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DBCIDBD  IN  THE 


Supreme  Court  of  Appeals  of  Virginia. 


Watson  V.  Fletcher. 
Fletcher  v.  Watson. 

April  Term,  1860,  Richmond. 

I.  Equity  Practloe— Oamblliis  paitnershliw— Rlfht  off 
Partaers  to  Cootrlbutloii.— A  court  of  eqaity  will 
not  lend  its  aid  for  the  settlement  and  adjustment 
of  tbe  transactions  of  a  partnership  for  ffamblinff. 
Nor  will  it  ^Te  relief  to  either  partner  against 
the  other,  founded  on  transactions  arisinff  out  of 
such  partnership,  whether  for  profits,  losses,  ex- 
penses, contribution  or  reimbursement. 

s.  5«me— Soaie— Fatlnre  of  Pleodliv*  to  Show  Nature 
of— Proof— C«oe  at  B«r.— Thoufirh  the  pleadings  do 
hot  shew  that  the  transactions  sought  to  be  settled 
and  adjusted,  arose  out  of  a  partnership  for  sram- 
hline:  yet  if  this  appears  from  the  evidence  taken 
before  the  commissioner  who  was  directed  to 
settle  the  accounts,  it  is  proper  for  the  Ck>urt  to 
recommit  the  accounts,  and  direct  an  enquiry 
into  the  consideration  on  which  the  claims  of  the 
parties  are  founded. 

3.  QuBbUns  Partnership— Death  of  Ono  Partner— Qual- 
lilcatioa  of  Snnrlvor  on  Estate— Right  to  Question 
Title;— One  of  the  partners  qualifies  an  adminis- 
trator of  the  other,  and  there  is  personal  property 
helanflring-  to  the  partnership,  which  had  been 
bouirht  and  used  for  the  partnership  purposes. 
The  administrator  cannot  question  the  title  of  his 
Intestate  to  his  moiety  of  this  property,  on  the 
rround  that  it  was  bought  and  used  for  ffambling* 
purposes. 

2  *4-  Same— Same— How  Personal  Property  Dl- 
vkled.— The  whole,  and  not  a  moiety,  of  the 
personal  property  belonging  to  the  partnership 
must  be  sold,  and  the  proceeds  divided  between 
the  livinff  partner  and  the  estate  of  the  deceased 
partner. 

$.  Equity  Practice— Settlement  of  Partnership  Ac- 
counts—Case at  Bar.— Two  partners  own  real  estate 
jointly.  One  of  them  dies,  havinff  made  a  will 
snbjectincr  his  whole  estate  to  the  payment  of  his 
debts,  and  haying*,  subsequent  to  making*  the  will, 
conveyed  real  and  personal  estate  of  his  own  to 
his  sole  devisee  and  legatee.  The  surviving  part- 
ner qualifies  as  administrator  with  the  will  an- 
nexed: and  then  files  a  bill  ag'alnst  the  devisee 
and  legatee,  charging  that  his  testator  was  largely 
indebted  to  him,  and  seeking*  to  set  aside  the  con- 
veyances as  without  consideration,  and  void  as  to 
creditors,  and  to  have  his  claims  established.  He 
then  offers  for  sale  his  testator's  undivided  moiety 
of  the  real  estate  owned  by  them  jointly.  Held: 
That  having  by  his  bill  invoked  the  jurisdiction  of 
the  Court  to  establish  the  validity  of  his  claims  as 
creditor,  and  the  invalidity  of  the  conveyances, 
he  thereby  placed  his  whole  trust  and  authority 
under  the  control  and  direction  of  the  Court;  and 


it  was  an  abuse  of  his  fiduciary  relation  to  proceed 
to  sell  the  said  real  estate  before  an  adjudication 
of  the  matters  In  controversy  between  himself 
and  the  devisee  a»d  legatee;  and  the  sale  was 
properly  restrained  by  injunction  at  the  suit  of 
the  devisee  and  legatee. 

On  the  26th  of  Februaxy  1844,  Thomas  R. 
Coiner  made  his  will,  by  which,  after  direct- 
ing that  his  debts  should  be  paid,  he  gave 
the  whole  residue  of  his  estate,  real  and 
personal,  to  Ellen  Fletcher;  and  he  ap- 
pointed Samuel  H.  Myers  his  executor.  On 
the  11th  of  April  following.  Comer,  upon 
the  consideration,  as  stated  in  the  deed,  of 
1500  dollars,  conveyed  to  £^len  Fletcher  a 
house  and  lot  on  L  street,  near  Bacon 
Quarter  branch ;  and  on  the  same  day  by 
another  deed,  on  the  consideration  as  stated 
ttierein,  of  300  dollars,  he  conveyed  to  Ellen 
Fletcher  all  the  personal  property  in  said 
house.  Comer  died  on  the  23d  of  April  1844, 
and  his  will  was  duly  admitted  to  probat  in 
the  County  court  of  Henrico,  when  Samuel 
H.  Myers  having  refused  to  qualify  as  exec- 
utor, administration  with  the  will  annexed, 
was  committed  to  Thomas  D.  Watson. 

On  the  6th  of  June    1844,    Watson,  in  his 
own  right,  and  as  administrator  with 
3  the  will  annexed  of  Comer,  ♦filed  his 

bill  in  the  Superior  court  of  chancery 
for  the  Richmond  circuit,  against  Ellen 
Fletcher,  in  which,  after  stating  the  fore- 
going facts,  he  said  that  he  was  only  in- 
duced to  qualify  as  administrator  with  the 
will  annexed  upon  the  estate,  because  he 
was  a  large  creditor  of  Comer.  That  Comer 
and  himself  had  purchased  jointly,  a  house 
and  lot  on  14th  street,  in  the  City  of  Rich- 
mond, for  which  they  agreed  to  give  8000 
dollars,  of  which  the  complainant  had  paid 
the  whole  amount;  and  a  deed  had  been 
made  to  Comer  and  himself  for  the  house 
and  lot;  so  that  complainant  had  a  claim 
against  Comer's  estate  for  4000  dollars,  and 
an  equitable  lien  on  Comer's  moiety  of  the 
said  house  and  lot;  and  it  was  doubtful 
whether  the  said  moiety  would  reimburse 
the  complainant  the  advances  made  by  him. 
That  in  addition  to  this  debt.  Comer  was 
indebted  to  the  complainant  in  the  follow- 
ing sums,  viz:  415  dollars,  with  interest 
from  the  18th  of  April  1840 ;  2795  dollars  87 
cents,  with  interest  from  the  15th  of  Octo- 
ber 1842 ;  and  1000  dollars  for  money  loaned 
to  him  or  paid  for  him,  for  which  sums 
complainant  had  vouchers;  thus  making 
Comer's  indebtedness  to  the  complainant 
about  8000  dollars. 
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The  plaintiff  further  charged  that  few,  if 
any,  debts  were  due  to  Comer ;  and  that  the 
whole  means  which  could  be  relied  on  from 
this  source,  would  not  be  more  than  1000 
dollars ;  and  this,  with  the  moiety  of  the 
house  and  lot  aforesaid,  would  not  exceed 
5000  dollars  of  available  means  for  the 
payment  of  Comer's  debts.  That  at  the 
time  of  making  his  will,  he  had  sufiBcient 
capacity  for  executing  such  a  paper;  but 
between  that  period  and  the  11th  of  April, 
when  the  deeds  aforesaid  were  executed, 
from  constant  excitement,  his  mind  became 
greatly  impaired,  and  he  was  on  the  11th 
of  April,  totally  incapable  of  discreetly  dis- 
posing of  his  property,  or  entering  into  any 
contract;  and  for  this  reason,  the  said  deeds 
ought  to  be  treated  as  nullities.     That 

4  moreover,    *the   said  Ellen  Fletcher, 
who  was  a  free  mulatto,  and  had  been 

the  mistress  of  Comer  for  some  years,  never 
paid  one  dollar  for  this  property;  that  she 
never  was  worth  1800  dDllars,  but  that  she 
was  at  all  times,  dependent  on  Comer  for 
the  support  of  herself  and  her  relations. 
That  the  property  thus  conveyed  was  worth 
at  least  4000  dollars :  that  the  conveyances 
were  fraudulent,  and  were  contrived  and 
designed  to  defeat  the  payment  of  the  debts 
of  Comer.  That  the  said  Ellen  Fletcher 
had  entered  upon  and  taken  possession  of 
the  real  and  personal  estate  so  conveyed  to 
her,  and  the  complainant  apprehended  that 
for  the  purpose  of  consummating  the  fraud, 
she  would  sell  the  personal  property  con- 
veyed to  her;  which  would  then  be  wholly 
lost  to  the  estate  and  creditors  of  Comer, 
as  Ellen  Fletcher  had  no  means  to  make 
satisfaction  for  the  value  of  the  property. 
He  therefore  prayed  for  an  injunction  to 
restrain  the  said  Ellen  Fletcher  from  alien- 
ating the  said  house  and  lot ;  and  that  the 
Court  would  direct  the  sheriff  to  take  pos- 
session of  the  personal  property  aforesaid, 
and  hold  the  same  subject  to  the  future 
order  of  the  Court,  unless  Ellen  Fletcher 
should  give  bond  with  approved  security  to 
have  the  same  forthcoming  subject  to  the 
final  decree  of  the  Court.  That  the  Court 
would  set  aside  the  deeds  aforesaid,  and 
subject  the  said  property  to  the  payment  of 
Comer's  debts;  and  grant  to  the  plaintiff 
such  other  and  further  relief  as  might  seem 
just  and  equitable. 

The  Court  overruled  the  plaintiff's  appli- 
cation for  an  injunction  in  his  character  of 
administrator  with  the  will  annexed  of 
Thomas  R.  Comer;  and  also  rejected  his 
motion  to  enjoin  the  sale  of  the  real  prop- 
erty charged  in  the  bill  to  have  been  fraud- 
ulently conveyed  by  Comer  to  the  defendant, 
being  of  opinion  that  the  lis  pendens  cre- 
ated by  filing  the  bill,  afforded  adequate 
protection  ;  but  on  the  ground  of  the  defend- 
ant's alleged  insolvency,  the  Court 
awarded  to  the  plaintiff  in    his   indi- 

5  vidual   ^character    an    injunction    to 
restrain   the   defendant    from   selling 

the  personal  property  conveyed   in   one   of 
the  deeds  of  the  11th  of  April  1844,  until  the 
further  order  of  the  Court. 
On  the  25th  of  June,  Ellen   Fletcher  filed 


her  bill  in  the  same  Court  against  Thomas 
D.  Watson  in  his  own  right,  and  as  admin- 
istrator with  the  will  annexed  of  Thomas 
R.  Comer.  She  stated  the  death  of  Thomas 
R.  Comer,  and  the  admission  of  his  will  to 
probat ;  and  further  stated  that  at  the  time 
of  his  death,  he  was  the  partner  of  Thomas 
D.  Watson,  and  that  they  were  the  joint 
owners  of  a  house  and  lot  on  14th  street  in 
the  city  of  Richmond ;  and  that  they  were 
jointly  and  equally  interested  in  numerous 
and  large  outstanding  claims  against  vari- 
ous individuals;  and  that  Watson  was  in- 
debted to  Comer  for  his  share  of  numerous 
debts  which  were  due  to  them  jointly,  and 
had  been  collected  by  Watson,  some  of 
which  she  mentioned,  and  among  them  a 
debt  of  3000  dollars  and  upwards  collected, 
by  Watson  of  James  Garden  of  the  county 
of  Charlotte.  This  debt  was  secured  by  a 
deed  of  trust  upon  land  and  slaves,  which 
were  sold  to  satisfy  it,  and  were  purchased 
by  Watson,  and  retained  by  him;  thereby 
making  him  chargeable  to  Comer  for  one 
moiety  of  the  debt. 

She  further  charged  that  Watson  had  ad- 
vertised the  undivided  moiety  of  the  house 
and  lot  on  14th  street,  for  sale  at  public 
auction,  upon  the  pretence  that  Comer  was 
largely  indebted  to  him,  which  she  charged, 
was  not  true  if  a  fair  settlement  of  accounts 
between  the  said  Watson  and  Comer  was 
had.  That  though  Watson  held  a  bond  of 
Comer's  for  about  2500  dollars,  the  amount 
of  that  bond,  and  probably  no  part  of  it, 
was  due,  if  a  fair  settlement  was  made,  and 
the  credits  to  which  Comer  was  entitled, 
were  allowed.  That  although  Watson  may 
have  made  the  payments  to  Gait  for  the 
house  and  lot  on  14th  street,  the  pay- 
6  ments  were  *not  made  out  of  his  own 

private  funds;  and  that  Comer  made 
large  payments  for  the  repairs  and  im- 
provement of  said  house,  for  which  he  was 
entitled  to  credit.  That  under  these  cir- 
cumstances, even  if  Watson  was  entitled  to 
sell  the  house  and  lot,  which  she  was  ad- 
vised was  at  least  questionable,  yet  it  would 
be  unjust  and  injurious  to  the  complainant 
to  permit  him  to  sell  an  undivided  moiety 
thereof  before  a  settlement  of  his  account 
with  Comer  was  had,  so  as  to  ascertain 
whether  a  sale  would  be  necessary.  She 
therefore  prayed  that  Watson  might  be  re- 
quired to  render  a  full  account  of  all  moneys 
received  by  him,  to  any  portion  of  which 
Comer  was  entitled ;  that  he  might  exhibit 
all  his  claims  against  the  estate  of  Comer, 
and  fairly  settle  the  account  between  him- 
self and  said  estate ;  that  he  might  be  en- 
joined from  selling  the  undivided  moiety  of 
the  said  house  and  lot  until  the  further 
order  of  the  Court ;  and  for  such  other  and 
further  relief  as  her  case  might  require, 
and  to  equity  might  seem  meet. 

The  injunction  was  granted  as  prayed 
for  in  the  bill. 

In  July  1844  Watson  answered  the  bill. 
He  denied  that  Comer  was  his  partner  at 
the  time  of  his  death.  He  alleged  that  he 
had  paid  the  whole  purchase  money  of  the 
house    and  lot  on  14th  street,  and  that   the 
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improvements  and  repairs  thereon  were  paid 
for  out  of  money  furnished  by  him;  and 
that  Comer  was  not  only  indebted  to  him 
for  his  proportion  of  the  purchase  money 
and  of  the  costs  of  the  repairs  and  improve- 
ments made  upon  the  house,  but  was  in- 
debted to  him  to  a  large  amount  in  addition 
thereto.  He  denied  that  he  was  indebted 
to  Comer  for  his  share  of  numerous  debts 
which  were  due  to  them  jointly,  and  had 
been  collected  by  him,  or  that  he  owed 
Comer  one  dollar  on  that  account.  He  al- 
leged, that  on  the  15th  of  October  1842  they 
had  a  settlement  of  all  accounts  between 
them,  (except  the  sum  of  415  dollars, 
7  for   which     Comer    *had     previously 

executed  to  him  his  bond,)  on  which 
settlement  Comer  was  found  indebted  to 
him  in  the  sum  of  2795  dollars  87  cents,  for 
which  he  executed  his  bond.  He  denied 
he  was  indebted  to  Comer  on  account  of  the 
debt  of  Garden,  in  any  form  whatever.  He 
said  Garden  was  not  jointly  indebted  to 
Comer  and  himself,  but  was  indebted  sever- 
ally to  each  in  different  sums.  He  denied 
that  Comer* s  estate  was  sufficient  to  pay 
his  debts  without  a  sale  of  the  lot  on  14th 
street,  or  that  on  Lr  street,  in  which  the 
plaintiff  Ellen  Fletcher  lived. 

Upon  filing  his  answer  Watson  moved  the 
conrt   to  dissolve  the   injunction ;  but  the 
Court   overruled  the  motion,  and  made  a 
decree  that   he  render   before  one  of  the 
commissioners   of  the  court  an  account   of 
his  administration  of  the  estate  of  Comer; 
and    the  commissioner  was  authorized    to 
examine  the  defendant  upon  oath  touching 
the    subject   matter  of  the  accounts,  if  re- 
quired by  the   plaintiff.      On   the   25th   of 
February  1845  Ellen  Fletcher  filed  her  an- 
swer to  Watson's  bill.     She  admitted   the 
execution    of    the  conveyances  by  Comer, 
but  denied  he  was  incompetent  at  the  time. 
She  admitted,  too,   that  she  did  not  pay  to 
Comer  money  for  the  property  conveyed  to 
her,    and  that  he  was  prompted  in  a   great 
measure  by  regard  for  her  to  make  the  con- 
veyances.    She  denied  that  Watson  was  a 
creditor  of  Comer;  or  if  he  was,  the  estate 
of    Comer  was   ample  to   pay  him  and   all 
other  of  his  creditors,  without  touching  the 
property   conveyed    to  her.     If  it  was  not 
she  would  make  no  question  of  that  property 
being    liable  for  the   payment  of  Comer's 
-debts.     That  she  was,  however,  the  devisee 
of  the  whole  of  Comer's  estate,    after  the 
payment  of  his  debts,  and  the  plaintiff  ad- 
mitted that  his  will  was  valid. 
In  March  1845  the  Court  made  a  decree  in 
the  case  of  Watson  v.    Fletcher,    that 
8         the    plaintiff  should  render  *before  a 
commissioner  of  the  Court,  an  account 
of   his  administration  upon    the   estate    of 
Thomas   R.    Comer,    deceased,    and   of  all 
debts  due  to    or    from  the   estate  of   said 
Comer,   and  from  whom  and  to  whom  due; 
and  that  the  same  commissioner  should  take 
and    state  an   account  of  the  value  of  the 
personal   estate  held  by  the  defendant,  and 
-conveyed   to  her  by  the  deed  of  the  11th  of 
J^pril  1844. 

In  pursuance  of  this  decree,  the  commis- 


sioner reported  in  May  1845,  that  the  per- 
sonal property  held  by  the  defendant  under 
the  deed  from  Comer,  was  of  the  value  of 
308  dollars  33  cents.  And  he  reported  that 
by  consent  of  parties,  the  other  accounts  di- 
rected by  the  decree,  were  reported  in  the 
case  of  Fletcher  v.  Watson. 

In  the  case  of  Fletcher  v.  Watson,  the 
commissioner  reported  a  balance  of  22  dol- 
lars 25  cents,  due  from  Watson  as  adminis- 
trator of  Comer.  In  stating  the  private 
account  between  Watson  and  Comer,  the 
commissioner  assumed  that  the  bond  dated 
the  15th  of  October  1842,  for  2795  dollars  87 
cents,  which  was  executed  on  a  settlement 
of  accounts  between  them,  closed  all  their 
accounts  up  to  that  period.  This  bond  was 
therefore  charged  as  the  first  item  in  the 
account.  There  were  then  other  credits  to 
Watson  for  all  payments  made  after  the  ex- 
ecution of  the  bond,  for  the  house  and  lot 
on  14th  street,  and  for  taxes,  and  repairs 
done  to  the  house,  and  moneys  due  to  them 
jointly,  which  had  been  paid  to  Comer ;  and 
the  credits  to  Comer  were  for  payments 
made  by  him  for  repairs  and  moneys  re- 
ceived by  Watson.  And  the  balance  re- 
ported to  be  due  to  Watson  on  this  account, 
on  the  31st  of  December  1844,  was  6911  dol- 
lars. 

The  plaintiff  Fletcher  excepted  to  the 
report  of  the  commissioner;  1st.  Because 
Watson  was  allowed  a  credit  for  payments 
made  to  Gait  for  the  house  and  lot  on  14th 
street,  after  the  15th  of  October  1842,  whilst 
all  credits  to  Comer  prior  to  that  period,  as 
for  instance.  Garden's  debt,  were  ex- 
cluded. 
9  *There  were  other  exceptions  to  the 

omission  of  particular  items  of 
charge  against  Watson  and  credits  to  Comer, 
of  the  latter  of  which  one  was  for  failing 
to  credit  Comer  for  1788  dollars  54  cents, 
paid  by  him  for  improvements  and  repairs 
to  the  house,  and  expenses  of  the  establish- 
ment. 

In  June  1845,  the  Court  recommitted  the 
report  with  the  exceptions  to  the  same  com- 
missioner, with  instructions  to  make  a  gen- 
eral and  thorough  re-settlement  of  the 
accounts  between  Watson  and  Comer;  and 
that  he  should  require  Watson  to  state,  and 
shew  as  far  as  practicable,  the  true  consid- 
eration, and  all  the  particulars  which  con- 
stituted the  amount  of .  Comer's  bond  to 
Watson,  for  2795  dollars  87  cents,  and  to 
render  an  account  of  all  partnership  prop- 
erty, if  any.  And  the  commissioner  was 
authorized  to  examine  the  defendant  Watson 
upon  oath  touching  the  said  accounts,  if 
required  by  the  plaintiff,  or  deemed  neces- 
sary by  himself. 

The  evidence  taken  when  the  accounts 
were  before  the  commissioner,  and  which 
was  in  the  record  when  the  last  order  was 
made,  throw  suspicion  over  the  accounts 
between  Watson  and  Comer;  and  although 
it  was  not  positively  stated  by  any  of  the 
witnesses,  that  the  connexion  between  them 
was  for  gambling  purposes,  yet  both  from 
the  witnesses  and  their  evidence,  this  was 
strongly  to   be  inferred.     It   appeared  too, 
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that  on  the  15th  of  September  1841,  Watson 
had  received  from  a  sale  of  the  property 
of  James  Garden,  on  account  of  a  debt  due 
from  Garden  to  Comer,  a  sum  of  money 
which  he  afterwards  admitted  to  be  1065 
dollars  46  cents. 

When  the  case  went  before  the  commis- 
sioner under  the  order  last  mentioned,  the 
examination  of  Watson  left  no  doubt  at  all, 
that  a  gambling  establishment  was  con- 
ducted in  the  upper  part  of  the  house  on 
14th  street,  and  that  Watson  and  Comer 
were  partners  in  that  establishment.  It 
appeared,  too,  that  certainly  many  of 

10  *the   items   of  account  between  them 
was   connected   with    that    business; 

and  the  doubt  was,  whether  all  of  them 
were  not.  The  Court  below  thought  they 
were ;  this  Court  excepted  the  purchase  of 
the  house  and  lot,  and  Garden's  debt. 

The  commissioner  first  reported  an  ac- 
count to  shew  the  consideration  of  the  bond 
of  2795  dollars  87  cents,  and  according  to 
his  statement,  after  crediting  Comer  with 
Garden's  debt  at  1065  dollars  46  cents,  and 
also  crediting  him  with  his  payments  for 
improvements  and  repairs  upon  the  house 
on  14th  street,  and  also  for  supplies  fur- 
nished the  gambling  establishment;  and 
excluding  the  bond  of  415  dollars  mentioned 
in  the  plaintiff's  bill,  he  stated  the  amount 
due  from  Comer  to  Watson  on  the  15th  of 
October  1842  at  2774  dollars  6  cents.  The 
report  stated  Comer's  indebtedness  on  the 
31st  December  1844,  at  6909  dollars  55  cents 
of  principal,  and  872  dollars  46  cents  of  in- 
terest. 

The  plaintiflF,  Ellen  Fletcher,  excepted  to 
this  report,  for  every  charge  in  the  account 
for  money  paid  as  capital  or  expenses  for 
the  gaming  establishment;  to  every  charge 
not  supported  by  testimony  other  than  the 
oath  oi  Watson ;  to  the  due  bill  for  415  dol- 
lars ;  to  all  credits  on  account  of  payments 
to  Gait,  on  the  ground  that  they  were  cov- 
ered by  the  bond  of  the  15th  of  October  1842 ; 
and  as  against  that  bond,  she  claimed  a 
credit  for  Garden's  debt,  and  some  other 
debts  which  she  claimed  that  Watson  had 
collected. 

In  April  1847,  the  Court  made  another 
decree  in  these  causes,  by  which  the  ac- 
counts were  recommitted,  with  directions  to 
the  commissioner  to  state  an  account  of  all 
sums  paid  by  Comer  in  his  lifetime,  and  by 
Watson  respectively,  on  account  of  the  pur- 
chase of  the  house  and  lot  on  14th  street, 
and  for  repairs,  taxes  and  other  expenses 
thereof,  and  also  of  all  sums  received,  ex- 
pended or  advanced  by  either  for  the  other, 
in  or  about  any  bona  fide  dealing  or 
transaction ;  omitting,    however,   the 

11  *rents  of   the  lower  part  of  the  said 
house  to  the  period  of  Comer's  death, 

and  all  bills  paid  the  tenant  by  either  of 
the  said  parties  for  clothing  furnished  the 
other  during  the  same  period. 

Upon  the  account  in  relation  to  the  house 
on  14th  street,  the  report  stated  that  there 
was  due  to  Watson,  on  the  15th  of  October 
1842,  the  sum  of  2072  dollars  22  cents,  and 
on  the  20th  January  1844,  there  was  due  the 


sum  of  5378  dollars  88  cents.  And  for  other 
bona  fide  advances  by  Watson  to  Comer, 
there  was  due  on  the  1st  of  February  1844, 
923  dollars  45  cents.  There  were  exceptions 
to  this  report  by  Ellen  Fletcher,  but  it  is 
not  necessary  to  state  them. 

In  the  progress  of  the  cause,  the  Court,  on 
the  motion  of  the  defendant  Watson,  made 
a  decree,  that,  unless  the  plaintiff,  Ellen 
Fletcher,  should  execute  a  bond  with  satis- 
factory security,  with  condition  to  account 
for  the  rents  of  the  real  estate  conveyed  to 
her  by  Comer,  that  the  sheriif  should  take 
possession  thereof  as  the  receiver  of  the 
Court. 

It  is  not  deemed  necessary  to  extend  this 
statement  by  setting  out  more  particularly, 
the  items  in  these  accounts.  Those  which 
are  commented  on  by  the  Judge,  are  suffi- 
ciently explained  in  his  opinion,  and  any 
further  explanation  of  them  is  not  necessary 
to  a  correct  understanding  of  the  princi- 
ples involved  in  the  cause. 

The  two  causes  came  on  to  be  heard  to- 
gether on  the  30th  of  June  1847,  when  the 
Court  decreed  that  the  injunctions  awarded 
the  parties,  should  be  dissolved ;  the  order 
for  the  appointment  of  a  receiver  should 
be  set  aside ;  and  the  bills  of  the  plaintiffs, 
respectively,  should  be  dismissed  without 
costs.  From  this  decree,  the  plaintiffs  in 
the  causes,  respectively,  applied  to  this 
Court  for  an  appeal  which  was  allowed. 

Stanard  &  Bouldin  for  Watson,  and  Lyons 
for  Fletcher,  submitted  the  causes. 

12  ^BALDWIN,  J.     In  these  causes  it 

appears  from  the  record  that  Watson 
and  Comer,  gamblers  by  profession,  were 
associated  several  years  in  one  or  more  co- 
partnerships for  gaming  purposes,  during 
which  others  were  connected  with  them, 
from  time  to  time,  as  sub-partners.  The 
particular  partnership  out  of  which  this  con- 
troversy has  arisen  existed  early  in  the  year 
1841,  and  perhaps  previously,  and  continued 
until  Comer's  death  in  the  month  of  April 
1844.  The  information  which  we  have  of 
the  operations  of  this  concern,  is  mainly 
in  regard  to  an  establishment  on  14th  street 
in  Richmond,  where  a  faro  bank,  with  its 
appurtenances,  was  kept,  in  a  house  pur- 
chased by  Watson  A  Comer  from  Gait,  on 
the  1st  of  February  1841,  at  the  price  of 
S8000,  of  which  one  third  was  to  be  paid  in 
cash  and  the  residue  in  two  equal  annual 
instalments.  At  the  date  of  this  contract 
the  house  and  lot  was  conveyed  by  the 
vendor  to  the  purchasers  jointly,  and  the 
deferred  instalments  were  secured  by 
the  joint  bonds  of  the  latter,  and  a  deed  of 
trust  which  they  gave  upon  the  property. 

Of  the  terms  of  this  gaming  partnership 
we  have  but  little  reliable  or  distinct  in- 
formation. It  does  not  appear  that  there 
was  any  written  partnership  agreement,  or 
that  there  were  any  partnership  books,  or 
that  any  other  means  now  accessible  have 
been  preserved,  of  ascertaining  the  capital 
stock  invested  in  the  business,  or  its  ex- 
penses, profits  and  losses,  or  the  advances 
made  to  or  receipts  from  the  concern,  by  the 
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respective  partners,  or  to  or  from  each 
other  upon  the  faith  of  the  partnership 
fnnds  or  resources.  In  short,  there  are  no 
adequate  materials  for  a  settlement  and  ad- 
justment of  the  partnership  a£fairs  for  the 
purpose  of  ascertaining  any  supposed  rights 
or  interests  of  the  parties  litigant  therein, 
or  their  respective  claims  against  each  other 
arising  therefrom,  if  such  settlement  and 
adjustment  were  at  all  allowable  in  a  court 

of  justice. 
13  *Bnt   it   is  clear   that   a    Court    of 

equity  will  not  lend  its  aid  for  such  a 
purpose,  nor  give  relief   to  either   partner 
against   the   other,    founded  upon  transac- 
tions arising  out  of   their  immoral  and  un- 
lawful partnership,     whether    for    profits, 
losses,  expenses,  contribution  or  reimburse- 
ment.   I  am  not  aware  of  any  reported  case 
in  relation  to  a  gambling   partnership ;  but 
the  principle  is  a  general  one  in  reference 
to  partnerships  prohibited  by  law  or  for  an 
unlawful  purpose;  and  prevails  at    law   as 
well  as  in   equity.     Coll.    Part.    50,    ed.    of 
1848;  Gow.    Part.    119;  1  Bac.  Abr.  109,  n. 
Assump.    A,  ed.  of  1846;  Aubert   v.    Maze, 
2  Bos.  &  Pul.    371;     Holman    v.    Johnson, 
Cowp.  R.  343 ;  Watson  Part.  5,  7 ;  Griswold 
T.    Waddington,    16  John.  R.  438,  486,  489; 
Mitchell  V.  Cockbum,  2  H.  Bl.  379;  Knowles 
T.   Haoghton,  11  Ves.    R.    168.     And    it    is 
applicable  with  peculiar  force  to   such   an 
association    as    the   one    developed  in  this 
controversy,  the  object  of  which  was  a  tis- 
sue of  offences,    and  a   course   o^  conduct 
denounced,  restrained  and  severely  punished 
by  law ;  and  moreover  not  only  contrary  to 
good    morals,  but  highly  prejudicial  to  the 
public  interests.     There  is  in  the   adminis- 
tration of  justice  but  one    rational  and  po- 
litic treatment  of  the  mutual  claims  of  such 
associates,    thus     springing    out    of   their 
spoliations  upon    society,    and   that   is,    to 
refuse   them  all  aid    in   the  prosecution  of 
their   respective    demands    of  that   nature 
against   each   other.     Of    this   the   parties 
litigant    and     their  counsel   in    the   Court 
below  were  doubtless  apprised,  and   accord- 
ingly we  find  that  the  true  character  of  the 
association  and  of  its  operations  is  withheld 
from  the   pleadings;  but   it   is   sufficiently 
exposed  by  the  evidence. 

Comer,  at  his  death,  left  a  will,  by  which 
he  gave  all  his  estate,  real  and  personal,  to 
Bllen  Fletcher,  a  woman  who  had  lived  with 
him  a  number  of  years  in  a  state  of  illicit 
intercourse,    charged,    however,     with   the 

payment  of  his  debts,   and  directing 
14       that  his  other  'property  should  be  sold 

before  the  house  and  lot  where  he  re- 
sided on  Lr  street.  The  will  was  admitted 
to  probat,  and  the  executor  named  therein 
declining  to  take  upon  himself  the  burthen 
thereof,  Watson  qualified  as  administrator 
with  the  will  annexed,  and  took  possession 
of  the  decedent's  papers.  The  testator,  how- 
ever, after  the  making  of  his  will,  and 
shortly  before  his  death,  executed  deeds  to 
Fletcher,  by  which  he  conveyed  to  her  the 
house  and  lot  on  L  street,  and  his  furniture 
therein. 
Watson,   soon  after   his  qualification   as 


administrator,  filed  his  bill  in  that  charac« 
ter,  and  also  in  his  individual  right,  against 
Fletcher,  in  which  he  alleged  himself  to  be 
a  creditor  of  his  testator's  estate  to  a  large 
amount,  specifying  his  claims  to  be,  1, 
Comer's  moiety  of  the  purchase  money  of 
the  house  and  lot  on  14th  street,  the  whole 
of  which  he  charged  that  he  had  himself 
paid,  and  for  which  moiety  he  represented 
that  he  had  an  equitable  lien  on  Comer's 
undivided  moiety  of  that  property,  the  suffi- 
ciency of  which  for  his  reimbursement  he 
considered  very  doubtful ;  2,  the  sum  of  415 
dollars,  with  interest  from  the  18th  of  April 
1840;  3,  the  sum  of  2795  dollars  87  cents, 
with  interest  from  the  15th  of  October  1842; 
4,  about  1090  dollars  for  money  loaned  to  or 
paid  for  him.  For  all  these  claims  he  al- 
leged that  he  had  vouchers,  but  these  were 
not  exhibited  with  the  will.  He  represented 
that,  being  the  personal  representative  of 
Comer,  he  could  not  sue  himself,  and  thus 
place  his  debts  on  the  footing  of  judgments, 
as  other  creditors  differently  situated  might 
do.  He  further  represented  the  insufficiency 
of  assets,  and  charged  that  Comer,  at  the 
time  of  executing  the  deeds  above  men- 
tioned, was,  from  the  disordered  state  of 
his  mind,  incapable  of  contracting,  and 
that  the  deeds  were  without  consideration 
and  fraudulent.  And  he  prayed  an  injunc- 
tion to  prevent  the  defendant  from  dispos- 
ing of  the  property  conveyed,  and 
15  that  the  deeds  *might  be  declared  null 
and  void,  and  the  property  to  belong 
to  his  testator's  estate,  and  subject  to  the 
payment  of  his  debts. 

We  need  not  consider  whether  the  provi- 
sion in  Comer's  will  for  the  payment  of 
debts  was  a  mere  charge  upon  his  estate  for 
that  purpose,  with  a  direction  as  to  the 
order  ill  which  that  charge  should  be  en- 
forced ;  or  a  devise  of  lands  to  be  sold  for 
the  same  purpose,  to  be  executed  under  our 
statute,  1  Rev.  Code,  ch.  104,  {  52,  p.  388, 
by  his  personal  representative.  Watson 
himself  seems  to  have  thought,  that  as  ad- 
ministrator, with  the  will  annexed,  he  had 
authority  to  make  sales  of  his  testator's 
real  estate,  as  well  as  personal,  and  he  ap- 
pears from  the  language  of  his  bill  to  have 
only  desired  the  aid  of  the  Court  to  remove 
out  of  his  way  the  deeds  to  Fletcher,  which 
invested  her  with  the  title  to  the  property 
thereby  conveyed,  and  operated  pro  tanto 
as  a  revocation  of  the  charge  for  payment 
of  debts.  A.nd  we  find  that  a  few  days  after 
filing  his  bill  and  obtaining  his  injunction, 
he  advertised  a  sale  of  Comer's  undivided 
moiety  of  the  house  on  14th  street,  and  of 
the  furniture  therein.  In  this  he  acted  im- 
properly and  oppressively.  Having  invoked 
the  jurisdiction  of  the  Court  to  establish  the 
validity  of  his  claims  as  creditor,  and  the 
invalidity  of  the  conveyances  to  Fletcher, 
he  thereby  placed  his  whole  trust  and  au- 
thority under  the  control  and  direction  of 
the  Court,  and  it  was  an  abuse  of  his  fidu- 
ciary relation  to  proceed  to  sell  an  impor- 
tant portion  of  the  real  estate,  before  an 
adjudication  could  be  had  of  the  matters  in 
controversy  between  him  and  the  only  object 
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of  his  testator's  bounty.  To  arrest  the  con- 
templated sale,  f^letcher  filed  hes  bill,  and 
the  injunction  which  she  prayed  was 
granted.  Her  bill,  and  her  answer  subse- 
quently filed  to  Watson's  bill,  put  in  issue 
the  justice  of  his  demands,  and  assert  that 
nothing  will  be  found  due  to  him  upon  a 
fair  settlement  before  a  commissioner  of  the 

Court. 
16  *Under  interlocutory  decrees  for  ac- 

counts, several  settlements  thereof 
were  made  by  a  commissioner  of  the  Court, 
and  numerous  depositions  and  vouchers 
were  returned  and  filed. 

It    appears   from   the   evidence  that  the 
deeds    to   Fletcher  were  executed  by  Comer 
when  he  was  in  due  possession  of  his  mental 
faculties,    and  were  not  obtained  from  him 
by  any  fraud  or  duress,  but  were   his    own 
spontaneous  acts.     They  were  not  made,  it 
is    true,    for  the   pecuniary  considerations 
expressed  to  have  been  paid    by    her,    and 
therefore  stand  in  relation   to  creditors,  as 
she  admits  in  her  answer,  merely  upon  the 
footing     of    voluntary  conveyances.      But 
they  are  not   the   less  obligatory  from  that 
circumstance  upon   the   representatives   of 
the  grantor,  and  are  good  against  them  both 
at  law   and  in  equity,    notwithstanding  the 
character  of  the  cohabitation    between   the 
parties.     A  bond  or  other  instrument    for 
the   consideration  upon  its  face   of   future 
cohabitation  is  doubtless  unlawful  and  void, 
but    not  where  the  consideration  expressed 
is  for  past  cohabitation,  for  that  is  not  in- 
compatible with   a   motive   of  honour   and 
duty,  Newl.  Cont.  488,  and  serves  only   to 
place    it   upon   the  footing  of  a    voluntary 
deed.      And    though    equity    has,    on    the 
ground  of  fraud,  enquired  into  the  consid- 
eration of,  and  given  relief  against,  secu- 
rities  obtained    by    the    arts    of    common 
prostitutes,  yet  a  great  Judge  has  held  that 
the  cases  which  have  determined  against  se- 
curities given  to  common  prostitutes,  went 
upon  the  circumstance  of  the  securities  be- 
ing given   previous    to   the    cohabitation, 
which  being  turpis  in  its  nature,  the  Court 
had  relieved  against   them;  but  that  there 
was  no  principle  of  equity  which  says  that 
a    man  may  not  give  a  voluntary  bond  to  a 
common    prostitute,    and   that  it  would    be 
going  but  a  little  further   to   say   he   could 
not   give   her   money  without  being  liable 
to  be  called  upon  for  it.     Hill   v.    Spencer, 
Ambl.    R.    641.     In  the   present  case, 
17        however,  *there  is  no  proof,  nor  even 
allegation,    that   the    grantee  was   a 
common   strumpet,    nor  any   reason  to  be- 
lieve that  the  grantor  was  influenced  by  any 
other  motive  than   a   sentiment  of  attach- 
ment for  her,  and  a  desire   in    his  last   ill- 
ness, and  in  view  of  approaching  death,  to 
secure  to  her  some  provision  for  her  future 
maintenance.     And,  in    fact,    a    successful 
impeachment  of  the  deeds,  upon  any  ground, 
could  avail  Watson   nothing  in  this  contro- 
versy; for  if  the  deeds  were  null  and  void, 
the  will  devising   the   estate   to    Fletcher, 
and  which    has  been   admitted   to  pro  bat, 
would   still  remain;  and   no  one    supposes 
that  could  ever  have  been  impeached,  what- 


ever might  have  been  the  want  or  turpitude 
of  consideration. 

The  most  important  of  Watson's  claims 
against  his  testator's  estate,  is  that  for 
contribution  on  account  of  the  purchase 
money  of  the  house  and  lot  on  14th  street. 
The  evidence  is  satisfactory  to  shew  that 
the  whole  amount  of  the  purchase  money 
has  been  paid  by  Watson,  and  there  is  no 
reason  to  believe  that  his  payments  thereof 
were  not  made  out  of  his  individual  re- 
sources. On  the  contrary,  the  relative  pe- 
cuniary condition  of  the  two  persons,  and 
the  cotemporary  declarations  of  Comer, 
warrant  the  conclusion  that  he  contributed 
nothing  himself,  directly  or  indirectly,  on 
that  score.  Watson  is  therefore  entitled  to 
the  reimbursement  sought  by  him  on  this 
head,  and  to  an  equitable  security  therefor 
upon  Comer's  undivided  moiety  of  the 
property,  unless,  indeed,  his  demand  can 
be  repelled,  as  falling  within  the  influence 
of  the  unlawful  gambling  partnership 
which  existed  between  them. 

There  is  no  proof  that  this  property 
formed  any  part  of  the  partnership  funds, 
or  that  it  was  purchased  for  a  gambling 
establishment,  though  the  circumstances  of 
the  case  seem  to  indicate  it  as  probable  that 
the  parties,  at  the  time  of  their  pur- 
18  chase,  contemplated  the  use  of  *it  by 
themselves  for  gaming  purposes.  It 
was  a  joint  purchase  in  fee  by  these  per- 
sons, upon  the  strength  of  their  individual 
resources  and  credit,  of  real  estate,  to  be  held 
by  them  and  their  representative  in  perpe- 
tuity, or  until  alienation ;  and  the  temporary 
abuse  of  it  by  gaming  operations  could 
stamp  no  permanent  unlawful  character 
upon  the  property.  The  contract  with  the 
vendor  was  perfectly  lawful;  each  of  the 
joint  vendees  was  liable  to  him  for  the  whole 
purchase  money ;  from  that  liability  Wat- 
son could  not  escape,  and  has  fully  dis- 
charged it;  and  his  right  to  contribution  is 
the  legal  and  equitable  consequence.  It  is 
not  founded  upon  or  derived  through  the 
unlawful  partnership,  but  springs  from  a 
transaction  collateral  thereto,  though  it  may 
have  been  connected  therewith  ;  and  in  such 
cases  I  take  the  true  principle  to  be,  that 
the  claim  to  contribution  or  reimbursement 
cannot  be  repelled.  See  Gow.  Part.  109; 
Toler  V.  Armstrong,  4  Wash.  C.  C.  R.  297 ; 
11  Wheat.  R.  258. 

Watson's  claim  to  a  debt,  as  due  him  from 
his  testator,  of  2795  dollars  87  cents,  with 
interest  from  the  15th  of  October  1842, 
stands  upon  a  difierent  footing.  His  bill 
is  silent  as  to  the  consideration  and  nature 
of  that  debt.  But  his  answer  to  Fletcher's 
bill  states  it  to  be  due  by  a  bond,  of  the 
amount  and  date  just  mentioned,  executed 
to  him  by  Comer,  on  a  settlement  of  all 
accounts  between  them,  except  415  dollars, 
(mentioned  in  his  bill,)  for  which  Comer 
had  previously  to  wit,  on  the  18th  of  Octo- 
ber 1840,  given  him  his  obligation  (a  due 
bill  under  seal).  By  the  interlocutory  de- 
cree of  June  1845,  recommitting  a  report 
which  had  been  returned  by  the  commis- 
sioner, with  the  exceptions   thereto,    for  a 
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general  and  thorough  resettlement  of  the 
accounts  between  Watson  and  Comer,  an 
enquiry  was  directed  as  to  the  considera- 
tion of  the  bond  for  2795  dollars  87  cents, 
with  authority  for  Watson's  examination 
upon  oath. 

19  *The  direction  of  this  enquiry  was 
perfectly  proper,  for  obvious  reasons. 

There  was  at  least  a  prima  facie  repugnancy 
between  the  execntion  of  that  bond,  upon  a 
settlement  between  the  parties  of  their  ac- 
ooants,  on  the  15th  of  October  1842,  and 
Vatson's  claim  for  a  moiety  of  the  whole 
amount  of  the  purchase  money  of  the  house 
and  lot;  it  appearing  from  his  vouchers 
that  the  cash  payment  was  made  by  him  In 
February  1841.  There  was,  when  the  en- 
quiry was  directed,  evidence  in  the  record 
disclosing  the  gambling  partnership,  and 
in  relation  to  its  operations,  and  mutual 
claims  of  the  parties  litigant  arising  there- 
from. It  was  a  duty  which  the  Court  owed 
to  itself  and  the  public,  to  sift  these  trans- 
actions thoroughly,  in  order  to  repel  all 
efforts  to  make  it  the  instrument  of  enforc- 
ing or  relieving  against  the  turpis  con- 
tractus,and  its  consequences,  at  the  instance 
of  either  of  the  parties,  standing  as  they 
did  in  pari  delicto.  This  was  emphatically 
so  when  the  personal  representative,  with 
his  decedent's  papers  in  possession,  was 
seeking  to  charge  his  estate  with  a  heavy 
debt  as  due  upon  settlement,  without  any 
proof  or  even  suggestion  of  the  nature 
of  the  dealings  upon  which  it  was  founded. 
The  enquiry,  therefore,  was  warranted  by 
the  evidence,  and,  under  the  circumstances, 
it  would  be  idle  to  consider  whether  it  was 
covered  by  the  pleadings.  A  reference  to 
them,  however,  will  serve  to  shew  that  the 
substantial  controversy  between  the  parties 
was,  whether  Watson  was  a  creditor  (and 
of  course  a  lawful  creditor),  of  Comer,  and 
if  so,  to  what  amount. 

The  result  of  the  enquiry  directed  into 
the  consideration  of  the  bond  was,  that, 
according  to  Watson's  own  shewing  before 
the  commissioner,  it  embraced  Comer's 
moiety  of  the  cash  payment  for  the  house 
and  lot  on  14th  street,  and  numerous  items 
of  account  arising  out  of  the  operations  of 
the  gaming  establishment.  It  was  there- 
fore disregarded  in  the  resettlement  by  the 
commissioner,  and  also  in  his  final  report; 
and  the  accounts  restated  as  if  it  had  never 
been  executed. 

20  *The  claim  of  Watson  in  his  bill  for 
a  debt  of  about  1000  dollars,  as  due  to 

him  from  his  testator,  **for  money  loaned 
to  him  or  paid  for  him,"  falls  into  the  con- 
sideration of  the  unliquidated  matters  of 
account,  exclusive  of  the  purchase  money 
of  the  house  and  lot. 

These  unliquidated  matters  of  account,  it 
is  obvious,  have  originated  to  a  g^eat  ex- 
tent, if  not  entirely,  out  of  the  relation  be* 
tween  Watson  and  Comer  as  partners  in  the 
gambling  concern ;  and  the  difficulty  is  in 
ascertaining  how  far,  if  at  all,  they  can  be 
treated  as  individual  transactiouM  between 
them,  which  would  not  properly  belong  to  a 


settlement  of  the  partnership  affairs,  if  that 
were  allowable. 

Such  of  them  as  consist  of  bills  paid  for 
supplies  of  provisions  and  liquors  for  the 
comfort  and  refreshment  of  gaming  guests, 
or  for  furniture  and  other  articles  purchased 
for  the  concern,  or  of  collections  of  debts 
due  the  partnership,  are  upon  their  face  of 
such  a  nature  as  to  condemn  and  expunge 
themselves  from  the  controversy. 

The  debits  and  credits  claimed  for  bills 
paid  to  mechanics  for  the  fitting  up,  repara- 
tion and  improvement  of  the  house  and  lot 
while  used  as  a  gaming  establishment ;  and 
for  payments  during  the  same  period,  of 
taxes,  insurance  and  the  like;  and  for  col- 
lections of  rents  of  a  part  of  the  building 
occupied  by  tenants,  require  more  consider- 
ation. If  these  items  could  be  referred  ex- 
clusively to  the  joint  ownership  of  the 
property  in  fee,  and  its  permanent  advan- 
tage— if  the  expenditures  were  such  as  would 
have  been  equally  incurred  by  joint  owners 
unconnected  as  gambling  partners — if  the 
payments  were  made  out  of  their  respective 
individual  means,  and  not  out  of  the  capi- 
tal, profits  or  funds  of  the  partnership — if 
the  rents  were  applied  to  their  individual, 
and  not  to  their  partnership  purposes;  in  a 
word,  if  their  expenditures  upon  and  receipts 
from  the  property  appeared  to  be  separate 
and  distinct  from  their  gambling  op- 
21  erations,  *and,  so,  unaffected  and 
untainted  by  the  turpitude  of  their 
temporary  association,  I  would  think  that 
such  matters  of  account  would  be  proper  for 
adjustment  by  the  Court.  But  I  do  not  so 
understand  the  evidence.  The  house, 
though  owned  jointly,  was  devoted  during 
the  partnership  to  the  purposes  of  the  con- 
cern ;  the  use  of  it  for  that  period  may  be 
regarded  as  part  of  their  stock  in  trade; 
and  its  revenues  and  charges  were  blended 
indiscriminately  with  the  partnership 
affairs.  It  is  impossible  now  to  separate 
them ;  that  could  not  be  done,  if  at  all, 
without  a  settlement  of  the  gambling  part- 
nership, including  its  capital  stocks, 
profits  and  disbursements ;  even  if  the  Court 
could  lend  its  authority  for  such  a  purpose. 

The  items  for  moneys  loaned  or  advanced 
by  one  partner  to  the  other,  stand  upon  the 
like  footing.  It  does  not  appear  from  any 
distinct  or  reliable  evidence,  that  the  sums 
reported  by  the  commissioner  on  this  score 
were  derived  from  individual  funds,  or  de- 
signed for  other  than  partnership  objects. 
Indeed,  it  appears  from  Watson's  examina- 
tion before  the  commissioner,  that  a  sum 
corresponding  with  that  claimed  by  Watson, 
in  his  bill,  *  *as  loaned  to  Comer,  or  paid  for 
him,"  was  sent  to  Comer  by  a  servant,  to 
pay  mechanics'  bills,  and  buy  furniture ; 
and  that  the  500  dollars  per  check,  claimed 
before  the  commissioner,  was  furnished  for 
the  same  purpose.  The  further  sum,  it  is 
true,  reported  by  the  commissioner  per  note 
for  600  dollars  to  Tate,  is  stated  by  Watson, 
in  his  examination,  to  have  been  a  loan  to 
Comer  for  his  own  purposes;  and  the  an- 
swers of  a  party  to  interrogatories  upon 
such  an  examination  are  doubtless  evidence 
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for  him,  to  the  same  effect  as  a  responsive 
answer  to  a  bill,  but  liable  to  discredit  in 
like  manner;  and  no  one  can  read  the  ex- 
amination before  the  commissioner,  with- 
out agreeing"  with  the  Chancellor,  that  its 
statements  in  support  of  Watson's  preten- 
sions, are  entitled  to  but  little  weight. 

22  It  is   to  be   remarked,   also,  *that  the 
form  of  the  transaction   as  stated,    a 

blank  endorsement  for  raising  money,  left 
bj  the  absent  with  the  resident  partner, 
indicates  an  advance  to  the  firm  rather  than 
a  loan  to  the  individual.  And  that  such 
was  the  fact,  is  shewn  by  Watson's  own 
statement  of  the  items  of  the  settlement  of 
the  15th  of  October  1842,  when  Comer's 
bond  for  2795  dollars  87  cents  was  executed ; 
in  which  Comer  is  debited  with  only  a 
moiety  on  account  of  the  note  to  Tate,  and 
with  a  moiety  only  of  the  1000  dollars  per 
servant,  and  of  the  500  dollars  per  check ; 
and  credited  with  a  moiety  of  a  large  amount 
of  disbursements  in  payment  of  mechanics' 
and  other  bills. 

Of  the  unliquidated  matters  of  account 
between  the  parties,  there  remains  only  to 
be  noticed,  the  credit  to  Comer,  reported  by 
the  commissioner,  of  1065  dollars  46  cents, 
on  account  of  the  debt  from  Garden.  That 
debt  appears  from  the  evidence,  and  is  ad- 
mitted by  Watson,  to  have  been  due  to 
Comer  individually,  and  the  sum  credited 
was  furnished  by  Watson,  as  the  true 
amount  for  which  he  was  accountable.  It 
may  be  doubted  whether  the  credit  is  not 
short  of  the  proper  sum ;  but  the  materials 
for  correcting  it,  if  wrong,  are  not  in  the 
record,  and  there  appears  no  sufficient  rea- 
son for  disturbing  it. 

The  claim  of  Watson  in  his  bill  for  a  debt 
of  415  dollars,  as  due  him  from  Comer, 
with  interest  from  the  18th  of  April  1840, 
without  explanation  of  its  consideration  or 
nature,  appears  from  the  voucher  subse- 
quently filed,  to  be  evidenced  by  the  due  bill 
under  seal  of  that  amount  and  date.  It  is 
therefore  not  embraced  by  the  period  for 
which  the  accounts  between  the  partners 
have  been  reported  by  the  commissioner, 
commencing  in  February  1841.  And  yet, 
there  is  evidence  that  they  were  gambling 
partners  during  several  years  previous  to 
that  date,  and  of  course,  at  and  before  the 
date  of  the  due  bill ;  and  of  outstand- 

23  ing  gaming  debts  due  them,  *and  col- 
lections on  account  of  them,  made  by 

the  partners  respectively  in  the  year  1839. 
And  there  is  no  evidence  of  any  legitimate 
business  transactions  between  them  prior 
to  the  execution  of  the  due  bill.  The  pre- 
sumption of  law  from  a  due  bill  under  seal, 
is  that  it  was  given  for  a  true  and  lawful 
consideration;  but  in  this  case,  the  pre- 
sumption of  fact,  under  the  circumstances, 
is  the  other  way.  And  the  claim,  with 
others,  proved  to  have  sprung  ex  turpe 
causa,  is  preferred  in  a  Court  of  equity,  by 
a  fiduciary,  in  possession  of  his  decedent's 
papers,  and  seeking  to  subject  the  estate 
which  he  represents,  without  evidence,  or 
even  suggestion,  of  the  consideration  upon 
which  it  is  founded.  I  think  it  ought  not 
to  be  sustained. 


The  foregoing  views  dispose  of  all  the 
matters  of  controversy  between  the  parties 
down  to  the  time  of  Comer's  death;  and 
the  result  of  them,  if  correct,  is  to  reject 
all  the  items  of  debit  and  credit  reported  b j 
the  commissioner,  until  that  period,  except 
the  debits  in  favour  of  Watson,  on  account 
of  his  payments  of  the  purchase  money  of 
the  house  and  lot  on  14th  street,  and  the 
credit  in  favour  of  Comer,  on  account  of 
Garden's  debt. 

I  think,  therefore,  that  the  decree  of  the 
Chancellor  ought  to  be  reversed,  and  the 
injunctions  which  had  been  granted  to 
the  parties  respectively,  and  the  order  for 
the  appointment  of  a  receiver,  reinstated ; 
that  the  accounts  between  the  parties  down 
to  the  time  of  Comer's  death,  should  be 
recommitted  and  reformed  as  above  desig- 
nated; that  the  administration  account 
ought  also  to  be  recommitted  and  reformed, 
and  continued  so  as  to  exclude  all  credits  to 
the  administrator  for  costs  and  counsel  fees 
in  these  suits,  and  add  all  proper  debits 
against  him  for  debts  due  the  estate  which 
he  has  collected,  or  ought  to  have  collected ; 
and  on  account  of  the  rents  of  the  house 
and  lot  on  14th  street,  which  have  accrued 
since  Comer's  death,  with  the  proper 
24  ^deductions  for  repairs,  taxes,  insur- 
ance and  the  like ;  that  the  whole  of 
the  furniture  in  the  house  on  14th  street, 
ought  to  be  sold  under  the  direction  of  the 
Court,  and  a  moiety  of  the  nett  proceeds 
paid  to  Watson,  and  the  other  moiety  carried 
into  the  administration  account  to  the  credit 
of  the  estate.  That  furniture  was  no  doubt 
purchased  for  the  gambling  establishment ; 
but  it  does  not  fall  within  the  principles 
above  indicated;  for  Comer's  undivided 
moiety  thereof  having  come  to  the  hands  of 
Watson  as  his  personal  representative,  it 
would  not  be  competent  for  the  latter  to 
deny,  on  any  such  ground,  the  title  of  his 
testator;  and  in  fact,  he  has  not  done  so, 
but  has  held  and  treated  the  same  as  be- 
longing to  the  estate.  He  was  wrong,  how- 
ever, in  the  attempt  to  sell  Comer's  undi- 
vided moiety  of  the  furniture,  the  proper 
course  in  such  cases  of  joint  ownership  of 
such  property  being  to  sell  the  whole,  and 
divide  the  proceeds. 

I  am  further  of  opinion  that  the  creditors 
of  Comer's  estate  ought  to  be  convened  be- 
fore the  commissioner,  by  a  public  notice 
to  come  in  and  assert  and  prove  their  de- 
mands. This  is  proper  in  order  to  close  the 
adminstration,  and  to  the  due  disposition 
and  application  of  the  assets  legal  and 
equitable.  After  the  balance  of  principal 
money  and  interest  due  to  Watson,  shall 
have  been  ascertained,  as  also  the  sums  due 
to  other  creditors,  the  Court  should  proceed 
according  to  the  rules  of  equity,  observing 
due  priorities,  to  charge  the  same  upon  the 
assets  legal  and  equitable,  and  to  a  final 
decree  according  to  the  rights  of  the  par- 
ties. 

The  other  judges  concurred  in  the  opinion 
of  Judge  Baldwin. 

The  following  was  the  decree  of  the 
Court: 
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The  Court  is  of  opinion,  that  the  decree 
15  erroneous,    and    ought  to    be    reversed 

and  annulled,  and  the  injunctions 
25       *which  had  been  granted  to  the  parties 

respectively,  and  the  order  of  the  27th 
of  June  1846,  for  the  appointment  of  a  re- 
ceiver, reinstated;  that  the  accounts 
between  the  parties  down  to  the  time  of 
Comer's  death,  should  be  recommitted  and 
reformed,  bj  rejecting  all  the  items  of  debit 
and  credit  reported  by  the  commissioner 
Qjitil  that  period,  except  the  debits  in  favour 
of  Watson  on  account  of  his  payments  of 
the  pnrchase  money  of  the  house  and  lot  on 
14th  street,  and  the  credit  in  favour  of 
Comer  on  account  of  Garden's  debt ;  that 
the  administration  account  ought  also  to  be 
recommitted  and  reformed,  and  continued, 
so  as  to  exclude  all  credits  to  the  adminis- 
trator for  costs  and  counsel  fees  in  these 
suits;  and  add  all  proper  debits  against 
him  for  debts  due  the  estate  which  he  has 
collected,  or  ought  to  have  collected,  and  on 
account  of  the  rents  of  the  house  and  lot  on 
14th  street,  which  have  accrued  since 
Comer's  death,  with  the  proper  deductions 
for  repairs,  taxes,  insurance  and  the  like ; 
that  the  whole  of  the  furniture  in  the  house 
on  14th  street,  ought  to  be  sold  under  the 
direction  of  the  Court,  and  a  moiety  of  the 
net  proceeds  paid  to  Watson,  and  the  other 
moiety  carried  into  the  administration  ac- 
count to  the  credit  of  the  estate ;  that  the 
creditors  of  Comer's  estate  ought  to  be 
convened  before  the  commissioner,  by  a 
public  notice,  to  come  in  and  assert,  and 
prove  their  demands ;  and  that  after  the 
balance  of  principal  money  and  interest  to 
Watson,  shall  have  been  ascertained,  as 
also  the  sums  due  to  other  creditors,  the 
Court  should  proceed,  according  to  the  rules 
of  equity,  and  observing  due  priorities,  to 
charge  the  same  upon  the  assets,  legal  and 
equitable,  and  to  a  final  decree,  according 
to  the  rights  of  the  parties.  It  is,  there- 
fore, adjudged,  ordered  and  decreed  that  the 
said  decree  of  the  Chancery  court  be  re- 
versed and  annulled,  with  costs  to  the 
appellants  respectively;  and  that  these 
causes  be  remanded  to  the  Chancery  court, 
to  be  proceeded  in  according  to  the  princi- 
ples above  declared. 


26  *Clough  &c.  V.  Thompson. 

April  Term,  18S0,  RiclimoDd. 
(Absent,  Cabxul,  P.) 

I.  Omth  of  liMolveacy— Property  Vests  In  Sheriff— 
Riglit  of  Sheriff.*— Upon  taking  tbe  oath  of  IdhoI- 
Tency  all  the  property  and  riarhts  of  the  Insolvent 
debtor  are  vested  in  the  sheriff,  who,  as  represent- 
ing the  creditor,  is  entitled  to  assert  the  learal  and 
equitable  rlflrbts  of  the  creditor,  and  to  set  aside 
frandnlent  conveyances  of  the  insolvent,  and 
recover  the  property  for  the  benefit  of  the  cred- 
itor. 

a.  *>oi<    Piupoity  In  Poesewion  of  Third  Person.— The 


•Oath  of  Insolvency— Property  Vests  In  Sheriff— 
Rlrht  of  Sheriff  to  5«ie  for.— For  the  proposition  that, 
npon  taking  the  oath  of  insolvency  all  the  property 


law  does  not  permit  a  sale  of  the  ffoodH,  chattels 
or  estates  of  an  Insolvent  debtor  in  the  possession 
of  a  third  person,  until  the  same  shall  have  been 
recovered  in  the  mode  prescribed  by  the  statute. 

3.  Same -Sale  of  Property  by  Sheriff— Incombrances.— 
The  Mherlff.  who  is  a  trustee  for  all  who  are  inter- 
ested in  the  estate  of  an  insolvent  debtor,  is  not 
justified  in  selling  the  interest  of  the  debtor  in  the 
estate  surrendered  by  the  schedule  or  vested 
by  law  in  the  sherifif.  when,  owinff  to  alleged 
incumbrances,  the  validity  of  which  is  contro- 
verted, or  the  extent  thereof  is  unascertained  and 
uncertain,  the  property  is  not  in  a  condition  to  be 
disposed  of  for  its  fair  value. 

4.  SMue-Reid  Estate— In  Whom  Title  Vests. -The 
real  estate  of  an  insolvent  debtor  vests  in  the 
sheriff  of  the  counties  in  which  it  lies;  and  a  sale 
thereof  by  the  sheriff  of  the  county  in  which  the 
oath  of  insolvency  is  taken  by  the  debtor,  is  with- 
out authority  and  void. 

5.  Same-Property  Not  In  Possession  of  Sheriff— Sale- 
Purchaser— Debts  due  to  the  insolvent  debtor,  and 
slaves  and  other  personal  property  not  in  the  pos- 
session of  the  sheriff,  or  which  is  in  such  a  condi- 
tion that  be  cannot  take  possession  without  any 
process,  cannot  be  sold  by  him  so  as  to  vest  the 
le«ral  title  in  the  purchaser. 

6.  Same— Sale  of  Property  In  Schedule— Effect  npon 
Purchaser.t  — Where  a  variety  of  property  is 
embraced  in  a  schedule,  a  sale,  not  of  the  prop- 
erty specifically,  but  of  the  schedule  itself,  is  a 
violation  of  duty  on  the  part  of  the  sherifif:  and 
the  purchaser  at  such  a  sale,  if  he  acquired  the 
lesral  title,  would,  in  a  Court  of  equity,  be  treated 
as  a  trustee  for  the  benefit  of  those  interested. 

7.  Fraudulent  Conveyanoes— BUI  to  Set  Aside— Par- 
tles.t-To  a  bill  to  set  aside  fraudulent  convey- 
ances made  by  an  Insolvent  debtor,  the  trustees 
and  e€$tuU  que  trust  in  the  deeds,  the  sheriffs  of  the 
counties  in  which  the  lands  lie,  and  the  execution 
creditors  interested  in  the  property,  should  be 
parties. 

and  rights  of  the  Insolvent  debtor  are  vested  In  the 
sherifif,  who.  as  representing  the  creditor,  is  en- 
titled to  assert  the  le^al  and  equitable  rights  of  the 
creditor,  and  to  set  aside  fraudulent  conveyances 
of  the  insolvent,  and  recover  the  property  for  the 
benefit  of  the  creditor,  the  principal  case  is  cited 
and  approved  in  Staton  v.  Pittman,  11  Oratt  103: 
Blllinffsley  v.  Clelland.  41  W.  Va.  258.  23  S.  K  Rep. 
881,  where  the  doctrine  is  extended  to  any  assignee. 
See  also,  2  Minor's  Inst.  (4th  Ed)  000.  See,  in  accord. 
Shirley  v.  Lonff,  6  Rand.  786.  See  monographic  nots 
on  "Fraudulent  and  Voluntary  Conveyances"  ap- 
pended to  Cochran  v.  Paris,  11  Oratt.  848. 

tSame— Sale  of  f>roperty  In  Schedule— Liability  of 
Purchaser.— For  the  proposition  that  where  the 
sherifif  sells  the  property  of  the  insolvent  embraced 
in  the  schedule  and  not  specifically,  the  purchaser 
will  be  liable  as  trustee  for  the  benefit  of  those 
interested,  the  principal  case  Is  cited  and  followed 
In  Penn  v.  Spencer.  17  Gratt  M. 

tPraudulent  Conveyances— BUI  to  Set  Aside— Parties. 
—For  the  proposition  that.  In  a  bill  to  set  aside  a 
fraudulent  conveyance  the  trustee  In  the  deed  is 
a  necessary  party,  the  principal  case  is  cited  and 
approved  in  Fisher  v.  Dickenson,  84  Va.  880.  4  S.  E. 
Rep.  787 ;  foot-note  to  Norton  v.  Bond,  28  Gratt  815.  See 
monographic  not€  on  "Fraudulent  and  Voluntary 
Conveyances"  appended  to  Cochran  v.  Paris,  U 
Gratt.  348. 
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27  *By  deed  bearing-  date  the  7th    day 
of  November  1842,  John  C.  Dickinson 

and  Martha  A.  H.  his  wife,  reciting  that 
Dickinson  was  indebted  to  George  N.  Clough 
in  the  sum  of  10,175  dollars  25  cents,  by 
single  bill  of  that  date,  payable  on  demand, 
which  he  was  desirous  to  secure,  conveyed 
to  William  T.  Dickinson,  Burwell  B.  Dick- 
inson, and  Leonard  J.  Clough,  a  tract  of 
land  in  the  county  of  Hanover,  a  tract  lying 
partly  in  Caroline  and  partly  in  Spotsylva- 
nia, a  moiety  o^  a  tract  in  the  county  of 
Caroline,  a  number  of  slaves  by  name,  with 
their  future  increase ;  horses,  mules,  cattle, 
sheep,  hogs,  wagons,  carts,  all  his  plan- 
tation utensils  of  every  description ;  all  his 
household  and  kitchen  furniture,  including 
a  clock;  his  whole  crop  of  tobacco,  corn, 
fodder,  shucks,  straw  and  hay;  also  five 
shares  of  Louisa  railroad  stock ;  blacksmith 
tools,  two  stills,  a  carriage,  his  interest  in 
the  life  estate  of  Mrs.  Sarah  Ashley  in  a 
tract  of  land  called  Ashley's,  and  all  debts 
then  due,  or  which  might  thereafter  become 
due  to  him,  either  by  bond,  bill,  note  or 
account,  in  trust  that  said  Dickinson  and 
wife  should  be  permitted  to  remain  in  pos- 
session of  the  property  until  default  should 
be  made  in  the  payment  of  the  said  sum  of 
10,175  dollars  25  cents,  with  the  interest 
thereon  accruing,  in  whole  or  in  part;  and 
then  upon  the  further  trust  that  the  trustees, 
or  either  of  them,  should,  whenever  they 
or  either  of  them  might  think  best  for  the 
interest  of  the  parties,  or  the  said  George 
N.  Clough,  his  heirs  or  assigns,  might 
direct,  proceed  to  sell  the  said  property,  or 
so  much  thereof  as  might  be  necessary  to 
pay  off  the  said  sum  of  10,175  dollars  25 
cents,  and  interest,  for  cash,  upon  thirty 
days  notice  in  one  of  the  newspapers  in 
Richmond  and  in  the  neighbourhood  of  such 
sale ;  and  out  of  the  proceeds  of  such  sale 
should,  after  paying  the  expenses  thereof, 
pay  to  the  said  George  N.  Clough  the  afore- 
said sum  of  10,175  dollars  25  cents,  with  the 
interest  thereon  accruing ;  and  the  bal- 

28  ance,  if  any,  ^should  pay  to  the  said 
Dickinson,  his  heirs  or  assigns.     This 

deed  was  signed  by  Dickinson  and  wife  and 
the  trustees,  and  was  duly  admitted  to  rec- 
ord in  the  clerk's  office  of  the  County  court 
of  Hanover,  as  to  Dickinson  and  wife,  on 
the  15th  of  November  1842.  On  a  part  of 
the  property  embraced  in  this  deed  a  pre- 
vious deed  of  trust  had  been  executed  to  se- 
cure a  debt  due  to  William  Hancock. 

On  the  10th  of  December  1842  Dickinson 
confessed  judgments  in  six  several  actions 
at  law  depending  against  him  in  the  Cir- 
cuit court  of  Hanover  county,  and  being 
prayed  in  custody  he  took  the  benefit  of  the 
act  for  the  relief  of  insolvent  debtors,  and 
was  discharged.  His  schedule  then  deliv- 
ered referred  to  his  interest  in  two  deeds 
of  trust  from  John  Clough,  sr.,  dated  in 
November  1819  and  September  1822;  and 
also  all  the  property  mentioned  in  two  deeds 
of  trust  from  himself  and  wife,  one  for  the 
benefit  of  William  Hancock  and  the  other 
for  the  benefit  of  George  N.  Clough,  subject 
to  any  liens  created  by  said  deeds ;  and  he 


said  that  he  had  no  other  property,  real  or 
personal. 

In  February  1843  the  sheriff  of  Hanover 
offered  the  said  schedule  at  public  auction 
for  cash,  when  it  was  purchased  by  Charles 
Thompson  for  300  dollars ;  and  the  sheriff 
executed  a  paper  bearing  date  the  28th  of 
February,  which  was  intended  to  be  a  deed, 
and  was  acknowledged  and  admitted  to  rec- 
ord as  a  deed,  conveying  the  said  schedule 
to  Thompson :  the  paper  was,  however, 
without  a  seal. 

About  the  time  of  the  sale  of  the  schedule 
by  the  sheriff,  the  trustees  in  the  deed  of 
the  7th  of  November  1842,  advertised  the 
property  thereby  conveyed  to  them  for  sale; 
and  then  Charles  Thompson  filed  a  b:ll  in 
the  Circuit  court  of  Hanover  to  enjoin  the 
sale.  In  his  bill,  after  stating  the  fore- 
going facts,  he  charged  that  the  deed 
executed  to  secure    the  sum  of   10,175 

29  MoUars  25  cents  to  George  N.  Clough 
was  fraudulent  and  void,  and  intended 

exclusively  to  cheat  the  creditors  of  Dick- 
inson, by  putting  his  property  beyond  their 
reach,  as  he  supposed,  until  he  could  first 
take  the  oath  of  insolvency,  and  then  obtain 
the  benefit  of  the  bankrupt  law,  for  which  he 
was,  at  the  time  of  the  filing  ot  the  plain- 
tiff's bill,  an  applicant.  That  the  plain- 
tiff would  be  able  to  prove  from  the 
admissions  of  Clough,  that  Dickinson  owed 
him  nothing,  and  that  in  fact  Clough  never 
did  lend,  and  never  was  able  to  lend,  to 
Dickinson,  or  otherwise  fairly  become  his 
creditor  for,  ten  thousand  dollars.  That 
Dickinson,  who  was  the  brother-in-law  of 
Clough,  had  been  permitted  to  use  and  con- 
sume the  perishable  property  conveyed  in 
the  deed,  and  to  remove  the  tobacco  to  Rich- 
mond, and  sell  it  as  his  own  and  for  his  own 
use  and  benefit. 

Clough,  Dickinson  and  the  trustees  were 
made  defendants,  and  Clough  and  Dickinson 
were  called  upon  to  disclose  how,  when  and 
where  the  pretended  debt  of  10,175  dollars 
25  cents  was  contracted ;  whether  it  was  by 
a  loan  of  money,  or  for  the  purchase  of 
property ;  if  a  loan  of  money,  whether  it 
was  lent  at  one  time  or  at  different  times ;  if 
at  one  time  when  and  where,  and  in  what 
kind  of  money  and  in  whose  presence ;  if  at 
different  times  to  exhibit  the  account  of  it ; 
and  that  Clough  should  be  required  to  ex- 
hibit the  evidence,  if  he  had  any,  of  the 
said  debt,  and  especially  the  single  bill  re- 
cited in  the  conveyance. 

The  prayer  of  the  bill  was,  that  the  trus- 
tees should  be  enjoined  from  selling  the 
property,  or  any  part  thereof,  without  the 
order  of  the  Court;  and  that  the  sheriff 
should  be  directed  to  take  possession  of  the . 
personal  property  conveyed  by  the  deed  and 
in  the  possession  of  Dickinson,  and  to  sell 
the  perishable  part  thereof,  unless  the  de- 
fendants, or  one  of  them,  would  enter  into 
bond  in  an  adequate  sum,  to  be  fixed  by  the 
Court,  with  ample  security,  with  con- 

30  dition   to   have  *the  property   forth- 
coming to  answer  the  decree  of  the 

Court,  and  to  account  for  the  hires  and  in- 
crease thereof.    That  the  conveyance  of  the 
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7tb  of  NoYember  1842,  mig-ht  be  declared 
noil  and  void,  and  the  property  thereby 
oonrejed  delivered  up  to  the  plaintiff;  and 
for  general  relief. 

The  injunction    was  granted ;  and  it  was 
ordered  that  unless  the  defendants,  or  some 
one  or  more  of  them,  should  execute  a  bond 
with   sufficient    security    payable     to    the 
plaintiff,    in   the   penalty  of  4000  dollars, 
with  condition    to    have    all  the    personal 
property,  or  the  proceeds  thereof,  forthcom- 
ittg  to  answer  the  future  order  of  the  Court, 
the  ofiBcer  who  might  execute  the    process 
was  directed  to  take  all  said  personal  prop- 
erty into  his   possession,    to  hire   out   the 
slaves  for  the  balance  of  the  year,    and    to 
make  sale  of  the   residue  of  said   personal 
property  on  a  credit  of  nine  months,  taking 
from  the  purchasers  bonds,  with  good   se- 
curity ;  and   to  make  report  of  his  proceed- 
ings ander    the   order.     If   the   defendants 
shonld  execute  the  bond  required  of    them, 
they   were  to  be  at  liberty  to  sell  the  said 
personal   property,  and  the  officer  was   au- 
thorized to  take  and  to  judge   of   the   suffi- 
ciency of  the  security. 

Under  this  order,  the  defendants  having 
declined  to  execute  the  bond  thereby  re- 
quired, the  sheriff  took  possession  of  the 
personal  property  as  directed,  and  hired  out 
the  slaves  and  sold  the  remainder. 

Cloug^h  and  Dickinson  filed  their  separate 

answers   to  the  bill.     They  both  deny  that 

the  deed  was  fraudulent ;  and  allege  that  it 

was  executed  to  secure  a  bona  fide  debt  due 

from   Dickinson    to   Clough.     Clouirh    said 

that  the  debt  secured  by  the  deed   was  for 

money  lent  by  Clough  to  Dickinson,  not  at 

one  time  but  at  various  times,  commencing 

as  far  back  as  1822;  that  when   such   loans 

were  made  acknowledgments  thereof    were 

taken,    in  which  the  interest  reserved  was 

added.      That  these    loans    were  re- 

31        peated   from   time  to   time,  *down  to 

the  date  of  the  deed  of  trust  and  single 

bill  therein  mentioned.     That  the  evidences 

of  the  dealings  between   the  parties,  except 

the  single  bill,    were  not  in  his  possession, 

bnt    were  surrendered  from  time  to  time  to 

Dickinson.     That  he  kept  no  account  of  the 

several    sums     lent,    and   of    the    interest 

thereon,  and  could  exhibit  none.    'He  denied 

that  he  had  ever  admitted  since  1822,  that 

Dickinson  was  not  indebted  to  him,  or  that 

Dickinson  had  been  suffered  to   waste   any 

of  the  property  conveyed  by  said  deed,   and 

said    that  some   wheat  and  tobacco  sold  by 

Dickinson  after  the   trust   was   made,    was 

sold  on  account  of  Clough,    and   for    which 

be  was  ready  to  account. 

Dickinson's  answer  was  substantially  the 


The  testimony  in  the  cause  related  to  the 
admission  by  Clough  that  Dickinson  was 
not  indebted  to  him ;  to  the  declarations  by 
XMckinson  after  the  making  of  the  deed,  and 
in  the  absence  of  Clough,  that  he  was  not 
indebted  to  Clough ;  but  especially  to  the 
ability  of  Clough  to  make  advances  as  to 
IHckinson  to  the  amount  of  10,000  dollars. 
On  this  point  several  witnesses  expressed 
the  opinion  that  he  could   not   have   made 


the  advances  unless  he  was  possessed  of 
resources  of  which  they  had  not  heard.  To 
the  evidence  of  the  declarations  of  Dickin- 
son, and  to  the  opinions  of  the  other  wit- 
nesses, Clough  excepted,  and  introduced 
testimony  to  shew  his  ability  to  make  the 
advances. 

When  the  cause  came  on  to  be  heard,  the 
Court  below  overruled  the  exceptions  to  the 
depositions,  and  made  a  decree  wholly  set- 
ting aside  the  deed  of  the  7th  of  November 
1842,  as  fraudulent  and  void,  and  confirming 
the  plaintiff's  title  to  the  property  thereby 
conveyed,  under  his  purchase  of  the  schedule 
and  conveyance  to  him  by  the  sheriff,  sub- 
ject, however,  to  Mrs.  Dickinson's  right  of 
dower  in  the  land ;  and  the  sheriff  was  di- 
rected to  transfer  to  him  the  personal  prop- 
erty in  his  possession,    and    account 

32  with  him  for  the  proceeds  '^of  such  as 
had  been  sold,  and  for  the  net  hires  of 

the  slaves.  From  this  decree  Clough  and 
Dickinson  applied  to  this  Court  for  an 
appeal,  which  was  allowed. 

R.  T.  Daniel  and  Patton,  for   the   appel- 
lants. 
Lyons  and  Scott,  for  the  appellee. 

AI/LrBN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  the  deed  of 
trust  executed  by  John  C.  Dickinson  and 
Martha  his  wife,  on  the  7th  day  of  Novem- 
ber 1842,  to  William  T.  Dickinson,  Burwell 
B.  Dickinson  and  Leonard  J.  Clough,  for 
the  benefit  of  George  N.  Clough,  was  made 
with  intent  to  defraud  the  creditors  of  said 
John  C.  Dickinson,  and  as  against  such 
creditors  is  fraudulent  and  void ;  but  that 
the  same  was  good  as  between  the  parlies 
thereto;  and  therefore,  the  decree  of  the 
Circuit  court  was  erroneous  in  wholly  set- 
ting aside  and  vacating  the  said  deed.  The 
Court  is  further  of  opinion,  that  under  the 
act  of  assembly  concerning  executions,  and 
for  the  relief  of  insolvent  debtors,  1  Rev. 
Code,  p.  524,  all  the  property  and  rights 
of  the  insolvent  debtor  are  vested  in  the 
sheriff,  who  as  representing  the  creditor, 
is  entitled  to  assert  the  legal  and  equitable 
rights  of  the  creditor,  and  to  set  aside  fraud- 
ulent conveyances  of  the  insolvent,  and 
recover  the  property  for  the  benefit  of  the 
creditor. 

The  Court  is  therefore  of  opinion,  that 
although  the  said  John  C.  Dickinson,  in 
the  schedule  subscribed  and  delivered  by 
him,  surrendered  his  equity  of  redemption 
only,  in  the  real  and  personal  estate  de- 
scribed in  the  deeds  of  trust  in  the  schedule 
referred  to,  subject  to  any  lien  created  by 
said  deeds,  the  sheriff  claiming  under  the 
law,  which  for  the  benefit  of  the  creditor 
vested  in  him  all  the  property  of  the  insol- 
vent, had  the  right  in  a  proper  proceeding, 
to  impeach  said  deeds  or  either  of  them,  and 
set  them  aside  as  against  the  creditor,  if 
made  with  intent  to  defraud  the  cred- 
itor. 

33  *The   Court   is   further  of  opinion, 
that  as  the  law  does  not  permit  a  sale 

of   the  goods,  chattels  or  estates  belonging 


25 


7  GRATT. 


Virginia  Reports,  Annotatbd. 


34,  36,  36 


to  the  debtor,  and  in  the  possession  of  any 
other  person,  until  the  same  shall  have  been 
recovered  in  the  mode  prescribed ;  so  neither 
is  the  sheriff,  who  is  a  trustee  for  all  inter- 
ested in  the  estate,  justified  in  selling'  the 
interest  of  the  debtor  in  the  estate  surren- 
dered by  the  schedule  or  vested  by  law  in 
the  sheriff,  when  owing  to  alleged  incum- 
brances, the  validity  of  which  is  contro- 
verted, or  the  extent  thereof  unascertained 
and  uncertain,  the  property  is  not  in  a  con- 
dition to  be  disposed  of  for  its  fair  value. 
The  Court  is  further  of  opinion,  that  as  by 
the  deed  of  trust  of  the  7th  November  1842, 
for  the  benefit  of  said  George  N.  Clough, 
portions  of  the  property  thereby  conveyed, 
are  described  as  being  situated  in  the  coun- 
ties of  Caroline  and  Spotsylvania,  the  in- 
terest of  the  debtor  in  such  property  vested 
in  the  sheriffs  of  those  counties  respec- 
tively; and  a  sale  made  thereof  by  the 
sheriff  of  Hanover,  was  without  authority 
and  void ;  and  as  by  the  said  deed  all  the 
personal  estate  of  said  debtor  was  conveyed, 
including  amongst  other  things,  all  debts 
then  due,  or  which  might  become  due  to 
him,  such  choses  in  action  were  not  the 
proper  subjects  of  sale ;  and  as  it  does  not 
appear  that  the  sheriff  was  in  possession  of 
the  slaves  or  other  personal  property,  or 
that  the  same  was  in  such  a  condition  that 
he  could  have  taken  possession  thereof, 
without  any  process,  it  would  not  have 
been  competent  for  the  sheriff  to  have  made 
a  valid  sale  thereof  so  as  to  vest  in  the  pur- 
chaser the  legal  title. 

The  Court  is  further  of  opinion,  that 
where,  as  in  this  case,  a  variety  of  prop- 
erty was  embraced  in  the  schedule ;  a  sale, 
not  of  the  property  specifically,  but  of  the 
schedule  itself,  would  be  a  violation  of  duty 
on  the  part  of  the  sheriff ;  and  the  purchaser 
at  such  a  sale,  if  he  acquired  the  legal 
title,  would,  in  a  Court  of  equity, 
34  *be  treated  as  a  trustee  for  the  bene- 
fit of  those  interested. 

But  it  appearing  in  this  case,  that  no 
regular  conveyance  has  been  made  by  the 
sheriff,  the  paper  executed  by  him  dated 
the  28th  February  1843,  not  being  under 
seal,  no  title  to  the  real  estate  contained  in 
the  schedule  has  passed  to  the  purchaser, 
and  the  title  of  the  insolvent  is  still  vested 
in  the  sheriffs  of  the  counties  where  such 
property  shall  lie  or  be  found.  The  Court 
is  therefore  of  opinion,  that  the  decree  of 
the  Circuit  court  was  also  erroneous  in 
holding  that  all  the  title  of  the  said  John 
C.  Dickinson  to  the  property  conveyed  by 
the  deed  of  trust  of  the  7th  of  November 
1842,  passed  to  the  appellee,  Charles  Thomp- 
son, and  in  directing  his  title  to  be  quieted, 
and  declaring  the  same  to  be  complete ;  and 
in  decreeing  that  the  sheriff  should  deliver 
over  to  him,  the  slaves  and  other  personal 
property,  and  pay  over  to  him  the  net 
amount  of  all  hires  of  the  slaves,  and  all 
money  rising  from  the  sale  of  the  perish- 
able property. 

The  Court  is  further  of  opinion,  that  said 
Circuit  court,  instead  of  proceeding  to  render 
any  decree,  should  have  required  the  appel- 


lee to  amend  his  bill  and  make,  as  defend- 
ants to  the  suit,  the  sheriffs  of  Hanover* 
Caroline  and  Spotsylvania  counties,  the 
creditors  of  said  John  C.  Dickinson  and  the 
persons  interested  in  the  deeds  of  trust  in 
the  schedule  referred  to.  And  the  parties 
being  regularly  before  the  Court,  there 
should  have  been  a  decree  for  the  sale  of 
the  property  belonging  to  the  debtor,  and 
vested  in  the  sheriffs  aforesaid;  and  from 
the  proceeds  arising  from  the  sale  of  the 
property  embraced  in  the  deed  for  the  ben- 
efit of  William  Hancock,  the  amount  of  his 
debt  should  have  been  discharged ;  the  va- 
lidity of  the  deed  for  his  benefit  not  being- 
impeached  ;  and  the  balance,  if  any,  arising- 
from  the  sale  of  the  property  in  said  deed 
described,      together     with     the    proceeds 

arising  from  the  sale  of  the  property 
35        *described  in  the  deed  for  the  benefit 

of  said  George  N.  Clough,  or  arising 
from  the  hires,  rents  or  profits  thereof, 
should  have  been  applied  to  the  repayment 
of  the  sum  of  300  dollars  paid  by  the  appel- 
lee to  the  sheriff  at  the  sale  of  the  schedule, 
with  interest  from  the  time  of  such  payment, 
in  the  first  place,  then  payment  of  the  cred- 
itors of  the  said  John  C.  Dickinson  accord- 
ing to  their  legal  priorities;  and  after 
satisfying  the  claims  aforesaid,  the  residue, 
if  any,  should  have  been  decreed  to  be  paid 
over  to  the  said  George  N.  Clough. 

It  is  therefore  ordered  and  adjudged,  that 
said  decree  be  wholly  reversed  and  annulled 
— that  the  injunction  be  reinstated,  with 
costs  to  the  appellants,  and  the  cause  re- 
manded, with  instructions  to  direct  new 
parties  to  be  made,  and  for  further  proceed- 
ings, according  to  the  principles  above  de- 
clared, in  order  to  a  final  decree. 


36 


♦Fairfax  v.  Fairfax's  Ex'or. 

April  Term,  1860,  Richmond. 


I.  Bxecators  — Qaallftcatlon  —  ReAiMl  to  Permit— 
Appeal  as  of  RIcbt.— To  the  judfirmentof  a  Oonntr 
court  refuslnsr  to  permit  a  person  named  as  exec- 
utor in  a  will,  to  qualify  as  such  without  ffivluff 
security,  an  appeal  demandable  as  of  rlarht,  lies  to 
the  Circuit  court. 

a.  Same— Bond— Necessity  for— Case  at  Bar.— A  testa- 
tor appointed  his  wife  and  son  executrix  and 
executor  of  his  will;  and  expressing  his  confidence 
in  them,  directed  that  they  should  be  permitted 
to  qualify  without  giving  security.  Some  years 
afterwards,  he  added  a  codicil,  by  which  he  says: 
I  further  appoint  J.  H.  ex'or  to  the  within  will, 
with  my  wife  and  son.  Held:  J.  H.  is  not  entitled 
to  qualify  without  ^ivinsr  security.* 

3.  Same— Same— Intention  of  Testator— Parol  Bvldence. 

—Quaere:  If  in  such  case  parol  testimony  Is  ad- 
missible to  shew  the  intention  of  the  testator. 

The  principal  ca^e  is  cited  in  Amiss  ▼.  Williamson, 
17  W.  Va.  679.  See  generally,  monographic  note  on 
"Executors  and  Administrators." 

♦Supp.  Rev.  Code,  ch.  158,  8  3,  p.  21fi.  "But  where 
any  testator  or  testatrix  shall  leave  visible  estate, 
more  than  sufficient  to  pay  all  his  or  her  debts,  and 
by  his  will  shall  direct,  that  his  or  her  executors 
shall  not  be  obliged  to  give  security',  in  that  ca^e,  no 
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Henry  Fairfax,  of  Prince  William  county, 

made  bis  will,  by  which,  after  giving  small 

legacies  to  several  of  his  children,  he  gave 

tht  residue  of  his  estate  to  his  wife  for  her 

life,  and   at    her   death,    to    his   son   John 

Walter  and   his  daughter  Martha  Liindsay, 

for  their   lives,    with   remainder    to   their 

children,     and     cross     remainders      over. 

Among  the  legacies  given,  was   one  to  his 

daaghter  Sarah  Ann,  the  wife  of  Dr.  James 

Hunter,  of  Fairfax  county,    of    300  dollars 

per    annum,      for     her    own    private 

37       *use  during  her  life,  and  a  neg^ro  girl, 

Mary;  and  after  her  death,  the  negro 

^rl    with  her  increase,  was  to  go  to   Mrs. 

Hunter's  children,    if  she  had  any,  and  if 

she  died  without  children,  to  the  children  of 

the  testator's  daughter  Klizabeth. 

The  last  clause  of  his  will  was  as  follows : 
'*I  hereby  nominate  and  appoint  my  wife 
Elizabeth  and  my  son  John  Walter  executrix 
and  executor;  John  to  qualify  at  the  age  of 
twenty-one  years.     And  I  appoint  Benjamin 
Johnson    my   trustee;  and   in   case  of   the 
death  of  the  said  Benjamin  Johnson,  I  ap- 
point John  P.  Philii>s  of  Fauquier  county, 
in    his  place,  trustee  of  this   my  last   will 
and  testament.     And  I  hereby  desire   that 
as  I  have  implicit  confidence  in  them,  and 
in  their  prudence, and  in  my  trustee's   hon- 
esty, and  the  estate  owing   nothing    more 
than  there  is  ample  provision   made  by    me 
to  pay  off,  and  for  all  legacies  that  I  have 
given,    by   interest   on   stocks  that  will  be 
coming  in  every  year,  to  pay  them  off,  that 
no    security  shall   be  required  from    them; 
but  if  my  said  wife  shall  marry  again,  then 
I  direct  that  she  shall  give  sufficient  secu- 
rity for  the  true  performance  of  the   trusts 
appertaining  thereto  according." 

This  will  bears  date  the  21st  of  September 
1840;  and  there  was  added  to  it  the  follow- 
ing codicil : 

*'I  further  appoint  Dr.  James  Hunter,  of 
Fairfax  county,  executor  to  the  within  will, 
with  my  wife  and  son  John."  This  codicil 
bears  date  the  22d  of  September  1846. 

This  paper  was  offered  for  probat  in  the 
Goanty  court  of  Prince  William,  in  Novem- 
ber 1847;  and  there  being  no  subscribing 
witnesses  thereto,  it  was  admitted  to  probat 
npon  proof  that  it  was  wholly  in  the  hand- 
writing of  the  testator. 

At  the  June  term  1848,  of  the  County 
court  of  Prince  William,  James  Hunter,  one 
of    the   executors   named     in    the     codicil 

of  the  will,  moved  the  Court  to 
38         ^permit  him  to  qualify  as  executor  of 

the  said  will  without  giving  security. 

■ecorlty  shall  be  required,  unless  the  Court  shall 
see  cause,  from  their  own  knowledge,  or  the  suff- 
restions  of  creditors  or  legatees,  to  suspect  the 
executors  of  fraud;  or  that  the  personal,  as  well  as 
the  real  estate,  by  the  said  will  devised  to  be  sold, 
wben  the  same  may  be  subjected  to  the  payment  of 
del>ts,  will  not  be  sufficient  to  discharge  all  the 
det>td.  and  shall  require  security,  when  the  same 
stiaJl  "be  irlTea  before  a  certificate  shall  be  (rranted, 
notwithstanding  any  directions  to  the  contrary  in 
the  will." 


This  motion  was  opposed  by  John  W.  Fair- 
fax, by  his  guardian  ad  litem,  and  by 
Martha  L.  Fairfax,  and  Benjamin  Johnson 
4he  trustee ;  and  the  Court  being  of  opinion 
that  the  said  James  Hunter  ought  not  to  be 
permitted  to  qualify  as  executor  as  afore- 
said without  giving  bond  and  security  con- 
ditioned as  the  law  directs,  overruled  and 
rejected  the  motion,  and  refused  to  permit 
him  to  qualify  unless  he  would  give  bond 
with  sufficient  security  according  to  law. 
And  from  this  opinion  and  judgment  of  the 
Court,  Hunter  took  an  appeal  to  the  Circuit 
court  of  Prince  William. 

The  case  came  on  to  be  heard  in  the  Cir- 
cuit court  of  Prince  William  in  October 
1848,  when  in  addition  to  the  transcript  of 
the  record  of  the  cause  from  the  County 
court,  the  appellant  Hunter  introduced  sev- 
eral witnesses,  by  whom  the  following  facts 
were  proved,  viz:  The  testator's  estate  was 
estimated  at  one  hundred  and  seventy-live 
or  two  hundred  thousand  dollars,  of  which 
the  personal  estate  amounted  to  120,000  dol- 
lars ;  and  he  owed  few  or  no  debts.  His 
wife  had  been  suffering  from  an  attack  of 
paralysis  for  three  or  four  years  before  his 
death,  and  died  about  a  month  after  he  did, 
between  fifty  and  sixty  years  of  age.  The 
testator's  son  John  was,  at  the  death  of  his 
father,  a  minor,  but  would  attain  twenty -one 
years  of  age  in  June  1849.  Dr.  Hunter 
married  the  testator^s  daughter,  Sarah  Ann, 
in  1838.  When  the  will  was  written  in  Sep- 
tember 1840,  he  and  the  testator  were  not 
on  friendly  terms,  and  they  did  not  visit. 
Afterwards,  on  the  illness  of  John  Walter 
Fairfax,  Dr.  Hunter  was  sent  for,  and  at- 
tended him ;  and  subsequently,  attended  the 
daughter  Martha  and  Mrs.  Fairfax.  John, 
after  his  recovery,  studied  medicine  with 
Hunter,  and  lived  in  his  family.  Dr.  Hun- 
ter was  represented  by  the  witnesses,  as 
highly  respectable,  and  much  esteemed  in 
the  county  of  Fairfax,  where  he 
39  '^resided ;  and  prudent  in  the  manage- 
ment of  his  affairs.  His  circumstances 
were  limited ;  his  property  being  estimated 
at  between  five  and  seven  thousand  dollars ; 
but  he  was  entirely  unembarrassed  in  his 
circumstances.  The  witnesses  expressed 
the  opinion,  that  he  would  not  be  able  to 
give  the  security  necessary  to  be  given  by 
an  executor  of  the  testator. 

The  Circuit  court  held,  that  by  the  true 
construction  of  the  will  and  codicil  of  the 
testator,  taken  in  connexion  with  the  facts 
proved  by  the  witnesses,  the  testator  in- 
tended that  the  appellant.  Hunter,  should 
act  as  his  executor  in  like  manner,  and  on 
like  terms  as  his  wife  and  son,  who  were 
appointed  executor  and  executrix,  and 
were  to  qualify  as  such  without  giving 
security.  The  judgment  of  the  County 
court  was,  therefore,  reversed  and  annulled 
with  costs ;  and  the  cause  was  remanded  to 
said  Court  with  instructions  to  permit 
Hunter  to  qualify  as  executor  upon  his  exe- 
cuting his  bond  without  sureties,  in  such 
sum  as  should  be  fixed  by  the  Court,  with 
the  usual  condition.     From  this  judgment. 
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John  W.  P'airfax  applied  for,  and  obtained 
an  appeal  to  this  Court. 

John  M.  Patton,  jr.,  for  the  appellant. 

The  act  Supp.  Rev.  Code,  ch.  158,  {  1,  p. 
215,  in  relation  to  the  qualification  of  exec- 
utors, directs  that  they  shall  give  bond  and 
security  with  condition  for  the  faithful  per- 
formance of  their  duties.  To  this  general 
provision,  the  statute  makes  but  one  excep- 
tion ;  and  that  is  where  the  testator  directs 
that  the  executor  shall  qualify  without 
giving  security,  and  the  security  of  creditors 
and  legatees  does  not,  in  the  opinion  of  the 
Court,  render  security  necessary.  This 
act,  too,  provides  that  in  determining 
whether  security  is  necessary,  the  court  may 
act  on  its  own  knowledge.  The  act  thus 
gives  the  rule  and  the  exception ;  and  the 
party  who  claims  the  benefit  of  the  excep- 
tion must  bring  himself  clearly  within 
it. 

40  *Ltet  us  look,  then,  first  to  the  will, 
to   see    whether  the  appellee.  Hunter, 

is  within  the  exception.  The  will  provides 
distinctly,  that  the  testator's  wife  and  son 
shall  qualify  as  executrix  and  executor 
without  giving  security;  and  states  the 
grounds  on  which  he  makes  that  provision ; 
his  confidence  in  them.  The  codicil  cer- 
tainly does  not  in  terms,  direct  that  Hunter 
shall  qualify  without  giving  security.  The 
whole  foundation  of  the  argument  in  his 
favour,  is  the  single  word  **with."  The 
testator  appoints  Hunter  executor  of  his 
will  with  his  wife  and  son.  The  word  is 
in  common  use,  and  invariably  means  ** to- 
gether,'* **in  company."  Give  it  that 
meaning  here,  and  there  is  no  want  of 
sense  in  the  sentence;  nor  is  it  inoperative. 
Hunter  will  be  a  joint  executor  with  the 
wife  and  son.  But  to  give  the  codicil  the  ef- 
fect of  dispensing  with  security  on  the  part 
of  Hunter,  the  sense  of  the  word  is  not  to 
be  changed,  but  other  words  must  be  in- 
terpolated; and  the  codicil  must  be  read  as 
if  the  words  **on  the  same  terms"  preceded 
**with."  It  is  true  that,  to  give  meaning 
to  a  sentence  which  has  none,  or  to  effec- 
tuate the  obvious  intent  of  the  testator  as 
manifested  by  other  parts  of  his  will,  words 
will  be  interpolated;  yet  I  submit,  that  no 
authority  can  be  found  for  thus  amending 
a  sentence,  which,  of  itself,  expresses  a 
plain,  sensible,  operative  meaning,  for  the 
purpose  of  giving  to  the  testator  an  intent 
which  is  nowhere  else  discoverable  in  his 
will.  And  this  is  still  less  excusable  when, 
as  we  see,  the  testator  was  fully  informed 
of  the  necessity  of  expressing  the  intention 
if  he  entertained  it,  and  knew  well  how  to 
do  it. 

If,  then,  the  will  and  codicil  do  not  sus- 
tain the  pretension  of  the  appellee,  is  it 
aided  by  the  parol  evidence?  I  shall  not 
enter  into  any  minute  examination  of  that 
evidence.  It  certainly  has  no  direct  bear- 
ing upon  the  question  in  issue;  and  the 
only  use  which  can  be  made  of  it  is  as  a 
foundation     for   the   inferences   that 

41  *the  testator  must    have   known   that 
Hunter  could   not  give  the  necessary 


security ;  and  that  he  was  deserving  of  the 
testator's  confidence.  But  the  last  infer- 
ence conflicts  with  the  first.  If  he  was  en- 
titled to  the  confidence  of  the  testator,  the 
testator  might  well  believe  that  he  so  pos- 
sessed the  confidence  of  others  that  he 
would  find  no  difficulty  in  giving  the  nec- 
essary security.  But  I  submit  that  such 
inferences  are  much  too  vague  and  unsatis- 
factory to  be  adopted  as  the  basis  of  the 
Court's  action ;  especially  on  a  subject  which 
the  legislature  has  guarded  with  so  much 
anxious  care. 

But  if  the  parol  testimony  was  as  strong 
in  favour  of  the  pretension  of  the  appellee 
as  he  could  desire,  I  submit  it  could  have  no 
influence  upon  the  judgment  of  the  court ; 
because  it  was  improperly  admitted  in  evi- 
dence. The  principle  is  too  well  settled 
upon  authority  to  be  now  a  subject  of  dis- 
cussion, that  parol  evidence  is  only  admis- 
sible to  explain  a  latent  ambiguity,  such 
as  the  person  or  thing  intended,  or  the  cir- 
cumstances of  the  testator  at  the  time  the 
will  was  made.  Here,  there  is  no  latent 
ambiguity  in  this  codicil ;  and  the  testimony 
has  no  relation  to  the  circumstances  of  the 
testator  when  the  codicil  was  written.  I 
refer  the  court  for  the  law  on  this  subject, 
to  Jarm.  on  Wills  349,  382;  1  Greenl.  Evi. 
410,  note  415,  418,  419;  Puller's  ex'or  v. 
Puller,  3  Rand.  88;  Miars  v.  Bedgood,  9 
Iveigh  361,  368,  373;  2  Liomax  Ex'ors  11. 

I  submit,  in  conclusion,  that  the  Circuit 
court  had  no  authority  to  revise  the  judg- 
ment of  the  county  court.  The  act  which 
has  been  before  cited,  provides  that  the 
probat  court  may  act  upon  its  own  knowl- 
edge in  refusing  to  permit  an  executor  to 
qualify  without  giving  security,  where  the 
testator  has  dispensed  with  it.  Therefore, 
even  if  the  testator  had  directed  that 
Hunter  should  be  permitted  to  qualify  with- 
out giving  security,  it  was  competent  for 
the  County  court  to  refuse  the  permission ; 
and  that  upon  grounds  derived  fronoi 
42  their  own  *knowledge.  In  this  case, 
the  ground  of  the  refusal  is  not  stated 
upon  the  record ;  and  as  it  is  the  judgment 
of  a  Court  having  jurisdiction  of  the  sub- 
ject, that  judgment  will  be  presumed  to  be 
right. 

Robinson,  for  the  appellee. 

The  statute  gives  the  absolute  right  of 
appeal  in  such  cases  as  this  from  the  County 
to  the  Circuit  court.  The  case  goes  up  pre- 
cisely as  it  was  in  the  County  court j  and 
the  Circuit  court  may  pass  upon  all  matters 
of  law  and  fact  involved  in  the  cause.  It 
is  against  all  the  analogies  of  the  law,  to 
suppose  that  it  is  intended  the  judgment  of 
the  County  court  shall  be  final.  At  least  in 
such  cases,  the  record  should  shew  that  the 
grounds  of  the  judgment  were  such  as  can- 
not be  reviewed  by  the   appellate   tribunal. 

There  is  no  question  that  the  statute  does 
authorize  a  testator  to  direct  that  his  exec- 
utor shall  qualify  without  giving  security. 
And  if  this  testator  has  so  directed,  then 
there  is  just  as  little  question  that  under 
the  facts  of  this  case,   the  executor  should 
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have  been  permitted  to  qualify  without  se- 
curity: the  estate  is  ample;  the  executor, 
Hnnter,  is  a  man  of  high  character,  and  no 
fraud  in  htm,  or  danger  to  creditors  or 
legatees,  is  suggested  on  the  record. 

There  is  no  doubt  either,  that  the  testator 
directs  that  his  widow  and  son  shall  be 
permitted  to  qualify  without  giving  secu- 
rity. Now  the  statute  obviously  contem- 
plates a  general  authority  by  the  testator 
to  his  executors  to  qualify  without  security. 
The  testator  may  possibly  make  a  distinc- 
tion between  the  executors ;  but  this  is  not 
to   be  presumed,  and  is  not  probable. 

The  office  of  a  codicil  is  not  to  set  aside 
the  will,  but  to  vary  or  explain  it;  and  the 
will  is  not  to  be  disturbed  further  than  is 
absolutely  necessary  to  carry  into  efPect  the 
provisions  of  the  codicil.  Jarm.  on  Wills 
160.  When  the  will  of  Henry  Fairfax 
43  was  made,  his  wife*and  son  were  ap- 
pointed executrix  and  executor  thereof. 
Afterwards,  by  a  codicil,  the  testator  ap- 
pointed Hunter  an  executor  with  his  wife 
and  son.  This  provision  of  the  codicil  is  to 
be  read  as  if  it  was  introduced  in  the  clause 
of  the  will  appointing  executors.  Read  the 
two  clauses  thus  together,  and  without  add- 
ing or  taking  away  a  word,  it  is  obvious 
that  the  provision,  as  to  the  security,  ap- 
plies to  all  the  executors. 

No  case  precisely  like  this  in  its  facts,  is 
to  be  found  in  the  English  books ;  but  it  is 
easy  to  find  cases  which  are  similar  in 
principle.  Thus,  in  Jarm.  on  Wills  161,  the 
case  is  given  of  a  devise  to  A,  subject  to 
a  rent  charged  to  B ;  and  a  revocation  by 
a  codicil,  of  the  devise  to  A,  and  the  devise 
thereof  to  another  without  noticing  the  rent 
charge:  And  it  was  held  that  the  second 
devisee  took  the  land  subject  to  the  rent 
charge.  There,  though  nothing  was  said 
in  the  codicil  about  the  rent  charge,  yet  it 
was  held  to  exist  as  to  the  new  devise.  So 
here,  the  appointment  of  a  new  executor  by 
the  codicil,  is  to  be  considered  as  made  in 
pursuance  of  the  provisions  of  the  will. 
So  where  a  legacy  was  given  upon  certain 
contingencies,  and  by  a  codicil  a  legacy  was 
given  *4n  addition,"  it  was  held  to  be  sub- 
ject to  the  same  contingencies.  Jarm.  on 
Wills  165. 

In  the  case  before  the  Court  the  word 
'^further"  is  used,  which  is  in  efPect  the 
same  as  the  words  ^4n  addition;*'  and  if 
"further"  had  been  substituted  for  these 
words  in  the  case  referred  to,  the  construc- 
tion of  the  clause  would  have  been  the  same. 
But  the  words  ''with  my  wife  and  son" 
must  necessarily  be  construed  to  mean  on 
the  same  terms. 

So  where,  by  a  codicil,  a  trustee  was  ap- 
pointed in  place  of  one  named  in  the  will 
who  had  a  legacy  fixed  on  land,  it  was  held 
that  the  substituted  trustee  took  in  the  same 
way.  Jarm.  on  Wills  168.  Suppose  Hunter 
had  been  appointed  in  the  place  of  the  tes- 
tator's wife  and  son ;  under  the  prin- 
44  ciple  of  this  last  case,  the  ^provision 
as  to  security  would  certainly  apply ; 
and  is  a  distinction  to  be  made  because,  he 
is  appointed  with  them? 


This  construction  of  the  codicil  is  sus- 
tained by  the  parol  evidence,  which  goes 
strongly  to  shew  that  the  testator  intended 
Hunter  to  qualify  without  giving  security. 
With  this  intention  he  wrote  the  codicil, 
and  did  not  doubt,  plain  man  as  he  was, 
when  he  directed  that  Hunter  should  qualify 
with  his  wife  and  son,  that  he  would  be 
understood  to  say  that  he  should  qualify  in 
the  same  way.  We  see  that  when  he  wanted 
to  provide  that  his  wife  should  give  security 
in  the  event  of  her  marriage,  he  directed  it 
in  explicit  terms. 

The  parol  testimony  introduced  in  this 
case  is  not  liable  to  the  objection  made  to 
its  competency.  It  is  not  offered  to  contra- 
dict the  will,  but  to  shew  the  circumstances, 
situation  and  relations  of  the  parties,  so 
as  to  explain  what  the  testator  meant  by 
the  words  which  he  used;  and  for  this 
purpose  it  was  admissible.  Kennon  v. 
M'Roberts,  1  Wash.  %;  Shelton  v.  Shelton, 
Id.  53;  Hamletts  v.  Hamlett's  ex'or,  12 
Leigh  350;  Trent  v.  Trent,  Gilm,  174; 
Powell  on  Dev.  488-9. 

Whatever  may  be  the  result  in  this  case, 
the  appellee  should  not  be  subjected  to  costs ; 
they  should  be  paid  out  of  the  estate.  Grant 
V.  Leslie,  1  Eng.  Eccl.  R.  373;  Dean  v. 
Russel,  Id.  411,  in  note. 

John  M.  Patton,  sr.,  in  reply. 

As  to  the  costs  of  this  Court  there  can 
be  no  question,  as  the  statute  allows  no 
discretion.  This,  too,  is  the  case  as  to  the 
costs  of  the  Circuit  court;  and  as  to  those 
of  the  County  court  they  arc  de  minimis. 

The  question  in  this  case  is,  whether  the 
executor  shall  be  permitted  to  qualify 
without  giving  security.  This  is  a  mere 
personal  privilege.  The  whole  object  is  to 
get  the  commissions ;  for  the  wife  was  dead ; 
the  whole  estate  is  given  to  the  son  and 
45  daughter;  the  son  *would  be  of  age 
within  six  months,  and  qualified  as  ex- 
ecutor about  the  time  the  appeal  in  the  case 
was  allowed.  It  is  therefore  a  personal  mat- 
ter entirely ;  and  if  the  appellee  shall  fail 
in  his  object,  it  is  entirely  proper  that  he 
shall  pay  the  costs  of  the  proceeding. 

But  let  us  come  to  the  consideration  of 
the  case.  First,  then,  Was  the  judgment  of 
the  County  court  open  to  revision  by  the 
Circuit  court.  This  is  not  a  question  about 
the  probat  of  a  will,  or  the  right  of  an  ex- 
ecutor to  qualify ;  the  will  has  been  admitted 
to  probat  without  question,  and  nobody  dis- 
putes the  right  of  Hunter  to  qualify  as 
executor.  If,  therefore,  the  Court  had 
stated  the  ground  of  its  judgment,  it  is 
questionable  whether,  under  the  statute, 
there  was  an  absolute  right  of  appeal.  But 
however  that  be,  it  is  clear  that  where  a 
case  is  submitted  to  the  discretion  of  the 
justices  upon  grounds  peculiar  to  them- 
selves, there  can  be  no  appeal  from  their 
judgment;  especially  when  the  ground  of 
their  judgment  is  not  stated  on  the  record. 
By  the  act  Supp.  Rev.  Code,  p.  216,  {  2,  the 
Court  is  authorized,  when  the  testator  di- 
rects it,  to  allow  an  executor  to  qualify 
without   giving  security,  unless  they  shall 
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see  cause  from  their  own  knowledge  or  the 
suggestion  of  creditors  or  legatees  to  suspect 
fraud.  Suppose  the  order  of  the  Court  had 
said,  that  from  their  own  knowledge,  or  from 
the  suggestion  of  creditors  or  legatees,  they 
suspected  fraud;  would  that  be  a  matter, 
either  of  law  or  fact,  that  an  appellate 
Court  could  review?  Not  as  a  matter  of 
law,  certainly;  for  the  act  authorizes  it; 
not  of  fact,  because,  from  the  nature  of  the 
case,  it  is  impossible  to  review  it.  Could 
you  interrogate  the  Judge  of  the  probat 
Court  as  to  the  ground  of  his  suspicions; 
and  then  consider  whether  the  ground  is 
sufficient  to  warrant  the  suspicion? 

If    such    a    judgment,    thus    stating  the 
grounds  on  which  it  is  made,  is  not  exam- 
inable by  an  appellate  Court,    then    is  not 
this  general  judgment  equally  beyond 

46  *the   review   of  such  a  Court?    Every 
Court  having  jurisdiction  of  a  subject 

must  be  presumed  to  have  acted  correctly. 
This  has  been  lately  decided  by  this  Court 
in  a  very  strong  case.  Carpenter  v.  Utz,  4 
Gratt.  270.  Then  the  judgment  of  the 
County  court  in  this  case  must  be  presumed 
to  be  correct,  if  there  be  any  ground  out  of 
the  will,  and  resting  in  the  knowledge  of 
that  Court,  upon  which  it  may  be  sustained. 
It  is  said  that  there  is  no  suggestion  of 
fraud.  Why  was  there  not  a  suggestion 
that  there  was  no  fraud?  Here  is  a  judg- 
ment ;  and  there  is  a  ground  not  negatived 
which  will  sustain  the  judgment ;  and  there- 
fore it  must  be  sustained. 

Our  law  has  carefully  provided  against  the 
dilapidation  of  the  estates  of  cestuis  que 
trust  by  trustees.  The  act  Supp.  Rev.  Code, 
p.  115,  i  1,  requires  all  executors  to  give 
security.  The  second  section  authorizes  an 
exemption  where  the  testator  directs  it,  pro- 
vided creditors  and  legatees  are  not  thereby 
endangered.  The  counsel  on  the  other  side 
suggests  that  the  law  does  not  provide  for 
exempting  some  of  the  executors  without 
the  others;  but  he  admits  the  testator  may 
do  this.  He  seems  to  infer  that  where  some 
are  exempted,  the  others  will  be  considered 
as  exempted,  unless  it  clearly  appears  that 
the  testator  did  not  so  intend.  I  have  re- 
ferred to  our  statute  to  shew  that  such 
exemption  should  be  made  by  clear  provi- 
sion of  the  will,  and  not  left  as  a  matter  of 
inference  or  doubt.  Here  we  are  consider- 
ing a  case  on  a  will  which  appoints  Hunter 
executor,  without  exempting  him  from  the 
obligation  to  give  security,  and  it  is 
argued  that  he  is  exempted  because  others 
are  exempted.  But,  on  the  contrary,  does 
not  the  maxim  apply,  expressio  unius  est  ex- 
clusio  alter! us? 

Counsel  seems  to  suppose  that  great  aid  to 

his  case  is  derived  from  the   fact   that   the 

appointment  of  Hunter  is  by  a  codicil,  and 

that    of    the    other    executors    is  by 

47  *the  will.     I  concur  in  the   principle 
which  he  has  stated:  a  codicil  is  only 

to  add  to  or  vary  the  will.  When  it  adds  to 
the  will,  each  is  to  be  construed  separately. 
When  it  varies  the  will,  they  are  to  be  con- 
strued together,  so  as  to  give  full  effect  to 
the  codicil ;  but  it  is  not  to  disturb  the  will 


further  than  is  necessary  to  give  it  full 
effect.  Then  what  is  the  effect  of  this  cod- 
icil? It  does  not  disturb  the  appointment 
of  executors  made  by  the  will,  but  only  adds 
another.  The  first  are  exempted  by  the 
will  from  the  obligation  to  give  security ; 
the  codicil  does  not  exempt  the  last  from 
this  obligation. 

It  is  said  that  the  testator  was  a  plain 
man,  and  wrote  the  codicil.  That  is  true ; 
and  he  wrote  the  will  too ;  and  that  was  be- 
fore him  at  the  moment  when  he  wrote  the 
codicil ;  and  this  Court  is  asked  to  say,  that 
though  he  has  not  used  a  word  that  is  not 
natural  on  our  construction,  yet  he  meant 
something  else ;  and  to  make  out  this  some- 
thing, other  words  are  to  be  added. 

It  is  said  the  word  **further**  is  an  im- 
portant word  in  this  codicil.  Why,  the  will 
had  been  made  by  the  testator;  and  if  he 
was  to  do  any  thing  more  he  must  go  fur- 
ther; and  he  uses  exactly  the  language 
which  would  have  been  proper  if  he  had 
made  this  codicil  the  last  clause  of  his  will, 
where  it  must  be  considered  to  be,  if  it  is 
read  with  the  will.  So,  too,  the  words, 
**with  my  wife  and  son,"  are  relied  on  to 
sustain  the  pretension  of  the  appellee.  The 
testator  had  before  appointed  them,  and  did 
not  intend  to  revoke  their  appointment,  but 
to  appoint  Hunter  to  be  an  executor  with 
them.  The  argument,  is  just  as  strong  to 
prove  that  the  testator  revoked  the  exemp- 
tion as  to  the  wife  and  son,  as  it  is  to  prove 
that  he  exempted  Hunter. 

There  is  no  doubt  that  the  testator  might 
have  exempted  Hunter  from  the  obligation 
to  give  security ;  nobody  questions  that ; 
and  if  he  had  written  the  codicil 
48  *as  the  counsel  for  the  appellee  reads 
it,  it  would  have  had  that  effect.  The 
counsel  assumes  the  testator  intended  to 
exempt  the  appellee,  and  then  reads  to  effect 
it ;  though  the  provision  as  to  the  wife  and 
son  is  founded  on  the  expressed  confidence 
of  the  testator  in  them,  and  though  no  such 
confidence  in  Hunter  is  expressed.  And 
indeed  the  reading  of  the  counsel  would 
effect  the  same  object,  though  the  words 
** further**  and  *'with  my  wife  and  son," 
had  been  omitted. 

It  is  said  that  the  reasoning  of  the  coun- 
sel is  sustained  by  cases  very  analogous  in 
principle  to  this;  and  we  are  referred  to 
Jarm.  on  Wills  161,  165, 168.  These  author- 
ities only  carry  out  the  principle  that  the 
will  is  not  revoked  further  than  is  necessary 
to  give  full  effect  to  the  codicil.  If  the 
question  before  us  was,  whether  the  exemp- 
tion in  favour  of  the  wife  and  son  had  been 
revoked,  these  cases  would  have  been  ap- 
posite to  repel  such  a  conclusion ;  but  an 
examination  of  them  will  shew  that  they 
have  no  bearing  upon  the  question  before 
the  Court. 

But  there  are  other  analogies,  which  I 
submit  are  much  more  apposite  to  this  case. 
On  the  question,  whether  legacies  substi- 
tuted by  codicil  for  legacies  in  a  will,  wer« 
to  be  free  from  legacy  duties,  because  the 
first  were,  it  is  held  that  it  must  clearly 
appear  that  such  was  the  intention  of    the 
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testator.  Jarm.  on  Wills  167.  May  I  not 
saj  that  here  are  cases  apposite  and  a  for- 
tiori? We  have  not  merely  substituted  lega- 
cies, but  a  provision  for  a  third  person ;  not 
a  case  in  which  we  are  to  look  for  the  inten- 
tion of  the  testator,  but  in  which  we  have 
the  statute  which  expressly  declares  that 
the  executor  shall  give  security,  unless  he 
is  expressly  exempted. 

There  is  no  case  in  which  parol  evidence 
has  been  admitted  to  prove  what  the  testa- 
tor intended,  where  there  was  no  ambiguity 
in   what    was   said,    or  as  to  the  person  or 
thing    spoken    of.     Some  dicta   may 

49  have  *gone  further,  but  no  respectable 
authority  does.     The  strongest  case  is 

Hiars  v.  Bedgood,  9  Leigh  361 ;  and  yet 
there  the  evidence  was  excluded.  The  dis- 
senting Judges  rested  on  the  ground  that 
there  was  an  ambiguity,  and  on  that  ground 
were  for  admitting  the  evidence.  In  Pul- 
ler T.  Puller,  3  Rand.  88,  all  the  Judges 
said  that  the  testimony  was  inadmissible 
to  shew  what  the  testator  meant  by  the 
phrase  '*used,"  except  to  shew  what  was 
the  condition  of  the  estate.  These  cases  are 
in  entire  accordance  with  the  third  proposi- 
tion of  Wigram  on  Wills,  p.  14.  In  conclu- 
sion, I  refer  to  this  same  work,  p.  29,  30, 
31,  32,  43,  44,  48,  SO,  51. 

DANlBItf,  J. ,  delivered  the  opinion  of  the 
Court. 

By  the  30th  section  of  the  act  establishing 
the  Circuit  Superior  courts  of  law  and 
chancery,  it  i&  declared  that  appeals  to  the 
said  Courts  shall  be  demandable  as  of  right 
from  sentences  or  orders  of  the  County 
courts,  in  controversies  concerning  the 
probat  of  wills  and  letters  of  administration. 
And  by  the  second  section  of  the  act,  enti- 
tled '*An  act  to  amend  the  act,  entitled  'an 
act  reducing  into  one  the  several  acts  con- 
cerning wills,  the  distribution  of  intestates' 
estates,  and  the  duty  of  executors  and  ad- 
ministrators.'  "  Supp.  Rev.  Code,  p.  216, 
it  is  declared  that  when  any  testator  or  tes- 
tatrix shall  leave  visible  estate  more  than 
sufficient  to  pay  all  his  or  her  debts,  and 
by  will  shall  direct  that  his  or  her  executors 
shall  not  be  obliged  to  give  security,  in 
that  case  no  security  shall  be  required,  un- 
less the  Court  shall  see  cause,  from  their 
own  knowledge  or  the  suggestions  of  cred- 
itors or  legatees,  to  suspect  the  executors  of 
fraud.  The  controversy  in  this  case  is  one 
concerning  '* letters  of  administration ;"  and 
the  terms  in  which  the  right  of  appeal  from 
the  orders  or  sentences  of  the  County  courts 
in  such  controversies  is  given,  are  general. 
No    exception    is    made    of  the  case 

50  *  wherein   the    controversy    turns    on 
the   question,    whether   an     executor 

shall  be  permitted  to  qualify  without  giving 
security ;  and  it  would  seem,  therefore,  in- 
cambent  on  those  who  deny  the  right  of 
appeal  in  such  case,  to  shew,  either  that 
the  law,  as  to  such  case,  is  repealed  by 
some  other,  or  that  the  question  involved 
in  the  controversy  is  of  such  a  nature  as  to 
preclude  the  possibility  of  its  being  prop- 
erly re-examined   by   the   Superior    court. 


There  is  no  suggestion  that  the  law  in  rela- 
tion to  the  right  of  appeal  has  been  ex- 
pressly repealed  in  -the  particular  above 
mentioned,  by  any  other  statute ;  but  it  is 
urged  by  the  counsel  of  the  appellant  in 
argument  here,  that  the  County  court  may 
have  acted  on  its  own  knowledge  or  the 
suggestions  of  creditors;  that  such  grounds 
of  decision  are  from  their  very  nature  in- 
capable of  a  review  by  the  Superior  court ; 
and  that  the  Superior  court  was  bound  to 
presume,  in  the  absence  of  record  evidence 
to  the  contrary,  if  so  to  presume  was  nec- 
essary in  order  to  sustain  the  sentence  of 
the  County  court,  that  the  said  last  men- 
tioned Court  did  act,  either  on  its  own 
knowledge  or  the  suggestion  of  creditors. 

This  O^urt  is,  however,  of  opinion,  that, 
even  supposing  the  decision  of  a  County 
court  in  such  case,  based  on  its  own  knowl- 
edge or  the  suggestions  of  creditors,  were 
incapable  of  review  by  the  Superior  court, 
in  order  to  deprive  said  Court  of  a  right  to 
re-examine  the  question  involved  in  the 
controversy,  it  must  appear  from  the  record 
that  the  County  court  did  proceed  on  such 
grounds.  The  party  complaining  of  a  sen- 
tence of  the  County  court  from  which  the 
law  has  given  an  appeal,  demandable  as  of 
right,  is  not  bound  to  shew  to  the  Superior 
court  that  such  sentence  was  erroneous,  in 
order  to  entitle  him  to  a  review  of  it  by  the 
latter.  It  is  enough  for  him  to  shew  that 
he  is  interested  in  and  a  party  to  the  con- 
troversy, and  that  he  'has  complied  with 
the  conditipn  of  the  statute  providing 
51  *for  a  faitiiful  prosecution  of  his  ap- 
peal. He  cannot  be  deprived  of  the 
right  to  have  his  case  reheard  by  the  Su- 
perior court,  by  the  suggestion  that  the 
sentence  or  order  of  which  he  complains 
may  have  been  based  on  grounds  which,  if 
they  had  been  made  to  appear  on  the  record, 
it  would  be  seen  did  not  admit  of  re-exam- 
ination. 

The  Court  is,  however,  further  of  opin- 
ion, that  there  is  nothing  in  such  grounds 
of  decision  rendering  them  incapable  of 
review  by  the  Superior  court,  when  prop- 
erly brought  before  it;  that  the  Circuit 
court  properly  took  cognizance  of  the  appeal 
in  this  case,  and  was  bound,  upon  a  full 
view  of  all  the  questions  of  law  and  of  fact 
bearing  on  it,  to  decide  whether  the  exec- 
utor should  be  permitted  to  qualify  without 
giving  security. 

It  is  manifest  from  the  record  of  the  pro- 
ceedings of  the  Circuit  court,  that  the  whole 
controversy  in  that  Court  turned  simply  on 
the  question,  whether  the  testator  had  by 
his  will  directed  that  his  executor,  the  ap- 
pellee Hunter,  should  not  be  required  to  give 
security.  A  question  has  been  raised, 
whether  the  parol  testimony  offered  on  the 
trial  of  the  case  in  the  Superior  Court  was 
properly  admitted.  This  Court  does  not 
deem  it  at  all  necessary  to  enquire  udder 
what  circumstances  and  to  what  extent 
such  evidence  may  be  resorted  to  for  the 
purpose  of  explaining  the  intentions  of  a 
testator;  inasmuch  as,  whether  the  will 
and  codicil  be  consulted  alone,   or  read    in 
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connexion  with  the  other  evidence  offered, 
the  meaning'  and  purpose  of  the  testator 
in  this  case  are  equally  manifest.  The 
Court  is  of  opinion  that  the  testator  did 
not  intend  that  the  appellee  should  be  per- 
mitted to  qualify  without  giving  security ; 
and  therefore  that  the  Circuit  court  erred 
in  reversing  the  sentence  of  the  County 
court  refusing  to  permit  him  to  qualify, 
except  on  the    condition    of    giving    bond 

and  security.  The  Court  is  therefore 
52        of  *opinion  to  reverse  the  sentence  of 

the  Circuit  court  with  costs,  and  to 
affirm  that  of  the  county  court. 

BROOKE  and  BALDWIN,  Js.,  said  they 
thought  the  whole  merits  of  the  case  were 
before  the  Circuit  court  de  novo,  and  that 
the  judgment  of  that  Court  was  right. 


Arnnstead  v.  Hundley. 

April  Term,  1850,  Riclimond. 

(Absent  Danikl,*  J.) 

Equity  Practice— Sale  of  Land  by  A^eDt— Salt  to  Set 
Aside— Lacheat— Measure  of  Relief— Case  at  Bar.— A 

and  others  owalnflr  lands  Jointly,  In  the  State  of 
M-i.  employ  an  affent  with  power  to  sell  and  con- 
Tey  them.  A  sells  to  H  a  certain  number  of  acres 
of  these  lands,  equal  to  bts  Interest  therein,  but 
does  not  make  a  conveyance.  H  ffoes  to  M-i,  and 
on  his  return,  informs  A  tbat  the  affent  had  sold 
all  the  lands;  and  thereupon  they  rescind  their 
contract,  and  make  another,  by  which  A  assigns 
to  H  his  interest  in  the  proceeds  of  the  sales,  for 
the  purpose  of  paying  H  what  he  owed  him,  and  for 
the  damages  which  H  claimed  for  his  failure  to 
get  the  land;  and  he  gives  H  an  order  on  the  affent 
for  the  amount.  And  to  enable  H  to  settle  up  the 
business,  A  executes  to  him  a  deed  for  his  interest 
in  the  land.  When  H  ffoes  asrain  to  M-i.  he  learns 
that  the  contract  which  the  affent  had  made  for 
the  sale  of  a  part  of  the  lands  had  failed;  and  he 
conceals  this  fact  from  A,  whilst  he  conceals  from 
the  a<rent,  the  rescission  of  his  first  contract  with 
A,  and  the  making  of  the  second:  and  he  receives 
from  the  affent,  A's  proportion  of  the  proceeds  of 
the  land  sold;  and  he  purchases  all  the  lands 
remaining  unsold,  and  settles  with  the  affent, 
receivlnir  credit  for  the  price  of  the  quantity  of 
land  sold  to  him  by  A  by  their  first  contract;  that 
beinff  considerably  more  than  he  was  to  have 
driven  A  for  it  Some  years  after  this,  A  files  a 
bill  asrainst  H  to  set  aside  the  conveyance  by  the 
aarent  to  H,  as  to  the  quantity  of  land  to  which  A 

was  entitled.  Held:  A  is  entitled  to  have 
53         relief.    But  *as  the  aarent  had  power  to  sell 

and  convey,  and  the  lands  were  sold  at  their 
value;  and  as  the  lands  of  all  the  parties  were 
sold  tog-ether,  and  had  been  conveyed  to  H,  and 
had  been  improved  by  him:  and  as  A  had  been 
flruilty  of  laches  in  failing  to  make  enquiries,  and 
in  the  prompt  assertion  of  his  claim;  and  the  lands 
lay  in  another  state,  the  proper  measure  of  relief 
is  compensation  for  the  injury,  instead  of  a  rescis- 
sion of  the  contract 

*He  had  been  counsel  in  the  Court  below. 
tSee  monographic  note  on  "Laches"  appended  to 
Peers  v.  Bamett,  12  Oratt  410. 


By  an  act  of  the  Congress  of  the  United 
States,  the  heirs  of  Greneral  Joseph  Martin, 
of  Virginia,  were  authorized  to  locate  five 
thousand  acres  of  land  in  the  states  of 
Alabama  or  Mississippi,  of  land  which  had 
been  offered  for  sale  but  had  not  been  sold, 
and  in  tracts  not  less  than  one  hundred  and 
thirty  acres.  These  heirs,  of  whom  there 
were  seventeen,  employed  Col.  William 
Martin,  of  Tennessee,  one  of  their  number, 
as  their  agent  to  locate  the  lands ;  and  they 
also  gave  him  authority  to  sell  them  after 
they  were  located.  The  locations  seem  to 
have  been  made  about  the  year  1826,  in  the 
state    of  Mississippi. 

Among  the  heirs  of  General  Martin  was 
Sarah,  the  wife  of  Samuel  Armstead,  of  the 
county  of  Campbell,  who  died  in  the  life- 
time of  her  husband,  leaving  three  sons, 
her  heirs  at  law.  In  1828  Samuel  Armstead 
had  become  possessed  of  an  interest  in  the 
lands  aforesaid  equal  to  three  hundred 
acres;  and  he  then  sold  this  interest  to 
Thomas  Hundley;  and  having  afterwarda 
acquired  another  interest,  equal  to  four 
hundred  and  fifty  acres,  he,  in  1831,  sold 
this  interest  to  Hundley;  the  price  of  the 
whole  seven  hundred  and  fifty  acres  amount- 
ing to  1412  dollars  62  cents.  At  this  time 
Armstead  had  not  himself  obtained  a  con- 
veyance of  these  interests,  and  he  executed 
to  Hundley  a  bond  to  secure  the  conveyance 
to  him. 

In  1832  Hundley  went  to  the  state  of  Mis- 
sissippi ;  and  on  his  return  to  Virginia  in 
1833,  he  informed  Armstead  that  all  the 
lands  had  been  sold  by  Col.  Jilartin  to  JSlias 
P.  Kent,  so  that  Hundley  .could  not 
54  obtain  *his  seven  hundred  and  fifty 
acres.  He  stated  further,  that  the 
lands  were  then  worth  more  than  he  had 
given  Armstead  for  them,  and  insisted  that 
Armstead  should  make  up  to  him  the  differ- 
ence. Armstead  seems  to  have  acquiesced 
in  this  demand ;  and  on  the  25th  of  Septem- 
ber 1833  they  had  a  settlement,  and  entered 
into  an  agreement  under  seal.  To  this 
agreement  Armstead *s  sons  were  parties. 
It  appears  from  the  statement  of  the  account 
between  Hundley  and  Armstead,  that  Arm- 
stead was  indebted  to  Hundley  on  other 
transactions  to  the  amount  of  .  .  $  693  54 
There  was  to  this  added  supposed 

cost  on  1400  acres  of  land,  .  .  250  00 
Due  me  for  land  traded  some  time 

ago, 2000  00 

2943  54 
By  order  on   William   Martin    for 
proceeds  of  1400  acres  of  land,     .    2800  00 

143  54 
Cash  paid  in    full   in    presence    of 
Dr.   Ro.    Smith, 143  54 


Immediately  following  this  statement  was 
the  agreement,  by  which  the  Armsteads,  in 
consideration  of  the  sum  of  2800  dollars,  as 
above  stated,  relinquished  to  Hundley  the 
proceeds  of  fourteen  hundred  acres,  (that 
being  the  amount  of  the  interest  of  Arm- 
stead and  his  sons  in  said  lands,   including 
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the  seren  hundred  and   fifty  acres    before 
mentioned,)  it  being  part  of  the  five  thou- 
sand acres  aforesaid,   * 'lately  sold  by    Col. 
William  Martin  or  his  agent. ' '    The  agree- 
ment then  proceeds  to  state  from  whom  the 
Armsteads  acquired   the   fourteen   hundred 
acres,  and  that  they  had  given  Hundley  an 
order  on  Col.  William   Martin,    the   agent, 
when  the  proceeds  should  fall  into  his  hands. 
The  agreement  further  provided,    that   the 
lands  had  been   or  should  be  legally 
55      ^relinquished ;  and  that  for  so  much 
of  the  sum  of  2800  dollars   as  Colonel 
Martin  should  pay   or   accept  to  pay  out  of 
the   interests  of  the  Armsteads  in  the  said 
lands,   they   were    to   be   released;  and   so 
mnch  thereof  as  might  not  be  due  to  them 
out  of  the  said  claims,  they  were  to  pay   to 
Hundley,    after    it    was    ascertained     how 
much  Col.  Martin  owed  them.     And  if  there 
should  be  due  to  the  Armsteads    more  than 
2800  dollars,  Hundley  was  to  pay  it  to  them ; 
and  he  was  to   settle  with  Col.   Martin   for 
the  cost  attending  the  location,  sale,  &c., 
of  said  land,  t>efore  he  settled  finally  with 
the  Armsteads;  and  the  title  bond    before 
that  time  executed  to  Hundley   by   Samuel 
Armstead  was  declared  to  be  null  and  void. 
And  it  was  lastly  provided,  that  if  Hundley 
failed  to  collect  the  sum  of  2800  dollars  from 
Col.  Martin,  or  the  person  who   had   lately 
purchased  the  lands,  after  legal  recourse  on 
them,  then  that  the  Armsteads  were  bound 
to  Hundley  to  pay  him  so  much  as  he  failed 
to  collect. 

In  pursuance  of  this  agreement,  the  Arm- 
steads, on  the  same  day,  addressed  a  letter 
to  Col.  V^lliam  Martin,  in  which  they  say: 
*'We  are  informed  that  you  or  your  agent 
has  sold  the  Mississippi  land  belonging  to 
the  estate  of  Gen.  Joseph  Martin,  deceased, 
for  a  little  upwards  of  two  dollars  per  acre, 
at  one  and  two  years.  We  have  purchased 
the  interest  of,"  Ac,  which  **will  probably 
amount  to  fourteen  hundred  acres  or  up- 
wards; and  have  sold  the  same  to  Capt. 
Thomas  Hundley.  You  will  be  pleased  to 
pay  him  the  net  proceeds  of  the  same,  when 
collected,  with  interest  from  the  time  it  be- 
comes due.  We  presume  it  will  amount  to 
2S50  dollars,  after  expenses  are  paid .  Should 
these  interests  amount  to  more,  pay  or  ac- 
cept to  pay  it  to  Captain  Thomas  Hundley. 
Should  it  amount  to  less,  accept  to  pay  for 
what  may  be  due  us,  when  we  exhibit  our 
title  as  conveyed  from  these  legatees  as  be- 
fore stated." 
56  *  Although   it  was   true,  that  when 

Hundley  was  in  Mississippi  in  1832, 
Col.  Martin  was  negotiating  with  Kent  for 
the  sale  of  the  lands  belonging  to  Gren. 
Joseph  Martin,  and  it  is  probable  both  par- 
ties thought  that  the  sale  was  made,  yet  in 
fact  the  negotiation  failed.  As  early  as 
August  1833,  Martin  seems  to  have  consid- 
ered the  contract  ended,  though  it  was  not 
until  July  1834  that  it  was  finally  broken 
off.  In  the  meantime  Hundley  returned  to 
Mississippi  in  the  faU  of  1833.  On  the  21st 
of  November  1833,  he  wrote  to  Armstead  as 
follows : 

*  ^According  to  promise,  I  now  drop  you  a 
few  lines  on  the  subject  of  the  land  that  I 
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purchased  of  you.  I  have  seen  Mr.  Kent 
and  M'Craven ;  I  find  that  M'Craven  has 
become  a  partner  with  Kent  in  the  purchase, 
and  they  jfiave  executed  their  notes  for  the 
money.  The  purchase  appears  to  have  been 
made  the  29th  of  March  last,  at  which  time 
the  payment  will  fall  due  in  two  annual 
payments.  I  have  purchased  Kent's  interest 
giving  him  800  dollars  on  his  interest  in 
the  purchase,  telling  him  that  I  had  an  in- 
terest of  fourteen  hundred  acres,  and  that  I 
should  contend  for  the  land,  and  was  not 
willing  to  receive  the  proceeds  of  sale  as 
made  by  Col.  Martin.  He  says  that  Col.  Mar- 
tin made  the  sale  without  reserve,  and  that 
he  shewed  him  sixteen  powers  of  attorney ; 
but  that  is  neither  here  nor  there  about  the 
matter, as  I  have  purchased  Kent's  interest. " 

**I  hope  you  have  not  written  to  Martin 
that  I  am  to  take  the  proceeds  of  the  sale ; 
and  don't  do  so,  as  I  shall  arrange  every 
thing  with  Col.  Martin  so  soon  as  you  can 
forward  me  the  title  legally  made.  You 
will  only  say  to  Col.  Martin  in  your  letters 
to  him,  that  I  am  entitled  to  fourteen 
hundred  acres  of  the  land,  or  so  many  inter- 
ests, and  I  will  settle  with  him  without  in- 
commoding him  in  respect  to  the  sale  of 
the  land.  I  wish  you  to  write  to  me 
57  immediately  on  the  receipt  of  ^^this. 
I  want  the  titles ;  and  I  want  you  to 
write  a  different  letter  to  the  one  you 
have  given  me  to  Col.  Martin;  that  is, 
don't  shew  in  it  to  him  that  I  am  in  any 
way  bound  to  take  the  proceeds  of  sale. 
You  know  I  told  you  I  would  give  you  SO 
dollars  in  case  I  could  become  interested  in 
the  purchase.  I  shall  do  so ;  therefore  write 
to  Col.  Martin  in  the  manner  that  I  have 
informed  you." 

On  the  9th  of  March  1834,  Hundley  wrote 
to  Col.  William  Martin  from  Clinton  in 
Hind's  county,  Mississippi,  and  stated  to 
him  that  he  had  purchased  of  Samuel 
Armstead  fourteen  hundred  acres  of  the 
land  belonging  to  the  estate  of  Gen.  Joseph 
Martin ;  and  that  since  that  purchase  he 
had  purchased  of  Kent  sixteen  hundred 
acres  of  the  thirty-two  hundred  sold  to  him. 
He  said  further,  that  he  had  written  to 
Col.  Martin  from  L/Ouisville,  Kentucky, 
some  six  weeks  before,  by  a  Mr.  Hancock, 
and  had  sent  by  him  Mr.  Armstead's  letter 
to  Colonel  Martin,  amounting  to  an  order 
on  him  for  the  land ;  and  telling  him  that 
he  (Hundley)  would  settle  with  him  all  ex- 
penses; and  that  having  heard  that  Han- 
cock was  sick  in  Kentucky,  he  feared  that 
Hancock  would  not  see  Col.  Martin  before 
Kent  did.  And  he  said  his  object  in  writing 
was  to  propose  to  set  off  the  amount  due 
from  Kent  for  the  sixteen  hundred  acres, 
by  his  own  interest  in  the  land,  as  far  as  it 
would  go,  say  fourteen  hundred  acres;  and 
also  to  give  to  Col.  Martin  any  security  he 
might  ask  for  the  delivery  and  the  correct- 
ness of  the  titles  from  Armstead  and  the 
legatees  from  whom  he  purchased ;  and  that 
he  would  call  on  Col.  Martin  the  next  fall 
with  the  titles. 

This  letter  Col.  Martin  answered  on  the 
5th  of  April  following;  and  after  acknowl- 
edging the   receipt  of  Hundley's  letter,    he 
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proceeded  to  state  to  him  how  much  of  th'* 
land  had  been  sold  to  meet  the  expenses  of 
locating  and  selling,  what  amount  of 
58  the  proceeds  of  *the  sales  of  other 
lands  was  on  hand  for  distribution 
among  the  parties  interested;  and  that 
there  remained  unsold  about  three  thousand 
acres.  He  also  stated  to  Hundley  the  cir- 
cumstances in  relation  to  the  contract  with 
Kent.  That  he  had  from  the  31st  of  the 
previous  December  considered  the  contract 
at  an  end ;  but  that  Kent  had  been  to  see 
him  a  few  days  before  the  time  he  was  then 
writing,  and  insisted  that  the  agent  of  Col. 
Martin  had  misunderstood  M*  Craven  when 
he  understood  him  to  decline  the  purchase ; 
and  claiming  to  have  the  contract  executed. 
That  Colonel  Martin  had  agreed  to  wait  for 
four  months ;  and  if  in  that  time  he  was 
satisfied  that  his  agent  had  been  mistaken 
he  would  carry  out  the  contract ;  otherwise 
he  should  consider  it,  as  he  then  did,  void. 
In  December  1834,  Brice  A.  Martin  and 
I^ucy^  C.  his  wife,  from  whom  Samuel 
Armstead  had  purchased  some  of  the  inter- 
ests in  these  lands,  executed  a  deed,  whereby 
they  conveyed  to  Thomas  Hundley  the  en- 
tire interest  that  the  said  Brice  A.  Martin 
and  Lucy  C.  his  wife,  were  entitled  to  in 
the  lands  aforesaid;  and  the  children  of 
Samuel  Armstead  executed  at  the  same  time 
to  Hundley  a  similar  deed. 

On  the  27th  of  January  1835,  Hundley 
applied  to  Col.  Martin  for  a  settlement, 
and  then,  as  it  seems,  for  the  first  time, 
presented  to  Colonel  Martin  the  letter  of 
the  25th  of  September  1833,  from  Samuel 
Armstead  and  his  sons,  hereinbefore  given, 
and  the  conveyances  aforesaid ;  and  upon 
the  authority  of  these  papers.  Col.  Martin 
paid  to  him  the  proportion  of  the  proceeds 
of  the  previous  sales  of  the  lands  to  which, 
according  to  them,  he  was  entitled.  He  at 
the  same  time  sold  to  Hundley  all  the  lands 
then  remaining  unsold,  amounting  to  three 
thousand  and  sixty-nine  acres,  at  three  dol- 
lars per  acre,  after  deducting  eight  hundred 
and  twelve  and  a  quarter  acres,  which  was 
the  proportion  of  the  three  thousand 
59  and  sixty-nine  acres  to  which  he  *was 
entitled  under  the  conveyances  to 
him  from  Brice  A.  Martin  and  the  Arm- 
steads.  After  this  sale  Kent  returned  to 
Hundley  the  amount  he  had  received  under 
their  contract. 

In  1838,  Samuel  Armstead  instituted  a 
suit  against  Thomas  Hundley  on  the  chan- 
cery side  of  the  Circuit  court  of  Campbell 
county.  In  his  bill  he  stated  the  title  to 
the  land  in  the  heirs  of  Gen.  Joseph  Martin, 
the  location  thereof  by  Col.  Martin,  and 
his  authority  to  sell ;  the  first  sale  of  three 
hundred  acres  by  Armstead  to  Hundley; 
the  second  sale  of  four  hundred  and  fifty 
acres;  the  visit  of  Hundley  to  Mississippi, 
and  his  return  with  the  information  that 
all  the  land  was  sold,  so  that  he  could  not 
obtain  his  seven  hundred  and  fifty  acres; 
that  he  alleged  the  land  was  worth  much 
more  than  he  had  given  for  it  to  Armstead, 
and  that  he  would  hold  Armstead  account- 
able to  him   for   the  difference.     That   the 


complainant,  supposing  this  information 
to  be  correct,  and  being  unwilling  to  en- 
gage in  a  law  suit  with  Hundley,  was  in- 
duced to  enter  into  another  agreement, 
whereby,  among  other  things,  all  the  former 
contracts  between  them  in  relation  to  the 
sale^  and  purchase  of  these  lands  were 
rescinded,  and  the  complainant  agreed  to 
pay  him  575  dollars,  for  the  supposed  in- 
juries sustained  by  him  in  not  getting  the 
land.  The  bill  sets  out  the  agreement  of 
the  25th  of  September  1833,  and  states  that 
the_  250  dollars  appearing  in  the  statement 
which  preceded  the  agreement,  was  the 
supposed  cost  of  locating,  Ac.  1400  acres  of 
land ;  and  that  the  charge  of  2000  dollars 
appearing  in  that  statement,  included  the 
575  dollars  before  mentioned,  agreed  to  be 
paid  by  Armstead  to  Hundley  upon  the 
^ancelment  of  the  former  contracts. 

The  bill  further  stated,  that  immediately 
after     the     execution    of    this    agreement 
Hundley  went   again    to  Mississippi,  when 
complainant    gave    him   a    letter    to    Col. 
Martin,  explanatory  of  his  object  in 
60        giving  the  *order  upon  him,  and  the 
nature    and   character  of  the  several 
rights    and   transfers  held  by  himself  and 
his    sons ;  which   letter   was  suppressed  by 
Hundley.     That  Hundley,   after  remaining 
some   time   in   Mississippi  upon  this  visit, 
again  returned,  and  informed  the  complain- 
ant that  Col.  Martin    declined   paying   the 
said  order,  or  any    part   thereof,    until  the 
relinquishments  which,    by  the  last  agree- 
ment, Armstead  had   bound   himself  to  ob- 
tain,   were    procured,    and    that    he    then 
became  quite  clamorous  on  the  subject,  and 
urged,    with   much    apparent   earnestness, 
the    propriety    of    immediately    procuring 
them;  giving,    however,    no   other    reason 
for  his  solicitude  on    the  subject,  than  that 
they  were  essential  to  enable  him  to  collect 
the    proceeds   of   the    sales,    and   that  Col. 
Martin    would    not   pay   the  order  without 
them.     That  the   complainant,   having  the 
utmost  confidence  in    Hundley,    and  believ- 
ing that  what  he  stated   was  true,  immedi- 
ately   procured    the    relinquishments  to  be 
made.      And    it    being    suggested    that    it 
would  probably  be  more   convenient  to  all 
concerned  that  Hundley,  who  was  going  to 
Mississippi,  should   have   the  legal  title,  it 
was   agreed    that   conveyances   should    be 
made  directly  to   him ;  and   for  the  purpose 
of  enabling  Hundley  to  collect  the  proceeds 
of  the  land  in  the   hands  of  Col.  Martin  or 
in  the  hands  of  the   purchasers   from    hitn, 
and  for  no  other   whatsoever,    the   convey- 
ances were,  by  the  directions  of  the  com- 
plainant, made  directly  to  Hundley.     These 
conveyances,  duly   authenticated,    were  de- 
livered by  the  complainant  to  Hundley,  and 
with  these   conveyances   in   his  possession 
he  went  to  Mississippi  and  returned  again 
in  1835. 

The  bill  further  stated,  that  upon  Hund- 
ley's return  on  this  occasion,  he  pretended 
that  he  had  been  successful  in  obtaining 
from  Colonel  Martin  the  proceeds  of  said 
land,  in  pursuance  of  the  order  of  the  25th 
of  September  1833 ;  but  insisted   that  com- 
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(dainant  should  pay  interest  upon  the 

61  order  from  its  date  until  the  time  *of 
his  settlement   with   Colonel  Martin, 

which  the  complainant,  in  order  to  avoid  a 
kw  suit,  a^eed  to  do,  and  did  pay  him  the 
sum  of  200  dollars  at  different  times,  on 
account  thereof. 

The  bill  charged,  that  from  the  com- 
mencement to  the  conclusion  of  his 
transactions  aforesaid  with  Hundley,  the 
complainant  was  entirely  ignorant  of  the 
true  character  of  his  rights,  or  the  real 
Gcmdition  of  the  land  aforesaid.  He  knew 
he  was  interested  in  several  shares  therein, 
but  as  to  its  value,  or  whether  it  had  been 
sold,  he  was  wholly  uninformed,  except  as 
he  had  received  information  from  Hundley, 
who  he  supposed  .was  familiar  with  it. 
That  thinking  the  demand  of  interest  as 
aforesaid  unreasonable,  and  believing  from 
some  circumstances  that  had  come  to  his 
knowledge  that  there  was  some  mistake 
about  the  matter,  he  wrote  to  Colonel  Mar- 
tin for  information  on  the  subject,  whose 
letter  in  reply  gave  him  the  first  informa- 
tion that  but  a  small  portion  of  said  land 
had  been  really  sold. 

The  bill  further  charges  that  Hundley 
had  made  an  improper  use  of  the  convey- 
ances made  to  him;  that  when  he  received 
said  conveyances  he  knew  that  the  whole 
of  the  land  had  not  been  sold.  That  by 
suppressing  complainant's  letter  to  Col. 
Uartin  he  had  deceived  him;  and  had  thus 
obtained  from  him,  not  only  the  proportion 
of  money  in  Martin's  hands  due  to  com- 
plainant, but  also  857  acres  of  land,  as 
Armstead's  proportion  of  the  land  which 
remained  unsold. 

The  prayer  of  the  bill  was,  that  Hundley 
might  be  compelled  to  reconvey  to  the  com- 
pkiinant  the  857  acres  of  land,  and  deliver 
him  possession  thereof,  or  that  the  value 
thereof  might  be  ascertained  and  the  same 
decreed  to  him ;  and  for  general  relief. 

Hundley    answered  the  bill.     The  points 

on  which  the  parties  were  at    issue   were, 

that  Hundley  insisted  that  by   the  contract 

of  September  18S3,    it  was  the  inten- 

62  tion  *of  the  parties  that  there  should 
be   an    absolute   sale   of  the  whole  of 

Armstead's  interest  in  the  land;  and  that 
the  form  of  the  contract  was  adopted  be- 
cause, as  Hundley  had  actually  purchased 
of  Kent  sixteen  hundred  acres  of  land,  and 
had  given  for  the  purchase  money  (except 
800  dollars,)  his  bonds,  at  one  and  two 
years,  the  order  of  Armstead  on  Colonel 
Martin  would  enable  Hundley  to  pay  pro 
tanto  the  purchase  money ;  and  that  being 
paid,  he  would  receive  a  deed  from  Kent, 
his  grantor,  Kent  receiving  a  deed  from 
Col.  Martin.  That  the  precise  interest  of 
Armstead  could  not  then  be  ascertained, 
because  the  cost  of  location,  &c.,  was  un- 
certain, and  the  intentions  of  the  several 
legatees  were  unknown ;  and  therefore  the 
agreement  was,  that  a  deficiency  under 
2800  dollars,  or  an  excess  over  that  sum, 
should  be  the  subject  of  an  after  settlement. 
Hnndley  further  stated,  that  on  his  re- 
turn to  Virginia  in  the  fail  of  1834,  he  called 


on  Armstead,  and  shewed  him  Col.  Martin's 
letter  of  the  5th  of  April  1834,  and  informed 
him,  that  before  leaving  Mississippi  he  had 
seen  M'Craven,  who  would  not  take  the 
land;  and  that  the  probability  was,  that 
Kent's  contract,  spoken  of  in  Col.  Martin 's> 
letter,  would  not  be  confirmed ;  and  that  in 
that  event  he,  Hundley,  would,  on  his  next 
visit  to  Mississippi,  buy  all  the  remaining 
lands  from  Col.  Martin.  And  that  he  then 
disclosed  to  Armstead  the  real  condition  of 
said  land,  so  far  as  he  knew  it  himself. 

He  further  stated,  that  it  then  being 
pretty  well  ascertained  that  Kent  and 
M'Craven  would  not  take  the  lands,  so  that 
Kent  could  not  convey  to  him  the  sixteen 
hundred  acres  for  which  he  had  contracted, 
he  requested  Armstead  to  carry  out  the  true 
meaning  and  intent  of  the  contract  of  the 
25th  of  September  1833,  by  causing  deeds 
in  fee  simple  to  be  made  to  him  for  the 
fourteen    hundred  acres  of  land;    to 

63  which   Armstead  ^readily  consented, 
and  procured  the   conveyances    to  '  be 

made. 

He  further  stated,  that  he  settled  with 
Col.  Martin,  and  received  the  money  and 
land  to  which  he  was  entitled  under  his 
contract  with  Armstead.  That  he  then 
made  a  statement  of  his  transactions  with 
complainant,  charging  him  according  to 
the  principles  of  the  statement  of  the  25th 
of  September  1833,  on  which  account  there 
was  a  balance  in  his  favour  of  about  275 
dollars,  of  which  complainant  had  paid  at 
different  times  about  200  dollars. 

He  denied  that  it  was  his  purpose  to  sur- 
render his  rights  under  the  contracts  made 
in  1828  and  1831,  for  the  seven  hundred  and 
fifty  acres  of  land  as  such ;  but  said  that 
these  contracts  became  part  of  the  large 
contract  for  fourteen  hundred  acres  of  the 
25th  of  September  1833;  but  were  in  no 
otherwise  rescinded  or  intended  to  be 
rescinded.  He  denied  that  the  deeds  were 
made  for  the  sole  purpose  of  enabling  him 
to  collect  more  readily  the  proceeds  of  the 
land  from  Col.  Martin  or  the  purchasers,  or 
for  any  other  such  purpose,  but  that  they 
were  made  for  the  sole  purpose  of  giving 
to  him  a  fee  simple  absolute  title  to  the 
land.  And  he  said  that  the  imputation  that 
he  had  suppressed  any  letter  delivered  to 
him  by  the  complainant  for  Col.  Martin, 
was  a  wilful  and  malicious  slander. 

Evidence  was  introduced  by  the  defend- 
ant to  prove  repeated  declarations  of  Arm- 
stead that  he  had  sold  his  Mississippi  lands 
to  Hundley.  Armstead  also  introduced  a 
witness,  who  stated  that  he  was  present 
when  the  contract  of  the  25th  of  September 
1833  was  made ;  that  a  compromise  of  the 
previous  contracts  between  Armstead  and 
Hundley  was  made,  by  which  Armstead 
bought  back  all  the  titles  he  had  before 
sold  to  Hundley,  for  which  he  gave  him 
upwards  of  500  dollars  profit;  and  that 
Hundley  agreed  to  take  an  order  on  Col. 
Martin  for  the  amount,  or  so  much  as  would 
pay  the  claim  Hundley  had  against  Arm- 
stead. 

64  *The  witness  further  stated  that  he 


35 


7  GRATT. 


Virginia  Reports,  A.nnotated. 


66.  66,  67 


understood  from  the  parties,  that  the 
deeds  were  to  be  made  to  Hundley  to  enable 
him  to  collect  the  purchase  money  from 
Col.  Martin. 

There  was  no  proof  that  Hundley  had  in- 
formed Armstead  in  the  fall  of  1834,  that 
the  sale  to  Kent  would  probably  be  re- 
scinded; nor  was  there  any  evidence  that 
Armstead  had  any  information  as  to  the 
condition  of  the  lands,  or  the  settlement 
with  or  sale  to  Hundley  by  Martin,  until 
he  received  it  from  Col.  Martin,  by  a  letter 
bearing*  date  the  15th  of  March  1837,  in 
reply  to  one  from  Armstead  written  in  the 
preceding^  January;  and  from  that  letter 
the  probable  inference  is,  that  it  gave  to 
Armstead  the  first  information  he  received 
on  the  subject. 

In  April  1842  the  cause  came  on  to  be 
finally  heard,  when  the  Court  below  dis- 
missed the  bill,  with  costs.  Whereupon 
Armstead  applied  to  this  Court  for  an  ap- 
peal, which  was  allowed. 

Garland,  for  the  appellant. 
Cooke,  for  the  appellee. 

ALrLEN,  J. ,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  the  contract 
between  the  parties  dated  the  25th  of  Sep- 
tember 1833,  and  made  an  exhibit  in  the 
cause,  was  entered  into  under  a  mutual 
mistake,  produced  by  the  belief  of  the  ap- 
pellee that  Col.  William  Martin,  the  agent 
of  the  legatees  of  Gen.  Joseph  Martin,  had 
sold  the  lands  in  Mississippi  to  a  certain 
EHas  D.  Kent,  and  therefore  that  it  was 
not  in  the  power  of  the  appellant  to  comply 
with  the  agfreements  previously  made  with 
the  appellee  to  convey  to  him  the  750  acres 
which  had  theretofore  been  sold  to  him. 

That  under  the  influence  of  said  mistake, 
produced  by  the  representations  of  the 
65  appellee,  who  then  believed  *the  same 
to  be  true,  the  appellant  was  induced 
to  enter  into  the  arrangement  of  the  25th 
September  1833,  whereby  compensation  was 
to  be  allowed  for  the  supposed  loss  of  the 
land  previously  sold ;  and  the  appellee  was 
invested  with  the  power  to  settle  with  and 
receive  from  said  Col.  William  Martin  the 
proceeds  arising  from  the  sale  of  so  much 
of  said  land  as  the  appellant  was  entitled  to. 

That  in  entering  into  said  arrangement, 
it  appears  from  the  terms  of  the  agreement 
and  of  the  order  in  favour  of  the  appellee 
upon  the  said  Col.  William  Martin,  the 
parties  did  not  contemplate  a  sale  of  the 
land.  They  both  then  supposed  the  land 
had  been  disposed  of ;  and  there  would  have 
been  no  motive  on  the  part  of  the  appellant 
to  enter  into  the  arrangement  whereby 
compensation  was  made  for  the  loss  of  the 
land,  if  at  the  time  he  had  been  apprised  of 
the  fact  that  there  remained  unsold  a  suffi- 
cient quantity  of  the  land  to  which  he  was 
entitled  to  satisfy  his  original   contract  of 

sale. 

The  deeds  subsequently  executed  by  the 
appellant  and  others  at  his  instance,  vesting 
the  legal  title  to  the  land  in  the  appellee, 
were  made  by  the  appellant  and  others  at 


his  instance,  to  enable  the  appellee  more 
easily  to  settle  with  and  receive  the  pro- 
ceeds of  the  sale  from  the  agent,  and  on 
the  part  of  the  appellant  to  carry  out  and 
fulfil  the  arrangement  of  the  25th  Septem- 
ber 1833. 

The  appellee,  when  he  received  informa- 
tion that  the  contract  alleged  to  have  been 
entered  into  between  Elias  D.  Kent  and 
the  agent,  for  the  purchase  of  all  the  lands, 
had  not  been  consummated,  and  that  there 
remained  a  sufficient  quantity  of  land  un- 
sold to  which  the  appellant  was  entitled  to 
satisfy  his  original  purchase,  was  bound 
in  good  faith  to  communicate  the  fact  to 
the  appellant ;  but  the  suppression  of  that 
fact,  and  his  treating  the  contract  of 
66  the  25th  September  ^833  as  an  abso- 
lute sale  by  the  Armsteads  to  the  ap- 
pellee of  their  whole  interest  in  the  lands, 
was  a  fraud  against  which  the  appellant  is 
entitled  to  be  relieved. 

The  Court  is  further  of  opinion,  that  aa 
the  power  of  the  agent  at  the  time  of  the 
sale  of  the  lands  to  the  appellee  was  unre- 
voked, and  his  sale  therefore  valid ;  and  as 
it  furthermore  appears  that  the  lands  were 
sold  at  their  fair  value  and  were  purchased 
in  connection  with  other  lands  of  legatees, 
no  partition  having  been  made,  and,  as  it 
is  alleged,  have  been  improved  by  the  ap- 
pellee; and  the  contract  having  moreover 
been  fully  executed  by  absolute  conveyances 
to  the  appellee ;  and  the  appellant  himself 
having  been  guilty  of  laches  in  failing  to 
make  proper  enquiries,  and  in  the  prompt 
assertion  of  his  claim ;  and  the  lands  being 
situated  in  another  State,  the  proper  meas- 
ure of  relief  under  the  circumstances  of 
this  case,  will  be  compensation  for  the  in- 
jury instead  of  a  rescission  of  the  contract. 

In  ascertaining  the  amount  of  such  com- 
pensation, the  appellant  should  be  debited 
with  the  original  price  of  the  750  acres  of 
land,  1412  dollars  62  ceiits,  (with  interest 
thereon  from  the  times  of  his  sales  to  the 
appellee  up  to  the  date  of  the  settlement 
made  by  the  appellee  with  the  agent,)  and 
also  with  693  dollars  54  cents,  the  amount 
of  the  debts  in  the  account,  with  interest 
on  the  principal  to  the  same  period. 

And  the  appellee  should  be  debited  with 
the  sum  received  of  the  agent.  Col.  William 
Martin,  on  account  of  the  lands  previously 
sold;  also  with  the  price  agreed  upon  be- 
tween him  and  said  agent  for  the  propor- 
tion of  the  appellant  in  his  own  right,  and 
in  right  of  other  legatees  to  which  he  was 
entitled,  in  the  lands  not  previously  sold 
by  the  agent,  and  then  purchased  of  the 
agent  by  the  appellee;  also  with  143  dollars 
54  cents  cash,  paid  on  the  25th  September 
1833,  the  balance  then  ascertained,  with 
interest  to  the  date  of  the  settlement  with 
the  agent,  and  also  with  the  sum  of 
67  200  ^dollars,  alleged  in  the  bill  and 
admitted  in  the  answer  to  have  been 
paid  to  the  appellee  by  the  appellant,  for 
interest  on  the  amount  of  the  order  upon 
the  agent,  from  the  date  thereof  to  the  time 
of  settlement  with  the  agent,  and  deducting 
the  amount  so  debited  to  the  appellant  from 
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the  amottnt  so  debited  to  the  appellee,  the 
balance  ao  ascertained  to  be  due  from  the 
appellee  will  be  the  sum  for  which,  with 
interest,  the  appellant  should  have  a  decree. 
And  leave  ahould  be  reserved  to  the  appel- 
lant to  apply  to  the  Court  for  a  rescission 
of  the  contract,  and  a  decree  for  the  recon- 
veyance of  the  land  conveyed  to  the  appel- 
lee, over  and  above  the  750  acres,  in  the 
event  of  the  personal  decree  for  the  bal- 
ance, ascertained  as  aforesaid,  proving  un- 
availing'. 

The  Court  is  therefore  of  opinion  that 
the  decree  dismissing  the  bill  is  erroneous ; 
and  the  same  is  reversed  with  costs ;  and 
the  cause  is  remanded,  to  be  proceeded  in 
according  to  the  principles  of  this  opinion, 
in  order  to  a  final  decree. 


68     *M'Laughlin  v.  The  Bank  of  Potomac 

&  ais. 

April  Term,  1860,  Richmond. 

ttiCiwiiMlwi  of  C4Mifity  of  Alexandria  to  Virvlata*— 
Appeal  Pmodhtg  In  Supreme  Court  of  the  United  Statee 
drcolt  Court  of  District  of  Alexandria- Effect— 
at  Bar.— A  cause,  on  appeal  from  the  deci- 
sion of  the  Circuit  court  of  the  district  of  Alex- 
andria, pending  in  the  Supreme  court  of  the 
United  States  at  the  time  of  the  retrocession 
of  the  county  of  Alexandria  to  the  State  of  Vir- 
Kinia.  was  properly  heard  and  decided  by  that 
Goort  after  the  retrocession;  and  its  decision 
was  properly  sent  down  to  the  Circuit  Superior 
court  of  law  and  chancery  for  the  county  of  Alex- 
andria established  by  the  Legislature  of  Virfflnia: 
and  is  to  be  enforced  by  that  Court. 

At  the  June  term  1845,  of  the  Circuit  court 
of  the  United  States  for  the  District  of 
Columbia,  holden  in  and  for  the  county  of 
Alexandria,  a  decree  was  rendered  in  a 
canse  therein  depending,  in  which  the  Bank 
of  Potomac  and  others  were  plaintiffs,  and 
Bridget  M'Lfaughlin  and  others  were  de- 
fendants, by  which  certain  real  estate  in 
the  possession  of  Bridget  M'Lfaughlin  was 
subjected  to  satisfy  the  claims  of  the  plain- 
tiffs against  Edward  M'l/aughlin ;  and 
commissioners  were  appointed  to  make 
sale  thereof.  From  this  decree,  Bridget 
H'Laughlin  took  an  appeal  to  the  Supreme 
court  of  the  United  States.  Whilst  the  ap- 
peal was  pending  in  the  Supreme  court, 
the  county  of  Alexandria  was  retroceded 
by  the  government  of  the  United  States,  to 
the  State  of  Virginia,  and  the  retrocession 
was  accepted  by  the  Legislature  of  Vir- 
trinia.  The  acts  of  the  General  Assembly 
of  Virginia  and  of  Congress  by  which  this 
was  accomplished,  are  referred  to  in  the 
opinion  of  the  Court. 

In  December  1848,  the  decree  of  the  Cir- 
cuit court  of  Alexandria  was  affirmed  by 
the  Supreme  court;  and  the  decree  was  re- 
manded in  the  usual  form  to  the  Judge  of 
the  Circuit  Superior  court  of  law  and 
69       chancery  for  *the   county   of  Alexan- 

*The  principal  case  is  cited  in  Bull  t.  Read.  12 
OrattM. 


dria  in  the  Commonwealth  of  Vir- 
ginia. At  the  November  term  of  the  Circuit 
court,  the  mandate  of  the  Supreme  court 
was  produced  in  Court  by  the  plaintiffs, 
who  moved  the  Court  to  receive  and  file 
the  same,  which  motion  was  resisted  by 
the  defendants ;  but  the  Court  sustained  the 
motion,  and  ordered  that  the  said  mandate 
should  be  filed  among  the  records  of  the 
Court,  and  obeyed.  From  this  order, 
Bridget  M'Laughlin  applied  to  this  Court 
for  a  supersedeas,  which  was  awarded. 

The  cause  was  argued  in  this  Court  by 
John  Y.  Mason  and  Heath,  for  the  appel- 
lant, and  by  Davis  of  Baltimore,  and  Mac- 
farland,  for  the  appellees. 

BALDWIN,  J.,  delivered  the  opinion  of 
the  Court. 

The  constitution  of  the  United  States 
gfivea  to  Congress  exclusive  legislation  over 
such  district,  not  exceeding  ten  miles 
square,  as  may,  by  cession  of  particular 
States,  and  the  acceptance  of  Congress,  be- 
come the  seat  of  government  of  the  United 
States.  This  provision  recognises  the  au- 
thority of  States  to  make  the  cession,  and 
of  Congress  to  receive  it ;  and  carries  with 
it  the  incidental  powers  of  reciprocal  legis- 
lation, adapted  to  the  accomplishment  of 
the  purpose.  And  it  thus  became  the  duty 
of  ceding  States  on  the  one  hand,  and  of 
Congfress  on  the  other,  so  to  provide,  in  the 
transfer  of  sovereignty  and  jurisdiction, 
that  the  rights  of  individuals  and  the  inci- 
dental remedies,  existing  at  the  time, 
should  receive  no  detriment. 

Accordingly,  we  find  that  by  the  act  of 
cession  of  the  Virginia  Legislature  of  De- 
cember 1789,  it  was  provided,  that  the  juris- 
diction of  the  laws  of  the  State,  over  the 
persons  and  property  of  individuals  residing 
within  the  limits  of  the  cession,  should  not 
cease  or  determine,  until  Congress,  having 
accepted  the  cession,  should,  by  law,  pro- 
vide for  the  government  thereof, 
70  *under  their  jurisdiction.  The  act  of 
cession  of  the  Maryland  Legislature 
contains  the  like  provision  in  identical 
words.  And  the  acts  of  acceptance  of  Con- 
gress, of  July  1790,  and  Match  1791,  em- 
brace a  provision,  that  the  operation  of  the 
laws  of  the  ceding  States,  within  such  dis- 
trict, should  not  be  affected  by  the  accept- 
ance until  the  time  iixed  for  the  removal  of 
the  seat  of  government.  And  the  act  of 
Congress  of  February  1801,  for  the  govern- 
ment of  the  district,  makes  provision  for 
obtaining  executions  on  judgments  and  de- 
crees which  had  been,  or  should  be,  obtained 
in  the  Courts  of  Maryland  or  Virginia,  by 
filing  exemplifications  of  the  proceedings 
in  the  Court  of  the  district. 

In  the  case  of  Van  Ness,  &c.  v.  The  Bank 
of  the  United  States,  13  Peters'  R.  17,  a 
question  arose  as  to  the  validity  of  a  title 
to  certain  lots  in  the  City  of  Washington, 
derived  from  a  decree  of  the  Chancery  court 
of  Maryland,  rendered  in  October  1801,  after 
Congress  had  assumed  jurisdiction  over 
the  territory,  though  in  a  cause  pending 
before.     And  it  was  held  by  the  Supreme 
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court  of  the  United  States,  that  it  was  not 
the  intention  of  the  parties  to  the  cession, 
that  suits  pending  at  the  time,  should  abate ; 
and  that  without  stopping*  to  enquire  what, 
upon  general  principles  of  law,  would  be 
the  effect  of  a  cession  upon  suits  then  pend- 
ing in  the  ceding  sovereignty,  it  was  evi- 
dent that  the  State  and  the  United  States 
both  intended  that  the  suits  then  pending 
in  the  Maryland  tribunals,  should  be  pro- 
ceeded in,  until  the  rights  of  the  parties 
should  be  finally  decided,  and  that  the 
judgments  and  decrees  there  made,  should 
be  as  valid  and  conclusive  as  if  the  sover- 
eignty had  not  been  transferred. 

It  is  admitted  on  all  hands,  that  Congress 
had  the  constitutional  power  of  retroceding, 
and  Virginia  of  accepting  the  retrocession 
of  territory,  ceded  by  the  latter  to  the 
former  as  above  mentioned;  and  it 
71  follows  that  *these  parties  had  the 
like  incidental  powers  of  legislation, 
to  give  effect  to  the  retrocession,  as  they 
possessed  in  regard  to  the  original  cession, 
and  incurred  the  like  obligations  of  duty 
in  regard  to  the  rights  and  remedies  of  in- 
dividuals existing  at  the  time  of  the  retro- 
cession. 

The  retrocession  was  accomplished  by  a 
series  of  legislative  acts,  beginning  with 
the  act  of  the  Virginia  Legislature  of  Feb- 
ruary 1846,  which  provided  that,  so  soon  as 
the  Congress  of  the  United  States  should 
recede  to  the  Commonwealth  of  Virginia, 
the  county  of  Alexandria,  and  relinquish 
their  exclusive  jurisdiction,  as  well  of  ter- 
ritory as  of  persons  residing,  or  to  reside 
therein,  the  same  should  be  re-annexed  to 
this  Commonwealth,  and .  constitute  a  por- 
tion thereof;  and  which  declared  that  the 
jurisdiction  and  laws  of  the  United  States, 
as  well  as  the  rights  and  privileges  of  the 
citizens  of  said  county,  and  bodies  politic 
and  corporate  thereof,  should  continue  in 
force  and  be  exercised,  in  like  manner,  and 
to  the  same  extent,  as  they  then  existed, 
until  the  General  Assembly  of  Virginia 
should,  by  law,  provide  for  the  government 
of  said  county,  under  the  constitution  and 
laws  of  this  Commonwealth. 

The  next  step  was  taken  by  the  Congress 
of  the  United  States,  by  the  act  of  July 
1846;  by  which,  when  the  assent  of  the 
people  of  the  county  and  town  of  Alexandria 
should  be  ascertained  as  therein  prescribed, 
all  that  portion  of  the  District  of  Columbia 
ceded  to  the  United  States  by  the  State  of 
Virginia,  and  all  the  rights  and  jurisdic- 
tion therewith  ceded  over  the  same,  were 
retroceded  and  forever  relinquished  to  the 
State  of  Virginia,  in  full  and  absolute  ju- 
risdiction, as  well  of  soil  as  of  persons 
residing  or  to  reside  therein.  But  that  the 
jurisdiction  and  laws  then  existing  in  the 
said  territory,  over  the  persons  and  prop- 
erty of  individuals  therein  residing,  should 
not  cease  or  determine,  until  the  State  of 
Virginia  should  thereafter  provide  by  law 
for  the  extension  of  her  jurisdiction  and 
judicial  system  over  the  territory  so  retro- 
ceded. 
72  *This   was   followed    by   the  act  of 


the  General  Assembly  of  Virginia  of 
March  1847,  by  which  the  laws  and  juris- 
diction of  this  Commonwealth  were  ex- 
tended over  the  retroceded  territory,  with 
certain  exceptions  for  the  preservation  and 
protection  of  the  rights  and  remedies  of 
individuals.  It  was  never  contemplated  by 
the  high  contracting  parties  to  continue  in 
existence  for  these  purposes  the  Circuit  and 
inferior  courts  of  the  District  for  Alexan- 
dria county;  and  therefore  provision  was 
made  for  the  transfer  to  the  appropriate 
Courts  established  by  the  act,  of  all  original 
and  record  muniments  of  title,  and  of  all 
judgments,  decrees  and  orders  in  actions 
and  suits  which  had  been  determined,  and 
of  all  actions  and  suits  depending.  In  re- 
gard to  actions  and  suits  on  the  docket  of 
the  Circuit  court  of  the  District  for  Alexan- 
dria county,  which  had  been  carried  by  ap- 
peal into  the  Supreme  court  of  the  United 
States,  (which  Congress  had  constituted 
the  appellate  Court  of  the  District,)  these 
were  not  in  a  condition  to  be  transferred  to 
the  Superior  court  of  law  and  chancery 
established  by  the  act,  without  a  transfer 
also  of  the  pending  appeals  therein  to  an 
appellate  forum  in  Virginia.  The  latter 
would  have  been  inconvenient  and  inexpe- 
dient, for  obvious  reasons ;  and  there  was 
no  necessity  for  the  measure,  inasmuch  as 
the  tribunal  in  which  the  appeals  were 
pending  continued  in  existence,  with  com- 
plete jurisdiction  over  them ;  unless,  indeed, 
it  should  be  deprived  thereof  by  legislation 
or  the  want  of  legislation  on  the  subject. 
The  act,  therefore,  recognized  the  con- 
tinued jurisdiction  of  the  Supreme  court  in 
regard  to  the  pending  appeals;  and  inas- 
much as  its  adjudications  could  not  be 
transmitted  to  the  Circuit  court  of  the  Dis- 
trict for  the  county  of  Alexandria,  by  rea- 
son of  the  abrogation  of  the  latter  Court, 
provision  was  made  for  the  transmission 
of  them  to,  and  the  carrying  of  them  into 
effect  by,  the  Circuit  Superior  court  of  Vir- 
ginia established  by  the  act.  The 
73  prescribed  form  of  *such  transmis- 
sion, by  mandate  from  the  Supreme 
court,  was  a  mere  matter  of  form,  inas- 
much as  the  subsequent  proceedings  were 
to  be  had  in,  and  by  force  of  the  jurisdic- 
tion of,  the  new  tribunal,  and  subject  to 
the  jurisdiction  of  the  Supreme  court  of 
appeals  of  Virginia. 

In  conformity  with  this  last  act  of  the 
Legislature  of  Virginia,  the  supplemental 
act  of  Congress  of  July  1848,  was  passed, 
by  which  provision  was  made  for  the  con- 
tinued jurisdiction  of  the  Supreme  court  of 
the  United  States,  in  causes  pending  therein 
from  the  Circuit  court  of  the  District  for 
the  county  of  Alexandria,  at  the  time  when 
the  jurisdiction  and  laWs  of  Virginia  had 
been  extended  over  the  same ;  and  for  the 
transmission  of  its  adjudications,  in  such 
appellate  causes,  to  the  proper  tribunal  in 
Virginia  invested  by  her  laws  with  juris- 
diction to  carry  the  same  into  effect. 

We  need  not  enter  into  any  criticisms 
upon  the  phraseology  of  these  several  acts 
of  Congress  and  of  the  General  Assembly. 
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Thej  must  be  treated,  one  and  all,  a«  parts 
of  one  entire  leg^islative  compact  t>etween 
tbe  hi^h  contracting*  parties,  upon  the  sub- 
ject with  which  they  dealt,  and  over  which 
they  had  unquestioned  constitutional  power. 
That  subject  was,  the  retrocession  of  sov- 
ereignty and  jurisdiction,  and  the  provi- 
sions by  which  it  was  to  be  accomplished 
were  matters  of  sound  discretion  and  en- 
lightened expediency.  The  very  sover- 
eignty and  jurisdiction  of  which  they 
•  treated,  enable  the  parties  to  reserve, 
temporarily,  a  portion  thereof,  for  the  more 
perfect  and  beneficial  transfer  of  the  whole. 
It  was  essential  to  provide  for  the  disposal 
of  the  existing  litigation  in  the  Courts  of 
the  retroceded  territory,  and  that  could  be 
done,  in  relation  to  actions  and  suits  pend- 
ing in  the  appellate  Court,  only  by  allow- 
ing them  to  be  adjudicated  in  that  forum, 
or  by  transferring  them  for  adjudication  to 
some  other  tribunal.  The  wild  and  mis- 
chievous  result,    if    that  could  have 

74  followed  from  naked  ^retrocession,  of 
suffering  the  pending  appeals  to  fall 

from  the  jurisdiction  of  the  Supreme  court, 
without  care  as  to  their  future  fate,  or 
that  of  the  judgments  and  decrees  from 
which  they  sprang",  was  surely,  at  no  period 
of  the  legislative  treaty,  for  a  moment  con- 
template. The  wise  and  beneficent  expe- 
dient has  been  adopted  of  retaining  the 
jurisdiction  of  the  Supreme  court  over  such 
appeals ;  and  we  have  no  difficulty  upon  the 
question,  whether  this  was  done  in  due  time 
and  by  competent  authority. 

As  to  the  time.  The  compact  was  not  to 
be  evidenced  by  a  deed  to  be  signed  and 
sealed  by  the  high  contracting  parties  or 
their  agents ;  but  by  reciprocal  acts  of  leg- 
islation, to  be  passed  from  time  to  time  as 
the  occasion  should  require,  and  resulting 
in  their  mutual  consent  to  the  several  pro- 
visions, as  expressed  by  both  of  the  parties, 
or  by  either  with  the  acquiescence  of  the 
other.  The  proper  time  for  Virginia  to  in- 
troduce her  stipulation  for  adjudication  by 
the  Supreme  court,  of  the  appeals  depend- 
ing at  the  time  of  the  retrocession,  was 
when  she  was  accomplishing  that  retroces- 
sion, in  conformity  with  the  previous  act 
of  Congress,  by  extending  her  laws  and 
jurisdiction  over  the  retroceded  territory. 
It  was  a  modification  of  that  extension  of 
her  jurisdiction,  in  order  to  render  it  more 
perfect  and  beneficial ;  to  which  the  Gen- 
eral Government  could  have  had  no  possi- 
ble objection,  and  which  might  have  been 
r^^rded  as  tacitly  assented  to  by  Congress, 
in  the  absence  of  any  further  legislation  by 
that  party;  but  which  was  expressly  con- 
curred in  and  provided  for  by  the  subse- 
quent act  of  Congress.  And  even  if  any 
blunder  had  occurred,  of  omission  or  com- 
mission, in  the  progress  of  the  legislative 
treaty;  what  well  founded  objection  could 
there  have  been  to  a  return  to  the  subject 
by  the  parties  to  the  compact,  at  any  time 
when  the  occasion  should  require  it,  for  the 
purpose  of    supplying   the  defect    or 

75  correcting    the   mistake?    *The  high 
contracting  parties  had  full  constitu- 


tional power  over  the  subject,  without  lim- 
itation as  to  time;  and  that  power  could 
not  be  exhausted,  until  the  retrocession, 
with  its  incidents,  was  rendered  complete 
and  perfect. 

As  to  the  competency  of  the  authority. 
There  could  hardly  be  a  cavil  as  to  the 
competency  of  Congress  to  permit,  or  even 
prescribe,  especially  with  the  consent  and 
for  the  benefit  of  Virginia,  the  exercise  by 
the  appellate  Court  of  the  district  of  that 
jurisdiction  over  causes  pending  therein, 
which  that  tribunal  had  lawfully  acquired. 
And  as  to  Virg-inia:  when  the  judicial  de- 
partment of  her  government  is  called  upon 
to  pronounce  that  the  legislative  department 
has  transcended  its  constitutional  powers, 
the  usurpation  must  be  made  manifest;  and 
not  the  less  so,  when  the  question  occurs 
in  relation  to  a  compact  with  another  sov- 
ereignty, made  under  the  authority  of  the 
federal  constitution,  and  the  effect  of  the 
adjudication  is  to  be,  if  not  an  entire 
abrogation  of  the  compact,  a  breach  of 
good  faith  on  the  part  of  the  State  in  re- 
gard to  the  other  contracting  party. 

It  is  true  that  our  State  constitution  de- 
clares the  judicial  power  of  Virginia  shall 
be  vested  in  certain  tribunals  of  her  own, 
whose  jurisdiction  is  to  be  regulated  by 
law.  And  if  we  could  suppose  that  the 
Legislature  of  Virginia  would  ever  under- 
take to  submit  the  administration  of  her 
laws,  between  her  own  citizens  and  on  her 
own  soil,  to  the  authority  and  control  of 
foreign  tribunals,  we  would  imagine  an 
invasion,  not  only  of  the  constitutional 
province  of  her  judiciary,  but  an  act  of 
treason  against  the  sovereignty  of  her 
people.  But  in  this  case  there  has  t>een 
no  delegation  of  jurisdiction  to  the  judicial 
department  of  another  government.  No 
Court  of  Virginia  has  ever  had  jurisdiction 
of  the  appeals  depending  in  the  Supreme 
court  of  the  United  States,  at  the  time 
of  the  retrocession  of  the  territory 
76  *formerly  ceded  to  the  General  Gov- 
ernment. The  jurisdiction  over  those 
appeals  was  reserved  in  the  compact  of 
retrocession  to  the  tribunal  which  had  in- 
termediately acquired  the  same ;  and  now 
to  expung'e  those  remedies  would  be  an  act 
of  judicial  violence  scarcely  less  flagrant 
than  the  extirpation  of  the  rights  which 
they  involve. 

The  Court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decretal  order  of  the 
Circuit  Superior  court ;  and  it  is  ordered 
and  decreed  that  the  same  be  affirmed,  with 
costs  to  the  appellee. 


Reid'8  AdmV  v.  Stridor's  AdmV. 

April  Term,  1850,  Richmond. 

I.  Court  of  Appeals— Writ  of  Brror  Coram  Vobls.*— A 

writ  of  error  coram  voMt  does  not  lie  In  tlie  Supreme 
court  of  appeals. 

*Court  of  Appeals— Decree— Finality  of.— It  is  now 

tbe  well-settled  law  of  this  state,  that  the  court  of 
appeals  cannot  review  the  decision  rendered  at  a 
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3.  Same— CMue  Pending  in— Death  of  Party— Effect,  t— 

Wberie  a  party  to  a  cause  pending  In  the  Supieme 
court  of  appeals  diet*  pending-  the  appeal,  it  is  not 
necessary  to  revive  the  cause  in  the  name  of  his 
representative;  but  the  case  may  be  revived  when 
it  goes  back  to  the  Court  below. 

This  was  a  motion  upon  notice  by  Hunter, 
administrator  of  Reid,  to  set  aside  a  decree 
of  this  Court  made  at  the  April  term  1845. 
The  case  is  ^reported  in  2  Grattan  34.  The 
ground  of  the  motion  was,  that  before  the 
case  was  argued  or  decided,  the  appellee 
Strider  had  died.  It  appeared  that  Strider 
died  in  March  1845 ;  and  that  the  cause  was 
argued  in  April  and  decided  in  May  of  that 
year,  without  a  revival  of  the  suit  against 
his  administrator,  or  a  suggestion  of  his 
death  upon  the  record. 

77  *G.  N.  Johnson,  for  the  motion. 

The  proceeding  by  notice,  on  mo- 
tion, has  in  practice  been  substituted  for  a 
writ  of  error  coram  vobis.  Eubank  v.  Ralls, 
4  I^eigh  308.  But  if  the  Court  shall  be  of 
opinion  that  the  proceeding  should  be  by 
the  writ,  then  this  motion  may  be  consid- 
ered as  an  application  for  the  writ. 

On  the  merits.  Strider  and  Reid's  adm'r 
were  the  only  parties  to  the  appeal.  Both 
were  therefore  necessary  parties;  because 
at  common  law  the  death  of  either  party 
abates  the  suit.  3  Bl.  Com.  302;  and  this 
law  is  only  so  far  modified  by  statute  as  to 
authorize  a  revival  by  scire  facias ;  but  not 
to  authorize  a  Court  to  make  a  decree  when 
there  are  no  parties.  The  statutes  which 
authorize  a  revival  of  a  suit,  shew  that  the 
revival  is  necessary.  Indeed,  so  necessary 
is  it  that  there  shall  be  the  proper  parties 
before  the  Court  when  the  cause  is  decided, 
that  if  the  Court  has  proceeded  to  decide  the 
cause  after  the  death  of  a  party,  this  is  an 
error  of  fact  for  which  the  common  law 
gives  the  writ  of  error  coram  vobis.  Bank 
of  Alexandria  v.  Patton,  1  Rob.  R.  499; 
May  V.  State  Bank  of  North  Carolina,  2 
Rob.  R.  56.  And  our  act  of  1819,  Sess. 
Acts  1819-20,  p.  24,  gives  this  writ. 

former  term.  After  its  term  has  closed,  its  adjudi- 
cations, rlffht  or  wronff,  must  stand  irreversible  and 
final,  and  the  controversies  between  the  parties 
whose  riflrhts  have  been  adjudicated  are  closed  for- 
ever. This  doctrine  has  been  firmly  established  by 
this  court,  in  the  case  of  Beid  v.  Strider,  7  Oratt.  76  ; 
Oriffln  V.  Cunninsrham,  20  Qratt  60, 105.  See,  in  ac- 
cord, cixlug  the  principal  case,  Stuart  v.  Peyton,  97 
Va.  818, 84  S.  E.  Bep.  006  :  Hall  v.  Bank  of  Va.,  15  W. 
Va.  880;  Campbell  v.  Hughes,  12  W.  Va.  211,  approvinsr 
the  principal  csise  to  somewhat  the  same  point.  See 
monographic  note  on  "Decrees"  appended  to  Evans 
V.  Spurfirin,  11  Qratt  615:  also,  note  to  principal  case 
in  54  Am.  Dec.  120. 

tPleadIng  — Parties— Death  Pending  Appeal.— if  a 
party  dies  durinsr  the  pendency  of  an  appeal  or  writ 
of  error,  the  court  may  proceed  to  judg-ment  or  de- 
cree, in  certain  cases  under  section  8807  of  the  Code, 
as  if  such  death  had  not  occurred.  Booth  v.  Dotson, 
08  Va.  237,  24  S.  E.  Rep.  985.  citinfif  the  principal  case. 
See  also.  Buckner  v.  Blair,  2  Munf.  886 ;  Bank  of 
Alexandria  v.  Patton.  1  Rob.  499.  But  see  Rider  v. 
Union  Factory,  7  Leiffh  154. 


The  counsel  on  the  other  side  may  attempt 
to  distinguish  between  cases  in  the  inferior 
Courts  and  cases  in  this  Court.  But  our 
statute  gives  the  writ  to  this  Court  as  well 
as  to  the  inferior  Courts.  And  as  there  is 
no  restriction  upon  it  in  the  statute,  the 
extent  of  its  use  must  be  determined  by  the 
common  law. 

This  writ  is  used  by  the  Court  of  King-'s 
bench,  which  is  an  appellate  Court;  and 
that  Court  uses  it  in  cases  of  appeal.  Why 
then  should  it  not  be  used  in  this  Court? 
The  same  evil  exists  here.  Parties  in  this 
Court  die  as  in  other  Courts.  If  it  is  said 
they  are  represented  by  counsel  here,  the 
same  may  be  said  of  parties  in  other 
Courts.     But  there  can  be  no  counsel 

78  *of  a  dead  man ;  and   his  representa- 
tive  is  entitled   to  choose    his   own 

counsel. 

Although  there  is  no  decision  of  this 
Court  sustaining  the  use  of  the  writ  here, 
yet  there  are  opinions  of  the  Judges  in 
favour  of  it.  Stanard's  opinion  in  the 
Bank  of  Alexandria  v.  Patton,  1  Rob.  R. 
499;  Baldwin's  opinion  in  May  v.  State 
Bank  of  North  Carolina,  2  Rob.  R.  56.  The 
practice  in  this  Court  is  not  to  hear  a  cause 
where  a  death  in  suggested  until  it  is  re- 
vived. And  if  the  revival  is  not  necessary, 
why  )ias  the  statute  given  the  writ  of  error 
coram  vobis? 

It  may  be  said  that  although  the  admin- 
istrator of  the  deceased  party  may  ask  to  set 
aside  the  decree,  that  the  party  who  was 
alive  at  the  hearing  and  was  represented  by 
counsel  cannot.  But  we  do  not  ask  to  set 
aside  the  decree  as  a  matter  of  convenience 
but  of  law.  And  was  it  ever  heard  of  that 
there  could  be  a  judgment  which  bound  one 
party  but  did  not  bind  the  other.  On  this 
point,  however,  the  authority  is  express 
and  decisive.  Bac.  Abr.  title  Error,  letter 
J.  {  6.  And  in  Daniel  v.  Robinson,  1  Wash. 
154,  it  was  held  that  where  one  party  is 
dead,  the  other  party  may  consider  the  cause 
not  ready  for  a  hearing  until  there  has  been 
a  scire  facias  to  revive  it. 

Cooke,  for  Strider's  adm'r. 

We  are  willing  to  meet  the  case  hypothet- 
ically  as  a  petition  for  a  writ  of  error  coram 
vol>is.  This  writ  we  say  is  inconsistent 
with  the  constitution  of  this  Court.  The 
fact  that  there  is  no  precedent  for  it  here,  is 
conclusive  against  it.  A  writ  in  an  infe- 
rior Court  is  intended  not  only  to  revive  the 
case  but  to  have  it  tried  over  again.  The 
petitioner  expects  to  be  benefited  by  the 
new  trial  on  which  he  may  introduce  new 
evidence.  But  no  new  evidence  can  be 
introduced  in  this  Court. 

Look  to  the  class  of  cases  in  which  thia 
Court  refuses  to  alter   a   decree    once 

79  made   though  erroneous  on  *its  face. 
Campbell    v.     Price,    3    Munf.    227; 

Towner  v.  Lane,  9  Leigh  262.  In  this  last 
case  there  had  been  a  vacation  of  but  eight 
days,  and  yet  this  Court  refused  to  alter 
the  decree. 

The  counsel  on  the  other  side  asks  why 
may   not  this  Court  issue  the  writ  as  well 
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as  the  Court  of  King's  bench,  which  is  a 
Conrt  of  appeals.  It  is  not  feasible  for  this 
Sapreme  court  to  modify  its  rules  of  prac- 
tice to  accord  with  the  practice  of  the 
King^'a  bench,  which  though  an  appellate 
is  an  inferior  Court.  It  is  dangerous  to 
take  np  one  point  of  practice  and  conform 
to  it  without  considering  the  antecedents 
and  snccedents. 

It  is  supposed  by  the  counsel  on  the  other 
side,  that  the  act  of  1819,  Sess.  Acts  1819- 
20,  p.  24,  gives  this  Court  authority  to  use 
the  writ  of  error  coram  vobis.  The  intent 
of  that  act  was  to  facilitate  the  obtaining 
the  writ  where  it  was  legally  obtainable 
before.  The  draftsman  of  the  act  seems  to 
have  supposed  that  this  Court  might  issue 
the  writ.  In  that  he  was  mistaken,  and  the 
act  does  not  authorize  it. 

BALDWIN,  J.  The  case  presented  for 
our  consideration  is  briefly  this :  Reid,  the 
owner  of  a  negro  boy,  on  which  he  had 
given  a  deed  of  trust,  agreed  with  Strider 
to  place  him  in  his  possession  till  the  1st 
of  Jaivuary  1834,  when  Reid  was  to  refund 
the  money  secured  by  the  trust  deed,  (which 
Strider  undertook  to  discharge,)  and  take 
back  the  boy,  or  receive  the  balance  he 
should  then  be  worth  at  a  fair  valuation,  and 
make  a  good  title  for  him.  Reid  failed  to 
perform  the  condition,  and  afterwards  his 
administrator  brought  a  suit  in  e<3|uity  to 
redeem  the  slave,  upon  the  allegation  that 
the  transaction  was  a  mortgage;  and  it 
was  so  held  by  the  Circuit  court.  Reid 'a 
administrator  was  therefore  charged  with 
the  money  advanced,  with  interest  from 
the  1st  of  January  1834,  and  credited  by  the 
hires:  and  a  small  balance  being  found 
80  in  his  favour,  Strider  *was  decreed  to 
pay  it,  and  to  deliver  the  slave.  From 
this  decree  Strider  appealed,  and  this  Court, 
in  May  1845,  held  the  contract  to  be  not  a 
mortgage,  but  a  conditional  sale,  and  the 
sale  not  having  been  abrogated,  by  per- 
formance of  the  condition,  that  he  became 
Strider's  property,  without  accountability 
for  hires.  The  decree  of  the  Circuit  court 
was  therefore  reversed,  and  Strider  decreed 
to  ]»y  the  balance  of  the  value  of  the  boy 
on  the  1st  of  January  1834,  after  deducting 
the  money  advanced,  with  interest  from 
that  date.  See  Reid's  adm'r  v.  Strider,  2 
Gratt.  34.  And  now,  nearly  five  years  after 
the  decree  of  this  Court,  a  motion  is  made 
here,  either  to  set  it  aside,  or  to  award  a 
writ  of  error  coram  vobis;  on  the  ground 
that  at  the  time  of  its  rendition,  Strider 
had  died,  to  wit,  in  the  month  of  March 
ptevionsly,  and  consequently,  that  the  case 
was  prematurely  and  irregularly  heard,  in- 
asmuch as  Strider's  death  ought  to  have 
been  suggested,  and  the  appeal  revived 
against  his  representative. 

I  need  not  consider  how  far  this  Court 
may  amend  its  judgments  and  decrees,  at 
a  subsequent  term,  by  correcting  clerical 
misprisions  in  the  entries  thereof,  the  ques- 
tion here  being  of  a  quite  different  nature. 
We  are  called  upon  not  to  amend,  but  to  re- 
verse, annul,  or  set  aside  the  decree,  in  order 


that  the  appeal  may  be  replaced  upon  our 
docket,  and  heard  de  novo  upon  its  merits, 
after  a  revival  thereof  against  Strider's 
representative;  and  this,  too,  upon  the  ap- 
plication of  the  adverse  party,  who  might 
have  had  the  death  suggested,  and  process 
of  revival  issued,  before  the  hearing  was 
had  in  this  Court. 

It  is  not  the  province  of  this  Court  to  ex- 
ercise appellate  jurisdiction  over  its  own 
adjudication,  and  it  has  no  process  adapted 
to  such  a  purpose.  It  has  no  power  to 
award  writs  of  error  to  its  own  judgments, 
or  allow  appeals  from,  or  bills  of  review  to, 
its  own  decrees,  for  any  error '  of  law  or 
of  fact  appearing  upon   the   face   of 

81  *its  records.     Nor  can  it,  for  errors  of 
fact   not  apparent   upon  its  records, 

grant  writs  of  error  coram  vobis,  or  enter- 
tain bills  of  review.  It  is  the  appellate 
forum  in  the  last  resort,  for  the  revisal  of 
the  judgments  and  decrees  of  subordinate 
tribunals,  which  it  may  aflfirm  or  reverse, 
with  power  in  case  of  reversal,  to  render 
such  adjudication  as  the  inferior  Court 
ought  to  have  rendered.  During  the  same 
term,  its  decisions,  like  those  of  other  Courts 
of  record,  are  within  its  own  breast,  and 
may  be  modified  or  rescinded  as  a  more 
matured  consideration  may  dictate;  but 
after  the  end  of  the  term,  the  merits  of  its 
adjudications  have  passed  beyond  its  con- 
trol. This  finality  and  irreversibility  of 
the  judgments  and  decrees  of  this  Court 
is  inherent  in  the  very  nature  and  consti- 
tution of  the  tribunal,  and  cannot  be 
disturbed  without  deranging  the  adminis- 
tration of  justice,  and  the  introduction  of 
intolerable  evils  in  practice. 

This  Court  occupies  the  like  supreme  and 
ultimate  position  in  our  judicial  system 
that  the  House  of  Lords  does  in  that  of 
England.  And  in  the  House  of  L/ords  a 
writ  of  error  coram  vobis  does  not  lie  for 
error  in  fact ;  for  which  two  reasons  are  as- 
signed, one  technical,  and  the  other  politic : 
the  first  is  that  the  record  itself  is  not  re- 
moved thither,  but  only  the  transcript 
thereof,  as  with  us :  the  other  is,  that  it  is 
below  the  dignity  of  the  House  of  Lords, 
that  being  the  supreme  judicature,  to  ex- 
amine matters  of  fact;  the  substantial 
meaning  of  which  I  take  to  be,  that  to  do 
so,  would  be  foreign  to  the  nature  and  pur- 
poses of  that  tribunal.  See  2  Tidd'a  Pract. 
1057. 

It  is  true,  in  relation  to  writs  of  error 
coram  vobis,  that  by  the  act  of  the  24th  of 
February  1820,  Sess.  Acts  of  1819-20,  it  is 
provided,  **that  writs  of  error  coram  vobis, 
and  all  other  writs  of  error,  may  be  awarded 
in  vacation,  by  any  Judge  of  the  Court  of 
appeals,  or  General  court,  or  any  Su- 

82  perior  court  of  law,   or  by  any  *two 
justices   of  a   County  or  Corporation 

court,  in  the  same  manner  and  upon  the 
same  conditions,  as  may  be  awarded  by  the 
same  Courts  respectively  in  term  time ;  and 
that  every  such  writ  issued  in  pursuance  of 
this  act  shall  operate  as  a  supersedeas." 
But  this  act  was  not  designed  to  enlarge 
the  powers  of  the  Courts  therein  mentioned, 
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but  only  to  extend  certain  then  existing 
powers  thereof  in  term  time  to  Judges 
thereof  respectively  in  vacation ;  and  must 
be  construed  rendendo  singula  singulis,  by 
referring  the  comprehensive  terms,  which 
in  the  aggregate  embrace  writs  of  error  of 
every  description,  distributively  to  the  ap- 
propriate writs  of  error,  of  which  the  re- 
spective Courts  already  had  cognizance. 

The  remedy  therefore,  for  the  supposed 
error  or  irregularity,  by  writ  of  error  coram 
vobis,  would  be  wholly  unwarranted,  and 
moreover  utterly  inappropriate,  it  being 
merely  a  common  law  writ,  and  unheard  of 
in  chancery  proceedings. 

And  if  we  look  to  a  bill  of  review,  it  is 
obvious  that  in  a  Supreme  court  merely  ap- 
pellate, there  is  no  room  for  its  cognizance, 
the  only  tribunal  in  which  such  a  proceed- 
ing can  originate,  being  the  subordinate 
Court  where  the  original  decree  was  ren- 
dered :  and  even  there  jurisdiction  of  it  is 
taken  away  by  an  appellate  decree  of  this 
Court,  after  which  a  bill  of  review  lies  only 
on  the  ground  of  the  discovery  of  new  mat- 
ter affecting  the  merits  of  the  controversy. 
Campbell  v.  Price,  &c.,  3  Munf.  227.  And 
matter  of  abatement  is  not  capable  of  being 
shewn  by  bill  of  review,  as  error  to  reverse 
a  decree.  3  Dan.  Chan.  Pract.  1728,  n; 
Story's  Kq.  Plead.  {  411 ;  Mitf .  Eq.  PI.  by 
Jery.  85. 

If  this  Court  has  no  process  by  which  to 
reverse  or  annul  its  judgments  and  decrees 
of  former  terms  upon  the  merits,  still  less 
can  it  do  so  for  mere  irregularities,  and  far 
less  by  the  informal  and  summary  proceed- 
ing by  motion.  Indeed,  a  final  judg- 
83  ment  or  decree  of  any  *Court  of  record 
cannot,  without  the  authority  of  some 
statute,  be  rescinded  or  amended  after  the 
expiration  of  the  term  at  which  it  was 
rendered.  3  Chit.  Bl.  407;  Bank  of  Vir- 
ginia V.  Craig,  6  Leigh  399.  In  the  case 
just  cited,  this  Court  unanimously  overruled 
a  motion  for  a  rehearing,  on  the  ground, 
*Hhat  it  could  not  set  aside  its  decree  en- 
tered at  a  former  term,  whether  it  was 
prematurely  decided,  or  whether  it  was  ob- 
jectionable on  the  merits  or  not." 

With  that  decision,  the  case  of  Wynn  v. 
Wyatt's  adm'r,  11  Leigh  584,  cannot  be 
regarded  as  in  conflict.  There,  it  is  true, 
a  judgment  of  this  Court  of  one  term  was, 
at  the  next  term  thereafter,  set  aside  and  a 
rehearing  directed ;  but  the  reporter  sug- 
gests that  the  motion  for  it  had  been  made 
at  the  previous  term,  and  held  under  advise- 
ment. That  this  was  so,  may  be  inferred 
from  the  fact,  that  no  question  seems  to 
have  been  made  as  to  the  power  of  the  Court 
to  re-examine  its  judgment  of  a  former 
term ;  a  question  too  grave  to  have  been  dis- 
regarded, especially  after  the  solemn  deci- 
sion upon  that  point  in  the  Bank  of 
Virginia  v.  Craig.  And  this  inference  is 
strengthened  by  an  order  of  the  Court  after 
the  allowance  of  the  rehearing,  stating  that 
before  it  was  granted,  the  transcript  of  the 
judgment  had  been  improvidently  certified 
to  the  Court  below,  and  therefore  recalling 
the  same. 


What  I  have  said  is  based  upon  the  hy- 
pothesis, that  there  is  error  or  irregularity 
in  fact  in  the  failure  to  suggest  the  death 
of  the  appellant  Strider,  and  proceeding  to 
the  appellate  hearing  and  decree,  without  a 
revival  of  the  appeal  against  his  represen- 
tative ;  but  I  am  far  from  entertaining  that 
opinion. 

At  common  law,  actions  abated  by  the 
death  of  the  plaintiff  or  defendant,  and  were 
incapable  of  revival,  though  originally 
maintainable  for  or  against  the  representa- 
tive of  the  deceased.  A  suit  in  equity  also 
abated  by  the  death  of  either  party ; 

84  but,  if  originally  maintainable  ^for  or 
against  the  representative  of  the  de- 
ceased, could  always  be  revived  by  bill  of 
revivor,  and  now  by  statute  may  be  revived 
bv  scire  facias,  1  Rev.  Code  p.  497.  The 
Efnglish  statutes,  and  ours  conforming  to 
them,  and  extended  to  suits  in  equity, 
which  authorize  revival  by  scire  facias, 
have  no  application  to  writs  of  error  or  ap- 
peals. These  never  abated  by  the  death  of 
either  party,  (with  one  exception,)  for  the 
reason,  I  presume,  that  there  is  no  abate- 
ment of  the  original  judgment  or  decree, 
and  the  reversal  or  affirmance  thereof  is  the 
only  matter  involved  in  the  appellate  cause. 
The  exception  is  in  the  case  of  the  death  of 
the  plaintiff  in  error,  before  his  assignment 
of  errors,  which  probably  rests  upon  the 
ground  that  the  proceeding  has  not  been 
perfected,  and  there  must  be  a  new  writ  of 
error.  This  exception  prevails  in  the  Eng- 
lish practice,  the  assignment  of  errors  be- 
ing made  there  after  the  writ  of  error  has 
been  sued  out,  and  is  in  the  nature  of  a 
declaration,  upon  which  an  issue  is  made 
up  usually  by  the  plea  of  in  nullo  est  er- 
ratum, which  is  in  the  nature  of  a  demurrer. 
It  is  unknown,  however,  in  our  practice, 
where  there  are  no  pleadings  in  error,  un- 
less of  a  release  or  the  like,  and  the  death 
of  the  plaintiff  cannot  occur  before  the  as- 
signment of  errors,  which  is  always  made 
in  the  petition  for  the  writ. 

According  to  the  English  practice,  if  the 
plaintiff  in  error  dies  after  the  assignment 
of  errors,  or  the  defendant  in  error  dies, 
whether  before  or  after  such  assignment, 
the  case  proceeds  in  the  names  of  the  orig- 
inal parties  to  hearing  and  judgment,  and 
the  original  judgment,  if  affirmed,  is  re- 
vived in  the  Court  below   by    scire    facias. 

2  Tidd's  Pract.  109*.  In  equity,  an  appeal 
to  the  House  of  Lords  is  prayed  for  by  pe- 
tition to  the  House,  and  allowed  by  its 
order;  to  which  petition  an  answer  is  put 
in,  denying  error  in  the  decree  and  praying 
its  affirmance;    upon    which   issue,    or   an 

order  of  the  House  in  case  of  default, 

85  the  appeal   is  appointed  *to  be  heard. 
If  either  party   dies  before   hearing, 

the  appeal  is  revived,  upon  petition,  in  the 
name  of  the  representative  of  the  deceased. 

3  Daniel's  Ch.  Pract.  1634,  Ac, 

With  us,  writs  of  error  or  supersedeas  and 
appeals,  allowed  by  this  Court,  or  a  Judge 
thereof  in  vacation,  are  prayed  for  by  peti- 
tion, in  which  the  errors  complained  of  are 
assigned  or  set  forth ;  and  process  is  issued 
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and  aerred  npon  the  adverse  |Kirty,  and  a 
hearings  is  had  after  appearance  by  counsel, 
or  in  case  of  default;  without  appellate 
pleading's  unless  of  some  extrinsic  matter 
in  bar. 

And  though  there  is  no  abatement  of  ap- 
pellate causes  in  this  Court,  whether  of  law 
or  equity,  and  our  statutes  for  revival  of 
actions  or  suits  have  no  application  to 
than ;  yet  a  practice  prevails  here,  probably 
borrowed  in  substance  from  that  of  the  Eng- 
lish House  of  LK>rd8,  in  equity,  requiring  in 
case  of  the  death  of  either  party  a  revival 
of  the  appeal  or  writ  of  error  by  consent  or 
by  scire  facias.  Bank  of  Alexandria  v. 
Patton,  1  Rob.  R.  499.  It  is,  however,  a 
general  rule  of  convenience  and  policy,  ap- 
plicable only  where  the  death  of  the  party  is 
made  known  to  the  Court  and  suggested  on 
its  record ;  and  there  may  be  circumstances 
under  which  the  suggestion  itself  will  not 
be  permitted  by  the  Court.  And  if  the  ap- 
pellate cause  passes  through  this  Court 
without  such  suggestion,  there  is  no  ground 
for  the  imputation  of  error  or  irregularity  in 
the  proceedings  here ;  and  the  judgment  or 
decree  of  this  Court  is  remitted  to  the  Court 
below,  and  entered  upon  the  record  there, 
and  a  revival  then  had  there  of  the  original 
judgment  or  decree  in  case  of  affirmance, 
or  of  that  of  this  Court  in  case  of  reversal. 
I  think  the  motion  made  by  Reid's  adm'r 
ought  to  be  overruled.  To  sustain  it  would 
introduce  a  practice  fraught  with  incalcu- 
lable mischief.      Hundreds  of  causes   pass 

through  this  Court  without  informa- 
86       tion   on  the  *part  of  the  Court,  or  of 

the  counsel  concerned,  of  deaths  of 
parties;  and  much  of  our  time  would  t>e 
most  unprofitably  employed,  and  to  the  great 
detriment  of  suitors,  in  setting  aside  our 
own  adjudications,  rendered  upon  mature 
consideration  of  the  merits,  for  supposed 
irregularity  in  the  proceedings. 

CABBI^L,  P.,  and  ALrLEN  and  DANlElv, 
Js.,  concurred  in  the  opinion  of  Baldwin,  J. 

BROOKE,  J. ,  concurred  in  the  judgment. 

Motion  overruled  with  costs. 


Ross's  Ex'or  v.  M'Lauchlan's  AdmV 

&  als. 

Same  v.  Haden's  Adm'r. 

April  Term.  1850,  Ricbmond. 

(Absent  Brookb,  J.) 
I.  E^Mtty  Practice— Partnerships— Plasl  Settlement— 
Errervoo  Pace— Partners.— Under  tlie  ctrcamstances 
of  the  case,  and  after  the  time  which  bad  elapsed, 
the  Court  refused  to  enquire  into  errors  which 
were  alleged  to  appear  npon  the  face  of  a  final  set- 
tlement of  a  partnership  between  the  former  part- 
ners. ^ 

a.  5aHMi    Saaie— Same— Case  at  Bar.— in  a  suit  by  the 
ez*or  of  one  partner  against  the  ex*or  and  his 

The  principal  case  is  cited  in  Hamer  v.  Price.  17 
W.  Va.  648.  npon  the  subject  of  mistake. 


sureties  of  the  other  partner,  under  the  circum- 
stances, the  sureties  not  allowed  to  set  up  a  credit, 
which  had  been  set  up  by  the  partner  and  asrain 
by  bis  ex*or,  and  had  been  disallowed  by  the  Court 
In  both  instances. 

3.  Compromise— Ignorance  off  Pacts— Effect.— a  party 
to  a  compromise  entered  into  in  ignorance  of  im- 
portant facts  connected  therewith,  not  held  bound 
by  it. 

4.  Same— Same— Pajrment  of  Hore  Than  Bound  to  Pay — 
Recovery.— A  party  to  a  compromise  entered  into, 
in  ignorance  of  Important  facts  connected  there- 
with, binds  himself  to  pay,  and  does  pay,  more 
than  he  was  originally  bound  to  pay.  He  is  enti- 
tled to  recover  back  the  amount  he  has  overpaid, 
with  interest  thereon  from  the  time  of  pay- 
ment 

87  *S.  Equity  Practice—Bonds— Application  off  Pay« 
ments.*— A  debtor  by  four  bonds  payable 
at  successive  periods,  makes  payments  to  his 
creditor,  which  upon  a  settlement  after  the  death 
of  the  debtor,  are  ascertained  to  amount  to  more 
than  is  sufficient  to  discharge  the  first  bond.  The 
creditor  will  not  be  permitted  to  apply  the  amount 
remaining  after  discharging  the  first  bond  as  a 
credit  upon  the  fourth:  but  the  Court  will  apply 
it  to  the  second  bond  in  relief  of  a  party  bound  as 
surety  for  the  amount  of  the  second  bond. 

6.  5ame-5ame— Same— Case  at  Bar.— A  creditor  by 
two  Judgments  and  a  bond  files  a  bill  against  the 
ex'or  of  his  debtor,  and  obtains  a  personal  decree 
against  the  ex'or  for  the  whole  amount.  Upon  an 
execution  which  issued  upon  this  decree  a  part  of 
the  money  is  made.  The  judgments  being  debts 
of  highest  dignity,  the  money  so  made  is  to  be 
applied  as  a  credit  upon  them,  in  relief  of  a  party 
who  is  bound  as  a  surety  for  the  Judgments. 

7.  Same— 5ame— Same— Judgments.— In  this  case  the 
ex'or  sells  lands  of  his  testator,  and  pays  the  pro- 
ceeds to  the  creditor.    As  the    Judgments  were, 
liens  upon  the  lands,  the  payments  are  to  be  ap- 
plied as  credits  upon  the  Judgments. 

In  1783  a  partnership  was  entered  into  bj 
David  Ross  and  Duncan  M'Lauchlan,  for 
carrying  on  a  country  store  at  the  Point  of 
Forks,  now  €k)lumbia,  in  the  county  of 
Fluvanna.  In  this  partnership  David  Ross 
was  to  be  interested  two  thirds,  and 
M'Lauchlan  one  third;  and  M'Lauchlan 
was  the  acting  partner  in  conducting  the 
business.  This  partnership  was  renewed 
and  continued  until  1794,  when  it  was  finally 
dissolved.  M'Lauchlan  continued  to  carry 
on  business  at  the  same  place  on  his  own 
account,  and  was  employed  in  winding  up 
the  affairs  of  the  partnership. 

In  1802,  the  partners  not  having  had  a 
final  settlement,  an  accountant  was  em- 
ployed by  them  to  settle  up  the  books,  and 
when  he  had  finished  his  task  Ross  sent  up 
an  agent  for  the  purpose  of  finally  adjusting 
the  business ;  and  he  submitted  in  writing 
a  scheme  of  settlement,  which  was  accepted 
by  M'Lrauchlan,  in  June  1802.  The  only 
provisions  of  this  scheme  which  it  is  nec- 
essary to  state,  are,  that   M'Lauchlan    was 

«Eqaity  Practice— Appllcatlen  of  Payments.— Upon 
this  question,  see  fooUnoU  to  Howard  v.  McCall.  81 
Qratt  205:  Chapman  v.  Com..  25  Oratt  721.  The  prin- 
cipal case  is  cited  and  followed  in  Norrls  v.  Beaty. 
e  W.  Va.  484. 
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to  take  all  the  debts  of  the  concern,  and  was 
to  be  allowed  7^4  per  cent,  upon  Ross's 

88  two  thirds  of  the  *good  debts  for  the 
expense    aod     trouble    of    collection. 

And  having  had  the  slaves  belonging  to 
the  concern  in  his  possession  since  the  dis- 
solution of  the  partnership  in  1794,  he  was 
to  be  charged  with  two  thirds  of  the  hires, 
with  interest  upon  them ;  and  he  was  to  take 
the  slaves  and  to  be  charged  with  two 
thirds  of  their  value.  In  March  1803,  Ross 
and  M'Lauchlan  met  in  Columbia  for  the 
purpose  of  executing  the  agreement  of 
June  1802,  when  a  statement  of  the  account 
was  made.  In  this  account  the  good  debts 
are  set  down  at  £  1098.  0.  6. ,  and  the  inter- 
est up  to  the  1st  of  April  1802,  at  £  467.  15. 
9.  =  £1566,  1.  9. :  but  it  does  not  appear 
on  the  face  of  the  account,  that  the  deduc- 
tion of  7Ji  per  cent,  on  two  thirds  thereof 
was  made,  but  M'Lauchlan  is  charged  with 
the  whole  two  thirds.  In  the  same  account 
the  valuation  of  the  slaves  is  stated  at 
£  1085. ;  the  hires  are  stated  at  £  590.,  and 
the  interest  thereon  at  £  128.  0.  8. ;  and 
M'Irauchlan  is  credited  with  £  30.  for  ex- 
penses of  young  negroes,  and  £  558.  6.  8.  for 
one  third  of  the  slaves,  their  hires  and  inter- 
est thereon. 

Upon  this  account  the  amount  for  which 
M'Lauchlan  was  to  be  responsible  to  Ross 
was  £  2413.  18.  9. ,  for  which  he  executed  to 
Ross  his  four  bonds  bearing  date  the  3d  of 
March  1803,  payable  the  1st  of  April  1803, 
1804,  1805  and  1806,  each  for  the  sum  of 
£  603.  9.  8J^.,  with  interest  from  the  1st  of 
April  1802.  And  at  the  foot  of  the  state- 
ment of  the  account  the  parties  agreed  that 
if  there  was  any  error  the  same  should  be 
rectified  on  both  sides. 

In  May  1806,  Ross  recovered  judgments 
against  M'Lauchlan  in  the  County  court  of 
B^uvanna,  on  the  two  bonds  due  in  1804 
and  1805;  whereupon  M'Lauchlan  obtained 
from  that  Court  an  injunction  to  these  judg- 
ments, and  executed  an  injunction  bond 
with  John  Quarles  and  Joseph  Haden  as  his 
sureties.  The  grounds  on  which  the  injunc- 
tion was  asked,  were  first  that  there  was 
an    error   in    the   settlement   of  1803, 

89  made  *by  charging  him  with  a  large 
sum  as  cash  on  hand,  when  the  books 

shewed  that  at  a  previous  period  there  was 
a  much  larger  balance  in  his  favour  which 
had  not  been  carried  forward ;  and  second, 
that  various  credits  to  which  M'l^auchlan 
was  entitled  had  not  been  allowed  him  on 
that  settlement;  and  he  claimed  to  have 
them  set  off  against  the  judgments.  These 
credits  are  stated  in  an  account  annexed  to 
the  bill. 

Ross  answered  the  bill,  and  replied  spe- 
cially to  the  claims  set  up.  Those  which 
existed  before  the  settlement  he  objected  to 
as  concluded  by  that  settlement ;  and  as  to 
the  most  important  of  them,  that  they  had 
either  been  passed  upon  in  the  settlement 
or  were  without  any  foundation  of  evidence 
or  justice.  He  admitted  certain  credits 
arising  out  of  payments  made  and  claims 
bought  up  since  the  settlement,  and  said 
that  to  meet  these  he  had  held  up  the  bond 


I  first  due,  upon  which  these  credits  would 
be  allowed :  And  he  admitted  one  payment 
of  200  dollars  through  Forbes,  which  had 
been  directed  to  be  applied  to  the  second 
bond ;  and  which  he  had  so  directed  to  be  so 
applied  before  the  judgment  thereon  was 
recovered. 

M'Lauchlan  having  died  soon  after  the 
injunction  was  obtained,  John  Quarles 
qualified  as  his  executor ;  and  the  injunction 
was  dissolved  early  in  the  year  1807. . 

In  March  1807  Ross  revived  his  judgments 
against  Quarles  as  the  executor  of  M'Lauch- 
Ian,  but  the  executions  thereon  were  re- 
turned **no  effects;"  and  he,  in  February 
1808,  instituted  a  suit  in  the  late  Chancery 
court  of  the  Richmond  district  against 
Quarles  the  executor,  to  have  a  settlement 
of  his  administration  account,  and  the  pay- 
ment, not  only  of  his  judgments,  but  of  the 
fourth  bond. 

In  this  suit  Quarles  set  up  the  same  offsets 
to  the  plaintiff's  claims  that  were  set  up  in 
the  injunction  suit  in  Fluvanna  County 
court;  but  they  were  rejected;  and  when 
the  bill  was  afterwards  amended  and 
90  his  ^sureties  in  his  official  bond  were 
made  parties,  they  also  set  up  these 
offsets ;  and  they  also  insisted  that  there 
was  error  in  the  settlement  of  March  1803, 
in  not  allowing  M'Lauchlan  credit  for  a 
commission  of  seven  and  a  half  per  cent, 
upon  the  two  thirds  of  the  good  debts,  for 
collection,  according  to  Ross'  proposition 
in  March  1802,  which  was  accepted  by 
M'l^auchlan,  and  which  was  the  basis  of 
the  settlement  of  March  1803 ;  and  that  there 
was  error  also  in  not  allowing  M'Lauchlan 
his  full  one  third  of  the  price,  hires  and 
interest  thereon,  of  the  slaves. 

In  1808  the  defendant  was  directed  to  set- 
tle his  administration  account ;  and  in  June 
1810  there  was  a  decree  against  him  for 
£1509.  12.  7Ji.,  with  interest  on  ;fl206. 
19.  5.  from  the  1st  of  February  1810  until 
paid ;  and  he  was  allowed  to  go  before  the 
commissioner  to  establish  his  set-offs  to  the 
residue  of  the  plaintiff's  demand.  In  June 
1812  there  was  another  decree  in  the  cause, 
in  which  the  Court,  approving  so  much  of 
the  report  as  rejected  the  defendant's  dis- 
counts, decreed  against  him,  in  favour  of 
the  plaintiff,  for  the  further  sum  of  £  302, 
16.  9^.,  with  interest  from  the  8th  day  of 
May  1810  until  paid.  And  in  1815  there 
was  a  further  decree,  recommitting  the 
commissioner's  reports  previously  made  in 
the  cause,  on  the  grounds  that  they  were 
made  before  the  sureties  of  Quarles  had  been 
brought  before  the  Court ;  and  that  these 
sureties  should  have  an  opportunity  to  shew^ 
that  they  were  erroneous.  Accordingly,  two 
reports  were  subsequently  made:  one  by 
commissioner  Parsons  and  the  other  by 
commissioner  Shore;  but  i^  is  unnecessary 
to  give  the  details  of  either. 

The  cause  lingered  on  the  docket  until 
March  1842,  when  it  was  t^nsf erred  to  the 
Circuit  court  of  Fluvanna :  It  having  been 
in  the  meantime  revived,  first  in  the  name 
of  Thomas  T.  Bouldin,  executor  of  Ross, 
and     on     his     death,     in      the'   name    of 
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91  Frederick  A.  Ross,  as  *ezecutor  of 
Ross,  and  Thomas  Shores,  late  sheriff 
of  FlttYanna  county,  and  as  such  adminis- 
trator de  bonis  non  of  M'Lauchlan,  and 
Basil  M.  Jones,  administrator  of  Quarles. 
Whilst  this  cause  was  pending  in  the 
Chancery  court  at  Richmond,  David  Ross, 
in  1815,  instituted  an  action  in  the  Circuit 
conrt  of  Fluvanna  against  Joseph  Haden, 
upon  the  injunction  bond  executed  by 
M*Lauchlan,  with  Quarles  and  Haden  as 
his  sureties,  upon  obtaining  the  injunction 
above  mentioned  in  the  County  court  of 
Fluvanna  in  1806.  Whilst  this  action  was 
pending,  Ross  and  Haden  had  a  meeting 
in  the  City  of  Richmond,  when  Ross  made 
a  statement  of  the  debt  for  which  Haden 
was  bound,  making  the  amount  due  on  the 
23d  of  December  1815,  £  19BS.  12.  4.,  after 
credit  in  the  claim  with  £  600.  the  price  of 
a  tract  of  land  purchased  from  the  executor 
Qoarles  by  Jacob  Myers,  and  settled  with 
Ross;  and  they  entered  into  an  agreement 
under  seal,  by  which  Haden  agreed  to  pay 
Soss  this  sum  in  two  equal  payments,  the 
first  on  the  23d  of  December  1815,  and  the 
second  on  the  23d  of  December  1816.  And 
to  facilitate  the  payments,  Ross  agreed  to 
take  young  negroes  at  valuation. 

In  February  1816  Haden  paid  to  Ross  in 
negroes  3800  dollars.     Between  that  ti me  a  nd 
the  fail  of  1818  Ross  died ;  and   Haden   not 
having  paid  the  balance  appearing  due  upon 
the  settlement  of  1815,  the  suit  in  the  Cir- 
cuit court   of  Fluvanna  was   revived  in  the 
name  of  Thomas  T.  Bouldin,   the    executor 
of  Ross ;  and  at  the  fall  term  of  the   Court 
a  judgment   was  rendered  against  Haden 
for  the  whole  amount  of  the  two  judgments 
enjoined,  with  interest   and  damages;  but 
the   judgment   was   to    be  subject   to  any 
equitable  credits  which  the  defendant  might 
have  against  it.     In  November  1818  Haden 
obtained   an  injunction  to  this  judgment. 
In  his  bill  he  stated    the   pendency   of  the 
suit  of  Ross  against  Quarles  the  executor  of 
M'l/auchlan,   and    that    it    was   then 
92       believed  *that  there  was  but  an  incon- 
siderable amount  due  from  M'Lauch- 
lan  to  Ross.     He  insisted  that  he  should  not 
be  subjected  to  pay  the  judgment  recovered 
against    him   until   the  real  balance  due  to 
Koss  was  ascertained.     That  he   had   prob- 
ably overpaid   Ross,    and  was  entitled    to 
have  snch    overpayment    refunded.      That 
Ross,  in  one  of  his  amended  bills,  admitted 
he  had  made  upon  the  execution   which   is- 
sued on  the  decree  of  1810  against  Quarles, 
near  500  dollars ;  that  there  were  other  pay- 
ments which   appeared   from   the  commis- 
sioner's  reports;    that   Ross    had  received 
through    Myers  2000  dollars,    and  that    he 
himself  had  paid  3800  dollars ;  both  of  which 
sums  should  be  credits  upon  the  judgment. 
He  does  not  allude  at  all  in  his  bill   to   the 
settlement   made  by  Ross  and   himself    in 
1815. 

Bouldin,  in  his  answer,  stated  that  he 
Had  heard  of  the  payment  by  Haden  in 
slaves  before  the  judgment  was  recovered, 
but  was  not  informed  of  the  amount ;  and 
expected   that  the  defendant  in  the  action 


would  produce  the  receipt  on  the  trial, 
which,  however,  he  had  not  done ;  but  that 
he  could  at  any  time  have  obtained  the 
credit  by  applying  either  to  the  respondent 
or  his  counsel.  He  stated  that  Ross  and 
M'Lauchlan  had  a  full  settlement  of  their 
accounts  in  1803.  That  Haden  and  Ross 
had  a  final  settlement  in  1815  of  the  amount 
which  Haden  was  to  pay,  after  giving  him 
credit  for  £  600.  paid  by  Myers ;  which 
amount  was  £  1888.  12.  4. :  And  he  exhib- 
ited that  settlement  and  agreement  with 
his  answer. 

This  cause  also  slept  upon  the  docket  until 
March  1842,  when  it  was  transferred  to  the 
Circuit  court  of  Fluvanna.  In  that  Court 
the  two  causes  came  on  to  be  heard  together, 
and  the  Court  set  aside  the  report  of  com- 
missioner Shore,  and  directed  a  special 
statement  to  be  made  according  to  the  views 
of  the  Court.  Of  this  statement  A  is  in- 
tended to  shew  the  state  of  the  accounts  as 
between    Ross's  executor  and  the  ad- 

93  ministrators     *of    M'Lauchlan     and 
Quarles ;  and  statement  B  is  intended 

to  shew  the  state  of  the  accounts  as  between 
Ross's  executor  and  Haden.  In  both  these 
statements  there  is  a  credit  to  M'Lauchlan 
for  7Ji  per  cent,  upon  the  amount  of  two 
thirds  of  the  good  debts  belonging  to  Dun- 
can M'Lauchlan  A  Co.  at  the  time  of  the 
settlement  in  March  1803;  which  by  Ross's 
proposition  was  to  t>e  allowed  M'l^auchlan 
for  collecting  them.  This  amounted  to 
£  78.  6.  1.  There  was  also  a  credit  on  ac- 
count of  charges  for  slaves  £  42.  13.  6J^. ; 
it  appearing  on  the  face  of  the  account 
stated  in  1803,  that  the  credit  allowed 
M'Lauchlan  was  that  much  less  than  one 
third  of  the  charge  for  the  price  and  hires 
of  slaves  and  interest  thereon.  These  two 
sums  amounting  to  £  120.  19.  73^.  deducted 
equally  from  the  four  bonds  executed  at  the 
time  of  the  settlement,  reduced  them  from 
£  603.  9.  83^.  to  £  573.  4.  9^.  There  was 
also  a  credit  to  M'l^auchlan  for  certain  to- 
bacco and  wheat  amounting  to  £  84.  6. '5. 
This  tobacco  and  wheat  was  alleged  to  have 
been  delivered  to  Davis,  the  agent  of  Ross, 
the  day  after  he  completed  his  settlement 
with  M'Lrauchlan  in  1802,  and  it  did  not 
appear  in  the  settlement  of  March  1803. 
But  the  same  credit  had  been  set  up  by 
M'Lauchlan  in  his  injunction  suit  in  the 
County  court  of  Fluvanna,  and  also  by 
Quarles  before  the  commissioner  in  1810, 
and  had  been  rejected  by  both  Courts. 
There  was  also  a  credit  for  the  costs  in  the 
actions  at  law  on  the  second  and  third 
bonds. 

Besides  these  credits,  there  were  others 
about  which  there  was  no  question  that  they 
were  proper  credits  in  statement  A,  which 
included  a  charge  of  the  fourth  bond  as 
well  as  the  second  and  third ;  but  which  the 
plaintiff  insisted  were  not  properly  credited 
in  statement  B,  in  which  only  the  second 
and  third  bonds  were  charged.  These  cred- 
its the  plaintiff  insisted  he  had  a  right  to 
apply  to  the  discharge  of  the  fourth  bond, 
first,  because  the  debtor  had  directed 

94  no  particular  '^application  of  the  pay- 
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ments;  and,  second,  because  by  the 
settlement  between  Ross  and  Haden,  the 
latter  was  concluded  from  insisting  on  these 
credits;  especially  as  in  that  settlement 
Ross  had  allowed  him  a  credit  for  the  pay- 
ment made  by  Myers,  to  which  it  was  in- 
sisted he  was  not  entitled.  These  credits 
were  first  £  150.  18.  1.  Upon  a  settlement 
made  in  1810,  it  appeared  M'l^auchlan  had 
overpaid  the  first  bond  to  this  amount. 
Second,  £  149.  17.  lOJi.  made  under  an  ex- 
ecution issued  on  the  decree  of  1810.  Third, 
the  proceeds  of  a  lot  in  the  town  of  Colum- 
bia, which  belonged  to  M'Lauchlan's 
estate,  and  was  sold  in  1810.  There  were 
other  credits  about  which  there  was  no  dis- 
pute. The  statement  A,  after  crediting  the 
amount  paid  by  Haden,  shewed  still  a  bal- 
ance due  from  M'Lauchlan's  estate  to  Ross 
of  £  483.  15.  3%. ;  and  statement  B  shewed 
that  Haden  had  overpaid  on  the  8th  Febru- 
ary 1816,  the  amount  for  which  he  was  re- 
sponsible to  Ross  £  632.  17. 

The  two  causes  came  on  to  be  finally 
heard  in  April  1844,  when  the  Court  con- 
firmed the  statements  A  and  B,  and  made  a 
decree  against  the  sureties  of  Quarles  the 
executor  of  M'l^auchlan,  for  the  sum  of 
£  483.  15.  35i.,  with  interest  thereon  from 
the  8th  of  February  1816  until  paid ;  but  de- 
clined to  make  a  decree  against  the  repre- 
sentatives of  M%auchlan  or  Quarles  for 
said  sum  with  interest,  because  the  decrees 
before  rendered  in  the  cause  against  Quarles 
exceeded  the  amount  due  as  aforesaid. 

And  in  the  second  suit  the  Court  rein- 
stated the  injunction  granted  to  the  plain- 
tiff Haden  so  far  as  it  had  been  dissolved 
by  previous  orders  in  the  cause,  and  made 
it  perpetual,  and  further  decreed  that  the 
plaintiff  in  this  suit  should  recover  of  Ross's 
executor,  to  be  paid  out  of  the  assets  of  his 
testator  in  his  hands  to  be  administered,  his 
costs  and  the  further  sum  of  £  632.  17., 
the  amount  overpaid  by  Haden  to  Ross, 
95  with  interest  *thereon  from  the  date 
of  the  decree  until  paid:  the  Court 
being  of  opinion  that  it  was  not  competent 
to  give  interest  on  the  same  from  the  date 
of  such  overpayment.  From  the  decree  in 
both  cases  Ross's  executor  applied  to  this 
Court  for  an  appeal,  which  was  allowed. 

Cooke,  for  the  appellant. 
Irvine  and  Stanard  A  Bouldin,  for  the  ap- 
pellees. 

AI^LBN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  in  the  state- 
ment A,  referred  to  and  adopted  as  the  basis 
of  the  decree  in  the  first  of  said  suits,  the 
Circuit  Superior  court  erred  in  allowing  as 
credits  to  reduce  the  amount  of  the  debt  due 
from  Duncan  M'Lauchlan  to  David  Ross, 
the  sum  of  £  78.  6.  1.  for  commissions  on 
two  thirds  of  good  debts,  and  also  the  sum 
of  £  42.  13.  6Sj.  short  credit  for  interest  on 
the  hires  of  slaves:  and,  therefore,  there 
was  error  in  reducing  the  amount  of  each 
bond  frbm  the  sum  of  £  603.  9.  8^.  to 
£  573.  4.  9}4't  and  making  such  reduced 
amount  of  the  bonds  the   basis  of  calcula- 


tions. The  Court  is  further  of  opinion, 
that  after  the  decree  dissolving  the  injunc- 
tion and  dismissing  the  bill,  and  the  decree 
against  John  Quarles,  ex'orof  D.  M'Lauch- 
lan,  and  the  proceedings  had  in  this  cause, 
it  is  too  late  to  set  up  the  credit  of  £  84.  6. 
5.  for  tobacco  and  wheat,  allowed  in  said 
statement  A,  and  that  said  Court  erred  in 
allowing  said  credit,  and  also  the  credit  of 
£  4.  14.  10^.  costs  at  law  on  the  second 
and  third  bonds.  The  court  is  further  of 
opinion,  that  when  the  Circuit  court  prop- 
erly set  aside  the  report  of  commissioner 
Shore,  and  caused  the  statement  A  to  be 
made  out  as  exhibiting  the  true  balance  due 
to  the  estate  of  D.  Ross,  for  which  the  se- 
curities of  John  Quarles,  the  executor  of  I>. 
M'Lauchlan,  were  liable,  they  should  also 
have  been  debited  with  the  sum  of  166 

96  dollars   113^    cents,    or  £  49.  *17.  3., 
the  amount  of  costs  decreed  to  said 

Ross  against  said  Quarles  on  the  20th  of 
June  1812,  it  appearing  on  the  face  of  said 
proceedings,  that  said  costs  were  recovered 
by  said  Ross  in  a  suit  instituted  to  obtain 
an  account  of  the  assets,  and  charging  a 
devastavit,  and  were,  therefore,  a  proper 
charge  against  the  securities.  The  Court 
is,  therefore,  of  opinion,  that  the  statement 
A,  and  decree  based  thereon,  are  erroneoa& 
in  allowing  the  credits  above  designated, 
and  in  omitting  the  charge  for  £  49.  17.  3. 
costs  aforesaid ;  and  as  a  consequence,  that 
all  the  calculations  of  interest  and  damages 
in  said  statement  A,  based  upon  the  allow- 
ance of  such  credits  and  omission  of  such 
charge,  are  also  erroneous.  It  is  therefore 
considered,  that  the  decree  in  the  first  of 
the  above  cases  be  reversed  with  costs  to 
the  appellant,  and  the  cause  remanded  to  the 
Circuit  court,  with  instructions  to  commit 
the  accounts  to  a  commissioner,  who  is  to 
take  the  statement  A  above  referred  to,  as 
the  basis  of  his  report,  and  correcting  the 
same  so  far,  and  so  far  only,  as  it  is  herein 
before  declared  to  be  erroneous,  and  modify- 
ing the  calculations  of  interest  and  damages 
so  as  to  conform  with  the  true  sums  after 
disallowing  the  credits  so  as  aforesaid  im- 
properly allowed,  and  charging  the  sum 
improperly  omitted,  and  rejecting  all  other 
claims  for  charges  or  credits  on  either  side, 
other  than  those  appearing  on  the  face  of 
said  statement,  or  herein  mentioned,  the 
balance  so  appearing,  will  be  the  amount 
for  which,  with  interest,  the  appellant  in 
the  first  of  said  suits  will  be  entitled  to  a 
decree. 

And  in  the  second  of  said  suits  of  Ross'a 
ex'or  against  the  representative  of  Joseph 
Haden  deceased,  the  Court  is  of  opinion, 
that  the  statement  B,  made  out  and  adopted 
as  the  basis  of  the  decree  rendered  in  the 
last  suit,  was  erroneous  in  allowing  as 
credits  to  reduce  the  bonds  the  sums  of 
;^  87.  6.  1.  and  ;f  42.  13.  6J^.,  and  there- 
fore there  was  error  in  reducing  the  amount 
of   each   bond    from   £  603.  9.  8}^.  to 

97  £  573.  4.  9Ji.  and,  making  *such   re- 
duced  amount  of  the  bonds  the  basis 

of  calculation.     The   Court   is   further  of 
opinion,  that  the  security  in  the  injunction 
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bond  was  precluded  by  the  decree  dissolv- 
ing the  injnnction  and  dismissing  the  bill, 
from  setting*  np  credits  passed  upon  by  said 
decree  between  the  creditor  and  his  princi- 
pal, and  therefore  the  Court  erred  in  allow- 
ing a  credit  for  £  84.  6.  5.  for  tobacco  and 
wheat.  The  Court  is  therefore  of  opinion, 
that  said  statement  B,  and  the  decree  based 
thereon,  are  erroneous  in  allowing  the  cred- 
its aforesaid,  and  as  a  consequence,  that 
the  calculations  of  interest  and  damages  in 
tiie  statement  B,  based  on  the  allowance  of 
soch  credits,  are  also  erroneous.  The  Court 
is  further  of  opinion,  that  notwithstanding 
the  agreement  of  the  21st  of  October  1815, 
between  said  J.  Haden  and  D.  Ross,  it  was 
competent  for  the  former  or  his  representa- 
tive, to  shew  that  the  same  was  entered 
into  by  him  in  ignorance  of  the  true  amount 
due  on  the  judgments  enjoined,  and  that 
by  a  proper  application  of  the  payments 
receiT^  by  Ross  out  of  the  proceeds  of  his 
debtor's  estate,  the  amount  due  on  said 
judgments  enjoined,  was  less  than  the  sum 
aet  forth  in  the  agreement  of  the  2l8t  of 
October  1815.  And  the  Court  is  further  of 
opinion,  that  as  the  judgments  constituted 
a  lien  on  the  real  estate,  and  a  debt  of  the 
highest  dignity  against  the  assets,  it  was 
the  duty  of  said  Ross  to  apply  the  payments 
received  principally  from  the  sale  of  the 
real  estate  to  the  credit  of  the  judgments, 
and  if,  by  his  failure  to  do  so,  the  security 
in  the  injunction  bond,  has  been  induced 
when  ignorant  of  the  misapplication  of  the 
payments  by  the  creditor,  to  enter  into  a 
compromise  by  which  he  bound  himself  to 
pay,  and  did  pay  a  larger  sum  than  could 
rightfully  have  been  demanded  from  him, 
such  compromise  and  payment  should  not 
prevent  the  security  from  recovering  back 
the  money  so  overpaid  by  mistake ;  and 
upon  sums  so  overpaid  by  mistake  as  afore- 
said, the  party  is  entitled  to  recover 
98  interest.  The  *Court  is  therefore  of 
opinion,  that  said  decree  is  also  er- 
roneous to  the  prejudice  of  the  appellee  in 
not  allowing  interest  on  the  sum  which  it 
was  ascertained  he  was  entitled  to  recover 
back.  It  is  therefore  ordered  and  decreed, 
that  the  decree  is  erroneous,  and  the  same 
is  reversed ;  but  as  it  is  manifest  the  appel- 
lee, by  the  allowance  of  interest  on  the  sum 
overpaid  by  him,  will  be  the  party  sub- 
stantially prevailing,  as  the  sum,  though 
reduced  by  the  principles  of  this  opinion, 
to  which  the  appellee  will  be  entitled,  to- 
gether with  interest  from  the  time  when  the 
same  was  paid  to  the  period  of  rendering 
the  decree,  it  is  apparent,  will  exceed  the 
amount  of  the  decree  appealed  from,  it  is 
further  ordered  and  decreed,  that  the  appel- 
lee recover  his  costs  to  be  levied,  &c.  And 
the  cause  is  remanded,  with  instructioils  to 
commit  the  accounts  to  a  commissioner,  who 
is  to  take  the  statement  B,  above  referred 
to,  as  the  basis  of  his  report,  and  correcting 
the  same  so  far  only  as  the  same  is  herein 
declared  to  be  erroneous,  and  modifying  the 
calculations  of  interest  and  damages  so  as 
to  conform  to  the  said  statement  as  cor- 
rected, and  rejecting  all  other  claims  for 


credit  or  charges  on  either  side,  than  such 
as  appear  on  the  face  of  the  statement ;  for 
the  balance  ascertained  by  the  statement  so 
corrected,  and  calculations  so  modified,  to 
have  been  overpaid  by  the  said  J.  Haden, 
with  interest  thereon  as  aforesaid,  the  rep- 
resentative of  said  Haden  will  be  entitled 
to  a  decree  against  the  appellant,  which 
is  ordered  to  t>e  certified. 
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April  Term,  1860,  Rtctamond. 
(Absent  Caxoaj,  P.) 


I.  Logvtoes— DIvlsloBof  Slavci 
—Death  of  Om  of  Slaves  before  CooflraistkMi— Effect 

C—e  «t  Bar.— Commissioners  are  appointed   to 
divide  slayes  amonir  legatees,  and  are  directed  to 
allot  and  deliver  to  each  his  share.    They  make 
the  division,  and  deliver  to  each  legatee  the  slaves 
allotted  to  him.    The  legatees  are  satisiled  at  the 
time,  with  the  division  and  allotment ;  and  each 
takes  possession  of  the  slaves  allotted  to  him.  and 
thenceforth    exercises    ownership    over    them. 
Before  the  report  of  the  commissioners  is  con- 
firmed a  slave  allotted  to  one  of  the  legatees  dies, 
and  he  therefore  objects  to  the  confirmation  of 
the  report.    HsiJ> :  That    onder   these    circum- 
stances each  party  wonld  have  been  entitled  to  the 
benefit  of  any  increase  in  the  value  of  his  allot- 
ment, from  the  time  of  such  division  and  taking 
exclusive  possession,  and  is  also  bound  to  bear 
the  loss  occasioned  by  the  death  of  any  one  of  the 
slaves  thereafter :  thourh  at  the   time  of  such 
increase  in  value  or  loss  the  report  may  not  have 
been  formally  confirmed. 
3.  Wills— Constructloa— Case  at  Bar.— Testator  srives 
all  his  estate,  real  and  personal,  to  his  widow, 
until  his  younrest  child  comes  of  ace  ;  and  directs 
that  it  shall  then  be  divided,  one  third  to  his  widow 
for  her  life,  and  subject  to  the  widow's  life  estate, 
equally  among-  his  children  :  but  he  charg-es  the 
interest  of  his  daughter  W.  with  £500,  advanced  to 
her  on  her  marriacre.    W.  and  her  husband  convey 
for  value  all  her  interest  in  the  real  estate  to  M. ; 
and  the  husband  conveys  to  M.,  for  value,  all  his 
wife's  interest  in  the  personal  estate.    The  estate 
is  divided  according  to  the  directions  of  the  will, 
when  the  youngest  child  comes  of  age,  when  M. 
receives  the  share  of  W..  abated  by  the  whole 
charge  of  £60a    After  the  division,  and  in  the  life- 
time of  the  husband,  M.  purchases  the  life  estate 
of  the  widow  in  one  of  the  slaves  allotted  to  her, 
and  sells  the  slave.    The  husband  dies  in  the  life- 
time of  the  widow,  leaving  his  wife  W.  surviving 
him,  and  then  the  widow  dies.    Hxld  : 
I.  5aine— Same— Same.- M.  is  not  entitled,   under 
his  purchase  from  the  husband,  to  the  interest 
of  W.  in  the  personal   estate    allotted  to  the 
widow  for  her  life  ;  but  it  survives  to  W. 
a.  Same— Same— Same.— M.  is  not  entitled  to   the 
share  of  W.  in  the  slave,  the  life  estate  in  which 
he  purchased  from  the  widow. 
100     'a.  Same  —  Same— Same.— M.     must    account 
for  said  slave  at  her  value  at  the  time  of 
the  widow's  death  ;  except  as  to  those  of  the 
legatees  wbo  consented  to  the  sale  by  him. 
4.  Same— Same— Same.— W.  must  bear  her  propor- 
tion of  the  charge  of  £600  :  and  to  ascertain  that 
proportion  M.  is  to  be  debited  with  the  value  of 
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the  estate  real  and  personal  allotted  to  him  on 
the  first  division  of  the  estate,  at  its  valae  at 
that  time,  and  the  value  of  the  real  estate  to 
which  he  is  entitled  at  the  death  of  the  widow, 
at  its  value  at  the  time  of  her  death.  And  W.  is 
to  be  debited  with  the  value  of  the  slaves  to  which 
she  is  entitled  at  the  death  of  the  widow ,  as  of 
their  value  at  that  time  :  and  the  £500  is  to  be 
charsred  ratably  to  each. 

Dr.  Gustavus  B.  Horner,  late  of  the 
county  of  Fauquier,  died  in  1815.  By  his 
will,  which  was  admitted  to  probat  in  the 
County  court  of  Fauquier,  he  directed  that 
until  his  young^est  daughter,  Marianna, 
attained  the  age  of  fourteen  years,  his 
estate  which  might  remain  after  the  pay- 
ment of  his  debts,  should  be  kept  undivided, 
and  that  the  profits  should  be  used  by  his 
executors  for  the  maintenance  of  his  widow 
and  his  unmarried  children.  And  when 
the  youngest  daughter  attained  the  age  of 
fourteen  years,  his  widow  should  receive 
such  portion  of  his  estate  as  she  would  be 
entitled  to  if  he  had  died  intestate;  and 
the  remainder  thereof  should  be  equally 
divided  among  his  eight  children;  except 
that  the  share  of  his  daughter  Frances 
Whiting  should  be  charged  with  the  sum  of 
;f  500.,  which  he  had  advanced  to  her  on  her 
marriage  with  George  B.  M^iting. 

In  the  year  1817  George  B.  Whiting  and 
his  wife  Frances,  by  deed  bearing  date  the 
11th  day  of  August  of  that  year,  in  con- 
sideration of  1708  dollars  34  cents  conveyed 
to  Thomas  I^.  Moore,  the  interest  of  Frances 
Whiting  in  the  real  estate  of  her  father. 
And  on  the  same  day  George  B.  Whiting, 
in  consideration  of  1000  dollars,  conveyed 
to  Moore  the  whole  interest  of  his  wife  in 
the  personal  estate  of  Gustavus  B.  Homer. 
In  December  1826  the  estate  of  Gustavus 
B.  Horner  was  divided  under  a  decree 
101  of  the  late  Chancery  court  *of  Fred- 
ericksburg, when  there  were  allotted 
to  the  widow  slaves  valued  %t  2375  dollars, 
and  two  tracts  of  land  in  the  county  of 
Fauquier,  one  of  which  was  called  Turkey 
run,  and  a  house  and  lot  in  Warrenton; 
and  the  share  of  each  of  the  children  in  the 
slaves  amounted  to  850  dollars.  At  this 
time  Thomas  h.  Moore  was  entitled  to  two 
shares  of  the  estate:  one  in  right  of  his 
wife,  who  was  one  of  the  children  of  Dr. 
Horner,  and  the  other  by  virtue  of  the  con- 
veyances from  George  B.  Whiting  and  his 
wife  to  him ;  but  the  latter  was  subject  to 
the  charge  of  £  500.  under  the  will  of  Dr. 
Horner.  In  making  the  division  the  com- 
missioners charged  this  jQ  500.  against  his 
interest  in  the  slaves,  as  well  that  which 
he  held  in  right  of  his  wife,  as  that  of 
Mrs.  Whiting;  so  that  he  only  received,  on 
account  of  his  interest  in  the  slaves,  the 
sum  of  33  dollars  34  cents ;  but  he  received 
the  whole  of  Mrs.  Whiting's  interest  in 
the  real  estate  then  divided. 

Thomas  B.  Whiting  died  in  1835,  in  the 
lifetime  of  Mrs.  Horner.  She  died  in  1837, 
and  Frances  Whiting  survived  them. 

In  1838  James  B.  Thornton  and  Marianna 
his    wife,    who  was  the  youngest  daughter 


of  Dr.  Horner,  filed  their  bill  in  the  Circuit 
court  of  Fauquier  county,  ag'ainst  Thomas 
L.  Moore  and  his  wife  and  others,  the  chil- 
dren of  Dr.  Horner,  or  persons  claiming' 
under  them,  in  which  they  asked  for  a  di- 
vision of  the  property  which  had  been  as- 
signed to  Mrs.  Horner  for  her  life,  and  for 
an  account  of  the  rents  of  land  and  hires 
of  slaves  which  h^d  been  received  by  any  of 
the  parties  since  the  death  of  Mrs.  Horner; 
and  also  for  an  account  of  any  firewood, 
timber,  building  stone  or  any  other  profit 
which  any  of  the  parties  had  obtained  from 
the    land.     This   bill   did    not   make    Mrs. 

Frances  Whiting  a  party. 
102  *Moore  and  wife  answered  the  bill, 
and  claimed  that  they  were  entitled 
to  five  eighths  of  the  property,  one  eighth 
in  right  of  Mrs.  Moore,  and  the  others  by- 
purchase;  and  of  these  one  was  the  interest 
of  Mrs.  Whiting.  The  other  defendants 
also  answered;  and  in  October  1838  the 
Court  made  a  decree  appointing  commis- 
sioners to  divide  the  tract  of  land  called 
Turkey  run  among  the  parties,  assig-ning- 
live  eighths  thereof  to  John  Glassell  as 
trustee  for  Moore  and  wife;  and  also  to 
divide  the  slaves,  and  assign  five  eighths 
thereof  to  Glassell  on  the  same  trust ;  and 
appointing  other  commissioners  to  sell  the 
house  and  lot  in  Warrenton.  And  a  com- 
missioner was  directed  to  take  an  account 
of  the  rents  and  hires  of  the  property  to 
which  the  parties  were  respectively  entitled 
from  the  time  of  the  death  of  Mrs.  Homer 
until  the  1st  of  January  1839.  At  the  same 
term  of  the  Court  so  much  of  this  decree  as 
directed  a  division  of  the  slaves  was  set 
aside. 

In  December  1838,  the  plaintiffs  filed  an 
amended  bill  making  Frances  Whiting  a 
party  defendant:  and  she  answered,  and 
insisted  that  as  her  husband,  George  B. 
Whiting,  had  died  in  the  lifetime  of  Mrs. 
Horner,  before  the  slaves  allotted  to  the 
widow  were  or  were  capable  of  being  re- 
duced into  possession  by  Moore,  she  was 
entitled  to  them,  notwithstanding  the  con- 
veyance by  her  husband  to  Moore. 

The  commissioners  appointed  to  divide 
the  land,  made  their  report ;  and  the  cause 
came  on  again  to  be  heard  in  May  1839, 
when  the  Court  confirmed  the  report;  and 
that  branch  of  the  cause  was  then  termi- 
nated. The  Court  further  held  that  Frances 
Whiting  was  entitled  to  an  equal  division 
of  the  dower  slaves  of  the  widow  of  Gus- 
tavus B.  Horner  deceased,  with  the  other 
legatees,  notwithstanding  the  sale  and  as- 
signment of  her  interest  therein  by  her 
deceased  husband,  for  valuable  considera- 
tion to  Thomas  L.  Moore ;  and  made  a  de- 
cree, directing  a  commissioner  of  the 
103  Court  to  ascertain  *the  value  of  the 
dower  of  the  said  widow  at  the  time 
of  its  assig-nment  to  her,  and  at  her  death ; 
the  value  of  each  child's  interest  in  the 
same  at  both  of  these  periods ;  the  value  of 
said  Frances  Whiting's  interest,  both  real 
and  personal,  in  the  estate  of  Dr.  Horner, 
which  Moore  received  on  the  division 
thereof ;  and  the  value  of  the  said  Frances 
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Whiting's  interest  in  the  real  estate  as- 
signed to  the  said  widow,  both  at  the  time 
of  the  assignment  and  at  the  death  of  the 
widow;  and  the  value  of  her  share  of 
the  dower  slaves  at  said  periods.  And  the 
Court  not  then  deciding  whether  the  inter- 
est of  the  said  Frances  in  the  dower  slaves 
aforesaid,  was  subject  to  the  £  500.  charged 
by  the  will  of  Dr.  Homer  on  her  share  of 
his  estate,  directed  the  commissioner  to  re- 
port a  scheme  for  division  of  said  slaves, 
vbereby  the  share  of  the  said  Frances  in 
the  dower  slaves  of  the  widow  of  Gustavus 
B.  Homer  would  be  subject  to  a  portion  of 
said  charge  of  £  500.,  estimating  the  value 
of  said  dower  slaves  at  the  peric^  when  the 
same  were  allotted  to  the  widow ;  and  also 
at  the  time  of  her  death.  And  the  Court 
further  directed  the  commissioner  to  settle 
the  accounts  between  the  devisees  and  leg- 
atees of  Dr.  Horner,  ascertaining  the  value 
of  the  stone  and  wood  which  either  of  them 
may  have  taken  from  the  dower  estate  of 
the  widow;  and  taking  into  the  accounts 
the  value  at  the  time  of  the  widow's  death, 
of  a  slave  named  Celia,  one  of  the  dower 
slaves  admitted  by  Thomas  B.  Moore  to 
have  been  sold  by  him.  And  that  the  com- 
missioner should  take  an  account  of  the 
rents  and  hires  which  had  accrued  since  the 
widow's  death  to  the  end  of  the  current 
year;  and  to  whom  the  same  was  chargea- 
ble. 

In  obedience  to  this  decree,  master  com- 
missioner Knox  made  a  report  which  was 
returned  on  the  4th  of  April  1840.  From 
this  report,  it  appeared  that  the  £  500. 
charged  by  Dr.  Homer  on  the  share  of  his 

estate    bequeathed    to    his   daughter, 
104      Frances  Whiting,  had   been  ^charged 

to  Thomas  Lt,  Moore,  as  hereinbefore 
stated,  upon  the  division  of  the  estate  in 
1826.  It  also  appeared  from  the  report,  that 
if  the  share  of  Mr.  Whiting  in  the  dower 
slaves  was  to  bear  an  equal  proportion  of 
the  charge  of  £  500.,  then,  if  the  whole  in- 
terest was  to  be  valued  as  at  the  time  of 
the  division  in  1826,  she  should  be  charged 
with  126  dollars  81  cents ;  but  if  the  whole 
share  was  to  be  valued  as  at  the  death  of 
Mrs.  Horner  in  1837,  Mrs.  Whiting's  pro- 
portion of  the  charge  would  be  203  dollars 
70  cents.  It  also  appeared,  that  the  slave 
Celia  was  sold  by  Moore  for  250  dollars,  in 
1827 ;  and  that  she  was  worth  at  the  death 
of  Mrs.  Homer,  350  dollars.  And  it  further 
appeared,  that  Moore  had  obtained  from 
the  Turkey  run  land,  during  the  lifetime 
of  Mrs.  Homer,  a  quantity  of  stone  for  the 
purpose  of  rebuilding  his  house,  which  had 
'  been  burned;  and  had  also  obtained  from 
the  land  twenty-five  cart  loads  of  wood. 

Moore  filed  several  exceptions  to  the  re- 
port of  commissioner  Knoz ;  the  second  of 
which  was  to  the  charge  against  him  for 
the  stone  taken  from  the  Turkey  run  land. 
This  he  insisted  was  not  a  proper  charge ; 
but  if  he  was  chargeable  at  all,  that  the 
commissioner  had  charged  him  with  more 
than  he  had  taken.  And  he  introduced  tes- 
timony which  satisfied  the  Court  below, 
that  the  second  branch  of  the  exception  was 
properly  taken. 
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In  October  1840,  the  cause  was  removed 
to  the  Circuit  court  of  Culpeper  county; 
and  came  on  there  to  be  heard  in  November 
1841,  when  the  Court  overruled  some  of  the 
exceptions,  sustained  the  second,  and  re- 
ferred the  case  to  a  commissioner  to  correct 
the  account  by  charging  Moore  with  three 
hundred  and  fifty  perches  and  five  feet  of 
stone  at  the  price  fixed  by  commissioner 
Knox.  The  Court  further  directed  the  com- 
missioner  to  state  an  account  between  the 

devisees  and  legatees  of  Dr.  Homer, 
105      shewing  the  balance  due  from  *them 

to  each  other;  in  stating  which  ac- 
count he  was  directed  to  charge  Moore  with 
the  value  of  Celia,  the  dower  slave  sold  by 
him,  at  the  price  of  350  dollars,  except  as 
to  the  shares  of  such  of  the  legatees  as  had 
consented  to  the  sale ;  and  as  to  whom  he 
was  to  be  charged  with  the  price  of  that 
slave  at  250  dollars,  after  deducting  there- 
from the  value  of  the  dower  interest  of  Mrs. 
Horner  in  the  slave,  which  interest  had 
been  acquired  by  Moore  previous  to  the 
sale,  and  in  the  lifetime  of  George  B. 
Whiting.  And  the  Court  further  held,  that 
the  charge  of  £  500.  upon  Mrs.  Whiting's 
share  of  Dr.  Horner's  estate  should  have 
been  taken  out  of  her  share  of  the  real  and 
personal  estate  divided  in  1826,  the  personal 
property  being  first  set  off  against  the  said 
£  500. ,  and  the  balance  of  that  sum  being 
charged  upon  the  land;  that  therefore 
Moore  had  a  claim  against  George  B. 
Whiting  for  so  much  as  was  chargeable 
upon  the  land  under  the  warranty  of  his 
deed ;  and  as  it  appeared  that  Whiting  had 
conveyed  property  subject  to  the  payment 
of  his  debts,  in  trust  for  Mrs.  Whiting, 
the  commissioner  was  directed  to  take  an 
account  shewing  the  value  of  all  the  prop- 
erty which  came  into  Mrs.  Whiting's  pos- 
session since  the  death  of  her  husband, 
under  said  deed.  And  commissioners  were 
appointed  to  divide  the  dower  slaves  afore- 
said, and  deliver  to  the  parties  the  slaves 
allotted  to  them  respectively,  except  the 
slaves  allotted  to  Mrs.  Whiting,  which  were 
to  be  hired  out  by  the  commissioners. 

The  commissioner  to  whom  the  accounts 
were  referred,  made  a  report  which  was  re- 
turned in  October  1842.  And  the  commis- 
sioners to  divide  and  deliver  the  slaves, 
also  made  a  report  which  was  filed  at  the 
same  time.  From  this  report  it  appeared 
that  they  had  proceeded  in  December  1841 
to  execute  the  decree  of  November  1841,  and 
had  divided  the  slaves,  and  delivered  to  the 
parties  respectively,  at  the  time  of  the  di- 
vision, the  shares  allotted  to  them;  except 

that  of  Mrs.  Whiting. 
106  *Moore  excepted  to  the  report  of 
the  commissioner  upon  the  accounts 
between  the  parties;  but  these  exceptions 
do  not  refer  to  any  question  decided  by 
this  Court.  He  also  excepted  to  the  report 
of  the  commissioners  appointed  to  divide 
the  slaves,  and  to  a  confirmation  of  that 
report,  on  the  ground  that  Mary,  one  of  the 
slaves  allotted  to  him  by  the  commissioners, 
had  died  about  the  9th  of  September  1842, 
after  the  division,  but  before  the  commis- 


7  QRATT. 


Virginia  Reports,  Annotated. 


107,  108,  lOO 


sionera  had  made  out,  sig^ned  or  returned 
their  report.  With  his  exception,  he  filed 
his  own  affidavit  of  the  death  of  the  slave 
Mary,  and  also  the  affidavit  of  the  physician 
who  attended  her,  with  the  consent  in  writ- 
ing" of  the  counsel  for  two  of  the  parties  in 
this  suit,  that  compensation  in  money  might 
be  decreed  to  him  for  the  loss  of  the  slave, 
instead  of  another  division ;  and  the  state- 
ment of  another  of  the  counsel  in  the  cause 
that  he  had  understood  from  John  Marr,  one 
of  the  parties  to  this  suit,  and  had  no  doubt 
of  the  fact,  that  the  said  slave  Mary  was 
dead,  and  had  died  since  the  division  of 
the  slaves. 

The  cause  came  on  again  to  t>e  heard  in 
November  1842,  when  the  Court  recommitted 
the  accounts  to  the  commissioner,  and  on 
the  motion  of  the  defendant  John  Marr, 
suspended  action  on  the  report  of  the  com- 
missioners for  the  division  of  the  slaves; 
and  allowed  to  the  parties  until  the  next 
term  of  the  Court,  to  take  evidence  in  rela- 
tion to  the  subject  of  Moore's  exception  to 
this  report. 

It  appeared  from  the  evidence,  that  the 
commissioners  proceeded  in  December  1341, 
to  divide  the  slaves  in  pursuance  of  the  de- 
cree of  the  previous  November.  That  the 
slaves  allotted  to  the  parties  respectively, 
except  those  allotted  to  Mrs.  Whiting,  were 
delivered  to  them.  That  a  Mr.  Wallace 
was  requested  to  draw  up  their  report,  and 
consented  to  do  it ;  and  more  than  once  ap- 
plied for  the  papers  to  one  of  the  commis- 
sioners with  whom  they  were  left,  for 
107  the  purpose  of  preparing  the  *report; 
but  the  commissioner  having  lent  to 
Moore  the  copy  of  the  decree  under  which 
they  had  acted,  and  he  having  mislaid  it, 
for  the  want  of  that  paper  the  report  was 
not  prepared  in  time  to  be  returned  to  the 
spring  term  of  the  Court  for  1842. 

It  further  appeared,  that  all  the  parties 
were  satisfied  with  the  division  when  it 
was  made.  That  Moore  took  possession  of 
the  slaves  allotted  to  him ;  that  he  sold  one 
of  them ;  that  he  pledged  the  slave  Mary, 
in  April  1842,  to  indemnify  his  surety  in 
certain  forthcoming  bonds.  That  several 
executions  against  him  were  levied  upon 
her  in  May  1842 ;  that  at  the  June  Court  of 
Fauquier  county,  she  was  to  have  been 
sold,  but  the  sale  was  postponed  by  the 
plaintiffs,  as  the  sheriff  understood,  at  the 
request  of  Moore.  That  at  the  July  Court, 
when  she  was  again  to  be  sold,  the  sheriff 
applied  to  Moore  for  her,  for  the  purpose 
of  selling  her,  when  he  was  informed  by 
Moore  that  he  had  sent  her  to  a  Mr. 
M'Elhany  in  Loudoun  county,  for  the  pur- 
pose of  selling  her  at  private  sale;  and 
therefore  she  was  not  sold  at  that  time  by 
the  sheriff.  There  was  no  evidence  that 
she  was  dead,  except  that  which  was  filed 
by  Moore  with  his  exception  as  before 
stated. 

The  commissioner  returned  his  report 
upon  the  accounts  between  the  parties  in 
June  1843,  to  which  Moore  excepted.  His 
first  exception  was  to  the  charge  against 
him,    in   favour  of  Mrs.    Whiting,  for  her  | 


share  of  the  value  of  the  slave  Celia.  The 
ground  of  this  exception  was,  that  Greorg^e 
B.  Whiting  had  sold  to  him  all  the  interest 
of  his  wife  in  the  personal  estate  of  her 
father;  and  that  he  had,  in  the  lifetime  of 
said  Whiting,  acquired  the  life  estate  of 
Mrs.  Homer  in  this  slave;  ^d  therefore 
that  Mrs.  Whiting,  though  she  survived 
her  hubsand,  was  not  entitled  to  any  inter- 
est in  this  slave. 
The  cause  came  on  to  be  finally  heard  in 
June  1843,  when  the    Court   overruled 

108  the  exception  of  the  defendant  *Moore, 
to  the  report  of  the  commissioners  for 

the  division  of  the  slaves ;  the  said  defend- 
ant having  failed,  though  indulged  with 
time  for  that  purpose,  to  produce  any  satis- 
factory evidence  of  the  alleged  death  of  the 
slave  Mary,  and  the  material  facts  in  rela- 
tion thereto.  And  the  said  report  and  the 
division  of  the  slaves  therein  mentioned  was 
confirmed ;  and  the  decree  was  accord! ng-ly. 

And  the  Court  overruled  the  exceptions 
of  Moore  to  the  report  of  the  commissioner 
returned  in  June  1843,  and  made  a  decree 
in  accordance  with  the  report. 

At  the  term  when  this  cause  was  decided, 
in  the  course  of  the  argument,  the  counsel 
for  some  of  the  parties  opposed  in  interest 
to  Moore,  suggested  that  the  death  of  the 
slave  Mary  did  not  appear  by  any  legfal 
evidence,  and'would  not  be  admitted,  unless 
all  other  facts  which  he  deemed  material  to 
the  question,  were  also  admitted  to  be  true. 
Whereupon  Moore  moved  the  Court  to  con- 
tinue the  cause  to  afford  him  time  to  prove 
the  fact  of  the  death  of  said  slave,  if  the 
Court  reg-arded  the  proof  of  that  fact  al- 
ready furnished,  insufficient.  And  to  sus- 
tain this  motion,  he  relied  on  his  ovm 
affidavit,  and  the  other  proofs  before  men- 
tioned. But  the  Court  deciding  that  the 
proof  of  the  death  of  the  slave  and  the  ma- 
terial circumstances  relating  thereto,  were 
not  sufficient,  and  that  ample  time  to  ob- 
tain the  said  proof  had  been  allowed,  over- 
ruled the  motion,  and  proceeded  to  confirm 
the  said  report,  and  to  make  a  decree  in 
the  cause.  To  which  opinion  of  the  Court, 
Moore  excepted.  And  the  Court  certified 
that  at  the  previous  term,  the  matter  of 
Moore's  exception  in  relation  to  the  death 
of  the  slave  Mary,  was  argued,  and  was  not 
then  decided  on  by  the  Court,  because  the 
facts  in  relation  to  her  death,  and  such  as 
the  parties  deemed  material  in  deciding* 
upon  that  exception,  were  not  in  proof,  and 
therefore  time  was  allowed  the  parties  until 
the  present  term,  to  take  their  testimony 
in  relation  thereto. 

109  *Moore  applied  to  this  Court  for  an 
appeal  from  the  decrees  in  the  cause* 

which  was  allowed. 

Harrison  for  the  appellant. 
I<yons  for  the  appellees. 

ALXvBN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  as  it  ap- 
pears by  the  interlocutory  decree  of  the  6th 
November  1841,  the  commissioners  thereby 
appointed  were  directed  to  divide  the  dower 
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alayes  and  allot  the  same  to  the  parties 
respectively  entitled,  and  to  deliver  over  to 
the  parties  respectively  the  shares  so  allotted 
to  them,  except  the  share  allotted  to  Frances 
Whiting,  which  the  commissioners  were  to 
hire  oat;  and  the  said  commissioners  hav- 
ing, in  parstfbnce  of  such  decree,  divided 
said  slaves,  and  the  parties  having  drawn 
their  shares  respectively  by  lot,  the  same 
were  delivered  to  them,  and  thereafter  each 
eiercised  exclusive  ownership  over  the  share 
so  allotted  to  each  respectively ;  and  no  ob- 
jection appearing  to  have  been  alleged 
against  the  fairness  of  the  division  when 
made,  either  at  the  time  of  the  division  or 
afterwards,  under  the  circumstances  so  ap- 
pearing, each  party  would  have  been  en- 
titled to  the  benefit  of  any  increase  in  the 
value  of  his  allotment  from  thetime  of  such 
division  and  taking  exclusive  possession  ; 
and  is  also  bound  to  bear  the  loss  occasioned 
by  the  death  of  any  one  of  the  slaves  there- 
after, though  at  the  time  of  such  increase 
in  value  or  loss,  the  report  may  not  have 
been  formally  confirmed.  The  Court  is 
therefore  of  opinion  there  was  no  error  in 
orerruling  the  exception  on  account  of  the 
death  of  the  slave  Mary,  or  in  overruling 
the  motion  for  a  continuance  to  enable  the 
party  to  take  further  evidence  touching  the 
time  of  her  death. 
The  Court  is  further  of  opinion,  that  the 

£  500.  directed  by  the  testator  Gusta- 
110     vtts  B.  Homer  to  be  ^charged  against 

his  daughter  Frances  Whiting,  as 
having  been  advanced  to  her  on  her  mar- 
riage, was  a  charge  against  her  portion  of 
the  real  and  personal  estate,  to  be  dis- 
tributed according  to  the  will  of  the  testator 
amongst  his  children.  That  it  appears  from 
the  report  of  commissioner  Knox,  filed  on 
the  4th  of  April  1840,  that  the  appellant 
Thomas  L#.  Moore,  in  his  own  right  and  as 
alienee  of  George  B.  Whiting  and  wife, 
and  assignee  of  said  George  B.  Whiting, 
received  at  the  first  distribution  of  said 
estate  the  whole  of  Mrs.  Whiting's  interest 
in  the  real  estate,  slaves  and  perishable 
property  then  divided  and  distributed, 
abated  and  diminished  by  the  £  500.  charged 
as  an  advancement  in  the  will,  whereby  the 
whole  amount  of  said  £  500.  was  charged 
on  the  portion  of  Mrs.  Whiting  in  said 
estate  then  assigned  to  and  received  by  said 
Moore  as  alienee  and  assignee,  whereby  the 
reversion  in  the  dower  lands  and  slaves 
was  wholly  freed  from  any  charge  on  ac- 
count of  said  £  500. ;  an  arrangement  cal- 
culated to  promote  the  convenience  of  all 
concerned,  if,  as  was  then  supposed,  the 
assignment  had  operated  to  pass  the  inter- 
est of  the  said  Frances  Whiting  in  the  re- 
version of  the  dower  slaves.  But  in  the 
contingency  which  has  happened,  of  her 
surviving  her  husband,  who  died  before  the 
life-tenant,  and  becoming  by  such  surviv- 
orship entitled  to  take  her  interest  in  such 
dower  slaves  on  the  death  of  the  tenant  for 
life,  she  should  take  them  charged  with  a 
rateable  portion  of  said  £  500. ;  otherwise  the 
whole  amount  of  the  charge  would  be  thrown 
upon  the  assignee   and  alienee  of  a  portion 


of  the  estate,  instead  of  being,  what  by 
the  will  it  was  intended  to  be,  a  charge  on 
the  whole  of  her  portion.  And  the  appel- 
lant, by  allowing  the  whole  abatement  to 
be  made  from  the  share  received  by  him  at 
the  first  division  and  distribution,  has,-  in 
the  contingency  which  has  happened,  paid 
out     and     advanced     so    much    as    would 

have  been  the  rateable  proportion 
111      ^chargeable    on   the    interest   of  said 

Frances  Whiting  in  the  dower  slaves^ 
and  to  that  extent  has  a  right  to  charge 
said  interest.  In  ascertaining  the  amount 
so  chargeable  the  appellant  should  be 
debited  with  the  whole  value  of  Mrs.  Whit* 
ing's  interest  in  the  land  at  the  time  of  the 
first  division,  and  in  the  slaves  and  perish- 
able estate ;  also  the  value  of  her  interest 
in  the  dower  land  at  the  death  of  the  widow ; 
and  Mrs.  Whiting  should  be  debited  with 
the  value  of  her  interest  in  the  dower  slaves 
at  the  widow's  death.  And  the  amounts 
being  so  ascertained,  the  £  500.  should  be 
charged  rateably  on  each ;  and  for  the 
amount  so  chargeable  to  Mrs.  Whiting  on 
account  of  her  interest  in  the  dower  slaves, 
the  appellant  will  be  entitled  to  a  credit 
against  her  or  a  decree,  as  on  an  adjust- 
ment of  the  accounts  between  them  may  be 
proper.  The  Court  is  therefore  of  opinion, 
that  the  interlocutory  and  final  decrees^  so 
far  as  they  conflict  with  the  principles 
aforesaid,  are  erroneous;  but  that  in  all 
other  respects  the  same  be  affirmed.  The 
said  decrees  are  therefore  reversed,  with 
costs  against  Frances  Whiting,  and  are  re- 
manded, in  order  to  be  corrected  in  the 
particular  hereinbefore  declared  to  be  erro- 
neous as  between  the  appellant  and  said 
Frances  Whiting,  and  to  be  further  pro- 
ceeded in  in  order  to  a  final  decree. 

DANI£^Iv,  J.,  dissented.  He  was  of  opin- 
ion that  by  the  assignment  of  George  B. 
Whiting,  Mrs.  Whiting's  interest  in  the 
slaves  passed  to  Moore.  And  he  was  of 
opinion  that  Moore  was  improperly  charged 
with  the  slave  Mary,  who  died  before  the 
report  of  the  commissioners  was  confirmed. 


112      *Snnlth  &  Others  v.  Thompson's 

Adm'r  &  Others. 

April  Term.  1850,  Richmond. 

(Absent  Allkn,  J.) 

I.  Equity  Practice— Laches  and  Lapse  of  Time*— Case 
at  Bar.— A  party  who  comes  into  a  Court  of  equity 
to  enforce  an  equitable  claim,  must  do  so  within  a 
reasonable  time;  and  he  must  not  delay  until,  by 
his  neflTliflrence,  there  can  no  longrer  be  a  safe  deter- 

^Equity  Practice— Laches  and  Lapse  off  Time.— On  this 
question,  see  the  principal  case  cited  in  Barsramin  v. 
Clarke,  20Oratt.  663,  and  note:  foot-note  to  Carter  t. 
McArtor,  28  OratL  356;  Qarland  r.  Garland,  2  Va. 
Dec.  862:  Bell  v.  Moon,  TO  Va.  344:  Morrison  v.  House- 
holder, 79  Va.  681 ;  Perkins  v.  Lane,  82  Va.  62 :  Scott 
V.  Isaacs,  85  Va.  718.  8  S.  E.  Rep.  678;  Cranmer  t.  Mc- 
Swords,  24  W.  Va.  602;  Pusey  y.  Gardner,  21  W.  Va. 
481:  Elcan  y.  Lancasterian  School.  2P.  &  H.  66l  S^e 
I  extensive  note  to  principal  case  in  54  Am.  Dec.  186. 
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minatlon  of  tbe  controTersy,  and  bis  adversary 
is  exiK>8ed  to  tbe  danger  of  injustice  from  loss  of 
information  and  evidence,  and  means  of  recourse 
asralnst  otbers,  occasioned  by  deatbs,  insolvencies 
and  otber  untoward  circumstances. 

a.  Same— 5«iBe— Discretion  of  Coart.~-Tbe  application 
of  this  equitable  doctrine  is  for  tbe  sound  discre- 
tion of  tbe  Court;  and  does  not  require  tbe  con- 
viction of  tbe  Court  against  tbe  original  justice  of 
tbe  claim,  or  of  any  otber  specific  ground  of  de- 
fence; but  its  belief  tbat,  under  tbe  circumstances 
of  the  case,  it  is  too  late  to  ascertain  tbe  merits  of 
tbe  controversy. 

3.  Same— Sane— Case  at  Bar.— A  case  in  wblcb  tbe 
Court  refused  relief  on  tbe  ground  of  laches  and 
lapse  of  time. 

This  was  a  suit  in  equity,  instituted  in 
September  1845  in  the  Circuit  court  of 
Irouisa  county,  by  the  administrator  de 
bonis  non  with  the  will  annexed,  and  chil- 
dren, of  Garland  Thompson  deceased, 
ag^ainst  the  administrators  de  bonis  non 
with  the  will  annexed,  of  Nathaniel  A. 
Smith  deceased,  his  widow  and  children, 
and  others.  The  case  stated  in  the  original, 
amended  and  supplemental  bills,  was  sub- 
stantially as  follows :  That  in  the  year  1815, 
William  Mitchell,  jr.,  and  Charles  Thomp- 
son, jr.,  borrowed  of  Francis  Jerdone  the 
sum  of  10,000  dollars,  for  which  they  g-ave 
their  joint  obligation  with  Thomas  Price, 
jr. ,  of  Hanover  county,  and  several  other 
persons  as  their  sureties.  That  in  1821 
William  Mitchell,  jr.,  paid  to  Jerdone  his 
moiety   of   the   debt,    and   then  took  from 

Charles  Thompson,  jr.,  a  bond,  with 
113      Nathaniel  Thompson  and  ^Nathaniel 

A.  Smith,  as  his  sureties,  to  secure 
Mitchell  and  his  heirs  against  the  payment 
of  Charles  Thompson's  half  of  the  bond. 
That  this  bond,  though  it  had  been  sought 
for  in  every  place  where  it  might  be  ex- 
pected to  be,  had  not  been  found,  and  they 
charged,  therefore,  that  it  was  lost.  That 
William  Mitchell,  jr.,  died  in  1822;  and  by 
his  will  he  gave  one  half  of  his  estate  to 
his  mother  Isabella  Mitchell,  and  the  other 
half  to  his  sister  Mrs.  Garland  Thompson ; 
and  that  Garland  Thompson  qualified  as 
his  executor,  with  Charles  Goodail  and 
others  as  his  sureties.  That  Isabella 
Mitchell  afterwards  died,  and  left  her  estate 
to  Mrs.  Garland  Thompson.  That  thus  a 
large  part  of  the  estate  of  William  Mitchell, 
jr.,  had  become  the  property  of  Garland 
Thompson ;  and  that  the  complainants  had 
inherited  from  him  a  considerable  property. 
That  Garland  Thompson  died  in  1835;  and 
Charles  Thompson,  jr.,  qualified  as  his  ex- 
ecutor, and  also  as  administrator  de  bonis 
non  with  the  will  annexed  of  William 
Mitchell,  jr.  That  he  had  been  lately  re- 
moved, and  the  plaintiff  Philip  M.  Thomp- 
son had  qualified  on  the  estate  of  Garland 
Thompson,  and  that  of  William  Mitchell 
had  been  committed  to  the  sergeant  of  the 
City  of  Richmond.  That  until  recently 
before  the  institution  of  the  suit,  Charles 
and  Nathaniel  Thompson  were  in  prosperous 
circumstance,  and  fully  able  to  pay  the 
balance  due  upon   the  bond  to  Jerdone ;  but 


that  they  had  then  become  irretrievably 
insolvent.  That  the  administrators  of  Jer- 
done had  recovered  a  judgment  upon  the 
bond  against  Thomas  Price's  representa- 
tive, who  had  paid  the  amount,  and  had 
sued  the  sureties  of  Garland  Thompson  as 
executor  of  William  Mitchell,^  jr.,  for  the 
devastavit  of  the  executor,  and  had  recov- 
ered a  judgment  against  them ;  and  they, 
having  discharged  the  judgment,  had  filed 
their  bill  against  the  complainants  as  the 
administrators  de  bonis  non  with  the 

114  will  annexed   of  Garland  ^Thompson 
and  Isabella  Mitchell,  and   the   heirs 

at  law  and  devisees  of  Garland  Thompson 
and  Isabella  Mitchell,  who  were  the  resid- 
uary legatees  of  William  Mitchell,  to  have 
satisfaction  of  the  amount  so  paid  by  them, 
with  interest  and  costs. 

The  parties  defendants  to  the  bill  were 
the  personal  representative,  widow  and 
children  of  Smith,  Charles  Thompson,  jr., 
and  Nathaniel  Thompson,  the  sureties  of 
Garland  Thompson  as  executor  of  Mitchell, 
and  others ;  and  the  prayer  of  the  bill  was, 
that  the  representative,  devisees  and  lega- 
tees of  Smith  might  be  compelled  to  indem- 
nify and  save  the  complainants  harmless 
against  all  loss  or  injury  on  account  of  the 
debt  of  Jerdone,  and  particularly  against 
the  demand  of  the  sureties  of  Garland 
Thompson  as  executor  of  Mitchell,  and  for 
general  relief. 

The  complainants  filed  with  their  bill, 
the  will  of  William  Mitchell,  in  which  he 
stated  that  he  and  Charles  Thompson,  jr., 
had  borrowed  of  Jerdone  10,000  dollars ;  of 
which  he  had  paid  his  moiety,  and  had 
taken  of  Charles  Thompson,  jr.,  his  bond 
for  5000  dollars,  with  Nathaniel  Thompson 
and  Nathaniel  Smith.  But  this  will  was 
specially  excepted  to  by  the  Smiths  as  in- 
competent evidence  against  them. 

The  personal  representative,  heirs  and 
legatees  of  Smith,  demurred  to  the  original 
and  amended  bills,  and  also  answered  them. 
It  is  unnecessary  to  state  the  grounds  of 
demurrer.  In  their  answer,  they  denied  all 
knowledge  of  the  bond  to  Jerdone;  and 
alleged  that  they  had  never  heard  until 
1843,  of  the  bond  which  the  complainants 
sought  to  set  up  against  their  testator.  And 
they  required  the  fullest  proof  that  the 
bond  ever  existed ;  or  if  it  once  existed, 
that  it  had  not  been  intentionally  destroyed 
by  Garland  Thompson. 

The  only  question  of   fact   really   in  dis- 
pute in  the  cause,  was  as   to  the  existence 
of  the  bond  of  indemnity  to  Mitchell.     As 
to     that,     Charles     Thompson,     jr., 

115  *was     examined,     and     stated,    that 
some    time    in   the  year  1814  or  1815, 

William  Mitchell  and  himself  borrowed  of 
Francis  Jerdone  10,000  dollars,  and  executed 
a  bond  for  the  same,  with  some  three  or 
more  sureties.  That  about  the  year  1820 
or  1821,  Mitchell  paid  one  half  of  this  bond, 
5000  dollars,  to  Jerdone,  and  required  of 
Thompson  to  execute  a  bond  to  him  as  an 
indemnity  for  the  other  half,  which  he  did, 
with  Nathaniel  Thompson  and  Nathaniel 
A.  Smith  as  his  sureties ;  the  condition  of 
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which  last  mentioned  bond  was  to  indem- 
niiy  and  save  harmless  the  said  William 
Mitchell  from  all  liability  as  co-obligor  in 
the  said  bond  of  10,000  dollars  to  Jerdone. 
That  William  Mitchell  was  living  in  Rich- 
mond at  the  time  the  bond  was  executed : 
that  he  wrote  to  Thompson  on  the  subject, 
who,  in  his  answer,  mentioned  Nathaniel 
Thompson  and  Nathaniel  A.  Smith  as  his 
snreties;  to  which  Mitchell  assented.  He 
says  farther,  '*I  think  I  drew  the  bond,  and 
vben  it  was  executed,  I  expect  William 
Mitchell  was  in  Richmond.  I  procured  the 
signatures  of  the  sureties,  and  sent  the 
Imid,  when  executed,  to  William  Mitchell." 
He  had  no  recollection  of  ever  seeing  the 
bond  afterwards. 

The  defendants,  the  Smiths,  introduced 
evidence  to  impeach  the  accuracy  of  the 
statements  of  this  witness,  and  one  of  the 
Judges  of  this  Court  was  disposed  to  ques- 
tion whether  the  bond  had  ever  been  deliv- 
ered to  Mitchell;  but  the  Court  did  not 
deem  it  necessary  to  decide  that  question. 
The  other  facts  stated  in  the  bill  were  made 
oat  bj  the  inroof s. 

In  the  progress  of  the  cause,  a  tract  of 
land  belonging  to  the  heirs  of  Nathaniel 
A.  Smith  was  sold  by  the  consent  of  the 
parties,  and  the  proceeds  were  held  subject 
to  the  future  order  of  the  Court. 

The  cause  came  on  to  be  finally  heard  in 
September  1849,  when  the  Court  was  of 
opinion  that  the  execution  of  the  bond  by 
Nathaniel  A.  Smith  deceased,  and  others, 
was  fully  established  by  the  testi- 
116  mony;  and  it  *appearing  that  the 
other  parties  to  the  said  bond  were 
insolvent,  and  that  the  parties  had  agreed 
that  the  proceeds  of  the  land  sold  as  afore- 
said, should  be  devoted  to  the  satisfaction 
of  the  liability  created  by  said  bond,  if  the 
Court  should  sustain  the  plaintiff's  claim ; 
and  the  Court  being  further  of  opinion, 
that  Goodall  and  others,  the  sureties  of 
Cvarland  Thompson,  as  executor  of  William 
Ifitchell  deceased,  upon  the  recovery  of  the 
judgement  against  them  by  Price's  exec- 
utors, became  entitled  to  the  benefit  of  said 
indemnifying  bond,  and  to  all  the  rights 
and  remedies  to  which  Garland  Thompson, 
as  the  executor  of  William  Mitchell,  would 
have  been  entitled ;  and  the  Court  being 
further  of  opinion,  that  all  the  parties  be- 
ing before  the  Court,  the  parties  ultimately 
liable  should  be  decreed  at  once  to  satisfy 
the  claims  of  the  sureties  of  Garland 
Thompson  as  executor  of  William  Mitchell 
deceased,  to  the  relief  of  the  complainants 
who  were  the  legatees  of  Garland  Thomp- 
son :  It  was  therefore  decreed,  that  out  of 
the  proceeds  of  the  land  aforesaid,  the  costs 
of  all  the  parties  in  the  cause,  except  the 
representatives  and  distributees  of  Na- 
thaniel A.  Smith,  and  Charles  Thompson, 
jr.,  and  Nathaniel  Thompson,  should  first 
t>e  paid;  and  then,  that  there  should  be 
paid  to  the  said  Groodall  and  others,  the 
sum  of  6922  dollars  64  cents ;  that  being  the 
amount  jpaid  by  them  as  the  sureties  of 
Garland  Thompson  as  executor  of  William 
Mitchell,  in  satisfaction   of  the  judgment 


of  Price's  executors  against  them ;  and  also 
the  sum  of  109  dollars  29  cents ;  and  to  the 
plaintiffs  the  sum  of  27  dollars  36  cents, 
that  being  the  amount  of  the  coats  of  the 
parties,  plaintiffs  and  defendants,  in  the 
suit  of  Goodall  and  others  against  the  dev- 
isees and  legatees  of  Garland  Thompson 
deceased.  From  this  decree,  the  devisees 
and  legatees  of  Smith  applied  to  this  Court 
for  an  appeal,  which  was  allowed. 

Steger  and  Morson,  for  the  appellants. 
P.  V.  Daniel,   jr.,    and    Patton,    for    the 
appellees. 

117  ^BALDWIN,  J.,  delivered  the  opin- 
ion of  the  Court. 

The  plaintiffs  in  this  case  have  shewn  no 
original  equity  to  set  up  and  enforce  the 
bond  of  indemnity  in  the  proceedings  men- 
tioned, against  the  representatives  of  Na- 
thaniel Smith,  one  of  the  sureties  therein. 
According  to   their  own    pretensions,    the 

Plaintiffs  are  the  representatives  of  Garland 
^hompson,  and  not  of  William  Mitchell,  to 
whom  that  bond  is  alleged  to  have  been 
executed;  and  the  condition  thereof  was 
not  for  the  indemnity  of  the  representatives 
of  Thompson,  but  of  Mitchell.  Nor  have 
the  plaintiffs  acquired  any  equity  from  the 
circumstance  that  the  estate  of  Garland 
Thompson  was  derived  in  part  from  William 
Mitchell ;  the  bond  of  indemnity  not  being 
a  covenant  running  with  the  estate  of 
Mitchell,  whether  real  or  personal,  against 
others  acquiring  the  same  as  purchasers,  or 
as  volunteers. 

If  the  plaintiffs  can  derive  any  equity 
against  the  sureties  in  the  bond  of  indem- 
nity, it  must  be  from  a  subrogation  by  an- 
ticipation to  the  successive  remedies  of 
others.  These  remedies  are,  the  judgment 
of  the  administrators  of  Jerdone,  upon  the 
original  bond  which  was  the  subject  of  the 
indemnity,  against  the  executors  of  Price 
who  was  one  of  the  sureties  therein — the 
judgment  on  the  relation  of  Price's  execu- 
tors against  the  sureties  in  the  official  bond 
of  Garland  Thompson,  wHo  had  been  exec- 
utor of  William  Mitchell — the  claim  of  those 
sureties  to  reimbursement  against  the  rep- 
resentatives of  Garland  Thompson — the 
claim  of  those  representatives  to  be  reim- 
bursed by  Mitchell's  representatives — and 
a  consequent  claim  of  the  latter  to  the  pro- 
tection afforded  by  the  bond  of  indemnity. 

It  is  therefore  only  by  treating  their  suit 
as  a  bill  quia  timet,  and  for  subrogation 
against  those  who  ought  ultimately  to  l>e 
subjected  to  a  burthen  with  which  they  are 
threatened,  that  the  plaintiffs  can  be  enti- 
tled, if  at  all,  to  the  relief  which  they 

118  seek.     In   that   aspect  of  *their  case, 
their  claim  is  to  a  mere  equity,  which,, 

like  other  equities,  is  open  to  the  defence 
of  laches  and  lapse  of  time. 

The  inresumption  of  payment  arising  from 
lapse  of  time,  when  applicable  to  a  legal 
demand,  as  in  the  case  of  a  debt  secured  by 
bond,  may  be  repelled  by  satisfactory  evi- 
dence that  the  debt  in  point  of  fact  has  not 
been  paid.  That  presumption  arose  in  re- 
gard  to    the    original    bond    executed    by 
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Mitchell  and  Charles  Thompson  and  their 
sureties  to  Jerdone,  which  was  payable  in 
January  1815,  and  upon  which  the  action  of 
Jerdone's  administrators  was  not  brought 
until  after  the  expiration  of  about  30  years. 
The  judgment  recovered  by  the  plaintiffs 
in  that  action,  is  conclusive,  as  between 
the  parties  thereto,  against  the  presumption 
of  payment :  but  it  does  not  conclude  the 
representatives  of  Nathaniel  A.  Smith,  who 
were  neither  parties  nor  privies,  and  the 
judgment  was  recovered  by  default,  and 
without  notice  to  them  pending  the  action. 
The  question  therefore  arising  upon  the 
legal  presumption  of  payment,  and  the  evi- 
dence relied  upon  to  repel  it,  is  still  open 
in  the  present  suit:  but  upon  that  question, 
the  Court  deems  it  unnecessary  to  express 
an  opinion.  Nor  is  it  necessary  to  decide 
another  question  presented  by  the  pleadings 
and  evidence,  to  wit,  whether  the  alleged 
bond  of  indemnity  was  ever  executed  by 
Nathaniel  Smith. 

The  plaintififs  in  the  present  suit  are  not 
seeking  the  aid  of  a  Court  of  equity  to  en- 
force a  legal  demand  on  their  part  against 
the  representatives  of  Nathaniel  Smith. 
They  never  had  »ny  cause  of  action  upon 
the  bond  of  indemnity  alleged  to  have  been 
executed  by  Charles  Thompson  and  his 
sureties  to  Mitchell.  They  have  at  most, 
as  above  indicated,  a  mere  equity  to  be 
subrogated  to  the  place  of  Mitchell's  repre- 
sentative, upon  the  supposition  that  the 
latter  may  be  coerced   to   pay   the   balance 

asserted  to  have  been  in  arrear  upon 
119      the  original  ^ond,  and  the  fear  that 

the  plaintiffs  may  consequently  be 
subjected  to  the  loss.  Without  deciding 
upon^the  original  merits  of  the  case  in  that 
aspect,  the  Court  is  of  opinion  that  the 
plaintiffs  are  debarred  in  a  Court  of  equity, 
under  the  circumstances  of  laches  and  lapse 
of  time  disclosed  by  the  record,  from  the 
relief  which  they  seek. 

This  suit  was  not  brought  until  August 
184.S,  more  than  34  years  after  the  original 
bond  to  Jerdone  was  payable,  and  more 
than  23  years  after  the  date  of  the  bond  of 
indemnity.  In  the  mean  time,  Garland 
Thompson  was  the  executor  of  Mitchell, 
from  December  1822  until  he  died  in  May 
1835,  a  period  of  nearly  13  years;  and  it 
was  his  duty  to  make  payment  of  the  debt 
to  Jerdone,  or  require  it  to  be  paid  by 
Charles  Thompson ;  and  Charles  Thompson 
himself  was  administrator  de  bonis  non 
with  the  will  annexed  of  Mitchell,  from 
May  1836,  and  also  the  executor  of  Garland 
Thompson,  from  June  1835,  until  the  revo- 
cation of  his  powers  as  such  in  April  1844; 
and  was  bound  to  see  to  the  discharge  of 
the  debt,  in  his  representative,  as  well  as 
his  individual  character.  And  yet,  the 
debt  to  Jerdone,  and  the  claim  of  Mitchell's 
estate  to  indemnify  were  suffered  to  sleep 
until  after  Charles  Thompson,  the  original 
debtor;  became,  within  a  few  years  before 
the  institution  of  this  suit,  utterly  insol- 
vent. And  now  after  such  great  lapse  of 
time, 'and  laches  on  the  part  of  the  plain- 
tiffs, and  those   through  whom  they  derive  | 


their  supposed  equity,  they  seek  by  a  bill 
quia  timet  to  set  up  the  bond  of  indemnity 
against  the  representatives  of  a  deceased 
surety,  upon  the  supposition  of  its  acci- 
dental loss,  because  it  cannot  be  found, 
and  does  not  appear  ever  to  have  been  seen 
by  any  one  since  the  time  of  its  alleg^ed 
execution  and  delivery  to  Mitchell. 

The  pretensions  of  the  plaintiffs  against 
the  representatives  of  Smith,  are  at  ^war 
with  the  sound  and  well  settled  doctrine  of 
equity,  derived  not  merely  from  the 
120  *presumptions  and  bars  which  pre- 
vail at  law,  but  still  more  com^e- 
hensive,  and  founded  upon  considerations 
of  policy  and  justice  that  require  those  v^ho 
invoke  its  jurisdiction,  to  do  so  within  a^ 
reasonable  time,  instead  of  lying  by  until 
by  their  supineness  and  negligence,  there 
can  no  longer  be  a  safe  determination  of 
the  controversy,  and  their  adversaries  are 
exposed  to  the  danger  of  injustice  from  loss 
of  information  and  evidence  and  means  of 
recourse  against  others,  occasioned  by 
deaths,  insolvencies  and  other  untowaiidl 
circumstances.  The  application  of  this 
equitable  doctrine  is  for  the  sound  discre- 
tion of  the  equitable  forum,  and  does  not 
require  the  conviction  of  the  Court  against 
the  original  justice  of  the  claim,  or  of  any 
other  specific  ground  of  defence,  but  its 
belief  that  under  the  circumstances  of  the 
case,  it  is  too  late  to  ascertain  the  merits 
of  the  controversy. 

The  Court  is  therefore  of  opinion,  that 
the  plaintiffs  are  not  entitled  to  the  relief 
which  they  seek,  and  that  the  defendants, 
whose  property  has  been  sequestrated  and 
sold  in  the  prog^ress  of  the  cause,  must  be 
restored  to  the  proceeds  thereof. 

Decree  reversed  with  costs,  and  bill  dis- 
missed with  costs. 

DANIBLf»  J.»  dissented.  He  was  for 
affirming  the  decree. 


121  •Prestons  v.  M'Call. 

July  Term,  1860,  Lewisbursr. 

(Absent  Brooks,  J.) 

LeSM  of  Salt  nines— Csje  at  Bar.— The  Ps  leased  to  O 
&  S  their  salt  works,  &c.,  upon  a  rent  of  two  thirds 
of  the  salt  manufactured;  and  O  &  S  bound  them- 
selves to  manufacture  at  least  00,000  bushels  of 
sadtper  annum,  so  that  the  rent  should  not  be  less 
than  40,000  bushels  for  each  year:  and  the  salt  was 
to  be  considered  delivered  to  the  lessors  when 
measured  to  them  at  the  salt  works.  If  the  water 
was  not  sufficient  to  make  100.000  bushels  per  an- 
num, the  lessees  miffht  give  up  the  lease  on  six 
months  notice:  And  the  lessees  bound  themselves 
not  to  asslffn  their  lease  without  the  consent  of 
the  lessors.  The  Ps  further  leased  toO  &  S  their 
plantation,  Sec,  on  consideration  that  O  ft  S  should 
sell  the  salt  accruing  to  the  Ps  for  rent,  and  col* 
lect  and  pay  over  the  same  to  the  Ps;  and  It  was 
agreed  that  all  the  salt  sold  should  be  considered 
as  sold,  two  thirds  for  the  Ps.and  one  third  for  O 
&  S,  and  so  to  be  accounted  for  by  O  ft  S.  And  if 
the  lessees  failed  to  comply  with  their  contract 
the  lessors  milrht  enter  upon  them  and  avoid  the 
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cootract  upon  two  montlis  notice.    A  few  weeks 
before  tlie  end  of  the  first  year  O  &  S,  with  the 
coiLsent  of  the  Ps,  assigned  their  lease  to  M  &  K, 
and  transferred  to  them  their  stock  of  every  kind: 
and  M&K  bound  themselves  to  assame  and  pay 
all  the  contracts,  debts  and  liabilities,  relating  to 
the  salt  maklnsr  business,  not  therefore  paid  by  O 
A  &   On  the  next  day  M  &  K  took  another  lease  of 
ihe  same  property  from  the  Ps  upon  a  rent  re- 
served in  money.   O  &  S  whilst  they  held  their 
kase  purchased  horses  to  be  paid  for  in  salt,  some 
of  which  salt  was  not  delivered  when  they  as- 
simed  the  lease  to  M  &  K,  who  afterwards  deliv- 
ered it.    O  A  S  did  not  make  the  60.000  bushels  of 
salt  whilst  they  held  the  lease.    M  &K  manufac- 
tured salt  under  their  second  lease  for  a  number 
of  years,  and  made  many  payments  to  and  for  the 
Ps  durlDff  the  time,  but  no  settlement  was  ever 
made  between  them  of  the  matters  growinff  out 
of  the  lease  to  O  &  S  and  its  assignment  to  M  &  K ; 
and  they  could  not  agree  as  to  the  rights  and  lia- 
bilities of  the  parties.    The  Ps  thereupon  sued  M 
A  K  in  equity  for  a  settlement  of  all  the  matters, 
and  caUed  for  a  discovery,  and  for  the  production 
of  books  and  papers.    Hsld: 
122      *i-  Sane— Rent— Governed  by  Amouiit  of  Salt 
Made— The  rent    to  be  distrained  for  or 
recovered  by  the  Ps  from  O  &  S,  in  any  one  year, 
was  to  be  governed  by  the  quantity  of  salt  actu- 
ally manufactured. 
s.  Sme— Same— Failure  to  Make  Prescribed  Quantity 
-UaMlity.— For  the  failure  of  O  &  S  to  manu- 
facture 00.000  bushels  of  salt  in  one  year,  the 
proper  action  would  be  for  the  damages  occa- 
sioned thereby,  and  to  the  extent  of  such  failure, 
and  not  for  a  specific  rent  of  40,000  bushels  of 
salt. 

3.  Same— AssisBOMiit  of  Lease— Effect— Case  at  Bar. 
—The  taking  the  new  lease  by  M  A;  K  from  the 
Ps  operated  as  a  surrender  of  the  first,  and 
extinguished  the  liabilities  of  M  &  K  as  assignees 
of  the  first  prospectively;  and  as  assignees  they 
were  not  liable  for  prior  breaches  of  contract 
by  their  assignors. 

4.  5aie— 5snie  Same—  Same.— But  the  contract 
between  O  &  S  and  M  &  K  embraced  the  arrears 
of  salt  rent  then  on  hand,  and  the  proceeds  of 
such  as  had  been  sold  and  was  unaccounted  for 
by  O  ft  S;  for  which  M  &  K  were  bound  to 
account  to  the  Ps. 

5.  Saaw— Covenant— Assignment  of  Lease  Effect— 
Cam  at  Bar.— There  could  be  no  breach  of  the 
covenant  to  O  &  S  to  manufacture  60,000  bushels 
of  salt  per  anmtm,  until  the  end  of  the  year;  and 
as  the  surrender  of  that  lease  and  the  taking  the 
new  one  was  within  the  year,  the  breach  of  that 
covenant  became  impossible;  and  therefore  M 
ft  K  were  not  bound  by  their  contract  with  O  ft 
S  to  comply  with  that  covenant. 

6.  Saaw— Same  Same  RIylits  of  L.essor8— Case  at 
Bar.— Though  the  Ps  were  not  parties  to  the  con- 
tract between  O  ft  S  and  M  ft  K.  yet  as  it  was 
made  in  part  for  their  benefit,  and  a  considera- 
tioQ  therefor  moved  from  them,  and  the  whole 
change  of  tenancy  was  an  arrangement  in  which 
they  participated,  and  which  could  not  be  made 
without  their  consent,  they  have  a  right  so  far 
as  they  are  concerned,  to  enforce  the  undertak- 
ing of  M  ft  K  to  pay  the  debts  and  liabilities  of 
OftS. 

7.  ^ame  Ajajgnmeut  of  Lease— Case  at  Bar.— The 
contract  between  OftS  and  M  ft  K  was  not  for 


an  indemnity  to  O  ft  S  against  the  debts  and  con- 
tracts contemplated,  but  for  their  complete 
exoneration  by  the  engagement  of  M  ft  K  to 
relieve  them  therefrom,  and  to  become  debtors 
and  paymasters  in  their  stead. 

8.  Same— Same- Same.— The  Ps  are  not  liable  to  M 
ft  K  for  debts  paid  by  them  to  other  creditors 
of  O  ft  S  for  horses  or  anything  else,  contracted 
to  be  paid  for  in  salt,  the  contract  between  the 
Ps  and  O  &  S  for  the  sale  of  the  salt  not  consti- 
tuting a  partnership  between  them. 

9.  3ame— Equity  Jurisdiction.— This  is  a  proper  case 
for  equity  jurisdiction. 

fij  an  agreement  bearing^  date   the    14th 

of    September    1832,     John    S.    Preston    A 

Co.      leased    to    Overly    &     Sanders 

123  *their  salt  works  and  salt  manufac- 
tory in  the  county  of  Smith,  reserv- 
ing a  rent  of  two  thirds  of  all  the  salt  to 
be  manufactured  at  the  works.  All  the 
houses,  furnaces,  kettles  and  implements 
necessary  to  the  manufacture  of  salt,  were 
included  in  the  lease;  Overly  &  Sanders 
stipulating  to  return  them  at  the  end  of  the 
lease  in  the  same  condition  they  then  were, 
except  the  necessary  wear  and  decay  of  the 
houses.  It  was  stipulated  by  the  lessors 
that  the  salt  water  should  continue  as  good 
as  it  then  was,  and  be  of  sufficient  quantity 
to  manufacture  one  hundred  thousand 
bushels  per  annum ;  or  that  the  lease  should 
be  void  upon  the  lessees  giving  six  months 
notice  thereof.  The  lessees  bound  them- 
selves to  manufacture  at  least  sixty  thousand 
bushels  of  merchantable  salt  per  annum,  so 
that  the  rent  should  be  for  each  year  not 
less  than  forty  thousand  bushels;  and  the 
portion  of  salt  accruing  to  the  lessors  as 
rent  was  to  be  considered  as  delivered  to 
them  when  measured  to  them  at  the  salt 
house.  And  the  lessees  further  bound 
themselves  not  to  lease,  assign,  or  in  any 
manner  dispose  of  their  lease,  but  with  the 
consent  in  writing  of  the  lessors.  The 
lease  was  to  continue  in  force  for  a  number 
of  years  from  the   1st  of  the  next  October. 

It  was  further  agreed  that  Preston  &  Co. 
should  lease  to  Overly  A  Sanders  their  salt 
works  plantation,  with  its  appurtenances, 
mills,  plaister  banks,  &c.  on  the  considera- 
tion that  Overly  A  Sanders  should  sell  and 
dispose  of  the  salt  accruing  to  Preston  A 
Co.  for  the  rent  reserved  as  aforesaid,  and 
collect  and  pay  over  the  same  to  Preston  A 
Co.  as  rapidly  as  collections  could  be  made. 
And  it  was  agreed  that  all  salt  sold  or  dis- 
posed of  was  to  be  considered  as  sold  or 
disposed  of  two  thirds  for  the  lessors  and 
one  third  for  the  lessees ;  and  was  to  be  so 
accounted  for  by  Overly  A  Sanders.  The 
account  of  the  salt  manufactured  was  to  be 
kept  by  a   clerk    agreed   upon   by  the 

124  parties,  and  whose  salary  *was  to  be 
paid  by  them  according  to  their  re- 
spective interest  in  the  salt.  And  if  the 
lessees  became  unable  or  failed  to  comply 
with  their  contract,  the  lessors  were  entitled 
to  enter  upon  and  avoid  the  contract,  upon 
two  months  notice. 

By  an  agreement    bearing    date    the   lat 
day  of  September  1833,   between   Overly  A 
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Sanders  and  A.  M'Call  and  William  King, 
Overly  A  Sanders,  reciting  their  possession 
of  the  property  mentioned  in  their  agree- 
ment with  Preston  &  Co.,  for  the  consider- 
ation thereinafter  expressed,  relinquished 
and  conveyed  to  M'Call  A  King  all  their 
rights  and  interest  under  the  lease,  in  all 
the  premises  demised  to  them  by  the  said 
lease,  in  as  ample  a  manner  as  the  same 
was  then  enjoyed  by  them.  And  they  fur- 
ther agreed  to  deliver  to  M'Call  A  King,  on 
the  next  day,  along  with  the  leased  prem- 
ises, all  their  stock  of  every  kind  not  bought 
by  them  originally,  including  all  their  pur- 
chases of  stock,  all  grain,  &c.,  growing  or 
purchased  by  them  from  any  person  what- 
ever, for  the  purpose  of  carrying  on  the 
salt  making  business,  all  goods,  wagons, 
horses  or  other  live  stock,  or  other  inroperty 
purchased  with  the  proceeds  of  the  salt 
works,  and  also  the  proportions  of  the  said 
Overly  &  Sanders  of  any  salt  then  on  hand 
at  the  salt  works  or  elsewhere.  And 
M'Call  A  King  bound  themselves  to  assume 
and  pay  all  the  contracts,  debts  and  liabil- 
ities relating  to  the  salt  making  business, 
not  theretofore  discharged  and  performed 
by  Overly  A  Sanders.  And  they  agreed 
further  to  pay  to  Overly  A  Sanders  the  sum 
of  7500  dollars  in  three  equal  annual  instal- 
ments from  that  day,  and  also  twenty-five 
hundred  bushels  of  salt. 

On  the  2d  of  September  1833  an  agree- 
ment was  entered  into  by  William  C.  Pres- 
ton, John  S.  Preston  in  his  own  right  and 
as  administrator  of  Charles  H.  C.  Preston 
deceased,  and  Thomas  L.  Preston,  with 
M'Call  A  King,  whereby  they  leased 
125  to  M'Call  A  King  their  *salt  works 
in  the  county  of  Smyth,  with  all  their 
appurtenances  of  lands,  mills,  plaister 
banks,  houses  and  plantations  adjoining, 
for  and  during  the  life  of  Mrs.  Smith  the 
wife  of  Francis  Smith.  And  M'Call  A 
King  bound  themselves  to  pay  in  consider- 
ation of  the  said  lease,  on  the  1st  day  of 
September  in  each  year,  the  sum  of  15,000 
dollars  per  annum  for  the  three  first  years 
of  the  lease,  and  the  sum  of  16,000  per  an- 
num on  the  1st  day  of  September  in  each 
year  thereafter,  during  the  continuance  of 
the  lease.  They  further  agreed  to  pay  to 
the  Prestons  thirty-five  hundred  bushels  of 
salt,  to  be  drawn  by  them  at  their  pleasure 
during  the  first  three  years  of  the  lease. 
And  it  was  further  agreed  between  the  par- 
ties that  the  lease  should  continue  for  the 
term  of  Mrs.  Smith's  life,  and  one  year 
thereafter,  and  for  ten  years  longer,  if 
M'Call  &  King  should  so  elect.  And  they 
did  so  elect. 

There  were  some  other  provisions  as  to 
the  cutting  of  wood  on  the  demised  prem- 
ises, and  the  return  of  the  property  on  the 
termination  of  the  lease,  which  it  is  not 
necessary  to  state. 

In  1841  the  Prestons  instituted  a  suit  in 
chancery  in  the  Circuit  court  of  Smith 
county  against  M'Call  A  King,  for  the  pur- 
pose of  having  a  settlement  of  the  transac- 
tions growing  out  of  the  assignment  by 
Overly  A  Sanders  of  their  lease  to  M'Call  A 


King,  and  also  of  the  rents  arising  upon 
the  lease  by  themselves  to  these  parties. 
In  their  original  and  amended  bills  they 
state  the  leases  and  the  assignment  by 
Overly  A  Sanders  to  M'Call  A  King;  and 
say  that  the  salt  works  plantation,  &c.» 
were  worth  not  less  than  2(X)  dollars  a  year, 
and  were  given  to  Overly  A  Sanders  as 
compensation  for  selling  as  the  agents  of 
the  plaintiffs  their  proportion  of  the  salt. 
That  Overly  A  Sanders  continued  in  pos- 
session of  the  leased  {vemises  for  nearly  a 
year,  and  did  not  during  the  time  manu- 
facture the  sixty  thousand  bushels  of 

126  salt  as  stipulated  in  their  ^contract; 
nor  did  they  pay  to  the  plaintiffs  forty 

thousand  bushels,  which  was  the  least 
quantity  they  were  bound  to  pay  to  them ; 
nor  did  they  sell  for  the  plaintiffs  the 
quantity  they  were  bound  to  sell  as  a  mini- 
mum of  sales  for  the  use  of  the  farms,  &c. , 
as  mentioned  in  the  contract. 

They  further  stated  that  M'Call  &  King- 
purchased  out  the  lease  of  Overly  A  Sanders 
upon  an  agreement  between  them  and  the 
plaintiffs  that  the  lease  was  to  be  annulled 
and  a  new  lease  granted  by  which  the  rent 
was  to  be  paid  in  money  instead  of  the  res- 
ervation in  kind,  and  upon  the  further 
agreement  insisted  on  by  the  plaintiffs, 
that  M'Call  A  King  should  become  respon- 
sible to  them  for  the  fulfilment  of  all  the 
liabilities  which  Overy  A  Sanders  had  in- 
curred to  them.  That  the  stipulation  in 
the  contract  between  Overly  A  Sanders  and 
M'Call  A  King,  that  the  latter  were  to  dis- 
charge all  the  liabilities  of  the  former, 
growing  out  of  the  salt  making  business* 
was  not  inserted  to  secure  alone  the  pur- 
chase of  the  lease,  but  as  the  only  terms  on 
which  the  plaintiffs  would  consent  to  the 
sale,  and  this  undertaking  by  M'Call  A 
King  in  their  contract  with  Overly  A 
Sanders  was  an  essential  inducement  to 
the  plaintiffs  to  enter  into  their  contract 
with  M'Call  A  King,  and  that  it  was  upon 
these  conditions,  and  these  alone,  that  the 
plaintiffs  would  have  consented  to  the  sale 
by  Overly  A  Sanders. 

They  further  charge  that  M'Call  A  King 
took  possession  of  all  the  assets  of  Overly 
A  Sanders  by  virtue  of  their  contract  with 
them,  but  had  failed  to  account  to  the 
plaintiffs  for  the  liabilities  Overly  A  San- 
ders were  under  to  them.  That  after  pro- 
crastinating the  settlement  for  many  years, 
M'Call  A  King  had  at  length  presented 
an  account  which  was  wholly  inadmissible. 
That  at  the  time  of  their  purchase,  M'Call 
A  King  knew  that  Overly  A  Sanders  were 
justly  indebted  to  the  plaintiffs  for  40,000 
bushels  of  salt,  and  a  fair  compensa- 

127  tion  *for   the   use  of  the  plantation, 
&c.,  which  had  been  enjoyed  by  them 

for  executing  the  agency  of  selling  plain- 
tiffs' salt,  and  which  they  knew  that  Overly 
A  Sanders  had  wholly  failed  to  perform. 
That  in  the  account  rendered  by  M'Call  & 
Kin^,  they  had  failed  to  give  the  plaintiffs 
credit  either  for  the  salt  due,  or  for  the  use 
of  the  plantation,  which  la^t  was  worth  2000 
dollars.      That   they   had    endeavoured    to 
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ootmterbalance  the  paltry  credits  allovred 
to  the  plaintiffft  by  charges  for  horses  pur- 
chased by  Overly  St  Sanders,  with  which 
the  plaintiffs  had  no  concern.  That  Overly 
&  Sanders  had  purchased  several  droves  of 
horses,  some  of  which  were  on  hand  when 
they  sold  their  lease  to  M'Call  &  King:,  and 
were  delivered  to  them  with  the  other  prop- 
erty of  Overly  &  Sanders,  and  the  attempt 
aeemed  to  be  to  make  the  plaintiffs  partners 
in  these  purchases  with  Overly  A  Sanders, 
and  to  hold  them  responsible  for  two  thirds 
of  the  losses  upon  them.  And  the  plaintiffs 
proceed  to  point  out  other  errors  in  the  ac- 
count rendered  by  M'Call  A  King. 

They  farther  charge,  that  after  M'Call  A 
King  had  purchased  from  Overly  A  Sanders, 
as  before  stated,  they  took  possession  of  all 
the  books,  papers,  accounts  and  property 
belonging  to  Overly  A  Sanders,  and  pro- 
ceeded to  settle,  assume  and  pay  their 
debts  and  liabilities,  and  to  all  intents  and 
purposes  substituted  themselves  for  Overly 
A  Anders;  and  the  plaintiffs,  relying  upon 
their  agreement  to  liquidate  their  claim 
npon  those  parties,  never  thought  of  at- 
tempting to  coerce  payment  from  them ; 
and  they  had  since  left  the  Commonwealth, 
and,  as  plaintiffs  understood,  had  become 
atterly  insolvent.  That  M'Call  A  King 
had  made  many  payments  to  the  plaintiffs 
on  account  of  rent,  but  that  the  plaintiffs, 
being  either  non-residents  of  Virginia,  or 
having  been  frequently  absent,  they  had 
kept  no  account  of  the  transactions  between 
them  and  M'Call  A  King,  but  have 
128  been  compelled  to  rely  upon  *them. 
That  no  serious  obstacle  to  a  settle- 
ment existed  with  respect  to  the  direct  re- 
lation of  the  parties;  but  the  di£5culty 
arising  out  of  the  earlier  charges  in  the 
account  of  M'Call  A  King  against  the 
plaintiffs,  had  rendered  it  impossible  to 
ascertain  the  true  balance  at  any  time  since 
its  commencement.  And  they  call  upon 
M'Call  A  King  to  say  whether  they  did  not 
agree  to  discharge  the  liabilities  of  Overly 
&  Sanders  to  the  plaintiffs,  if  the  plaintiffs 
would  consent  to  the  sale  and  make  a  new 
lease  to  them ;  and  that  they  make  a  full 
and  fair  statement  and  discovery  of  all  the 
transactions  mentioned  in  the  bill. 

The  prayer  of  the  bill  was  for  an  account, 
and  for  a  decree  for  the  amount  which 
might  be  found  due  thereon ;  and  for  gen- 
eral relief. 

M'Call  A  King  answered  the  bills.  They 
admitted  the  execution  of  the  leases  referred 
toby  the  plaintiffs;  but  denied  the  con- 
struction put  upon  them.  They  concurred 
with  the  plaintiffs  that  there  was  no  diffi- 
culty in  adjusting  the-  accounts  arising  out 
of  the  lease  from  the  plaintiffs  to  them- 
selves ;  but  that  the  difficulties  arose  out 
of  the  contract  between  the  plaintiffs  and 
Overly  A  Sanders,  and  the  claim  of  the 
plaintiffs  to  pass  by  them  and  to  look  di- 
rectly to  the  defendants  for  the  fulfilment 
of  the  stipulations  of  that  contract,  and  to 
hold  them  responsible  for  the  breach  thereof. 
They  insisted  that  they  were  only  respon- 
sible to  Overly  A  Sanders  under  their  con- 


tract with  them,  and  that  they  were  not 
responsible  to  the  plaintiffs;  and  they  in- 
sisted that  these  parties  were  necessary 
parties  in  the  cause ;  and  that  the  defend- 
ants were  entitled  to  the  benefit  of  all  de- 
fences they  would  have  against  Overly  A 
Sanders  upon  that  contract.  They  denied 
that  the  plaintiffs  were  entitled  to  be  re- 
garded as  parties  to  that  contract.  They 
say  it  is  true  that  this  contract  and  their 
lease  from  the  plaintiffs,  were  so  far  de- 
pendent that  they  would  not  have  made 

129  the  one  without  the  other;  and  *that 
the  plaintiffs  knew  of  the  negotiation 

of  the  contract  with  Overly  A  Sanders,  and 
were  informed  of  its  terms ;  and  to  this  ex- 
tent only  was  there  any  dependence  or  con- 
nection in  the  contracts.  They  insist  that 
if  the  plaintiffs  are  entitled  to  sue  upon 
that  contract,  which  they  deny,  that  they 
can  only  be  substituted  to  the  rights  of 
Overly  &  Sanders;  and  they  say  that  they 
have  already  gone  far  beyond  anything 
which  could  be  properly  required  of  them 
in  the  payments  which  they  have  made  on 
account  of  the  contracts  of  Overly  A  San- 
ders. They  deny  their  liability  for  the 
forty  thousand  bushels  of  salt  as  rent  for 
the  time  Overly  A  Sanders  held  the  prop- 
erty. And  they  insist  that  under  the  con- 
tract between  the  plaintiffs  and  Overly  & 
Sanders,  the  plaintiffs  were  liable  for  the 
losses  upon  the  horses  purchased  by  them, 
as  they  were  purchased  for  salt  disposed  of 
by  the  plaintiffs'  agents,  and  for  their 
mutual  benefit.  And  they  insist  that  they 
are  entitled  to  charge  the  plaintiffs  with 
two  thirds  of  the  salt  so  disposed  of,  which 
not  having  been  delivered  before  the  de- 
fendants came  into  possession  of  the  works, 
had  been  since  paid  by  them ;  and  also  for 
two  thirds  of  the  charges  of  transportation 
paid  by  them  upon  salt  transported  during 
the  period  of  the  agency  of  the  said  firm 
for  the  plaintiffs. 

In  October  1844,  an  order  was  made  by 
consent,  referring  \he  accounts  between 
the  parties  to  a  commissioner ;  who  returned 
his  report  in  October  1845,  with  exceptions 
thereto  by  both  the  plaintiffs  and  defend- 
ants; and  with  special  statements  made  by 
the  direction  of  M'Call  A  King,  presenting 
their  views  of  the  accounts. 

In  1845,  the  plaintiffs,  by  the  direction 
of  the  Court,  amended  their  bill,  and  made 
Overly  A  Sanders  parties  defendants  in 
the  cause ;  and  one  of  these  defendants  an- 
swered, and  there  was  an  order  of  publica- 
tion as  to  the  others.  But  it  does  not 
appear  that  this  amended  bill,  and  the 
answer  thereto,   were  regularly  filed ; 

130  ^though  in  the  final  decree,  it  is  said 
that  the  cause  came   on  upon  the  an- 
swer and  the  order  of  publication. 

The  cause  came  on  to  be  finally  heard  in 
May  1847,  when  the  death  of  the  defendant 
King  was  suggested,  and  the  Court  set 
aside  the  order  of  account  as  having  been 
improvxdently  made,  and  dismissed  the  bill 
as  to  the  defendant  M'Call,  With  costs. 
As  to  the  other  defendants,  the  Court  ex- 
pressed his  willingness  to   retain  the  cause 
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to  enable  the  plaintiffs  to  proceed  against  | 
them,  but  thej  declining   to  do  so,  the  bill 
was  also  dismissed  as   to  them.     From  this 
decree,    the   Preston s  applied  to  this  Court 
for  an  appeal,  which  was  allowed. 

Stuart,  for  the  appellants. 

B.  Johnston  and  Patton,  for  the  appellees. 

BALDWIN,  J.,  delivered  the  opinion  of 
the  Court. 

Bj  the  contract  of  lease  between  the 
Prestons  and  Overly  &  Sanders,  the  rent 
thereby  reserved  of  two  thirds  of  the  salt 
to  be  manufactured  by  the  lessees  at  the 
salt  works,  accrued  as  the  same  was  made, 
and  in  a  condition  for  delivery ;  but  the 
lessees,  in  consideration  of  the  lease  em- 
bracing the  salt  and  plaister  plantations, 
agreed  to  make  sales  of  the  rent  salt,  with 
their  own,  and  pay  over  the  due  proportions 
of  the  lessors  as  the  moneys  could  be  col- 
lected. The  quantity  of  the  rent  salt  was 
therefore  dependent  upon  the  amount  which 
should  be  manufactured.  But  to  insure  to 
the  lessees  an  adequate  profit,  the  lessors 
contracted  that  the  salt  water  should  con- 
tinue as  good  as  at  the  date  of  the  lease, 
and  of  sufiBcient  quantity  to  manufacture 
100, 000  bushels  per  annum ;  and  on  the  other 
hand,  to  ensure  to  the  lessors  an  adequate 
rent,  the  lessees  contracted  to  manufacture 
at  least  60,000  bushels  of  merchantable  salt 
per  annum.  And  in  aid  of  the  stipulations 
of  the  contract,  it  was  provided,  that  in 
the  event  of  a  failure  as  to  the  quality  or 
quantity  of  the  water,  the  lessees 
131  *might  avoid  the  lease,  on  giving  the 
lessors  six  months  notice;  and  that 
in  case  of  the  inability  or  the  failure  of 
the  lessees  to  perform  their  part  of  the  con- 
tract, the  lessors,  upon  giving  two  months 
notice,  might  enter  and  avoid  the  lease: 
these  provisions,  however,  did  not  exclude 
the  parties  from  resorting,  at  their  election, 
to  their  respective  remedies  by  action  or 
suit  for  non-performance  of  the  contract. 
The  rent,  therefore,  to  be  distrained  for, 
or  recovered  by  the  lessors,  in  any  ono 
year,  was  to  be  governed  by  the  quantity  of 
salt  actually  manufactured,  and  in  the  event 
of  the  failure  of  the  lessees  to  manufacture 
60,000  bushels  in  such  year,  the  proper 
action  would  be  for  the  damages  occasioned 
by,  and  to  the  extent  of,  such  failure,  and 
not  for  a  specific  rent  of  40,000  bushels; 
the  reservation  of  rent  being  out  of  the  salt 
as  manufactured;  or  the  proceeds  thereof. 

The  contract  of  Overly  A  Sanders  with 
M'Call  A  King,  operated  as  an  assignment 
of  this  lease ;  and  if  it  had  stood  alone,  the 
rights  of  the  Prestons  to  exact  performance 
from  M'Call  A  King  of  the  stipulations  of 
the  lease,  would  have  been  governed  by  the 
law  regulating  the  relation  of  lessors  and 
the  assignees  of  their  lessees.  But  the  con- 
tract between  the  Prestons  and  Overly  & 
Sanders  expressly  provided  that  the  latter 
should  not  underlet,  or  assign,  or  in  any 
manner  dispose  of  the  lease,  without  the 
consent  in  writing  of  the  former;  and 
therefore  the  lessees  could  not  have  parted 
from  their  estate  to  M'Call  A  King  without 


such  consent,  which  was  obtained,  and  is 
evidenced  by  the  cotemporaneous  contract 
between  the  Prestons  and  M'Call  A  King. 
The  effect  of  the  last  mentioned  contract 
was  to  terminate  the  lease  so  made  by  the 
Prestons,  and  so  transferred  by  the  latter 
to  M'Call  &  King,  and  to  create  a  new  lease 
from  the  Prestons  to  M'Call  &  King,  for 
an  extended  i-erm,  and  with  the  reser- 

132  vation   of    an    annual  *^rent,    not    in 
kind,  but  in  money  at  a  fixed  amount. 

The  new  lease  commenced  some  weeks  be* 
fore  the  expiration  of  the  first  year  of  the 
former  lease,  and  operated  as  a  surrender 
thereof.  It  extinguished  the  liabilities  of 
M'Call  A  King  as  assignees  of  the  first 
lease  prospectively,  inasmuch  as  it  was  the 
substitution  of  another  tenancy ;  and  retro- 
spectively there  could  be  no  liabilit3''  on 
their  part  as  mere  assignees  for  prior 
breaches  of  contract  on  the  part  of  their 
assignors. 

M'Call  A  King,  however,  by  their  con- 
tract with  Overly  &  Sanders,  **  bound  them- 
selves to  assume  and  pay  all  the  contracts, 
debts  and  liabilities  relating  to  the  salt 
making  business,  not  therefore  discharged 
and  performed  by  Overly  A  Sanders." 
This  undertaking  obviously  embraced  the 
arrears  of  salt  rent  then  on  hand,  or  which 
had  been  transported  and  sold,  and  the  pro- 
ceeds unaccounted  for  by  Overly  A  Sanders. 
Nothing  is  plainer  than  that  the  contracts, 
debts  and  liabilities"  of  the  latter,  **relat- 
ingto  the  salt  making  business,"  included 
the  rents  of  the  very  property  out  of  which 
the  salt  was  manufactured.  And  if  M'Call 
A  King  had  merely  succeeded  to  the  tenancy 
of  Overly  A  Sanders  for  the  residue  of  their 
term,  such  an  undertaking  might  have  em- 
braced the  covenant  .of  Overly  A  Sanders 
to  manufacture  at  least  60,000  bushels  of 
salt  per  annum.  But  that  covenant  as- 
sumed the  continuance  of  the  tenancy  of 
Overly  A  Sanders,  and  there  could  be  no 
breach  of  it  until  the  end  of  a  year ;  and 
such  breach  was  of  course  rendered  imprac- 
ticable by  the  surrender  of  the  lease  before 
that  time,  and  the  substitution  of  a  new 
lease  thenceforth,  with  the  reservation  of 
a  pecuniary  rent.  The  undertaking,  there- 
fore, of  M'Call  A  King  to  perform  the  con- 
tracts of  Overly  A  Sanders  in  relation  to 
the  salt  making  business,  could  not  have 
contemplated  a  covenant  on  the  part  of  the 
latter  which  had  not  then  been,  and  never 
could  be  broken. 

133  *Although    the    Prestons   were   not 
formal    parties    to    the    covenant    of 

M'Call  A  King  to  assume  the  liabilities 
which  had  been  incurred  by  Overly  A  San- 
ders, yet  it  was  made  in  part  for  their  bene- 
fit, and  a  consideration  therefor  moved  from 
them,  as  well  as  from  Overly  A  Sanders. 
That  consideration  consisted  of  their  con- 
sent to  the  assignment  to  M'Call  A  King, 
their  acceptance  from  those  assignees  of  the 
surrender  of  the  old  term,  and  their  granting 
to  them  a  new  term  of  longer  duration  and 
upon  different  reservations.  Indeed,  the 
whole  change  of  tenancy  was  an  arrange- 
ment in  which   the   Prestons   participated. 
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and  which  could  not  have  been  accomplished 
without  their  concurrence.  They  have, 
therefore,  a  right,  po  far  as  they  are  con- 
cerned, to  enforce  this  undertaking  of 
M'Call  A  King;  and  the  effect  of  their  do- 
ing so,  is  to  accomplish  its  true  spirit  and 
meaning  so  far  as  concerns  Overly  &  San- 
ders; which  was  not  merely  for  their  in- 
demnity against  the  debts  and  contracts 
contemplated,  but  for  their  complete  exon- 
eration, by  the  engagement  of  M'Call  & 
King  to  relieve  them  therefrom,  and  be- 
come the  debtors  and  paymasters  in  their 
stead. 

M'Call  St  King  were  therefore  bound  to 
account  with  the  Prestons  for  the  salt  man- 
nfactnred  at  the  salt  works  by  Overly  & 
Sanders,  and  chargeable  with  two  thirds  of 
the  proceeds,  after  deducting  the  costs  of 
transportation  of  so  much  thereof  as  was 
transported  and  sold  by  them,  and  with 
that  proportion  of  the  proceeds  of  so  much 
thereof  as  was  sold  by  them  at  the  salt 
works,  and  with  the  same  proportion  of  the 
Talne  there  of  so  much  thereof  as  there  re- 
mained unsold. 

But  inasmuch  as  the  undertaking  of 
M'Call  A  King  for  the  contracts,  debts  and 
liabilities  of  Overly  A  Sanders  in  relation 
to  the  salt  making  business,  extended  only 
to  those  which  had  not  theretofore  been 
discharged  and  performed,  M'Call  A  King 
are  entitled  against  the  salt  rents  claimed 
by  the  Prestons,  to  all  proper  credits 
134  *of  Overly  A  Sanders  at  the  time  of 
that  undertaking,  as  well  for  set  offs 
as  for  actual  payments. 

There  is  no  foundation,  however,  for  the 
pretension  of  M'Call  A  King  of  a  liability 
to  them  on  the  part  of  the  Prestons  for 
debts  assumed  and  paid  by  them  to  other 
creditors  of  Overly  A  Sanders.  If  the  al- 
leged partnership  of  the  Prestons  with 
Overly  &  Sanders  in  the  sales  of  salt  could 
give  any  colour  to  such  a  pretension,  there 
was  in  truth  no  such  partnership.  The 
sales  of  the  rent  salt  which  Overly  A  San- 
ders contracted  to  effect  as  the  agents  of 
the  Prestons,  together  with  their  own,  con- 
stituted no  partnership,  but  rendered  them 
accountable  for  the  proceeds  thereof;  and 
if  they  chose  to  contract  debts  payable  in 
salt  for  horses  or  any  thing  else,  the  Pres- 
tons were  in  no  wise  liable  therefor ;  but 
had  a  right,  notwithstanding,  to  require 
payment  from  Overly  A  Sanders  of  the  pro- 
ceeds of  the  actual  sales,  in  money. 

The  accountability  of  M'Call  A  King  to 
the  Prestons  on  the  head  of  the  salt  rents, 
or  the  proceeds  thereof,  assumed  for  Overly 
A  Sanders,  was  a  proper  subject  for  the 
jurisdiction  of  a  Court  of  equity,  involving, 
as  it  did,  mutual  items  of  account,  growing 
ont  of  an  agency  and  connected  with  a 
tmst,  and  complicated  as  it  was  by  con- 
flicting pretensions,  and  requiring  a  dis- 
covery, the  production  of  books  and  papers, 
and  adjustment  by  a  commissioner.  And 
though  in  relation  to  the  money  rents  re- 
served in  the  lease  to  M'Call  A  King,  and 
the  numerous  payments  and  set  offs  con- 
nected therewith,  there  seems  to  have  been 


no  actual  dispute  between  the  parties,  yet 
the  adjustment  of  that  matter  was  delayed 
and  prevented  by  the  controversy  in  regard 
to  the  salt  rents,  without  the  adjudication 
of  which,  the  ultimate  balance  between  the 
parties  could  not  be  ascertained.  The 
whole  matters  of  account  existing  between 
them,  constituted,  indeed,  but  one  subject, 
and  grew  out  of  the  same  transaction 
135  —the  substitution  of  M'Call  A  *King 
as  the  tenants  of  the  Prestons  in  the 
stead  of  Overly  A  Sanders,  their  assump- 
tion of  the  salt  rents  which  had  theretofore 
accrued  from  Overly  A  Sanders,  and  their 
engagement  for  money  rents  from  them- 
selves thereafter.  Under  the  circumstances, 
and  after  the  whole  accounts  between  the 
parties  had,  by  a  consent  order,  t>een  re- 
ferred to  a  commissioner,  and  reported  by 
him,  with  special  statements  at  the  request 
of  M'Call  A  King  of  their  pretensions, 
embracing  the  money » as  well  as  the  salt 
rents,  and  indicating  a  balance  in  their 
favour  upon  the  whole  accounting ;  the  en- 
tire merits  of  the  case  ought  to  have  been 
ascertained,  and  the  balance  resulting  there- 
from, whether  in  favour  of  the  one  party 
or  the  other,  decreed  by  the  Court  below. 

The  cause  is,  however,  not  in  a  condition 
to  do  justice  between  the  parties  without 
further  enquiry.  The  commissioner  has 
omitted  in  various  respects  to  state,  explain 
and  report  the  grounds  and  evidence  upon 
which  he  proceeded;  and  the  consequence 
is,  that  his  views  of  the  accounts  are  in  a 
great  measure  obscure  and  unintelligible. 

The  Court  is  therefore  of  opinion,  that 
the  Circuit  court  erred  in  dismissing  the 
bill  of  the  appellants,  instead  of  recom- 
mitting the  report  of  the  commissioner, 
with  the  exceptions  thereto,  for  reconsider- 
ation and  readjustment  of  the  accounts 
between  the  parties,  upon  the  principles 
above  indicated,  and  such  proper  evidence 
as  should  be  adduced  before  him ;  with  such 
proper  directions  from  the  Court  as  either 
of  the  parties  should  request,  for  the  exami- 
nation of  other  parties  on  oath,  and  the  dis- 
covery and  production  of  books  and  papers. 

It  is  therefore  adjudged;  ordered  and  de- 
creed, that  the  decree  of  the  Circuit  court 
be  reversed  and  annulled,  with  costs  to  the 
appellants ;  and  that  the  cause  be  remanded 
to  the  Circuit  court,  to  be  proceeded  in  upon 
the  principles,  and  in  the  mode  indicated 
in  the  foregoing  opinion  and  decree. 


136      •Mitchell's  Adm'r  v.  Trotter  &  Wife. 

October  Term.  1860,  Richmond. 
(Absent  Bbookb.  J.) 

Executors  and  Admlntotnitont— Collection  of  Assets- 
Liability.*— An  administrator  or  executor  is  not 

*Bxectttors  and  Administrators— Liability.— An  ad- 
ministrator is  not  bound  to  sue  for  a  debt  due  the 
estate,  when  It  is  apparent  that  the  debtor  is  unable 
to  pay.  Liovett  v.  Thoma^,  81  Va.  S45,  citlnsT  the 
principal  case.  See  al.so,  citinsr  and  approving  the 
principal  case,  Anderson  v.  Plercy,  20  W.  Va.  827; 
foot-note  to  Tanner  y.  Bennett,  88  Gratt.  252.  See  gen- 
erally, monoffraphic  note  on  "Executors  and  Admin- 
istrators." 


59 


7  QRATT. 


Virginia  Rbfoxts,  Annotatbd. 


137.  138 


l>oiind  to  sue  for  the  recovery  of  a  debt  due  the 
estate,  where  it  is  apparent  the  debtor  is  not  able 
to  pay  it 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Brunswick  county,  by  Thomas  R. 
Trotter  and  wife  against  Benjamin  Wil- 
kinson, administrator  of  Clement  Mitchell 
deceased,  the  father  of  the  female  plaintiff, 
for  a  settlement  of  his  administration  ac- 
count, and  for  a  decree  for  the  amount  which 
might  be  ascertained  to  be  due  to  the  plain- 
tiff. The  accounts  were  referred  to  a  com- 
missioner, who  reported  thereon ;  and  there 
was  a  single  question  of  controversy  be- 
tween the  parties.  The  commissioner  dis- 
allowed a  credit  for  the  sum  of  263  dollars, 
paid  by  the  administrator  in  1834  on  a 
judgment  recovered  against  him  upon  a 
bond  executed  by  his  intestate  as  the  surety 
of  Robinson  Kzell,  on  the  ground  that  the 
administrator  might  have  recovered  the 
money  from  Ezell,  and  had  failed  to  bring 
suit  against  him.  The  evidence  on  the  sub- 
ject was  returned  by  the  commissioner  with 
his  report. 

The  Court  below  seems  to  have  concurred 
with  the  commissioner  in  his  view  of  the 
evidence,  but  was  of  opinion  that  it  was 
proper  to  credit  the  administrator  with  the 
amount  paid  at  the  time  of  payment,  and  to 
charge  him  with  it  at  the  end  of  the  ac- 
count for  his  necflect  to  collect  it.  This 
correction  in  the  account  was  made,  and 
the  Court,  in  April  1843,  made  a  decree 
against  the  administrator  for  the  amount 
ascertained  to  be  due  by  the  corrected 
statement.  And  from  this  decree 
137  *  Wilkin  son  applied  to  this  Court  for 
an  appeal,  which  was  allowed. 

The  evidence  in  the  cause  was  conflicting  ; 
but  this  Court  differed  in  opinion  with  the 
commissioner  and  the  Court  below,  upon 
the  question  of  Ezell's  ability  to  pay. 

Gholson  and  Jones,  for  the  appellant,  and 
Gholson,  for   the  appellees,    submitted   the 

case. 

ALLEN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  the  evidence 
in  the  record  does  not  establish  such  a  de- 
gree of  negligence  on  the  part  of  the  appel- 
lant, as  to  subject  him  to  a  personal 
responsibility  for  his  failure  to  institute 
legal  proceedings  against  Robinson  E^ell 
for  the  debt  he,  as  administrator,  had  been 
compelled  to  pay  on  account  of  his  intestate 
having  been  surety  for  said  Ezell ;  that  on 
the  contrary,  the  testimony  shews  that  Ezell 
was  unable  to  pay  the  debt,  and  that  with 
a  knowledge  of  the  facts  established  by  the 
evidence,  the  administrator  was  not  re- 
quired, in  the  prudent  discharge  of  his  duty, 
to  incur  the  costs  of  a  suit  against  Ezell. 
And  as  the  commissioner,  by  his  special 
report  of  the  payment  and  all  the  testimony 
bearing  on  it,  submitted  the  question  di- 
rectly to  the  Court,  whether  the  claim  was 
properly  disallowed,  the  Court,  instead  of 
a  partial  correction  of  the  report  in  relation 
to  said  claim,  should  hAve  allowed  the  ad- 
ministrator credit  for  the  amount  thereof. 


The  Court  is  therefore  of  opinion  that 
said  decree  is  erroneous ;  and  the  same  is 
reversed  with  costs;  and  the  cause  is  re- 
manded, with  instructions  to  recommit  the 
report  to  a  commissioner,  to  have  the  same 
corrected  in  the  particular  above  mentioned, 
and  for  a  final  decree. 


138 


*Smith's  Adm'rv.  Lamberts. 

October  Term,  1860,  Richmond. 
(Absent  Bbooks,  J.) 


I.  Attorney  and  Client— Autboiity  to  AGoe|>t  Pnymeat 
of  Debt— Cam  at  Bar.— An  attorney  at  law  receives 
a  claim  for  collection,  and  he  brings  salt  npon  it, 
and  obtains  a  Judgment  The  debtor  then  puts 
into  his  hands  the  bond  of  a  third  person  for  about 
the  amount  that  is  due  on  the  judgment:  and  the 
attorney  gives  him  a  receipt  by  which  he  says  he 
has  received  the  bond  on  which  he  is  to  bring  suit, 
and  after  paying  himself  his  fee  and  commission, 
is  to  apply  the  balance  to  the  credit  of  the  judg- 
ment. The  attorney  receives  the  money  on  the 
bond,  bat  does  not  pay  it  over  to  the  ci^ditor. 
Hbld:  This  is  a  valid  payment  by  the  judgment 
debtor. 

a.  Attorneys— Powers  In  Collection  of  Claims.*— The 
powers  of  an  attorney  at  law  In  the  prosecution 
and  collection  of  claims  put  into  his  hands  for  col- 
lection, considered  and  stated. 

So  much  of  this  case  as  is  necessary  to 
present  the  question  considered  and  decided 
by  this  Court  is  as  follows : 

James  D.  Dishman  of  the  county  of  King* 
Greorge,  died  in  1813,  being  indebted  to  S. 
A  J.  Lambert  in  the  sum  of  265  dollars  96 
cents,  with  interest  from  the  4th  of  Aug'uat 
1812;  and  Austin  Smith  and  George  White, 
jr.,  qualified  as  his  executors.  The  Lam- 
berts placed  their  claim  in  the  hands  of 
William  Brooke,  an  attorney  at  law,  for 
collection,  and  he  instituted  an  action 
thereon  against  the  executors  in  the  Cir- 
cuit court  of  King  George  county,    and   re- 

*Attorney  and  Client— Powers  of  Attorney  in  Col- 
lection of  Claims.— In  Wiley  v.  Mahood.  10  W.  Va.  »1. 
it  is  said:  "An  attorney  at  law  employed  to  collect 
a  debt  may  receive  payment  in  money,  but  has  no 
right  to  accept  any  thing  else  in  satisfaction,  with* 
out  express  authority.  Wilkinson  &  Co.  v.  Holloway. 
7  Leigh  277;  Wright  v.  Daily.  86  Tex.  730;  QuUett  t. 
Lewis,  8  Stew.  S3:  Kent  r.  Ricards,  8  Md.  Ch.  SM: 
Smockv.  Dade,  SRand.  6S9;  Smith's  Adm>  v.  Lamberts, 
7  Oratt.  138  ;  Harper,  Adm'r,  v.  Harvey  et  al.,  4  W.  Va. 
NO."  See  also,  citing  and  approving  the  principal 
case  on  the  above  point,  Higginbotham  v.  May.  M 
Va.  288, 17  S.  E.  Rep.  941 ;  Crotty  v.  Eagle,  85  W.  Va. 
151,  18  S.  E.  Rep.  62;  Chalfants  v.  Martin,  25  W.  Va. 
806.  But  in  this  last  case  it  is  held  that  a  payment  to 
an  attorney  is  not  a  payment  of  or  on  a  debt,  unless 
made  in  good  faith;  and  if  the  payment  was  made 
to  the  attorney  by  the  principal  debtor  under  a 
fraudulent  combination  between  the  attorney  and 
the  debtor  for  the  purpose  of  defrauding  the  cred- 
itor, then  it  cannot  be  regarded  as  a  payment  on  the 
debt  See  monographic  note  on  "Attorney  and  Cli- 
ent" appended  to  Johnson  v.  Gibbons.  27  Oratt.  6S8; 
also,  monographic  note  on  "Bonds"  appended  to 
Ward  V.  Churn,  18  Gratt.  801. 
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covered  a  judg'znent  in  April  1819.  Soon 
after  this  jndg^ment  was  obtained,  the  exec- 
ator  White  put  into  the  hands  of  Brooke  a 
note  dae  from  William  Coakley  to  Dishman's 
executors,  and  took  from  him  the  following 
receipt  : 
^'Received  June  10th,  1819,  of  Mr.  George 
White,  jr.,    one  of  the  executors  of 

139  James  D.  Dishman's  estate,  *Wiiliam 
Coaklej's  note  for  396  dollars  21  cents, 

doe  1st  March  1819,  on  which  I  am  to  bring 
anit;  and  after  paying  myself  my  fee  and 
commission,  I  am  to  apply  the  balance  to 
the  credit  of  S.  &  J.  l^ambert's  judgment 
against  Dishman's  executors. 

**WilUam  Brooke." 

Brooke  proceeded  to  collect  the  debt  due 
from  Coakley,  and  received  ihrom  him  on  the 
6th  of  January  1820  the  sum  of  80  dollars, 
and  on  the  2d  of  March  following  he  received 
the  farther  sum  of  344  dollars ;  which  two 
suns,  after  deducting  the  legal  fee  and 
writ  tax,  and  five  per  cent,  commission, 
amounted  to  a  few  cents  more  than  the  debt 
doe  from  Dishman  to  the  Lamberts,  princi- 
pal, interest  and  costs. 

It  appears  further,  that  on  the  2d  of  Sep- 
tember 1819,  Brooke  gave  a  receipt  to  Austin 
Smith,  the  other  executor  of  Dishman,  for 
a  bond  of  William  Brent  for  260  dollars,  due 
Ist  of  January  1819,  which  he  was  to  collect 
and  apply,  as  far  as  it  would  go,  to  the  pay- 
ment of  Lambert's  debt,  and  also  to  a  debt 
due  from  Dishman  to  Ann  Waddy.  But  the 
testimony  by  which  his  receipt  of  the 
money  from  Brent  was  proved,  was  excepted 
to,  and  the  exception  was  sustained. 

In  1925  Austin  Smith  instituted  a  suit  in 
the  late  Chancery  court  of  f^redericksburg 
against  his  co-executor  White,  for  the  pur- 
pose of  compelling  him  to  settle  his  execu- 
torial account  and  discharge  the  debts  of 
the  estate;  and  in  this  suit  the  Lamberts 
were  made  defendants,  and  their  judgment 
was  enjoined  on  the  g^round  that  it  had  been 
paid  by  means  of  Coakley's  debt.  The 
Lamberts  answered  the  bill.  They  say  that 
they  have  no  knowledge  of  what  their  at- 
torney Brooke  did  in  their  case,  except  that 
they  have  been  informed  that  he  obtained 
a  judgment  for  the  amount  of  their  claim. 
Bttt  they  never  heard  he  had  received  pay- 
ment   from    the  executors;  and   they 

140  aver  that  they  *have  never   received 
from   Brooke,    the   executors,  or   any 

other  person,  any  part  of  their  debt. 

The  cause  lingered  on  the  docket,  and 
was  revived  in  the  name  of  Smith's  and 
Dishman's  administrators.  It  was  finally 
removed  to  the  Circuit  court  of  Spotsylvania, 
where  it  came  on  to  be  heard  in  1843,  when 
the  Court  decreed  that  the  Lamberts  should 
recover  of  Smith's  administrator  the  sum 
of  265  dollars  95  cents,  with  interest  thereon 
from  the  14th  day  of  August  1812  until  paid, 
and  their  costs.  From  this  decree  Smith's 
administrator  applied  to  this  Court  for  an 
appeal,  which  was  allowed. 
^  Morson,  for  the  appellant,  insisted,  that 
Brooke  did  not  receive  Coakley's  note  in 
payment  of  the  debt  of  the  Lamberts,  but 
as  a  security  by  which  to  obtain  payment. 


And  as  Ife  received  the  money  upon  that 
note  whilst  he  continued  to  be  the  attorney 
of  the  Lamberts,  the  effect  was  precisely 
the  same  as  if  he  had  received  payment 
from  the  executors  of  Dishman.  And  he 
insisted  that  he  was  fully  sustained  in  this 
proposition  by  the  case  of  Smock  v.  Dade, 
5  Rand.  639 ;  which,  though  a  case  decided 
by  the  General  court,  had  been  subsequently 
approved  by  this  Court  in  Wilkinson  v. 
HoUoway,  7  Leigh  277. 

Moncure,  for  the  appellee,  insisted,  that 
upon  the  principles  decided  in  Smock  v. 
Dade  and  Wilkinson  v.  HoUoway,  the  trans- 
fer of  Coakley's  note  to  Brooke  was  not  a 
Payment  of  the  debt  due  to  the  Lamberts, 
^hat  these  cases  expressly  held  that  an  at- 
torney at  law  was  not  authori2sed  to  com- 
mute the  debt  of  his  client.  He  insisted 
further  that  an  attorney  at  law  is  a  special 
agent,  who  must  pursue  his  powers  strictly ; 
and  that  he  is  authorized  to  receive  payment 
of  his  client's  debt  in  money  only;  and 
that  payment  to  him  in  money  only,  or  what 
is  current  as  money,    will  discharge 

141  *the  debt.     And  he   referred   to  the 
cases  of  Todd   v.  Reid,  6  Eng.  C.  L. 

R.  404 ;  Russell  v.  Bangley^  Id.  459 ;  Bartlett 
V.  Pentland,  21  Id.  163;  and  Scott  v.  Ir- 
ving, 20  Id.  453. 

He  insisted  further,  that  in  receiving 
Coakley's  note  Brooke  was  the  agent,  not 
of  the  Lamberts,  but  of  Dishman's  execu- 
tors, and  therefore  the  receipt  of  the  money 
on  that  note  was  a  receipt  of  it  for  them 
and  not  for  the  Lamberts.  But  if  he  could 
be  considered  as  the  agent  of  both  parties, 
yet  he  must  first  have  received  the  money 
as  the  agent  of  the  executors;  and  he  must, 
therefore,  have  done  some  act  indicating  an 
intention  to  hold  it  for  the  Lamberts,  before 
it  could  be  considered  as  having  been  re- 
ceived by  him  for  them.  And  he  referred 
to  Pratt  V.  Northam,  5  Mason's  R.  95; 
Myers  v.  Wade,  6  Rand.  444 ;  Broad  us  v. 
Rosson,  3  Leigh  12;  Alston  v.  Munford,  1 
Brock.  R.  266;  Baker  v.  Hall,  12  Ves.  R. 
4%;  Wallace  v.  Taliaferro,  2  Call  447. 

DANIEL,  J.  The  only  question  brought 
before  the  Court  for  its  decision  in  this 
case,  is,  whether  the  claim  of  S.  &  J.  Lam- 
bert against  the  representatives  of  Dishman 
has  been  paid ;  and  its  solution  depends  on 
the  extent  of  power  with  which  an  attorney 
at  law  is  clothed,  who,  in  the  ordinary 
course,  is  entrusted  by  a  creditor  with  a 
bond,  note  or  other  evidence  of  debt,  for 
suit  and  collection.  Practitioners  of  the 
law  in  this  country  are  generally  regarded 
by  the  Courts  as  vested  with  a  larger  au- 
thority in  the  control  and  disposition  of 
demands  placed  in  their  hands  for  collection, 
than  has  been  usually  attributed  by  the 
common  law  to  an  attorney  at  law  in  Eng- 
land. Here  the  characters  of  attorney  and 
barrister  or  counsellor  at  law,  are  in  most 
instances  blended,  and  the  powers  pertain- 
ing to  this  double  capacity,  are  held  to  be 
of  a  wider  scope  than  those  belonging 
to  the  office  of  an   attorney   merely. 

142  *In  some  of  our  sister  States  the  rela- 
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tion  of  client  and  attorney  hUs  been 
held  to  confer  upon  the  latter  the  authority 
even  to  compromise,  compound  or  commute 
demands  of  the  former  confided  to  him  for 
collection.  The  general  doctrine,  however, 
so  far  as  I  have  had  it  in  my  power  to  col- 
lect it  from  a  review  of  the  decisions,  is, 
that  the  attorney  has  no  right  to  commute 
the  debt  of  his  client,  to  release  the  person 
of  the  debtor  when  in  prison  by  virtue  of  a 
ca.  sa.,  or  to  enter  a  retraxit  in  a  suit,  to 
execute  a  release,  or  to  do  any  other  act 
which  destroys  the  cause  of  action  without 
receiving  payment.  But,  on  the  other 
hand,  that  he  has  an  extensive  control  over 
the  remedy,  and  is  vested  with  a  liberal 
discretion  in  the  use  of  the  means  he  may 
deem  best  adapted  to  procuring  the  pay- 
ment of  his  client's  debt. 

He  may  accept  payment  of  the  debtor,  if 
voluntarily  made  to  him,  at  any  time  whilst 
his  powers  continue ;  or  he  may  take  such 
steps  as  he  may  think  best  calculated  to 
procure  payment.  In  the  honest  exercise  of 
a  sound  discretion,  unless  otherwise  in- 
structed by  his  client,  he  may  delay  bring- 
ing suit,  he  may  consent  to  continuances  of 
it,  after  it  is  brought,  during  its  progress 
to  judgment,  and  after  jugment  he  may  post- 
pone issuing  execution;  he  may  elect 
whether  to  take  one  against  the  person  or 
the  lands  or  goods  of  the  debtor ;  and  if  he 
issues  one  against  the  lands  or  goods,  he 
may  direct  on  what  property  of  the  debtor 
it  shall  be  levied ;  and  after  levy  he  may 
control  the  proceedings  of  the  sheriff  or 
other  officer  having  charge  of  the  execution, 
and  may  from  time  to  time  postpone  a  sale 
of  the  property  levied  upon. 

It  has  been  decided  by  the  Supreme  court 
of  the  United  States,  in  the  case  of  the 
Union  Bank  of  Georgetown  v.  Geary,  5 
Peters'  R.  99,  that  an  agreement  made  by 
an  attorney,  in  whose  hands  a  promissory 
note  was  placed  for  collection,  with  an  en- 
dorser, that  if  the  latter  would  confess 
143  judgment  and  not  dispute  *his  liabil- 
ity, the  attorney  would  immediately 
proceed  to  make  the  money  by  execution 
against  the  drawer,  was  within  the  general 
scope  of  the  attorney's  powers,  and  binding 
upon  the  creditor.  And  in  Silvis  v.  Ely,  3 
Watts  &  Serg.  420,  it  was  held  to  be  within 
the  power  and  authority  of  an  attorney  to 
stay  the  execution  upon  a  judgment  in  con- 
sideration of  the  promise  of  a  third  person 
to  pay  the  debt ;  and  that  such  promise  was 
binding  though  not  made  to  the  plaintiff 
nor  assented  to  by  him  at  the  time. 

The  subject  has  been  before  this  Court  in 
several  cases.  In  Hudson  v.  Johnson,  1 
Wash.  10,  and  Branch  v.  Burnley,  1  Call 
147,  it  was  decided  that,  in  general,  pay- 
ment to  an  attorney  at  law  of  a  debt  which 
he  is  employed  to  recover,  is  good  on  the 
custom  of  the  country,  particularly  if  he 
have  possession  of  the  evidence  of  debt.  In 
the  case  of  Smock  v.  Dade,  5  Rand.  639,  it 
is  asserted  by  the  General  court  as  well  set- 
tled doctrine,  that  whilst  the  authority  of  an 
attorney  does  not  extend  to  the  commuta- 
tion of  a  debt  without  the  client's   assent. 


his  receipt  of  actual  payment  is  complete 
protection  to  the  debtor.  In  that  case  the 
attorney  received  a  portion  of  the  debt  in 
money,  a  draft  at  ten  days  sight,  and  a 
bond  at  four  months ;  and  the  receipt  given 
by  the  attorney  stipulates  that  the  draft 
and  bond  when  paid  should  be,  together 
with  the  sum  paid  in  money,  in  full  of  the 
executions  of  the  creditor  against  the 
debtor.  The  amount  of  the  draft  was  paid 
to  the  attorney,  but  there  was  no  evidence 
to  shew  that  he  had  ever  reali2sed  any  thing 
on  the  bond.  In  this  state  of  things  the 
Court  held  that  the  amount  produced  by  the 
draft  constituted  to  that  extent  a  good  pay- 
ment, but  that  the  creditor  ought  not  to 
be  charged  with  the  bond;  that  the  Court 
below  ought  not  therefore  to  quash  an  exe- 
cution which  the  creditor  had  issued  to 
enforce  collection,  ^* although  it  would 

144  have   been   entirely  proper    if  *8ach 
motion  had    been    submitted,    for  the 

Court  to  have  entered  satisfaction"  to  the 
extent  of  the  payment  made  in  money  and 
the  amount  received  on  the  draft. 

The  decision  in  Smock  v.  Dade  has   been 
approved  by  this  Court  in  the  case  of   Wil- 
kinson V.  HoUoway,  7  Leigh  277.    In  the  last 
mentioned   case  it  was  decided  that  it  was 
not  competent  for  an  attorney  employed  ta 
collect  a  debt,  to  discount  from  it  a  debt  he 
himself  owes  the  debtor,  or  to  take  as  an  ab- 
solute payment  or  satisfaction  the  debtor's 
assignment  of  a   bond  of   a   third  person. 
But  the  Court  at  the   same   time  recognize 
it   as  well  settled  doctrine  that  an  attorney 
at  law  who  has  possession  of  the  evidence 
of  debt,  or  has  obtained  a  judgment  for  his 
client,  may    receive   from  the  debtor  pay- 
ment of  the  debt;  and   that    the   creditor 
having    confided  in  him,  not  only   to   sue, 
but  also  to  collect  and  receive  the  money,  is 
bound  by  the  payment. 

I  do  not  see  how  we  can  approve  the  deci- 
sion in  Smock  v.  Dade,  in  regard  to  so  much 
of  the  creditor's  demand  as  was  held  to  be 
paid  by  the  proceeds  of  the  draft,  and  yet 
consistently  decide  that  the  debt  in  this  case 
has  not  been  satisfied  by  Brooke's  receipt  in 
actual  money  of  the  amount  of  Coakley's 
note. 

It  is  true  there  is  a  difference  in  the  word- 
ing of  the  written  receipts  given  by  the  at- 
torneys in  the  two  cases,  but  I  cannot 
perceive  any  such  marked  variance  in  their 
phraseology  as  would  justify  us  in  saying 
that  the  coming  of  the  proceeds  of  the  col- 
lateral debts  into  the  hands  of  the  attorney 
should  in  one  case  constitute  a  payment ; 
but  that,  in  the  other,  payment  could  not 
be  predicated  of  the  transaction  till  such 
proceeds  were  handed  over  by  the  attorney 
to  his  client,  the  original  creditor. 

The  receipts  vary  from  each  other  in  two 

particulars.     In  Stock  v.  Dade  the  signature 

of   the   attorney's  name  is  followed  by  the 

addition  of  the  word  **attomey."     In 

145  *the    case  before  us  there  is   no  such 
addition.     The  receipt  in    Smock   v. 

Dade  recites  that  the  draft  and  bond  are, 
when  paid,  to  be  together  with  the  money 
paid   down,    *4n    full   of  the   executions.'* 
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Here  the  attf>mey  stipulates  that  after  pay- 
ing himself  his  fee  and  commission,  he  is 
to  apply  the  balance  of  the  proceeds  of 
Coakley's  note  to  the  credit  of  8.  Sl  J. 
Lambtft's  judgment.  I  do  not  think  that 
Banks  by  affixing  the  word  attorney  to  his 
signatore  to  the  receipt  in  Smock  v.  Dade, 
gave  any  plainer  indication  that  in  makng 
the  arrangement  he  was  acting  as  the  at- 
torney of  the  original  creditor,  than  he 
woold  have  done  by  simply  signing  his 
name  without  the  addition.  The  character 
in  which  he  treated  was  to  be  gathered  from 
the  transaction.  He  was  known  to  the 
debtor  to  be  the  attorney  of  the  creditor, 
and  the  debtor  in  making  the  arrangement 
belieyed  he  was  negotiating  and  intended 
to  negotiate  with  one  who  had  a  right  to 
receive  the  proceeds  of  the  draft  and  bond 
when  collected,  in  full  of  the  executions. 
8o  in  this  case  the  relation  in  which  Brooke 
stood  to  the  Lamberts  was  well  known  to 
the  executors  of  Dishman.  The  addition  of 
attorney  to  his  signature  upon  executing 
the  receipt  would  not  have  made  it  more 
manifest. 

And  I  cannot  perceive  how  any  more  ex- 
tensive control  over  the  rights  and  interests 
of  his  client  is  asserted  by  an  attorney  in 
the  undertaking  that  certain  collateral  secu- 
rities placed  in  his  hands  for  collection 
shall,  when  paid,  be  applied  as  a  credit  to 
his  client's  demand,  than  in  undertaking 
that,  when  paid,  the  proceeds  shall  be  in 
fnll  of  the  original  debt.  The  relations  of 
the  several  parties,  each  to  the  other  and  to 
the  subject  matter  of  the  contract,  and  the 
purposes  sought  to  be  accomplished  by  the 
attorneys  and  the  debtors  by  the  arrange- 
ments made  between  them,  in  the  two  cases, 

were  essentially  the  same. 
146  *There  is  nothing  in  the  receipt 
given  by  Brooke,  nothing  in  the  in- 
trinsic character  of  the  transactions,  noth- 
ing in  any  of  the  evidences  existing  in  the 
case,  upon  which  to  base  the  belief,  that 
the  executors  of  Dishman,  in  placing  the 
claims  in  the  hands  of  Brooke  to  be  collected 
and  applied  to  the  credit  of  the  debt,  or  that 
Brooke  in  accepting  them  with  the  agree- 
ment to  collect  and  so  apply  them,  designed 
any  fraud  on  the  Lamberts.  There  is  noth- 
ing to  shew  that  the  transaction  did  not 
grow  out  of  an  honest  desire  and  purpose  on 
the  part  of  all  the  parties,  to  provide  a  new 
security  and  furnish  a  new,  safe  and  speedy 
means  of  satisfying  the  debt. 

Any  argument,  by  way  of  analogy,  to  be 
drawn  from  the  law  regulating  the  property 
in  a  fund  which  has  come  into  the  hands  of 
one  holding*  towards  it  the  double  relation 
of  executor  and  legatee,  or  of  executor  and 
guardian,  furnishes,  I  think,  no  aid  to  the 
pretensions  of  the  appellees.  In  such  cases, 
the  party  coming  into  the  possession  of  the 
fond,  is  considered  as  taking  possession  in 
the  first  instance,  in  the  character  of  exec- 
utor, because  he  cannot  in  the  first  in- 
stance, according  to  law,  take  possession  in 
any  other  character,  and  he  will  be  pre- 
sumed to  have  possessed  himself  right- 
fully, and  not  wrongfully.    Being  originally 


so  possessed,  he  will  be  presumed  to  con- 
tinue to  hold  in  the  same  character  until 
some  act  is  done,  indicating  decisively  a 
purpose  to  hold  in  his  other  character. 
Grenerally,  in  such  cases,  there  are  others 
having  claims  upon  the  fund,  whose  rights 
and  interests  are  to  be  adjusted  and  settled 
before  the  executor  can  legally  elect  to  hold 
it  in  his  other  character  of  legatee  or  gtiard- 
ian.  Here  by  the  very  terms  of  the  agree- 
ment, the  fund,  when  received,  was  to  be 
applied  as  a  credit  to  the  claim  of  the  Lam- 
berts. There  were  no  rights  or  interests  of 
other  persons  to  be  looked  to  and  adjusted 
before  the  attorney  might  lawfully  hold 
the  fund  as  the  money  of  his  original 

147  ^clients.     Even   in   the   case  of  one 
combining  the  two  offices  of  executor 

and  guardian,  very  slight  acts  are  often 
regarded  by  the  Courts,  as  legal  indications 
of  an  election  to  hold  the  fund  in  the  char- 
acter of  guardian :  and  I  know  of  no  rule  of 
law  that  confines  the  evidences  of  such 
election  to  acts  or  declarations  cotempo- 
raneous  with,  or  subsequent  to  the  receipt  of 
the  fund.  If  an  executor  upon  receiving  a 
collateral  security  to  be  collected  and  ap- 
plied to  the  discharge  of  a  debt  due  to  hts 
testator,  should  set  forth  in  a  written  re- 
ceipt, or  otherwise  declare,  that  all  debts 
were  now  paid  and  the  estate  fully  distrib- 
uted, with  the  exception  of  the  fund  about 
to  be  collected,  and  that  he  designed  upon 
receiving  it,  to  hold  the  balance  after  de- 
ducting his  commission,  as  the  guardian  of 
a  ward,  I  am  not  prepared  to  say  that  such 
a  receipt  accompanied  by  proof  that  he  had 
really  qualified  as  guardian,  and  that  his 
declarations  with  regard  to  the  situation  of 
the  estate  were  true,  would  not  amount, 
without  any  further  act,  other  than  the 
subsequent  receipt  of  the  fund,  to  an  elec- 
tion, so  as  to  charge  him  and  his  sureties 
with  it  in  his  character  of  guardian.  If 
then,  the  analogies  supposed  to  exist  be- 
tween this  and  the  cases  of  the  double 
fiduciary  relations  above  referred  to,  can 
be  properly  consulted  as  furnishing  any 
g^ide  to  the  solution  of  the  question  under 
discussion,  it  seems  to  me  that  they  tend 
strongly  to  support,  rather  than  to  defeat 
the  views  of  the  appellant. 

It  is  urged,  that  if  an  attorney,  entrusted 
with  the  collection  of  a  debt,  may  thus  treat 
with  the  debtor,  and  accept  from  him 
claims  on  third  persons  to  be  collected,  and 
credited  to  the  debt,  he  has  it  in  his  power 
to  subject  the  creditor  to  several  settle- 
ments with  him,  instead  of  one.  The  fact 
that  a  creditor  may  be  thus  occasionally 
subjected  to  inconvenience,  furnishes,  it 
seems  to  me,  no  argument  against  the  legal 
existence  of  such  a  power:  for  the  in- 

148  convenience  is  one  which  may  *as  well 
flow  from  direct  payments  to  the  at- 
torney, as  from  payments  effected  indirectly 
through  collateral  securities ;  and  I  presume 
it  is  well  settled,  that  an  attorney  employed 
to  collect  a  debt,  is  not  limited  to  a  receipt 
of  the  debt  in  one  sum,  but  is  fully  empow- 
ered also  to  receive  partial  payments  from 
time  to  time,  till  the  debt  is  satisfied. 


63 


7  QRATT. 


Virginia  Rsfobts,  Avnotatbd. 


149,  160,  151 


It  is  also  urged,  that  the  executors  had  a 
right  at  any  time  previous  to  the  collection 
of  Coaklej's  note,  to  withdraw  it  from  the 
hands  of  the  attorney ;  and  that  even  after 
the  collection,  they  had  a  right  to  revoke 
the  directions  given  as  to  the  application 
of  the  proceeds.  Even  if  the  first  branch 
of  the  proposition  were  law,  it  would,  by 
no  means,  follow  that  the  second  was  also : 
for  according  to  this  hypothesis,  so  soon 
as  the  note  was  collected,  it  was  converted 
into  something  belonging  to  the  debtor,  to 
wit,  money,  which  the  attorney  had  a  right 
to  receive  in  payment  of  his  client's  de- 
mand, and  which,  by  the  express  agreement 
between  him  and  the  executors,  it  was  stip- 
ulated should  be  applied  as  a  credit  to  said 
demand.  But  I  do  not  think  that  either 
branch  of  the  proposition  is  true.  It  is 
true,  that  this  Court,  in  the  case  of  Beers 
&c.  V.  Spooner,  9  Leigh  153,  decided  that  a 
verbal  direction  given  by  a  person  having 
claims  in  the  hands  of  an  attorney  for  col- 
lection, to  pay  part  of  the  money  when  col- 
lected, to  another  in  satisfaction  of  a  debt 
due  to  the  latter  from  a  third  person,  was 
revocable  by  the  person  giving  the  direc- 
tions in  his  lifetime,  or  by  his  administra- 
tor after  his  death.  Judge  Tucker,  however, 
in  assigning  the  reasons  of  the  Court,  as- 
serted principles,  and  approved  of  a  deci- 
sion furnishing  ample  authority  for  treating 
the  transaction  now  under  consideration, 
as  an  irrevocable  dedication  by  the  debtor 
of  a  fund  for  the  payment  of  his  debt.  He 
says,  '^If  Dudley  (who  was  the  person  giv- 
ing the  directions)  had   been  bound  for  the 

debt,  and  had  directed  Spooner  (the 
149      attorney)    to    pay,    there    would   *be 

more  reason  to  regard  the  direction 
as  irrevocable;  particularly  if  Spooner 
had  promised  payment  to  the  creditor.  Then 
it  would  have  resembled  the  case  of  Sharp- 
less  V.  Welsh,  4  Dall.  R.  279.  There  the 
person  giving  the  direction  was  the  actual 
debtor,  and  the  person  receiving  it,  made 
an  express  promise  to  apply  the  fund  as  di- 
rected :  here,  the  party  was  no  debtor,  and 
there  was  no  promise.  There,  the  Court 
held,  that  the  debtor  had  made  an  appro- 
priation of  his  funds  to  pay  his  debts  to  his 
creditors,  which  appropriation  he  could 
not  revoke:  here,  he  directs  an  appropria- 
tion, without  consideration,  to  pay  the  debt 
of  another,  over  which  direction,  he  had  a 
complete  power  of  revocation,  until  the 
money  was  actually  paid." 

Upon  the  authority  of  the  principles  de- 
clared in  the  foregoing  case,  I  think  we 
would  be  well  justified  in  treating  the  trans- 
action between  White,  the  executor,  and 
Brooke,  as  an  irrevocable  appropriation  by 
the  former  of  the  fund  arising  from  the 
collection  of  Coakley's  note  to  the  payment 
of  the  demand  due  the  Lamberts.  The  fact 
that  Brooke  would,  in  this  aspect  of  the 
case,  be  acting  as  the  attorney,  agent  or 
trustee  of  both  creditor  and  debtor,  in  the 
prosecution  and  collection  of  the  collateral 
security,  does  in  no  wise  impair  or  detract 
from  his  original  right  and  duty  as  attorney 
of   the   Lamberts,    to  receive  money  of  the 


debtor,  whenever  realized,  in  payment  of 
the  demand,  and  grant  him  an  acquittance 
for  it.  So  viewing  the  case,  were  it  not 
for  the  fact  that  the  attorney  stipulates  in 
the  receipt  for  deducting  his  fee  and  com- 
missions from  the  fund,  and  the  want  of 
proof  that  such  deduction  was  in  truth  ever 
made,  it  would  seem  to  me  that  the  collec- 
tion of  the  money,  its  coming  into  the  hands 
of  one  authorized  to  receive  it,  and  the  ac- 
quittance of  the  debtor,  would  be,  necessa- 
rily, in  legal  contemplation,  simultaneous 
acts,  or  rather  one  and  the  same  act.  Does 
the  fact,  that  the  attorney  was  only  to 
apply  the   balance  of  the   proceeds, 

150  *after  deducting  his  fee  and  commis- 
sions, make  the  receipt  of  the  money, 

so  far  as  that  balance  is  concerned,  any 
less  a  payment  of  the  debt.  I  think  not. 
In  the  absence  of  any  proof,  as  to  what  the 
fee  and  commissions  were  to  be,  the  law 
adjusts  them,  and  it  was  not  necessary  that 
the  attorney  should  do  any  further  act  for 
the  purpose  of  ascertaining  what  the  bal- 
ance would  be.  That  is  a  matter  of  simple 
calculation,  which  could  as  well  be  done, 
(as  it  has  been  done, )  by  the  officer  of  the 
law,  as  by  the  attorney.  Upon  the  collec- 
tion of  the  money,  no  one  had  to  be  further 
consulted  as  to  its  application.  The  rights 
of  all  who  had  ever  had,  or  could  have  any 
interest  in  the  fund,  had  been  foredesigned 
and  predetermined  by  the  agreements  be- 
tween the  parties  having  the  lawful  control 
over  it. 

A  decision  which  would  deny  to  such  a 
transaction  the  force  of  a  payment,  would, 
it  seems  to  me,  be  at  war  with  the  general 
practice  and  understanding  of  the  country, 
and  operate  much  to  the  detriment  of  cred- 
itors. An  attorney  is  generally  employed 
in  the  collection  of  a  debt,  not  merely  be- 
cause of  a  belief  on  the  part  of  the  creditor, 
in  his  skill,  in  the  use  of  the  ordinary  legal 
means  used  for  the  enforcement  of  claims, 
and  his  promptness  in  paying  over  his  col- 
lections, but  also,  because  of  his  knowledg'e 
of  the  means,  situation  and  relations  of  the 
debtor,  and  his  talent  in  making  and  avail- 
ing himself  of  such  treaties  and  negotia- 
tions, as  will  be  likely,  without-  in  any 
measure  jeopardizing  the  rights  of  the 
client,  or  resorting  to  legal  coercion,  to  pro- 
cure payment  of  the  demand.  To  say  that 
the  receipt  of  money  by  the  attorney  in  such 
a  case,  shall  not  constitute  a  payment  by  the 
debtor,  is  to  strip  the  former  of  a  power, 
which,  to  the  honour  of  the  profession,  ia 
very  rarely  used  except  to  promote  faith- 
fully, the  best  interests  of  the  client ;  and 
to  subject  an  absent  creditor  who  has  not 
given  special  instructions  to  his  attorney, 
to  a   very   great    disadvantage    in  a 

151  struggle  for  the  effects  *of  a  failing 
debtor.  By  the  use  of  mild  and  per- 
suasive means,  having  some  regard  to  the 
feelings  and  credit  of  the  debtor,  by  indul- 
gences which  do  not  jeopard  the  rights  of 
the  creditor,  and  the  acceptance  of  securities 
which  do  not,  until  realized,  discharge  the 
demands,  claims  are  now  often  made  which 
would  be  lost,  if  the  attorney  was  in  all  in- 
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sUnces  to  be  confined  to  the  use  of  legal 
prooesB,  or  the  receipt  of  direct  payments 
bj  the  debtor. 

I  am  therefore  of  opinion,  that  so  much 
of  the  decree  appeale4  finoni,  as  relates  to 
the  demand  of  the  I^amberts,  ought  to  be 
reversed  with  costs,  and  the  enforcement 
of  the  same  against  the  representatives  of 
Dishman  perpetually  enjoined. 

The  other  judges  concurred  in  t&e  opin- 
ion of  Judge  Daniel. 

Decree  reversed. 


152         ^Williamson  v.  Qayle  &  als. 

October  Term.  I860,  Richmond. 

(Absent  Bbooks,  J.) 

I.  Ptdgm  AttflctaflMOts— Property  In  PossesAlon  off 
Hmm  Defeadant  Who  Has  Clslm  against  Priority.*— 

In  a  proceedincr  by  foreisrn  attachment,  the  borne 
defendant  taavinff  property  of  the  absent  defend- 
ant In  bis  possession,  for  the  keeping  of  which  the 
aliaent  defendant  Is  Indebted  to  him,  is  entitled  to 
bare  his  claim  first  satisfied  ont  of  the  property, 
as  against  the  attaching  creditor. 

xSaitt— DabC  EstabUslMd  —  Personal  Decrea.'N-Ttae 
attachinar  creditor  having  established  his  debt,  is 
entitled  to  a  personal  decree  ag-alnst  the  absent 
debtor,  thouffh  the  whole  property  attached  is 
ezhaasted  in  payinir  the  debt  of  the  home  de- 
fendant. 

This  was  a  proceeding  by  foreign  attach- 
ment, commenced  in  1839,  in  the  Circuit 
cotut  of  chancery  for  the  county  of  Henrico, 
by  Robert  C.  Williamson  against  Levin 
Gayle,  an  absent  defendant,  and  John 
Minor  Botts.  The  bill  charged  that  Gayle 
was  indebted  to  the  complainant  in  the  sum 
of  273  dollars  40  cents,  with  interest ;  that 
he  resided  out  of  the  State  of  Virginia, 
and  that  John  M.  Botts  of  the  county  of 
Henrico  had  in  his  possession  a  blooded 
mare,  the  property  of  Gayle ;  and  making 
Gayle  and  Botts  defendants,  the  complain- 
ant asked  that  the  mare  in .  the  possession 
of  Botts  might  be  subjected  to  the  pay- 
ment of  his  debt. 

The  complainant  proceeded  regularly 
against  Gayle  as  an  absent  defendant,  and 
^yed  his  debt.  Botts  answered  the  bill. 
He  admitted  he  had  the  mare  and  a  colt  in 
his  possession,  the  property  of  Gayle ;  but 
he  stated  that  in  1835  he  had  sold  the  mare 

•AttackaMoCs— Priorttlea.— In  Greffff  v.  Sloan,  76 
Va.  40,  It  is  said :  "The  attachinflf  creditor  takes  his 
debtor's  estate  or  interest  only,  and  in  the  same 
pUckt  and  condition  in  which  the  debtor  holds  it 
irben  the  attachment  takes  effect  as  a  lien.  WiUiam- 
Ma  r.  Oavle  a$id  Othen,  7  Qratt.  ua,  IM."  See  also, 
mA4  In  1  Va.  Law  Beff.  180. 

tSaaie  Paisenal  Decree.— For  the  proposition  that 
where  the  attachinir  creditor  haylnir  established  his 
debt  is  entitled  to  a  personal  decree  affainst  the 
defendant,  the  principal  case  is  cited  and  followed 
in  Schofteld  t.  Oox,  8  Gratt  688.  See  mono^aphic 
fiaU  on  "Attachments"  appended  to  Lancaster  ▼. 
Wilson.  27  GratLflU. 


to  Gayle,  who  had  left  her  with  him  to  be 

taken  to  the  best  horses  in  Virginia ;  Gayle 

desiring  to  raise  colts  from  her.     That  the 

mare  had  remained  in  his  possession, 

153  *and  had  been  put  to  Gohanna  in  1836, 
and  he  had  settled  for  that  charge, 

which  was  75  dollars.  That  he  had  taken 
good  care  of  the  mare ;  that  for  the  keep  of 
the  mare  for  a  part  of  the  year  1835,  and 
for  the  years  1836-37-38-39,  due  at  the  end 
of  each  year,  and  also  for  the  season  of  1836 
to  Gohanna,  Gayle  was  indebted  to  him ; 
and  that  he  also  held  Gayle  *s  bond  for  100 
dollars,  with  interest  from  March  1837. 
That  his  claims  against  Gayle  amounted  to 
814  dollars  10  cents,  for  which  he  claimed 
to  have  a  lien  on  the  said  mare  and  colt. 
And  he  prayed  that  they  might  be  subjected 
first  to  the  payment  of  his  claim. 

In  the  progress  of  the  cause  the  mare  and 
three  colts,  two  foaled  since  the  commence- 
ment of  the  suit,  were  sold  under  an  order 
of  the  Court,  and  were  purchased  by  the 
defendant  Botts  at  the  price  of  350  dollars. 
This  was  considerably  less  than  the  wit- 
nesses examined  estimated  as  the  cost  of 
keeping  the  mare  and  colts  whilst  they  were 
kept  by  Botts. 

The  cause  came  on  to  be  finally  heard  in 
March  1842,  when  the  Court  held  that  the 
claim  of  Botts  to  the  attached  effects  had 
inriority  to  that  of  the  plaintiff;  and  that 
as  the  proceeds  of  the  sale  did  not  amount 
to  enough  to  satisfy  his  claim,  the  whole 
proceeds,  after  paying  the  expenses,  should 
be  applied  in  part  discharge  of  the  debt 
due  to  him  from  the  defendant  Gayle.  And 
the  plaintiff's  bill  was  dismissed,  with  costs 
to  the  defendant  Botts.  f^rom  this  decree 
Williamson  applied  for  and  obtained  an  ap- 
peal to  this  Court. 

Stanard  and   Bouldin,  for  the  appellant. 
Philip  and  Walter  Harrison,  for   the   ap- 
pellee Botts. 

BALDWIN,  J.     I  deem  it  unnecessary  in 

this  case  to  consider  whether  the  defendant 

Botts    has    a    common    law    lien  upon  the 

attached  property,  such  as  that  of  an 

154  ^innkeeper    upon    the    horse    of    his 
guest,  of  a  carrier  upon  goods  bailed 

to  him  for  transportation,  or  of  an  artizan 
in  whose  hands  an  article  has  been  enhanced 
by  his  skill  and  labour.  However  that  may 
be,  I  think  that  for  so  much  of  his  account 
as  has  been  proved,  he  is  entitled  to  priority 
of  satisfaction  over  the  plaintiff. 

A  creditor  proceeding  by  foreign  attach- 
ment can  stand  upon  no  better  footing  than 
his  absent  debtor,  whose  moneys,  goods  or 
effects  he  seeks  to  subject ;  and  his  claim 
to  satisfaction  therefrom  is  subordinate  to 
the  rights  and  equities  of  the  garnishee. 
Glassell  v.  Thomas,  3  Leigh  113. 

There  are  obviously  cases  of  stoppage,  re- 
tainer or  set  off  on  the  part  of  a  debtor 
founded  in  natural  justice,  and  which  Courts 
of  equity  ought  to  recognize  and  enforce. 
These  were  admitted  to  a  very  limited  ex- 
tent by  the  common  law,  which  did  not 
even  allow  mutual  debts  to  be  discounted 
or   set  off  against  each   other ;  the  effect  of 
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which  would  have  been  to  blend  substan- 
tially cross  actions,  by  permitting  a  matter 
of  demand  to  be  made  a  ground  of  defence. 
This  narrowness  often  drove  defendants  at 
law  into  equity,  where  mutual  debts  were, 
to  a  great  extent,  applied  to  the  reduction 
or  extinguishment  of  each  other,  under  the 
name  of  mutual  credits,  upon  the  fact  or 
intendment  of  a  reciprocal  trusting  by  the 
parties  on  account  of  their  respective  debts. 
At  length  the  English  statutes  of  set  off, 
which  ours  has  followed,  authorized  set  offs 
at  law  in  cases  of  mutual  debts,  though  of 
a  different  nature,  and  in  no  wise  connected ; 
and  to  these  statutes  Courts  of  equity  have 
conformed,  and  in  general  to  the  rules  de- 
rived from  the  construction  of  them  by  the 
Courts  of  law.  But  the  inherent  powers  of 
equity,  founded  in  natural  justice,  have 
been  in  no  wise  abridged  by  the  statutes. 
2  Story's  EJq.  I  1432.  On  the  contrary,  they 
have  been  to  some  extent  enlarg^;  for 
now,  in  cases  falling  within  equitable 

155  jurisdiction,  *set  offs  are   allowed  of 
mutual  debts,     legal    and  equitable, 

however  independent  of  each  other,  and  of 
course  without  the  necessity  of  resorting  to 
the  principle  of  mutual  credits.  Nor  does 
equity  always  follow  the  express  provision 
of  the  statutes,  but  extends  them  to  cases 
falling  within  the  principles  of  justice  and 
policy  which  led  to  their  enactment.  Thus, 
though  at  law  the  debts  must  be  strictly 
mutual,  or  in  the  same  right,  and  so  ex- 
cluding set  off  between  individual  and  rep- 
resentative debts,  or  individual  and 
partnership  or  joint  debts,  and  though  the 
debts  sought  to  be  set  against  each  other 
must  be  actually  due  at  the  time ;  yet  there 
are  cases  of  hardship,  or  oppression,  or 
irreparable  loss,  or  mutual  trusting,  which 
are  allowed*  in  equity  as  exceptions  to 
these  rules. 

And  although  Courts  of  equity,  no  more 
than  Courts  of  law,  will,  without  agreement 
of  the  parties,  enlarge  a  pledge  or  custody 
of  goods,  beyond  the  original  purpose,  into 
a  security  for  an  independent  demand ;  yet 
there  may  be  cases  of  gross  injustice  and  ir- 
retrievable loss,  in  which  the  right  of 
stoppage  of  goods  so  situated  would  be  rec- 
ognized and  enforced  in  an  equitable 
forum.  As,  if  a  person  entrusting  goods  to 
the  care  and  protection  of  one,  then  or  af- 
terwards becoming  his  creditor,  should 
abscond  or  remove  from  the  Commonwealth, 
and  seek  to  withdraw  and  eloign  them, 
without  discharging  or  securing  his  indebt- 
edness, I  presume  it  would  be  a  case  proper 
for  redress  in  a  Court  of  equity,  and  espe- 
cially if  its  aid  were  sought  to  accomplish 
the  design. 

It  cannot,  I  think,  be  doubted,  that  a 
creditor  who  has  no  remedy  at  law,  and 
comes  into  a  Court  of  equity,  where  alone 
he  can  obtain  relief,  is  subject  to  the  ap- 
plication of  the  rule,  that  he  who  seeks 
equity  must  do  it.  Brown  v.  Jones,  1  Atk. 
R.  188. 

In  Shish  v.  Foster,  1  Ves.  sen.  88,  I^ord 
Hardwicke,  in  commenting  upon  the 

156  rule    that  he    who   will    *^have,  must 


!  do  equity,  said,  ''That  rule  does  not 
hold  throughout,  so  as  to  tack  things  to- 
gether independent  in  their  own  nature; 
but  wherever  the  Court  can  do  it,  they  wiU 
lay  hold  of  any  circumstance  for  it.  And 
here,  there  is  danger  of  the  plaintiff 's  losing 
his  demand,  if  the  estate  should  be  taken 
from  him,  the  defendant  having  frequently 
absconded;  which  makes  the  case  very  like 
the  case;  of  Jacobson  v.  Hans  Town»,  (or 
merchants  of  Almaign,)  of  part  of  whose 
estate  the  plaintiff  Jacobson  and  his  family 
had  been  lessees,  and  negotiated  it  for  them. 
They  brought  an  ejectment  to  recover,  when 
the  leasehold  estate  was  expired.  Jacobson 
objected  that  he  was  a  creditor  in  a  long 
account  for  negotiating,  &c.,  and  brought  a 
bill  that  they  should  not  take  the  estate 
from  him  till  he  received  satisfaction  of  his 
demand ;  and  an  injunction  was  granted  by 
Lord  Macclesfield  and  continued  by  Lotd 
King;  not  that  he  had  any  real  lien  on 
the  estate,  but  from  the  difiBculty  of  his 
getting  satisfaction,  if  this  estate  was 
taken  from  him,  as  they  were  a  corporation 
residing  beyond  sea;  therefore  they  were 
restrained  from  recovering.  The'  same 
reason  weighs  here  as  there." 

There  is  no  judicial  proceeding  to  which 
the  maxim  we  are  noticing  can  be  applied 
with  more  propriety  than  a  foreign  attach- 
ment. It  is  a  suit  in  equity,  in  which  the 
equitable  rights  of  the  parties  are  recog- 
nized, and  enforced  or  protected,  as  the  case 
may  require;  in  which  the  plaintiff  cred- 
itor seeking  the  aid  of  the  Court,  is  without 
any  remedy  whatever  at  law ;  and  in  which 
the  garnishee  creditor,  if  overruled  in  his 
defence,  is  deprived  of  all  means  of  redress, 
whether  at  law  or  in  equity.  He  cannot 
sue  himself,  and  therefore  his  very  posses- 
sion and  care  of  the  attached  effects  expose 
him,  in  the  event  mentioned,  not  only  to 
the  priority  of  the  plaintiff,  but  of  all  other 
creditors  who  may  have  levied  their  at- 
157  tachments.  His  case  is  unlike  *that 
of  a  creditor  petitioning  in  bank- 
ruptcy for  priority,  and  who,  if  he  fails  in 
that,  comes  into  participation  with  the 
other  creditors. 

It  can  hardly  be  denied  in  this  case,  that 
if  the  fund  attached  consisted  of  money 
belonging  to  the  absent  defendant,  or  of  a 
debt  due  to  him  from  the  garnishee,  that 
the  latter  would  have  a  right  to  set  off 
against  it  a  debt  due  to  him  from  the  ab- 
sentee, or  a  liability  which  he  had  incurred 
as  his  surety.  Ross  v.  M'Kinny,  3  Rawle's 
R.  227.  And  what  is  to  prevent  goods  at- 
tached and  sold  under  the  authority  of  the 
Court  from  being  governed  by  those  prin- 
ciples of  equity  which  go  beyond  the  express 
provisions  of  the  statutes  of  set  off,  when 
required  by  natural  justice,  and  to  prevent 
it  from  being  defeated? 

It  is  unnecessary  in  this  case  to  decide 
whether  a  garnishee  who,  with  the  consent 
of  the  absent  owner,  is  the  lawful  custodian 
of  goods  attached,  and  has  at  the  same  time 
an  independent  demand  against  that  owner, 
is  entitled  to  priority  of  satisfaction  over 
the  attaching  creditor.     Throwing  that  out 
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of  view,  a  connection  of  mutual  demands 
maj  be  properly  reg-arded  aa  a  controlling' 
circumstance  upon  questions  of  equitable 
Bet  off  or  stoppage,  2  Story's  Kq.  %  1434 ; 
and  here  there  is  a  connection  between  the 
asserted  ownership  of  the  absent  defendant 
and  the  claim  against  him  on  the  part  of 
the  garnishee.  In  fact  they  arise  out  of  the 
same  transaction,  and  neither  could  exist 
without  the  other.  The  mare  attached  was 
left  by  Gayle  with  Botts  for  care,  protec- 
tion and  subsistence,  until  a  contemplated 
period,  and  then  to  be  taken  away  by  the 
former ;  and  the  claim  of  Botts  is  chiefly 
for  that  very  care,  protection  and  subsist- 
ence, without  which  there  would  have  been 
no  subject  for  the  attachment. 
This  connection  is  strengthened  by  what 

in  the  nature  of  things  must  have 
158     been  the  tacit  understanding  ^between 

those  parties.  The  mare  was  pur- 
chased by  Gayle,  a  resident  of  Alabama, 
from  Botts,  and  left  with  the  latter  to  be 
kept  till  sent  for,  and  he  was  to  be  paid  for 
his  expense  and  trouble  in  keeping  her; 
and  if  she  should  not  recover  from  a  lame- 
ness which  unfitted  her  for  the  turf,  to  be 
pat  to  a  horse,  in  order  that  a  colt  might 
be  obtained  from  her  for  the  benefit  of 
Gayle.  And  Bott's  demand  against  Gayle 
is  for  the  keep  of  the  mare  and  her  colt ;  a 
sum  advanced  for  a  season  of  the  mare  to  a 
horse ;  and  a  due  bill  for  some  other  consid- 
eration, executed  to  him  by  Gayle.  Now  it 
could  hardly  have  been  otherwise  contem- 
plated than  that  Gayle,  when  he  should 
resume  the  possession  of  the  property  to 
remove  it  from  the  Commonwealth,  was  to 
discharge  his  indebtedness  to  Botts,  es- 
pecially for  the  keep  of  the  mare  and  her 
increase. 

The  attached  property  having  been  sold 
by  the  authority  of  the  Court,  and  purchased 
by  the  defendant  Botts,  and  the  proceeds  of 
sale  being  less  than  the  amount  appearing 
from  the  evidence  to  be  due  to  Botts  (even 
if  the  items  of  his  demand  other  than  for 
the  keep  of  the  mare  and  colt  be  excluded),  I 
think  there  is  no  error  as  regards  the  de- 
fendant Botts,  in  the  decree  of  the  Chancel- 
lor dismissing  the  plaintiff's  bill,  after 
adopting  suitable  provisions  for  securing 
the  rights  of  the  absent  defendant,  if  he 
should  appear  and  shew  cause  against  the 
decree  within  the  time  prescribed  by  law. 
Bnt  the  decree  is  wrong  to  the  prejudice  of 
the  plaintiff  in  regard  to  the  absent  defend* 
ant,  in  dismissing  the  bill  as  to  him  also, 
instead  of  giving  the  plaintiff  a  personal 
decree  against  him ;  the  demand  for  which 
the  attachment  was  sued  out  having  been 
established  by  sufficient  evidence,  and  the 
Court  having  jurisdiction  of  the  subject  by 
reason  of  the  levy  of  the  attachment  upon 
the  property  of  the  absent  defendant  in  the 
hands  of  the  gfamishee,  which   jurisdiction 

has  not  been  defeated  by  the  exhaus- 
159     tion  of   the   proceeds  of  *8ale   in   the 
application  thereof   to  the    equitable 
priority  of  the  garnishee. 

The  other  judges  concurred  in  the  opin- 
ion of  Judge  Baldwin. 


The  following  is  the  decree  of  the  Court. 

The  Court  is  of  opinion  that  there  is  no 
error  in  the  decree  of  the  Chancellor  as  be- 
tween the  appellant  and  the  appellee  Botts. 
It  is  therefore  adjudged,  ordered  and  dc 
creed,  that  so  much  of  the  said  decree  be 
affirmed,  with  costs  to  the  appellee  Botts. 
And  the  Court  is  further  of  opinion,  that 
there  is  error  in  the  said  decree  as  between 
the  appellant  and  the  appellee  Gayle,  in 
dismissing  his  bill  as  to  the  said  Gayle,  in- 
stead of  giving  him  a  personal  decree 
ag-ainst  that  defendant,  for  the  amount  of 
his  demand,  and  his  costs  in  the  Chancery 
court.  It  is  therefore  adjudged  and  ordered ^ 
that  so  much  of  the  said  decree  of  .the 
Chancellor  as  is  above  "  declared  to  be  er- 
roneous, be  reversed  and  annulled,  with 
costs  to  the  appellant  against  the  appellee 
Gayle.  And  this  Court  proceeding  to  render 
such  decree  as  the  Chancellor  oueht  to  have 
rendered,  in  lieu  of  so  much  of  his  decree  as 
is  above  declared  to  be  erroneous,  it  is  fur- 
ther adjudged,  ordered  and  decreed,  that  the 
appellant  do  recover  against  the  appellee 
Gayle  the  sum  of  273  dollars  40  cents,  with 
interest  on  197  dollars  40  cents,  part  thereof, 
from  the  1st  day  of  July  1837,  till  paid,  and 
on  76  dollars,  the  residue  thereof,  from  the 
1st  day  of  July  1839,  till  paid,  and  his  costs 
by  him  expended  in  the  prosecution  of  his 
suit  in  the  Chancery  court. 


160        *Nelson's  Ex'or  v.  Page  &  als. 

October  Term,  1860,  Richmond. 

(Absent  CabsIaL,*  P.,  and  Bbooke,  J.) 
I.  Executors  and  AdmlnUtmtors— Salt  by  Residaary 

Legatees— Parties. t— In  a  8ult  by  residuary  legatees 
affalnat  the  executor,  for  a  distribution  of  the 
estate,  the  specific  legatees  should  be  parties, 
unless  it  satisfactorily  appears  that  their  legacies 
have  been  satisfied. 
a.  Same-UaMlltyt-Case  at  Bar. —Under  the  circum- 
stances, the  executor  held  not  to  be  responsible  for 
a  debt  due  to  the  estate,  and  lost  by  the  Insolvency 
of  the  debtor,  occnrriuff  after  the  testator's  death. 

*JuDOB  Cabell  sat  durinsr  the  arsruments  of  all  the 
causes  heard  at  this  term,  but  he  was  not  present  at 
the  decision  of  this  or  any  of  the  foUowinsr  cases, 
owiuff  to  severe  indisposition. 

tBxecators  and  Administrators— Chancery  Practice— 
i^egatees— Parties.— Where  there  are  assets  sufficient 
to  pay  all,  one  entitled  to  her  legacy  to  an  amount 
certain,  may  maintain  a  suit  for  such  legacy,  with- 
out making  the  other  legatees  parties;  but  it  Is 
otherwise,  in  case  of  residuary  legatees,  unless  it 
appears  that  all  prior  legatees  have  been  satisfied. 
Sharpe  v.  Rockwood.  78  Va.  84,  citing  1  Barton's  Ch. 
Pr.  (2d  Ed.)  164;  Nelson  v.  Pagt,  7  Oratt.  160. 

tSame— Liability.— Upon  the  question  of  the  liabil- 
ity of  a  personal  representative  for  the  collection  of 
assets  of  his  decedent's  estate,  see  the  principal  case 
cited  in  foot-note  to  Tanner  v.  Bennett,  88  Oratt.  261; 
Surber  v.  Kent,  6  W.  Va.  104:  Anderson  v.  Piercy,  90 
W.  Va.  828:  Hurst  v.  Morgan,  81  W.  Va.  682,  8  S.  E. 
Rep.  201.  See  also,  McCall  v.  Peachy,  8  Munf.  888; 
Davis  V.  Newman,  2  Rob.  664:  Shriver  v.  Garrison, 
80  W.  Va.  466,  4  S.  E.  Rep.  660  ;  monographic  note  on 
''Executors  and  Administrators." 
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^.  Sane— Overiwynieiit  to 

Partial  payments  made  by  an  executor  to  legatees, 
fromUme  to  time,  on  account  though  upon  a  set- 
tlement of  accounts  thereafter,  it  appears  that 
such  payments  exceed  the  amount  to  which  some 
of  the  legatees  were  entitled,  does  not  constitute 
such  ^  settlement  of  the  executor's  accounts  as  to 
take  the  demand  for  commissions  out  of  the  opera- 
tion of  the  statute. 

Charles  C.  Pag'e,  of  the  county  of  King 
William,  died  in  1822,  leaving-  a  widow  and 
four  children.  By  his  will,  after  providing- 
for  Mrs.  Page,  and  giving  small  legacies 
to  his  two  youngest  sons,  he  gave  to  his  son 
Robert  Carter  Page  3000  dollars,  and  to  his 
grand  daughter,  Sally  Page  Welford,  a 
slave  by  name  and  1000  dollars,  if  she 
should  live  to  be  married  or  come  to  the 
age  of  twenty-one  years ;  and  the  residue  of 
his  estate  he  gave  to  his  four  children. 
Thomas  C.  Nelson,  one  of  the  executors 
appointed  by  the  will,  qualified  as  such,  and 
proceeded  to  administer  the  estate  until 
1828«  when  he  was  removed.  He  did  not 
settle  his  accounts  whilst  he  acted  as  ex- 
ecutor, but  seems  to  have  made  a  settlement 
of  them  before  the  commissioners  of  the 
Court  of  probat  in  1837. 

161  *In  1838  Robert  Carter  Page,  in  his 

own  right  and  as  administrator  of 
John  Camm  Pollard,  who  married  a  daughter 
of  Charles  C.  Page,  and  the  other  residuary 
legatees  of  Charles  C.  Page,  filed  their  bill 
in  the  Circuit  court  of  King  William  against 
Thomas  C.  Nelson  the  executor,  for  an  ac- 
count of  his  administration;  and  on  tne 
death  of  Nelson,  the  suit  was  revived  against 
his  executor.  The  bill  was  afterwards 
amended,  and  Mrs.  Page,  then  Mrs.  Atkin- 
son, was  made  a  party.  The  accounts  were 
referred  to  a  commissioner,  who  made  his 
report,  in  which  no  notice  was  taken  of  the 
special  legacies  to  Robert  Carter  Page  and 
Sally  Page  Welford  and  the  two  younger 
sons,  but  the  whole  personal  estate,  after 
payment  of  debts,  was  divided  amongst  the 
widow  and  the  four  children.  The  only 
questions  of  contest  in  the  Circuit  court 
were  the  executor's  right  to  commissions ; 
and  his  liability  for  the  balance  of  a  debt 
due  from  Benjamin  Dabney  to  Charles  C. 
Page  in  his  lifetime,  and  a  large  portion 
of  which  was  lost  by  the  insolvency  of  Dab- 
ney's  estate. 

On  the  first  question  it  was  insisted  by 
the  plaintiff,  that  the  executor  had  forfeited 
his  commissions  by  his  failure  to  settle  his 
accounts.  On  the  other  hand,  the  executor 
relied  on  the  fact  established  by  the  report 
of  the  commissioner,  that  he  was  largely 
in  advance  to  the  widow  and  Robert  Carter 
Page  and  Pollard,  by  payments  made  to  the 
during  his  administration  of  the  estate; 
and  that  as  to  the  other  two  plaintiffs,  the 
amounts  found  to  be  due  to  them  were  very 
small;  and  therefore,  though  he  had  not 
settled  his  accounts  before  the  Court  of 
probat,  he  had  in  fact  settled  with  the  par- 
ties. 

Upon  the  other  question  it  was  charged  in 
the  bill,  that  the  debt  of  Dabney  had  been 


lost  by  the  negligence  of  the  executor,  and 
that  he,  sensible  of  his  neglect,  had  repeat- 
edly admitted  his  liability  for  it.     The  exec- 
utor, in   his   answer,   denied   that  he 

162  was  liable  for  *the  debt,   or   that  lie 
had  ever  admitted  his  liability.     The 

facts  appear  to  be,  that  in  the  year  1817, 
Charles  C.  Page  sold  to  Benjamin  Dabney 
a  tract  of  land  in  the  county  of  King  Wil- 
liam, called  Toler's,  for  5266  dollars,  one 
third  of  which  was  paid  in  cash,  and  the 
balance  was  to  be  paid  on  the  1st  of  Jan- 
uary 1819  and  1820.  Page  seems  to  have 
taken  no  security  or  even  bonds  or  notes, 
from  Dabney,  for  these  deferred  payments, 
until  April  1820,  when  they  were  secured  by 
a  deed  of  trust  on  the  land.  Neither  prin- 
cipal or  interest  was  paid  by  Dabney  during 
the  life  of  Page.  In  1824,  a  payment  of 
210  dollars  64  cents  was  made  by  Dabney  to 
Nelson;  and  in  1825,  there  was  another 
payment  of  150  dollars.  In  1824,  Nelson 
procured  from  Dabney  another  deed  of  trust 
to  secure  this  debt,   upon  seven  slaves.     In 

1826,  Dabney  died,  having  continued  to  be 
in  gooa  credit  up  to  time  of  his  death.     In 

1827,  the  slaves  were  sold  for  1371  dollars  80 
cents ;  and  in  1828,  the  land  was  sold  for 
490  dollars  74  cents:  thus  leaving  unpaid 
on  the  31st  of  December  1828,  of  this  debt, 
the  sum  of  3278  dollars  66  cents. 

Mrs.  Atkinson  released  to  her  children 
her  interest  in  this  debt,  and  was  examined 
as  a  witness ;  though  she  was  objected  to 
as  incompetent  by  the  executor.  She  stated 
that  she  had  frequently  conversed  with  the 
executor  about  the  collection  of  this  debt 
from  Dabney,  and  that  he  had  admitted  his 
negligence,  and  that  he  had  thereby  made 
the  debt  his  own.  She  said,  too,  that  the 
circumstances  of  Dabney  grew  worse  be- 
tween the  death  of  Charles  C.  Page  and  his 
own  death.  Another  witness  also  stated 
that  he  had  heard  the  executor  say  in  1824, 
when  the  deed  of  trust  was  taken  on  the 
slaves,  that  he  had  indulged  Mr.  Dabney  so 
long  in  relation  to  that  debt,  that  Mr.  Page's 
estate  should  not  suffer,  and  that  he  would 
take  the  responsibility  on  himself.  Other 
witnesses  who  lived  near  to  Dabney,  and 
were  well  acquainted  with  him,  say  that 
his     property     was    not     diminished 

163  *after    the    death    of   Page ;  that  his 
personal    estate    amounted,    at    that 

time,  to  about  four  or  five  thousand  dollars ; 
that  he  owned  a  tract  of  six  hundred  and 
twenty-five  acres  of  land  beside  Toler's; 
and  that  this  land  had  been  divided  after 
his  death  among  his  widow  and  children, 
and  was  still  in  their  possession.  That  he 
was  considered  solvent  up  to  the  period  of 
his  death,  and  they  should  have  considered 
the  debt  safe. 

The  cause  came  on  to  be  finally  heard  in 
May  1843,  when  the  Court  below  held,  that 
the  executor  was  responsible  for  the  loss 
of  the  debt  due  from  Dabney ;  and  that  he 
was  not  entitled  to  commissions;  and  there 
being  no  exceptions  to  the  commissioner's 
report,  in  which  alternate  statements  were 
made,  the  Court  adopting  the  statement 
disallowing  commissions,  made  a  decree  in 
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^▼oar  of  the  executor  against  Mrs.  Atkin- 
•on,  and  the  plaintiffs  Robert  Carter  Page 
and  John  Camm  Pollard's  estate,  for  the 
soma  which  the  executor  had  overpaid  them, 
and  in  £aivour  of  the  two  other  children  for 
the  suns  found  due  to  them  by  the  report 
of  the  commissioner.  From  this  decree. 
Nelson's  executor  applied  to  this  Court  for 
an  appeal,  which  was  allowed. 

Griswold  and  I^yons,  for  the  appellant, 
objected, 

1st.  That  the  legatee,  Sallj  P.  Welford, 
was  not  a  party.  That  this  being  a  bill  by 
the  residuary  legatees,  they  were  only  enti- 
tled to  the  residue  after  the  payment  of  the 
specific  legacies ;  and  it  was  necessary  they 
should  be  before  the  Court,  in  order  that 
they  might  be  paid,  or  that  the  executor 
might  be  protected  by  the  decree.  And 
this  objection  they  insisted,  might  be  made 
in  this  Court,  though  not  made  in  the  Court 
below.  Richardson  v.  Hunt,  2  Munf.  148; 
Sheppard  v.  Starke,  3  Id.  29:  Bland  v. 
Wyatt,    1    Hen.    &    Munf.   543;    Clarke    ▼. 

Lfong,  4  Rand.  451. 
164  *2d.  That  there  was  error  in  decree- 
ing in  favour  of  the  residuary  legatees 
until  the  special  pecuniary  legacies  were 
paid.  And  that  it  did  not  appear  by  the 
report,  that  either  the  legacy  to  Robert 
Carter  Page  or  to  Sally  P.  Welford  had  been 
satisfied. 

3d.  That  there  were  errors  in  calculations, 
&C.,  appearing  on  the  face  of  the  report, 
and  which  therefore  might  be  objected  to 
and  corrected  here,  though  no  exception  had 
been  taken  to  the  report  in  the  Court  below 
on  that  account;  and  they  proceeded  to 
point  them  out. 

4th.  That  the  statute  forfeiting  an  execu- 
tor's commissions  for  his  failure  to  settle 
his  accounts  every  two  years  before  the 
Court  of  probat,  did  not  apply  to  this  case, 
because  the  executor  had  in  fact  settled  with 
the  parties  entitled  to  the  estate,  and  was 
largely  in  advance  to  the  widow  and  to  Rob- 
ert Carter  Page  and  Pollard's  estate. 

5th.  That  the  executor  was  not  liable 
under  the  circumstances  of  this  case,  for 
the  debt  due  from  Dabney  to  the  estate. 
That  the  bill  charged  and  the  answer  denied 
that  the  executor  admitted  his  negligence 
and  liability  for  this  debt,  and  it  was  there- 
fore necessary  to  be  proved  by  two  wit- 
nesses. That  Mrs.  Atkinson  was  not  a 
competent  witness,  because  although  she 
might  release  her  interest  in  the  debt,  she 
was  still  liable  to  the  executor  for  the 
amount  he  had  overpaid  her,  and  that 
amount  must  necessarily  be  afiPected  by  the 
liability  of  the  executor  for  this  debt.  That 
without  her  testimony,  there  was  but  one 
witness  to  the  fact  of  his  admissions. 
That  even  if  the  admission  was  proved,  it 
did  not  render  him  liable ;  and  that  the  facts 
of  the  case  did  not  constitute  a  liabilty  for 
the  debt  on  the  part  of  the  executor.  And 
on  this  point,  they  referred  to  Churchill  v. 
lAdy  Hobson,  1  P.  Wms.  141 ;  Toller's  Ex- 
ecutors 427-^,  citing  Brown  v.  Litton;  2 
Fonb.   Kqu.   178,  {  4»   to  186,  {6;   M'Call 


165  V.  Peachy,  3  *Munf.  288;  Moseley   v. 
Ward,  11  Ves.  R.  581 ;  Kee's  ex'or   v. 

Kee's  creditors,  3  Gratt.  116;  Cavendish 
V.  Fleming,  3  Munf.  198;  Tibbs  v.  Car- 
penter, 1  Madd.  298;  2  LK>max  Ex'ors  290  to 
293. 

Joynes  and  R.  T.  Daniel,  for  the  appel- 
lees, insisted, 

1st.  That  in  a  bill  by  residuary  legatees 
against  the  executor  a  specific  legatee  is  not 
a  necessary,  or  even  a  proper  party,  and 
that  therefore  it  was  not  necessary  that 
Sally  P.  Welford  should  have  been  brought 
before  the  Court.  Story's  Hiqu.  PI.  {  149,  { 
89,  in  note,  {  230. 

2d.  That  in  the  whole  proceedings  below, 
no  suggestion  had  been  made  by  the  execu- 
tor, that  the  specific  legacies  were  unpaid. 
That  the  whole  estate  remaining  in  the 
executor's  hands  had  been  distributed 
among  the  residuary  legatees  by  the  report 
in  this  case,  and  in  the  account  settled  by 
the  executor  in  the  Court  of  probat,  without 
the  slightest  intimation  that  the  specific 
legacies  remained  unpaid.  That  the  legacy 
to  Sally  P.  Welford  was  contingent,  and  it 
did  not  appear  that  the  contingency  had 
occurred ;  and  that  Robert  Carter  Page  was 
a  party  in  the  cause,  and  the  executor  had 
taken  a  decree  against  him  to  which  he 
certainly  was  not  entitled  if  his  legacy  was 
unpaid.  That  it  therefore  did  not  lie  in 
the  mouth  of  the  executor  to  insist  that 
the  legacy  was  still  due. 

3d.  That  if  there  were  errors  of  calcula- 
tion, &c.,  appearing  on  the  face  of  the  re- 
port, against  the  executor,  there  were  much 
greater  errors  in  his  favour;  and  they  pro- 
ceeded to  point  them  out. 

4th.  That  the  executor  was  not jen titled  to 
commissions.  Wood  v.  Garnett,  5  heigh 
271 ;  Turner  v.  Turner,  1  Gratt.  12. 

5th.  That  the  executor  was  liable  for  the 

loss  of  Dabney'sdebt.     That  Mrs.  Atkinson 

was    a    competent    witness,    the    question 

not  being   one   in   which   the   estate 

166  *of  Charles   C.  Page  was  interested ; 
and  the   testimony  relating   to   facts 

occurring  after  the  termination  of  the  cover- 
ture. Robin  V.  King,  2  Leigh  140 ;  1  Green- 
leaf's  Evi.  I  337-8.  Nor  was  she  interested 
to  swell  the  amount  of  the  estate  in  order  to 
prevent  a  decree  against  her,  as  the  executor 
was  not  entitled  to  such  a  decree  although 
he  may  have  overpaid  her.  Davis  v.  New- 
man, 2  Rob.  R.  664.  That  the  proofs  made 
out  a  case  against  the  executor  of  such  neg- 
ligence as  subjected  him  for  not  collecting 
the  debt.  3  Paige's  R.  182;  Shultz  v.  Pul- 
ver,  11  Wend,  R.  361;  Powell  v.  Evans,  5 
Ves.  R.  839. 

ALLEN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  partial  pay- 
ments made  by  the  executor  to  legatees 
from  time  to  time  on  account,  though  upon 
a  settlement  and  adjustment  of  accounts 
thereafter,  it  should  appear  that  such  ad- 
vances may  exceed  the  amount  to  which 
some  of  the  legatees  were  entitled,  does  not 
I  constitute  such  an  actual  settlement  of  the 
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executor's  account,  as  to  take  the  demand 
for  commissions  out  of  the  operation  of  the 
statute.  The  Court  is  therefore  of  opinion, 
that  there  is  no  error  in  so  much  of  said 
decree  as  disallowed  the  claim  for  commis- 
sions. 

But  the  Court  is  of  opinion,  that  there  is 
error  in  so  much  of  said  decree  as  charg^es 
the  executor  with  the  debt  due  from  Benja- 
min Dabney  deceased,  to  the  testator  of  the 
appellant,  for  the  purchase  of  the  farm 
called  Toler's.  The  testator,  in  his  life- 
time, had  rested  upon  the  security  of  the 
deed  of  trust  on  the  land ;  the  executor  had 
acquired  additional  security  on  slaves,  and 
it  does  not  satisfactorily  appear  that  by 
any  degree  of  diligence,  he  could  have  more 
to  secure  the  payment  of  the  whole  debt. 
The  loss  would  seem  to  have  been  incurred 
from  the  extraordinary  depreciation  in  the 
value  of  the  property  covered  by   the 

167  deed   of  trust,  *rather  than  from  any 
culpable  neglect  on  the  part  of  the  ex- 
ecutor. 

And  as  to  other  errors  alleged  in  argument 
by  the  counsel  of  the  appellant  to  be  appar- 
ent on  the  face  of  the  account,  which,  if 
they  exist,  it  is  contended  by  the  counsel  of 
the  appellees,  are  more  than  counter  bal- 
anced by  other  errors  apparent  on  the  face 
of  the  account  to  their  prejudice,  this  Court 
deems  it  unnecessary  to  express  any  opin- 
ion. ^  8  the  case  must  go  back  to  a  com- 
missioner, such  errors  of  calculation  or  of 
improper  credits,  or  charges  of  interest,  or 
any  other  errors  alleged  to  exist  on  the 
face  of  the  account,  can  be  considered  and 
corrected,  and  the  conclusions  of  the  com- 
missioner brought  to  the  notice  of  the  Court 
by  specific  exceptions  directed  to  the  par- 
ticular matters  objected  to.  And  in  respect 
to  the  specific  legacies  bequeathed,  it  will 
be  competent  for  the  executor  upon  such 
recommitment  to  shew,  if  he  can,  that  he 
is  entitled  to  any  additional  credits  for  pay- 
ments on  account  thereof.  And  an  enquiry 
should  be  directed  to  ascertain,  if  said  lega- 
cies are  still  unpaid,  whether  in  the  condi- 
tion of  the  estate,  distribution  should  be 
decreed  among  the  residuary  legatees,  of 
the  funds  in  the  hands  of  the  executor,  or 
the  same  should  be  retained  for  the  pay- 
ment of  specific  legatees ;  and  for  this  pur- 
pose, the  appellees  should  be  required  to 
make  the  legatee,  Sail)"  P.  Welford,  a  party, 
unless  it  should  appear  she  died  unmarried 
before  attaining  the  age  of  21  years. 

The  Court,  therefore,  without  pronounc- 
ing any  opinion  upon  the  errors  alleged  on 
both  sides  to  be  apparent  on  the  face  of  the 
account,  but  leaving  them  to  be  corrected, 
if  they  exist,  upon  a  restatement  of  the  ac- 
count, is  of  opinion,  that  the  decree  is  er- 
roneous in  charging  the  executor  with  the 
debt  due  from  B.  Dabney  deceased,  as  afore- 
said. 

Reversed,     with   costs  to   the   appellant, 
and  remanded,  with  leave  to  make  the  leg- 
atee, S.  P.  Welford,  or  her  representa- 

168  tives,  *a  party  or  parties  if  necessary, 
and  with  instructions  to  recommit  the 

account  to  a  commissioner,  to  restate   the 


same ;  in  which  the  executor  is  not  to  be 
charged  with  the  uncollected  balance  of 
said  Dabney's  debt;  and  to  correct  any 
other  errors  if  discovered,  apparent  on  tlie 
face  of  the  account ;  for  the  proper  enquiries 
in  regard  to  the  specific  legacies ;  and  for 
further  proceedings  in  order  to  a  final  de- 
cree. 


Columbian  College  v.  Clopton's  Adm'r  &c. 

October  Term,  1860.  Richmond. 

(Absent  Cabbu^  P.,  and  Bbookx.  J.) 

I.  Bond*— OUIgstioii  to  Pay  a  Certain  Amount  on  Cot- 
lege  Debt  on  Condition  That  Reetof  Debt  Is  Raised— 
Death  of  OUIgor  before  Debt  Paid.— A  executes  a 
bond,  by  which  he  binds  himself  to  pay  a  snm  cer- 
tain for  the  purpose  of  dlscharfflnfir  the  debts  of  C 
coUesre,  upon  condition  that  like  pledges  shall  be 
obtained  to  the  whole  amount  of  the  coUeflre  debts ; 
and  that  this  fact  shall  be  announced  by  a  commit- 
tee constituted  of  persons  named,  of  whom  he  was 
'    one.    A  dies  before  the  announcement  that  the 
pledges  have  been   obtained;  but  they  are   ob- 
tained, and  the   announcement  Is  made  by  the 
other  members  of  the  committee  and  another  per- 
son appointed  In  his  place;  and  the  whole  of  the 
coUere  debt    Is  afterwards  dlscharcred.    Hbld  : 
The  bond  havlnc  been  given  for  the  purpose  of 
paylnr  the  debts  of  the  coUecre,  and  they  having: 
been  paid,  a  Court  of  equity  will  not  enforce  the 
payment  of  the  bond  acralnst  A's  estate. 
a.  Same— Same— Recognition  of  Obli8:atlon  in  Will  of 
Obligor— Payment  of  Debt— LlabUity  off  Obligor's  es- 
tate.—A  by  his  will  says  he  Is  bound  and  willing  to 
pay  his  bond,  provided  the  pledges  given  shall  ap- 
pear to  be  Indubitably  valid,  and  the  whole  amount 
pledged  shall  be  first  paid.    Hbld  : 
I.  Same— Same— Same— Effect— The    will  does  not 
contemplate  the  payment  of  the  bond  for  any 
other  object  than  for  the  discharge  of  the  col- 
lege debts,  but  adds  another  condition  to  the 
payment,  and  therefore  does  not  give  any  ad- 
ditional force  to  the  bond, 
a.  Same— Same— Same— Same.— The  provision  of  the 
win  Is  not  a  bequest  of  the  amount  of  the  bond 
to  the  college. 
169      *3*  Same— Same— Same— Bequest  by  Implloa- 
tlon.— A  by  his   will  says.  "If  C.  college 
should  fall,  I  win  that  the  sum  pledged  to  that 
shall  be  given  to  N.  institution."    Hklo  :  This  is 
not  a  bequest  by  implication  to  C.  college. 
4.  Same  —  Same  —  Same  —  Equity  Practice.— Qu^arb  : 
If  a  Court  of  equity  will  relieve  against  a  condi- 
tion precedent,  where  the  subject  admits  of  com- 
pensation, or  the  parties  can  be  placed  In  the 
same  condition  In  which  they  would  have  been  if 
the  condition  had  been  performed,  and  there  has 
been  a  substantial  performance    of   the   condi- 
tion. 

The  Columbian  College  in  the  District  of 
Columbia  was  chartered  by  Congress  in 
1821.  In  1832  the  college  had  become  deeply 
involved  in  debt;  and  on  the  10th  of  De- 
cember of  that  year,  the  board  of  trustees 
appointed  a  committee,  of  which  the  Rev. 
Abner  W.  Clopton  was  one,  to  report  on 
the  state  of  the  college  debt,  and  their 
means  of  paying  it.  This  committee  made 
a  report,  shewing  the  amount  of  the  debts, 
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with  interest  thereon  to  the  Ist  of  January 
1833,  to  be  31,413  dollars 6  cents;  and  there- 
upon Mr.  Clopton  was  appointed  by  the 
board  of  trustees  their  general  agent  to  ob- 
tain bonds,  pledging  the  sums  therein 
named,  vrith  interest  from  the  1st  of  Jan- 
uary 1833,  for  the  purpose  of  securing  the 
payment  of  the  said  debt  of  31,413  dollars 
6oents« 

To  aid  in  carrying  into  effect  the  objects 
of  the  trustees,  Mr.  Clopton  executed  the 
following  t>ond: 

**  Whereas  at  a  meeting  of  the  board  of 
tnistees  of  the  Columbian  College,  held  in 
the  City  of  Washington,  December  11th, 
1832,  it  was  ascertained  that  the  debts 
against  the  college,  with  interest  till  the 
Ist  of  January  1833,  amounted  to  31,413  dol- 
lars 6  cents :  And  whereas,  in  making  pro- 
vision for  the  certain  and  speedy  payment 
of  said  debts,  regard  must  be  had  also  to 
the  interest  accruing  upon  the  principal 
from  the  1st  of  January  1833,  till  both  prin- 
cipal and  interest  shall  be  paid :  I  do  hereby 
promise  to  raise,  by  voluntary  contributions 
or  out  of  my  own  funds,  and  to  pay  to 
Enoch  Reynolds,  treasurer  of  the  college, 
towards  the  payment  of  the  said 
170  amount  of  31,413  dollars  6  cents,  *^the 
sum  of  2413  dollars  6  cents,  with  the 
interest  accruing  thereon  from  the  1st  of 
January  1833,  until  principal  and  interest 
shall  be  paid :  Provided,  however,  that  the 
whole  amount  of  31,413  dollars  6  cents  shall 
be  pledged  on  the  same  condition.  And 
provided,  moreover,  that  this  fact  of  the 
whole  amount  being  thus  pledged  shall  be 
distinctly  announced  by  a  committee  con- 
sisting of  the  Rev.  S.  Cornelius,  Enoch 
Reynolds,  George  Wood  and  A.  W.  Clopton, 
before  the  obligation  shall  be  binding. 
Witness  my  hand  and  seal,  this  24th  day  of 
January  1833. 

Abner  W.  Clopton,     [Seal.]" 

Very  soon  after  the  execution  of  this 
bond,  Mr.  Clopton  was  taken  sick;  and  he 
died  in  April  1833.  By  his  will  which  bore 
date  the  12tli  of  March  1833,  and  which  was 
duly  admitted  to  probat,  he  provided: 
**  First,  I  am  bound  and  willing  to  pay  my 
bond  placed  in  the  hands  of  the  treasurer 
of  the  Columbian  College,  provided  the 
whole  amount  pledged  shall  first  appear  in- 
dubitably valid.  And,  as  I  am  under  such 
peculiar  circumstances,  provided  further, 
that  the  whole  amount  thus  pledged  shall 
have  been  first  paid."  He  then  proceeded 
to  make  bequests  to  different  relations ;  and 
towards  the  conclusion  of  his  will  he  says : 
*'If  the  Columbian  College  should  fail,  I 
will  that  the  sum  pledged  to  that  shall  be 
^ven  to  the  Newton  Institution,  in  the 
State  of  Massachusetts." 

The  whole  amount  necessary  to  discharge 
the  college  debt  was  pledged  by  the  execu- 
tion of  bonds  similar  to  that  executed  by 
Clopton ;  but  before  the  announcement  of 
the  fact  was  made  by  the  committee,  not 
only  Clopton  but  Enoch  Reynolds,  another 
member  of  it,  had  died.  On  the  27th  of 
December  1833,  the  board  of  trustees  ap- 
pointed two  other  persons  members  of  this 


committee,    in    the  place  of  Clopton 

171  and  Reynolds ;  *and  in   1834  the  com- 
mittee   so  constituted  did   announce 

the  fact  that  the  whole  amount  was  pledged 
and  that  the  pledges  were  indubitably 
valid ;  and  prior  to  March  1842  the  entire 
debt  of  the  college,  the  payment  whereof 
was  intended  to  be  secured  by  the  said 
bonds  and  pledges,  had  been  fully  dis- 
charged and  paid. 

In  November  1843,  the  Columbian  College 
filed  its  bill  in  the  Circuit  court  of  Charlotte 
county,  in  which  the  foregoing  facts  were 
stated ;  and  having  made  the  administrator 
de  bonis  non  of  Clopton  and  the  adminis- 
trator of  Daniel  Terry,  the  first  adminis- 
trator, parties  defendants,  it  was  claimed 
that  either  under  the  bond  or  the  will  of 
Clopton,  the  college  was  entitled  to  have 
the  amount  which  he  had  pledged  himself 
to  pay  towards  the  discharge  of  the  college 
debt. 

The  administrator  de  bonis  non  answered, 
submitting  the  question  to  the  Court.  But 
the  administrator  of  Daniel  Terry,  who  was 
one  of  the  residuary  legatees  of  Clopton,  in 
his  answer  contested  the  claim,  on  the 
ground  that  the  provisos  in  the  bond  were 
conditions  precedent,  and  by  the  death  of 
the  parties  who  were  to  perform  them,  had 
not  been  and  could  not  be  complied  with. 
And  he  insisted  that  the  will,  instead  of 
dispensing  with  the  necessity  of  performing 
these  precedent  conditions,  added  another; 
and  that,  therefore,  for  the  same  reason, 
the  college  had  no  title  under  the  will. 

The  cause  came  on  to  be  finally  heard  in 
November  1843,  when  the  Court  below  dis- 
missed the  bill.  Whereupon  the  plaintiff 
applied  to  this  Court  for  an  appeal,  which 
was  allowed. 

Stanard  and  Bouldin,  for  the  appellant, 
contended, 

1st.  That  though  at  law  a  condition   pre- 
cedent   must    be     strictly    performed,    yet 
equity  will  relieve  where  compensation  can 
be  made,    or    where  the   parties  can  be  put 
in  the  same  condition  as   they  would 

172  have  been  in  *if  the  condition  had 
been  complied  with.  And  they  in- 
sisted that  in  this  case  the  first  condition 
of  the  bond  of  Clopton  had  been  fully  com- 
plied with ;  and  that  there  had  been  a  sub- 
stantial compliance  with  the  second.  On 
this  point  they  referred  to  Holtham  v.  Ry- 
land,  1  Eyqu.  Cas.  Abr.  18;  Neal  v.  Logan, 
1  Gratt.  14;  Hayard  v.  Angell,  1  Vern. 
R.  222 ;  Ivd.  Falkland  v.  Bertie,  2  Vern.  R. 
333,  343;  Simpson  v.  Vickers,  14  Ves.  R. 
341;  Roper  Leg.  771,  773;  HoUinrake  v. 
Lister,  1  Russ.  R.  500 ;  City  Bank  of  Balti- 
more V.  Smith,  3  Gill  &  John.  265.  And 
they  further  insisted,  that  if  the  Court 
would  refuse  relief  upon  the  bond  if  it 
stood  alone,  yet  that  the  first  clause  of  the 
will  dispensed  with  the  condition  contained 
in  the  second  proviso  of  the  bond,  and  tak- 
ing the  bond  and  will  together  the  plaintiffs 
were  entitled  to  recover. 

2d.  That  by  the  first  clause  of  the  will  of 
Abner  Clopton,  there  was  a  bequest  of  the 
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amount  of  the  bond  to  the  college,  upon 
the  conditions  specified  in  the  will;  and 
that  these  conditions  had  been  fully  per- 
formed. And  thej  further  insisted,  that  if 
the  will  was  to  be  considered  as  imposing 
the  condition  embraced  in  the  second  pro- 
viso of  the  bond,  then  it  was  an  impossible 
condition,  and  therefore  void.  And  on  this 
point  they  referred  to  Worsley  v.  Wood,  6 
T.  R.  711 ;  lK>wther  v.  Cavendish,  1  Eden's 
R.  99;  1  Roper  I^g.  755;  2  Williams'  Ez'ors 
786;  2  Story's  Equ.  Jur.  {  1307. 

3d.  That  the  bequest  over  to  the  Newton 
Institution,  if  the  Columbian  College  should 
fail,  was  a  bequest  by  implication  to  the 
college.  On  this  point  they  referred  to  2 
Roper  Leg.  1439,  1441 ;  Crowder  v.  Clowes, 

2  Ves.    jr.  449;  Waineright  v.  Waineright, 

3  Ves.  R.  558. 

Robinson,  for  the  appellee,  insisted, 

1st.  That  a  condition  precedent  must  be 
strictly  performed;  and  that  the  con- 
173  dition  contained  in  the  *second  pro- 
viso of  Clopton's  bond  had  not  been 
and  could  not  now  be  complied  with.  He 
referred  to  Piatt  on  Cov.  104 ;  1  Jarm.  on 
Wills  797 ;  Maryon  v.  Carter,  19  Eng.  C.  L. 
R.  392 ;  Worsley  v.  Wood,  6  T.  R.  711 ;  Pop- 
ham  V.  Bampfeild,  1  Vem.  R.  79,  83;  Bertie 
V.  Ld.  Falkland,  2  Freeman  220,  3  Ch.  Cas. 
129,  2  Vern.  333 ;  Harvey  v.  Aston,  1  Atk. 
R.  361 ;  Whitmel  v.  Farrel,  1  Ves.  sr.  256 ; 
Hargrave's  argument  in  Scott  v.  Tyler,  2 
Bro.  Ch.  R.  456  to  463;  Knight  v.  Cameron, 
14  Ves.  R.  389;  Clarke  v.  Parker,  19  Id.  1; 
I^ong  V.  Ricketts,  1  Cond.  Eng.  Ch.  R.  405 ; 
Bracebridge  v.  Buckley,  2  Price's  Ezch.  R. 
200;  White  v.  Warner,  2  Meriv.  R.  459;  1 
Jarm.  on  Wills,  805,  836;  4  Kent's  Com. 
125;  1  Maddoz  Ch.  41;  City  Bank  of  Bal- 
timore V.  Smith,  3  Gill  A  John.  265. 

2d.  He  referred  to  the  fact  that  the  bond 
of  Clopton  was  executed  for  the  purpose  of 
paying  the  college  debt,  and  that  the  proofs 
shewed  that  the  whole  debt  was  paid,  and 
therefore  if  Clopton's  estate  was  compelled 
to  pay  the  bond  it  must  be  applied  to  some 
other  purpose  than  that  for  which  it  was 
intended;  it  was  not,  therefore,  a  case 
which  commended  itself  to  the  favour  of 
the  Court.  And  he  then  insisted  that  it 
was  not  the  purpose  of  Clopton,  by  the  first 
clause  of  his  will,  to  make  a  bequest  to  the 
college,  but  to  recognize  his  existing  obli- 
gation. Nor  was  it  his  purpose  to  dispense 
with  the  conditions  of  his  bond,  but  to  add 
another. 

3d.  He  insisted  that  the  bequest  to  New- 
ton Institution  upon  the  failure  of  the  Co- 
lumbian College,  was  not  upon  the  failure 
of  the  latter  to  pay  its  debt,  but  upon  its 
failure  to  become  entitled  to  demand  the 
payment  of  the  bond.  It  was  a  question, 
therefore,  between  the  two  institutions, 
and  presented  a  case  in  which  a  condition 
precedent  must  be  strictly  performed.  And 
he  referred  to  Simpson  v.  Vickers,  14  Ves. 
R.  341 ;  Lister  v.    Garland,  15  Id.  248. 

174         *  ALLEN.  J.,  delivered  the  opinion 
of  the  Court. 
The  Court  is  of  opinion  that  it  distinctly 


appears  from  the  recital  in  the  bond  ex- 
ecuted by  the  testator  of  the  appellee,  that 
the  sole  purpose  of  the  obligor  in  giving 
said  obligation,  was  to  aid  in  raising  funds 
to  pay  the  debts  then  pressing  upon  the 
college.  After  reciting  that  at  a  meeting 
of  the  board  of  trustees  of  the  Columbian 
College,  held  in  the  City  of  Washington, 
December  11,  1832,  it  was  ascertained  that 
the  debts  against  the  college,  with  interest 
till  the  1st  of  January  1833,  amounted  to 
31,413  dollars  6  cents,  and  that  in  making 
provision  for  the  certain  and  speedy  pay- 
ment of  said  debts  regard  should  be  had 
also  to  the  interest  accruing  on  the  princi- 
pal from  the  1st  January  1833,  till  both 
principal  and  interest  should  be  paid ;  the 
obligor  promised  to  raise  by  voluntary  con- 
tributions or  out  of  his  own  funds,  and  to 
pay  to  the  treasurer  towards  the  payment 
of  the  said  amount  of  31,413  dollars  6  cents, 
the  sum  of  2413  dollars  6  cents,  with  the  in- 
terest accruing  thereon  from  the  1st  January 
1833  until  principal  and  interest  should 
be  paid;  provided,  however,  the  whole 
amount  of  31,413,  dollars  6  cents  should 
be  pledged  on  the  same  condition ;  and  pro- 
vided moreover,  that  the  fact  of  the  whole 
amount  being  thus  pledged  should  be  dis- 
tinctly announced  by  a  committee  consisting- 
of  persons  named,  before  the  obligation 
should  be  binding. 

The  recital  shews  that  the  testator  of  the 
appellee  was  looking  solely  to  the  release  of 
the  college  from   its  embarrassments;  that 
in  entering  into  the  obligation,  he  did  not 
contemplate   a   mere  gift  or  benevolence  to 
the  college,  to  be  used  by  it  for  any  ulterior 
purpose  consistent  with  the  general  objects 
of   the   institution.      Accordingly,    and    in 
conformity   with    this   general   intent,    he 
bound  himself  to  raise  by  voluntary  contri- 
butions or  out  of  his  own  funds  the  sum  stip- 
ulated,  not  for  the  general  purposes 
175      of  the  college,    but  towards  the  •pay- 
ment of  the  debt  designated.     But  as 
that   sum    would    still  leave   a   heavy  debt 
unpaid  under  which   the   institution  might 
sink,  and  so  his  contribution  fail  in  effecting 
his  object,  the  whole  sum  was  to  be  pledged 
and  the  fact   announced.     Whatever  might 
have   been    the    rights   of   the  parties  in  a 
Court  of  law,    if  the    condition   precedent 
had  been    strictly    complied   with,  here  the 
appellant  is  seeking   the  aid   of  a  Court  of 
equity,  upon  the   ground   of   a    substantial 
performance  of  the  condition ;  and  to  make 
out  a  case  for  relief,    has  proved    that    the 
whole   debt   of  31,413  dollars  6  cents,  prin- 
cipal and  interest,  has  been   paid,    and  the 
college  relieved  from  difficulty.     The  object 
therefore  which  the  testator  of  the  appellee 
had  in  view  when    he  gave  his  obligation, 
has  been  attained  otherwise :  the  liabilities 
have  been  discharged  towards  the  payment 
of  which  alone  he  bound  himself  to  raise  a 
stipulated  sum.     If  the  creditors  of  the  col- 
lege, prompted  by  the  same   motives  which 
actuated  the  obligor,  had  immediately  after 
the  execution   of   the   obligation,    released 
the  debts,  there  would   have   been  no  obli- 
gation, at  least  in  equity,  to  raise  and  pay 
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orer  the  money.  The  Court  is  therefore  of 
opinion,  that  upon  the  t>ond  alone  the  ap- 
pellant is  not,  upon  the  facts  disclosed  by 
the  reconl,  entitled  to  any  relief. 

And  the  Court  is  further  of  opinion,  that 
the  appellant's  claim  to  relief  is  not  aided 
by  considering  the  bond  in  connection  with 
the  will  of  the  appellees'  testator.  The 
first  clause  of  the  will  recognizes  his  obli- 
gation and  willingness  to  pay,  provided 
the  whole  amount  pledged  should  first  ap- 
pear indubitably  yalid;  and  provided  the 
whole  amount  thus  pledged  should  have 
been  first  paid.  This  recognition  of  his 
bond,  and  expression  of  a  willingness  to 
pay  on  certain  conditions,  does  not  change 
the  nature  of  the  obligation  so  far  as  re- 
spected the  purpose  for  which  it  was  given ; 
it  superadds  conditions  to  those  con- 
176  taineid  in  the  bond,  *but  did  not  con- 
template a  payment  for  any  other 
object  than  the  one  specified  in  the  bond, 
the  discharge  of  the  debt  due  by  the  college. 
And  the  Court  is  further  of  opinion,  that 
neither  the  clause  referred  to,  nor  the  clause 
in  which  he  directs  that  if  the  Columbian 
College  should  fail,  the  sum  pledged  to  that 
should  be  given  to  the  Newton  Institution 
in  the  State  of  Massachusetts,  constitutes, 
under  the  circumstances  of  this  case,  a  direct 
legacy  or  a  legacy  by  implication  to  the 
college  of  the  sum  specified  in  the  bond; 
because  there  is  no  bequest  of  the  amount 
of  the  t>ond,  but  a  mere  recognition  of  the 
bond  as  an  existing  obligation,  and  an  •ex- 
pression of  a  willingness  to  pay  on  certain 
conditions;  but  the  purposes  for  which 
payment  was  to  be  made  is  still  to  be 
gathered  from  the  bond  itself,  the  discharge 
of  the  liabilities  of  the  college ;  and  this  is 
made  clear  by  the  second  clause,  from  which 
it  would  seem  he  looked  to  the  contingency 
of  the  college  failing  in  being  relieved  from 
its  embarrassments,  in  which  event  he  di- 
rected the  amount  pledged  to  that  should 
be  given  to  another  institution.  He  does 
not  speak  of  the  amount  as  given  to  or  be- 
queathed to  the  college  for  its  general  pur- 
poses, but  as  pledged  to  it ;  and  a  reference 
to  the  bond  referred  to  discloses  that  the 
sole  object  of  the  pledge  was  to  pa3'  a  spec- 
ified debt ;  and  it  appearing  that  the  debt 
intended  to  be  provided  for  has  been  other- 
wise paid,  the  college  cannot  assert  a  claim 
to  the  fund  to  be  applied  to  any  ulterior 
object. 

The  circumstances  shew  that  the  arrange- 
ment was  made  for  the  purpose  of  dis- 
charging the  college  debts  by  means  of 
voluntary  contributions,  and  not  to  contract 
a  debt  to  the  college  to  be  paid  in  any  event. 
The  pledge  was  entered  into  to  give  weight 
to  the  appeal  expected  to  be  made  to  the 
members  of  his  religious  society,  his  per- 
sonal friends,  and  the  friends  of  the  insti- 
tution, for  liberal  contributions. 
177  Prevented  by  *the  approach  of  death 
from  soliciting  voluntary  contribu- 
tions, he  felt  himself,  under  the  peculiar 
cironmstances  alluded  to  in  his  will,  bound 
to  pay  the  amount  out  of  his  own  estate,  to 
be  applied  to  the   college   debts,    provided 


the  whole  debt  should  be  thereby  extin- 
guished ;  but  he  did  not  thereby  recognize 
himself  as  a  debtor,  or  intend  a  gift  or  be- 
quest to  the  college  for  any  other  purpose 
than  that  for  which  the  pledge  had  been 
given ;  and  the  object  having  been  accom- 
plished in  some  other  mode,  the  obligation 
incurred  by  the  pledge  originally,  and  the 
recognition  of  it   in   the  will,  is  at  an  end. 


West's  Adm'r  &  als.  v.  Thornton 

&  als. 

October  Term.  1860,  Richmond. 

(Absent  CABSLii,  P..  and  Bbookb,  J.) 

Bqaity  Practio*— Lscbw  and  Lapse  of  Time— BUI  5et 

Aside.*— Bill  dismissed  on  the  ground  of  lapse  of 
time  and  tbe  laches  of  the  plaintiffs,  and  the  dancer 
of  dolnfir  injustice  by  attempting  to  settle  the 
accounts  between  the  parties. 

This  was  a  suit  by  the  administrator  de 
bonis  non  and  the  distributees  of  Meaux 
Thornton  deceased,  against  the  adminis- 
trator de  bonis  non  of  Robert  West  deceased, 
and  the  administrator  and  legatees  of  the 
surety  of  Robert  West  as  administrator  of 
Meaux  Thornton,  and  the  administrator  de 
bonis  non,  widow,  devisees  and  legatees 
of  George  M.  West  deceased,  originally 
brought  in  the  Circuit  court  of  King  Wil- 
liam, and  removed  from  thence  to  the  Cir- 
cuit court  of  Hanover  county.  The  object 
of  the  suit  was  to  redeem  certain  slaves 
which  the  plaintiffs  alleged  had  been  mort- 
gaged by  Meaux  Thornton  to  Robert 
178  West  to  secure  *a  debt  due  from 
Thornton  to  West,  and  to  have  a  set- 
tlement of  Robert  West's  administration 
upon  the  estate  of  Meaux  Thornton.  The 
pleadings  and  proofs  make  the  following 
case: 

Meaux  Thornton  by  a  deed  bearing  date 
the  17th  of  January  1807,  conveyed  to  Robert 
West  seven  slaves  by  name,  and  also  his 
interest  in  a  suit  pending  in  the  County 
court  of  Gloucester  against  the  administra- 
tor of  John  Perrin,  to  secure  to  West  the 
sum  of  ;fl02.  10.  6.,  with  interest  from 
1804,  with  power  to  sell  as  many  of  the 
slaves  as  should  be  sudicient  to  pay  the 
debt,  upon  ten  days  notice,  provided  he  was 
not  paid  within  six  months  out  of  the  pro- 
ceeds of  the  suit  against  Perrin's  adminis- 
trator. 

Meaux  Thornton  seems  to  have  died  prior 
to  February  1809,  as  on  the  6th  of  that 
month  Robert  West  qualified  as  his  admin- 
istrator, in  the  County  court  of  Gloucester, 
as  appeared  from  the  certificate  of  the  clerk 
of  the  General  court.     It  does   not    appear 

^Equity  Practice— Laches  and  Lapse  of  Tine.— Oa  this 
subject,  see  principal  case  cited  and  approved  in 
Barsamin  v.  Clarke.  20  Gratt.  668.  See  also,  foot-note 
to  same  case  where  there  is  a  collection  of  cases; 
foot-note  to  Smith  v.  Thompson,  7  GratL  112;  Smith 
V.  Britton,  2  P.  &H.  129;  Cranmer  v.  McSwords.  24  W. 
Va,  002.  citing-  the  principal  case;  monographic  note 
on  "Liaches"  appended  to  Peers  v.  Barnett.  12  Qratt. 
410. 
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whether  West  had  possession  of  the  slaves 
mentioned  in  the  mortg'ag'e  before  his  qual- 
ification as  administrator ;  hat  it  is  certain 
that  he  removed  from  the  county  of  Glou- 
cester to  the  county  of  Buckingham,  taking* 
these  slaves  with  him ;  and  that  he  held 
them  until  his  death  in  1816.  In- January 
1817,  George  M.  West  qualified  in  the  County 
court  of  Buckingham,  as  the  executor  of 
Robert  West:  and  these  slaves  were  in- 
ventoried by  him  as  the  property  of  his 
testator's  estate;  and  were  so  held  until 
1824,  when  he  died.  The  unadministered 
estate  of  Robert  West  was  then  committed  to 
Price  Perkins,  sheriff  of  Buckingham 
county,  and  these  slaves  were  held  by  him 
until  1829,  when  they  were  levied  on  and 
sold  by  the  marshal  of  the  Richmond  Chan- 
cery court,  under  a  decree  of  that  Court 
made  in  a  case  therein  depending,  of  Lyons, 
administrator  of  Robinson  against  Perkins, 
administrator  de  bonis  non  of  Robert 
West. 

179  *The  present  suit   was  commenced 
in  June  1832.     The   plaintiffs  alleged 

in  their  bill  the  execution  of  the  mortgage, 
and  exhibited  a  copy  thereof  certified  by 
John  Robinson,  clerk  of  the  Circuit  court  of 
Henrico.  They  alleged  that  Meaux  Thorn- 
ton continued  in  possession  of  the  slaves 
until  his  death  in  1809.  That  West  qualified 
as  his  administrator  and  took  possession  of 
the  slaves,  and  held  them  until  his  death. 
And  they  state  as  the  ground  of  the  delay 
which  had  occurred  in  the  institution  of 
their  suit,  that  a  suit  had  been  brought  by 
John  W.  Perrin  and  others  against  Meaux 
Thornton  in  his  lifetime,  for  the  recovery^  of 
these  slaves;  that  this  suit  was  revived 
against  Robert  West  as  administrator  of 
Thornton,  and  having  been  removed  from 
the  County  court  of  Gloucester  to  the  Chan- 
cery court  at  Richmond,  it  had  been  recently 
decided  in  favour  of  the  administrator  of 
Meaux  Thornton. 

A  copy  of  the  record  in  the  case  of  Per- 
rins  against  West's  administrator  and 
others,  was  made  a  part  of  this  case.  That 
was  a  suit  brought  in  1803,  by  the  distrib- 
utees of  John  Perrin  deceased,  some  of 
them  infants  who  sued  by  their  next  friend, 
against  Meaux  Thornton,  to  recover  certain 
slaves,  Mary  and  her  children,  which  the 
plaintiffs  alleged  belonged  to  the  estate  of 
John  Perrin ;  and  of  which  Mary  went  into 
the  possession  of  his  widow,  who  afterwards 
married  Meaux  Thornton.  Thornton  an- 
swered the  bill,  and  insisted  that  John 
Perrin,  in  his  lifetime,  never  claimed  the 
slave  Mary,  who  bad  been  the  property  of 
his  wife  before  her  marriage,  and  that  after 
his  death  in  1791,  Mrs.  Perrin  held  her  as 
her  own  property,  and  the  slave  and  her 
increase  had  remained  in  the  possession  of 
Mrs.  Perrin  and  of  himself  since  his  inter- 
marriage with  her,  ever  since,  without  any 
question  of  his  title  until  this  suit  was 
brought. 

180  *In  April  1809,  the  death  of  the  de- 
fendant,  Meaux  Thornton,   was  sug- 
gested, and  the  suit  was  revived  by  consent 
against  Robert  West  as  his   administrator. 


He  does  not  appear  to  have  filed  an  answer, 
or  to  have  set  up  any  other  defence  than 
that  set  up  by  Thornton.  In  1817,  the  suit 
abated  as  to  Robert  West,  by  his  death,  and 
was  revived  against  George  M.  West,  as 
his  executor.  He  filed  an  answer^  in  which, 
after  insisting  that  the  plaintiffs  had  no 
title  to  the  slaves,  he  says,  that  Meattx 
Thornton,  in  his  lifetime,  sold  said  slaves 
to  Robert  West  for  a  full  consideration ;  or 
that  being  indebted  to  Robert  West,  he 
mortgaged  the  slaves  to  West  to  secure  the 
payment  of  the  debt.  That  he  was  not  then 
acquainted  with  the  precise  character  of 
the  transaction,  but  expected  to  be  able  at 
the  hearing  to  explain  and  prove  it  to  the 
satisfaction  of  the  Court.  That  be  was 
then  in  possession  of  the  slaves  as  a  part  of 
his  testator's  estate,  and  in  that  character 
claimed  them  as  his  property.  That  if  the 
slaves  ever  did  belong  to  the  estate  of  John 
Perrin,  the  title  was  lost  by  lapse  of  time, 
and  the  adverse  possession  held  by  Thorn- 
ton vested  the  title  in  him ;  and  that  Robert 
West  having  purchased  them  of  Thornton, 
had  a  just  title  to  them. 

The  mortgage  executed  by  Meaux  Thom-i 
ton  to  Robert  West  in  1808,  was  filed  in 
that  suit.  All  the  other  evidence  in  the 
cause  was  upon  the  question  of  Mrs.  Thorn- 
ton's title  to  the  slave  Mary,  who  was  the 
mother  of  the  others. 

The  cause  came  on  to  be  heard  in  March 
1820,  when  there  was  a  decree  dismissing 
the  bill  with  costs ;  and  from  this  decree, 
there  was  an  appeal  to  this  Court.  Whilst 
the  cause  was  here,  George  M.  West  died, 
and  the  appeal  was  revived  against  Price 
Perkins,  administrator  de  t>onis  non,  Ac, 
of  Robert  West ;  and  in  1831,  the  decree  was 

affirmed. 
181  *^Jane  West,  the  widow   of  George 

M.  West,  and  Perkins  the  adminis- 
trator de  bonis  non  of  Robert  West,  in  their 
answers,  denied  all  knowledge  of  the  plain- 
tiffs' claim;  and  Perkins  expressly  relied 
upon  the  lapse  of  time,  the  death  of  all  the 
parties  who  had  any  knowledge  of  the  trans- 
action, the  fact  that  the  clerk's  office  of 
the  County  court  of  Gloucester,  with  all  its 
records,  had  been  burned,  and  the  other 
circumstances  of  the  case,  as  a  bar  to  the 
recovery  sought  by  the  plaintiffs. 

The  Court  below  directed  various  ac- 
counts, which  were  taken ;  and  the  com- 
missioner reported  that  there  was  due  from 
Robert  West  to  Meaux  Thornton,  after  sat- 
isfying the  mortgage  debt,  on  the  31st  of 
December  1816,  490  dollars  61  cents.  That 
there  was  due  from  George  M.  West,  on 
the  1st  of  January  1825,  for  the  hires  of  the 
mortgaged  slaves,  2165  dollars  45  cents  of 
principal,  and  431  dollars  5  cents  of  inter- 
est ;  and  that  there  was  due  from  Perkins, 
for  the  hires  of  these  same  slaves  up  to  the 
time  they  were  sold  by  the  marshal,  1000 
dollars  of  principal,  and  90  dollars  of  inter- 
est ;  and  that  the  slaves  sold  for  1758  dol- 
lars. 

The  cause  came  on  to  be  finally  heard  in 
April  1842,  when  the  Court  made  a  decree 
in  conformity  to  the  report  of  the  commis- 
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sioner,  holding-  Perkins  liable  personally, 
for  the  hires  of  the  slaves  whilst  in  his 
possession ;  and  also  for  the  price  for  which 
they  were  sold  by  the  marshal.  From  this 
decree,  the  defendants  applied  to  this  Court 
for  an  appeal,  which  was  allowed. 

The  case  was  elaborately  argued  in  this 
Court  by  R.  T.  Daniel,  Taylor,  Patton  and 
the  Attorney  General,  for  the  appellants, 
and  Lyons  for  the  appellees,  upon  various 
questions  presented  on  the  record ;  but  the 
Coart  considered  but  the  question  of  lapse 
of  time. 

182  *ALLKN,  J.,  delivered  the  opinion 
of  the  Court. 

The  Court  is  of  opinion,  that  under  any 
aspect  of  the  appellees'  claim,  they  are  not 
entitled  to  the  relief  prayed  for.  The  al- 
leged mortgage  by  Meauz  Thornton  to 
Robert  West,  was  executed  on  the  17th 
January  1807.  When  Robert  West  acquired 
possession  of  the  slaves,  does  not  distinctly 
appear.  Meauz  Thornton  having  died, 
Robert  West  administered  on  his  estate  in 
the  County  court  of  Gloucester,  in  February 
1809.  It  is  alleged  he  took  possession  of 
the  slaves  as  administrator,  not  as  mort- 
gagee; but  of  this  allegation,  there  is  no 
proof.  The  records  of  Gloucester  County 
court  having  been  destroyed  by  fire,  no 
account  of  his  administration  appears ;  and 
none  after  such  a  lapse  of  time,  and  the 
death  of  the  original  parties  and  their  im- 
mediate representatives,  can  now  be  looked 
for.  In  the  mean  time,  the  slaves  were 
removed  by  Robert  West  to  another  county, 
where  he  died.  In  1817,  his  executor, 
George  M.  West,  administered  on  his  estate, 
took  possession  of  the  slaves  as  the  assets 
thereof,  and  died  in  1824;  and  his  adminis- 
tratrix, Jane  West,  having  been  removed, 
administration  of  his  estate  has  been  com- 
mitted to  the  sheriff.  After  the  death  of 
George  M.  West,  administration  de  bonis 
non  of  the  estate  of  Robert  West,  was  com- 
mitted to  Price  Perkins,  sheriff  of  Bucking- 
ham, in  November  1824.  He  took  possession 
of  the  slaves  as  part  of  the  unadministered 
assets  of  the  estate  of  Robert  West,  and 
held  them  until  February  1829,  when  they 
were  sold  as  assets  of  that  estate,  at  the 
suit  of  the  creditors  thereof.  On  the  13th 
of  June  1832,  this  suit  was  instituted,  25 
.rears  after  the  execution  of  the  mortgage, 
23  years  after  the  death  of  Meaux  Thornton 
and  administration .  on  his  estate,  15  years 
after  the  death  of  Robert  West  and  admin- 
istration on  his  estate,  8  years  after  the 
death  of  his  executor,  and  3  years  after  the 
sale  of  the  negroes,  as  assets  of  Robert 
West's  estate   found   in    the  hands  of 

183  the    sheriff,     his    administrator    *de 
bonis  non.     The  long  delay  and  laches 

of  the  appellees  in  asserting  their  claim,  is 
not  satisfactorily  accounted  for.  The  suit 
of  Perrin  asserting  an  adverse  claim  to  the 
property  against  Meaux  Thornton,  does  not 
famish  a  sufficient  apology.  If  they  had 
notice  of  the  suit  at  all,  they  would  have 
perceived  that  as  early  as  1817,  George  M. 
West,  the  executor  of  Robert  West,  asserted 
by  his  answer,    that   his   testator,    Robert 


West,  had  a  clear  and  just  title  to  the  prop- 
erty ;  thus  setting  up,  and  insisting  upon 
a  title  adverse  to  the  claim  of  the  appellees. 
This  assertion  of  an  adverse  claim  should 
have  led  to  enquiry.  Had  such  enquiry 
been  made,  they  would  have  perceived  that 
the  executor  had  made  the  allegation  in 
good  faith;  that  he  had  inventoried  the 
slaves  as  part  of  the  assets  of  his  testator ; 
thus  making  himself  responsible  to  creditors 
and  distributees  for  their  hires  and  value. 
It  does  not  appear  when  administration  de 
bonis  non  upon  the  estate  of  Meaux  Thorn- 
ton was  taken  out,  or  how  long  it  remained 
unrepresented  after  the  death  of  Robert 
West;  the  fact,  if  material,  should  have 
been  shewn  by  the  appellees.  But  so  far  as 
the  record  discloses,  they  were  all  compe- 
tent to  act  for  themselves  at  the  death  of 
Meaux  Thornton ;  no  disability  is  alleged 
or  shewn.  As  distributees  of  Meaux  Thorn- 
ton, they  were  the  proper  parties  to  have 
sued  the  administrator  for  a  settlement  and 
distribution ;  and  that  is  one  aspect  of  their 
bill.  And  though  the  personal  representa- 
tive was  the  proper  party  to  file  the  bill  to 
redeem,  yet  those  who  claim  through  him 
are  not  relieved  from  the  consequences  of 
their  g^oss  laches,  if  without  any  valid  ex- 
cuse, they  fail  to  take  the  proper  steps  to 
procure  a  representative  for  such  a  length 
of  time,  and  until  after  such  a  change  of 
parties  and  circumstances,  as  to  render  it 
doubtful  whether  any  decree  can  be  pro- 
nounced without  the  hazard  of  injustice. 
In  this  case,    the   assertion   of   their  claim 

involves  the  settlement  of  the  admin- 
184      istration   account  of  Robert  West  *on 

Meaux  Thornton's  estate,  15  years 
after  the  death  of  the  administrator,  and 
after  the  destruction  of  the  records  of  the 
Court  by  which  administration  was  granted ; 
a  settlement  of  the  administration  account 
of  George  M.  West,  executor  of  Robert 
West,  8  years  after  his  death ;  an  account 
of  the  hires  and  profits  of  the  slaves  from 
1809,  after  the  death  of  all  the  original  par- 
ties and  their  immediate  representatives, 
and  after  the  property  itself  has  passed 
into  the  hands  of  bona  fide  purchasers,  and 
the  proceeds  arising  from  the  sale  have 
been  applied  to  the  payment  of  the  creditors 
of  Robert  West's  estate. 

The  Court  is  therefore  of  opinion,  that 
upon  the  ground  of  adverse  claim  asserted 
upon  the  part  of  the  estate  of  Robert  West, 
and  so  long  uncontroverted,  the  laches  of 
the  appellees  in  asserting  their  claim,  and 
the  hazard  of  injustice  to  others  in  going 
into  settlements  of  estates,  and  calling  for 
accounts  of  hires  and  profits  of  slaves  under 
the  circumstances  of  this  case,  the  bill  of 
the  appellees  should  have  been  dismissed. 

BALDWIN,  J.,  concurred  in  so  much  of 
the  decree  as  dismissed  the  bill  as  to  Price 
Perkins  individually,  beyond  the  hires  of 
the  slaves  whilst  in  his  hands,  but  dissented 
from  the  residue;  being  of  opinion,  that 
the  appellees  are  not  precluded  from  relief 
by  the  statute  of  limitations  or  lapse  of 
time. 

Decree  reversed,  and  bill  dismissed. 
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185  ^urd  V.  Miller's  Ex'ors. 

October  Term,  18S0,  Richmond. 
(Absent  Cabkll,  P.,  and  Brookji,  J.) 

I.  Pruidulent  and  Voluiitary  ConveyanoM— Orantor 
ContinuinflT  lo  PoMeMion—Presumptloii— Burden  of 
Proof  of  Palrness.*-  Tbe  grantor  in  an  absolute  con- 
veyance of  personal  property,  continnlncr  In  pos- 
session thereof,  such  continued  possession  raises 
the  legal  presumption  that  the  sale  was  fraud- 
ulent as  regards  the  creditors  of  the  grantor; 
which  presumption  throws  imperatively  upon  the 
grantee  the  whole  burthen  of  proving  the  fair- 
ness and  good  faith  of  the  transaction:  and  that 
cannot  be  done  without  sufficient  evidence  that 
the  pretended  sale  was  for  a  fair  and  valuable 
consideration;  and  in  the  absence  of  such  evi- 
dence, the  prima  facie  presumption  becomes  abso- 
lutely and  irresistibly  conclusive. 

a.  Same- Judgment  against  Qrantor  and  ^Surety— 
Right  of  Surety. —A  j  udgm  ent  h aving  been  obUined 
ag'ainst  the  grantor  and  his  surety,  the  surety 
may  direct  the  execution  to  be  levied  upon  the 
property  so  conveyed,  and  set  up  the  fraud  in  the 
conveyance. 

This  was  a  suit  by  William  Miller  in  the 
Circuit  conrt  of  Goochland,  to  enjoin  the 
Bale  of  a  slave  named  Hezekiah,  levied  on 
by  the  sheriff  under  an  execution  \vhich 
issued  upon  a  judgment  recovered  by  John 
Guerrant  against  William  Lewis  and 
Thomas  Curd,  upon  a  bond  in  which  Lewis 
was  principal  and  Curd  was  his  surety. 
Miller,  who  was  the  father  in  law  of  Lewis, 
claimed  the  sale  under  a  deed  bearing*  date 
the  27th  of  November  1835,  and  admitted  to 
record  in  the  clerk's  office  of  the  County 
court  of  Goochland,  by  which  Lewis,  in 
consideration,  as  stated  in  the  deed,  of  his 
having  sold  several  neg'ro  slaves  which  he 
received  by  his  wife,  and  of  William  Mil- 
ler' *  having  paid  and  advanced  for  him  at 
various  times  the  sum  of  1084  dollars  93 
cents  in  cash,  and  of  his  the  said  Miller's 
having*  loaned  to  him  for  two  years  past  a 
young  negro  man  about  twenty  years 

186  old,    named    James,    granted,    *bar- 
g-ained  and  sold  to  said  William  Miller 

nine  slaves  by  name,  one  of  whom  was  the 

^Prauduleat  and  Voluntary  Conveyances— Orantor 
Continues  la  Possession— Presunptlon.— The  retain- 
ing possession  of  personal  property  by  the  vendor, 
after  an  absolute  sale,  i&  vrima  facie  fraudulent;  but 
the  presumption  may  be  rebutted  by  proof.  Davis 
V.  Turner,  4  Oratt  422.  For  this  proposition  the 
principal  case  is  cited  and  approved  in  Livesay  v. 
Beard,  22  W.  Va.  694;  Bindley  v.  Martin,  28  W.  Va. 
793;  In  re  Benford,  S  Fed.  Cas.  292. 

In  Daily  v.  Warren.  80  Va.  628.  the  principal  case  is 
distinguished,  the  court  saying  that  an  assignee  of 
a  chose  in  action  is  not  required  to  do  more  than  to 
take  possession  of  the  thing  or  evidence  of  debt  as- 
signed. After  a  careful  and  critical  comparison  of 
the  facts  of  this  case  with  facts  of  the  cases  cited  by 
appellant,  Davis  v.  Turner.  4  Gratt.  422,  Curd  v.  Mil- 
ler, 7  (Pratt.  185,  Twyne's  Case,  8  Ctoke  80.  we  find  no 
analogy  or  proper  application  to  the  case  under  re- 
view. See  generally,  monographic  note  on  "Fraudu- 
lent and  Voluntary  Conveyances"  appended  to  Coch- 
ran V.  Paris,  11  Oratt  348. 


slave  Hezekiah,  and  all  his  household  and 
kitchen  furniture.  And  the  deed  concluded 
as  follows:  *^The  possession  of  whom  and 
all  which  property  I  do  hereby  acknowledge 
is  to  be  taken,  and  hereby  do  authorize  to 
be  taken,  by  the  said  William  Miller,  his 
executors  or  administrators  or  assig'ns, 
whenever  he  or  they  may  think  proper.  In 
witness  whereof,"  &c. 

I^wis  lived  on  a  farm  of  Miller  at  the 
time  of  the  execution  of  this  deed,  and  con- 
tinued to  live  there  until  the  execution  was 
levied.  And  he  retained  in  his  possession 
all  the  property  mentioned  in  the  deed  until 
after  the  bill  was  filed  in  this  case.  The 
slave  Hezekiah  was  employed  by  him  on  a 
boat  which  he  ran  upon  the  James  River 
and  Kanawha  canal,  at  the  time  the  execu- 
tion was  levied ;  and  the  levy  was  made  by 
the  directions  of  Thomas  Curd,  who  indem- 
nified the  sheriff. 

Miller,  in  his  bill,  after  setting  out  his 
title  under  the  deed  of  the  27th  of  November 
1835,  charged  that  he  had  purchased  the 
slave  from  I^ewis  for  a  valuable  considera- 
tion, and  paid  for  him,  and  that  he  was  his 
property  without  any  condition;  and  hav- 
ing made  the  sheriff,  and  Guerrant,  Curd 
and  Lewis,  defendants,  he  asked  for  an  in- 
juni^tion  to  restrain  the  sale;  which  was 
granted. 

Curd,  in  his  answer,  said,  that  he  was  a 
surety  of  Lewis  in  the  debt  on  which  the 
execution  issued;  that  Lewis  had  ever  held 
possession  of  the  slave  Hezekiah,  and  was 
in  possession  and  with  him  at  the  time  of 
the  levy.  That  he  did  not  admit  that  Miller 
had  purchased  the  slave  from  Lewis  and 
given  valuable  consideration  for  him,  but 
he  insisted  that  the  deed  upon  its  face 
shewed  that  no  valid  and  bona  fide  sale  of 
the  propei'ty  mentioned  in  said  deed  was 
made  by  Lewis  to  Miller ;  but  the  con- 
187  siderations  therein  mentioned  *were 
in  all  the  instances  considerations 
executed,  and  were  not  at  all  valuable  con- 
siderations and  given  for  the  property 
therein  conveyed.  And  that  Lewis  having 
retained  possession  of  the  slave,  the  sale  to 
Miller,  even  if  fair  in  other  respects,  was 
fraudulent  in  law  as  to  the  creditors  of 
Lewis. 

No  evidence  other  than  the  deed,  as  to 
the  considerations  therein  mentioned,  was 
introduced  by  either  party. 

The  cause  came  on  to  be  heard  in  June 
1844,  when  the  Court  below  perpetuated  the 
injunction.  Whereupon  Curd  applied  to 
this  Court  for  an  appeal,  which  was  allowed. 
Whilst  the  cause  was  pending  in  this  Court, 
Miller  died,  and  it  was  revived  against  his 
executors. 

G rattan,  for  the  appellant. 

Lyons  and  Taylor,  for  the  appellees. 

BALDWIN,  J.,  delivered  the  opinion  of 
the  Court. 

Lewis,  the  grantor  in  the  bill  of  sale  to 
the  appellee  of  the  27th  of  November  1835, 
in  the  proceedings  mentioned,  having,  not- 
withstanding his  alleged  absolute  sale  of 
the  slave  Hezekiah   thereby  conveyed,  con- 
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tinned  in  the  possession  of  the  said  slave, 
snch  oontinued  possession  raises  the  legal 
presiunption  that  the  sale  was  frandnlent 
as  regards  the  creditors  of  Lewis ;  which 
presumption  throws  imperatively  npon  the 
appellee  the  whole  burthen  of  proving  the 
fumess  and  good  faith  of  the  transaction ; 
and  that  cannot  be  done  without  sufficient 
evidence  that  the  pretended  sale  was  for  a 
fair  and  valuable  consideration ;  and  in  the 
absence  of  snch  evidence,  the  prima  facie 
presumption  becomes  absolutely  and  irre- 
sistibly conclusive. 

No  such  evidence  has  been  furnished  by 
the  appellee ;  on  the  contrary,  the  bill  of 
sale  itself  contains  no  acknowledgment  of 
a  consideration  actually  paid  by 
188  *the  grantee  to  the  grantor,  or  of  an 
equivalent  existing  indebtedness  from 
the  latter  to  the  former,  but  serves  to  shew 
upon  its  face  mere  gratuities  and  voluntary 
advancements,  entirely  compatible  with 
the  relation  of  father  in  law  and  son  in  law 
existing  between  the  parties. 

The  registration  of  the  bill  of  sale  is  an 
immaterial  circumstance,  as  in  this  case 
it  throws  no  light  upon  the  question  whether 
the  alleged  sale  was  fair  and  honest,  or  a 
fraodulent  contrivance  to  defeat  the  cred- 
itors of  the  grantor.  And  the  authority 
given  to  the  grantee  by  the  bill  of  sale  to 
take  possession  of  the  property  at  pleasure 
amounts  to  nothing,  it  being  no  more  than 
that  which  results  from  the  absolute  con- 
Tehran ce  itself. 

Nor  is  it  material,  the  property  being 
that  of  I^wis,  the  principal  debtor,  that 
the  execution  was  levied  thereupon  at  the 
instance  of  the  appellant  Curd  the  surety, 
instead  of  Gnerrant  the  creditor;  for  the 
question  still  recurs,  whether  the  sale  was 
fair  or  fraudulent  as  regards  the  creditors 
of  the  grantor ;  and  it  cannot  be  doubted 
that  the  surety  has  a  right  to  avail  himself 
of  the  fraudulent  character  of  the  transac- 
tion, and  in  truth  is,  within  the  spirit  of 
the  statute,  at  least  in  a  Court  of  equity,  a 
creditor  himself.  There  is  no  pretence  on 
the  part  of  the  appellee  that,  as  between 
him  and  the  appellant,  the  latter  is  prima- 
rily bound  for  the  debt,  or  that  he  stands  in 
any  other  relation  to  it  than  that  of  a  mere 
surety. 

Decree  reversed  with  costs;  injunction 
dissolved,  and  bill  dismissed  with  costs. 
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.    *Oprick  V.  Colston. 

October  Term,  1850,  Richmond. 
(Absent Cabsu*.  P.,  and  Bbookb,  J.) 


I  PrasriMory  Notes— Bndorser  In  Blank— LlaMllty.*— 

A  paper  sicned  in  blank  and  endorsed  in  blank, 
may  be  filled  up  either  as  a  common  promissory 
note  or  a  neflroUable  note:  and  the  person  who 


Notss-BBdoner  in  Blank- Lisbillty- 
niilrts  M  Haidar.— In  Powell  t.  Ck)m.,  11  Gratt  828.  it 
is  said:  ''From  these  and  other  cases  to  the  same 
effect.  I  deduce  that  tf  a  third  party  put  his  name  in 
blank  npon  the  back  of  a  negotiable  promissory  note 


endorsed  it  in  blank  will  be  liable  on  his  endorse- 
ment to  a  holder  for  value, 
a.  Sana— 5asM— SaaM.— In  snch  a  case,  if  the  paper 
is  filled  up  as  a  common  promissory  note  to  a  third 
person,  who  advances  the  money  for  it  to  the 
makers,  he  may  treat  the  endorser  as  an  original 
security,  or  as  a  guarantor  of  the  note. 

a.  Sasw— Same— Right  of  Holder.— If ,  after  the  note  is 
filled  np  and  delivered  to  the  payee,  the  holder  fills 
up  the  blank  endorsement  with  a  guaranty,  he 
may  afterwards  erase  it  and  proceed  against  the 
endorser  as  an  original  secnrity. 

4.  Same— Same— Case  Agreed— Judgment  In  Court  of 
Appeals.— In  this  case  the  endorsement  was  filled 
up  after  suit  brought  thereon;  and  the  declara- 
tion charged  the  endorser  both  as  original  surety 
and  as  guarantor.  On  the  trial  the  parties  agreed 
a  case,  on  which  the  Court  below  gave  a  ladgment 
for  the  defendant  On  appeal,  this  Court,  without 
deciding  whether  the  filling  up  of  the  endorse- 
ment constituted  a  guaranty  or  an  original  secu- 
rity, reversed  the  judgment,  and  entered  a 
judgment  against  the  defendant  as  an  original 
surety,  without  sending  the  case  back  to  have  the 
filling  up  of  the  endorsement  erased,  and  to  have 
it  filled  up  as  an  original  promise. 

Starbnck  and  Forman  were  partners  and 
millers  in  the  county  of  Berkeley ;  and  £<d- 
ward  Colston  of  the  same  county  was  in  the 
habit  of  endorsing  their  notes  for  their  ac- 
commodation, and  also  of'  becoming  their 
secnrity  where  the  evidence  of  debt  was  not 
negotiable.  In  August  1839  he  was  their 
endorser  on  a  note  discounted  at  bank,  and 
a  short  time  previous   had   given  his  blank 

made  payable  to  another  party,  and  to  which  he  is 
a  stranger,  while  the  same  remains  in  the  hands  of 
the  maker,  he  will  be  presumed,  in  the  absence  of 
controlling  proof  to  the  contrary,  to  have  intended 
to  give  the  note  credit  and  currency;  and  if  the 
endorsement  was  at  the  time  of  the  making  of  the 
note,  he  may  be  treated  by  the  payee  as  an  original 
promlser  or  joint  maker  of  the  note.  If  the  endorse- 
ment were  after  the  date  of  the  note,  however  long, 
the  payee  may  treat  him  as  a  guarantor,  and  may 
write  over  the  signature  a  guaranty  consistent  with 
the  nature  of  the  case.  And  the  fair  and  reason- 
able, if  not  necessary  inference  from  cases  which 
have  occurred  in  this  court,  will  bring  us  to  the 
same  result  See  Douglass  v.  Scott.  8  Leigh  48;  Wat- 
son V.  Hurt  0 Gratt  688;  Orrick  v.  Colston,  7  Qratt,  is».'' 
See,  in  accord,  citing  the  principal  case,  Hopkins  v. 
Richardson,  0  Gratt  496;  Powell  v.  Com.,  U  Gratt 
828;  Fant  v.  Miller.  17  Gratt  80:  Broun  v.  Hull.  88 
Oratt  86;  Frank  v.  Lillenf eld,  SSOratt  88K.  881 ;  Welsh 
V.  Ebersole,  75  Va.  860:  First  Nat  Bank  v.  Lockstitch 
Fence  Co.,  84  Fed.  Rep.  826:  Burton  v.  Hansford.  10 
W.  Va.  481,  482.  486;  Bank  v.-  Johns,  22  W.  Va.  626, 
overruling  Morehead  v.  Bank.  6  W.  Va.  74;  Long  v. 
Campbell,  87  W.  Va.  674,  17  S.  £.  Rep.  190;  Lafferty 
V.  Lafferty.  42  W.  Va.  788, 26  S.  E.  Rep.  264. 

In  First  Nat  Bank  v.  Lockstitch  Fence  Co.,  24  Fed. 
Rep.  226.  it  is  said :  "Shortly  stated,  the  controversy 
between  the  parties  Involves  this  question:  What 
liability  is  assumed  by  a  third  party  who  places  his 
name  upon  the  back  of  a  negotiable  promissory  note 
at  the  time  of  its  execution  by  the  maker,  and 
before  its  delivery  to  the  payee;  and  must  liability 
in  such  case  be  determined  in  this  court  according 
to  the  course  of  judicial  decision  in  the  state  where 
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endorsement   to  the  partner  Starbuck,  for 

the  purpose  of  renewing  said  note. 
190  *On  the  12th  of  August  1839  the 
plaintiif  Orrick,  who  lived  in  the 
county  of  Morgan,  about  twenty-five  or 
thirty  miles  from  the  residence  of  Starbuck 
and  Forman,  and  about  fifteen  miles  from 
Colston,  received  from  Starbuck  the  follow- 
ing note:  **DearSir:— I  have  for  you  a 
blank  note  at  eight  months,  which  I  wish 
you  to  fill  up  with  as  much  as  you  can  spare 
me,  and  if  convenient,  enclose  a  check  for 
the  amount  to-morrow  to  Charlestown, 
where  I  shall  be  till  Thursday  morning. 
Should  you  want  it  at  the  expiration  of  the 
time,  I  can  give  it  you,  but  would  prefer 
extending  it  longer,  leaving  the  matter  at 
your  option.     Yours, 

**C.  C.  Starbuck." 

In  this  note  was  enclosed  a  paper  signed 
in  blank  with  the  name  of  Starbuck  and 
Forman,  and  endorsed  in  blank  by  .Bdward 
Colston,  both  the  signatures  being  genuine. 
On  the  next  day  the  plaintiff  did,  in  pursu- 
ance of  this  application,  advance  and  pay 
over  to  Starbuck  and  Forman  one  thousand 
dollars  as  a  loan,  and  wrote  over  their  sig- 
nature the  following  note:  * 'Eight  months 
after  date  we  promise  and  bind  ourselves, 
our  heirs  and  assigns,  to  pay  to  Cromwell 
Orrick,  his  heirs  or  assigns,  the  sum  of  one 
thousand  dollars,  with  interest  from  the 
date  hereof,  for  value  received ;  as  witness 
our  hand  and  seal  this  13th  day  of  August 
1839. 

*  *  Starbuck  A  Forman . ' » 
And  after  this  action  was  brought  he 
wrote  over  the  blank  signature  of  Colston 
the  following:  **In  consideration  of  the 
loan  of  1000  dollars  by  Cromwell  Orrick,  I 
hereby  guaranty  the  payment  of  the  within 
sum  of  money. 

**Edw'd  Colston." 
Between  March  and  June  1840,  executions 
amounting  to  about  5000  dollars,  issued  on 
judgments  recovered  against  Starbuck  and 
Forman,  went  into  the  hands  of  the  sheriff 
of  Berkeley   county,    and  were  levied  upon 

tlie  obligation  was  incurred?  Whether,  in  the  cases 
stated,  the  liability  is  that  of  original  promisor, 
indorser.  or  guarantor,  has  been  a  question  upon 
which  g-reat  diversity  of  opinion  has  existed  In 
many  of  the  courts  of  the  states.  But  the  growing 
current  of  authority,  even  before  Qood  v.  Martin, 
96  n.  S.  00.  seemed  to  tend  towards  the  view  that  the 
liability  assumed  by  a  third  party  who  thus  in- 
dorsed a  note  in  blank  was  that  of  original  promisor, 
although  a  different  rule  was,  and  is  yet,  adhered 
to  in  some  of  the  states.  In  New  York  it  has  been 
held  in  a  long*  line  of  cases,  of  which  Haviland  v. 
Havlland,  14  Hun  027;  Phelps  v.  Vischer,  60  N.  Y.  60, 
and  Coulter  v.  Richmond,  SON.  Y.  478,  are  examples, 
that  presumptively  such  a  party  stands  to  the  paper 
in  the  relation  of  indorser,  but  that  this  presumption 
may  be  rebutted  by  parol  proof  that  the  indorse- 
ment was  made  to  give  the  maker  credit  with  the 
payee.  The  same  rule  of  liability  prevailB  in  Wis- 
consin. Cady  V.  Shepard.  12  Wis.  718.  In  Massachu- 
setts it  is  held  in  a  series  of  cases  too  extended  for 
citation  that  if  a  third  person  place  his  name  in  blank 
on  the  back  of  a  note  bef  ore.its  delivery  to  the  payee. 


the  whole  of  their  personal  property » 
191      which    was   not  ^sufficient   to  satisfy 

them.  They  absconded  from  the  State 
in  the  early  part  of  June,  when  they  were 
ascertained  to  be  insolvent;  though  when 
they  absconded  they  held  in  possession  a 
considerable  real  estate  in  the  county  of 
Berkeley,  which  was  attached  by  some  of 
their  creditors,  but  was  claimed  by  others, 
of  whom  Colston  was  one,  under  a  deed  of 
trust  bearing  date  the  27th  of  June  1840, 
executed  by  Starbuck  in  the  City  of  New 
York. 

No  communication  took  place  between 
Orrick  and  Colston  in  relation  to  this  trans- 
action before  the  loan  was  made  and  the 
blank  signature  used  as  before  stated ;  in- 
deed, Colston  had  been  absent  from  the 
Commonwealth,  in  the  State  of  Kentucky, 
for  more  thai^  a  month  prior  to  the  12th  of 
August  1839.  And  about  the  time  this  loan 
was  made  Starbuck  had,  in  one  or  more 
cases,  fraudulently  used  certain  blank  en- 
dorsements furnished  him  by  persons  other 
than  Colston. 

In  June  1841,  Orrick  brought  an  action 
against  Colston  in  the  Circuit  court  of 
Berkeley,  upon  the  endorsement  aforesaid, 
and  charged  him  in  his  declaration  both  as 
an  original  surety  and  also  as  a  guarantor 
of  the  debt.  The  issue  was  made  up  on  the 
plea  of  non  assumpsit ;  and  on  the  trial, 
the  parties  agreed  the  facts  as  they  have 
been  stated,  and  submitted  the  questions 
arising  thereon  to  the  Court.  Whereupon 
the  Court  gave  a  judgment  for  the  defend- 
ant; and  the  plaintiff  applied  to  this  Court 
for  a  supersedeas,  which  was  granted. 

Johnson  &  Johnston,  for  the  appellant, 
considered  first,  the  question  whether  Col- 
ston was  liable  to  Orrick  upon  his  endorse- 
ment. On  this  point  they  stated  the  general 
principle  to  be  that  the  delivery  of  a  blank 
signature  binds  the  deliverer  for  whatever 
is  written  over  it  consistent  with  the  face 
of  the  paper ;  and  that  this  principle  applied 
to     paper     that     was    not    negotiable    aa 

)ie  is  an  original  promisor,  and  the  presumption  is, 
in  the  absence  of  anything  to  the  contrary,  that 
the  names  on  the  back  and  on  the  face  of  the  note 
were  written  at  the  same  time.  To  the  same  effect 
are  1  Pars.  Cont  (6th  Ed.)  248;  Irish  v.  Cutter,  81  Me. 
586;  Schneider  y.  SchifFman.  20  Mo.  571;  Orrick  e.  Cd- 
tUm,  7  Oratt.  189;  Rlggs  v.  Waldo,  2  Cal.  485;  Sylvester 
V.  Downer,  20  Vt  866;  Lewis  v.  Harvey,  18  Mo.  74. 

"In  this  state  (Illinois)  it  appears  to  be  the  estab- 
lished rule  that  a  blank  indorsement  by  a  third 
party,  made  under  the  circumstances  heretofore 
stated,  is  prima  facts  evidence  of  a  liability  In  tlie 
capacity  of  a  guarantor.  In  most  of  the  cases 
wherein  it  has  been  so  held,  the  holder  sought  to 
enforce  against  such  third  party  the  liability  of 
guarantor,  and  the  contention  of  the  latter  was 
that  he  could  only  be  made  liable  as  indorser. 
Camden  v.  McKoy,  8 Scam.  487;  Cuchman  v.  Dement, 
8  Scam.  487:  Carroll  v.  Weld,  18  IlL  668;  Klein  v. 
Currier,  14  111.  287:  Webster  v.  Cobb,  17  lU.  4fiB: 
Heintzv.  Cahn,  28  111.  808;  Qlickauf  v.  Kaufmann, 
78  111.  878;  Boynton  v.  Pierce,  78  111.  146;  Stowell  v, 
Raymond,  88  111.  120;  Wallace  v.  Gtoold,  81  ni.  16l*' 
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192  *well    as    to    paper   that  -  was.     And 
tbej  referred  to  Russel  v.  I^angstaffe, 

Bong.  R.  514;  Schultz  ▼.  Astley,  29  Kng. 
C  L.  R.  414 ;  I#ickbarrow  v.  Mason,  2  T. 
R.  63 ;  Putnam  v.  Sullivan,  4  Mass.  R.  53 ; 
Violettv.  Patton,  5Cranch'sR.  142;  Doug- 
lass V.  Scott  A  Fry,  8  Leigh  43. 

Thej  insisted,  that  when  Colston  endorsed 
the  blank  paper  he  authorized  Starbuck  and 
Forman  to  write  upon  it  either  a  common 
promissory  note  or  a  negotiable  note,  and 
that  his  blank  endorsement  bound  him  for 
either  in*  the  character  appropriate  to  the 
note  written.  And  for  this  they  referred 
to  the  cases  of  Russel  v.  LangstafPe ;  Schultz 
Y.  Astley ;  and  Violett  v.  Patton,  supra. 

They  insisted  further,  that  Colston  was 
liable  either  as  an  original  surety  or  as  a 
guarantor  of  the  note.  That  whether  as 
the  one  or  the  other,  the  loan  of  the  money 
to  the  makers  of  the  note  was  a  sufficient 
consideration  to  bind  him ;  and  that  he  was 
not  released  by  the  failure  to  prove  a  de- 
mand of  payment  of  the  makers  and  notice 
of  their  failure  to  pay.  And  they  cited 
Nelson  v.  Dubois,  13  John.  R.  175 ;  Camp- 
bell v.  Butler,  14  Id.  349;  Ulenv.  Kittredge, 
7  Mass.  R.  233;  Moies  v.  Bird,  11  Id.  436; 
Violettv.  Patton,  supra;  Watson  v.  Hurt, 
6  Gratt.  633.;  Russel  v.  Langstaffe,  supra; 
Schnltz  V.  Astley,  supra;  Josselyn  v. 
Ames,  3  Mass.  R.  274;  Austin  v.  Boyd,  24 
Pick.  R.  64;  Oxford  Bank  v.  Haynes,  8 
Id.  423. 

They  insisted  further,  that  if  Colston  was 
strictly  and  only  a  guarantor  of  the  note, 
in  order  to  release  him  there  must  have 
been  not  only  negligence  on  the  part  of 
Orrick  in  pursuing  his  remedies  against 
Starbuck  and  Forman,  but  that  Ck)lston 
most  have  suffered  loss  by  such  negligence. 
For  this  they  cited  Allen  v.  Rightmire,  20 
John.  R.  365;  Fell  on  Commercial  Guar- 
anties, 200,  201,  203,  and  the  notes ;  Rey- 
nolds V.   Douglass,  12  Peters'   R.  497. 

193  And    they   referred   to  *the    facts   to 
shew  that  it  was    impossible   to  have 

made  the  money  out  of  Starbuck  and  For- 
man after  the  note  fell  due. 

Robinson,  for  the  appellee,  admitted  that 
if  Starbuck,  to  whom  Colston  had  entrusted 
his  blank  endorsement,  had  written  on  the 
paper  a  negotiable  note,  and  Orrick  had 
discounted  it,  Colston  would,  in  that  case, 
have  been  liable ;  his  name  in  that  case, 
woold  have  bound  him  for  the  amount  for 
which  Orrick  trusted  Starbuck  and  Forman. 
But  he  insisted  that  Orrick  had  no  author- 
ity from  Colston  to  fill  up  the  paper  at  all ; 
and  that  Starbuck  had  only  authority  to  fill 
it  np  with  a  negotiable  note,  so  as  to  make 
Colston  liable  as  endorser ;  and  that  he  had 
no  authority  to  subject  him  as  guarantor. 
And  he  referred  to  Jordan  v.  Neilson,  2 
Wash.  164 ;  Tillman  v.  Wheeler,  17  John, 
R.326;  Seat>erry  v.  Hungerford,  2  Hill's  R. 
80;  Id.  194;  Prosser  v.  I^uqueer,  4  Hill's  R. 
420. 

He  insisted  further,  that  if  Colston's  con- 
tract was  a  contract  of  guaranty,  it  was 
snch   a  contract   as   that  he  would  be  dis- 


charged by  the  neglect  of  the  holder  of  the 
note  to  give  Colston  notice  of  •  the  sum  ad- 
vanced on  it,  or  by  his  negledt  to  demand 
payment  of  the  maker  and  to  give  the 
guarantor  notice  of  non-payment. «  And  for 
this  he  referred  to  Douglass  v.  Reynolds,  7 
Peters'  R.  113 ;  Lee  v.  Dick,  10  Peters'  R. 
4S2;  Oxford  Bank  v.  Haynes,  8  Pick.  R. 
423;  Whiton  v.  Mears,  11  Metcalf's  R.  563. 
And  he  referred  to  the  facts  to  shew  that 
when  this  note  fell  due  Starbuck  and  For- 
man had  property  from  which  it  might  have 
been  paid. 

He  insisted  further,  that  if  Colston  was 
to  be  held  liable  as  guarantor  of  a  note 
which  was  not  commercial  paper,  that  there 
was  no  consideration  for  his  guaranty,  and 
that  he  therefore  was  not  bound.  Britten 
V.  Webb,  9  Ung.  C.  h.  R.  154;  Fitzhugh  v. 
Love,  6  Call  5. 

194  *DANIEL,  J.     Upon  the  case  agreed 
and  submitted  to  the  Court  below,  and 

now  brought  under  revision  here,  two  ques- 
tions arise  which  have  been  very  elaborately 
discussed  at  the  bar:  1.  Whether  the  appel- 
lee, Colston,  by  his  endorsement,  subjected 
himself  to  any  liability;  and  2.  If  so, 
whether  he  is  liable  in  the  form  of  contract 
and  mode  in  which  the  appellant  seeks  to 
charge  him. 

It  is  well  settled,  that  a  blank  endorse- 
ment on  a  negotiable  instrument,  blank  as 
to  date  or  amount  at  the  time  of  the  en- 
dorsement, if  made  for  the  purpose  of  giv- 
ing a  credit  to  the  drawer,  is  as  effectual 
to  bind  the  endorser  for  any  amount  with 
which  the  instrument  may  be  filled  up  by 
the  drawer,  or  an  innocent  holder  for  value, 
as  if  the  instrument  had  been  complete  at 
the  time  of  the  endorsement.  In  the  case 
of  Russel  V.  Langstaffe,  Doug.  R.  514,  the 
Court  of  King's  bench  held,  in  the  language 
of  I^rd  Mansfield,  that  such  an  endorse- 
ment *4s  a  letter  of  credit  for  an  indefinite 
sum" — that  the  endorser,  in  effect  said, 
*4rust  the  drawer  to  any  amount,  and  I  will 
be  his  security."  So  in  Schultz  v.  Astley, 
29  £^ng.  C.  L.  R.  414,  which  was  the  case 
of  an  acceptance  written  on  a  paper,  before 
entirely  blank,  it  was  held,  that  the  blank 
acceptance  was  an  acceptance  of  the  bill 
afterwards  put  upon  it;  and  that  there  is 
no  distinction  in  principle,  when  the  bill 
has  passed  into  the  hands  of  third  persons, 
between  holding  the  acceptor  liable  to  a 
given  amount,  when  the  bill  is  afterwards 
drawn  in  the  name  of  the  party  who  has 
obtained  the  acceptance,  and  when  it  is 
drawn  by  a  stranger  who  becomes  the 
drawer  at  the  instance  of  the  party  to 
whom  the  acceptance  is  given.  And  in 
the  case  of  Douglass  v.  Scott  A  Fry,  decided 
by  this  Court,  8  Leigh  43,  where  the  paper 
was  signed  in  blank,  and  endorsed  in 
blank,  and  delivered  to  another  to  be  filled 
up  and  used  as  a  negotiable  instrument  to 
raise    money    on,    the    decision    was 

195  founded  on  the  proposition,  *that  the 
negotiable  note  afterwards  drawn  over 

the  signature  of  the  maker,  did,  together 
with  its  endorsements,    bind  all  the  parties. 
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to  the  same  extent  as  if  the  maker  had 
signed,  and  the  endorsers  endorsed,  the 
paper  in  its  perfect  form. 

Of  a  promissory  note  which  is  not  in  its 
form  negotiable,  and  which  has  never  been 
placed  by  our  statutes  on  the  footing  of 
bills  of  exchange,  there  cannot,  technically 
speaking,  be  an  endorser.  Yet  no  reason 
is  perceived  why  one  who  endorses  a  paper 
in  blank,  and  delivers  it  to  another,  with 
authority  to  fill  up  the  paper  with  an  ordi- 
nary promissory  note,  and  then  to  use  it 
for  the  purpose  of  raising  money,  should 
not  be  precluded  from  escaping  liability  by 
objecting  the  incompleteness  of  the  instru- 
ment at  the  time  of  endorsement,  equally 
with  one  who  conducts  himself  in  the  like 
manner  with  respect  tq  a  paper  which  is 
delivered  with  the  understanding  that  it  is 
to  be  perfected  into  a  negotiable  note.  The 
same  policy  would  seem  to  govern  both 
transactions,  and  to  require  that  the  en- 
dorsers should,  in  each  case,  be  subjected 
to  the  same  liabilities,  whatever  they  may 
be,  that  they  would  have  incurred,  re- 
spectively, had  the  drawing  out  and  perfect- 
ing of  the  notes,  in  each  case,  immediately 
preceded  the  execution  of  the  endorsements. 

The  questions  whether  such  an  endorse- 
ment should  not  be  held  to  be  without  con- 
sideration, whether  it  was  not  void  because 
of  its  preceding  the  making  of  the  note, 
and  because  of  there  being  no  memorandum 
of  the  agreement  in  writing,  were  all  con- 
sidered in  the  case  of  Violett  v.  Patton,  5 
Cranch's  R.  142,  and  decided  in  favour  of 
the  validity  of  the  endorsement. 

I  do  not  therefore  perceive,  that  the  legal 
force  of  the  endorsement  in  this  case,  is  in 
any  measure  impaired  by  the  consideration 
that  it  preceded,  in  order  of  time,  the  filling 
up  of  the  note  drawn  upon  the  face  of  the 
paper.  Nor  do  I  discover  any  thing 
196  in  the  facts  and  circumstances  *of  the 
case  agreed,  which  would  justify  us 
in  so  restricting  the  authority  of  the  payee, 
as  to  confine  it  to  the  drawing  of  a  note, 
negotiable  and  payable  at  some  one  of  our 
banks,  over  the  signatures  of  the  drawers, 
rather  than  the  note  now  before  us.  The 
signature  and  the  endorsement  were  both 
in  blank  at  the  time  the  paper  passed  into 
the  hands  of  the  payee,  and  the  terms  of 
the  letter  in  which  it  was  enclosed,  *^I  have 
for  you  a  blank  note  at  eight  months,  which 
I  wish  you  to  fill  up  with  as  much  as  yon 
can  spare  me,"  &c.,  would  be  equally  as 
well  satisfied  by  filling  up  the  blank  with 
the  note  that  was  made,  as  with  one  nego- 
tiable at  bank.  We  are  therefore  warranted 
in  treating  the  case  before  us  as  if  the 
perfecting  of  the  note  on  the  face  of  the 
paper,  and  the  endorsing  of  it  by  Colston 
had  been  cotemporaneous  acts,  and  had 
both  preceded  the  delivery  of  the  instrument 
to  the  payee. 

What  is  the  legal  force  of  such  an  en- 
dorsement? No  case  is  recollected  in  which 
the  precise  question  has  been  directly  before 
this  Court  for  its  adjudication ;  but  exten- 
sive reference  has  been  made  by  counsel  to 
cases  settled  in  the  Courts  of  some  of   our 


sister  States,  in  which  questions  of  a  like 
character  were  the  subjects  of  decision. 
The  decisions  of  some  of  these  States,  are 
so  much  in  conflict  with  those  of  others, 
and  indeed,  the  decision  of  the  Courts  of 
the  same  State,  have,  in  some  instances, 
been  found  to  fluctuate  so  much  at  different 
periods,  that  it  is  difficult  to  educe  from 
their  examination  any  well  settled  doctrine 
on  the  subject. 

In  Connecticut,  the  cases  are  numerous, 
and  not  without  apparent  conflict,  but  I 
think  it  may  be  stated  as  the  result  of  the 
current  of  the  later  decisions  of  its  Supreme 
court — that  endorsements  in  blank  on  prom- 
issory notes  not  negotiable,  and  on  neg^o- 
tiable  notes  by  one  not  a  party  to  them,  in 
order  to  warrant  the  maker's  responsibil- 
ity, are  treated  as  possessing  the  same 

197  *legal  effect ;  and  as   binding  the  en- 
dorser to    the    undertaking  that   the 

money  shall  be  obtained  from  the  promiaer 
when  it  falls  due,  by  the  endorsee,  he  using 
due  diligence,  and  taking  the  remedies 
which  the  law  has  provided ;  but  if  the  en- 
dorsee suffers  it  to  lie  without  talking  le^al 
steps  to  secure  or  recover  it,  the  endorser 
will  be  exonerated  in  case  of  a  loss,  unless 
the  promissor  was  absolutely  insolvent 
when  the  note  fell  due.  Perkins  v.  Catlin, 
11  Conn.  R.  213;  Lafflin  v.  Pomeroy,  Id. 
440 ;  Castle  v.  Candee,  16  Conn.  R.  223. 

In  Massachusetts,  it  is  held,  that  where 
the  note  is  made  payable  to  the  party 
sought  to  be  charged,  and  negotiable  in  its 
form,  the  holder  should  be  restricted  to  such 
an  engagement  over  the  signature  endorsed 
in  blank  as  will  conform  to  the  nature  of 
the  instrument.  In  such  case,  the  party 
placing  his  signature  in  blank  on  the  back 
of  the  note,  is  liable  as  endorser,  and  in  no 
other  form.  But  where  the  note  was  not 
payable  to  the  defendant,  or  from  its  form 
was  not  negotiable  by  his  endorsement, 
the  nature  and  extent  of  his  liability  has 
been  determined  by  the  circumstances  under 
which  the  endorsement  has  been  made:  if 
made  after  the  note  has  been  given,  and 
under  circumstances  shewing  that  the  en- 
dorser had  no  concern  in  the  original  con- 
tract, parol  proof  has  been  resorted  to  for 
the  purpose  of  shewing  what  was  the  true 
character  of  this  promise  or  engagement ; 
and  his  undertaking  has  been  treated  either 
as  a  collateral  or  direct  promise,  according^ 
to  such  proof.  If  on  the  other  hand,  such 
endorsement  is  made  at  the  same  time  with 
the  execution  of  the  note,  the  holder  has 
beenjallowed  to  treat  the  endorser  at  his 
election,  either  as  a  direct  or  collateral 
promissor,  without  any  proof  of  considera- 
tion, or  of  any  actual  promise  to  pay,  ex- 
cept what  is  derived  from  his  signature  on 
the  back  of  the  note.  Josselyn  v.  Ames,  3 
Mass.  R.  274;  Hunt  v.  Adams,  5  Id.  358; 
Moies  V.  Bird,  11  Id.  436;  Austin  v.  Boyd, 
24  Pick.  R.  64;  Baker  v.  Briggs,  8  Pick.  R. 
122;  Oxford  Bank  v.  Haynes,  Id.  423. 

198  *In  New  York,  the   decisions   upon 
the  question  have  not   been  uniform, 

but  the  weight  of  authority  is  in  favour  of 
the  proposition — that   when  the  note  is  ne- 


80 


7  GRATT. 


BBifL  V.  Thb  Commonwbalth. 


199,  200,  201 


gotiable,  the  infetence  to  be  drawn  from  a 
tfainl  party's  placing  his  name  on  the  back 
of  it,  is  that  he  intends  to  give  credit  to 
the  maker,  by  becoming  answerable  as  en- 
dorser; and  that  where  he  can  be  made  lia- 
ble as  endorser,  he  cannot  be  charged  in 
any  other  character.  If,  however,  by  rea- 
son of  the  note  not  being  negotiable,  he  is 
not  chargeable  as  endorser,  and  he  made 
the  endorsement  under  an  agreement,  and 
with  the  intent  to  bind  himself  in  some 
other  form,  the  payee  may  write  over  the 
blank  endorsement  such  a  promise  or  guar- 
anty as  will  carry  into  effect  the  intention 
of  the  parties.  Nelson  v.  Dubois,  13  John. 
R.  175;  Tillman  v.  Wheeler,  17  John.  R. 
126;  Seabury  v.  Hungerford,  2  Hill's  R.  80; 
Prosser  v.  Lnqueer,  4  Hill's  R.  420.  The 
reasonable  inference  which  one  about  to  ac- 
cept a  promissory  note  filled  up  as  the  one 
before  as,  and  endorsed  in  blank  in  the  or- 
dinary course  of  business  transactions, 
would  draw  from  a  mere  inspection  of  the 
instmment  is,  that  the  endorsement  was 
made  with  the  intent  to  give  strength  and 
credit  to  the  paper.  He  would  perceive  that 
the  person  putting  his  name  on  the  back  of 
the  paper,  had  not,  from  the  nature  of  the 
instrument,  subjected  himself  to  the  liabil- 
ities, or  entitled  himself  to  the  privileges, 
which  attach  to  the  endorser  of  paper  strictly 
commercial.  And  as,  of  the  only  other 
contracts,  having  reference  to  the  note  on 
the  face  of  the  paper,  which  could  be  fairly 
predicated  of  the  blank  signature  on  the 
back,  vis:  an  absolute  and  direct  promise 
to  pay,  or  a  collateral  guaranty,  it  would 
be  just  as  fair  to  presume  the  one  as  the 
other;  it  would,  I  think,  be  reasonable  fur- 
ther to  infer,  that  the  person  so  endorsing 
in  blank  intended  to  leave  it  in  the  power 
of  the  i>ayee   to  elect  in  which  of  the  two 

aspects  he  would  hold  him  bound. 
199        *I  regard  the  weight  of  authorities 

above  referred  to,  as  in  favour  of 
these  views;  the  decisions  in  Connecticut 
being  opposed  by  those  of  New  York  and 
Massachusetts;  and  I  do  not  think  that 
there  is  any  thing  in  the  decision  of  this 
Court  in  the  case  of  Watson  v.  Hurt,  6 
Gratt.  633,  in  conflict  with  them.  In  the 
last  mentioned  case,  the  blank  endorsement 
being  construed  in  reference  to  the  note  on 
the  face,  and  the  latter  being  barred  by 
the  statute  of  limitations,  it  was  not  neces- 
sary to  decide  whether  the  endorsement 
imported  an  absolute  suretyship  for  the 
maker,  or  a  collateral  undertaking  for  the 
payment  of  the  note ;  as,  whether  the  action 
was  to  be  treated  as  founded  on  the  one 
form  of  contract  or  the  other,  it  would  in 
either  case  have  been  barred  by  the  statute. 
I  have  hitherto  considered  the  case  as  if 
the  endorsement  were  still  in  blank,  as  it 
was  when  it  i>assed  into  the  hands  of  the 
payee.  Since  then,  nothing  has  occurred 
to  impair  the  right  of  the  payee  to  treat 
the  endorsement  as  still  in  blank.  I  do  not 
deem  it  necessary,  therefore,  to  express  any 
opinion,  as  to  what  would  have  been  the 
construction  to  be  given  to  the  terms  of 
the  writing  over  the  signature  of  the  en- 


dorser, had  they  been  filled  out  before  the 
paper  passed  to  the  payee,  or  upon  the  ques- 
tions of  diligence,  which  might  have  arisen 
had  we  regarded  the  undertaking  of  Colston 
as  a  collateral  guaranty. 

It  was  competent  for  the  appellant,  in 
my  view  of  the  case,  as  before  stated,  to 
have  charged  Colston  either  as  a  collateral 
promissor,  or  as  a  direct  and  absolute 
surety.  The  filling  up  of  the  endorsement 
has  not  destroyed  the  right  of  the  appellant 
to  hold  the  appellee  bound  to  him  in  either 
character.  It  was  made  after  the  institution 
of  the  suit ;  and  might  have  been  erased  or 
altered  in  any  way,  at  or  before  the  trial, 
so  as  to  conform  to  any  of  the  counts  in 
which  the  plaintiff  had  a  right,  upon  the 
state  of  facts,    to  recover.     Tenny  v. 

200  *Prince,  4  Pick.    R.   385;  Josselyn  v. 
Ames,  3  Mass.  R.  274.     Even  then,  if 

we  were  to  hold  that  according  to  the  terms 
of  the  endorsement  as  they  now  stand,  Col- 
ston would  be  a  collateral  promissor,  and 
as  such,  not  bound  because  of  the  alleged 
want  of  proper  diligence  on  the  part  of  the 
payee  against  the  maker,  I  do  not  think  it 
would  be  necessary  to  send  the  case  back 
for  the  formal  erasure  of  the  filling  up  of 
the  endorsement,  and  its  alteration  so  as  to 
make  Colston,  by  the  express  written  terms 
of  the  endorsement,  a  direct  promissor. 
No  change  in  the  declaration  or  other 
pleadings,  in  such  a  state  of  things  being 
necessary  to  the  recovery.  I  feel  the  less 
reluctance  in  coming  to  this  conclusion,  as 
from  the  facts  agreed,  it  is  highly  probable 
that  no  measure  of  diligence  would  have 
resulted  in  procuring  payment  of  the  note 
from  the  makers.  I  think  that  there  is 
error  in  the  judgment  of  the  Court  below ; 
that  it  ought  to  be  reversed  with  costs,  and 
one  rendered  in  favour  of  the  appellant  for 
the  amount  of  the  note  and  its  interest. 

The  other  Judges  concurred  in  the  opin- 
ion of  Judge  Daniel. 

Judgment  reversed,  and  entered  for  the 
appellant.  

201  *Bell  V.  The  Commonwealth. 

October  Term,  1860,  Richmond. 

(Absent  Cabsll,  P.,  and  Brooks.  J.) 

Appellate  Jurlgdlctlon— Criminal  Cases  Writ  of  Brror— 
Habeas  Corpus.— The  Court  of  appeals  has  no  juris- 
diction  to  arrant  a  writ  of  error  in  a  criminal  case, 
or  to  a  Judgment  upon  an  application  for  a  writ  of 
habeds  carput. 

Bell  being  confined  in  the  jail  of  the 
county  of  Buckingham  under  a  charge  of 
larceny,  applied  to  the  Judge  of  the  Circuit 
court  of  that  county  for  a  habeas  corpus, 
and  asked  for  his  discharge,  on  the  ground 
that  he  had  not  been  brought  to  trial  for 
three  terms  of  the  Court  after  he  had  been 
sent  on  for  trial  by  the  examining  Court. 
The  Circuit  Judge  upon  a  hearing  of  the 
case,  refused  to  discharge  the  prisoner;  and 
he  thereupon  applied  to  this  Court  for  a  writ 
of  error  to  the  judgment  of  the  Court  below. 

Irvine  for  the  applicant. 
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ALLEN,  J.,  delivered  the  opinion  of  the 

Court. 

The  Court  is  of  opinion,  that  as  by  the 
act  concerning  the  writ  of  habeas  corpus, 
ch.  156,  page  613,  Code  of  1850,  no  provision 
is  made  giving  to  this  Court  jurisdiction  to 
grant  a  writ  of  error  to  a  judgment  upon 
an  application  for  a  habeas  corpus,  and  as 
by  the  act  concerning  appeals  and  writs  of 
error  and  supersedeas.  Code  of  1850,  p.  682, 
the  jurisdiction  to  grant  a  writ  of  error  or 
supersedeas  is  confined  to  judgments  in 
civil  cases,  this  Court  has  no  jurisdiction 
to  grant  a  writ  of  error  in  a  criminal  case. 


202 


^Williamson  v.  Crawford. 
October  Term,  1860.  Ricbmond. 


(Absent  CABSiiL,  P.,  and  Brooks,  J.) 
I.  5clra  Pacfaw— SUtnte*— Case  at  Bar.— The  act,  1 
Rev.  Code,  cb.  128,  S  66,  p.  606,  In  relation  to  a  scire 
fadat  to  revive  a  Judgment,  la  not  repealed  by 
tbe  act  of  90th  March,  Supp.  Rev.  Code,  ch.  107,  §  3, 
on  the  same  subject* 
a.  Pleading  wmI  Practice— Sdre  Paclas.t— Upon  a  scire 
facias  to  revive  a  judgment,  neither  a  declaration 
nor  a  rule  to  plead  Is  necessary.  And  if  the  writ  is 
made  returnable  to  the  rules,  and  the  defendant 
makes  default,  there  should  be  an  award  of  exe- 
cution, which,  if  not  set  aside  at  the  next  term, 
becomes  a  final  judgment  as  of  the  last  day  of  tbe 
term. 

At  the  May  term  for  1837  of   the   Circuit 
court  of  Henrico  county,   James  Crawford 

♦Act  of  1810.  "On  writs  of  scire  facias  for  the  re- 
newal of  judgments,  no  judgment  shall  be  rendered, 
on  the  return  of  two  fUhils,  unless  the  defendant 
resides  in  the  county,  or  unless  he  be  absent  from 
the  Commonwealth,  and  have  no  known  attorney 
therein.  But  such  scire  facias  may  be  directed  to 
the  sheriff  of  any  county  of  the  Ck>mmonwealth, 
wherein  tbe  defendant  or  his  attorney  shall  reside 
or  be  found,  which  being  returned  served,  the  Court 
may  proceed  to  judgment  thereupon,  as  if  the 
defendant  had  resided  in  the  county.'* 

Act  of  1881.  "That  all  writs  of  scire  facias  which 
shall  issue  to  revive  either  a  pending  suit,  or  a  judg- 
ment or  decree  in  any  of  the  Courts  of  this  Com- 
monwealth, where  it  shall  appear  by  affidavit  of  the 
plaintiff  or  other  person,  filed  with  the  clerk,  that 
the  defendant  is  out  of  the  Commonwealth,  may  be 
served  on  the  defendant's  agent  or  attorney  in  fact, 
if  any  he  have  within  the  Commonwealth,  or  if  he 
have  no  such  ag-ent  or  attorney  known,  by  publica- 
tion for  four  weeks  successively  previous  to  the 
return  day  of  such  Court,  in  some  newspaper 
published  in  this  Commonwealth." 

tPleadinff  and  Practice— Scire  Padas.— In  McVeigh 
V.  Bank  of  Old  Dominion,  76  Va.  208.  it  Is  said :  "Upon 
the  authority  of  WiUiamson  v.  Crawford,  7  Oratt.  202, 
which  is  recognized  In  a  later  case— Bolanz  d  al.  v. 
Commonwealth,  24  Oratt  8fr— as  accurately  expound- 
ing the  law  of  this  state,  the  court  is  of  opinion  that 
there  is  no  error  in  the  judgment  of  the  court  below. 
Upon  a  scire  facias  to  revive  a  judgment,  neither  a 
declaration  nor  rule  to  plead  is  necessary." 

See,  in  accord,  citing  the  principal  case.  Smith  v. 
Hutchinson,  78  Va  888. 


recovered  a  judgement,  in  an   action  of  det- 
inue ag^ainat  William  Williamson,   for  two 
slaves,  each  valued  at  700  dollars,  and   also 
for  100  dollars  damag^ea  for  detention 

203  of  the  slaves,  and  his  ^costs.     No  pro- 
ceeding's  seem   to    have   been    taken 

upon  this  judgment  until  March  1S43,  when 
the  plaintiff  sued  out  a  scire  facias  to  re- 
vive it,  returnable  to  the  April  rules.  On 
this  writ  the  sheriff  returned  that  the  de- 
fendant did  not  reside  in  his  county,  nor 
was  found  in  his  bailiwick ;  but  as  he  was 
informed  he  was  absent  from  the  Common- 
wealth, and  had  no  known  attorney  therein. 

At  the  April  rules  the  plaintiff  sued  out 
an  alias  writ  of  scire  facias  against  the 
defendant,  returnable  to  the  May  rules;  and 
upon  this  writ  the  sheriff  made  tbe  same 
rettim  as  on  the  first. 

At  the  May  rules,  the  alias  writ  having- 
been  returned,  the  clerk  entered  up  a  judg- 
ment by  default  against  the  defendant,  ac- 
cording to  the  writ :  and  at  the  next  term 
of  the  Court,  which  commenced  in  the  same 
month,  this  office  judgment  was  confirmed, 
and  there  was  a  judgment  as  of  tbe  last  day 
of  the  term,  against  the  defendant,  for  the 
two  slaves  or  their  alternative  value,  with 
the  damages  and  costs  of  the  original  ac- 
tion, and  also  the  costs  of  this  proceeding. 
To  this  judgment,  Williamson  obtained  a 
supersedeas  from  this  Court. 

The  case  was  elaborately  argued  here  by 
Patton  and  Cooke,  for  the  appellant,  and 
A.  Johnston  and  Cabell,  for  the  appellee. 
The  questions  discussed  were,  first,  whether 
the  act  of  29th  of  March  1831,  Supp.  Rev. 
Code  258,  in  relation  to  proceedings  upon  a 
scire  facias  to  revive  a  judgment  or  decree, 
repealed  the  act  of  1819,  1  Rev.  Code,  ch. 
128,  i  65,  p.  505,  on  the  same  subject;  and 
second,  whether,  when  the  scire  facias 
was  returned  to  the  rules,  the  defendant 
was  entitled  to  a  rule  to  plead. 

BALDWIN,  J.,  delivered  the  opinion  of 
the  Court. 

The  practice  of  the  B^nglish  courts,  in  re- 
lation to  writs  of  scire  facias  for  the 

204  renewal  of  j udgmen ts,  as  *well  as  other 
matters  of  practice,  came  to  us  on  the 

settlement  of  the  country,  and  has  prevailed 
here,  so  far  as  adapted  to  the  organization 
of  our  Courts,  and  compatible  with  oar 
own  legislation.  By  that  practice,  execu- 
tion was  awarded  on  the  return  of  two 
nihils,  and  it  was  recognized  by  our  act  of 
1792,  (1  Rev.  Code,  ch.  128,  {  65,  p.  505,) 
but  was  restricted  by  that  act  to  casea 
where  the  defendant  resided  in  the  county, 
or  where  he  was  absent  from  the  Common- 
wealth, and  had  no  known  attorney  therein. 
By  the  act  of  1831,  (Supp.  Rev.  Code,  p. 
258,)  upon  the  affidavit  therein  prescribed 
being  made  and  filed,  service  of  the  scire 
facias  was  authorized,  where  the  defendant 
was  out  of  the  Commonwealth,  upon  his 
agent  or  attorney  in  fact,  or  by  publication 
in  some  newspaper  as  therein  provided  for. 
But  this  last  mentioned  act  is  permissive 
only,  and  in  no  wise  abolishes  the  previ- 
ously existing  practice.    The  purpose  of  the 
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writ  of  scire  facias  is  to  give  notice  to  the 
defendant  of  an  application  for  award  of 
ezecntion,  which  cannot  be  had  without  an 
order  to  that  effect,  where  execution  had  not 
been  sued  out  upon  the  judgment  within  a 
jear  and  a  day :  and  the  order  is  made  in 
Court,  or  at  the  rules,  upon  due  return  of  the 
process,  unless  good  cause  can  be  shewn  to 
the  contrary ;  and  it  is  not  a  proceeding 
which  requires  a  declaration  or  a  rule  to 
plead.  The  default  of  the  defendant  in  not 
appearing'  to  shew  cause,  is  a  sufficient 
foundation  for  award  of  execution,  which 
if  made  at  the  rules,  and  not  set  aside  at 
the  next  succeeding'  term,  becomes  a  final 
judgment  of  the  last  day  of  the  term.  The 
provisions  of  the  6th  section  of  ch.  170  of 
the  New  Code,  arc  not  applicable  to  the 
present  case,  which  occurred  .before  the 
same  took  effect. 

It  seems,  therefore,  to  the  Court,  that 
there  is  no  error  in  the  judgment  of  the 
Circuit  court :  and  it  is  considered  that  the 
same  be  affirmed,  with  costs  to  the  defend- 
ant in  error. 
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^Somerville  v.  Wimbish. 

October  Term,  1860,  Richmond. 
(Absent  Cabsll,  P.,  Bbooks,  J.) 


I.  Jadlcial  Netloe-Prlvate  Act«— Relied  Upon  in  Lower 

Cewt— St«tiite.«-Tlie  Code,  ch.  61,  %  1,  p.  MO,  pro- 
Tides  that  an  appellate  Court  shall  take  judicial 
notice  of  private  or  local  acts,  that  appear  to  have 
been  relied  on  In  the  Court  below.  The  Judicial 
notice  to  be  taken  of  such  a  law,  is  the  same  that 
is  to  be  given  to  the  laws  of  a  general  or  public 
nature,  and  has  reference  to  the  hearing  of  the 
cause  in  the  appellate  forum,  whether  decided  in 
the  Oonrts  below,  before  or  after  the  commence- 
ment of  the  revised  statute. 

•Jadlcial  Notice— Private  Acts— Relied  Upon  la  Lower 

Cemt-Statnte —In  Groves  v.  County  Court,  42  W. 
Va.  5I&  28  S.  £.  Bep.  461,  it  is  said:  ''The  Acts  of  1872 
show  that  the  county  seat  of  no  other  county  was 
relocated  during  the  period  from  the  Ist  day  of  Jan- 
nary,  1872.  to  the  22d  day  of  August  1872,  the  day 
when  the  constitution  went  into  effect.  The  act  of 
1872.  and  all  acts  of  the  legislature  from  the  1st  day 
of  January,  1872.  to  the  4th  day  of  February,  1805, 
were  relied  on  in  the  court  below  as  showing  that 
ao  county  seat  save  that  of  Qrant  county  was  relo- 
cated by  special  act  of  the  legislature,  and  there- 
fore this  court  must  take  Judicial  notice  thereof. 
See  section  1  of  chapter  180  of  the  Code.  This  act 
took  effect  for  the  first  time  on  the  1st  day  of  July, 
isea  See  Code  1849,  tit.  61,  p.  060,  S  1-  See  effect 
thereof  as  shown  in  SotnervilU  v.  WimMth,  7  Oratt.  205, 
tas;  Hart  V.  Railroad  Co..  0  W.  Va.  886,  850:  State  v. 
Ballroad  Co.,  15  W.  Va.  902;  Beasley  v.  Town  of  Beck- 
ley.  SB  W.  Va.  81:  Boss  v.  Austill,  2  Cal.  188.  There- 
fore we  JudlciaUy  know  that  when  the  act  of  14th 
day  of  February,  1806,  now  in  question,  was  passed. 
Grant  county  stood  alone  as  the  one  county  having 
this  peculiarity  In  its  history,  and  no  other  county 
could  have  it  when  the  act  of  1805  was  enacted.  '*  See, 
In  accord,  citing  the  principal  case,  Hart  v.  B.  &  O. 
R.R.C0..  6W.  Va.86a 

The  principal  case  is  cited  in  James  River  &  K.  Co. 
V.  Littlejohn.  ISGratt.  76,  where  it  is  held  that  the 
bill  having  alleged  that  the  order  was  drawn  by  one 


a.  Perry    Prsnctaiset-Rlgtats  of  Owner  — Statate— A 

ferry  franchise  in  Virginia  is  the  cMature  of  the 
statute  law:  and  the  rights  of  the  owner  of  the 
franchise  are  to  be  measured  by  the  statute. 

3.  Same-Right  of  Legislature  to  EsUbllsh  Another 
from  Opposite  Side.— Though  a  ferry  has  been 
established  for  any  length  of  time  across  a  river, 
it  is  competent  for  the  Legislature  to  establish 
another  ferry  from  the  opposite  side  of  the  river, 
to  pass  along  the  same  line  used  by  the  first:  and 
this  is  no  invasion  of  the  franchise  of  the  owner 
of  the  first  ferry. 

4.  Same- Rights  of  Owner— Case  at  Bar.— The  estab- 
lishment of  such  a  ferry  confers  upon  the  owner 
no  title  to  any  portion  of  the  soil  on  the  other  side 
of  the  stream,  and  no  easement  there,  beyond  the 
incidental  delegation  of  such  as  has  been  thereto* 
fore,  or  may  thereafter  be.  acquired  by  the  public 
as  a  highway. 

5.  Same-Right  to  Use  Public  Road  on  Opposite  Side. 

—Qucera :  If  in  such  a  case,  the  ferry  franchise  will 
carry  with  it  the  privilege  of  using  any  public 
roads  on  the  opposite  land,  for  the  pun>o8e  of 
landing  or  taking  in  passengers. 

6.  Perry  Csses  Summoning  Justices  to  Consider  Ver- 
dict—Notice.— The  order  of  the  County  court  direct- 
ing the  Justices  to  be  summoned  to  consider  of  the 
verdict  of  the  jury,  in  ferry  cases,  may  be  executed 
by  leaving  a  notice  in  the  mode  directed  in  the 
general  law  in  relation  to  notices. 

7.  Same-Jurors-Competency.— A  person  who  signed 
a  memorial  to  the  Legislature  for  the  establish- 
ment of  a  ferry  is  not  thereby  rendered  Incompe- 
tent to  act  on  the  Jury. 

In  1762,  a  public  ferry  across  the  Roanoke 
river,  was  established  from  the  lands  of 
William    Harwood  in  the  then   county    of 

Lunenburg,  to  the  lands  of  William 
206      *Roy8ter  in   the  same    county.     This 

ferry  was  subsequently  the  property 
of  David  Ross ;  and  at  present  belongs  to 
James  Somerville.  It  has  been  kept  up  for 
many  years,  except  perhaps  for  a  short 
period,  between  1794  and  1804,  whilst  it  was 
in  the  hands  of  Ross.  It  is  located  on  the 
north  side  of  the  river  on  the  lands  of 
Somerville,  through  whose  lands  a  road 
runs  to  the  ferry  landing ;  and  it  passes  to 
the  land  formerly  belonging  to  Royster,  at 
the  town  of  Clarksville,  in  the  county  of 
Mecklenburg. 

of   the   defendants,   section   88,  ch.  171,  Code  iseo, 

applies,  and  no  proof  of  the  signature  is  necessary. 

tPerry   Pranchlse— Power  of  Legislature  over.— in 

Mason  v.  Harper's  Ferry  Bridge  Co.,  17  W.  Va.  413.  it 
is  said:  "The  legislature  in  this  sUte  in  the  case 
of  ferries  has  never  in  any  instance,  as  far  as  I  am 
advised,  attempted  to  surrender  its  power  over  the 
subject  See  Tuckahoe  Canal  Co.  v.  Tuckahoe  R. 
B.  Co.,  11  Leigh  42;  SomervilU  v,  Wimbith,  7  Oratt.  206; 
Turnpike  v.  State,  3  Wall.  810."  See  also,  citing  the 
principal  case.  Wheeling  Bridge  Co.  v.  Wheeling, 
etc.,  Bridge  Co.,  84  W.  Va.  164,  11  S.  E.  Rep.  101«; 
Christie  v.  Maiden.  23  W.  Va.  872;  Roper  v.  Mc- 
Whorter,  77  Va.  219,  where  the  principal  case  is  cited 
as  authority  for  the  proposition  that  in  the  con- 
struction of  grants  by  the  legislature  to  a  corpo- 
ration an  ambiguity  or  doubt  arising  out  of  the 
terms  used  by  the  legislature  must  be  resolved  in 
the  favor  of  the  public. 
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There  seems  also  to  have  been  a  ferry  as 
*early  as  1770,  from  the  lands  of  William 
Rojster,  on  the  south  side  of  the  Roanoke 
river,  to  the  landing'  which  is  now  Somer- 
ville's  on  the  north  side  of  the  river.  This 
ferry  seems  to  have  been  kept  up,  except 
for  a  time  when  Clarke  Royster  lost  his  fer- 
ryman, until  about  1825,  when  it  was  rented 
by  Somerville,  and  permitted  to  go  down. 
He  continued  to  rent  Royster's  landing  until 
1847,  when  Clarke  Royster  died. 

In  December  1847,  William  Townes,  the 
executor  of  Clarke  Royster,  sold,  and  in 
July  1848  conveyed,  to  John  and  I<ewis  W. 
Wimbish,  the  lot  of  land  described  in  the 
deed  as  *^  lying  on  the  south  bank  of  Roa- 
noke river,  adjoining  the  town  of  Clarks- 
ville,"  *'and  containing  between  one  and 
two  acres,  on  which  is  located  the  ferry 
landing  known  as  Somerville's  ferry." 
And  in  March  1848,  the  General  Assembly 
of  Virginia,  upon  the  petition  of  the  Wim- 
bishs  and  of  a  large  number  of  the  citizens 
of  Mecklenburg,  passed  an  act  entitled,  **an 
act  to  revive  the  ferry  at  Clarksville,  in  the 
county  of  Mecklenburg,  formerly  known  as 
Royster* s  ferry  across  Roanoke  river." 
This  act  authorized  the  Wimbishs,  upon 
giving  twenty  days  notice  at  the  door  of  the 
courthouse,  and  also  giving  reasonable 
notice  in  writing,  to  the  owners  of  all  lands 
which  would  be  affected  by  the  establishment 
of  said  ferry,,  to  apply  to  the  County  court 
of  Mecklenburg,  which  was  directed 
207  *to  have  a  jury  empaneled  to  enquire 
and  report  whether  public  convenience 
would  result  from  the  establishment  of  the 
ferry ;  and  upon  their  report,  as  well  as  any 
other  evidence  which  m^ght  be  offered,  the 
Court  was  authorized  to  establish  it.  And 
the  act  further  provided,  that  all  the  acting 
magistrates  of  the  county  should  be  sum- 
moned to  consider  of  the  verdict  of  the  jury 
and  the  application ;  and  if  a  majority  of  the 
justices,  being  duly  summoned,  should  fail 
to  attend,  the  Court  then  present,  or  any 
subsequent  Court,  should  have  power  to  act 
on  the  application.  This  act  was  not 
copied  into  the  record ;  nor  does  it  appear  to 
have  been  made  a  part  thereof,  unless  by 
reference  to  it  in  the  first  order  of  the 
Court. 

At  the  June  term  1848,  of  the  County  court 
of  Mecklenburg,  an  order  was  made,  which 
said,  on  motion  of  John  and  I<ewis  W. 
Wimbish,  who  desire  to  establish  a  ferry  in 
this  county  across  Roanoke  river,  from  their 
lands  on  the  south  side  of  said  river,  in  the 
town  of  Clarksville,  to  the  lands  of  James 
Somerville,  on  the  north  side  of  the  said 
river.  And  it  appearing  to  the  satisfaction 
of  the  Court,  that  the  said  John  and  Lewis 
W.  Wimbish  have  complied  with  the  provi- 
sions of  the  act  of  the  General  Assembly 
entitled,  **an  act  to  revive  the  ferry  at 
Clarksville,  in  the  county  of  Mecklenburg, 
formerly  known  as  Royster' s  ferry,  across 
Roanoke  river,"  passed  March  23,  1848, 
and  given  notice  to  James  Somerville,  and 
post^  notice,  Ac,  The  order  then  pro- 
ceeded to  direct  the  sheriff  to  empanel  a 
jury  for  the  purposes  directed  in  the  act, 


and  also,  to  direct  the  sheriff  to  summon  all 
of  the  acting  justices  to  attend  at  the  next 
term  of  the  Court,  to  consider  of  the  verdict 
of  the  jury,  and  of  the  application  to  es- 
tablish the  said  ferry.  The  notice  to  Som- 
erville, described  the  route  of  the  terry,  as 
going  from  their  landing  on  the  Roanoke 
river,  at  Clarksburg,  formerly  known  as 
Royster's  landing,  to  the  opposite  side  of 
the  river,  at  Somerville 's  landing  or 
ferry. 

208  *The  sheriff  proceeded  to  empanel 
the  jury,  and  they  rendered  their  ver- 
dict, that  in  their  opinion  public  conven- 
ience would  result  from  the  establishment 
of  the  ferry ;  and  this  verdict  was  returned 
by  the  sheriff  to  the  July  term  of  the  Court. 
All  the  justices  of  the  county  not  having 
been  summoned  to  this  term  of  the  Court, 
another  order  was  made  directing  them  to 
be  summoned  to  the  next  term. 

On  the  return  of  the  summons  of  the  jus- 
tices, James  Somerville  made  himself  a 
party  defendant  to  the  motion,  and  opposed 
the  application  for  the  ferry ;  and  the  case 
having  been  continued  until  the  October 
term  of  the  Court,  came  on  then  to  be  tried, 
when  Somerville  moved  to  quash  the  ver- 
dict of  the  jury  in  the  case,  on  the  ground 
that  the  Wimbishs  in  their  application  to 
the  Court,  did  not  set  out  that  a  public  road 
had  been  established  through  their  lands,  or 
any  other  lands  to  the  place  where  the  said 
ferry  was  sought  to  be  established.  But 
the  Court  overruled  the  motion,  and  Somer- 
ville excepted. 

Somerville  further  moved  to  quash  the 
proceedings  in  the  cause,  on  the  ground  that 
all  the  acting  justices  of  the  county  had  not 
been  summoned  to  consider  of  the  verdict. 
The  ground  of  this  objection  was  that  as 
to  two  of  the  justices,  the  return  of  the 
sheriff  was  that  copies  of  the  summons  had 
been  left  for  them ;  and  the  proof  by  the 
sheriff  was  that  copies  were  left  at  their 
respective  places  of  abode  more  than  ten 
days  before  the  Court  to  which  the  sum- 
mons was  returnable,  they  being  from  home, 
and  the  sheriff  not  being  able  to  find  them. 
The  Court  overruled  this  motion,  and  Som- 
erville again  excepted. 

Somerville  further  moved  the  Court  to 
quash  the  verdict,  on  the  ground  that  two 
of  the  jurors  had  signed  the  •petition  which 
had  been  presented  to  the  General  Assem- 
bly for  the  establishment  of  the  ferry  then 
applied  for  by  the  Wimbishs.     But  the 

209  Court  refused  *to  quash  the   verdict* 
and  Somerville  again  excepted. 

Upon  hearing  the  evidence  the  Court 
established  the  ferry ;  and  upon  this  judg- 
ment Somerville  appealed  to  the  Circuit 
court  of  Mecklenburg. 

At  the  October  term  of  the  Circuit  court 
the  cause  came  on  to  be  heard,  when  a  large 
mass  of  testimony  was  taken  as  to  the 
mode  in  which  Somerville' s  ferry  had  been 
kept;  and  upon  the  question  whether  the 
public  convenience  would  be  promoted  by 
the  establishment  of  the  ferry  asked  for  by 
John  and  Lewis  W.  Wimbish.  On  this  point 
the  Court  below  and   this  court  concurred 
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in  the  opinion  tliat  the  establishment 
of  the  ferry  would  promote  the  convenience 
of  the  public :  And  at  the  May  term  1850, 
the  Circuit  court  affirmed  the  judgment  of 
the  Coonty  court.  Whereupon  Somerville 
applied  to  this  court  for  a  supersedeas, 
which  was  awarded. 

Stanard  and  Macfarland,    for  the  appel- 
lant. 

1  Hen.  St.  156,  shews  that  the  ferry  from 
the  lands  of  Rosa  to  that  of  Royster  was 
then  established.  There  has  been  some 
effort  to  prove  that  there  was  a  ferry  from 
the  land  of  Royster  to  that  of  Ross ;  but  the 
proof  of  the  existence  of  such  a  ferry  is  very 
meagre;  and  it  is  certain  that  if  Royster 
ever  did  use  such  a  ferry  he  had  no  author- 
ity for  it :  No  statute  or  any  other  act  by 
any  power  authorized  to  g^nt  it  can  be 
prodnced;  and  if  it  was  used  it  must  be 
presumed  to  have  been  used  in  subordina- 
tion to  the  rights  of  the  owners  of  Ross's 
ferry.  But  further,  it  appears  that  the  ferry 
ceased  to  be  used  in  the  lifetime  of  William 
Royster,  and  by  the  act  2  Rev.  Code,  ch. 
237,  {  23,  p.  260,  even  a  legally  established 
ferry  under  the  circumstances  proved  in  this 
case,  would  have  been  discontinued.  That 
act  fixes  two  years  as  a  discontinu- 
210  ance ;  *and  this  is  a  provision  much 
older  than  the  act  of  1819. 

Here  then  is  a  case  in  which  the  appellant 
is  the  owner  of  the  only  legally  established 
feiry  at  the  place,  and  in  which  there  has 
been  no  other  ferry  there  for  many  years : 
and  the  question  is,  what  are  the  rights  of 
a  ferry  owner  by  the  common  law;  and 
what  were  his  rights  under  our  statutes 
when  this  new  ferry  was  established?  In 
considering  this  question,  we  shall  treat  the 
act  of  1848  as  a  public  act,  or  as  a  private 
act  which  has  been  given  in  evidence  on 
the  bearing  of  the  cause. 

What  then,  under  these  circumstances, 
were  the  rights  of  Somerville?  He  was  en- 
titled to  a  ferry  franchise.  And  this  fran- 
chise was  not  limited  to  the  mere  right  of 
transporting  passengers  and  freight  across 
the  river ;  but  it  was  exclusive  within  such 
reasonable  limits  as  would  protect  him  from 
minous  competition.  Charles  river  bridge 
▼.  Warren  bridge,  11  Peters'  R.  420,  620; 
Huzzy  V.  Field,  2  Cromp.  Mees.  &  Ros.  432. 
In  the  first  of  these  cases  these  principles 
of  the  common  law  in  relation  to  ferries  are 
recognized  in  their  full  extent  bv  Judges 
Story,  Thompson  and  M'Lean.  'Hie  major- 
ity of  the  Court  did  not  controvert  the  doc- 
trines of  the  dissenting  Judges  as  to  the 
conmion  law;  but  held  that  the  Charles 
river,  bridge  had  not  acquired  any  ferry 
rights;  and  if  the  Charles  river  bridge  had 
acquired  the  rights,  the  act  establishing  the 
second  ferry,  though  it  took  away  vested 
rights,  did  not  impair  the  obligation  of 
contracts;  and  therefore  the  Supreme  court 
of  the  United  States  had  no  jurisdiction  to 
decide  upon  it. 

In  Virginia,  then,  a  party  owning  a  ferry 
has  the  common  law  rights  appertaining 
thereto,  except  so  far  as  they  are  modified 


by  our  statutes.    The  two  acts  2  Rev.  Code, 

p.  241  and  261,  are  the  only  general  statutes 

on   the  subject :  And  the  act  of  1840, 

211  Sess.  Acts  *1839-40,   is  the  only  other 
act   which   it   is  necessary  to  notice. 

This  act  prohibits  a  ferrv  within  a  mile  of 
an  established  ferry.  These  statutes  cer- 
tainly do  not  impair  the  common  law  rights 
of  the  ferry  owner ;  but  confirm  and  protect 
them  against  the  establishment  by  the 
County  court  of  another  ferry  within  the 
prescribed  distance,  even  with  compensation 
to  the  owner  of  the  existing  ferry. 

It  may  be  said  that  our  legislation  recog- 
nizes the  right  to  establish  terries  opposite 
to  existing  ferries.  It  is  true  that  there 
was  such  a  provision  in  the  act  of  1792 ;  but 
there  was  no  such  provision  in  the  act  of 
1819;  and  the  act  of  1840  so  far  from  giving 
to  the  County  court  the  authority  to  estab- 
lish such  a  ferry,  expressly  prohibits  it. 

There  is  nothing  then  in  our  legislation 
to  impair  the  common  law  rights  of  the 
ferry  owner.  And  if  we  are  correct  in  this 
conclusion,  it  follows  as  a  consequence,  that 
if  it  was  the  intent  of  the  act  of  1848  to 
withdraw  from  the  owner  of  this  ferry  the 
rights  he  had  so  long  held  under  the  com- 
mon and  statute  law ;  and  to  authorize  these 
appellees  to  appropriate  his  property  with- 
out compensation,  then  it  was  unconstitu- 
tional. This,  however,  was  not  the  intent 
of  the  act  of  1848,  as  is  obvious  from  the 
language  and  provisions  of  the  statute. 
The  language  is  permissive,  not  imperative, 
and  all  parties  interested  are  to  have  notice 
of  the  application,  obviously  to  enable  the 
owners  of  the  land  in  question  to  shew  to 
what  extent  the  value  of  their  lands  will 
be  affected  by  the  establishment  of  the 
ferry,  and  to  obtain  compensation  for  the 
injury.  No  compensation  however  has  been 
given  to  Somerville;  and  the  case  must 
therefore  turn  upon  the  question  whether 
the  rights  conferred  upon  the  appellees  by 
the  judgment  of  the  Court  below,  does  so 
injure  Somerville  as  to  entitle  him  to  com- 
pensation therefor. 

212  *The  judgment  of  the  Court  below 
gives  in  the  most  general  and  compre- 
hensive terms  a  ferry  from  the  landing  of 
the  Wimbishs  to  the  lands  of  Somerville ; 
and  under  this  order  the  Wimbishs  are  en- 
titled to  land  anywhere  on  the  lands  of 
Somerville.  If  it  be  said  that  this  was  not 
intended  by  the  Court,  we  can  on  ly  say  that 
their  rights  are  only  to  be  ascertained  by 
the  judgment  itself.  It  may  be  that  they 
asked  for  the  ferry  to  a  certain  point  and 
that  the  Court  has  given  them  more  than 
they  asked  for;  but  they  have  not  had  the 
judgment  corrected,  and  must  therefore  be 
considered  to  have  accepted  all  that  is  given 
by  it.  The  judgment  then  must  be  regarded 
as  establishing  a  ferry  to  any  or  every 
point  on  the  lands  of  Somerville ;  and  the 
question  is  whether  such  a  judgment  can 
be  sustained. 

A  ferry  right  includes  the  right  to  pass 
from  the  boat  to  the  land.  If  this  right  to 
land  from  the  boat  is  not  included  in  the 
ferry  right,  a  ferry  must  be  rather  a  means 
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of  diversion  or  exercise  than  of  expediting 
the  public  travel.  If  the  ferry  right  is 
merely  aquatic  and  stops  with  the  water,  it 
may  be  used  to  disappoint  the  hopes  and 
expectations  of  the  traveller.  Looking  to 
the  origin  of  the  term  we  will  find  that  a 
ferry  takes  its  definition  from  the  land, 
not  from  the  water:  and  so,  that  is  not  a 
ferry  at  all  which  does  not  subserve  the 
purposes  of  travel.  Our  idea  of  a  ferry  is 
the  legislative  idea ;  and  that  is,  that  a  ferry 
includes  the  right  to  land.  The  statute 
imposes  a  penalty  on  the  ferry  keeper  for 
not  setting  over  any  person  applying.  3 
St.  at  large,  N.  8.,  ch..25,  i  7.  Then  most 
incontestibly  the  ferry  included  the  right 
to  set  over,  to  carry  across  the  stream  from 
land  to  land.  And  this  is  the  idea  of  a  ferry 
in  Patrick  v.  Ruffners,  2  Rob.  R.  209; 
Charles  river  bridge  v.  Warren  bridge,  1 
Pick.  R.  344. 

The  privilege  of  landing  is  so  necessary 
to  the  idea  of  a  ferry,  that  it  was  at  one 
time  thought  that*  the  owner  of  a  ferry 
must  own  the  land  on  both  sides  of 
213  *the  river.  It  is  true  this  was  an 
error ;  but  it  does  include  the  idea  of 
some  ownership  in  the  soil  or  license  to 
use  it  from  the  owner.  This  is  the  doctrine 
of  Patrick  V.  Ruffners,  2  Rob.  R.  209. 

We  beg  leave  to  call  the  attention  of  the 
Court  to  the  fact  that  whatever  is  necessary 
to  the  convenient  use  of  the  ferry  passes  by 
the  grant  of  the  ferry.  In  Crenshaw  v. 
The  Slate  river  Co.,  6  Rand.  245,  Judge 
Green  says:  The  conferring  a  right  to 
build  a  mill  gives  the  right  to  build  a  dam 
if  necessary.  The  right  to  fish  carries 
the  right  to  enter  on  the  land.  The  right 
to  carry  water  across  land  carries  with  it 
the  right  to  enter  upon  and  dig  the  neces- 
sary canal. 

If  we  are  right  in  our  views  as  to  the  extent 
of  a  ferry  franchise,  then  by  the  judgment 
of  the  Court  in  this  case,  the  Wimbishs  have 
acquired  a  right  of  dominion  over  the  land 
of  Somerville  which  authorizes  them  to 
repel  him  if  he  attempts  to  keep  them  off 
his  property :  And  if  this  be  so,  then  clearly 
the  judgment  is  erroneous.  If  the  judgment 
of  the  Court  gives  the  appellees  the  right 
to  go  upon  the  lands  of  Somerville,  however 
small  the  injury  may  be  in  fact,  he  is  enti- 
tled to  the  protection  of  the  Court.  Nor 
was  it  necessary  to  shew  to  the  Court  below 
the  amount  of  injury  he  would  sustain.  We 
take  it,  the  presumption  is  that  an  entry  on 
the  land  of  another  is  an  injury,  and  he  is 
not  bound  to  prove  the  injury  or  its  extent ; 
but  the  party  claiming  to  go  upon  it  must 
shew  there  is  no  injury.  The  right  to  go 
upon  the  land  of  another  implies  injury ;  and 
it  implies  a  franchise  in  the  lands.  The 
statute  too  makes  the  same  implication.  It 
gives  to  any  person,  though  not  a  party  to 
the  proceeding,  the  right  to  appeal  from  a 
judgment  establishing  a  ferry;  and  it  is 
only  necessary  to  suggest  injury. 

It  may  be  said  that  the  judgment  will  not 
prevent  an  action  for  damages  by  Somer- 
ville if  he  sustains  injury  by  the  estab- 
lishment   of    the    ferry.     This    argument 
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*was  advanced  in  Crenshaw  v.  The 
Slate  river  Co.,  6  Rand.  245,  but  it  was 
scouted  by  the  Court;  and  it  was  held  that 
compensation  must  be  made  eo  instanti 
that  property  is  taken  for  public  use.  And 
this  was  affirmed  in  Perry  v.  Wilson,  7 
Mass.  R.  395;  Stevens  v.  Middlesex  canal, 
12  Id.  468;  Vanhorne*s  lessee  v.  Dorrance,  2 
Dall.  R.  304 ;  Gardner  v.  Trustees  of  New- 
burgh,  2  John.  Ch.  R.  166. 

It  may  be  said  that  as  there  was  formerly 
a  ferry  at  the  same  place,  it  is  to  be  pre- 
sumed that  the  right  to  land  on  Somerville' a 
land  had  been  acquired  at  that  time ;  and 
that  this  ferry  has  been  revived,  and  is  en- 
titled to  the  same  right. 

Our  controversy  is  not  with  Royster,  but 
with  the  Wimbishs.  They  are  not  the  suc- 
cessors of  Royster,  nor  has  his  ferry  been 
transferred  to  them.  And  they  did  not  go 
into  the  County  court  to  establish  Royster's 
ferry.  All  the  Wimbishs  did  was  to  buy  a 
slip  of  ground  from  which  Royster's  ferry 
started.  The  only  circumstance  which  in- 
dicates the  title  of  Wimbish  to  Royster's 
ferry  is  the  title  of  the  act  of  1848,  which 
is  an  act  to  revive  Royster's  ferry.  But  the 
Legislature  had  no  right  to  revive  Royster's 
ferry  for  the  benefit  of  Wimbish.  And  the 
fact  that  the  Roysters  may  apply  to  have 
their  ferry  revived  for  themselves  is  an- 
other objection  to  the  proceeding  in  favour 
of  Wimbish.  If,  then,  the  Wimbishs  had 
not  the  rights  of  the  Roysters,  it  cannot  aid 
the  argument  in  their  favour  that  the  Roy- 
sters have  their  rights. 

But  let  us  suppose  that  the  Legislature 
had  the  right  to  revive  Royster's  ferry,  and 
transfer  it  to  John  and  Lewis  W.  Wimbish. 
This  is  not  what  has  been  done  by  the 
County  court.  The  Royster  ferry  went  to 
the  road  on  the  north  side  of  the  river. 
The  ferry  of  the  Wimbishs  is  to  go  to  the 
lands  of  Somerville.  Though  Royster  was 
restricted  to  a  landing  at  the  road,  no  one 
can  doubt  that  the  Wimbishs  may 
215  land  anywhere  on  *the  lands  of  Som- 
erville if  this  judgment  is  affirmed. 
Then  it  cannot  be  said  that  this  is  a  revival 
of  Royster's  ferry  which  was  restricted  to  a 
landing  at  a  particular  spot,  when  this  ferry 
is  not  thus  limited. 

We  will  now  proceed  to  enquire  whether 
the  Wimbishs  can  sustain  their  claim  if  it 
is  confined  to  the  road  on  the  lands  of 
Somerville.  It  would  seem  to  be  useless  to 
consider  this  question  unless  it  appears  that 
this  road  has  been  legally  established.  Of 
that  fact  there  is  no  evidence  in  this  record. 
For  aught  that  appears,  the  public  may 
have  been  permitted  to  use  the  road  for  the 
benefit  of  the  ferry;  and  it  may  have'  been 
opened  cotemporaneously  with  the  establish- 
ment of  the  ferry  by  the  owner  of  the  ferry. 
All  we  know  on  the  subject  is,  that  there  has 
been  a  road  in  existence  for  a  number  of 
years ;  but  whether  it  was  opened  by  the 
owner  of  the  ferry,  or  was  legally  estab- 
lished, does  not  appear.  Can  this  Court  say 
then  how  it  was  established?  The  burden 
of  proof  is  upon  the  Wimbishs.  They  claim 
to  enter  upon  Somerville' s  land,  and  they 


86 


7  GRATT. 


SOMKRVILI^H  V,  WiMBISH. 


216,217,218 


most  shew  their  rig-ht  to  do  so.  Somerville 
maj  stand  upon  the  defensive.  It  is  cer- 
tainly possible  that  the  predecessors  of 
Somerville  opened  the  road  to  increase  the 
profits  of  the  ferry.  The  Wimbishs  claim 
that  it  shall  now  be  used  to  destroy,  the 
ferry.  Must  they  not,  then,  shew  the 
gronnds  of  their  claim?  If  they  claim  by 
prescription,  it  is  incumbent  upon  them  to 
shew  that  the  prescription  orig'inated  not 
in  the  consent,  but  against  the  consent  of 
Somerville' s  predecessors;  and  the  Court 
below  should  have  required  the  Wimbishs  to 
shew  that  the  road  originated  in  a  manner 
which  entitles  them  to  use  it. 

But  if  this  is  a  public  road,  the  Wimbishs 
are  not  entitled  to  use  it  for  their  landing. 
For  this,  we  have  the  authority  of  one  of 
the  Judges  of  this  Court;  Allen,  J.,  in  Pat- 
rick V.  Ruffners,  2  Rob.  R.  209.  The  act 
for  establishing  landings  has  no  rela- 

216  tion  to  this  question,    ^hat  relates  to 
landings    on   navigable    streams,    to 

carry  produce  there  to  be  carried  down  the 
river. 

The  road,  though  wide  enough  for  a  road, 
nay  not  be  wide  enough  for  a  ferry  land- 
ing. Then  are  they  to  be  restricted  to  the 
gronnd  taken  up  by  the  road?  When  they 
get  there,  they  may  find  the  boat  of  SoAier- 
ville  filling  up  the  road.  Can  they  not  then 
|po  above  or  below  the  road?  They  are  sub- 
jected to  a  penalty  if  they  do  not  set  over 
whatever  is  offered  to  them  in  reasonable 
time.  Can  they  not  do  what  they  are  pun- 
ishable for  not  doing?  If  they  are  sued  for 
not  setting  over  as  required,  could  they 
defend  themselves  by  alleging  a  deficiency 
of  landing  privileges  under  this  order?  We 
have  already  shewn  that,  by  the  grant,  all 
that  is  necessary  to  the  convenient  use  of 
the  grant  passes;  and,  therefore,  if  more 
ground  than  is  covered  by  the  road  is  nec- 
essary, it  passes  by  the  grant  of  the  ferry. 

In  establishing  a  road  a  jury  is  required 
to  ascertain  the  damages.  There  may  be 
damages  when  the  road  may  be  used  as  a 
landing,  which  would  not  exist  if  it  is  only 
to  be  used  as  a  road.  It  may  be  said  this 
is  a  small  injury.  But  it  involves  the  right 
to  use  the  soil ;  and  however  small  the  in- 
jniy,  the  party  subjected  to  it  is  entitled  to 
compensation.  It  was,  therefore,  the  duty 
of  the  County  court  to  have  directed  an  en- 
quiry whether  the  use  of  the  public  road  as 
a  landing  would  not  enhance  the  damages 
of  the  owners  of  the  land.  It  is  true  that  the 
Legislature  has  established  many  ferries  by 
its  own  action ;  but  we  must  presume  that 
the  proper  enquiries  were  made  through  its 
committees.  Or  it  may  be,  that  the  Legis- 
lature acted  on  the  idea,  at  one  time  exist- 
ing, that  the  banks  of  rivers  were  in  the 
pnblic.  But  that  idea  has  been  long  since 
exploded;  and  now  it  is  clear  that  there  is 
not  a  foot  of  ground  on  rivers  or  bays  which 
may  be  taken  for  public  uses  without  com- 
pensation; and,  therefore  an  enquiry  of 
damages  was  necessary. 

217  ♦A  pnblic  road  is  for  the  use  of  the 
pnblic  generally ;  one  and  all  have  the 

same  rights  and  interest  in   it.    But  when 


you  confer  on  a  ferry  owner  a  right  to  use 
it,  you  give  him  a  right  and  interest  which 
is  exclusive  and  peculiar.  And  thus  a  per- 
son who  has  contributed  no  more  than  others 
for  the  establishment  of  the  road  is  to  have 
a  peculiar  right  in  it.  Are  you  to  take  the 
land  of  one  subjected  to  a  public  road,  and 
confer  it  on  another,  and  thus  give  him  a 
peculiar  property  in  it? 

But  not  only  is  Somerville* s  rights  of 
property  invaded  by  this  order,  but  his 
franchise  is  invaded;  and  if  the  judgment 
is  sustained,  it  will  be  ruined.  It  is  unnec- 
essary to  enquire  into  the  extent  of  the 
franchise  on  either  side;  whether  it  extends 
to  half  a  mile,  or  more  or  less,  though,  at 
common  law,  it  clearly  extended  on  each 
side.  If  limited  in  extent,  it  is  neverthe- 
less property,  entitled  to  be  held  as  sacred 
and  inviolate  as  any  other  property.  A 
franchise  is  property,  and  the  title  to  it  is 
as  sacred  as  that  to  any  other  property. 
Has  the  public  a  right  to  divide  the  prop- 
erty of  Somerville,  and  say  that  another 
shall  share  with  him  the  right  to  carry  at 
this  place?  The  case  of  The  Charles  river 
bridge  v.  The  Warren  bridge,  1  Pick.  R. 
344,  and  the  same  case  in  11  Peters'  R.  420, 
shews  clearly  that  the  public  has  no  such 
right. 

We  say,  then,  that  the  establishment  of 
the  ferry  of  the  Wimbishs  was  a  plain  vio- 
lation of  Somerville's  rights,  and,  of  neces- 
sity, injurious  to  him.  These  rights  have 
been  acquired  under  the  law,  and  are  vested 
in  him  by  statute.  It  may  be  said  these 
statutes  may  be  repealed,  and  that  is  true ; 
but  the  repeal  of  a  statute  does  not  anni- 
hilate the  rights  which  have  been  acquired 
under  it.  Crenshaw  v.  Slate  river  Co.,  6 
Rand.  209;  Tuckahoe  Canal  Co.  v.  Tucka- 
hoe  Railroad  Co.,  11  I<eigh  42. 

The  act  of  1848  recites  that  the  Wimbishs 
own  the  land  on  the  south  side  of  the 
218  river.  This  is  no  proof  *of  that  fact. 
There  is  in  the  record  the  deed  of 
Townes,  the  ex'or  of  Royster;  and  the  tes- 
timony shews  that  Royster  owned  land 
there ;  but  is  his  title  vested  in  the  Wim- 
bishs? This  depends  upon  another  ques- 
tion, and  that  is,  whether  Royster  made  a 
will  which  authorized  Townes  to  sell?  This 
the  Wimbishs  must  shew,  and  they  have 
failed  to  do  it.  And,  on  this  ground,  there 
is  error  in  the  judgment.  Henry  v.  Under- 
wood, 1  Dana's  R.  247. 

There  are  other  formal  errors  for  which 
the  proceedings  should  have  been  quashed. 
1st.  The  petition  does  not  set  out  that  the 
Wimbishs  owned  land,  and  that  there  was 
a  road  through  it.  2d.  All  the  justices 
were  not  legally  summoned.  3d.  The  in- 
quest is  defective,  because  it  does  not  state 
what  route  the  Wimbishs  proposed  to  use, 
or  the  jury  estimated. 

Robinson  and  Patton,  for  the  appellees. 

The  statute  by  which  the  ferry  now  owned 
by  Somerville  was  originally  established, 
provided  in  terms  that,  "where  a  ferry  is 
by  this  act  appointed  on  one  side  of  a  river, 
and   none    on    the    other   side    answerable 


87 


7  GRATT. 


Virginia  Rbports*  Annotated. 


210,  220,  221 


thereto,  it  shall  be  lawful  for  the  respective 
County  courts  to  appoint  an  opposite  ferry. " 
7  Hen.  St.  p.  558.  Accordingly  we  find  that 
certainly  as  early  as  1770,  Royster's  ferry 
was  in  existence ;  and  with  the  exception 
of  a  short  interval  when  his  ferryman  was 
killed,  the  ferry  continued  to  be  in  existence 
until  1826,  when  it  was  rented  by  Somer- 
ville,  who  continued  to  rent  it  until  Clarke 
Royster's  death  in  1847,  and  permitted  it  to 
go  down  in  his  hands.  It  was  therefore  no 
further  nor  otherwise  discontinued,  than 
was  Ross's  ferry,  which  was  not  used  at 
one  period  for  several  years ;  and  if  the  act 
2  Rev.  Code,  ch.  237,  {  23,  p.  260,  discon- 
tinued the  ferry  of  Royster,  it  equally  dis- 
continued the  ferry  of  Ross.  But  the  mere 
fact  of  not  using  a  privilege,  or  of  violat- 
ing  a    charter,    does  not  produce   a 

219  forfeiture.     *The   forfeiture  must   be 
enforced  by  the  public  by  some  legal 

proceeding.  The  law  is  too  well  settled  on 
this  point  to  be  argued.  We  insist  then 
that  the  Wimbishs  had  a  right  to  set  up  a 
ferry  from  the  Royster  ferry  landing  with- 
out any  authority  from  the  Legislature  or 
the  Court. 

We  shall  not  stop  to  make  an  argument  to 
prove  that  the  act  of  1848  is  a  public  act, 
of  which  the  Court  is  bound  to  take  notice. 
Such  we  must  consider  it,  whether  we  look 
to  the  objects  or  subject  or  provisions  of 
the  law ;  and  so  we  will  treat  it.  The  act 
was  intended  to  release  to  the  appellees  the 
Commonwealth's  right  to  enforce  the  for- 
feiture. There  was  also  another  object. 
The  act  of  1840  had  forbid  the  County  court 
to  establish  a  ferry  within  a  mile  of  another 
ferry :  And  as  this  ferry  had  not  been  used 
for  some  time,  the  appellees  have  preferred 
to  avoid  the  penalties  of  that  act  by  asking 
the  Legislature  for  authority  to  establish 
the  ferry.  And  the  act  of  1848  only  re- 
moved a  restriction  upon  the  general  power 
of  the  County  court. 

The  counsel  for  the  appellants,  in  order  to 
sustain  their  claim  as  to  the  extent  of  their 
franchise,  are  obliged  to  insist  that  a  new 
ferry  cannot  be  set  up  to  the  prejudice  of 
an  old  one,  notwithstanding  the  new  ferry 
be  authorized  by  the  king's  license.  On 
this  point,  we  refer  to  Tapp  v.  French,  4  T. 
R.  666,  as  recognized  in  Huzzy  v.  Field, 
cited  by  the  counsel  for  the  appellant.  The 
case  of  Huzzy  v.  Field  sustains  no  such 
position.  This  case  is  cited  in  11  Peters' 
R.  420 ;  and  it  goes  no  further  than  to  rec- 
ognize the  doctrine  that  if  a  new  ferry  be 
set  up  without  the  king's  license,  to  the 
prejudice  of  an  old  one,  an  action  will  lie : 
And  it  also  recognizes  the  doctrine  that  a 
new  ferry  may  be  set  up  with  the  king's 
license,  though  it  does  injure  an  old  one. 
It  was  not  deemed  necessary  by  the  majority 
of  the  Court  in  the  case  in  11  Peters 
to  go  into   this  subject ;    but   it  was 

220  *gone  into  in  the  case  of  Day  v.  Stet- 
son, 8  Green  1.    R.    365.      And   in    the 

case  of  the  Tuckahoe  Canal  Co.  v.  The 
Tuckahoe  Railroad  Co.,  11  Leigh  42,  it  was 
held  that  the  Legislature  had  full  power 
and  authority  to  authorize  a   second   road 


between  the  same  points  to  carry  the  same 
tonnage  and  travel. 

In  Virginia  a  ferry  is  a  privilege  derived 
under  a  statute,  and  it  exists  to  the  extent 
authorized  by  the  statute,  and  no  further. 
Derived  not  from  the  common  law,  but  the 
statute,  the  rights  and  remedies  of  the  ferry 
owner  are  to  be  ascertained,  not  from  the 
common  law,  but  the  statute.  Almy  v. 
Harris,  5  John.  R.  175 ;  Johnson  v.  Hitch- 
cock,  15  John.  R.  185;  Trent  v.  Cartersville 
Bridge  Co.,  11  Leigh  521.  We  are  then  ta 
look  to  the  statute,  and  that  alone,  to  ascer- 
tain the  nature  and  extent  of  the  grant  to 
Somerville  and  to  those  under  whom  he 
claims.  Is  it  a  grant  precluding  the  Legis- 
lature, or  a  Court  acting  under  its  author- 
ity, from  granting  another  ferry  at  any 
other  point  on  the  same  river?  Surely  not. 
Is  it  a  grant  precluding  the  X/egislature,  or 
a  Court  acting  under  its  authority,  from 
.authorizing  a  ferry  from  the  opposite  side 
of  the  same  river?  We  submit  not.  The 
argument  on  the  other  side  is  wholly  incom- 
patible with  the  entire  legislation  of  Vir- 
ginia on  the  subject  of  ferries. 

The  establishment  of  ferries  in  Virginia 
has  been  very  uniformly  from  one  bank  to 
the  other;  the  statutes  shewing  on  their 
face,  that  the  right  remained  in  the  Legis- 
lature or  the  County  court  to  establish  an- 
other ferry  from  the  opposite  bank  of  the 
same  river.  Look  to  the  general  act  of  1648, 
which  was  in  force  when  the  ferries  in  ques- 
tion were  originally  established.  6  Hen. 
Stat.,  p.  20,  2  11.  So  7  Id.,  p.  403,  {  4,  and 
p.  588,  (1;  8  Id.  p.  45,  (  3,  p.  370,  (  1,  p. 
555,    i   2;   9  Id.  p.   238.    These  references 

might  be  multiplied. 
221  *So  far  from  the  statutes  establish- 
ing ferries,  giving  any  exclusive  right 
of  ferriage  from  each  side  of  the  river,  there 
was  a  doubt  even  whether  it  was  lawful  to 
make  such  a  grant  until  the  act  of  1769.  8 
Hen.  Stat.  p.  371,  i  5.  That  is  now  the 
general  policy,  but  it  is  at  times  departed 
from ;  as  has  been  done  in  relation  to  the 
Kanawha  river.  Where,  then,  is  the  foun- 
dation for  the  idea,  that  there  is  any  such 
exclusive  right  as  is  contended  for  on  the 
other  side. 

It  is  argued,  that  by  the  judgment  in  this 
case,  we  have  taken  the  land  of  Somerville 
without  compensation.  We  admit  that  the 
right  to  a  ferry  does  not  authorize  the  use 
of  the  land  of  any  other  person ;  but  we  do 
not  admit  that  it  appears  in  this  record,  we 
have  taken  the  land  of  Somerville.  If 
there  is  a  public  road  on  the  north  side  of 
the  river,  the  ferryman  may  take  passengers 
to  it.  Every  one  may  pass  along  the  road 
to  the  edge  of  the  river;  and  the  ferry  is 
only  a  continuation  of  the  public  road. 

If,  indeed,  the  Wimbishs  cannot  find  a 
public  landing,  they  will  be  obliged  to  get 
one  in  the  legal  mode.  But  here  we  are 
discussing  a  ferry  right;  and  when  this 
question  is  settled,  then  the  other  question 
may  come  up,  whether  the  Wimbishs  have 
a  landing ;  or  if  it  is  necessary  to  get  a 
landing,  how  compensation  is  to  be  made. 
The  law  provides  for  condemning  a  public 
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landing;  and  we  apprehend  that  when  it  is 
condemned,  it  is  for  all  the  purposes  for 
which  a  public  landing  may  be  used. 

There  is  not  in  this  record,  an  intimation 
that  Somervllle's  rights,  as  owner  of  land, 
or  a  landing  was  involved  in  the  cause. 
The  proposition  of  the  other  side  is,  that 
the  effect  of  the  grant  of  the  ferry  right, 
invests  the  ^^mbishs  with  the  right  to  use 
the  landing  of  SomerviUe,  though  it  has 
not,  or  shall  not  be  granted.  If  the  conse- 
qnence  of  the  grant  of  this  ferry  right  is 
proprio  vigore,    to    entitle  the  Wim- 

222  bishs  to  use  the  landing  *of   Somer- 
viUe, then  clearly  it  is  an  invasion  of 

his  right.  But  there  is  no  claim  even,  in 
this  re^cord,  of  SomerviUe,  that  his  right  to 
his  landing  would  be  invaded ;  and  no  proof 
that  it  would  l>e  injured.  All  that  the  proofs 
do  shew,  is,  that  SomerviUe' s  land  lies  on 
the  north  aide  of  the  river;  and  that  the 
road  runs  to  his  landing.  When  such  an  ob- 
jection as  this  is  made,  it  should  be  made 
on  the  record,  and  it  should  be  sustained  by 
Iffoof.  Here,  there  is  neither.  There  is 
proof  of  a  landing ;  but  no  proof  that  it  was 
a  private  landing.  There  is  an  established 
road;  but  no  proof  that  it  was  only  a  road 
to  Somervllle's  landing.  Was  it  condemned 
only  to  get  to  his  landing,  or  for  all  the 
purposes  for  which  the  public  may  use  a 
pabUc  road?  Was  it  intended  for  the  ac- 
commodation of  Royster's  ferry  rather  than 
Koss's?  We  know  that  no  ferry  is  estab- 
lished except  where  there  is  a  public  road. 
Royster's  ferry  has  been  established  for 
more  than  a  century ;  and  has  been  used  and 
kept  up,  and  recognized  by  SomerviUe  him- 
self, as  late  as  18&. 

Conceding^,  then,  that  as  a  general  propo- 
sition, the  right  to  the  ferry  does  not  give 
the  right  to  use  the  landing  or  road  on  the 
opposite  side  of  the  river,  is  it  not  too  late 
now,  to  say  that  the  landing  was  not  con- 
demned and  paid  for,  for  this  purpose,  as 
weU  as  others;  especially  as  no  question 
was  made  on  this  point  until  this  case  came 
to  this  Court.  Would  the  Wimbishs  be  al- 
lowed to  controvert  Somervllle's  right  to 
use  their  landing  through  which  the  pubUc 
road  runs?  And  would  not  the  more  than 
thirty  or  fifty  years  use  by  each  of  the 
landing  of  the  other,  conclude  both  of  them 
from  claiming  some  reserved  right  in  their 
landings  inconsistent  with  their  use  of 
them  as  they  had  been  thus  long  enjoyed. 

The  proofs  shew  that  SomerviUe  recog- 
nized the  right  of  Royster  to  use  his  land- 
ing just  as  he  had  a  right  to  use  Royster's 
landing,  down  to  1826,  when  he  having 

223  ^possession   of  it  as   the    tenant   of 
Royster,  sunk  both  ferries  in  his  own ; 

and  we  are  now  gravely  told  that  the  ferry 
right  of  Royster  is  lost  as  against  Somer- 
viUe by  this  discontinuance.  There  was  in 
tact,  no  discontinuance  as  to  SomerviUe. 
As  to  the  public,  it  was  never  enforced,  and 
has  been,  in  fact,  released  by  the  act  of 
1848.  And  we,  therefore,  say  that  Somer- 
viUe cannot,  at  this  day,  under  the  circum- 
stances of  this  case,  insist  that  he  is  entitled 
to  the   constitutional    protection    that    his 


private  property    shaU    not    be    taken    for 
public  use  without  just  compensation. 

We  have  thought,  and  think,  that  what- 
ever may  be  the  rights  of  a  party  as  owner 
of  the  soil,  those  rights  cannot  be  deter- 
mined in  a  proceeding  for  the  establishment 
of  a  ferry.  What  is  a  ferry  right?  It  is  a 
right  to  carry  passengers  over  the  water, 
not  to  put  them  on  shore.  They  have  a 
right,  when  a  party  comes  to  the  water,  to 
take  him  in  their  boat  and  carry  him  over 
the  water.  That  is  the  ferry  right.  We 
grant  this  would  be  of  no  value,  unless  the 
owner  of  the  ferry  either  owned  the  soil  or 
had  a  right  to  use  it,  so  as  that  people 
might  get  to  and  from  his  boat.  Our  law 
does  not  permit  the  County  court  to  grant 
the  ferry  right  except  where  the  grantee 
owns  the  land  on  one  or  both  sides  of  the 
river,  and  there  is  a  road  leading  to  it ;  but 
the  Legislature  might  g^nt  such  a  ferry 
right,  if  the  circumstances  made  it  advisa- 
ble. Of  course,  a  grant  of  a  ferry  would 
not  be  made,  except  with  reference  to  the 
public  convenience;  and,  therefore,  there 
must  generally  be  a  public  road  to  and  from 
the  ferry. 

None  of  our  ferry  acts  provided  for  the 
condemnation  of  the  landing  or  road.  Then 
are  all  these  acts  unconstitutional  and  void ; 
the  act  establishing  the  ferry  owned  by 
SomerviUe  with  the  rest?  The  Legislature 
has  always  recognized  the  right  of  the 
owner  of  the  land  on  one  side  of  a  river  to 
have  a  ferry.  It  must,  therefore,  be  in- 
tended that  he  would  obtain  the  right 
224  to  *use  the  land  on  the  other  side ;  or 
that  he  was  entitled  to  use  the  road 
down  to  the  river.  Can  there  be  any  difFer- 
ence»  so  far  as  the  rights  of  the  owner  of 
the  road  are  concerned,  between  the  use  of 
the  road  by  a  carriage  fording  the  river,  or 
where  it  goes  into  a  ferry  boat  from  the 
road. 

It  has  been  universally  acquiesced  in  in 
Virginia,  that  where  there  was  a  public 
road,  a  ferry  might  be  used  in  connexion 
with  the  road,  so  as  to  carry  over  the  persons 
traveUing  on  the  road.  What  is  a  public 
road,  but  a  road  for  the  public  to  travel  on ; 
and  what  is  a  ferry  but  a  road.  AfiBrm  this 
judgment,  and  the  Wimbishs  carry  a  wagon 
over  in  their  boat;  if  the  other  side  are 
right,  SomerviUe  may  say  the  wagon  shall 
not  land ;  that  the  road  was  only  condemned 
to  be  us^  with  his  ferry ;  and  then  this 
judgment  does  not  affect  his  rights. 

What,  then,  are  the  rights  of  the  public 
in  respect  to  a  road  condemned  for  the  use 
of  the  public?  We  have  supposed  there  could 
be  no  doubt,  that  when  a  road  was  con- 
demned for  a  public  road,  the  public  had  a 
right  to  use  it  for  the  purposes  of  travel  and 
transportation,  through  its  whole  extent. 
Whatever  might  be  the  original  object  in 
establishing  the  road,  whether  to  accom- 
modate one  ferry,  or  two  ferries,  or  whet'ier 
both  ferries  went  down,  and  the  road  was 
only  used  to  get  to  a  landing  on  the  river, 
for  the  purpose  of  transporting  on  the  river, 
whatever  the  object  originally,  we  had  sup- 
posed  there   could   be   no  doubt  about  the 
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right  of  the  public  to  use  the  road  until  it 
was  discontinued  in  some  leg'al  mode.  But 
we  find  great  conflict  of  judicial  opinion  on 
the  question,  and  one  of  the  Court  has  re- 
ferred us  to  Patrick  v.  Ruffners,  2  Rob.  R. 
209.  That  ca^e  in  fact,  raised  no  enquiry 
as  to  the  extent  of  the  ferry  rights ;  but  the 
whole  question  was,  whether,  as  the  land- 
ings did  not  belong  to  the  ferry  owner,  an 
obstruction  to  the  landing  was  a  special  in- 
jury to  him  as  the  owner  of  the  ferry, 
for  which  he  could  sustain  an  action. 

225  *The  case  has  no  bearing  upon  or 
relation  to  the  question  we  are  con- 
sidering. So  far  as  the  questions  before  us 
were  incidentally  considered  in  that  case, 
Judge  Stanard  concurred  with  Judge  Bald- 
win. There  is  in  the  opinions  of  the  Judges 
an  apparent  conflict  on  these  questions; 
and  the  cases  there  cited,  were  somewhat 
in  conflict ;  but  there  is  not  one  of  the  cases 
which  Impairs  our  ground,  that  the  right 
of  the  ferry  is  good,  and  that  the  want  of 
the  right  to  use  the  landing  does  not  affect 
the  right  to  the  ferry.  The  question  obvi- 
ously did  not  arise  in  the  case  of  Chambers 
V.  Furey,  1  Yates'  R.  167,  and  what  is  said 
there  is  wholly  extrajudicial.  The  case  of 
Cooper  V.  Smith,  9  Serg.  &  Rawle  26,  is  an 
authority  for  our  proposition,  that  the  ferry 
right  is  distinct  from  the  right  to  the  land- 
ing ;  and  that  the  landing  was  to  be  ac- 
quired by  another  proceeding.  And  we 
have  the  decision  in  the  case  of  Peter  v. 
Kendal,  6  Barn.  &  Cress.  703,  cited  by  Judge 
Baldwin  in  Patrick  v.  Ruffners. 

All  we  can  say  then,  is,  that  it  is  a  ques- 
tion ni»t  settled  by  decisions;  but  must  be 
decided  upon  principle.  We  cannot  say 
more  upon  it  than  we  have  said. 

As  to  the  formal  objections  stated  to  the 
proceedings,  the  first  is  answered  by  the  act 
of  1848,  authorizing  the  Wimbishs  to  make 
the  application.  The  second  is  answered  by 
the  act  2  Rev.  Code,  ch.  238,  i  12,  p.  263. 
And  the  third  is  unfounded  in  fact. 

BALDWIN,  J.,  delivered  the  opinion  of 
the  Court. 

The  proceedings  in  this  case  are  founded 
upon  the  act  of  the  23d  of  March  1848,  Sess. 
Acts  1848-9,  p.  240,  ch.  223 ;  as  appears  from 
the  order  made  on  the  application  of  the 
appellees  to  the  County  court  and  other  parts 
of  the  record.  That  act  must  have  been  in- 
spected by  the  Court,  or  relied  on  and  con- 
ceded ;  as  it  is  referred  to  by  its  title  in  said 
order,  which  states  that  the  applicants  had 
complied  with  its   provisions  requir- 

226  ing  *the  notice  thereby  prescribed. 
The  existence  of  the  act  was  in  no- 
wise controverted  in  any  part  of  the  pro- 
ceedings, either  in  the  County  or  the  Circuit 
court,  nor  any  objection  taken  to  its  due 
authentication.  It  appears  upon  the  printed 
statute  book,  published  by  Legislative 
authority,  which  was  doubtless  the  reason 
why  it  was  not  spread  at  large  upon  the 
record,  as  it  might  have  been  from  the 
printed  statute  book,  that  being  legitimate 
proof  of  the  statute.  And  now,  by  the 
New  Code,  p.  660,  ch.  51,  {  1,  it  is  provided 


that  an  appellate  Court  shall  take  judicial 
notice  of  private  or  local  acts  that  appear 
to  have  been  relied  on  in  the  Court  below. 
In  this  case,  the  act  was  not  only  relied 
upon,  but  made  the  foundation  of  the  whole 
proceedings,  and  its  inadvertent  omission 
from  the  bills  of  exception  stating  the  evi- 
dence, is  therefore  immaterial.  The  judi- 
cial notice  we  are  to  take  of  it,  is  the  same 
with  that  which  we  give  to  laws  of  a  gen- 
eral and  public  nature,  and  has  reference 
to  the  hearing  of  the  cause  in  the  appellate 
forum,  whether  decided  in  the  Courts  below 
before  or  after  the  commencement  of  the 
reviscMl  statute.  And  this  renders  it  unnec- 
essary to  consider  whether  the  act  in  ques- 
tion is  to  be  regarded  as  a  public  or  private 
act,  and  dispenses  with  any  formal  amend- 
ment of  the  record. 

The  purpose  of  the  act  was  to  establish  a 
ferry  upon  the  lands  of  John  and  Lewis  W. 
Wimbish,  on  the  south  side  of  the  Roanoke 
river,  in  the  town  of  Clarksville,  to  the 
lands  of  James  Somerville,  on  the  north 
side  of  the  river,  provided  the  public  in- 
terest required  it,  and  that  matter  was  re- 
ferred to  the  decision  of  the  County  court* 
which  was  directed  to  proceed  upon  the  ap- 
plication of  the  Wimbishs,  to  cause  a  jury  to 
be  empaneled  to  view  the  place  proposed, 
and  to  say  whether,  in  their  opinion,  public 
convenience  would  result  from  the  establish- 
ment of  the  ferry;  and,  upon  such  opinion, 
and  any  other  evidence  that  should  be 
227  offered,  *the  Court  was  authorized  to 
establish  the  ferry,  and  fix  the  rates 
for  passing  the  same. 

No  one  doubts  that  it  is  within  the  legit- 
imate province  of  legislation  to  establish 
highways,  whether  by  land  or  water,  or 
ferries  or  bridges  across  water  courses,  for 
the  convenience  and  use  of  the  public ;  and 
that  there  is  no  limitation  of  this  power, 
other  than  the  regard  due  to  the  rights  of 
private  property,  which  cannot  be  invaded 
or  taken  from  the  owner  without  just  com- 
pensation. Such  eminent  domain  may  be 
exercised  by  the  legislative  department, 
either  directly  or  through  the  instrumen- 
tality of  judicial,  or  other  tribunals,  or 
agents;  and  the  expenses  of  construction, 
reparation  and  other  charges,  may  be  de- 
frayed out  of  the  public  treasury,  or  by 
means  of  franchises,  granted  to  companies 
or  individuals,  or  attached  when  appropri- 
ate, to  the  ownership  or  use  of  the  soil. 

The  power  of  the  Legislature  to  estab- 
lish particular  ferries  by  direct  and  special 
enactments  has  been  freely  exercised,  from 
an  early  period  of  our  colonial  history, 
down  to  the  present  time ;  and  our  satute 
book  is  full  of  such  laws.  This  eminent 
authority  never  has  been,  and  never  could 
have  been,  surrendered  by  the  delegation 
of  it  to  any  extent,  whether  limited  or  un- 
limited, to  judicial  or  other  tribunals;  and 
has  continued  to  be  exercised,  notwithstand- 
ing the  power  given  by  the  act  of  1705  (2 
Hen.  St.  475),  and  of  1792  (1  St.  L.,  N.  S. 
p.  152),  to  the  County  courts,  in  general 
terms,  to  appoint  such  ferries  over  rivers 
and  creeks,  in  their  respective  counties,  as 
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should  be  deemed  convenient  and  necessary, 
and  the  act  of  1806,  (3  Id.  p.  301,)  and  the 
rerised  act  of  1819,  (2  Kev.  Code,  p.  261, 
267,)  prescribing  the  limits  and  providing 
for  the  exercise  of  their  jurisdiction  on  that 
subject. 

The  last  mentioned  act  is  a  general  law 

providing  for  the  establishment  of  ferries, 

on  the   application   of   the  owner  of  land 

on  both  sides,  or  one  side  only,  of  any 

228  *water  course,  through  which  a  public 
road  passes.     The.  ownership  of   the 

land,  and  the  existence  of  the  public  road 
are,  under  this  general  law,  essential  to  the 
jurisdiction  of  the  Court'.  The  degree  or 
CTidenoe  of  ownership  required  by  it.  we 
seed  not  consider  here.  In  the  present  case, 
the  application  is  not  founded  upon  it,  but 
upon  the  special  act  of  the  23d  of  March 
1848,  passed  upon  the  representation,  ^*to 
the  General  Assembly  that  the  establish- 
ment of  a  ferry  from  the  lands  of  John  and 
Lewis  W.  Wimbish,  on  the  south  side  of 
Roanoke  river,  in  the  town  of  Clarksville, 
in  the  county  of  Mecklenburg,  to  the  lands 
of  James  Somerville  on  the  north  side  of  the 
said  river,  wonld  very  much  promote  the 
convenience  of  the  people  and  facilitate 
their  intercourse ;"  and  its  provisions  are 
full  and  complete  for  that  object,  without 
reference  to  or  deriving  any  aid  from  the 
l^eneral  law  above  mentioned. 

This  special  act  designates  the  place 
where,  and  the  persons  on  whose  applica- 
tion, the  ferry  should  be  established ;  and 
the  designation  is  satisfied  by  the  posses- 
sion and  enjoyment  of  the  Wimbishs,  under 
a  bona  fide  and  undisputed  claim  of  title. 
It  could  not  have  been  in  the  contemplation 
of  the  Lee-islature  to  submit  to  the  jury  or 
the  Court  the  question,  whether  any  flaw 
could  be  found  in  the  title  of  the  appellant, 
which  by  possibility  might  at  some  future 
day  give  rise  to  an  adverse  claim  to  the 
property.  The  X/egislature  doubtless  pro- 
ceeded upon  the  assumption  and  belief  of 
the  fact,  that  the  Wimbishs  were  the  owners 
of  the  land  which  they  held  and  claimed 
and  enjoyed,  and  to  which  no  one  else  as- 
serted a  title ;  and  there  was  no  necessity 
for  any  further  enquiry  upon  that  subject. 
The  public  interest  could  be  in  no  wise 
affected  by  a  recovery  of  the  land  from  them 
thereafter  upon  a  paramount  claim  of  title, 
nor  could  the  establishment  of  the  ferry  in 
any  degree  rebound  to  the  prejudice  of  the 
future  claimant.  It .  could  not  affect  his- 
title    to    the    subject,     inasmuch    as 

229  *he  would  not  be  bound  by  a  collateral 
adjudication    of  a  collateral  question, 

in  which  moreover  he  might  not  know  at 
the  time  that  he  had  any  interest.  The 
noti^  required  by  the  act,  to  the  owners  of 
all  lands  which  would  be  affected  by  the 
establishment  of  the  ferry,  did  not  embrace 
the  case  of  persons  who  had  no  existing 
ownership  or  even  claim  to  the  locus  in 
quo;  but  had  reference  to  other  lands,  and 
was  properly  applicable  to  the  appellant 
Somerville,  whose  land  on  the  opposite 
shore  was  the  seat  of  a  conflicting  ferry. 
We  need  not  therefore  consider   whether 


there  is  any  defect  in  the  derivation  by  the 
appellees  of  their  title.  The  merits  of  the 
case  turn  upon  different  questions,  one 
bearing  upon  the  public  interests,  and  the 
other  upon  the  individual  rights  of  Somer- 
ville. The  first  is  simply  wlftther,  in  the 
language  of  the  statute,  **public  conven- 
ience will  result  from  the  establishment  of 
the  ferry;"  the  affirmative  of  which  we 
consider  abundantly  proved  by  the  evidence 
in  the  record,  which  we  think  requires  no 
comment.  The  second  has  a  double  aspect, 
one  looking  to  the  appellant's  right  of  prop- 
erty in  his  land,  the  other  to  his  right  of 
property  in  his  ferry. 

A  ferry  franchise  is  with  us  the  creature 
of  our  statute  law:  and  the  instances  are 
extremely  rare  of  a  grant  of  it  to  individuals 
personally.  By  the  course  of  our  legislation 
since  1748,  and  under  our  existing  laws,  the 
owner  of  the  ferry  seat  is  incidentally  the 
owner  of  the  franchise.  In  establishing  a 
ferry,  the  usual  form  of  its  designation  is 
from  the  lands  of  an  individual  on  one  side 
of  the  water  course,  to  the  lands  of  another 
or  the  same  individual  on  the  opposite  side ; 
and  the  place  of  departure  is  always  re- 
garded as  the  seat  of  the  ferry.  There  is 
no  necessity  for  requiring  a  more  precise  de- 
scription of  the  ferry  ways  on  either  side ; 
and  it  would  be  extremely  Inconvenient  to 
do  so,  both  as  regards  the  public  and 
230  the  ferry  keeper ;  for  that  would  •ren- 
der an  exact  description  on  both  sides 
by  metes  and  bounds  indispensable,  and 
make  every  departure  from  them  unlawful, 
however  immaterial,  and  whatever  the  ur- 
gency of  the  occasion,  and  though  attended 
with  no  invasion  whatever  of  the  rights  of 
others.  And  hence  it  probably  is  that  no 
provision  has  ever  been  made  in  all  our 
legislation  on  the  subject,  whether  general 
or  special,  for  the  condemnation  of  a  land- 
ing on  the  opposite  side  from  the  ferry  seat. 
The  Commonwealth  confers,  by  her  grant 
of  the  franchise,  such  right  in  regard  to 
landing  on  the  opposite  shore  as  she  may 
lawfully  impart,  and  no  more.  The  very 
object  of  the  grant  carries  with  it  whatever 
privilege  ttie  public  then  has,  ormay  there- 
after acquire,  to  the  use  of  a  highway  there 
for  that  purpose ;  and  if  the  grantee  claims 
any  thing  more,  he  must  shew  a  title  to  it 
by  private  contract.  It  is  not  to  be  sup- 
posed for  a  moment  that  the  Commonwealth 
contemplates  by  the  creation  of  the  fran- 
chise what  is  beyond  her  power  to  grant, 
the  invasion  of  the  property  of  others  with- 
out compensation. 

As  to  the  alleged  invasion  of  the  appel- 
lant's right  of  property  in  his  ferry,  we  need 
not  require  how  far  such  a  franchise  is  pro- 
tected from  competition  by  the  doctrines  of 
the  common  law.  The  question  here  is  how 
far  it  is  exclusive  under  the  provisions  of 
our  statute  law.  The  ferry  seat,  as  we 
have  seen,  is  on  one  side  of  the  water 
course.  It  is  there  only  that  the  ferry 
keeper  is  bound  to  keep  his  boats  and  his 
hands;  there  are  no  such  obligations  in 
regard  to  the  opposite  side:  his  right  to 
take  in  passengers  on   that   side   has   fre- 
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quentlj  been  questioned;  and  hence  the 
often  repeated  provision  in  our  leg^islation 
authorizing  him  to  do  so.  The  establish- 
ment of  an  opposite  ferry  may  often  be 
demanded  by  the  public  interest  and  con- 
venience; th*  power  has  been  repeatedly 
exercised  by  direct  legislation,  and  often 
conferred  upon  the  County  courts ;  and  prior 
to    the  revised   act  of   1792  (1  St.  L., 

231  N.  S.  152, )  *their  general  jurisdiction 
to   establish    ferries    embraced    such 

only.  And  that  act,  by  which  the  appel- 
lant's ferry,  amongst  many  others,  was  es- 
tablished, contains  an  express  provision 
that  wherever  there  was  no  ferry  corre- 
sponding to  any  one  thereby  appointed,  it 
should  be  lawful  for  the  County  court  to 
constitute  and  appoint  an  opposite  ferry, 
with  the  same  rates.  It  is  true  that  by  the 
act  of  1840,  (Sess.  Acts  1839-40,  ch.  79,  {  1, 
p.  58,)  in  order  to  prevent  injurious  compe- 
tition, the  Courts  are  prohibited  from  grant- 
ing leave  thereafter  to  establish  a  ferry 
over  any  water  course  within  one  half  mile, 
in  a  direct  line,  of  any  ferry  legally  estab- 
lished over  the  same  water  course :  But  if 
that  prohibition  embraces  opposite  ferries, 
as  to  which  we  express  no  opinion,  it  was 
no  surrender  of  the  legislative  power  there- 
after to  establish  such  opposite  ferries, 
whether  directly  or  through  the  agency  of 
the  Courts. 

The  right  of  the  owner  of  the  opposite 
ferry  to  participate  in  the  use  of  the  ferry 
way  on  the  other  side  of  the  stream,  depends 
upon  the  correctness  of  the  views  already 
presented.  The  establishment  of  his  ferry 
confers  upon  him  no  title  to  any  portion  of 
the  soil  on  the  other  side,  and  no  easement 
there  beyond  the  incidental  delegation  of 
such  as  has  been  theretofore,  or  may 
thereafter  be,  acquired  by  the  public  as  a 
highway,  or  derived  from  the  consent  or 
contract  of  the  owner  of  the  land,  or  those 
under  whom  he  claims. 

We  are  of  opinion,  therefore,  that  the 
establishment  of  the  ferry  in  question  will 
be  no  invasion  of  the  appellant's  right  of 
property  in  his  land,  nor  of  his  right  of 
property  in  his  ferry.  The  effect  of  it  will 
be  the  grant  of  a  franchise  as  incidental  to 
the  apparent  ownership  of  the  ferry  seat, 
with  the  enjoyment  of  tolls  and  other  ap- 
purtenant privileges.  Such  franchise  will 
prevail  against  all  wrongdoers  who  may 
invade  it  in  any  respect.  But  it  cannot 
prevail  in  favour  of  the  apparent  owner 
against  any  adverse   claimant   of  the 

232  *ferry  seat  who  shall  establish  a  par- 
amount title.     Nor  will  it  confer  any 

right  to  use  the  opposite  land  of  the  appel- 
lant for  a  ferry  way,  except  as  above  men- 
tioned. Whether  it  will  carry  with  it  the 
privilege  of  using  any  public  roads  on  the 
opposite  land,  for  the  purpose  of  landing 
or  taking  passengers,  &c.,  is  a  question 
which  we  deem  it  unnecessary  to  determine. 
That  is  a  question  which  does  not  properly 
arise  in  this  controversy  about  the  estab- 
lishment of  the  franchise,  though  it  may 
in  future  controversies  with  the  appellant, 
or  others  claiming  under  him,  in  regard  to 


the  extent  of  the  franchise  so  established. 

As  to  the  evidence  in  the  record  in  rela- 
tion to  the  existence,  the  antiquity,  the  ttaer 
or  non-user,  the  abandonment  by  the  own- 
ers, the  recognition  by  the  appellant,  or  the 
acquisition  by  the  appellees,  of  Royster's 
ferry — whether  it  may  have  any  bearing  or 
not  upon  future  controversies — it  has  none 
that  we  can  perceive  upon  the  one  before 
us,  unless  perhaps  it  may  tend  to  throw 
some  light  upon  the  question,  whether  the 
ferry  now  sought  to  be  established  will  be 
of  convenience  to  the  public.  The  title,  it 
is  true,  of  the  act  of  1848,  upon  which  the 
present  application  is  founded,  is  '*to  revive 
the  ferry  at  Clarksville,  in  the  county  of 
Mecklenburg,  formerly  known  as  Royster's 
ferry,  across  Roanoke  river;"  but  that  title 
is  inappropriate  to  the  enacting  clauses, 
which  look  to  the  establishment  de  novo  of 
a  ferry  upon  the  application  of  the  appel- 
lees. 

The  formal  objections  taken  in  the  argu- 
ment to  the  proceedings  in  the  Courts  below, 
we  think  not  well  founded,  for  reasons  to 
be  deduced  from  the  remarks  already  made 
upon  the  merits. 

The  Court  is  of  opinion,  that  there  is  no 
error  in  the  judgment  of  the  Circuit  court 
affirming  that  of  the  County  court ;  and  it 
is  considered  that  the  same  be  affirmed, 
with  costs  to  the  appellees. 

Judgment  affirmed. 


233  *M'Qruderv.  Lyons. 

January  Term,  1861,  Ricbmond, 

(Absent  Cabell,  P.,  and  Bbooks.  J.) 

Court  of  A|>pesls— Statute  Regulstlnr  JniisdlctloiMl 
Amottut— Retrospective  Bffect*— Tbe  act  in  the  Code 
limiting  appeals  to  tbc  Court  of  appeals  to  ISOO, 
applies  to  cases  decided  before  the  act  went  into 
effect,  where  the  application  for  an  appeal  is  made 
since. 

This  was  an  application  for  an  appeal 
from  a  decree  of  the  Circuit  court  of  Albe- 
marle county.  The  decree  was  rendered 
prior  to  the  1st  of  July  1850,  when  the  new 
Code  went  into  operation ;  and  it  was  for  a 
less  sum  than  200  dollars. 

ALLEN,  J.,  delivered  the  opinion  of  the 
Court. 

The  act  concerning  appeals  and  writs  of 
error  and  supersedeas,  Code  of  Virginia, 
ch.  182,  {  3,  p.  683,  provides  that  no  petition 

•Statutes  —  Remedial  —  Retrospective     Effect.— The 

citations  of  anthorities  against  constmine  statutes 
retrospectively  where  they  disturb  vested  rights  do 
not  apply  to  remedial  statutes;  by  all  the  anthorities 
the  remedial  statutes  are  an  exception  to  the  rule. 
Lackland  v.  Davenport.  84  Va.  040,  5  S.  E.  Rep.  5M. 
citinfiT  McGruder  v.  Lyons,  7  Oratt  288:  Perry  t. 
Com..  8  Oratt  682;  Danville  v.  Pace,  25  OratU  1 
(see  foot-note).  The  principal  case  is  cited  as  au- 
thority for  the  above  proposition  in  Price  v.  Har- 
rison. 31  Oratt  121  (see  foot-note);  Crawford  v. 
Halsted.  20  Oratt  225  (see  foot'not4). 
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shall  be  presented  for  an  appeal  from  or 
writ  of  error  or  supersedeas  to  a  judgment 
of  a  Countj  or  Corporation  court,  when  it 
is  rendered  on  an  appeal  from  a  judgment 
of  a  justice ;  nor  to  a  judgment,  decree  or 
order  of  any  other  Court,  where  the  matter 
in  controversy  is  merely  pecuniary,  and  not 
of  greater  amount  than  two  hundred  dol- 
lars, exclusive  of  costs.  The  words  are 
general,  and  as  they  merely  apply  to  the 
remedy,  they  extend  to  and  comprehend  all 
petitions  to  this  Court,  or  a  Judge  thereof 
in  vacation,  for  an  appeal,  writ  of  error  or 
supersedeas,  whether  the  judgment,  decree 
or  order  was  prior  to  or  after  the  1st  July 
1850,  when  the  new  Code  took  effect.  The 
18th  sec.,  ch.  16,  p.  101,  and  2d  sec,  ch. 
216,  p.  800,  of  the  Code,  providing  that  the 
repeal  of   previous  acts  should   not  affect 

any  right  established,  accrued  or  ac- 
234     cruing    before  *the    1st  July  1850;  or 

any  prosecution,  suit  or  proceeding 
pending  on  that  day,  do  not  operate  so  as 
to  save  to  the  party  a  remedy  by  way  of 
appeal,  writ  of  error  or  supersedeas,  to  this 
Conrt,  allowed  by  previous  acts,  but  taken 
away  by  the  law  now  in  force.  The  Court 
is  therefore  of  opinion,  that  this  Court  has 
no  jurisdiction  to  grant  an  appeal,  writ  of 
error  or  supersedeas  to  a  judgment,  decree 
or  order  rendered  or  made  before  the  1st 
July  1850,  where  the  matter  in  controversy 
is  merely  pecuniary,  and  not  of  greater 
amount  Uian  200  dollars,  exclusive  of  costs, 
unless  the  petition  had  been  presented  to 
the  Conrt,  or  some  Judge  thereof  in  vaca- 
tion, previous  to  that  day. 

Appeal  refused. 


Sutton  V.  Sutton. 

January  Term,  1861,  Rlcbmond. 
(Absent  Cabell,  P.,  and  Bbooks,  J.) 

I.  Sds  of  Lud— WKbovt  Warranty  of  Title*— MUtaka 

-Effect— A  mistake  in  respect  to  the  title  to  land, 
is  no  ffronnd  for  rellet  to  a  purchaser,  where  he 
purchases  the  land  without  an  agreement,  express 
or  implied,  for  a  conveyance  with  warranty  of 
the  titie. 
3.S«BM— By    Trustee— Liability     to    Purchaser,  t— A 


*5ale   eff  Land— WKhovt  Warranty  of  Tltle.-if  a 

▼endor  does  not  effect  to  have  a  perfect  title,  and 
expressly  sells  such  as  he  has  without  special  war- 
ranty, he  is  entitled  to  specific  execution  without 
iKiiiff  first  required  to  show  a  clear  title.  Broyles 
▼.  Bee,  18  W.  Va.  SSO,  cltine  Bailey  v.  James,  11  Qratt. 
M:  Goddin  v.  Vauflrhn.  14  Gratt.  124;  Vail  v.  Nelson, 
4  Rand.  478:  Button  s.  Sutton,  7  Rand.  234.  See  princi- 
lal  case  cited  in  Heavner  y.  Morffan.  41  W.  Va.  444, 
9S.E.  Bep.  879. 

tSsMs— By  Trustee— Liability  to  Purchaser.— A  trus- 
tee sells  only  such  title  as  is  vested  in  him,  and  in 
the  absence  of  fraud  incurs  no  liability  to  the  pur- 
chaser. For  this  proposition,  see  principal  case 
dted  and  followed  In  Fleming  v.  Holt,  IS  W.  Va.  162; 
Jones  V.  Thorn.  45  W.  Va.  198,  82  S.  £.  Rep.  176.  See 
fM-noU  to  Goddin  v.  Vauehn,  14  Gratt.  117.  The 
principal  case  is  reported  with  a  foot-note  in  56  Am. 
Dec  109. 


trustee  to  sell,  sellinft^  such  property,  and  such 
title  only,  as  is  vested  In  him,  according  to  the 
terms  prescribed,  and  without  warranty  of  fraud, 
incurs  no  responsibility  to  the  purchaser. 

3.  Same— SaoM— Mistake  In  Estimated  Qnaatlty.— The 

object  of  the  trust  beiuff  to  sell  for  what  the  prop- 
erty will  brinsr.  and  there  beluff  no  warranty  by 
the  flrrantor  of  either  title  or  quantity,  the  pur- 
chaser is  not  entitled  to  relief  for  a  mistake  in  the 
,  estimated  quantity  of  land. 

By  deed  bearing  date  the  14th  of  Decem- 
ber 1823,  Richard  Hoomes  and  Hannah 

235  his   wife   conveyed    to  *Norborne  E. 
Sutton  a  tract  of  land   in  the  county 

of  Caroline*  containing  one  hundred  and 
thirty-two  acres,  more  or  less,  in  trust,  to 
be  sold,  first,  to  pay  off  certain  debts  therein 
mentioned,  and  to  indemnify  Samuel  Chiles 
as  the  surety  of  Hoomes  in  certain  bonds ; 
and  then  to  pay  over  the  balance  of  the 
purchase  money,  if  any  should  remain,  to 
Hannah  Hoomes,  in  consideration  of  her 
relinquishing  her  right  to  dower  in  the 
land.  The  deed  contained  no  warranty  of 
title;  and  though  signed  by  Hannah 
Hoomes,  she  was  not  privily  examined. 

The  trustee  seems  to  have  sold  the  land 
at  public  auction,  about  the  1st  of  January 
1824,  when  John  Sutton  became  the  pur- 
chaser at  the  price  of  726  dollars,  and  was 
put  in  possession ;  and  the  trustee  executed 
to  him  a  transfer  endorsed  on  the  trust 
deed,  in  the  following  terms,  viz : 

**I  assign,  transfer,  convey  and  deliver 
all  that  right,  title  and  interest  to  John 
Sutton,  jr.,  which  was  conveyed  to  me  aa 
trustee,  by  Richard  Hoomes  and  Hannah 
his  wife,  for  the  purposes  mentioned  in  the 
within  deed ;  which  land  was  purchased  by 
the  said  John  Sutton,  jr.  of  me  as  trustee 
aforesaid,  on  the  15th  of  January  1824,  and 
duly  delivered  on  that  day. 

**Norborne  E.  Sutton,  Trustee." 

In  September  1836,  John  Sutton,  jr.  filed 
his  bill  in  the  Circuit  court  of  Caroline 
county,  in  which,  after  stating  the  convey- 
ance by  Hoomes  and  wife,  and  the  sale  by 
the  trustee  to  him,  he  stated  that  eighty 
acres  of  the  land  so  purchased  by  him,  was 
claimed  and  held  by  a  certain  William  W. 
Dickinson.  That  Richard  Hoomes  was 
dead,  and  his  estate  insolvent.  That  the 
debts  secured  by  the  deed  were  discharged, 
and  that  there  was  a  considerable  proportion 
of  the  purchase  money  in  the  hands  of  the 
trustee.  And  making  the  trustee  Norbome 
E.  Sutton,    and   Benjamin   Gatewood 

236  *and  Hannah  his  wife,  who  was  Han- 
nah   Hoomes,    and   the  administrator 

and  heirs  of  Richard  Hoomes  deceased, 
parties  defendants,  he  asked  that  the  trus- 
tee might  be  restrained  from  paying  over 
any  part  of  the  purchase  money  in  his 
hands ;  and  that  he  might  be  compelled  to 
pay  to  the  complainant  so  much  thereof  as 
would  satisfy  him  for  the  land  which  he 
had  lost ;  and  for  general  relief. 

The  injunction  was  granted ;  and  none  of 
the  parties  having  answered,  the  Court  in 
April  1841,  made  a  decree  directing  a  com- 
missioner  to    take    an   account  of  the  pur- 
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chase  money  paid  by  the  plaintiif  to  the 
trustee ;  and  also  to  enquire  into  and  report 
the  quantity  and  relative  value  of  the  land 
to  which  the  title  was  defective;  and  the 
nature  of  the  adverse  title  set  up  to  it  by 
Dickinson. 

Before  the  commissioner  made  his  report, 
the  trustee  filed  among  the  papers  in  the 
cause,  his  answer  to  the  bill,  in  which  he 
says,  that  he  sold  only  such  title  as  was 
vested  in  him  by  the  deed  from  Richard 
Hoomes  and  wife  to  him.  That  he  did  not 
know  whether  it  was  a  life  estate  or  a  fee ; 
and  that  he  never  heard  the  least  complaint 
until  long-  after  the  whole  matter  had  been 
paid  and  settled  by  John  Sutton,  jr. 

The  commissioner  reported  that  for 
thirty-seven  acres  of  the  land,  Richard 
Hoomes  held  but  a  life  estate,  which  had 
expired ;  though  it  did  not  appear  whether 
the  life  estate  had  terminated  before  or  after 
the  conveyance  by  Hoomes  to  the  trustee. 
These  thirty-seven  acres  he  estimated  at 
203  dollars  62  cents.  And  he  reported  that 
the  trustee  had  in  his  hands,  308  dollars  6 
cents  of  the  purchase  money,  which  he  had 
held  since  the  6th  day  of  June  1826. 

In  March  1844,  Mrs.  Gatewood  filed  her 
answer,  in  which  she  said  she  had  never 
relinquished  her  right  of  dower  in  the  land ; 
but  that  she  was  willing  to  unite  in  the 
conveyance  to  the  purchaser,  provided  the 
trust  in  her  favour  was  complied  with. 
237  *In  September  1844  the   cause  came 

on  to  be  finally  heard,  when  the  Court 
made  a  decree,  perpetuating  the  injunction 
as  to  the  sum  of  203  dollars  62  cents,  with 
interest  thereon  from  the  13th  of  January 
1825,  and  such  further  sum  as  would  be 
equal  to  the  costs  expended  by  the  plaintiff 
in  this  suit,  and  dissolving  it  as  to  the 
residue;  without  prejudice  to  any  claims 
which  Gatewood  and  wife,  or  the  said  Han- 
nah, might  have  against  the  trustee,  or 
against  the  lands,  for  her  dower.  And  the 
decree  further  directed  the  trustee  Norborne 
K.  Sutton  to  pay  to  the  plaintiff  the  said 
sum  of  203  dollars  62  cents,  with  interest 
as  aforesaid,  and  his  costs,  out  of  the  pro- 
ceeds of  said  lands.  From  this  decree, 
Norborne  E.  Sutton  applied  to  this  Court 
for  an  appeal,  which  was  allowed. 

Patton  and  Lyons,  for  the  appellant,  in- 
sisted that  there  was  no  warranty  in 
Hoomes'  deed,  and  therefore  the  purchaser 
could  have  no  relief  as  against  his  estate. 
And  further,  that  in  sales  by  a  trustee,  the 
rule  caveat  emptor  strictly  applies.  Peter- 
mans  V.  Lawes,  6  Leigh  523;  Findley  v. 
Hickman,  10  Id.  354;  GranUand  v.  Wight, 
5  Munf.  295. 

Robinson,  for  the  appellee,  insisted  that 
the  purchaser  was  entitled  to  relief  on  the 
ground  of  mistake.  He  referred  to  2  Rob. 
Pr.  32,  and  the  cases  there  cited;  Id.  192; 
Chinn  v.  Heale,  1  Munf.  63. 

BALDWIN,  J.,  delivered  the  opinion  of 
the  Court. 

The  appellant  incurred  no  responsibility 
to  the  appellee  by  his  sale  as  trustee,  under 


the  deed  of  trust  in  the  proceedings  oien- 
tioned,  of  the  land  thereby  conveyed.  Act- 
ing as  trustee,  he  sold  at  public  auction, 
such  property  and  such  title  only  as  were 
vested  in  him  by  the  deed,  according  to  the 
terms  therein  prescribed,  without  any  war- 
ranty ;  and  it  is  not  pretended  that  in 

238  ^conducting    and    accomplishing   the 
sale,  he  was  guilty  of  any  fraudulent 

act  or  misrepresentation,  or  even  fell  into 
any  error  or  irregularity  whatever.  Nor 
does  the  appellee  in  his  bill  seek  relief 
against  him  upon  any  other  ground  than 
the  allegation,  that  a  part  of  the  proceeds 
of  the  trust  sale  remain  in  his  hands,  and 
ought  to  be  subjected  to  the  equity  asserted 
against  the  other  defendants. 

The  equity  asserted  by  the  appellee  is 
founded  upon  an  alleged  deficiency  in  the 
tract  of  land  conveyed  by  the  trust  deed,, 
arising  out  of  an  alleged  defect  in  the  title 
of  Richard  Hoomes,  the  grantor  therein,  to 
a  part  of  the  land  embraced  within  the 
boundaries  thereof.  And  if  that  equity  can 
be  established,  it  must  be  upon  the  suppo- 
sition that  the  grantor  and  cestuis  que  trust 
in  the  deed  are  to  be  affected  by  such  defect 
of  title. 

In  this  case,  the  question  does  not  occur 
whether  the  purchaser  at  such  a  sale  by 
the  trustee,  is'  entitled  to  the  benefit  of  a 
clause  or  covenant  of  warranty  in  the  con- 
veyance from  the  grantor  to  the  trustee. 
Here  there  is  no  clause  or  covenant  of  war- 
ranty in  the  deed :  And  if  the  purchaser  is 
entitled  to  relief,  It  must  be  upon  the 
ground  of  a  mistake  in  regard  to  the  sub- 
ject-matter of  the  contract. 

We  need  not  consider  whether  there  may 
not  be  cases  of  mistake,  in  respect  to  the 
identity  of  land  sold  by  the  trustee  with 
that  conveyed  by  the  grantor,  which  would 
be  proper  for  relief  in  a  Court  of  equity. 
Here  if  there  was  any  mistake,  it  was  not 
of  that  nature.  The  property  sold  was  the 
identical  property  conveyed  by  the  deed ; 
and  there  was  no  room  for  any  mistake, 
unless  in  regard  to  the  validity  of  the 
grantor's  title.  A  mistake  in  respect  to 
that  matter,  is  no  ground  for  relief  to  a 
purchaser,  where  he  takes  upon  himself  the 
risk  as  to  the  title,  as  he  does  when  he  pur- 
chases land  withotit  agreement,  express  or 
implied,  for  a  conveyance  with  warranty  of 
the  title. 

239  *The  principle  upon  which  equity 
relieves  against  a  mistake  in  the  es- 
timated quantity  of  land  sold,  has  no  ap- 
plication to  a  case  like  this.  The  foundation 
of  such  relief  is,  that  the  price  agreed  upon 
by  the  parties  must  be  presumed  to  have 
been  influenced  by  the  estimated  quantity, 
unless  it  appears  that  they  intended  a  con- 
tract of  hazard ;  and  the  mistake  is  cor- 
rected not  only  in  cases  of  deficiency,  bat 
also  in  cases  of  excess.  Here  there  was  no 
estimate  of  the  quantity  as  between  the 
trustee  and  the  purchaser,  but  a  mere  state- 
ment thereof  in  the  grantor's  conveyance 
to  the  trustee.  That  statement  was  mere 
matter  of  description,  and  was  no  element 
of  the  contract  between  the  grantor  and  the 
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troBtee,  for  which  the  consideratioii  eniired 
not  from  the  trustee,  but  the  cestuis  que 
trust,  and  was  in  no  wise  dependent  upon 
the  supposed  quantity  of  the  land.  The 
purpose  of  the  conveyance  was,  that  the 
property  should  be  sold  by  the  trustee,  at 
all  events,  for  whatever  it  would  bring, 
and  the  grantor  undertook  no  responsibility 
either  as  to  title  or  quantity.  If  the  quan- 
tity had  turned  out  after  the  sale  by  the 
trustee  to  be  greater  than  that  mentioned 
in  the  deed,  neither  he,  nor  the  grantor, 
nor  the  cestuis  que  trust,  could  have  exacted 
from  the  purchaser  compensation  for  the 
excess;  and  by  parity  of  reason,  they  are 
not  responsible  for  a  deficiency. 

There  is  no  principle,  therefore,  whether 
of  defective  title  or  deficient  quantity,  upon 
which  the  appellee  is  entitled  to  relief ;  and 
it  is  unnecessary  to  consider  the  other  ques- 
tions of  law  and  fact  which  have  been  dis- 
coBsed  at  the  bar.  And  the  Court  is  of 
opinion,  that  the  decree  of  the  Circuit  court 
is  erroneous. 

Decree  reversed  with  costs,  restraining 
order  set  aside,  and  bill  dismissed  with 
costs.  

240  *Dixon  v.  Myers  &  Co. 

January  Term,  1861,  Richmond. 
(Absent  Cabei;l,  P..  and  Bbooks,  J.) 

I.  Sale*— Something  Remaliiiag  to  Be  Done  by  Seller— 
Wbes  Title  Passes.*— Where  a  contract  is  made  for 
the  porchase  of  an  article  hereafter  to  be  deliv- 
ered and  paid  for,  so  long  as  any  act  remains  to 
be  done  by  the  vendor  In  order  to  put  It  in  a  ntate 
of  readiness  for  delivery,  or  the  amount  of  the 
parchase  money  remains  yet  to  be  ascertained, 
br  the  enumeration,  measurement  or  weiffhinff  of 
tbe  article,  the  general  rule  is,  that  the  property 
does  not  pass  to  the  buyer,  but  remains  at  the 
risk  of  the  seller. 

1.  Seie— Some  Sumo  Cnse  st  Bar.— D  contracts  to 
boy  from  M  all  the  tobacco  stems  M  shall  make 
doriuff  the  year,  at  a  certain  price  per  hundred 
and  for  storage.  It  is  the  risrht  of  M  to  weieh  and 
mark  the  stems  directly  they  are  prized,  and  then 
to  require  payment;  but  for  the  convenience  of 
D  the  stems  are  not  weighed  or  marked  until  D  is 
ready  to  take  them  away,  but  D  is  chareed  the 
storage.  Durinff  the  year  the  factory  of  M  is 
bamedL  and  in  it  is  burned  fifty  hocrsheads  of  these 
stems,  which  had  not  been  weighed  or  marked, 
thonirh  they  had  been  put  aside  for  D.    Hkld: 


Sonwthing  Remains  to  Be  Done  by 
r-Wken  Title  Passes.— The  proposition  laid 
down  in  the  principal  case,  that  whex%  a  contract  is 
made  for  the  purchase  of  an  article  hereafter  to  be 
dellTered  and  paid  for,  so  louflr  as  any  act  remains 
to  be  done  by  the  vendor  in  order  to  put  it  in  a  state 
of  readiness  for  delivery,  or  the  amount  of  the  pur- 
chaae  money  remains  yet  to  be  ascertained,  by  the 
eniuneration,  measurement  or  weifirhiuff  of  the 
article,  the  eeneral  rule  is,  that  the  property  does 
not  pass  to  the  buyer,  but  remains  at  the  risk  of  the 
seller,  is  approved  in  Monran  v.  Kin^r.  28  W.  Va.  7; 
Hood  V.  Bloch,  9  W.  Va.  251.  11  S.  E.  Rep.  012:  Haxall 
▼.  Willis,  15  Oratt  448.  See  foot-note  to  Chapman  v. 
Campbell,  13  GratU  105:  2  Va.  Law  Beg.  68. 


The  property  in  the  stems  had  not  passed  to  D.^ 
and  they  remained  at  the  risk  of  M. 

This  was  a  proceeding  by  foreign  attach- 
ment instituted  in  March  1833,  in  the  Cir- 
cuit court  of  law  and  chancery  for  the 
county  of  Henrico  and  City  of  Richmond, 
by  Samuel  S.  Myers  &  Co.,  against  Thomas- 
Dixon,  an  absent  defendant,  and  John  and 
Samuel  Cosby.  The  pleadings  and  proofs^ 
make  out  the  following  case: 

Samuel  S.  Myers  A  Co.  were  manufac- 
turers of  tobacco  in  the  City  of  Richmond  j 
and  in  the  beginning  of  the  year  1832,  they 
made  a  contract  with  Thomas  Dixon  of  the 
City  of  Boston,  through  his  agent  Charles- 
Palmer,  a  commission  merchant  in  the  City 
of  Richmond,   by  which  they  agreed 

241  to  sell   to  Palmer   for  *Dixon  all  the 
stems  they  should   prize  during   that 

year,  at  1    dollar   75  cents  per  100  pounds, 
and   75   cents   per   hogshead  storage;  they^ 
reserving  the  right  to  send   to  their  father 
in  Baltimore  fifteen   or  twenty  hogsheads. 
Myers  A  Co.  proceeded  from   time  to  time, 
as  the  stems  were  on  hand,  and  the  weather 
was   suitable,    to  prize  the  stems  in  hogs- 
heads averaging  about  1300  pounds  net ;  and 
they  stored  them  in  a  separate  part  of  their 
extensive  factory,  until  such  time  as  it  was. 
convenient    for   Palmer   to  ship  them ;  and 
when    he   was  about  to  remove  them,  they^ 
were  weighed  and  marked. 

It  appears  that  according  to  the  custom 
in  Richmond,  it  was  the  right  of  the  man- 
ufacturer to  weigh  and  mark  the  hogsheads, 
directly  they  were  taken  from  the  press, 
and  then  to  present  the  bill  for  payment  ^ 
but  for  the  convenience  of  the  shipper  th& 
large  manufacturers  seem  not  to  have 
weighed  or  marked  the  hogsheads  until  he 
was  ready  to  remove  them;  and  in  the 
mean  time  to  consider  them  as  on  storage* 
from  the  time  the  stems  were  prized. 

Myers  &  Co.  carrying  on  a  large  busi- 
ness, and  being  possessed  of  a  large  capital, 
seem  to  have  permitted  Palmer  to  consult 
his  convenience  as  to  the  removal  of  the 
stems;  and  he  removed  them  when  an  op- 
portunity to  ship  them  occurred.  But  re- 
ciprocating the  spirit  in  which  they  dealt 
with  him,  he  sometimes  made  advances  to* 
them  on  account  of  the  stems  prized,  before 
they  were  weighed  and  marked,  and  there- 
fore before  they  presented  a  bill ;  whilst  on 
the  other  hand  a  bill  was  sometimes  not 
presented  until  the  stems  were  shipped. 
Both  these  acts  were,  however,  a  departure 
from  what  was  tmderstood  to  be  the  rule  r 
That  was,  that  the  bill  for  the  price  of  the 
stems  and  the  storage  might  be  presented 
at  any  time  after  the  stems  were  prized ; 
but  the  purchaser  was  not  bound  to  pay 
until  the  bill  was  presented ;  and  that  nec- 
essarily involved  the  weighing  and  mark- 
ing the  hogsheads. 

242  *On  the  24th  of  November  1832,  the 
factory  of  Myers  &  Co. ,  with  its  con- 
tents, was  consumed  by  fire.  At  that  time 
there  were  in  the  factory  fifty-six  hogsheads, 
of  stems,  besides  seventeen  hogsheads 
which  had  been  set   aside  foir  Mr.  Myers  of 
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Baltimore.  These  fifty-six  hogsheads  had 
been  stored  away  in  the  part  of  the  factory 
building  appropriated  to  storage;  and  a 
few  days  before  the  fire  occurred  Palmer 
was  at  the  factory,  and  had,  with  one  of 
the  superintendents  in  the  establishment, 
counted  them ;  and  then  urged  this  super- 
intendent to  press  on  the  work  of  prizing 
the  stems,  so  that  he  might  have  one  hun- 
dred hogsheads  ready  by  the  approaching 
Christmas:  But  these  fifty-six  hogsheads 
were  not  weighed  or  marked. 

The  plaintiffs  in  their  bill  stated  that 
these  hogsheads  were  of  the  average  weight ; 
and  this  was  sustained  by  the  proofs.  They 
claimed  that  the  sale  to  Palmer  for  Dixon 
had  been  perfected;  that  the  stems  were 
Dixon's  stems,  in  their  hands  on  storage; 
and  that  he  was  their  debtor  for  the  price 
of  the  fifty-six  hogsheads  of  stems  and 
the  storage,  amounting  to  1266  dollars;  for 
satisfaction  of  which  they  attached  the 
effects  of  Dixon  in  the  hands  of  the  defend- 
ants John  and  Samuel  Cosby.  Dixon  in 
his  answer  denied  that  the  sale  had  been 
perfected,  or  that  the  stems  were  his  prop- 
erty; and  that  was  the  only  question  in 
the  cause. 

The  cause  came  on  to  be  heard  in  June 
1844,  when  the  Court  held  that  the  sale  of 
the  fifty-six  hogsheads  of  stems  was  com- 
plete so  soon  as  the  stems  were  prized  and 
turned  from  under  the  screws;  and  were 
thenceforth,  and  when  burned,  at  the  haz- 
ard and  risk  of  the  defendant  Dixon ;  and 
that  he  should  bear  the  loss  arising  from 
their  destruction :  And  taking  the  value  of 
the  stems  upon  the  evidence,  to  be  at  least 
1266  dollars,  the  Court  gave  the  plaintiffs 
a  decree  against  Dixon  for  that  amount, 
with  legal  interest  thereon  from  the  5th 
day  of  February  1853,  until  paid,  and 
243  their  costs.  *Whereupon  Dixon  ap- 
plied to  this  Court  for  an  appeal, 
which  was  allowed. 

Lyons,  Meredith  and  Young,  for  the  ap- 
pellant. 
Myers  and  Morson,  for  the  appellees. 

DANIEL,  J. ,  delivered  the  opinion  of  the 
Court. 

Where  a  contract  is  made  for  the  purchase 
of  an  article  hereafter  to  be  delivered  and 
paid  for,  so  long  as  any  act  remains  to  be 
done  by  the  vendor  in  order  to  put  it  in  a 
state  of  readiness  for  delivery,  or  the 
amount  of  the  purchase  money  remains  yet 
to  be  ascertained,  by  the  enumeration, 
measurement,  or  weighing  of  the  article, 
the  general  rule  is,  that  the  property  does 
not  pass  to  the  buyer,  but  still  remains  at 
the  risk  of  the  seller. 

It  does  not  seem  to  the  Court  that  there 
is  anything  in  the  case  before  us  to  exempt 
it  from  the  influence  of  this  rule. 

Here  the  contract  was  for  the  purchase 
of  an  article  yet  to  be  prepared.  The  ap- 
pellant by  his  agent  Palmer,  contracted 
with  the  appellees,  for  the  purchase  of  all 
the  tobacco  stems  they  might  prize  during 
the  year  1832,  (with  the  exception  of  a 
number  of  hogsheads  not  exceeding  twenty, 


which  the  appellees  reserved  to  themselves 
the  right  to  send  to  their  father  in  Balti- 
more,) at  one  dollar  and  seventy-five  cents 
per  hundred  pounds,  and  seventy-five  cents 
per  hogshead  storage.  There  was  nothing 
in  the  terms  of  the  contract  to  bind  the 
appellees  to  prepare  any  given  quantity  of 
stems,  and  had  they  at  any  time  after  the 
contract  was  made,  consulting  their  own 
interests  alone,  discontinued  the  manufac- 
ture of  tobacco  and  thus  failed  to  have  any 
stems  prepared,  the  appellant,  however 
much  disappointed  thereby,  would  have 
had  no  legal  ground  of  complaint  against 
them.  And  though  it  appears  that  Palmer 
was     in    the    habit    of    occasionally 

244  *advancing    to   the   appellees  money 
on  account  of  stems   before  the  bills 

were  presented,  there  is  nothing  in  the 
terms  of  the  contract  to  shew  that  he  was 
bound  to  do  so,  or  could  be  called  upon  to 
make  any  payment,  until  notified  in  some 
way  that  stems  were  prepared,  prized, 
weighed  and  ready  for  his  acceptance. 

At  the  time  when  the  fire  occurred  fifty- 
six  hogsheads  of  stems  had  been  prepared, 
prized,  and  set  apart  in  the  storing  room  of 
the  appellees  attached  to  their  factory,  as 
stems  designed  for  the  appellant ;  and  they 
had  been  pointed  out  to  Palmer,  as  such, 
when  on  a  visit  to  the  factory  a  short  time 
before  the  fire,  which  he  made  with  a  view 
to  ascertain  how  far  the  preparation  of  the 
stems  had  prog^ressed.  The  hogsheads 
however  had  not  been  marked  as  the  stems 
of  the  appellant,  nor  had  the  stems  been 
weighed. 

What  was  the  state  of  the  accounts  be- 
tween the  parties  at  the  date  of  the  fire 
does  not  appear.  As,  however,  the  demand 
is  asserted  only  for  the  price  of  the  fifty- 
six  hogsheads,  estimating  them  at  a  sup- 
posed average  weight,  and  their  storage, 
and  there  is  no  other  reference  in  the  plead- 
ings and  proofs  to  the  state  of  accounts, 
the  inference  is,  there  was  not  any  balance 
on  account  of  the  previous  dealings  in  the 
stems  on  either  side. 

It  appears  that  the  wishes  of  Palmer  were 
consulted,  and  the  benefit  of  his  principal 
to  some  extent  promoted  by  the  habit  which 
seems  to  have  prevailed  with  the  appellees, 
of  deferring  the  weighing  of  the  hogsheads 
till  Palmer  might  be  ready  to  ship  them. 
But  there  is  nothing  to  shew  that  such  habit 
originated  in  any  obligation  imposed  by 
the  terms  of  the  contract,  or  that  the  ap- 
pellees did  not  have  a  perfect  right  to  have 
weighed  the  stems  as  soon  as  they  were 
prized,  and  ^o  have  then  demanded  their 
price. 

It  thus  seems  to  the  Court  that  there    is 

no   feature  in    the   case   to   distinguish    it 

favourably       for       the      pretensions 

245  *of  the  appellees  from   the  ordinary 
case   of   a  contract  for  the  purchase 

by  weight  of  goods  to  be  thereafter  pre- 
pared and  delivered  and  paid  for  on  deliv- 
ery, in  which  the  weighing  had  not  taken 
place  at  the  period  to  which  the  questions 
of  property  and  of  consequent  risk  are  to 
be  referred. 
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The  Court  is  therefore  of  opinion  that  at 
the  date  of  the  fire  the  stems  in  question 
were  not  the  property  of  the  appellant,  re- 
maining with  the  appellees  on  account  of 
and  at  the  risk  .of  the  appellant,  but  were 
still  the  property  of  the  appellees ;  and  con- 
sequently that  the  Circuit  court  erred  in 
rendering-- a  decree  in  favour  of  the  appel- 
lees for  the  price. 

Decree  reversed  with  costs,  and  bill  dis- 
missed.   

Holland  v.  Helm's  AdmV. 

Three  Cases, 
(Absent  Cabxiju  P.,  ana  Bbookb.  J.) 

January  Term.  1861,  Ricbmond. 

Sfcwilbr-Degwflw    l.lshnity  of  Sheriff  for  Deflnilt  of 
Dipaty— Case  at  Bar.— M,  a  hiffh  sheriff,  farmed  the 
sheriffalty  to  S  and  T.  and  contracted  with  them 
that  they  were  to  have  the  management  of  the 
office,  to  perform  or  have  performed  the  duties  of 
it.  to  select  and  employ  deputies,  to  control  and 
hare  power  to  dismiss  them.    S  and  T  qualified  as 
deputies,  and  employed  others  who  also  qualified 
as  deputies    of    the    high   sheriff;    and  by  the 
directions  of  S  and  T,  these  other  deputies  paid 
over  all  moneys  collected  on  executions  to  them. 
H.  one  of  these  deputies,  collected  money  on  exe- 
cationsin  his  hands,  and  paid  it  to  S,  but  S  did  not 
PA7  it  to  the  plain tlfEs  in  the  executions:  and  they 
proceeded  airainst  the  hiirh  sheriff  and  obtained 
satisfaction  from  him;  whereupon  he  proceeded 
affalnst  H.    Hsld: 
246     *■•  Sane-^Ssne— Right  of  Sheriff  to  Dismiss.— 
This  contract  did  not  and  could  not  divest 
the  hi«h  sheriff  of  his  power  to  dismiss  any  of 
said  deputies;  or  of  his  risrht  to  refuse  to  permit 
any  person  selected  by  S  and  T  to  qualify  as  a 
deputy, 
a.  <>ssw>    Ssir    Powers   of.— But  subject   to  this 
power,  the  contract  constituted  S  and  T  the  gen- 
eral agents  of  the  hiffh  sheriff,  with  full  author- 
ity to  control  the  persons  selected  by  them  to 
the  same  extent  he  himself  misrht  have  done. 
3.  5— le    Deputy— LiaMllty  to  Sheriff.— S  and  Thav- 
inff  required  the  other  deputies  to  pay  over  the 
moneys  collected  on  executions  to  them,  and  H 
baTin^r  done  so,  thouirh  he  might  in  some  cases 
he  liable  to  the  creditor  in  the  execution,  he  is 
not  liable  to  the  high  sheriff. 

These  were  motions  in  the  Circuit  court 
of  F^ranklin  county,  by  the  administrator  of 
Samuel  Helm,  deceased,  late  high  sheriff 
of  that  county,  against  Ebeneser  M.  HoU 
land  as  one  of  his  deputies,  for  the  purpose 
of  recovering  certain  sums  of  money  which 
Samuel  Helm  had  been  compelled  to  pay 
for  the  alleged  default  of  his  said  deputy 
in  failing  to  pay  over  money  which  he  had 
collected  on  executions  which  came  into 
his  hands;  and  for  his  failure  to  return  the 
executions. 

The  first  case  was  for  the  failure  by  Hol- 
land to  pay  over  to  the  plaintiff  money 
which  he  had  collected  on  an  execution; 
and  for  which  a  judgment  had  been  recov- 
ered against  Helm,  upon  his  official  bond, 
to  the  amount  of  92  dollars  19  cents,  with  in- 
terest on  88  dollars  79  cents,  a  part  thereof, 


from  the  20th  day  of  July  1843  till  paid, 
and  23  dollars  54  cents  costs. 

The  second  was  for  the  like  failure  to 
pay  to  the  plaintiff  money  which  he  had 
collected  on  the  execution,  and  for  failing 
to  return  it.  And  there  had  been  a  judg- 
ment against  the  high  sheriff'  for  133  dollars 
37  cents,  with  interest  thereon  at  the  rate 
of  fifteen  per  cent,  per  annum,  from  the 
7th  day  of  August  1843  till  paid,  and  12  dol- 
lars 78  cents  costs. 

The  third  case  was  for  the  amount  of  a 
fine  of  189  dollars  12  cents,  which  had 

247  been  imposed  upon   the  *high  sheriff 
for  the  failure  of  the  deputy   Holland 

to  return  an  execution;  which  fine  the 
plaintiff  in  the  execution  accepted  in  full 
satisfaction  thereof. 

It  was  proved  by  the  plaintiff,  in  all  the 
cases,  that  Samuel  Helm  was  the  high 
sheriff  of  Franklin  county  from  March  1^2 
to  March  1844;  and  that  Holland  qualified 
as  one  of  his  deputies.  That  during;'  this 
period  the  executions  went  into  the  hands 
of  Holland.  That  he  collected  the  money 
on  the  two  first ;  and  that  the  third  went 
into  his  hands ;  and  that  he  did  not  return 
the  two  last  to  the  office. 

The  defendant  then  proved  that  Helm 
farmed  his  office  of  sheriff  to  William  A. 
Street  and  Stephen  Turn  bull,  by  a  verbal 
agreement,  by  which  they  undertook  to  pay 
him  1650  dollars  for  the  office.  That  they 
were  to  have  the  management  of  the  sheriff- 
alty ;  and  to  perform  or  have  performed  the 
duties  of  said  office ;  to  select  and  employ 
deputies,  to  control  and  to  have  power  to 
dismiss  them.  And  that  they  were  to  give 
bond  and  security  to  indemnify  Helm ;  but 
never  executed  the  bond.  That  Street  and 
TurnbuU  qualified  as  the  deputies  of  Helm ; 
that  they  selected  and  employed  all  the 
deputies,  one  of  whom  was  the  defendant 
Holland;  that  they  conducted  by  them- 
selves, and  by  deputies  employed  and  paid 
by  them,  the  business  of  the  sheriffalty 
during  the  term  of  office  of  Helm;  who 
never  concerned  himself  with  the  business 
of  any  deputy.  That  the  deputies  employed 
by  Street  and  Turnbull  were  required  by 
them  to  bring  all  process  which  came  to 
their  hands  to  them;  to  conform  to  their 
directions,  and  to  pay  over  to  and  account 
with  Street  and  Turnbull  for  all  moneys 
collected  by  said  deputies.  That  the  said 
deputies  did  not  pay  out  money  to  persons 
for  whom  it  was  collected,  except  when 
particularly  directed  by  Street  and  Turnbull. 
That  the  defendant  Holland  paid  over  to 
William  A.  Street  the   money  he  col- 

248  lected  on  the  two  *first  executions. 
That  the  third  execution,  for  the  fail- 
ure to  return  which  a  judgment  had  been 
rendered  against  Helm,  was  given  up  by 
Holland  to  Street,  before  the  return  day 
thereof.  That  the  property  levied  on  was 
sold  under  said  execution  by  Street,  and 
the  money  collected  by  him.  That  the 
creditor  in  the  execution  agreed  to  look  to 
Street  for  the  amount  of  the  execution,  and 
wait  with  him  for  the  money.  That  besides 
this  there  were  other  transactions  between 
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Street  and  this  creditor,  and  no  settlement 
bad  been  made  between  them;  but  upon  a 
settlement  Street  would  be  debtor  to  him  in 
a  sum  as  large  as  the  amount  of  the  execu- 
tion. That  no  bond  was  executed  bj'  Hol- 
land when  he  qualified  as  deputy  of  Helm. 
The  Court  gave  judgment  against  Hol- 
land in  all  of  the  cases ;  and  he  thereupon 
applied  to  this  Court  for  a  supersedeas  to 
each  of  the  judgments ;  which  was  awarded. 

Grattan,  for  the  appellant. 

By  the  common  law  the  high  sheriff  alone 
is  responsible  to  creditors  for  the  mode  in 
which  his  office  is  administered,  or  for  the 
money  made  upon  the  executions  which  go 
into  the  hands  of  his  deputies ;  and  it  is 
only  by  virtue  of  some  statute,  and  to  the 
extent  to  which  the  statute  authorizes  it, 
that  creditors  have  any  remedies  against 
the  deputies.  Watson  on  Sheriffs  33,  7  Law 
Lib.  24;  Cameron  v.  Reynolds,  Cowp.  R. 
403 ;  White  v.  Johnson,  1  Wash.  159.  Our 
statute  gives  the  creditor  a  remedy  against 
the  deputy  sheriff,  in  but  a  single  case ; 
and  that  is  where  the  deputy  has  made  a 
return  upon  the  execution,  which  upon  the 
face  of  the  return,  sheVs  that  the  deputy 
is  responsible  for  the  money  either  made, 
or  which  he  ought  to  have  made,  upon  the 
execution.  1  Rev.  Code,  ch.  134,  {  48,  p. 
542.  In  all  other  cases,  the  only  remedy  of 
the  creditor  is  against  the  high  sheriff; 
and  in  this  case  the  statute  is 
249  *in tended  not  for  the  benefit  of  the 
creditor,  but  for  the  relief  of  the  high 
sheriff;  and  it  is  still  at  the  option  of  the 
creditor  whether  he  will  adopt  it. 

The  high  sheriff  being  the  officer  respon- 
sible to  creditors,  and  having,  by  virtue  of 
his  office  and  of  the  relations  which  he  sus- 
tains to  his  deputies,  full  authority  and 
control  over  them,  he  of  necessity  has  the 
right  to  require,  and  the  power  to  compel 
them  to  discharge  their  duties  according  to 
his  instructions ;  and  to  pay  over  to  him  all 
money  made  or  received  by  them  on  execu- 
tions which  are  placed  in  their  hands.  So 
far  from  its  being  the  duty  of  the  deputy 
to  withhold  from  the  high  sheriff  the  money 
thus  received  by  him,  and  to  pay  it  to  the 
creditor,  formerly,  at  common  law,  a  pay- 
ment to  the  creditor  by  the  sheriff,  was  not 
a  satisfaction  of  the  execution ;  but  it  was 
the  duty  of  the  sheriff  to  obey  the  writ  and 
bring  the  money  into  Court,  that  the  Court 
might  direct  the  disposition  of  it.  Gilbert 
IS4X.  16 ;  Turner  v.    Fendall,   1   Cranch  117, 

136. 

If  indeed  the  creditor  can  have  a  right  to 
proceed  against  the  deputy  who  had  received 
money  on  an  execution,  and  paid  it  over 
to  the  high  sheriff,  (which  it  is  not  neces- 
sary to  consider  in  this  case, )  there  cer- 
tainly can  be  no  doubt  that  there  is  no 
liability  to  the  high  sheriff  in  such  a  case. 
1  Rev.  Code,  ch.  78,  J  30,  p.  283;  Fletcher 
V.  Chapman,  2  Leigh  560;  Drew  v.  Ander- 
son, 1  Call  44.  And  the  question  is  whether 
in  these  cases  Holland  has  not  in  legal  con- 
templation paid  over  the  money  which  he 
collected  on  these  executions  to  Helm. 


It  is  true  that  Holland  was  the  deputy  of 
Helm,  subject  to  be  controlled  by  him  in 
the  execution  of  his  office,  or  dismissed  at 
his  pleasure ;  and  responsible  to  him  for 
the  faithful  discharge  of  his  duties.  But 
it  is  equally  true,  we  think,  that  Helm  had 
the  right  to  exercise  this  control  in  person, 
or  by  his  agents,  as  to  him  was  most  agree- 
able ;  and  that  he  did   appoint  Street 

250  and  *Tumbull  his  agents,    with    full 
authority  to  exercise  this  control  over 

all  the  other  deputies  of  Helm.  Holland 
was  a  deputy  of  Helm  with  all  the  authority, 
and  subject  to  all  the  responsibilities  per- 
taining to  the  office  of  deputy  sheriff,  and 
none  other.  But  Street  and  TurnbuU  were 
not  only  the  deputies  of  Helm,  with  this 
same  authority  and  responsibility ;  but  they 
were  also  the  agents  of  Helm  for  the  man- 
agement of  his  office  of  sheriff,  with  no 
other  restraint  upon  their  power  but  that 
which  arose  out  of  the  duties  pertaining  to 
the  office  of  high  sheriff;  the  duty  of  seeing 
that  they  selected  proper  deputies,  and  that 
the  duties  of  the  office  were  faithfully  ex- 
ecuted. It  is  true  that  Helm  could  not,  if 
he  had  tried,  divest  himself  of  the  power  to 
turn  out  an  unfaithful  deputy;  that  is  a 
power  inherent  in  the  office  of  high  sheriff. 
It  is  also  true  that  he  had  the  power  to  turn 
out  all  his  deputies  whether  unfaithful  or 
not,  and  to  supersede  his  agents ;  and  either 
manage  the  office  himself  or  appoint  other 
agents  to  manage  it;  and  that  their  only 
remedy  in  such  case,  would  have  been  by 
any  action  against  him  for  a  violation  of 
his  agreement.  But  within  these  limits 
the  authority  of  these  agents  was  ample. 
They  were  to  manage  the  office.  They  were 
to  select  and  control,  and  pay  and  dismiss 
the  deputies.  By  virtue  of  this  authority 
they  did  select  and  control  tlie  deputies.  So 
far  as  these  records  shew,  the  selection  of 
Holland  was  judicious,  and  no  obligations 
of  his  office  required  the  high  sheriff  to 
displace  him.  Nor  was  there  anything  in 
the  control  which  these  agents  exercised 
over  the  other  deputies,  in  requiring  them 
to  settle  with  the  agents,  and  pay  the  money 
collected  to  them,  which  required  tlie  in- 
terposition of  the  high  sheriff.  It  was  a 
wise  arrangement  to  enable  them  to  super- 
vise the  action  of  their  deputies,  and  to  re- 
lieve themselves  and  their  principal  from 
responsibility  by  settling  with  the  creditors 
in  the  executions  themselves. 

251  *I  shall  not  cite  authority  to  prove 
that  payment  to  an  agent  who  is  au- 
thorised to  receive  it  is  as  valid  as  a  pay- 
ment to  the  principal.  We  have  already 
seen  that  a  payment  by  a  deputy  to  the 
high  sheriff  is  proper;  at  least  it  is  good 
against  the  claim  of  the  high  sheriff.  Then 
the  only  remaining  enquiry  is,  Can  a 
deputy  act  as  the  agent  of  the  high  sheriff 
in  the  management  of  the  office?  The  per- 
sons who  are  incapable  of  acting  as  ag^ents 
are  few  indeed.  A  wife  may  be  the  ag^ent 
of  her  husband.  An  infant  may  be  an 
agent.  A  servant  may  be  an  agent.  There 
are  numerous  cases  in  which  it  has  been 
held  that  a  deputy  sheriff  may  be  the  agfent 
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of  the  creditor  in  the  execution  placed  in 
his  hands  to  be  served,  so  as  to  release  the 
high  sheriff  from  all  responsibility  for  the 
ac&  of  his  deputy  in  relation  to  the  execu- 
tion. Hamilton  v.  Dalziel,  2  Wm.  Bl.  952; 
Cominsr  t.  Southland,  3  Hill's  R.  552; 
Gorham  v.  Gale,  7  Cow.  R.  739 ;  Walters  v. 
Sykes,  22  Wend.  R.  556;  Ford  v.  Leche,  33 
Engf.  C.  If.  R.  184 ;  Fletcher  v.  Beadley,  12 
Verm.  R.  22;  Downer  v.  Bowen,  Id.  452; 
Strong^  V.  Beadley,  13  Id.  9;  Gwin  v.  Buch- 
anan, 4  How.  Sup.  Ct.  R.  1.  But  if  he  may 
be  the  agent  of  the  creditor  the  argument 
is  a  fortiori  that  he  may  be  the  agent  of 
the  hig'h  sheriff.  Indeed  in  England  he  is 
regularly  appointed  the  agent  of  the  high 
sheriff.  Watson  on  Sheriffs,  p.  374,  Law 
Libr. 

In  the  case  of  Sailing  v.  M' Kinney,  1 
Leigh  42,  the  sub-deputy  Sailing  was  held 
responsible  to  the  high  sheriff  for  moneys 
he  had  paid  over  to  the  deputy  who  farmed 
the  sheriffalty.  But  Sailing  had  executed 
a  bond  to  the  high  sheriff  for  the  faithful 
discharge  of  the  duties  of  his  office ;  and  he 
was  held  responsible  by  virtue  of  his  bond. 
The  case  shews  that  if  he  had  not  executed 
the  bond  he  would  not  have  been  liable. 

252         *Patton,  for  the  appellee. 

The  question  in  these  causes  is, 
whether  Holland  the  deputy  sheriff  is  liable 
to  pay  the  high  sheriff  for  money  collected 
by  him  upon  executions  which  went  into 
his  hands,  and  which  he  failed  to  pay  over 
to  the  creditors  in  the  executions;  and  to 
the  payment  of  which  the  high  sheriff  has 
been  subjected  on  account  of  his  default. 

It  is  true  that  Holland  was  selected  by 
Street  and  TumbuU,  but  he  qualified  as 
one  of  the  deputies  of  Helm.  He  took  the 
oaths  of  office,  and  bound  himself  to  per- 
form the  duties  pertaining  to  that  office. 
He  was  in  fact  a  deputy  of  the  high  sheriff, 
and  derived  his  authority  to  act  as  deputy 
from  the  high  sheriff  alone :  And  the  high 
sheriff  entered  into  no  agreement,  either 
with  Street  and  Turn  bull  or  the  deputies, 
that  the  deputies  should  not  be  responsible 
to  him. 

The  contract  between  Helm  and  Street 
and  Turn  bull  must  be  construed  with  refer- 
ence to  the  office  which  was  the  subject  of 
the  contract.  The  office  imposes  on  the 
sheriff  duties  both  to  the  public  and  indi- 
vidnals;  duties  of  which  he  cannot  divest 
himself.  One  of  these  duties  is  to  provide 
proper  deputies  for  the  execution  of  the 
office.  Another  is  to  take  care  that  these 
deputies  do  faithfully  execute  the  office.  If 
the  contract  between  Helm  and  Street  and 
Tumbull  is  to  be  construed  to  deny  to  the 
high  sheriff  the  right  and  the  duty  to  see 
that  the  deputy  is  a  suitable  person;  if 
under  it  he  is  to  have  no  control  over  the 
officer,  to  turn  him  out  of  office  if  neces- 
sary, then  the  contract  is  null  and  void,  as 
contrary  to  the  policy  of  the  law,  and  vio- 
lative of  the  duties  and  obligations  of  the 
sheriff. 

But  this  is  not  the  true  construction  of 
the  contract.    By  tliat  contract,    according 


to    its    true  intent  and  meaning,  the  high 

sheriff  said  to  Street  and  Turn  bull,  **I  will 

sanction  your  choice  of  deputies,  and 

253  allow  them  *to  qualify   as   such,  pro- 
vided they  are  proper  persons :  but   I 

must  be  entitled  to  turn  them  out  if  the 
circumstances  demand  it,  and  to  hold  them 
responsible  to  me."  In  truth  there  is  not 
in  this  contract  a  word  which  imports  that 
the  deputies  are  absolved  from  liability  to 
the  high  sheriff  for  their  misconduct;  and 
it  may  as  well  be  said  that  they  are  not 
responsible  to  creditors.  If  a  deputy  at  all, 
he  must  perform  all  the  duties  and  incur  all 
the  liabilities  of  the  office. 

If  indeed  the  high  sheriff  had  covenanted 
to  release  the  deputy  from  liability  for  a 
consideration,  then  no  doubt  the  deputy 
would  be  released:  but  this  could  only  be 
by  express  contract.  The  high  sheriff  is 
responsible  for  the  acts  or  the  failures  of 
the  deputy,  and  the  deputy  must  therefore 
be  liable  to  him,  unless  by  the  express  con- 
tract of  the  parties  he  is  released.  This  is 
the  principle  decided  in  Sailing  v.  M'Kin- 
ney,  1  Leigh  42.  And  on  the  principle  in- 
volved in  that  case,  Holland  is  liable  to  the 
high  sheriff.  The  bond  given  by  Sailing 
did  not  create  or  import  any  new  liability ; 
but  only  a  security:  the  liability  existed 
before,  and  arose  out  of  his  office. 

No  man  can  become  a  deputy  sheriff, 
whether  by  contract  with  the  high  sheriff 
or  another  deputy,  except  by  authority  of 
law.  And  by  law  too  every  deputy  is  sub- 
ject at  all  times  to  be  removed  from  office 
by  the  high  sheriff.  These  are  guards  in- 
tended for  the  security  of  the  public ;  and 
of  which  the  public  cannot  be  deprived  by 
any  act  or  contract  of  the  high  sheriff. 
These  principles  are  sustained  and  illus- 
trated by  the  case  of  Orear  v.  Kiger,  10 
Leigh  622. 

We  say  then  that  every  contract  for 
farming  the  sheriffalty  must  be  taken  sub- 
ject to  the  right  of  the  high  sheriff  to  dis- 
place a  deputy,  and  to  hold  every  deputy 
responsible  to  him:  And  therefore,  when 
Street  and  Tumbull  selected  a  deputy  and 
he  was  appointed,  he  became  responsible  to 
the  high   sheriff.     As  deputy   sheriff 

254  ^Holland  had  no  right  or  authority  to 
make  his  returns  to  Street  and  Turn- 
bull,  or  to  pay  over  money  collected  by  him 
upon  executions  to  them :  And  if  he  did  so, 
it  was  upon  his  own  responsibility.  Neither 
had  Street  and  Tumbull  any  right  to  re- 
quire the  deputies  to  pay  over  the  money  to 
them :  but  the  deputy  might  have  insisted 
upon  his  right,  as  it  was  his  duty,  to  pay 
the  money  to  the  plaintiffs  in  the  execu- 
tions. If  this  was  not  the  right  of  the 
deputy,  then  he  cannot  be  responsible  either 
to  the  creditor  or  the  sheriff.  What  right 
indeed  has  the  high  sheriff  to  require  the 
deputy  to  pay  money  to  him?  The  deputy 
is  directly  responsible  to  the  creditor ;  and 
a  payment  to  the  high  sheriff  cannot  relieve 
him  of  that  responsibility.  It  is  true  that 
if  he  paid  the  money  to  the  high  sheriff  he 
could  not  be  further  liable  to  him,  but  it 
would  not  relieve  him  from  his  liability  to 
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the  creditor.  Nor  can  his  payment  to  Street 
-and  Turn  bull  relieve  him  from  his  liability 
to  the  creditor  and  the  hic'h  sheriff.  Our 
statutes  on  this  subject  will  be  found  in  1 
Rev.  Code,  ch.  78,  {  IS,  p.  279;  |33,  p.  283; 
^nd  ch.  134,  {  47,  48,  p.  541. 

The  statutes  referred  to  prescribe  the  lia- 
bilities of  the  deputy,  an4  give  the  reme- 
dies of  the  creditor  and  the  high  sheriff. 
In  the  cases  now  under  consideration  the 
remedies  provided  for  creditors  against  the 
high  sheriff  have  been  pursued;  and  he  has 
been  subjected  for  the  default  of  this  dep- 
uty. That  default  has  been  proved,  and 
his  only  excuse  is,  that  he  paid  the  money 
to  Street,  another  deputy.  Now  what  con- 
tract Holland  had  with  Street  which  re- 
quired the  payment  of  the  money  to  him, 
does  not  appear.  But  the  high  sheriff  was 
not  privy  to  any  such  contract,  and  cannot 
be  affected  by  it.  But  if  there  was  such  a 
contract  it  is  obnoxious  to  the  objection 
before  stated.  The  deputy  is  a  sworn  public 
officer,  with  defined  duties  to  be  performed 
by  him ;  and  he  can  make  no  contract 
255  .  which  *will  absolve  him  from  the  per- 
formance of  these  duties,  as  to  third 
parties  not  cognizant  of  the  contract. 

AI/LBN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion  that  the  respon- 
sibility of  the  plaintiff  in  error  in  this  case 
is  to  be  ascertained  and  determined  by  the 
contract  between  the  high  sheriff  and  Street 
and  Turnbull,  to  whom  he  farmed  the 
sheriffalty ;  in  pursuance  of  which  contract 
the  plaintiff  in  error  was  selected  and  em- 

?loyed  as  a   deputy  by  the  said  Street  and 
^urnbuU,    and    permitted   to  qualify  as  a 
deputy  sheriff  by  the  high  sheriff. 

That  by  the  terms  of  the  contract  referred 
to,  the  said  Street  and  Turnbull  were  to 
have  the  management  of  the  sheriffalty,  to 
perform  or  have  performed  the  duties  of 
the  office,  to  select  and  employ  deputies,  to 
control  and  have  power  to  dismiss  them. 
This  contract  construed  with  reference  to 
the  subject  matter  thereof,  did  not  and 
could  not  divest  the  high  sheriff  of  his  power 
to  dismiss  any  of  said  deputies,  or  of  his 
right  to  refuse  to  permit  any  person  so 
selected  and  employed  by  Street  and  Turn- 
bull  to  qualify  as  a  deputy :  But  subject  to 
such  power,  the  contract  constituted  Street 
and  Turnbull  his  general  agents,  with  full 
authority  to  control  the  persons  selected  by 
them  to  the  same  extent  he  himself  might 
have  done.  If  the  sheriff  requires  his 
deputy  to  return  process  or  pay  over  money 
collected  to  him,  though  in  certain  cases 
provided  for  by  statute,  the  creditor  might 
have  a  remedy  against  the  deputy,  not- 
withstanding such  payment  to  the  high 
sheriff,  the  latter  if  made  responsible,  could 
on  no  ground  claim  to  subject  the  deputy 
to  a  liability,  when  so  far  as  respected  the 
sheriff,  he  had  been  guilty  of  no  default. 
In  accordance  with  the  agreement  and  un- 
derstanding of  the  parties,  the  plaintiff  in 
error  was  selected  and  employed  by  Street 
and     Turnbull,     and    was     permitted     by 


256  the  high  sheriff  to  ^qualify  as  his 
deputy  without  executing  any  bond  to 
indemnify  the  high  sheriff;  and  in  pur- 
suance of  the  directions  of  Street  and 
Turnbull  delivered  to  them  or  one  of  them 
process,  and  paid  over  the  money  collected 
by  him;  thus  doing  what  the  high  sheriff 
had  agreed  he  should  do  when  he  constituted 
Street  and  Turnbull  his  general  agents  in 
relation  to  the  office,  with  power  to  select 
and  employ,  to  control  and  dismiss,  the 
deputies.  In  the  case  of  Sailing  v.  M'Kin- 
ney,  1  Leigh  42,  it  was  agreed  that  the 
sub-deputy  was  to  be  accountable  to  the 
deputy  who  had  farmed  a  particular  baili- 
wick of  the  county  to  him,  but  the  sheriff 
was  not  privy  to  such  agreement,  and  per- 
mitted the  sub-deputy  to  qualify  at  the  in- 
stance of  the  deputy ;  the  sub-deputy  giving 
to  the  sheriff  a  bond  to  indemnify  him 
against  any  loss  arising  from  his  acts.  In 
the  present  case  the  sheriff  must  be  treated 
as  privy  to  the  arrangements  between  Street 
and  Turnbull  and  their  sub-deputies,  for  it 
grew  out  of  the  contract  which  he  had  made. 
He  looked  to  Street  and  Turnbull  as  the 
parties  responsible  to  him,  and  thereforcT 
required  no  bond  from  the  plaintiff  in  error 
when  he  qualified  as  deputy. 

Reversed  with  costs,  and  this  Court  pro- 
ceeding to  render  such  judgment  as  the 
Court  below  ought  to  have  rendered — Judg- 
ment for  defendant,  with  costs. 


257  *Qaines'  Adm'r  v.  Alexander. 

January  Term,  1861,  Richmond. 

(Absent  GabbijL,  P.,  and  Bbookb.  J.) 

Bzecutors  and  Admlnlstrstora— Bvldoiice— Psper  Exe- 
cuted  by  Administrator  before  Qualification— Ceee 

at  Bar.— In  an  action  of  debt  aerainst  an  admin- 
istrator on  a  bond  alleffed  to  be  the  bond  of  his 
intestate,  the  issue  was  upon  the  plea  of  non  s$t 
factum:  and  on  the  trial  the  plaintiff,  after  calling 
the  attesting  witness,  to  corroborate  him,  offered 
in  evidence  a  paper  signed  by  the  defendant,  in 
which  the  bond  was  referred  to.  This  paper  was 
executed  by  the  defendant  in  the  lifetime  of  his 
intestate,  and  did  not  purport  on  its  face  to  hare 
been  executed  by  the  defendant  as  the  asrent  of 
his  intestate,  nor  was  there  any  proof  of  such 
agency.    Held: 

I.  Same— Same  — 5eine— Admissibility.— The  paper 
havinff  been  executed  by  the  defendant  before 
he  Qualified  as  administrator,  it  is  not  compe- 
tent evidence  as  the  admission  of  a  party  on  the 
record. 
3.  Same— Same— Agency— Proof  ol— The  paper  not 
purporting  to  be  executed  as  airent  of  his  In- 
testate, is  not  of  itself  evidence  of  agency  so  as 
to  render  it  competent  evidence. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  f^auquier  county,  brought  in  1839, 
by  John  Alexander  against  Richard  H. 
Gaines,  as  administrator  of  Seth  Gaines 
deceased,  upon  the  bond  of  Seth  Gaines  for 
135  dollars,  bearing  date  the  16th  of  May 
1823,  and  payable  the  25th  September  fol- 
lowing.    The   defendant   filed   the  plea  of 
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payment  and  several  pleas  of  non  est  fac- 
tuin* 

Upon  the  trial  of  tfae  cause  the  defendant 
took  a  bill  of  exceptions  to  an  opinion  of 
the  Court,  which  is  as  follows : 

npon  the  trial  of  this  cause  the  plaintiff's 
counsel,  in  his  opening  remarks,  read  in 
eridence  to  the  jury,  without  objection,  a 
paper  in  these  words : 

Whereas  Seth  Gaines,  of  Stafford  county, 
became   indebted  to  John  Alexander, 

258  of  Frederick,  by  bond,    for  *the  sum 
of  one  hundred  and  thirty-five  dollars, 

bearing  date  the  16th  May  1823,  and  due 
the  25th  September  of  the  same  year ;  and 
whereas  the  said  Alexander  hath  agreed  to 
take  a  certain  mare  which  said  Seth  pur- 
chased of  said  Alexander,  and  the  said  Al- 
exander agrees  to  sell  said  mare  for  the 
best  price  that  he  can,  and  credit  the  above 
named  bond  by  the  proceeds  of  such  sale. 
And  by  mutual  agreement  between  the  said 
Alexander  and  Richard  H.  Gaines,  the  sur- 
Tiving  executor  of  William  Gaines,  of 
SiaffOTd,  the  said  Richard  Gaines  agrees  to 
^iye  Mr.  J.  Alexander  notice  (before  he 
relinquishes  his  claim  on  the  property  as 
executor,  of  said  -Seth's  proportion  of  his 
lather's  estate, )  to  make  the  balance  of  the 
bond  that  may  be  unpaid,  and  that  the  said 
Richard  H.  Gaines  will  not  put  in  any  plea 
to  prevent  the  said  Alexander  from  making 
the  balance  on  said  bond,  after  the  estate 
of  his  father  is  settled  up  and  debts  paid. 
In  witness  whereof,  we  have  —  set  our 
hands  and  seals,  this  25th  day  of  December 
1823. 

John  Alexander,  [Seal.] 

Richard  H.  Gaines,  [Seal.] 
Teste,  James  Wigginton, 
Samuel  Botts. 
And  the  defendant's  counsel,  in  his  open- 
ing statement  to  the  jury,  silso  read  the 
aaid  paper  and  commented  upon  it ;  where- 
upon one  of  the  plaintiff's  counsel  remarked 
audibly,  that  he  (the  defendant's  counsel) 
had  made  the  said  paper  evidence  by  read- 
ing it  to  the  jury  and  commenting  upon  it. 
The  counsel  for  the  defendant  then  re- 
marked, that  the  said  paper  was  not  evi- 
dence. The  plaintiff  then  examined  the 
sntMcribing  witness  to  the  bond  in  the  dec- 
laration mentioned,  who  proved  the  execu- 
tion thereof  by  the  obligor,  the  intestate  of 
the  defendant.  The  plaintiff's  counsel  pro- 
ceeded to  read  the  paper  before   men- 

259  tioned,  *and   the  defendant's  counsel 
then  moved  the  Court   to   exclude   it, 

upon  Uie  ground  that  it  was  not  competent 
evidence  upon  the  issues  joined  in  this 
cause;  but  the  Court  being  of  opinion  that 
it  was  evidence  upon  the  issue  of  non  est 
factum,  in  corroboration  of  the  testimony 
of  the  subscribing  witness,  refused  to  ex- 
clude it.  It  was  admitted  that  the  paper 
first  mentioned  was  executed  in  the  lifetime 
of  Seth  Gaines,  but  the  Court  instructed 
the  jury,  that  the  said  paper  was  not  to  be 
regard^  as  evidence  on  any  question  in 
the  cause  but  the  sealing  and  delivery,  by 
the  intestate  of  the  defendant,  of  the 
bond,  the  execution  of  which  had  been  pre- 


viously proved  by  the  subscribing  witness. 
It  was  admitted  that  the  paper  was  executed 
by  the  defendant. 

There  was  a  verdict  and  judgment  for 
the  plainUff  for  122  dollars  16  cents,  with 
interest  thereon  from  the  25th  September 
1823  until  paid,  and  his  costs.  And  there- 
upon the  administrator  Gaines  applied  to 
this  Court  for  a  supersedeas,  which  was 
awarded. 

Stanard  and  Bouldin,  for  the  appellant. 
Morson,  for  the  appellee. 

DANIEL,  J.  It  appears  from  the  bill  of 
exceptions,  that  the  counsel  for  the  defend- 
ant m  error,  in  opening  his  case,  read  to 
the  jury,  without  objection,  and  commented 
on,  a  certain  paper  which  is  set  out  in  the 
said  bill.  This  paper  which  purports  to  be 
executed  by  the  plaintiff  and  defendant, 
recognizes  as  the  bond  of  the  intestate  the 
instrument,  the  execution  of  which  was 
the  matter  in  issue.  It  also  appears  that 
the  counsel  of  the  plaintiff  in  error,  in  his 
opening  statement  likewise  read  and  com- 
mented on  the  paper;  whereupon  it  was  re- 
marked by  the  counsel  of  the  defendant  in 
error  that  the  said  paper  was  thereby  made 
evidence  in  the  cause.  This  claim  was 
however  denied    by    the    counsel   of    the 

plaintiff  in  error,  who  insisted  that 
260      the  *said    paper    was    not    evidence. 

Subsequently  the  counsel  of  the  de- 
fendant in  error,  having  first  introduced 
the  subscribing  witness  to  the  bond  in  the 
declaration  mentioned,  who  proved  its  ex- 
ecution by  the  obligor  the  intestate  of  the 
plaintiff  in  error,  proceeded  to  read  the 
paper  first  above  mentioned.  The  counsel 
of  the  plaintiff  in  error  then  moved  the 
Court  to  exclude  said  paper  upon  the  ground 
that  it  was  not  competent  evidence  upon 
the  issues  joined  in  the  cause;  but  the 
Judge  of  the  Circuit  court  being  of  opinion 
that  it  was  evidence  on  the  issue  of  non 
est  factum,  in  corroboration  of  the  testi- 
mony of  the  subscribing  witness,  refused 
to  exclude  it.  It  was  admitted  that  the  said 
paper  was  executed  by  the  plaintiff  in 
error;  but  it  was  also  further  admitted  that 
it  was  executed  by  him  in  the  lifetime  of 
his  intestate. 

It  is,  I  think,  quite  clear  from  the  bill  of 
exceptions,  that  whilst  the  Judge  of  the 
Circuit  court  regarded  the  course  of  the 
counsel  in  regard  to  the  paper  as  a  part  of 
the  history  of  the  proceedings  in  the  cause 
proper  to  be  certified,  he  did  not  intend  to 
rest  the  correctness  of  his  decision  in  any 
measure  on  that  ground ;  but  simply  on  the 
ground  that  the  paper  was,  of  itself,  legal 
and  competent  evidence  in  corroboration  of 
the  testimony  of  the  subscribinfi^  witness. 
For  what  purpose  the  counsel  oi  the  plain- 
tiff in  error  referred  to  the  paper  does  not 
appear;  but  it  is  seen  that  so  soon  as  warned 
by  the  opposing  counsel  that  it  would  be 
relied  on  as  evidence  in  the  cause,  he 
promptly  resisted  the  pretension.  And  even 
if,  through  inadvertence,  the  paper  had 
been  permitted  to  go  to  the  jury  without 
any  show  of  opposition,  it  would,  I   appre- 
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hend,  have  been  the  duty  of  the  Court,  on 
the  motion  of  the  plaintiff  in  error,  to  have 
instructed  the  jury  to  disreg^ard  it,  if  the 
Court  was  of  opinion  that  it  was  not  legal 
testimony. 

261  *The  question   of  law   involved    in 
the  refusal  of  the   Court   to  exclude 

the  papei,  is  I  think,  therefore  fairly  pre- 
sented, unembarrassed  by  any  considera- 
tions arising"  out  of  the  conduct  of  the 
counsel  of  the  plaintiff  in  error  in  regard 
to  it  previous  to  his  motion  to  the  Court  to 
exclude  it. 

In  Phillips  on  Evidence,  vol.  1st,  page 
90,  it  is  announced  in  general  terms,  that 
admissions  are  evidence  in  favour  of  the 
other  side,  whether  made  by  the  real  party 
on  the  record,  or  by  a  nominal  party  who 
sues  as  a  trustee  for  the  benefit  of  another, 
or  whether  made  by  the  party  who  is  really 
interested  in  the  suit,  though  not  named 
on  the  record.  The  universality  of  expres- 
sion used  by  the  Judges  in  delivering  their 
opinions,  in  the  cases  referred  to  as  author- 
ity for  the  rule,  might  seem  at  first  view  to 
sanction  such  a  doctrine.  If  we  look  how- 
ever to  the  reasons  upon  which  the  rule  is 
founded,  it  becomes  very  obvious  that  as  so 
announced  it  must  be  subject  to  very  im- 
portant qualifications.  In  the  case  of  the 
King  V.  The  Inhabitants  of  Hardwick,  11 
Bast.  R.  578,  Lrord  Ellenborough  sets  forth 
as  the  foundation  of  the  rule,  '*the  reason- 
able presumption  that  no  person  will  make 
any  declaration  against  his  interest  unless 
it  be  founded  in  truth."  This  rule  of 
evidence  was  one  of  the  matters  of  consid- 
eration in  the  case  of  Burton  v.  Scott,  3 
Rand.  399.  The  case  was  one  of  probat, 
and  the  question  turned  upon  the  capacity 
of  the  testator.  The  wife  of  the  testator 
was  one  of  the  legatees  and  interested  in 
establishing  his  will,  and  it  was  sought  by 
those  who  contested  its  validity,  to  rely  on 
her  declarations,  as  to  the  incapacity  of 
her  husband  to  make  a  will,  made  by  her 
in  his  lifetime  and  before  the  date  of  the 
will.  It  was  decided  by  this  Court  that  the 
reason  of  the  rule  did  not  reach  the  case  of 
such  declarations ;  and  that  the  rule  did  not 
extend  to  admissions  and  declarations 

262  made  by  ^parties  before  their  interest 
in  the   subject   matter  of  controversy 

arose. 

The  reasons  for  denying  the  extension  of 
the  rule  to  the  admissions  and  declarations 
of  representatives,  made  before  they  are 
clothed  with  their  representative  rights 
and  duties,  would  seem  to  be  equally  obvi- 
ous :  And  all  the  cases  which  I  have  been 
able  to  find  deny  the  competency  of  such 
evidence.  Thus  in  Webb  v.  Smith,  21  Eng. 
C.  L.  R.  3^,  the  declarations  of  a  prochein 
amie  made  before  the  institution  of  the 
suit,  were  decided  to  be  not  admissible  for 
the  defendant.  And  in  f^enwick  and  others 
V.  Thornton,  22  Eng.  C.  Lr.  R.  246,  which 
was  the  case  of  a  suit  by  the  assignees  of  a 
bankrupt,  it  was  decided  that  the  defendant 
could  not  rely  on  the  admissions  of  one  of 
the  plain tifiB  made  before  he  was  appointed 


assignee.  The  precise  question  before  as 
arose  in  the  case  of  Plant  v.  M^Ewen,  ^ 
Conn.  R.  544,  and  under  circumstances  very 
similar  to  those  in  which  it  is  presented 
here. 

That  was  a  suit  against  William  M'Ewen 
as  the  executor  of  his  father.  The  plain- 
tiffs in  their  declaration  alleged  that  the 
testator  had  in  his  lifetime,  for  a  valuable 
consideration,  assigned  to  the  plaintiffs, 
and  warranted  as  due  and  owing,  a  note  on 
one  William  Walker;  whereas  the  defend- 
ant, before  the  said  assignment,  acting  for 
and  as  the  agent  of  his  father,  had  received 
of  Walker  a  note  on  one  Hawley,  payable 
to  said  Walker  under  an  agreement,  as  agent 
of  his  father,  to  endorse  said  last  mentioned 
note  as  a  credit  on  the  first: — that  there 
had  been  a  failure  to  comply  with  the 
agreement,  in  consequence  of  which  the 
estate  of  the  father  in  the  hands  of  the  de- 
fendant as  executor  had  become  liable  to 
the  plaintiffs  for  the  amount  of  the  note 
from  Hawley  to  Walker.  On  the  trial  the 
Judge  admitted  evidence   proving   that  the 

defendant  did  receive  the  note  against 
263      Hawley,  and   that  he  agreed  to  *en- 

dorse  it  on  the  note  of  his  father 
against  Walker.  No  other  evidence  was 
offered  to  shew  that  the  defendant  was  in 
the  transaction  the  authorized  agent  of 
his  father.  In  the  Supreme  court  the  effort 
was  made  by  counsel  to  vindicate  the  cor- 
rectness of  the  decision  of  the  Judge  on 
two  grounds.  1st.  That  the  act  of  the  de- 
fendant in  receiving  the  note  against  Haw- 
ley, and  his  agreement  to  credit  it  on 
the  note  against  Walker,  were  admissible 
as  the  acts  and  declarations  of  a  party  to 
the  record.  And  2d.  That  his  conduct  in 
the  matter  was  competent  evidence  as  tend- 
ing to  shew  that  he  was  acting  in  the 
transaction  as  the  agent  of  his  father.  But 
the  Court  decided  that  on  neither  ground 
could  the  legality  of  the  evidence  be  sus- 
tained. The  Judge  delivering  the  opinion 
of  the  Court  said,  that  whilst  it  was  true 
as  a  general  rule,  that  the  declarations  of 
a  party  to  the  record  were  evidence  against 
him,  there  was  no  principle  which  would 
authorize  the  proof  of  an  act  or  contract  of 
the  defendant,  antecedent  to  his  acceptance 
of  the  trust  of  executor,  to  affect  the  estate 
committed  to  his  care :  And  that  the  naked 
act  and  engagement  of  the  defendant,  with- 
out the  exhibition  or  actual  pretence  of  any 
authority,  implied  no  proof  of  agency ;  nor 
did  they  constitute  premises  from  which 
any  such  inference  could  be  deduced.  To 
apply  these  remarks,  with  slight  modifica- 
tion, as  I  think  we  may  properly  do,  to  the 
case  before  us,  is  to  decide  its  fate.  The 
certificate  of  the  Judge  negatives  the  exist- 
ence of  any  proof  in  the  cause,  except  what 
is  to  be  inferred  from  the  paper  heretofore 
mentioned,  tending  to  shew  that  the  plain- 
tiff in  error  was  the  agent  of  his  intestate 
Seth  Gaines:  And  the  paper  on  its  face 
shews  no  claim  or  assertion  on  the  part  of 
the  plaintiff  in  error  that  he  was  acting  in 
the  matter  under  any  authority  derived  from 
the  said  Seth. 
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254         *I  am  therefore  of  opinion,  that  the 
Circait  court  erred  in  refusing  to  ez- 
dnde  the   paper   last  mentioned ;  and  that 
the  judgment  ought  to  be  reversed. 

The    other   judges    concurred    in    Judge 
Daniel's  opinion. 

Judgment  reversed. 


^Sheldon  &  als.  v.  Armstead's  AdmV 

&  als.* 

January  Term.  1851,  Richmond. 

(Ateent  CABSUi.  P..  and  Bbooks,  J.) 


Admlalstratorst— Case  at  Bar.— G  died 
in  1702,  making  W  his  executor.  In  1784  bill  by 
legatees  of  Q  acalnat  administrators  of  W  for  an 
acconnt.  The  administrators  bavlnff  turned  oyer 
tbe  estate  of  W  to  D  the  busband  of  S  the  only  cbild 
of  W.  lie  attends  to  the  settlement  of  the  account 
before  the  commissioner,  which  is  returned  in  1796. 
After  the  death  of  D,  S  tbe  executrix  of  D,  and  her 
Mcnid  husband,  in  18M,  upon  a  rule  for  counter  se- 
cnrtty.  surrender  the  office,  and  L  another  ex*or  of 
D  qualifies,  to  whom  S  and  her  husband  pay  over 
the  assets  in  their  hands.  In  1806 bill  amended,  and 
S  and  her  husband  and  L  executor  of  D  made  par- 
ties, and  they  answer  contestluff  the  claim  of  plain- 
tilis.  and  except  to  the  report  After  the  revival  of 
the  suit  acainst  L,  he  pays  over  to  tbe  legatees  of 
D  alaive  amount  of  the  assets  in  his  hands :  and  in 
1814  he  dies,  when  the  suit  is  revived  asrainst  the  ad- 
ministrator d4  ^onit  nan  of  D  ;  and  in  1816  there  is  a 
decree  against  him  based  upon  the  report  of  1798. 
He  takes  an  appeal,  and  in  1881  the  decree  is  re- 
versed for  a  matter  of  form,  but  affirmed  in  other 
respects,  and  the  Court  below  is  directed  to  enter  a 
decree  auxordiuiTly.  In  1888  the  Court  below  enters 
the  decree  In  favor  of  all  the  legatees  of  O  except  B, 
as  to  whom  her  marriaire  is  suffffested,  and  the  en- 
try  of  the  decree  Is  postponed  until  the  husband  is 
made  a  party.  Afterwards  B's  husband  dies ; 
265  amd  then  in  1826  all  the  legatees  *of  G,  includ- 
ing B.  Hie  their  bill  atrainst  the  administratrix 
of  the  administrator  de  bonis  non  of  D  and  his  leffa- 
tees,  and  the  representative  of  L,  to  have  satisfac- 
tion of  the  decrees  of  1816  and  1882.  In  1889  the  bill 
is  dismissed  as  to  the  administratrix  of  the  admin- 
istrator <l«  &9»i«  non  and  the  representative  of  L, 
which  on  appeal,  is  reversed  In  1886.  In  1888  the 
plaintiffs  make  the  sureties  of  the  administrator 
4i  bonis  non  of  D  and  the  leffatees  of  L  parties. 
BxLD: 

1.  Ssae— Oeerecs — Coocliislveiiess.  —  That  the  de- 
crees of  1816,  1821  and  18S2,  taken  in  connexion 
with  tbe  decree  of  the  court  of  appeals  of  1886, 
conclusively  establish  against  D  and  all  his  repre- 
sentatives, the  indebtedness  of  Ws  estate  to  the 
legatees  of  G :  that  they  had  a  rlffht  to  follow 
the  assets  in  the  hands  of  D ;  that  a  sufficiency 
of  such  assets  had  come  to  his  hands  ;  and  that 
his  representatives  who  have  received  his  assets 
are  accountable  to  said  legatees  for  the  assets 
so  received. 

*FDr   MenograpMc  note    on    Moltlfaiiousness    (In 
G^Bi^),  •••  ■■'I  •*  case. 

iSee  monographic  noUon  '^Executors  and  Admin- 
istrators.** 


a.  Ssme    Jadgmcnt  atrslnst  Admloistrator  d.  b.  n.t— 

Effect— QU.JSBS :  What  would  be  the  effect  Ren- 
erallyofa  Judgment  affainst  an  administrator 
ds  bonis  non  in  establishing  a  debt  against  tbe  es- 
tate, so  as  to  conclude  a  former  executor  or  ad- 
ministrator, and  thereby  subject  him  to  a 
devtutavitf 

3.  SaBM-Sana— Same—Case  at  Bar.— Under  the 
circumstances  of  this  case,  the  decree  affalnst 
the  administrator  ds  bonis  non  of  Din  1823,  in 
pursuance  of  the  decree  of  the  Court  of  appeals 
of  1821.  and  substantially  affirmiuff  the  decree  of 
1816,  must  be  held  as  conclusive  upon  L  the  prior 
executor  of  D,  upon  the  question  of  the  indebted- 
ness of  the  estate  of  W:  theriffht  to  foUow  his 
assets  in  the  hands  of  D ;  the  receipt  of  sufficient 
assets  \}y  D  for  the  payment  thereof  :  and  the 
liability  of  his  estate  for  the  amount. 

4.  5aflM— Devastavit— What  Constltaites.— That  L 

haviuff  paid  over  to  the  legatees  of  D  the  assets, 
with  full  notice  of  the  claim  of  G*s  legatees,  and 
after  the  suit  was  revived  against  him,  such 
pajrment  constituted  a  dsvastaviL 
B.  ftaain  Credits  Case  at  Bar.— A  part  of  the  assets 
of  D's  estate  haviuff  been  retained  by  L,  and  re- 
covered by  suit  from  his  executor  after  his  death, 
by  the  administrator  ds  bc-nis  non  of  D,  L  is  to  be 
credited  for  the  amount  so  recovered. 

6.  Chancery  Practice— iloltlfarlonsness— Case  at 
Bar.— As  the  legatees  of  G  claimed  by  force  of  the 
same  decrees  ascertalniuff  the  riffhts  of  all :  and 
havluff  a  common  interest,  are  seekluff  satisfac- 
tion out  of  a  common  fund,  it  was  proper  to  unite 
in  one  suit  to  ffet  the  beneilt  of  the  former  de- 
crees in  their  favor  ;  and  the  bill  is  not  multi- 
farious. 

7.  Same— Saow— Same.- The  ritrht  of  the  plaintiff  B 
to  prosecute  the  suit  to  enforce  the  previous 
decrees,  is  not  to  be  distinguished  from  that  of 

the  other  plaintiffs. 
266      **•  Pldoclarles  — Statute    Umltlns     Actions 

against— Effect  on  Case  at  Bar.— As  the  de- 
cree of  1816  was  suspended  by  the  appeal,  and  no 
deilnite  decree  establishiuff  the  debt  affalnst  the 
estate  of  D,  was  made  until  1828,  and  as  until  then 
the  claimants  had  no  rlffhtto  proceed  asralnst 
the  representative  of  L  for  his  dsvastctvit,  the 
statute  of  1826  was  no  bar  to  the  suit  commenced 
in  that  year :  nor  was  the  suit  barred  by  the 
delay  of  the  plaintiffs. 

9.  Bxecatorsand  Administrators— Liability— Case  at 
Bar.— The  personal  representative  of  L  having 
paid  over  the  assets  to  the  devisees  and  leffatees 
of  It.  without  notice  of  the  plaintiffs'  claim,  it 
was  proper  to  subject  them  in  the  ilrst  instance, 
instead  of  the  personal  representative. 

10.  Same— Credits— Case  at  Bar.— That  the  amount 
paid  over  by  the  administrator  of  L  to  the  ad- 
ministrator ds  bonis  non  of  D,  under  the  decree 
of  the  Court,  should  be  applied  as  a  credit  to  L, 
to  the  principal  of  the  debt  due  from  D  to  G,  for 
which  li  was  held  responsible. 

11.  Case  at  Bar.— That  some  of  the  legatees  of  G 
haviuff  abandoned  the  prosecution  of  their  claim, 
the  liabilities  of  the  parties  who  are  responsible 
for  W  are  diminished  to  the  amount  of  the  shares 
of  these  legatees. 

tDeath  of  Executor— Administrator  d.  b.  n.— Revival 
of  Suit.— See  principal  case  cited  \n/oot-nols  to  Brax- 
ton V.  Harrison.  11  Gratt  80. 
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13.  Same.— The  wife  of  the  personal  represontatlye 
of  Ii,  was  a  leffatee  for  life  of  L.  and  had  died, 
and  the  property  had  been  transferred  to  those 
entitled  In  remainder,  before  amy  recovery  in  the 
case.  B  havinff  no  assets  of  his  wife,  cannot  be 
held  responsible  on  account  of  such  life  estate 
which  had  previously  terminated :  and  the  assets 
of  L  which  the  claimants  were  entitled  to  follow, 
had  passed  Into  the  hands  of  those  entitled  In 
remainder. 

■a.  5«iiie.— Under  the  circumstances  of  this  case, 
the  plaintiffs  should  proceed  first  against  the 
leffatees  of  D  for  the  recovery  of  the  amount 
due  them ;  and  should  only  recover  from  the 
legatees  of  L  so  much  of  their  claim  as  cannot 
be  recovered  from  the  leffatees  of  D. 

14.  Same— Statute  Linltlng  Actkms  a|r>ln«t  Pidu- 
claries.— As  the  decree  of  1888  ascertained  the 
rlffht  of  the  plaintiffs  to  proceed  against  the 
sureties  of  the  administrator  <U  boni$  non  of  D, 
and  they  were  not  made  parties  until  1888,  the 
act  of  1886  is  a  ffood  defence  for  them  against  the 
claim  of  the  plaintiffs. 

Gill  Armstead  and  William  Armstead 
were  brothers  and  partners  in  business, 
residing  in  the  county  of  New  Kent.  Gill 
Armstead  died  in  the  year  seventeen  hundred 
and  sixty-two,  having  first  made  his  will 
which  was  duly  admitted  to  record,  by  which 
he  gave  his  slaves  and  personal  estate 
267  to  be  equally  divided  among  *hia  six 
children  as  they  should  come  of  age 
or  marry ;  and  he  appointed  his  wife  Betty, 
his  brothers  William  and  John  Armstead, 
and  his  friends  Richard  Allen,  sen.,  Rich- 
mond Allen,  and  Dudley  Williams,  sen., 
his  executrix  and  executors;  all  of  whom 
qualified. 

Previous  to  April  1784,  Betty  Armstead 
the  widow  and  executrix  of  Gill  Armstead, 
had  married  John  Lewis,  and  William  and 
John  Armstead  and  Richard  Allen,  sen., 
the  executors  of  Gill,  had  died.  On  the  7th 
of  that  month  a  bill  was  exhibited  in  the 
high  Court  of  chancery  at  Richmond,  by 
William  Armstead,  Miles  Seldon,  jr.,  and 
Betty  his  wife,  John  Gary  and  Susanna  his 
wife.  Mar  J  Burwell,  John  Ambler  and 
Frances  his  wife,  and  Martha  Armstead, 
the  said  William  Armstead  and  the  female 
plaintiffs  being  the  children  and  legatees  of 
Gill  Armstead,  against  Dudley  Williams  and 
Richmond  Allen  surviving  executors  of  Gill 
Armstead,  William  Clayton,  administrator, 
and  Mary  Armstead,  administratrix  of  Wil- 
liam Armstead  the  brother  and  executor  of 
Gill,  and  William  Armstead  administrator 
of  John  Armstead,  who  was  also  a  brother 
and  executor  of  Gill  Armstead,  the  ob- 
ject of  which  suit  was  to  procure  a  settle- 
ment and  distribution  of  the  estate  of 
Gill  Armstead  in  the  hands  of  his  exec- 
utors. 

Dudley  Williams  and  Richmond  Allen, 
the  surviving  executors,  filed  their  answer, 
stating  that  the  management  of  the  estate 
had  been  wholly  left  to  William  and  John 
Armstead  and  the  widow  Betty,  and  that 
the  respondents  never  interfered  with  the 
estate  until  after  the  death  of  William  and 
John  Armstead,  when  they  possessed  them- 


selves of  such  of  the  testator's  books  and 
papers  as  they  could  find ;  and  although  the 
books  shewed  large  balances  in  some  in- 
stances, due  the  testator,  yet  they  could  col- 
lect none  of  them ;  they  having  been  paid 
either  to  Gill  Armstead  in  his  lifetime,  or 
to  their  co-executors  William  and  John 
Armstead,  after  his  death.  The  bill 
was  also   answered   by   Clayton    and 

268  *Mary  Armstead,  executor  and  execu- 
trix   of  William    Armstead,    stating 

their  willingness  to  account  as  the  Court 
should  direct:  And  John  Armstead 's  ad- 
ministrator answered,  claiming  that  his 
intestate  was  in  advance  to  the  estate  of  his 
testator;  and  saying  that  he  was  ready  to 
account. 

In  1786,  Betty  Lewis  the  executrix  of  Gill 
Armstead,  was  made  a  defendant,  and  filed 
her  answer :  and  in  November  of  the  same 
year  a  decree  was  made  directing,  1st.  That 
Betty  Lewis,  Dudley  Williams  and  Rich- 
mond Allen,  render  an  account  of  the  ad- 
ministration of  their  testator's  estate.  2d. 
That  William  Clayton  and  Mary  Arnilstead 
render  an  account  of  their  intestate  William 
Armstead's  administration  on  Gill  Arm- 
stead's  estate.  3d.  That  William  Armstead, 
administrator  of  John  Armstead,  render  an 
account  of  the  administration  of  said  John 
upon  the  estate  of  Gill  Armstead. 

Under  the  foregoing  decree  commissioner 
Hay  made  a  report  in  March  1798,  shewing 
due  from  the  estate  of  William  Armstead 
the  executor,  to  the  estate  of  Gill  Armstead, 
the  sum  of  £  2168.  18.  6M*  >  ^^^  from  the 
estate  of  John  Armstead  the  sum  of  £  422. 
9.  3^.  The  commissioner  then  proceeded 
to  state  accounts  between  the  executors  and 
the  legatees  of  Gill  Armstead,  based  on 
these  balances,  shewing  the  amount  due  to 
each  legatee. 

The  balance  found  against  William  Arm- 
stead seems  to  have  arisen  out  of  the  trans- 
actions of  the  partnership  which  had  existed 
between  himself  and  Gill  Armstead;  of 
which  partnership  no  mention  was  made  in 
the  bill  or  in  any  of  previous  proceedings. 

In  June  1799,  all  the  defendants  being 
dead,  subpoenas  to  revive  the  suit  against 
the  representatives  of  William  and  John 
Armstead,  were  awarded;  and  leave  was 
given  the  plaintiffs  to  amend  their  bill  by 
making  William  Dandridge  a  defendant. 
William  Dandridge  was  the  husband  of  Su- 
sanna, the  only  child  of  William  Armstead 
the  executor    of  Gill   Armstead;  and 

269  although  *not  a   party  in   the    cause 
when  the  accounts  were  taken,  was  in 

fact  the  party  principally  interested,  and 
was  the  party  who  attended  to  the  settle- 
ment of  the  accounts.  Although  he  aeems 
to  have  acknowledged  the  service  of  a  sub- 
poena upon  him,  he  was  not  made  a  party 
by  an  amended  bill  during  his  lifetime.  In 
the  early  par,t  of  the  year  1803  he  died,  hav- 
ing by  his  will  appointed  his  wife  Susanna 
and  William  Langbome  and  John  Bassett 
his  executrix  and  executors ;  and  Susanna 
Dandridge  alone  qualified,  in  June  1803. 
In  1804  or  1805,  Susanna  Dandridge  hav- 
ing intermarried  with  David  Dorrington, 
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the  plaintiffs  filed  a  bill  of  revivor  and  sup- 
plement, in  which  were  recited  the  previous 
proceeding^  in  the  cause,  the  leave  to 
amend  the  bill  by  making*  William  Dan- 
dridge  a  defendant,  granted  in  1799,  the 
issuing  of  subpoenas  to  revive  under  that 
order,  the  death  of  William  Dandridge,  the 
qualification  of  his  widow  as  executrix  and 
her  intermarriage  with  Dorrington,  and  the 
appointment  of  William  Langhorne  and 
John  Bassett  as  executors  of  Dandridge. 
The  bill  charged  the  existence  of  the  part- 
nership between  Gill  and  William  Arm- 
stead  ;  that  at  the  death  of  Gill,  William  was 
indebted  to  the  concern;  and  that  after 
Gill's  death,  he  possessed  himself  of  the 
partnership  effects  to  a  considerable  amount, 
and  took  upon  himself  the  entire  manage- 
ment of  the  said  Gill's  personal  estate,  as 
executor.  That  he  kept  open  the  partner- 
ship store  for  twelve  months  after  QUI 
Armstead's  death,  receiving  the  profits;  at 
the  end  of  which  time  he  sold  off  the  stock, 
and  took  into  his  possession  all  the  books, 
papers,  bonds,  &c.,  of  the  partnership,  and 
of  Gill  Armstead.  That  after  the  marriage 
of  William  Dandridge  with  Susanna,  the 
onlj  child  of  said  William  Armstead,  the 
administrators  paid  over  and  delivered  up 
to  Dandridge,  in  right  of  his  wife,  all  the 
property  of  William  Armstead,  and  whatever 

was  due  from  them  as  his  administra- 
270      tors,    before   they  had  accounted  *for 

any  of  said  William  Armstead' s  trans- 
actions either  as  surviving  partner  or  as 
executor  of  Gill  Armistead.  That  there  was 
then  no  personal  representative  of  the 
estate  of  William  Armstead ;  and  that  under 
these  circumstances  the  complainants  had 
a  right  to  follow  the  personal  assets  of  Wil- 
liam Armstead  in  the  hands  of  William 
Dandridge  and  his  representatives,  for  sat- 
isfaction of  their  claims  against  him  as 
surviving  partner  and  executor  of  Gill  Arm- 
stead. They  therefore  made  Dorrington 
and  wife,  Bassett  and  Langborne  defend- 
ants, and  asked  for  satisfaction  out  of  the 
estate  of  William  Dandridge. 

On  the  12th  of  May  1804,  on  the  motion 
of  the  sureties  of  Mrs.  Dorrington  as  exec- 
utrix of  Dandridge,  the  Court  made  an 
order  on  Dorrington  and  wife  for  counter 
security ;  and  on  the  3d  of  June  1805,  Dor- 
rington appeared,  and  for  himself  and  his 
wife  consented  that  the  estate  of  William 
Dandridge  should  be  delivered  to  the  sure- 
ties ;  and  the  same  was  ordered  accordingly : 
whereupon  William  Langbome  qualified  as 
executor  of  William  Dandridge. 

Dorrington  and  wife  answered  the 
amended  and  supplemental  bill,  resisting 
the  pretensions  of  the  plaintiffs  on  various 
grounds.  There  was  also  a  subpoena  to 
answer  the  bill,  issued  in  November  1805, 
and  returned  served  on  Langborne ;  and  an 
attachment  was  issued  against  him  in  July 
1806,  the  service  of  which  he  acknowledged ; 
and  in  October  1806,  he  filed  his  answer,  in 
which  he  relied  on  the  great  lapse  of  time 
since  the  death  of  Gill  Armstead  as  fur- 
nishing' a  presumption  that  all  matters  of 
the  partnership  had  been  duly  settled,  and 


the  plaintiffs  satisfied  all  proper  demands ; 
and  in  aid  of  this  presumption  he  relied  on 
the  facts  that  the  plaintiffs  had  many  years 
before  received  their  proportions  of  Gill 
Armstead 's  estate  without  any  reservation 
as  to  the  partnership;  that  several  of  the 
plaintiffs  afterwards  gave  their  bonds 
to    William    Armstead,     which   they 

271  ^ would  not   have  done   if    there   had 
been    no   settlement;    and   that  John 

Armstead,  the  acting  executor,  actually 
received  a  large  portion  of  the  goods,  from 
which  a  settlement  of  the  partnership 
should  be  inferred.  He  further  denied  the 
right  of  the  plaintiffs  to  call  the  defendant, 
or  the  estate  of  his  testator,  to  account  con- 
cerning the  matters  mentioned  in  the  bill; 
and  he    pleaded   the  statute  of  limitations. 

It  appears  that  on  the  29th  of  December 
1806,  Dorrington  and  wife  paid  over  to 
I^ngt>ome  assets  of  the  estate  of  William 
Dandridge  to  the  amount  of  20,696  dollars 
17  cents ;  and  on  the  same  day  he  paid  to 
the  legatees  of  Dandridge  20,529  dollars  48 
cents :  and  it  also  appears  that  he  received 
other  assets,  amounting  to  upwards  of 
10,000  dollars ;  and  that  his  payments  to  the 
legatees  amounted  to  upwards  of  27,000  dol- 
lars of  principal. 

In  1815  William  Langborne  died,  and  John 
Bassett  having  refused  to  qualify  as  execu- 
tor of  William  Dandridge,  the  estate  was 
committed  to  Thomas  H.  Prosser,  high 
sheriff  of  the  county  of  Henrico.  The  cause 
came  on  to  be  heard  on  the  1st  day  of  June 
1816,  when  it  was  revived  in  the  name  of 
Abraham  A.  Green  and  Elizabeth  A.  A. 
Cocke,  children  of  Martha  Green,,  who  was 
Martha  Armstead,  and  by  consent  of  the 
plaintiffs  was  dismissed  as  to  the  represen- 
tatives of  John  Armstead ;  the  plaintiffs  not 
wishing  to  prosecute  their  claim  against 
his  estate :  And  the  Court,  holding  that  it 
was  not  necessary  to  bring  the  representa- 
tives of  the  deceased  executors  of  Gill  Arm- 
stead, or  of  the  deceased  administrators  of 
William  Dandridge,  before  the  Court,  and 
reciting  that  it  appeared  that  William  Arm- 
stead, whose  representatives,  Mary  Arm- 
stead and  William  Clayton,  were  originally 
parties  to  this  suit,  was  the  principal  act- 
ing executor  of  Gill  Armstead,  and  surviv- 
ing partner  of  said  Gill  and  William ;  and 
that  he  received  the  greater  part  of  the 
debts  of  said  partnership,  as  well   as 

272  *those  of  said  Gill  in   his  individual 
right,  and  that  after  his  death  all  the 

estate  of  the  said  William  Armstead,  as 
well  as  the  books,  papers  and  evidences  of 
debts,  belonging  as  well  to  the  said  partners 
as  to  the  said  Gill  Armstead,  came  into  the 
hands  of  William  Dandridge,  formerly  a 
party  in  this  cause,  who  intermarried  with 
Susanna,  the  only  child  of  said  William 
Armstead,  now  the  wife  of  David  Dorring- 
ton, both  of  whom  are  defendants;  and 
overruling  all  the  exceptions  of  the  defend- 
ants, was  of  opinion  that  the  plaintiffs  had 
a  right  to  follow  the  estate  of  William 
Armstead  which  came  to  the  hands  of  Wil- 
liam Dandridge,  who  it  appears  possessed 
himself   of  a    sufficiency  of  that  estate,  as 
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well  as  of  the  debts  due  to  Gill  Armstead's 
estate,  to  pay  the  claims  of  the  plaintiffs 
found  to  be  due  to  them  respectively.  It 
was  therefore  adjudged,  ordered  and  de- 
creed, that  the  defendant  Thomas  H.  Pros- 
ser,  committee  of  the  estate  of  William 
Dandridge,  out  of  the  estate  of  the  said 
William  which  had  or  might  come  to  his 
hands  to  be  administered,  should  pay  to 
the  plaintiff  William  Armstead,  £  490.  4. 
8Ji.,  with  interest  at  five  per  cent,  per  an- 
num on  £  361.  9.  9.,  part  thereof,  from  the 
11th  day  of  May  1778,  till  paid;  to  the 
plaintiff  Betty  Selden,  in  her  own  right, 
£  245.  7.  lOii.,  with  like  interest  on  ;f  243. 
10.  11.  from  the  29th  of  October  1774,  till 
paid ;  to  the  plaintiff  Susanna  Gary,  in  her 
own  right,  £  348.  13.  8.,  with  like  interest 
from  the  16th  of  March  1777 ;  to  the  plain- 
tiff William  Selden,  administrator  de  bonis 
non  of  Joseph  Selden,  £  188.  6.  7}^.,  with 
like  interest  from  the  26th  November  1774, 
in  right  of  his  deceased  wife  Mary ;  to  John 
Ambler,  surviving  husband  of  his  deceased 
wife  Frances,  £  361.  9.  9.,  with  like  inter- 
est from  the  25th  October  1767 ;  to  Abraham 
A.  Green  and  Elizabeth  A.  A.  Cocke,  chil- 
dren of  Martha  Green,  who  survived  her 
husband,  ;f  361.  9.  9.,  with  like  interest 
from  the  25th  of  October  1767 ;  and   their 

.  costs. 
273  *On  the  3d  of  June  1816,  adminis- 
tration de  bonis  non  on  the  estate  of 
William  Dandridge,  was  granted  to  Bar- 
tholomew Dandridge  his  son,  who  executed 
a  bond  in  the  penalty  of  £  20,000.,  with 
Thomas  H.  Terrill  and  three  others  as  his 
sureties ;  and  thereupon  took  an  appeal  from 
the  foregoing  decree  of  the  1st  of  June  1816. 
On  the  11th  of  December  1821,  the  cause 
was  decided  in  the  Court  of  appeals,  when 
the  Court,  for  reasons  stated  in  the  decree, 
approved  the  decree  of  the  Court  of  chancery 
affirming  the  report  of  the  commissioner, 
and  overruling  the  exceptions  thereto ;  not- 
withstanding some  of  the  plaintiffs  had  not 
strictly  entitled  themselves  to  a  decree  by 
taking  administration  on  the  estates  to 
which  they  were  so  respectively  entitled; 
and  it  was  held  that  under  the  circumstances 
of  the  case  the  Chancellor  would  have  been 
justified  in  decreeing  payment  to  these  ap- 
pellees respectively,  of  the  sums  mentioned 
in  the  decree,  on  their  giving  bond  with 
security  to  the  satisfaction  of  the  Court,  to 
the  appellant  ^o  indemnify  him  from  any 
claim  which  might  be  made  by  any  legal 
representative  of  the  person  in  whose  right 
such  payment  was  decreed.  The  decree  was 
therefore  reversed,  with  costs,  and  the  cause 
was  remanded  to  the  Court  of  chancery  to 
have  a  decree  entered  according  to  the  fore- 
going principles;  and  in  case  of  a  failure 
to  give  such  bonds,  to  have  the  suit  revived 
in  the  name  of  the  legal  representative  of 
the  party  in  whose  right  the  claim  is,  and 
proceeded  in  to  a  final  decree. 

On  the  18th  of  July  1822,  a  decree  was 
made  in  the  Chancery  court  in  conformity 
with  the  decree  of  the  Court  of  appeals,  in 
favour  of  the  plaintiffs  respectively,  aguinst 
Bartholomew  Dandridge,   administrator  de 


bonis  non  of  William  Dandridge,  for  the 
sums  mentioned  in  the  decree  of  the  1st  of 
June  1816,  except  as  to  Elizabeth  A.  A. 
Cocke.  As  to  her,  the  decree  was,  that  ^4t 
being  suggested  that  Elizabeth  A.  A. 
Cocke,  one  of  the  plaintiffs,  hath  inter- 
married with  Booth,   this  cause 

274  *is   retained   for  further   proceedings 
as  to   that    plaintiff;    and    leave    is 

g^ven  the  said  Booth  and  wife  to  file  a  bill 
of  revivor  and  supplemental  bill.  At  the 
time  this  decree  was  entered  Bartholomew 
Dandridge's  powers  as  administrator  had 
been  revoked,  and  David  Dorrington  and 
his  wife  had  been  allowed,  at  the  September 
term  of  the  County  court  of  Henrico,  in 
1821,  to  give  the  counter  security  required 
in  1805,  and  to  resume  the  administration 
of  William  Dandridge's  estate.  And  thus 
terminated  this  suit  of  Armstead  v.  Arm- 
stead. 

In  the  month  of  September  1826,  the  bill 
in  the  present  suit  of  Armstead  v.  Dan- 
dridge was  exhibited  in  the  District  Court 
of  chancery  then  held  in  Williamsburg,  by 
Gill  Armstead  and  Thomas  B.  Allen,  ad- 
ministrators of  William  Armstead  deceased, 
one  of  the  children  of  Gill  Armstead  de- 
ceased, and  one  of  the  plaintiffs  in  the 
former  suit  of  Armstead  v.  Armstead,  Betty 
Selden,  Susanna  Cary,  William  Selden,  ad- 
ministrator of  Joseph  Selden,  John  Ambler 
and  Abram  A.  Green,  being  the  same  plain- 
tiffs as  in  the  former  suit  (except  Elizabeth 
A.  A.  Booth,  who  had  obtained  no  decree, 
but  as  to  whom  the  cause  was  retained  and 
leave  to  amend  the  bill  given,)  against 
David  Dorrington  and  his  wife  Susanna, 
executrix  of  William  Dandridge  deceased, 
William  Duval,  the  administrators  of  John 
Pendleton,  and  the  committee  and  adminis- 
trator of  John  Adams,  securities  of  said 
Susanna  as  executrix  aforesaid,  Burwell 
Bassett  administrator  of  William  Lang- 
borne,  who  was  one  of  the  executors  of 
William  Dandridge,  Bartholomew  Dan- 
dridge administrator  de  bonis  non  of  Wil- 
liam Dandridge  deceased,  and  in  his  own 
right  as  heir  and  devisee  of  said  William 
Dandridge,  John  Williams  and  Scianna  his 
wife,  Eleanor  Dandridge,  John  B.  Richard- 
son and  I<avinia  his  wife,  and  Robert  F. 
Dandridge,  heirs  and  devisees  of  the  said 
William  Dandridge.  The  object  of  this  biU 
is  to  carry  into  effect  the  decree  obtained 
in  the  same   Court  by   the   plaintiffs 

275  against  Bartholomew  *Dandridge,    as 
administrator  de  bonis  non  of  William 

Dandridge ;  to  which  decree  and  to  all  the 
proceedings  on  which  it  is  founded,  refer- 
ence is  made  by  the  bill  as  part  thereof. 

The  bill  avers,  that  the  said  decree  has 
been  unavailing,  because  the  estate  of  Wil- 
liam Dandridge  has  been  all  wasted  or  sold, 
so  that  no  execution  can  reach  it,  although 
his  estate  is  fully  able  to  pay  all  the  de- 
mands against  it ;  that  Susanna  Dandridge, 
the  widow  of  William,  qualified  as  his  exec- 
utrix, and  soon  thereafter  intermarried 
with  Dorrington,  who  received  considerable 
estate  of  said  William  into  their  hands, 
which    they  wasted  and  converted  to  their 
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own  nse;  that  William  Lrangbome  also 
qnalified  as  executor  of  said  William  Dan- 
dridge,  on  the  3d  of  Jane  1805,  and  received 
a  large  estate  into  his  possession,  which  he 
also  wasted  or  misapplied :  that  Bartholo- 
mew Dandridge  qualified  as  administrator 
de  bonis  non  of  William  Dandridge,  and 
received  a  large  estate  into  his  hands  of  the 
said  William  Dandridge,  which  he  also 
wasted  and  misapplied ;  that  the  said  Wil- 
liam Dandridge  left  a  large  real  estate, 
which  is  in  the  hands  of  his  heirs  and  dev- 
isees, and  which  may  be  liable  to  the 
plaintifiFs'  demands,  in  the  event  that  the 
personal  estate  was  expended  in  the  pay- 
ment of  specialty  debts,  or  to  the  extent 
that  it  was  so  consumed ;  that  some  or  all 
of  the  defendants  are  liable  for  the  plain- 
tiffs' said  decree,  and  relief  is  accordingly 
prayed  against  them. 

The  administrators  of  John  Pendleton, 
one  of  the  sureties  of  Susanna  Dorrington 
as  executrix  of  William  Dandridge,  an- 
swered, averring  their  ignorance  of  the 
matters  charged,  and  calling  for  proof  of 
them,  and  insisting  that  the  claims  of  the 
plaintiffs  should  be  regarded  as  stale  de- 
mands, their  intestate  Pendleton  having 
been  dead  more  than  twenty  years,  and  no 

demands  ever  before  made. 
276         *William  Duval,  another  surety  of 

Mrs.  Dorrington,  answered  the  bill  to 
the  same  effect. 

Burwell  Baasett,  administrator  of  William 
Langbonie,  also  answered  the  bill,  admit- 
ting that  I^angbome  was  executor  of  Wil- 
liam Dandridge,  and  calling  for  proper  and 
legal  proof  of  the  plaintiffs'  demands.  He 
denies  that  I^ngt>orne  ever  wasted  the 
estate  of  William  Dandridge,  or  any  part 
thereof,  and  avers  that  the  said  estate  was 
dnly  and  fully  administered  by  I^angbome 
in  his  life,  and  his  administration  duly 
settled  by  the  respondent,  since  his  death, 
nnder  an  order  of  the  Richmond  Chancery 
court;  upon  which  settlement  the  balance, 
and  divers  bonds,  &c. ,  for  the  payment  of 
money  found  among  the  papers  of  Lang- 
borne,  and  appearing  to  be  due  to  William 
Dandridge' 8  estate,  were  paid  and  handed 
over  to  Bartholomew  Dandridge,  the  ad- 
ministrator de  bonis  non  of  William  Dan- 
dridge, under  the  decree  of  said  Court ;  that 
since  the  death  of  Langbome,  the  heirs  or 
devisees  of  William  Dandridge  had  divided 
among  themselves,  by  sale  under  a  decree 
of  said  Court,  a  large  real  estate,  amount- 
ing to  about  60,000  dollars ;  that  the  com- 
plainants had  prosecuted  their  claims 
against  Langbome,  in  his  lifetime,  and 
fsdled  to  establish  them  against  him,  and 
should  not  now  be  permitt^  to  disturb  the 
respondent.  He  exhibits  with  his  answer, 
Bartholomew  Dandridge's  receipt  for  sundry 
bonds,  certificates  of  stock,  &c.,  handed 
over  to  him. 

In  1827  the  death  of  Susanna  Dorrington 
was  sugirested,  and  the  cause  was  revived 
against  Mosby  Sheppard,  sheriff  of  Henrico 
and  committee  of  her  estate,  and  of  the 
estate  of  William  Dandridge ;  also  the  death 
of  Bartholomew  Dandridge  was  suggested, 


and    the  cause   revived   against  Catharine 
Dandridge,  his  administratrix. 

At  the  January  term  1828,  a  decree  was 
rendered  for  the  settlement  of  the  follow- 
ing accounts,  viz :  1st.  An  account  of  Bar- 
tholomew Dandridge's  administration 

277  of  *Wllliam  Dandridge's  estate.  2d. 
Of  Catharine  Dandridge's  adminis- 
tration of  Bartholomew  Dandridge's  estate. 
3d.  Of  William  I/angborne's  administration 
of  William  Dandridge's  estate,  taking  as 
prima  facie  true,  liable  to  be  surcharged 
and  falsified  by  the  plaintiffs,  the  account 
settled  under  the  decree  of  the  Richmond 
Chancery  court,  and  relied  on  in  the  answer 
of  the  defendant  Bassett;  and  in  taking 
this  account  the  commissioner  was  directed 
"to  separate  the  payments  made  to  the  heirs 
and  legatees  of  William  Dandridge  de- 
ceased, and  the  credits  arising  from  rents." 
4th.  An  account  of  Burwell  Bassett' s  ad- 
ministration of  L«angbome's  estate,  unless 
he  shall  admit  assets,  &c.  5th.  An  account 
of  all  the  real  estate  in  the  possession  of 
the  heirs  or  devisees  of  William  Dandridge, 
derived  by  devise  or  descent  from  nim,  and 
if  aliened,  to  whom,  at  what  time,  and  for 
what  price.  6th.  An  account  of  all  the 
specialty  debts,  if  any,  of  William  Dan- 
dridge, paid  out  of  his  personal  estate. 

In  January  1829,  the  commissioner,  An- 
derson, returned  his  report  under  the  said 
decree : 

First.  An  account  of  Bartholomew  Dan- 
dridge's administration  of  William  Dan- 
dridge's estate,  shewing  due  to  the  estate 
of  William  Dandridge  the  sum  of  2095  dol- 
lars 12  cents,  on  14th  February  1821,  interest 
added  to  the  31st  December  1828,  969  dollars 
93  cents,  total  31st  December  1828,  3085  dol- 
lars 5  cents.  This  account  is  settled  from 
an  audit  of  Henrico  County  court,  returned 
in  the  lifetime  of  Bartholomew  Dandridge. 

Secondly.  An  account  of  Catharine  Dan- 
dridge's administration  of  Bartholomew 
Dandridge's  estate,  shewing  due  to  the 
estate  of  Bartholomew  Dandridge,  on  31st 
December  1828,  the  sum  of  1244  dollars  84 
cents. 

Thirdly.     An    account    of  payments   by 

I<angborne  to  William  Dandridge's  devisees 

and   legatees,   and  rents  received,  shewing 

principal   paid  over  to  William  Dan- 

278  dridge's  ^children  and  widow,  23,249 
dollars  57  cents,  over  and   above   the 

rents  credited  in  said  account.  This  ac- 
count is  taken  from  the  account  rendered 
under  the  order  of  the  Richmond  Chancery 
court  before  referred  to,  of  Langborne's 
administration  of  William  Dandridge's 
estate,  by  separating  the  items  of  payment 
to  the  legatees,  and  rents  of  real  estate 
therein  contained. 

The  commissioner  reports,  that  Bassett 
had  settled  no  account  of  his  administra- 
tion of  Langborne's  estate,  nor  had  he 
admitted  assets,  and  that  none  of  the  de- 
fendants, heirs  and  devisees  of  William 
Dandridge,  had  rendered  the  accounts  re- 
quired of  them  as  to  the  real  estate  devised 
or  descended. 

Various  exceptions    are  filed  to  the   said 
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report  by  the  plaintiffs  and   the  defendant 
Bassett,  administrator  of  Langbome. 

These  exceptions  of  Bassett  were  for 
failing  to  credit  the  estate  of  William  Dan- 
dridge  and  to  charge  Bartholomew  Dan- 
dridge's  estate  with  various  sums  of  money 
which  it  was  alleged  Bassett,  as  adminis- 
trator of  L/angborne,  had  paid  over  to  Bar- 
tholomew Dandridge,  as  administrator  de 
bonis  non  of  William  Dandridge,  under  a 
decree  of  the  Chancery  court.  After  the 
death  of  Langbome  and  qualification  of 
Bartholomew  Dandridge,  the  latter  filed  a 
bill  in  the  Chancery  court  at  Richmond 
against  Burwell  Bassett,  as  the  pdminis- 
tratof  of  William  I<angbome,  to  compel 
Bassett  to  pay  over  to  him  the  assets  of 
William  Dandridge' s  estate  which  were  in 
the  hands  of  Langbome  at  the  time  of  his 
death.  The  commissioner  to  whom  the  ac- 
counts were  referred  reported  the  sum  of 
2872  dollars  66  cents  as  in  the  hands  of 
Langbome,  as  executor  of  William  Dan- 
dridge ;  and  this  sum  was  paid  over  to  Bar- 
tholomew Dandridge  under  the  decree  of  the 
Court.  Of  this  sum  777  dollars  54  cents 
was  expended  in  a  due  course  of  adminis- 
tration, leaving  a  balance  in  the 
279  hands  of  Bartholomew  *Dandridge  of 
2096  dollars  12  cents,  as  due  the  14th 
of  February  1821.  The  commissioner  also 
reported  two  bonds  given  by  Bartholomew 
Dandridge  to  Langbome,  one  for  purchases 
at  a  sale  of  the  personal  estate  of  William 
Dandridge  made  by  Langbome,  for  2087 
dollars  50  cents,  due  15th  January  1807,  and 
the  other  for  2000  dollars,  for  money  of 
William  Dandridge's  estate  loaned  by  Lang- 
bome to  Bartholomew  Dandridge  the  15th 
of  July  1814.  There  was  also  2228  dollars 
due  from  Dorrlngton  for  purchases  at  the 
sale,  with  interest,  also  6(X)  dollars  for  rent 
of  real  estate,  and  some  other  bonds  of  third 
persons  due  to  William  Dandridge' s  estate 
and  held  by  Langbome,  the  obligors  in 
which  the  commissioner  reported  to  be  in- 
solvent* These  debts  were  charged  to  Bar- 
tholomew Dandridge,  administrator  of 
William  Dandridge,  in  the  commissioner's 
report ;  and  the  Court,  approving  the  report, 
decreed  in  his  favour  against  Bassett,  as 
administrator  of  Langborne,  for  the  balance 
so  ascertained  to  be  due,  and  he  paid  over 
the  amount  and  transferred  the  bonds  to 
Bartholomew  Dandridge. 

At  the  July  term,  1829,  the  cause,  which 
was  then  dismissed  as  to  Betty  and  William 
Selden,  came  on  to  be  heard  on  the  said 
report,  Ac,  when  the  Court  of  chancery, 
being  of  opinion  that  the  powers  of  Su- 
sanna Dorrington,  as  executrix  of  William 
Dandridge,  never  were  revoked  or  annulled 
in  her  lifetime,  and  that  the  grant  of  ad- 
ministration de  bonis  non  to  Bartholomew 
Dandridge  was  a  nullity,  and  that  the  estate 
of  William  Langbome  was  not  bound  by 
the  decree  against  Bartholomew  Dandridge, 
the  administrator  de  bonis  non,  being  no 
party  or  privy  thereto,  adjudged  and  de- 
creed, that  the  plaintiffs'  bill  be  dismissed  as 
to  the  defendants  Catharine  Dandridge,  ad- 
ministratrix of   Bartholomew    Dandridge, 


and  Burwell  Bassett,  administrator  of  Wil- 
liam Langborne,    without  prejudice  to  any 
other  or  further  claim  which  the  plain- 

280  tiffs  in  any  other  suit  may  *properly 
assert  against  said  estates.     And    it 

was  then  further  ordered  and  decreed,  that 
the  defendant  Mosby  Sheppard  render  before 
one  of  the  commissioners  of  the  Court  an 
account  of  Susanna  Dorrington 's  adminis- 
tration of  William  Dandridge' s  estate,  and 
an  account  of  his  own  transactions  as  com- 
mittee of  said  Susanna  Dorrington;  and 
that  the  defendant  David  Dorrington  render 
an  account  of  his  acting^  as  husband  of  said 
Susanna  Dorrington,  and  thereby  executor 
of  said  William  Dandridge. 

From  «o  much  of  this  decree  as  dismissed 
the  bill  as  to  the  defendants  Dandridge  and 
Bassett,  the  plaintiffs  obtained  an  appeal; 
and  on  the  16tb  February  1836,  the  decree 
was  reversed  and  annulled,  and  the  cause 
remanded  to  the  Court  of  chancery  for 
further  proceedings  to  be  had.  The  opin- 
ions delivered  by  the  Judges,  copies  of 
which  are  in  the  record,  shew  the  grounds  of 
reversal.  As  to  Bartholomew  Dandridsre 
they  say,  that  whether  bis  appointment  as 
administrator  de  bonis  non  of  William  Dan- 
dridge was  legal  or  illegal,  neither  be  nor 
those  representing  him  could  be  received  to 
deny  that  he  was  such  administrator;  that 
as  such  he  had  instituted  a  suit  against  the 
administrator  of  Langbome,  the  former  ex- 
ecutor, and  had  received  a  large  amount  of 
assets  which  he  should  be  held  liable  for; 
he  and  his  sureties  being  alone  responsible 
therefor.  As  to  Langborne 's  estate,  they 
say  it  was  error  to  dismiss  the  bill  as  to  him, 
merely  because  he  was  no  party  to  the  de- 
cree. 

The  cause  came  back  from  the  Court  of 
appeals  in  1836,  when  the  plaintiffs.  Gill 
Armstead  and  Thomas  B.  Allen,  adminis- 
trators of  William  Armstead,  being  dead,  it 
was  revived  in  the  name  of  John  Tabb» 
sheriff,  and  committee  of  William  Arm- 
stead's  estate,  and  in  the  name  of  Gill  A. 
Cary,  administrator  of  Susanna  Cary,  who 
had  also  died. 

281  *On  the  3d  July  1837,  and   the   24th 
November    1837,     the    complainants* 

together  with  Elizabeth  A.  A.  Booth,  (who 
had  obtained  no  decree,)  filed  two  amended 
bills,  without  having  obtained  the  leave  of 
the  Court  to  do  so ;  and  on  the  14th  May 
1838,  the  said  amended  bills,  and  all  the 
proceedings  thereon  were  ordered  to  be  set 
aside.  And  thereupon  leave  was  granted 
the  plaintiffs  to  file  a  supplemental  and 
amended  bill,  and  to  make  new  parties  de- 
fendants. 

In  pursuance  of  the  leave  thus  given,  the 
plaintiffs  in  the  bill  of  1826,  (except  Betty 
Selden  and  William  Selden,  as  to  whom  the 
suit  was  dismissed  in  1829,)  together  with 
Elizabeth  A.  A.  Booth,  exhibited  their 
supplemental  and  amended  bill,  on  the  14th 
of  May  1838,  reciting  the  decree  of  the  1st 
June  1816,  (as  a  decree  rendered  against 
Bartholomew  Dandridge,  as  administrator 
de  bonis  non  of  William  Dandridge,)  the 
decree   of  the   Court  of  appeals  of  the  11th 
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December  1821,  and  the  decree  of  the  Chan- 
cerj  couTi  of  the  18th  July  1822,  and  charges 
that  the  same   has  been   unavailing;  that 
tfae  complainant  Elizabeth   A.    A.    Booth, 
when  under  age,  intermarried  in  1813,  with 
Josiah  H.  Cocke,  who  soon  thereafter  died, 
she  surviving,  and  in  1817  she  intermarried 
with  William  Booth,  and  soon  after  removed 
to  the  state  of  Tennessee,    where  she    has 
remained  ever  since  under  coverture,  until 
the  23d  October  1833,  having  no  knowledge 
of  said  decree  and  the  pendency  of  this  suit, 
uitil  very  recently,  &c.     This  bill  charges 
that  Bartholomew  Dandridge  received  a  very 
lai^^e  amount  of  assets,    and  vwasted  and 
converted  the  same  to  his  own  use,  having 
given  bond  in  the  penalty  of  £  20,000  with 
security;  that  Burwcll  Bassett  received   a 
large  estate  of  William    Langborne,  which 
he  delivered  over  to  his  only  son  and  distrib- 
ntee,    William     L/angborne,     junior,    who 
toon  died,  leaving  a  will,  by  which  he  gave 
his  whole  estate  to  certain   persons  named 
in  the  bill,  and  made  Burwell  Bassett 
282     his   *execntor,     who    distributed   the 
estate    amount    the    legatees;    that 
these  assets   of  William    Langborne,     the 
elder,  thus  distributed  to  the  legatees  of  the 
jounger  Langborne,  are  liable  to    the  pay- 
ment of  the   plaintiffs'    demands.     To   this 
bill  are  made  defendants  Burwell  Bassett, 
executor  of  William  Langborne,  the  younger, 
Robert      M'Candlish,       administrator      de 
bonis  non  of  William  Langborne,  the  elder, 
Catharine    Dandridge,     administratrix    of 
Bartholomew  Dandridge,  the  representatives 
of  the  deceased  sureties  of   Bartholomew 
Dandridge,  as  administrator  de  bonis  non  of 
William  Dandridge,    Thomas    H.    Terrell, 
the  surviving  security  of  said  Bartholomew 
Dandridge,  and  all  the  legatees  of  William 
Langborne,  the  younger,  deceased. 

To  this  supplemental   and  amended   bill 
Barwell  Bassett,  in  his  lifetime,   filed   his 
answer,  setting  up  the  following  grounds  of 
defence,  viz : — 1st.  He  calls  for  proof  of  the 
decrees  referred  to  in  the  bill,  especially  the 
decree  which  the  bill  seeks  to  enforce.     2dly. 
He  calls  for  proof  of  the  execution   of  the 
bonds  required  by  the  decree  of  1822.    3dly. 
He  insists  that  the  said  decrees  and  proceed- 
ings are  not  binding  on   him,  or  the  estate 
of  his  intestate    William    Langborne,  they 
being  neither  parties   nor  privies  thereto, 
and  cannot  be  used  even  as  evidence  against 
them.    4thly.     If    the  suit  shall  be  enter- 
tained, he  denies  that   the   plaintiffs    have 
any  just  claim  or  right  to  recover  against 
the  estate  of  William  Armstead,  or  William 
Dandridge,  and  insists  that  they  be  held  to 
proof  of  such  claim,  and  that   the  accounts 
be  referred  anew  to  be  re- taken   upon  legal 
evidence.    Sthly.  That  he  is  advised  there  is 
great  doubt   whether  William     Langborne 
iras  ever  the  true  legal  executor  of  William 
Dandridge,   and  calls  for  the  proof.     6thly. 
He   denies  the  right  of  John  Ambler  to  re- 
coyer  choses  in  action  due   to  the  wife,  not 
being   the   personal   representative  of   the 
wife.    7thly.    Denies  that   William  Lang- 
borne wasted  or  misapplied  the  assets 
283     *of  William  Dandridge,  and  avers  that 


he  retained  in  his  hands  assets  suffi- 
cient to  satisfy  the  plaintiffs'  demands,  if 
established,  which  assets,  being  in  Lang- 
borne's  hands  at  his  death,  came  to  the 
hands  of  said  Bassett,  as  his  administrator, 
and  were  subsequently  delivered  and  paid 
over  to  Bartholomew  Dandridge,  as  admin- 
istrator de  bonis  non  of  William  Dandridge, 
under  a  decree  pronounced  by  the  Chancery 
court  of  Richmond,  in  a  suit  brought 
against  him  by  the  said  Bartholomew  Dan- 
dridge, as  administrator  de  bonis  non  afore- 
said ;  that  to  the  extent  of  the  assets  thus 
paid  over  the  complainants  can  never  look 
to  the  estate  of  Langborne,  or  to  the  de- 
fendant Bassett,  but  must  resort  to  Barthol- 
omew Dandridge  and  his  sureties.  8thly. 
That  he  has  been  informed  refunding  bonds 
were  required  by  Langborne,  and  given 
when  he  made  payments  to  the  legatees  of 
Dandridge  and  wife.  He  insists  that  the 
plaintiffs  be  compelled  to  resort  to  them. 
9thly.  That  William  Dandridge  left  a  large 
real  estate,  and  as  his  heirs  and  devisees 
are  before  the  Court  on  the  bill  of  1826,  he 
insists  that  resort  should  be  compelled  to 
them.  lOthly.  That  he,  the  said  Bassett, 
has  no  assets  of  William  Langborne  in  his 
hands,  having  legally  and  fully  adminis- 
tered all  that  ever  came  to  his  hands  as  ad- 
ministrator of  said  Langborne,  and  paid 
over  the  balance  to  William  Langborne, 
junior,  the  sole  distributee,  before  he  had 
notice  of  this  suit,  or  the  claims  of  the 
plaintiffs ;  that  the  same  estate  subsequently 
came  to  his  hands  as  executor  of  the  younger 
Langborne,  and  was  distributed  according 
to  his  will,  by  decree  rendered  in  the  suits 
of  *' Taliaferro  v.  Bassett,"  depending  in 
this  Court,  which  are  referred  to  as  part  of 
the  answer,  together  with  the  refunding 
bonds  executed  on  such  distribution ;  that 
if  the  plaintiffs  have  any  claim  against 
him  as  representative  of  Langborne,  they 
should  be  compelled  to  resort  to  the  legatees 

of  the   younger    Langborne.     llthly. 
284      He  denies  *the  right  of  I^lizabeth  A. 

A.  Booth,  to  unite  with  the  plaintiffs 
in  this  cause  in  filing  the  supplemental  bill 
referred  to,  and  insists  that  the  bill  be  dis- 
missed as  to  her;  but  if  the  bill  should  be 
entertained  as  to  her,  he  requires  proof  of 
the  allegations  touching  her  infancy,  cover- 
ture, non-residence,  and  ignorance  of  her 
rights  and  the  decree  in  her  favour.  12thly. 
Pleads  the  act  of  limitations  against  the 
claim  of  I^lizabeth  A.  A.  Booth.  13thly. 
Insists  that  the  said  claim  of  Elizabeth  A. 
A.  Booth  should  be  presumed  to  be  settled, 
and  regarded  as  a  stale  demand.  14thly. 
That  all  the  claims  of  the  plaintiffs  should 
be  regarded  as  stale  demands.  I5thly.  That 
the  complainants,  if  entitled  to  recover, 
should  first  resort  to  the  assets  in  the  hands 
of  Bartholomew  Dandridge,  and  pursue 
him  and  his  sureties  therefor;  and  if  their 
claims  exceed  the  assets  paid  over  to  him, 
for  the  excess  they  should  resort  to  the 
legatees  and  devisees  of  William  Dandridge ; 
and  if  they  prove  insufficient,  then  to  the 
legatees  of  Langborne,  unless  the  Court 
shall  be  of  opinion  that  Langborne   is    not 
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responsible  at  all  for  the  payment  over  of 
the  assets  of  Dandridg^e.  And  lastly.  Bas- 
sett  claims  the  benefit  of  any  and  every  act 
of  limitations  applicable  to  the  circum- 
stances of  the  case. 

The  legatees  of  William  Langborne,  the 
younger,  all  answered  the  bill,  relying  upon 
the  same  matters  set  forth  in  the  answer 
of  the  defendant  Burwell  Bassett,  except 
that  they  were  not,  under  any  circum- 
stances, to  be  made  liable  for  any  part  of 
the  plaintiffs'  demands.  And  especially 
they  insist,  that  if  any  question  shall  arise 
involving  liability  for  the  assets  paid  over 
by  Burwell  Bassett  under  the  decree  of  the 
Richmond  Chancery  court  to  Bartholomew 
Dandridge,  they  are  not  to  be  held  respon- 
sible therefor,  but  the  said  Bassett  person- 
ally should  be  held  liable,  if  that  payment 
shall  not  be  held  good. 

285  *The  defendant  Thomas  H.  Terrill 
demurred  and  answered.  The  de- 
murrer was  overruled.  His  answer  denies 
the  justice  of  the  plaintiffs'  demands,  and 
calls  for  proof  of  them.  He  pleads  the  act 
of  limitations  of  1826,  in  his  defence ;  also 
avers  that  the  powers  of  Bartholomew 
Dandridge  were  revoked  in  September  1821, 
before  the  rendition  of  the  decree  of  the 
Court  of  appeals ;  denies  that  Bartholomew 
Dandridge  ever  was  legally  the  administra- 
tor of  William  Dandridge,  or  that  he  ever 
received  any  assets  as  such ;  says  that  the 
receipt  filed  with  the  answer  of  Bassett  was 
executed  after  his  powers  as  administrator 
were  revoked,  and  that  the  bonds,  &c.,  re- 
ceived were  worthless. 

On  the  l(Kh  day  of  November  1843,  sev- 
eral of  the  parties  having  died,  there  were 
revivals  entered  against  certain  of  their 
representatives,  and  the  case  was  argued 
and  time  taken  for  consideration. 

Afterwards,  on  the  17th  of  November  1845, 
a  decree  was  pronounced,  ordering  these, 
among  other  enquiries,  before  a  commis- 
sioner, to  wit : — 1st.  As  to  the  value  of  the 
property,  real  and  personal,  of  William 
Langbome,  deceased,  received  by  his  dev- 
isees and  legatees,  and  whether  it  was 
sufficient  to  pay  the  demands  of  the  plain- 
tiffs. 2d.  As  to  the  proportions  in  which 
such  devisees  and  legatees  should  make 
payment  to  the  plaintiffs;  ascertaining  also 
the  contribution  from  Burwell  Bassett's 
estate,  on  account  of  the  life  estate  of  his 
wife  in  one  fourth  of  the  property  of  Wil- 
liam Langbome,  junior.  3d.  As  to  the 
amount  of  the  demands  of  the  plaintiffs; 
aking  the  decree  of  1822  as  a  guide— but 
deducting,  as  of  the  14th  of  B^ebruary  1821, 
2095  dollars  12  cents,  as  the  sum  for  which 
Bartholomew  Dandridge' s  estate  would  be 
responsible,  in  case  Burwell  Bassett's  ex- 
ceptions (which  were  left  undecided)  should 
be  overruled.  The  same  decree  dismissed 
the  bill  as  to  the  defendant  Terrill,  but 
without  costs ;  but  did  not  pass  upon 

286  the  claim  of  *the  plaintiff  Elizabeth 
A.  A.  Booth.     Under  this  decree,  the 

commissioner  returned  a  report,  to  which 
exceptions  were  taken  by  Bassett  and  by 
I^angbome's  devisees  and  legatees.    After- 


wards the  devisees  and  legatees  of  I<ang- 
borne  filed  exceptions  to  the  report  of  com- 
missioner Anderson,  filed  in  1828,  similar  to 
the  above  mentioned  exceptions  of  Burwell 
Bassett,  as  to  which  the  above  mentioned 
decree  gave  no  decision. 

The  exceptions  to  the  report  of  1828  have 
been  already  stated.  The  exceptions  to  the 
last  report,  which  it  is  material  to  notice, 
are  1st.  For  applying  the  amount  due  from 
the  estate  of  Bartholomew  Dandridge  to 
the  interest  of  the  debt  due  from  the  estate 
of  William  Dandridge,  instead  of  applying 
it  to  the  principal.  2d.  For  diminishing 
the  portion  of  that  sum  applicable  as  a 
credit  upon  the  amounts  due  to  the  re- 
spective plaintiffs,  by  dividing  it  among 
not  only  the  plaintiffs,  but  Betty  Selden 
and  Joseph  Selden,  as  to  whose  claims  the 
bill  had  been  dismissed.  3d.  For  charging 
the  defendants  with  the  sum  of  2762  dollars 
60  cents  as  due  Klizabeth  A.  A.  Booth ;  she 
not  having  obtained  a  decree  for  any 
amount  in  the  decree  of  the  18th  of  July  1822. 
4th.  For  charging  the  defendants,  the  le|^* 
tees  of  William  L/angborne,  jr.,  with  inter- 
est upon  the  appraised  value  of  the  slaves 
received  by  them  from  the  time  they  were 
received.  5th.  For  charging  them  with  in- 
terest upon  the  value  of  land  received  by 
them  from  the  time  received. 

When  the  cause  came  on  to  be  finally 
heard  in  May  1847,  the  Court  directed  a 
special  statement  to  be  made,  which  was 
adopted  as  the  basis  of  the  decree,  and  is 
referred  to  in  the  decree  of  this  Court  as 
marked  XX.  This  statement  disregards 
the  exceptions  of  the  defendants  to  the  re- 
port of  1828;  but  is  conformed  to  the  first 
and  second  exceptions  above  mentioned.  It 
retains  the  charge  in  favour  of  Mrs.  Booth ; 
and  the  fourth  and  fifth  exceptions 
287  are  not  passed  upon,  as  the*principal 
of  the  estate  of  William  Langbome* 
jr.,  received  by  the  defendants,  his  lega- 
tees and  distributees,  was  more  than  the 
amount  of  the  decrees  against  them  re- 
spectively, except  Mrs.  Burwell  Bassett,  to 
whom  he  gave  the  one  fourth  of  his  estate 
for  her  life.  The  commissioner  in  his  re- 
port charged  her  with  interest  on  the  per- 
sonal estate  received  by  her,  2922  dollars  70 
cents,  and  on  real  estate,  1173  dollars  15 
cents,  =  4096  dollars  85  cents,  and  charg^ed 
her  with  a  proportionate  share  of  the  debt 
imposed  upon  the  legatees  and  devisees  of 
William  Langbome,  jr.  In  the  statement 
*<XX'*  she  is  charged  with  one  fourth  of 
the  debt.  Mrs.  Bassett  died  in  the  year 
1834 ;  and  in  the  same  year  the  legatees  and 
devisees  in  remainder  of  William  Lang- 
bome, jr.,  filed  their  bill  against  Burwell 
Bassett  for  a  division  and  distribution  of 
the  estate  of  their  testator  which  had  been 
allotted  to  her  for  life ;  and  in  that  suit  the 
property  was  sold,  and  the  proceeds  were 
divided  among  the  complainants  in  1835 
and  1836. 

Statement  XX  ascertained  the  amount 
due  from  the  estate  of  Bartholomew  I>an- 
dridge  on  the  1st  day  of  June  1846,  to  be  540O 
dollars  50  cents,    of   which    2095   dollars  12 
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cents  was  principal.  It  ascertained  that 
there  was  due  to  the  plaintiff,  William 
Annstead's  representative,  5795  dollars  39 
cents,  of  which  Bartholomew  Dandridge's 
estate  was  charged  with  1348  dollars  69 
cents,  leaving  4446  dollars  70  cents  to  be 
paid  bj  the  legatees  of  Langbome ;  and  it 
was  apportioned  among  them.  The  state- 
ment ascertained  the  debt  dne  to  Susanna 
Gary's  estate  to  be  5395  dollars  21  cents,  of 
which  Bartholomew  Dandridge's  estate  was 
charged  with'  1255  dollars  56  cents,  leaving 
4139  dollars  65  cents  to  be  paid  by  Irang- 
bome's  legatees;  and  which  was  appor- 
tioned among  them.  The  debt  due  John 
Ambler's  estate  was  6007  dollars  78  cents, 
of  which  Bartholomew  Dandridge's  estate 
was  charged  with  1398  dollars  12  cents, 
leaving  4609  dollars  66  cents  to  be  paid 

288  by    *Langborne's     legatees;     which 
wa.s   also    apportioned   among    them. 

The  debt  due  Abraham  A.  Green  was  3003 
dollars  89  cents,  of  which  Bartholomew 
IX^ndridge's  estate  was  charged  with  699 
dollars  6  cents,  leaving  2304  dollars  83  cents 
to  be  paid  by  the  legatees  of  L/angbome. 
And  the  debt  due  Elizabeth  A.  A.  Booth 
was  the  same  in  all  respects  with  that  of 
Abraham  A.  Green. 

The  decree  of  the  Court  overruled  in  terms 
the  exceptions  filed  by  the  defendants  to 
the  report  of  1828,  and  adopting  the  state- 
ment XX,  decreed  in  favour  of  the  re- 
spective plaintiffs  against  Bartholomew 
Dandridge's  administrator,  for  the  sums 
above  mentioned,  as  applied  to  their  re- 
q>ecti  ve  debts  in  statement  XX.  The  Court 
also  decreed  in  favour  of  the  respective 
plaintiffs,  against  each  of  the  legatees  of 
Langbome,  jr.,  separately  for  his  propor- 
tion of  the  debt  due  to  each  plaintiff  accord- 
ing to  said  statement,  holding  Burwell 
Bsusett  as  the  husband  of  Mrs.  Bassett, 
liable  for  one  fourth  of  the  amount  for 
which  the  estate  of  William  Langbome 
was  subjected.  And  the  decree  required 
Ambler's  administrator,  Abraham  A.  Green 
and  K.  A.  A.  Booth  to  execute  bonds  to 
indemnify  the  defendants  against  the  claim 
of  the  personal  representative  of  the  party 
under  whom  thev  claimed.  From  this  de- 
cree the  legatees  and  devisees  of  William 
Langbome  applied  to  this  Court  for  an  ap- 
peal, which  was  allowed. 

The  case  was  elaborately  argued  by  Mor- 
son  and  Southall  for  the  appellants,  by 
Griawold  and  R.  T.  Daniel  for  Bassett,  and 
by  Harrison  and  Robinson  for  the  other 
appellees,  but  the  reporter  was  absent  dur- 
ing a  part  of  the  argument,  and  therefore 
cannot  g^ve  it. 

ALLKN,  J.,  delivered  the  opinion  of  the 
Cottrt 

The  Court  is  of  opinion,  that  the  amount 
and  validity  of  the  claim  of  Gill  Arm- 

289  stead's   legatees  against  *the   estate 
of  William  Armstead  deceased,    were 

ascertained  and  adjudged  by  the  decree  of 
the  Chancery  court  of  the  1st  of  June  1816. 
That  although  the  said  decree  was  reversed 


by  the  decree  of  this  Court,  pronounced  on 
the  11th  of  December  1821,  for  formal 
errors,  yet  the  mode  of  settling  the  accounts 
between  said  William  Armstead  and  the 
estate  of  Gill  Armstead  was  directly  passed 
upon  by  the  Court  of  appeals,  and  so  much 
of  the  decree  of  the  1st  June  1816,  as  ascer- 
tained the  amount  of  the  debt  and  adjudged 
it  to  be  due  by  William  Armstead's  estate, 
was  substantially  affirmed,  and  the  Court 
of  chancery  was  instructed  to  enter  a  decree 
according  to  the  principles  so  settled  by 
the  decree  of  the  Court  of  appeals ;  in  pur- 
suance whereof  the  said  Chancery  court 
did,  on  the  18th  July  1822,  enter  up  a  decree 
for  the  amount  of  the  debt  so  ascertained 
to  be  due  from  William  Armstead's  estate 
to  the  legatees  of  Gill  Armstead. 

The  Court  is  further  of  opinion,  that  said 
decrees  did  in  effect  adjudge  and  establish 
that  as  William  Dandridge,  who  intermar- 
ried with  the  only  daughter  of  William 
Armstead,  being  best  acquainted  with,  and 
having  laboriously  attended  to  the  taking 
of  the  accounts,  being  de  facto  administra- 
tor of  William  Armstead,  had  possessed 
himself  of  the  assets  and  credits  of  the 
estate,  the  payment  of  the  debt  so  ascer- 
tained and  established  against  William 
Armstead's  estate  must  ultimately  fall  on 
said  Dandridge.  The  Court  is  therefore  of 
opinion,  that  said  decrees  taken  in  connec- 
tion with  the  decree  of  the  Court  of  appeals 
of  the  16th  February  1836,  reversing  a  de- 
cree of  the  Chancery  court  pronounced  on 
the  3d  of  August  1829,  dismissing  the  bill 
as  to  the  representatives  of  Bartholomew 
Dandridge  and  William  Langborne,  conclu- 
sively establish  against  said  William 
Dandridge  and  all  his  representatives  the 
indebtedness  of  William  Armstead's  estate 

to  the  legatees  of  Gill  Armstead ;  that 
290      they  had  a  right  to  follow  *the  assets 

in  William  Dandridge's  hands;  that 
a  sufficiency  of  such  assets  had  come  to  his 
hands,  and  that  his  representatives,  who 
have  received  his  assets,  are  accountable  to 
said  legatees  for  the  assets  so  received. 

And  the  Court,  without  deciding  what 
would  be  the  effect  in  all  cases  of  a  judg- 
ment against  an  administrator  de  bonis 
non  in  establishing  a  debt  against  the 
estate  so  as  to  conclude  a  former  qxecutor 
or  administrator,  and  thereby  subject  him 
to  a  devastavit,  is  of  opinion,  that  under 
the  circumstances  disclosed  in  this  case, 
the  decree  pronounced  against  Bartholomew 
Dandridge,  administrator  de  bonis  non  of 
William  Dandridge  deceased,  on  the  18th  of 
July  1822,  in  pursuance  of  the  decree  of  the 
Court  of  appeals  of  the  11th  December  1^1, 
substantially  affirming  the  decree  of  the 
1st  June  1816,  should  be  treated  and  held  as 
conclusive  upon  the  said  William  Lang- 
borne,  the  prior  executor  of  said  William 
Dandridge  deceased,  upon  the  question  of 
the  indebtedness  of  William  Armstead's 
estate,  the  right  to  follow  his  assets  in  the 
hands  of  William  Dandridge,  the  receipt  of 
sufficient  assets  by  William  Dandridge  for 
the  payment   thereof,    and    the  liability  of 


111 


7  QRATT. 


Virginia  Rbports,  Annotatbd. 


281,  202,  298 


his  estate  for  the  amount :  It  sufficiently 
appearing  that  said  claim  was  controverted 
by  said  William  Dandridge  in  his  lifetime, 
who,  according  to  the  decree  of  the  Court 
of  appeals,  was  best  acquainted  with  and 
laboriously  attended  to  the  taking  of  the 
accounts ;  and  it  furthermore  appearing  that 
after  the  death  of  said  William  Dandridge, 
the  suit  was  regularly  revived  against 
Susanna  Dorrington  and  David  Dorrington 
her  husband,  the  said  Susanna  having 
qualified  as  executrix  of  William  Dandridge, 
and  against  John  Bassett  and  William 
Langbome  who  were  named  as  executors ; 
that  the  said  Dorrington  and  wife  filed  their 
answer  making  full  defence,  and  that  after 
the  order  of  the  County  court  of  June  3d, 
1805,  treated  by  the  Court  of  appeals  by  the 
decree  of  the  16th  February  1836,  as  a 

291  revocation  of  her   authority  *as  exec- 
utrix,   the   said    William   I/angborne 

qualified  as  executor,  and  thereafter  filed 
his  answer  controverting  the  justness  of 
the  claim;  that  exceptions  were  taken  to 
the  report  of  the  commissioners,  and  the 
case  matured  for  a  decision  on  the  merits 
during  his  lifetime.  Under  such  a  state  of 
facts  where  the  claim  was  controverted  by 
the  party  sought  to  be  charged  in  his  life- 
time, the  suit  revived  against  his  executor 
who  made  a  vigorous  and  full  defence,  and 
the  case  was  ready  for  a  decision  on  the 
merits  when  he  died,  and  the  cause  was 
revived  against  the  administrator  de  bonis 
non,  against  whom  the  decree  was  pro- 
nounced, there  can  be  no  hazard  of  injus- 
tice to  the  executor  in  treating  the  decree 
against  the  administrator  de  bonis  non,  as 
conclusively  establishing  the  debt  against 
the  estate,  bot|i  as  regards  the  administrator 
de  bonis  non  and  the  previous  executor; 
and  Langbome  is  properly  responsible  for 
the  assets  he  paid  over  to  the  legatees  of 
William  Dandridge  to  the  prejudice  of  Gill 
Armstead's  legatees  who  were  creditors  of 
the  estate  as  ascertained  and  adjudged  by 
the  decrees  hereinbefore  referred  to. 

The  Court  is  further  of  opinion,  that  ^s 
it  appears  said  William  Langborne,  execu- 
tor of  William  Dandridge,  paid  over  to  his 
legatees  the  assets,  with  full  notice  of  said 
claim,  and  after  the  suit  to  assert  and  es- 
tablish the  same  against  the  estate  of  his 
testator,  had  been  duly  revived  against 
him ;  and  as  the  decree  establishing  said 
claim  is,  under  the  circumstances  aforesaid, 
conclusive  as  it  respects  him,  in  establish- 
ing the  validity  of  the  debt  against  his 
testator's  estate,  such  payment  constituted 
a  devastavit,  and  the  liability  arising  from 
such  devastavit  resting  on  him  at  his 
death,  in  equity  and  by  virtue  of  the  offi- 
cial bond,  created  a  debt  which  his  repre- 
sentative was  bound  to  discharge  before 
making  distribution  of  his  estate;  to  be 
credited,  however,  by  the  amount  of  assets 
he  retained  in  his  hands,  and  which  were 
afterwards  paid  over  in    invitum,  by 

292  the  *decree  of  the   Chancery   court  to 
Bartholomew  Dandridge,    the  admin- 
istrator de  bonis  non. 


The  Court  is  further  of  opinion,  that  as 
the  legatees  of  said  Gill  Armstead  claimed 
by  force  of  the  same  decrees  ascertaining 
the  rights  of  all,  and  having  a  common  in- 
terest, are  seeking  satisfaction  out  of  a 
common  fund,  it  was  proper  to  unite  in 
one  suit  to  get  the  benefit  of  the  former 
decrees  in  their  favour;  and  the  bill  filed 
is  not  liable  to  the  objection  of  being  mul- 
tifarious. 

The  Court  is  further  of  opinion,  that  there 
is  nothing  to  distinguish  the  case  of  K.  A. 
A.  Booth  from  that  of  the  other  claimants. 
She  was  a  party  in  whose  favour  the  decree 
of  1st  of  June  1816,  was  pronounced,  which 
as  to  her  right  to  recover,  was  substantially 
affirmed  by  the  decree  of  the  Court  of  ap- 
peals of  the  11th  of  December  1^1.  And 
though  by  the  decree  of  the  18th  of  July 
1822,  there  was  an  omission  to  enter  a  decree 
in  her  favour  in  consequence  of  the  sug- 
gestion   of    her    intermarriage    with   

Booth,  yet,  by  the  principles  of  that  decree, 
purporting  to  be  entered  in  conformity 
with  the  decree  of  the  Court  of  appeals,  her 
right  to  recover,  which  was  a  joint  and 
common  one  with  the  other  legatees,  was 
in  effect  established ;  and  the  decree  for  her 
proportion  was  merely  suspended  to  bring 
in  a  formal  party  in  whose  name  the  same 
could  be  entered ;  and  the  suit  never  having 
abated  as  to  her,  and  she  having  survived 
her  husband,  she  stands  in  the  same  posi- 
tion with  the  other  claimants,  with  a  decree 
establishing  their  rights  jointly,  and  en- 
titled equally  with  them  to  carry  it  into 
effect. 

And  the  Court  is  further  of  opinion,  that 
as  the  decree  of  the  1st  June  1816,  was  sus- 
pended by  the  appeal,  and  no  definitive  de- 
cree establishing  the  debt  was  rendered 
until  the  decree  of  the  Chancery  court  of 
the  18th  July  1822,  was  entered  in  conform- 
ity with  the  instructions  contained  in  the 
decree  of  the  Court   of  appeals   of  the  11th 

December  1821 ;  and  as  the  claimants 
293      *had  no  right   to  proceed  against  the 

representatives  of  William  L/angbome 
for  his  devastavit  until  their  debt  was  es- 
tablished against  the  estate  of  said  William 
Dandridge,  their  bill  filed  in  f'ebruary  1826, 
against  the  representative  of  said  Lang-- 
bome  and  the  representatives  and  legatees 
of  said  William  Dandridge,  to  get  the  ben- 
efit of  said  decrees,  and  charge  the  estate 
of  said  Langborne  for  his  devastavit,  was 
not  barred  by  any  statute  limiting  actions 
against  fiduciaries ;  nor  was  there  any  such 
delay  as  to  require  a  Court  of  equity  to 
refuse  relief  upon  the  ground  of  laches. 

The  Court  is  further  of  opinion,  that  as 
it  appears  that  Burwell  Bassett,  the  repre- 
sentative of  William  L/angborne  the  elder 
and  of  William  Langborne,  jr.,  had  passed, 
over  the  assets  of  said  estates  before  he  had 
notice  of  the  claim  now  in  controversy,  as 
he  alleges  in  his  answer,  to  the  proper  dis- 
tributees and  legatees  of  said  Langbomes, 
it  was  proper  to  throw  the  burthen  on  the 
distributees  and  legatees  instead  of  the  per- 
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fional  representative ;  they  having  the  fund 
out  of  which  the  claim  should  be  satisfied, 
and  which  in  any  event,  must  be  held  as 
being-  ultimately  subject  to  the  claim  sought 
to  be  enforced,  unless  the  same  can  b.e  other- 
wise satisfied. 

The  Court  is  further  of  opinion,  that  as 
it  respects  the  security  of  Bartholomew 
Dandridge,  administrator  de  bonis  non,  the 
cause  of  action  arose  against  him  from  the 
rendition  of  the  decree  of  the  18th  July 
1822;  as  it  would  have  been  competent  for 
the  claimants,  upon  the  return  of  nulla 
bona  on  said  decree,  to  have  proceeded 
against  said  administrator  de  bonis  non 
and  his  securities  in  his  official  bond  for 
his  devastavit;  and  no  proceeding  having 
been  commenced  against  such  securities 
nntil  they  were  made  defendants  by  the 
amended  bill  filed  on  the  14th  May  1818, 
the  act  of    Mairch  8th,  1826,  relied  on 

294  by   the   security   Thomas  H.  *Terrill 
in   his    answer,     barred    a    recovery 

against  the  securities. 

The  Court  is  further  of  opinion,  that  the 
statement  ^^  referred  to  in  the  decree  now 
appealed  from,  correctly  ascertained  the 
wms  for  which  the  representatives  of  B. 
Dandridge's  estate,  and  the  representatives 
of  Langbome's  estate  were  respectively 
responsible;  that  all  exceptions  inconsist- 
ent with  said  special  statement  XX  were 
properly  overruled,  and  all  exceptions  con- 
sistent therewith  properly  sustained;  and 
said  statement  so  confirmed  and  consti- 
tnting  a  part  of  said  decree,  definitively 
ascertains  the  amount  for  which  Bartholo- 
mew Dandridge's  estate  is  liable,  and  for 
which  a  decree  was  properly  rendered  in 
favour  of  the  claimants  respectively, 
against  Philemon  Jones,  committee  and 
administrator  of  his  estate ;  and  the  same 
also  definitively  ascertains  the  amount  for 
which  the  estate  of  William  Langborne  is 
altimately  responsible  and  may  be  compelled 
to  pay  eventually  unless  otherwise  dis- 
charged. 

The  Court  is  further  of  opinion,  that  as 
Mrs.  B.  Bassett  was,  under  the  will  of  Wil- 
liam Lang'bome,  jr.,  a  legatee  for  life,  and 
it  appears  that  before  any  recovery  she  had 
departed  this  life,  and  the  part  held  by  her 
for  life  was  passed  over  to  those  entitled  in 
lemalnder,  th«  surviving  husband  having 
00  assets  of  his  wife,  could  not  be  held  re- 
tpoasible  on  account  of  such  life  estate 
which  had  previously  terminated;  and  the 
assets  of  William  I^angbome  which  the 
claimants  were  entitled  to  follow  had  passed 
into  the  hands  of  those  entitled  thereto  in 
remainder ;  and  the  decree  subjecting  said 
B.  Bassett,  on  account  of  said  life  estate, 
to  a  portion  of  the  amount  for  which  the 
estate  of  I^ngbome  was  responsible  was 
erroneous. 

And  the  Coort  is  further  of  opinion,  that 
although  as  a  general  rule  a  creditor  of  an 
estate  is  not  bound  to  look  beyond  the  per- 
sonal representative,  who  is  immedi- 

295  ately  *responsible   to   him,  yet  under 
pecnliar  circumstances   it   is   proper 


that   a    Court   of  equity   should  throw  the 
burthen    upon   those  ultimately  liable,  and 
that  more  especially  when   by  the  acts  and 
conduct  of  the  creditor  the  party  who  might 
in  strictness   have  been    primarily    liable, 
may  have  been  misled   and   induced   to  be- 
lieve he  was  not  looked   to  as  responsible. 
In  this  case  it  is  manifest   that   the  repre- 
sentatives of  Langborne  havd   received  no 
part  of  William  Dandridge's  estate,  the  as- 
sets of  which    should   properly    have  been 
applied  to  the  payment  of  this  claim.     The 
same  have  all  been  duly  accounted  for  and 
passed  over  by   Langborne  and   his  repre- 
sentative to  the  legatees  and  administrator 
de  bonis  non   of   William    Dandridge.     On 
the  death  of  Langborne   the  claimants   re- 
vived their  suit  against  the  administrator 
de  bonis  non   of   Wilfiam   Dandridge,    and 
dropped  the  representatives  of  Langborne 
from  the  cause;  thus   indicating  an  inten- 
tion   to   look    to   and   pursue   the  estate  of 
William  Dandridge.     In  the  meantime   the 
representative  of  Langborne  turned  over  to 
the  administrator  de  bonis  non   of  William 
Dandridge,    in   obedience    to    a   decree    of 
Court,  the  assets  of  William  Dandridge  re- 
maining in  the  hands  of  Langborne   at  his 
death;  and  thereafter  without  any  notice, 
as    he   alleges   in  his  answer,  of  the  claim 
now  sought  to  be  enforced,  he  proceeded  to 
distribute    the  estate  of  Langborne  in  the 
mode  disclosed  by  the   record.     The  claim- 
ants, by  their  bill   of  1826,    still  looking  to 
the    estate   of  Dandridge   for  satisfaction, 
made    the   legatees   and   representative   of 
that  estate  parties ;  and    the   Court  having 
them  before  it,  was   bound   in  the  exercise 
of  a   sound   discretion   under   the   circum- 
stances   aforesaid,     to    have   required   the 
claimants    to    proceed    in     the    first    place 
against  the  legatees  of  William  Dandridge, 
holding  Langborne 's  estate   ultimately  re- 
sponsible for  the  sum  so  as  aforesaid  ascer- 
tained to  be  a   proper  charge  against 
296      it,  or  for  so  much   thereof  *as   could 
not   be    made  by   proceeding  against 
the  legatees  of   William  Dandridge ;  and  it 
was  error  to  dismiss  the  bill  as  against  the 
representatives    and    legatees    of    William 
Dandridge,  or  any  of  them,   and   to   decree 
against  the  representatives  of  Langborne 
until  such  effort  had  been    made  to  procure 
satisfaction    out   of   the  assets  of  William 
Dandridge's  estate  in  the  hands  of  his  rep- 
resentatives. 

It  is  therefore  ordered  and  decreed,  that 
said  decree  in  the  particulars  in  which  it  is 
herein  declared  to  be  erroneous,  be  reversed 
with  costs ;  and  that  the  same,  so  far  as  it 
conforms  to  the  principles  above  declared, 
and  is  not  herein  declared  to  be  erroneous, 
be  and  the  same  is  hereby  affirmed.  And 
the  cause  is  remanded  with  instructions  to 
require  the  plaintiffs  in  the  Court  below  to 
revive,  if  necessary,  against  the  legatees, 
and  also  the  devisees,  if  so  advised,  of  Wil- 
liam Dandridge,  and  for  all  proper  accounts, 
in  order  to  a  final  decree  according  to  the 
principles  above  declared,  which  is  ordered 
to  be  certified. 
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his  estate  for  the  amount:  It  sufficiently 
appearing  that  said  claim  was  controverted 
by  said  William  Dandridge  in  his  lifetime, 
who,  according  to  the  decree  of  the  Court 
of  appeals,  was  best  acquainted  with  and 
laboriously  attended  to  the  taking  of  the 
accounts ;  and  it  furthermore  appearing  that 
after  the  death  of  said  William  Dandridge, 
the  suit  was  regularly  revived  against 
Susanna  Dorrington  and  David  Dorrington 
her  husband,  the  said  Susanna  having 
qualified  as  executrix  of  William  Dandridge, 
and  against  John  Bassett  and  William 
Lang  borne  who  were  named  as  executors; 
that  the  said  Dorrington  and  wife  filed  their 
answer  making  full  defence,  and  that  after 
the  order  of  the  County  court  of  June  3d, 
1805,  treated  by  the  Court  of  appeals  by  the 
decree  of  the  16th  February  1836,  as  a 

291  revocation  of  her  authority  *as  exec- 
utrix,   the   said    William   Langborne 

qualified  as  executor,  and  thereafter  filed 
his  answer  controverting  the  justness  of 
the  claim;  that  exceptions  were  taken  to 
the  report  of  the  commissioners,  and  the 
case  matured  for  a  decision  on  the  merits 
during  his  lifetime.  Under  such  a  state  of 
facts  where  the  claim  was  controverted  by 
the  party  sought  to  be  charged  in  his  life- 
time, the  suit  revived  against  his  executor 
who  made  a  vigorous  and  full  defence,  and 
the  case  was  ready  for  a  decision  on  the 
merits  when  he  died,  and  the  cause  was 
revived  against  the  administrator  de  bonis 
non,  against  whom  the  decree  was  pro- 
nounced, there  can  be  no  hazard  of  injus- 
tice to  the  executor  in  treating  the  decree 
against  the  administrator  de  bonis  non,  as 
conclusively  establishing  the  debt  against 
the  estate,  bot)i  as  regards  the  administrator 
de  bonis  non  and  the  previous  executor; 
and  I^angborne  is  properly  responsible  for 
the  assets  he  paid  over  to  the  legatees  of 
William  Dandridge  to  the  prejudice  of  Gill 
Armstead's  legatees  who  were  creditors  of 
the  estate  as  ascertained  and  adjudged  by 
the  decrees  hereinbefore  referred  to. 

The  Court  is  further  of  opinion,  that  ^ 
it  appears  said  William  Langborne,  execu- 
tor of  William  Dandridge,  paid  over  to  his 
legatees  the  assets,  with  full  notice  of  said 
claim,  and  after  the  suit  to  assert  and  es- 
tablish the  same  against  the  estate  of  his 
testator,  had  been  duly  revived  against 
him ;  and  as  the  decree  establishing  said 
claim  is,  under  the  circumstances  aforesaid, 
conclusive  as  it  respects  him,  in  establish- 
ing the  validity  of  the  debt  against  his 
testator's  estate,  such  payment  constituted 
a  devastavit,  and  the  liability  arising  from 
such  devastavit  resting  on  him  at  his 
death,  in  equity  and  by  virtue  of  the  offi- 
cial bond,  created  a  debt  which  his  repre- 
sentative was  bound  to  discharge  before 
making  distribution  of  his  estate;  to  be 
credited,  however,  by  the  amount  of  assets 
he  retained  in  his  hands,  and  which  were 
afterwards  paid  over  in   invitum,  by 

292  the  *decree  of  the   Chancery   court  to 
Bartholomew  Dandridge,    the  admin- 
istrator de  bonis  non. 


The  Court  is  further  of  opinion,  that  as 
the  legatees  of  said  Gill  Armstead  claimed 
by  force  of  the  same  decrees  ascertaining 
the  rights  of  all,  and  having  a  common  in- 
terest, are  seeking  satisfaction  out  of  a 
common  fund,  it  was  proper  to  unite  in 
one  suit  to  get  the  benefit  of  the  former 
decrees  in  their  favour;  and  the  bill  filed 
is  not  liable  to  the  objection  of  being  mul- 
tifarious. 

The  Court  is  further  of  opinion,  that  there 
is  nothing  to  distinguish  the  case  of  B*  A. 
A.  Booth  from  that  of  the  other  claimants. 
She  was  a  party  in  whose  favour  the  decree 
of  1st  of  June  1816,  was  pronounced,  which 
as  to  her  right  to  recover,  was  substantially 
affirmed  by  the  decree  of  the  Court  of  ap- 
peals of  the  11th  of  December  1821.  And 
though  by  the  decree  of  the  18th  of  July 
1822,  there  was  an  omission  to  enter  a  decree 
in  her  favour  in  consequence  of  the  sug- 
gestion   of    her    intermarriage    with   

Booth,  yet,  by  the  principles  of  that  decree, 
purporting  to  be  entered  in  conformity 
with  the  decree  of  the  Court  of  appeals,  her 
right  to  recover,  which  was  a  joint  and 
common  one  with  the  other  legatees,  was 
in  effect  established ;  and  the  decree  for  her 
proportion  was  merely  suspended  to  bring 
in  a  formal  party  in  whose  name  the  same 
could  be  entered ;  and  the  suit  never  having 
abated  as  to  her,  and  she  having  survived 
her  husband,  she  stands  in  the  same  posi- 
tion with  the  other  claimants,  with  a  decree 
establishing  their  rights  jointly,  and  en- 
titled equally  with  them  to  carry  it  into 
effect. 

And  the  Court  is  further  of  opinion,  that 
as  the  decree  of  the  1st  June  1816,  was  sus- 
pended by  the  appeal,  and  no  definitive  de- 
cree establishing  the  debt  was  rendered 
until  the  decree  of  the  Chancery  court  of 
the  18th  July  1822,  was  entered  in  conform- 
ity with  the  instructions  contained  in  the 
decree  of  the  Court  of  appeals  of  the  11th 
December  1821 ;  and  as  the  claimants 
293  *had  no  right  to  proceed  against  the 
representatives  of  William  Langborne 
for  his  devastavit  until  their  debt  was  es- 
tablished against  the  estate  of  said  William 
Dandridge,  their  bill  filed  in  February  1826» 
against  the  representative  of  said  Lang- 
borne and  the  representatives  and  legatees 
of  said  William  Dandridge,  to  get  the  ben- 
efit of  said  decrees,  and  charge  the  estate 
of  said  Langborne  for  his  devastavit,  was 
not  barred  by  any  statute  limiting  actions 
against  fiduciaries ;  nor  was  there  any  such 
delay  as  to  require  a  Court  of  equity  to 
refuse  relief  upon  the  ground  of  laches. 

The  Court  is  further  of  opinion,  that  as 
it  appears  that  Burwell  Bassett,  the  repre- 
sentative of  William  Langborne  the  elder 
and  of  William  Langborne,  jr.,  had  passed 
over  the  assets  of  said  estates  before  he  had 
notice  of  the  claim  now  in  controversy,  as 
he  alleges  in  his  answer,  to  the  proper  dis- 
tributees and  legatees  of  said  Langbomes, 
it  was  proper  to  throw  the  burthen  on  the 
distributees  and  leg^atees  instead  of  the  per- 
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sonal  representative ;  they  having  the  fund 
out  of  which  the  claim  should  be  satisfied, 
and  which  in  any  event,  must  be  held  as 
being  ultimately  subject  to  the  claim  sought 
to  be  enforced,  unless  the  same  can  b^e  other- 
wise satisfied. 

The  Court  is  farther  of  opinion,  that  as 
it  respects  the  security  of  Bartholomew 
Dandridge,  administrator  de  bonis  non,  the 
cause  of  action  arose  against  him  from  the 
rendition  of  the  decree  of  the  18th  July 
1822;  as  it  would  have  been  competent  for 
the  claimants,  upon  the  return  of  nulla 
bona  on  said  decree,  to  have  proceeded 
against  said  administrator  de  bonis  non 
and  his  securities  in  his  official  bond  for 
bis  devastavit ;  and  no  proceeding  having 
been  commenced  against  such  securities 
until  they  were  made  defendants  by  the 
amended  bill  filed  on  the  14th  May  1818, 
the  act  of  March  8th,  1826,  relied  on 
294  by  the  security  Thomas  H.  *Terrill 
in  his  answer,  barred  a  recovery 
against  the  securities. 

The  Court  is  further  of  opinion,  that  the 
statement  y^  referred  to  in  the  decree  now 
appealed  from,  correctly  ascertained  the 
sams  for  which  the  representatives  of  B. 
Dandridge's  estate,  and  the  representatives 
of  Langbome's  estate  were  respectively 
responsible;  that  all  exceptions  inconsist- 
ent with  said  special  statement  XX  were 
properly  overruled,  and  all  exceptions  con- 
sistent therewith  properly  sustained;  and 
said  statement  so  confirmed  and  consti- 
tuting a  part  of  said  decree,  definitively 
ascertains  the  amount  for  which  Bartholo- 
mew Dandridge's  estate  is  liable,  and  for 
which  a  decree  was  properly  rendered  in 
favour  of  the  claimants  respectively, 
against  Philemon  Jones,  committee  and 
administrator  of  his  estate ;  and  the  same 
also  definitively  ascertains  the  amount  for 
which  the  estate  of  William  I^angborne  is 
ultimately  responsible  and  may  be  compelled 
to  pay  eventually  unless  otherwise  dis- 
charged. 

The  Court  is  further  of  opinion,  that  as 
Mrs.  B.  Bassett  was,  under  the  will  of  Wil- 
liam Langbome,  jr.,  a  legatee  for  life,  and 
it  appears  that  before  any  recovery  she  had 
departed  this  life,  and  the  part  held  by  her 
for  life  was  passed  over  to  those  entitled  in 
remainder,  the  surviving  husband  having 
no  assets  of  his  wife,  could  not  be  held  re- 
sponsible on  account  of  such  life  estate 
which  had  previously  terminated ;  and  the 
assets  of  William  I^angbome  which  the 
claimants  were  entitled  to  follow  had  passed 
into  the  hands  of  those  entitled  thereto  in 
remainder;  and  the  decree  subjecting  said 
B.  Bassett,  on  account  of  said  life  estate, 
to  a  portion  of  the  amount  for  which  the 
estate  of  Langbome  was  responsible  was 
erroneous. 

And  the  Court  is  further  of  opinion,  that 
although  as  a  general  rule  a  creditor  of  an 
estate  is  not  bound  to  look  beyond  the  per- 
sonal representative,  who  is  immedi- 
296      ately  *responsible   to   him,  yet  under 
peculiar  circumstances   it   is    proper 


that   a   Court   of  equity   should  throw  the 
burthen    upon   those  ultimately  liable,  and 
that  more  especially  when   by  the  acts  and 
conduct  of  the  creditor  the  party  who  might 
in  strictness   have  been    primarily    liable, 
may  have  been  misled   and   induced   to  be- 
lieve he  was  not  looked   to  as  responsible. 
In  this  case  it  is   manifest   that   the  repre- 
sentatives of  Langbome  havd   received  no 
part  of  William  Dandridge's  estate,  the  as- 
sets of  which    should   properly    have  been 
applied  to  the  payment  of  this  claim.     The 
same  have  all  been  duly  accounted  for  and 
passed  over  by   Langbome  and   his  repre- 
sentative to  the  legatees  and  administrator 
de  bonis  non   of   William    Dandridge.     On 
the  death  of  Langborne   the  claimants   re- 
vived their  suit   against  the  administrator 
de  bonis  non   of   Wilfiam   Dandridge,    and 
dropped  the  representatives  of  Langborne 
from  the  cause;  thus  indicating  an  inten- 
tion   to   look    to   and  pursue  the  estate  of 
William  Dandridge.     In  the  meantime    the 
representative  of  Langborne  turned  over  to 
the  administrator  de  bonis  non  of  William 
Dandridge,    in    obedience    to    a  decree    of 
Court,  the  assets  of  William  Dandridge  re- 
maining in  the  hands  of  Langborne  at  his 
death;  and  thereafter  without  any  notioe, 
as   he   alleges  in  his  answer,  of  the  claim 
now  sought  to  be  enforced,  he  proceeded  to 
distribute    the  estate  of  Langt)orne  in  the 
mode  disclosed  by  the  record.     The  claim- 
ants, by  their  bill   of  1826,    still  looking  to 
the   estate  of  Dandridge   for  satisfaction, 
made    the   legatees   and   representative   of 
that  estate  parties;  and    the   Court  having 
them  before  it,  was  bound   in  the  exercise 
of  a  sound  discretion   under   the   circum- 
stances   aforesaid,     to   have    required   the 
claimants   to    proceed    in     the    first   place 
against  the  legatees  of  William  Dandridge, 
holding  Langborne 's  estate   ultimately  re- 
sponsible for  the  sum  so  as  aforesaid  ascer- 
tained to  be  a   proper  charge  against 
296      it,  or  for  so  much   thereof  *as   could 
not  be    made   by   proceeding  against 
the  legatees  of  William  Dandridge ;  and  it 
was  error  to  dismiss  the  bill  as  against  the 
representatives    and    legatees    of    William 
Dandridge,  or  any  of  them,   and   to   decree 
against  the  representatives  of  Langborne 
until  such  effort  had  been    made  to  procure 
satisfaction    out   of  the  assets  of  William 
Dandridge's  estate  in  the  hands  of  his  rep- 
resentatives. 

It  is  therefore  ordered  and  decreed,  that 
said  decree  in  the  particulars  in  which  it  is 
herein  declared  to  be  erroneous,  be  reversed 
with  costs ;  and  that  the  same,  so  far  as  it 
conforms  to  the  principles  above  declared, 
and  is  not  herein  declared  to  be  erroneous, 
be  and  the  same  is  hereby  affirmed.  And 
the  cause  is  remanded  with  instructions  to 
require  the  plaintiffs  in  the  Court  below  to 
revive,  if  necessary,  against  the  legatees, 
and  also  the  devisees,  if  so  advised,  of  Wil- 
liam Dandridge,  and  for  all  proper  accounts, 
in  order  to  a  final  decree  according  to  the 
principles  above  declared,  which  is  ordered 
to  be  certified. 
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and  Inconsistent  causes  of  action,  apon  two  different 
policies  of  insurance,  one  actually  issued,  upon 
'Which  premiums  were  not  paid,  the  nonpayment 
heing  excused  by  the  alleged  insolvency  of  the  com- 
pany; the  other,  which  ouffht  to  have  been  issued, 
because  the  first  had  been  surrendered  and  re- 
ceipted in  full  to  the  company,  is  bad  on  demurrer 
because  multifarious.  Universal  Life  Ins.  Go.  v. 
Devore.  88  Va.  aW,  2  S.  E.  Rep.  438. 

Bill  to  Etkforce  Judgment  agaifut  Administrator,  to  Sell 
Land,  Establish  a  DtvastatAU  Convene  Heirs  and  Ored- 
itors,  and  Give  Various  Other  SjteeUled  Belief.— A  bill 
which  seeks  to  enforce  payment  of  a  small  judg- 
ment for  costs  afirainst  an  administrator  d.  b.  n.  out 
of  funds  in  his  hands:  to  sell  the  real  estate  of  the 
decedent  to  pay  such  judgment:  to  establish  a  dev- 
astavit affalnst  the  administrator,  and  surcharge 
and  falsify  his  accounts;  to  convene  the  heirs  and 
creditors  of  said  administrator,  now  deceased:  to 
settle  the  accounts  of  his  administrator,  and  sell  his 
real  estate:  to  convene  the  heirs,  settle  the  accounts 
of  the  administrator,  and  distribute  the  estate  of 
the  third  decedent;  to  convene  the  devisees,  settle 
the  accounts  of  the  executor,  and  distribute  the 
estate  of  a  fourth  decedent,— is  multifarious  and 
IneQUlUble.  Crlckard  v.  Crouch,  41  W.  Va.  608,  28  S. 
E.  Rep.  727. 

Bill  to  EstabUsh  a  JYuet,  Recover  Rents^  ProJUs,  and 
Purchase  Money,  and  Assess  Dower.^A  bill  to  estab- 
lish a  trust  in  certain  lands,  and  to  recover  rents 
and  profits,  and  to  assess  dower,  and  to  recover 
purchase  money  alleged  to  be  due,  Is  held  in  Bailey 
V.  Calfee  (W.  Va.  1901),  80  S.  E.  Rep.  642.  to  l>e  multi- 
farious. 

Askino  SpedJIc  Performance,  Damages  for  False  Rep- 
resentations, for  Receiver,  and  Other  Speeijted  Relief.— 
A  bill  is  filed  (1)  ag-ainst  one  defendant,  for  specific 
performance  of  a  contract;  (2)  in  default  of  this,  to 
obtain  a  decree  asralnst  other  defendants,  for  dam- 
afires  for  breach  of  warranty ;  (8)  against  some  of  the 
defendants  last  referred  to,  for  damages  for  false 
representations  in  regard  to  the  title;  (4)  against 
one  of  the  defendants  last  referred  to,  for  breach  of 
his  promises  to  save  plaintiff  harmless  in  case  the 
defendant  referred  to  in  first  clause  refused  spe- 
cific performance;  (5)  for  a  receiver;  (6)  for  a  de- 
cree against  one  of  the  defendants  for  payment  of 
his  subscription  to  the  stock  of  the  defendant  com- 
pany: (7)  to  have  the  assets  of  the  company 
administered  for  the  benefit  of  Its  creditors.  To 
say  nothing  of  the  demand  for  damages  and  for 
administration  of  the  assets,  as  not  constituting' 
good  grounds  for  a  suit  in  equity,  there  remained 
several  other  demands  against  several  other  de- 
fendants which  cannot  be  properly  joined  In  the 
same  suit  The  bill  Is  multifarious,  and  was 
rijrhtly  dismissed  on  demurrer.  Wells  v.  Sewell's 
Point  Ouano  Co.,  80  Va.  706, 17  S.  E.  Rep.  2. 

Bill  against  Orantee  of  One  Beir,  and  Other  Heirs,  to 
Set  Aside  Deed,  and  Establish  Resulting  Trust  a$  an 
Alternative.— An^  a  chancery  suit,  brought  by  one 
beir  of  a  decedent  against  the  person  to  whom  heirs 
of  the  decedent  had  voluntarily  conveyed  all  his 
real  estate,  and  the  other  heirs  of  the  decedent,  to 
set  aside  the  deed  as  fraudulent  and  void  because 
procured  by  undue  Infiuence.  and  because  the 
grantor  was  non  compos  mentis,  and.  If  this  should 
not  be  proven,  then  to  set  up  a  resulting  trust  to  a 
portion  of  this  real  estate,  because  the  plaintiff  had 
paid  a  certain  amount  of  the  purchase  money  when 
the  land  was  conveyed  to  the  decedent.  Is  multifa- 
rious.   Shaffer  v.  Fetty,  80  W.  Va.  248, 4  S.  E.  Rep.  278. 


BUI  by  Heirs- Settlement  of  Decedents  Partnershigf 
Afdirs,  Appointment  of  Receiver,  Accounts,  etc.— In 
Porter  v.  Robinson  (Va.),  22  S.  E.  Rep.  848.  a  bill 
by  heirs  alleged  their  heirship:  partnership  of  their 
decedent  in  a  firm;  sale  of  all  the  assets  of  the  firm 
to  a  corporation  in  consideration  that  the  vendee 
paid  all  the  debts  of  the  firm:  completion  of  the 
sale  by  themselves,  as  heirs,  and  the  surviving  part- 
ners: sale  by  the  vendee  of  the  same  property  to  a 
second  corporation.  In  which  the  purchase  price 
was  partly  secured  by  bonds,  for  the  payment  of 
which  a  vendor*s  lien  was  reserved,  and  subse- 
quently cancelled  by  the  president  of  the  first 
corporation  without  authority;  execution  of  atrost 
deed  of  all  the  property  by  the  last  vendee  to  secure 
a  fraudulent  issue  of  bonds;  the  assumption  and 
nonpayment  of  the  debts  of  the  partnership  by  the 
first  vendee;  stock  taken  by  plaintiffs  in  the  second 
corporation  on  representations  of  the  president  of 
the  first  corporation,  also  a  promoter  of  the  second 
corporation  that  the  lands  would  be  sold  to  the  lat- 
ter company  for  1800,000,  whereas  they  were  sold  at 
$880,000.  The  bill  asked  for  the  appointment  of  a 
receiver,  and  settlement  of  the  accounts  of  the 
partnership;  cancellation  of  the  stock  taken  In  the 
second  corporation;  a  decree  against  it  and  its 
promoters  for  the  full  value  of  the  stock,  and  ag'ainst 
the  president  of  the  first  corporation  for  the  t8aooo 
profits  made  by  him  for  the  sale  of  the  land :  for  the 
restoration  of  the  vendor's  lien,  and  the  cancella- 
tion of  the  trust  deed.  It  was  held,  that  the  bill  was 
multifarious. 

Pabtdbs  Not  Coknsctbd  in  Iittebbst. 

Charges  against  Officers  of  Company,  Individual  Offi- 
cers, Groups  of  Officers,  and  President  and  Directors.— A 
bill  which  charges  various  acts  of  maladministra- 
tion against  the  officers  of  a  company,  some  of  which 
are  attributable  to  individual  officers,  some  to  dif- 
ferent groups  of  officers,  and  some  to  the  president 
and  directors  as  a  whole,  would  seem  to  present  a 
combination  of  causes  of  action  so  hopelessly  di- 
verse as  to  be  Incapable  of  adjustment  in  one  suit. 
Brown  v.  Bedford  City  L.  ft  I.  Co.,  91  Va.  81,  80  S.  E. 
Rep.  968. 

II.  FORMS  OP  MULTIPARIOUSNeSS. 

1.  IN  QENERAIi-^Multifariousness  may  appear 
in  two  general  forms.  It  may  be  a  joinder  of  claims 
of  such  different  characters,  that  the  court  will  not 
permit  them  to  be  litigated  in  one  record:  or  it  may 
be  where  a  party  Is  brought  as  a  defendant  upon  a 
record,  with  a  large  portion  of  which  and  of  the 
case  made  by  which  he  has  no  connection  whatever. 
Brown  v.  Buckner,  86  Va.  612,  10  S.  E.  Rep.  88X: 
Washington  City  Sav.  Bank  v.  Thornton,  88  Va.  1S7. 
2  S.  E.  Rep.  108:  Oney  v.  Ferguson,  41  W.  Va.  668.  28 
S.  E.  Rep.  7ia 

2.  AS  TO  MATTER.— Thus,  where  debts  are  as- 
signed to  a  party  who  sues  for  an  accounting  be- 
tween the  assignor  and  his  several  debtors,  plea  by 
and  of  the  latter,  that  the  former  had  made  other 
and  confilctlng  assignments  of  the  same  debts,  is 
bad  for  multifariousness  and  uncertainty.  Porter 
V.  Youuf ,  85  Va.  40,  6  S.  B.  Rep.  808. 

But  it  Is  not  multifarious  for  a  bill  to  seek  to  ffcib> 
ject  a  judgment  debtor's  Interest  in  lands,  chattels, 
etc.,  to  the  payment  of  plaintiff's  debt  Thomas  v. 
Sellman,  87  Va.  688,  18  S.  E.  Rep.  146.  For  illustra- 
tions, see  cases  throughout  this  note. 

8.  AS  TO  PARTIES.- -In  Carey  v.  Coffee  Stemming- 
Mach.  Co.,  1  Va.  Dec.  868,  20  S.  E.  Rep.  778,  it  is  held 
that  a  bill  by  a  number  of  stockholders  against  a 
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corporation,  allecrinff  frand  in  obtaining  subscrip- 
tions, etc.,  is  not  mnltifarions  because  each  com- 
plaint sets  fortli  a  different  claim.  See  Hutchison 
r.  Mershoo.  80  Va.  flS4.  16  S.  E.  Rep.  874;  Rader  v. 
Bristol  Land  Co..  M  Va.  760,  27  S.  £.  Rep.  Sea 

ni.  TBRIVUNOUMY. 

The  word  '^mnltifariousness"  is  more  generally 
applied  to  chancery  proceedings,  although  it  is 
sometlnies  used  as  applicable  to  actions  at  law. 
TbQS,  in  Va.  F.  ft  M.  Ins.  Ck>.  y.  Saunders,  86  V  a. 
W,  11  S.  E.  Rep.  7M,  the  term  is  used  in  an  action 
at  law  in  discussinsr  the  rule  against  duplicity. 

The  word  most  applicable  to  actions  at  law  is  "mis- 
joinder." though  this  word  is  also  used  to  designate 
an  error  of  form  in  equitable  proceedings.  Thus, 
the  court  in  Brown  y.  Buckner,  86  Va.  616,  10  S.  E. 
Bepi  8H£.  in  the  course  of  its  opinion  remarks,  that. 
"Although  the  books  speak  generally  of  demurrers 
for  multifariousness,  such  demurrers  may  be  di- 
Tided  into  two  kinds.  (1)  The  objection  raised  to  a 
bill,  which  though  termed  'multifariousness.*  is.  in 
fact  properly  speaking,  a  misjoinder  of  causes  of 
suit:  that  is  to  say,  the  cases  or  claims  asserted  in 
the  Mil  are  of  so  different  a  character  that  the  court 
viU  not  permit  them  to  be  litigated  in  one  record. 
Story.  Bq.  PL  sec  271.  284.  It  may  be  that  the 
plalntifb  and  the  defendants  are  parties  to  the 
whole  transactions  which  form  the  subject  of  the 
suit,  hut  nevertheless  those  transactions  may  be  so 
disimilar  that  the  court  will  not  permit  them  to  be 
joined  together,  but  will  require  distinct  records. 
(2)  But  what  is  more  familiarly  understood  by  *mul- 
tifarionsneas.*  as  applied  to  a  bill.  Is  where  a  party 
is  bronght  as  a  defendant  upon  a  record,  with  a 
large  portion  of  which,  and  of  the  case  made  by 
which,  he  has  no  connection  whatsoever.  *  *  * 
And  the  objection  for  misjoinder  does  not  apply 
when  all  the  parties  plaintiff  haye  an  interest  in  the 
ioit,  although  it   is  not  a  coextensive  interest." 

IV.  REASON  FOR  RULE. 


.—Generally,  it  is  held  that 
the  reason  for  the  rule  which  governs  a  court  in 
nstaining  or  overruling  a  demurrer*  which  sets 
out  multifariousness  as  an  objection,  is  the  question 
of  convenience  to  all  parties  concerned. 

In  Alexander  v.  Alexander,  85  Va.  858,  7  S.  E.  Rep. 
IB.  the  court  says:  "The  cases  upon  the  subject 
are  extremely  various,  and  the  court  in  deciding 
them,  seems  to  have  considered  what  was  conven- 
ient under  the  particular  circumstances,  rather 
than  to  have  laid  down  any  absolute  rule."  After 
letting  forth  some  of  the  cardinal  rules  for  testing 
whether  in  a  particular  case  multifariousness  ex- 
ists, it  seems  that  the  reason  assigned  why  in  a 
flven  instance  it  would  be  multifarious,  is,  that  it 
woQld  render  the  proceedings  oppressive  because  it 
woold  tend  to  load  each  defendant  with  an  un- 
necessary burden  of  costs:  thus,  giving  an  addi- 
ticMial  reason  for  objection  to  the  fault. 

Discussing  the  question  In  County  School  Board 
V.  Parish.  92  Va.  156,  28  S.  E.  Rep.  221,  it  was  held 
that  a  bill  would  not  be  declared  multifarious  if  it 
proposed  to  accomplish  the  end  in  veiw  in  a  manner 
and  by  a  proceeding  convenient  to  all  concerned, 
unless  the  course  so  pursued  was  so  Injurious 
to  one  or  more  of  the  parties  as  to  render  it  in- 
equitable to  accomplish  the  general  convenience  in 
that  manner.  See  Staude  v.  Keck,  02  Va.  544,  24  S. 
E.  Rep.  227;  DUlard  v.  Dillard,  97  Va.  484,  84  S.  £. 
Rep.  60l 


V.  APPUESTO  WHAT  PLEADINaS. 

BUI— Answer— Plea.--The  fault  of  multifariousness 
may  exist  either  In  the  bill,  answer  or  plea.  If  the 
plea  contains  distinct  points  it  will  be  bad.  Thus,  a 
plea  Is  bad  for  multifariousness  that  sets  up  the 
statute  of  limitations,  and  also  alleges  that  the 
plaintiff  who  sued  as  the  personal  representative  of 
a  decedent  was  not  such  representative.  Se< 
Barrett  v.  McAllister,  85  W.  Va.  108.  12  S.  E.  Rep. 
1106;  Miller  V.  Miller,  92  Va.  196,  28  S.  E.  Rep.  882; 
Porter  v.  Young,  85  Va.  49,  6  S.  E.  Rep.  808.  As  to 
the  bill,  see  cases  cited  throughout  the  note. 

VI.  MULTIFARIOUSNESS   AS   DETERMINED  BY 
PRAYER  FOR  RELIEF. 

1.  IN  GENERAL.— It  is  said  by  the  court  in  Wash- 
ington, etc.,  Bk.  V.  Thornton,  88  Va.  157,  2  S.  E.  Rep. 
198,  that  "whether  or  not  a  bill  is  multifarious  de- 
pends, it  is  said,  upon  its  allegations,  and  not  upon 
its  prayer."  See  Nunnally  v.  Strauss,  94  Va.  255, 
26  S.  E.  Rep.  660. 

8.  ALTERNATIVE  PRAYER.— A  bill  Is  not  nec- 
essarily bad  by  reaoon  of  multifariousness  because 
it  contains  an  alternative  prayer  for  relief.  But  in 
order,  to  avoid  the  fault  they  should,  in  general,  be 
consistent  Still  a  bill  in  chancery  is  not  multifa- 
rious, and  therefore  demurrable,  simply  because  it 
contains  a  prayer  for  alternate  relief,  Inconsistent 
with  its  prayer  for  specific  relief.  Kome  v.  Kome, 
80  W.  Va.  1,  8  S.  E.  Rep.  17.  See  Garrison  v.  Hall,  75 
Va.  150:  Carskadon  v.  Minke,  26  W.  Va.  729. 

And  where  the  principal  object  of  the  bill  is  to 
have  the  profits  of  a  lease  collected  and  applied  to 
pay  certain  decrees  against  complainant  and  insol- 
vent defendant,  a  prayer  that  accounts  be  taken  to 
ascertain  the  right  of  the  parties  under  the  lease, 
and  the  profits  applied  to  pay  the  decrees  and  the 
balance  according  to  the  rights  of  the  parties, 
does  not  make  the  bill  multifarious,  but  the  decree 
creditors  should  be  made  parties.  Yates  v.  Law, 
86  Va.  117.  9  S.  E.  Rep.  506. 

Also,  it  is  permissible  for  a  bill  to  be  framed  In  a 
double  aspect,  but  the  alternative  case  stated  must 
be  the  foundation  for  precisely  the  same  relief. 
Thus,  stockholders  who  come  into  a  court  of  equity 
and  seek  to  have  their  contracts  of  subscription  re- 
scinded on  the  ground  that  they  were  fraudulently 
obtained,  cannot  in  the  same  bill  complain  of  the 
malfeasance  and  misfeasance  of  the  corporate  di- 
rectors in  the  management  of  the  corporate  prop- 
erty, and  seek  relief  which  rests  upon  their  relation 
as  stockholders  of  the  defendant  company.  Such 
relief  must  be  considered  a  distinct  act  of  affirmance 
and  ratification  of  the  very  transaction  which  they. 
In  another  part  of  their  bill,  sought  to  repudiate. 
Brown  v.  Bedford  City  L.  &  L  Co.,  91  Va.  31,  20  S.  E. 
Rep.  968. 

8.  IMPOSSIBLE  OR  IMPROPER  RELIEF  ASKED. 
—Moreover,  a  bill  is  not  rendered  multifarious  be- 
cause it  contains  averments  and  prays  relief  re- 
specting them  which  could  not  in  au3'  event  be 
granted. 

Thus,  in  Suavely  v.  Harkrader,  29  Gratt.  112, 
infants  by  their  next  friend  filed  their  bill  against 
their  guardian,  first  to  surcharge  and  falsify  the 
settled  account  of  their  guardian,  and  to  have  him 
removed;  and  second,  to  have  a  sale  of  their  lands. 
The  guardian  demurred  to  the  bill  on  the  ground 
that  it  was  multifarious.  It  was  held  that  as  the 
court  could  not  sell  the  infants*  land  on  a  bill  filed 
by  them,  and  no  relief  on  that  part  of  the  bill  could 
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be  flfiyen,  the  coart  would  consider  the  case  as  if 
that  part  of  the  bill  was  not  in  it;  and  the  demurrer 
was  properly  overruled. 

VII.  AT  WHAT  STAQB  OBJECTION  RAI3BD. 

In  Answer.— In  Virginia  the  demurrer  may  be 
embodied  in  the  answer.  Dunn  v.  Dunn.  26  Gratt 
»1. 

On  notion  to  Dissolve  Injunctloo.— But  if  a  bill, 
which  is  in  part  a  bill  of  injunction,  be  multifarious, 
that  objection  cannot  be  made  on  a  motion  to  dis* 
solve  the  injunction.  It  must  be  made  at  the  final 
hearing*.  Shirley  v.  Long*.  6  Rand.  704;  Beall  v. 
ShauU.  18  W.  Va.  868. 

VIII.  METHOD  OP  RAISING  OBJECTION. 

Demurrer.— In  Virginia  and  West  Virginia  the  ob- 
jection that  pleadings  in  chancery  are  multifarious 
Is  usually  raised  by  demurrer.  Dunn  v.  Dunn,  26 
Oratt  291 :  Wells  v.  SeweU's,  etc.,  Co.,  80  Va.  706, 17  S. 
B.  Rep.  2. 

And  a  demurrer  in  the  form  prescribed  by  the 
statute,  and  assigning  no  grounds,  inserted  in  the 
answer,  is  sufficient.  Dunn  v.  Dunn,  26  Oratt  201; 
Matthews  v.  Jenkins,  80  Va.  468;  Ck>ok  v.  Dorsey,  88 
W.  Va.  196, 18  S.  E.  Rep.  468. 

And  the  demurrer  may  not  only  be  general  but, 
as  stated  above,  may  be  embodied  in  the  answer. 
Dunn  V.  Dunn,  26  Gratt  291. 

IX.  BY  WHOM  RAISED. 
Party  Prejudiced  or  Court  Sua  Sponte.— It  is  well 
settled,  that  the  defence  of  multifariousness  may 
be  made  by  demurrer  by  the  party  prejudiced,  or 
by  the  court  at  the  hearing  tua  tponU,  But  where  a 
defendant  is  liable  for  each  one  of  the  amounts 
decreed  in  a  suit,  he  cannot  object  on  the  ground  of 
multifariousness.  Wells  v.  Sewell*s,  etc.,  Ck>.,  89  Va. 
711, 17  S.  E.  Rep.  2:  Dunn  v.  Dunn,  26  Oratt  281. 

X.  WAIVER. 

Thouirh  a  bill  be  multifarious,  and  but  vaguely 
state  the  matter  on  which  relief  Is  sought  consent 
by  the  parties,  to  an  interlocutory  decree  that  the 
cause  be  referred  to  a  commissioner,  to  audit  state 
and  settle  an  account  of  the  amount  due  each  of 
the  plaintiffs,  is  a  waiver  of  any  objection  to  such 
irregularity;  and  a  demurrer  thereafter,  for  such 
cause,  should  be  disallowed.  Rlttenhouse  v.  Har- 
man,  7  W.  Va.  880. 

XI.  BPPBCT  AND  REMEDY. 

1.  IN  OENERAL.— It  is  difficult  to  apply  the  rule 
against  multifariousness  in  practice.  The  in- 
stances are  numerous  and  inharmonious.  A  suit  is 
not  thrown  out  of  court  for  this  fault  except  in  a 
plain  case.  Oney  v.  Ferguson,  41  W.  Va.  668,  28  S.  E. 
Rep.  710.  An  amendment  may  be  allowed.  See 
Shaffer  v.  Fetty,  80  W.  Va.  248,  4  S.  E.  Rep.  278. 

2.  ABCENDMENT.  —  But  in  West  Virginia  an 
amendment  is  not  allowed  as  a  matter  of  course. 
Shaffer  v.  Fetty.  80  W.  Va.  248.  4  S.  £.  Rep.  278. 

8.  DISMISSAL.— When  there  is  a  dismissal  it 
should  as  a  rule,  be  without  prejudice.  Shaffer  v. 
Fetty,  80  W.  Va.  248. 4  S.  E.  Rep.  278. 


297  *Shiflett  &c.  V.  The  Orange 

Humane  Society. 

January  Term,  1861,  Richmond. 

(Absent  Cabbll,  P.,  and  Bbookb,  J.) 

Action  on  Bond— Plea  of  Pallnre  of  Conslderatloa— 
When  Inadmissible  under  SUtnte  of  Equitable  De- 

—In  an  action  on  a  bond  given  for  the  pur- 


*The  proposition  laid  down  in  the  principal  case  Is 


chase  money  of  land,  the  act  of  1881  does  not 
authorize  a  plea  of  failure  of  consideration  upon 
equitable  grounds  which  would  require  a  resclnsion 
of  the  contract  out  of  which  the  bond  originated. 
.  and  a  reinvestment  of  the  obligee  with  the  interest 
in  the  land  alleged  to  have  been  sold  to  the  ob- 
liflTor. 

This  was  an  action  of  debt  broug-ht  in 
1845  in  the  Circuit  court  of  Albemarle 
county,  by  the  Orange  Humane  Society,  a 
chartered  institution,  against  Isaac  Shiflett 
and  George  Martin,  upon  a  bond  executed 
by  the  latter  to  the  former  on  the  29th  of 
March  1839,  in  the  penalty  of  2077  doUars  18 
cents,  with  condition  to  pay  the  sum  of 
1038  dollars  89  cents. 

The  defendants  appeared  and  pleaded 
payment,  on  which  issue  was  joined.  They 
also  offered  a  special  plea  under  the  act  of 
1831.  This  plea  was  very  informal,  but  in 
substance  it  stated,  That  in  1787  one  Mon- 
roe of  the  county  of  Orange  bequeathed  his 
estate,  real  and  personal,  for  the  purpose  of 
educating  poor  children.  That  William 
Bell,  his  executor,  sold  the  estate,  and  that 
Richard  Bruce,  of  Albemarle  county,  pur- 
chased to  the  amount  of  somewhat  upwards 
of  ;tlOO.  Virginia  currency.  That  in  1789 
Bruce  executed  a  deed  of  trust  to  secure 
this  sum  upon  two  tracts  of  land,  one  of 
three  hundred,  and  the  other  of  two  hundred, 
acres.  That  the  tract  of  three  hundred 
acres  was  sold  under  this  deed  for  £50.,  and 

purchased  by  Watson,  who  paid  the 
298     amount,  principal  and  interest,  to  *BeU 

prior  to  l797 ;  and  he  and  those  claim- 
ing under  him,  had  ever  since  held  the  land. 
That  one  moiety  of  the  two  hundred  acre 
tract  was  held  by  Nelson  Barksdale  by  a 
prior  and  better  title ;  and  of  the  remainder 
the  defendant  Shiflett  was  in  possession  of 
fifty  acres  as  one  of  the  heirs  at  law  of 
Bruce.  And  that  Bruce  had  before  his 
death  satisfied  the  trust  in  full  as  to  this 
tract  of  two  hundred  acres. 

They  further  stated  that  the  Orange 
Humane  Society  had  succeeded  to  the  rights 
and  liabilities  of  William  Bell  as  executor 
of  Monroe.  That  in  1839  this  society  ad- 
vertised that  they  would  close  the  deed  of 
1789  (Bruce's  deed  of  trust),  by  a  sale  at 
Orange  courthouse  on  the  25th  of  March 
1839.  That  the  defendant  Shiflett  attended 
the  sale  with  the  sole  view  of  saving  his 
land ;  and  was  induced  by  the  opinions  and 
representations  of  the  president  and  di- 
rectors of  the  society  to  bind  himself  to 
pay  off  their  claim  under  the  old  trust. 
That  at  the  sale  on  the  25th  of  March  1839. 
the  two  tracts  of  land  were  sold,  and  ^wexe 
purchased  by  the  defendant  Shiflett,  for  the 
sum  of  1038  dollars  58  cents;  being  the 
amount  of  the  principal  and  interest  due 
under  the  deed  of  1789,  without  any  credits 
whatever,  for  which  he  had  executed  his 
bond    with    the   defendant   Martin   as    his 

reaffirmed  in  Mangiis  v.  McClelland,  08  Va.  78B.  29  & 
E.  Rep.  864.  See  also,  the  principal  case  cited  in  Wat- 
kins  V.  Hopkins,  18  Qratt  745,  and  foot-noU^  and  din- 
tingnished  in  Strickland  v.  araybill.  97  Va.  e04,  94  S. 
E.  Bep.  476.    See  also,  1  Va.  Law  Reg.  548, 514. 
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sniety.  That  the  defendant  Shiflett  had 
then  no  conception  of  the  true  nature  of 
the  case:  and  that  the  defendants  were 
totally  and  wholly  deceived  by  the  said 
Orang-e  Humane  Society,  and  especially  by 
Reynolds  Chapman  and  James  Barbour, 
members  thereof,  in  whom  the  defendants 
had  the  most  implicit  confidence ;  and  who 
must  have  been  themselves  deceived  as  to 
the  nature  of  the  claim.  And  that  defend- 
ants believe  that  it  was  known  to  some  of 
the  members  of  said  society  when  the  sale 
was  made,  that  a  lar^e  portion  or  the  whole 
of  the  debt  had  been  paid.  They  therefore 
say  that  there  has  been  a  total  failure  of 
the  consideration  of  the  said  writing  oblig- 
atory, Ac. 
299  *The  €k>urt  rejected  the  plea  and 
the  defendants  excepted:  And  they 
then  withdrew  the  plea  of  payment, 
and  there  was  a  judgment  for  the  plaintiff. 
Whereupon  the  defendants  applied  to  this 
Court  for  a  supersedeas,  which  was  awarded. 

Stanard  and  Bouldin,  for  the  appellants. 
Patton,  for  the  appellee. 

ALLEN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion*  that  if  the  plain- 
tiff in  error  was  entitled  to  any  relief  on 
account  of  the  matters  averred  in  his  plea, 
such  relief  could  only  be  afforded  in  a  Court 
of  equity,  where  upon  a  rescission  of  the 
contract  the  defendant  in  error  could  be 
reinvested  with  the  interest  alleged  to  have 
been  sold  to  the  plaintiff  in  error:  It  was, 
therefore,  not  competent  to  set  up  such 
matter  in  defence  to  the  action  at  law 
brought  to  recover  the  purchase  money 
agreed  to  be  paid  on  such  a  contract  touch- 
ing the  realty,  by  a  plea  under  the  statute 
in  the  nature  of  a  plea  of  set-off ;  and  the 
rejection  of  the  plea  does  not  preclude  the 
party  from  applying"  to  a  Court  of  equity 
for  such  relief  as  he  may  shew  himself  en- 
titled to  on  account  of  the  matters  alleged 
in  the  plea«  It  therefore  seems  to  the  Court 
here,  that  there  is  no  error  in  the  judgment 
of  the  Circuit  court  rejecting  the  plea.  It 
is  therefore  considered  that  the  same  be 
affirmed,  with  costs. 


M 


h-Caseat 
K—S  the  executor  of  C  executes  a  note 
to  M  for  a  debt  of  his  testator,  which  he  siffns  S 
ex*or  of  C  On  this  note  M  brings  an  action 
acainst  S  and  declares  against  him  as  executor  of 
C:  but  tlie  count  is  in  the  cMei  and  tUtinet,  and  the 
breach  is  l^d  In  his  failure  to  pay.    Upon  a  Indg- 


^or  1— ogrspMc  note  on  AmsodnMits, 


—See  monographic  noU  on 
istraton.*' 


ment  by  default;  Qn^aaa,  If  it  should  be  against 
S  as  executor  or  de  bonis  projtriU. 
a.  Plcsdtas    sad     Practice— Clerlcsl    Errors— How 

AawiMtod.t— If  it  is  error  to  enter  a  Judgment  <f« 
bamUprovriU,  it  is  a  clerical  error  to  be  amended 
upon  motion  to  the  Court:  and  is  not  a  ground 
for  an  appeal. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Henrico  county,  by  Hawes  Coleman 
and  Mary  6.  his  wife  against  Jesse  Snead. 
The  languag-e  of  the  writ  was,  *'We  com- 
mand you  that  you  take  Jesse  Snead  exec- 
utor of  JohnG.  Crouch  deceased,"  Ac.  And 
the  endorsement  on  the  writ  was,  ^*An 
action  of  debt  on  a  promissory  note,  and 
no  bail  required." 

The  declaration  was  in  the  name  of 
Hawes  Coleman  and  Mary  G.  his  wife,  who 
before  her  intermarriag^e  with  said  Coleman, 
was  Mary  G.  Crouch,  and  complained  of 
Jesse  Snead  as  executor  of  John  G.  Crouch 
deceased,  defendant,  in  custody,  Ac,  of  a 
plea  that  the  said  defendant  render  to  the 
said  plaintiffs  the  sum  of  617  dollars  16 
cents  with  interest  thereon  from  the  1st 
day  of  January  1840,  till  paid,  which  to  the 
said  plaintiffs  he  owes,  and  from  them  un- 
justly detains.  For  this,  that  the  said  de- 
fendant heretofore,  Ac,  made  his  certain 
promissory  note,  his  name  being  thereto 
subscribed  with  his  own  proper  hand,  by 
the  name  and  style  of  Jesse  Snead  executor 
of  John  G.  Crouch  deceased,  which, 
301'  Ac,  whereby  *the  said  defendant  on, 
Ac,  promised  as  executor  of  John  G. 
Crouch  deceased,  to  pay,  Ac  Wherefore 
and  by  force,  Ac,  right  of  action  hath  ac- 
crued to  the  said  plaintiffs  to  demand  and 
have  of  the  said  defendant  the  said  sum, 
Ac 

The  action  was  founded  on  a  note,  of 
which  the  following  is  a  copy : 

*'S617  16.  On  demand,  with  interest  from 
the  1st  day  of  January  1840,  I  promise,  as 
ex*or  of  John  G.  Crouch,  to  pay  to  Mary  G. 
Crouch  six  hundred  and  seventeen  dollars 
and  sixteen  cents,  being  a  balance  due  her 
on  settlement  of  her  claims  against  Thomas, 
Richard  and  John  G.  Crouch,  which  she 
held  jointly  against  them,  and  is  now  sur- 
rendered on  each  paying  to  her  their  pro- 
portions. Witness  my  hand  this  22d  day 
of  January  1840. 

Jesse  Snead, 
ex*or  of  John  G.  Crouch  dec'd." 

Snead  did  not  enter  hi^  appearance  to  the 
action,  so  that  there  was  a  judgment  by 
default ;  and  the  clerk  in  entering  up  the 
judgment  entered  it  against  him  personally, 
and  not  as  executor  of  Crouch.  Whereupon 
Snead  applied  to  this  Court  for  a  superse- 
deas, wiiich  was  allowed. 

The  Attorney  General  and  Cabell,  for  the 
appellant,  insisted, 

1st.  That  the  action  was  against  Snead 
as  executor,  and  therefore  that  it  was  error 
to  enter  a  judgment  against  him  personally. 
Bppes  V.  Dudley,  5  Rand.  437. 

'Executors  and  Admin- 1     tAmendmoat  of  Record,— See  principal  case  cited 

{  in  foot-note  to  Price  ▼.  Com.,  S8  Qratt  819. 


*SnMui  V.  Coleman  &  Wife.* 
April  Term.  1861.  Richmond. 
(Absent  Cabxll,  P.) 
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2d.  That  the  note  was  executed  by  Snead 
as  executor,  and  that  the  action  should  have 
been  against  him  in  that  character.  2 
Lomax  Ex'ors  272 ;  Dawse  v.  Coxe,  11  Eng. 
C.  L.  R.  12;  Ashby  v.  Ashby,  14  Bng.  C. 
L.  R.  77;  S.  C.  17  Id.  235;  Powell  v.  Gra- 
ham's ex'or,  2  Bng.  C.  L.  R.  223;  Kayser 
V.  Disher,  9  Leigh  357. 

302  *3d.  That   the    declaration   did  not 
set  out  a  consideration   which    would 

sustain  a  personal  judgment.  Rann  v. 
Hughes,  7  T.  R.  350,  in  note;  Taliaferro  v. 
Robb,  2  Call  258. 

John  Thompson,    jr.,    for  the  appellees, 
submitted  the  case. 

MONCURE,  J.  The  appellant  complains 
that  the  judgment  of  the  Court  below  was 
erroneously  entered  against  him  in  his  own 
right;  instead  of  being  entered  against 
him  as  executor  of  John  G.  Crouch.  I 
think  the  judgment  was  rightly  entered,  de 
bonis  propriis.  An  executor  may  bind 
himself  personally  to  pay  the  debt  of  his 
testator.  But  to  make  him  liable  the  com- 
mon law  requires  that  the  promise  shall  be 
on  sufficient  consideration ;  and  the  statute 
requires  that  it  shall  be  in  writing.  The 
promise  in  this  case  is  in  writing,  and  the 
requisition  of  the  statute  is  therefore  sat- 
isfied. Was  there  a  sufficient  consideration 
to  support  the  promise,  according  to  the 
requisition  of  the  common  law?  Under  our 
statute  an  action  of  debt  may  be  brought 
upon  a  note  in  writing;  and  in  such  action 
it  need  not  be  averred  or  proved  that  there 
was  any  consideration  for  the  note.  Peasley 
V.  Boatwright,  2  Leigh  195.  The  note  itself 
imports  consideration,  as  does  a  bond ;  the 
only  difference  being,  that  in  the  case  of  a 
bond  the  consideration  cannot  be  enquired 
into,  but  in  the  case  of  a  note  it  may.  The 
defendant  in  this  case,  therefore,  might 
have  defended  himself  on  the  ground  of 
want  of  consideration ;  and,  if  he  had  sus- 
tained such  a  defence  by  proof,  would  have 
defeated  the  action.  Having  made  no  such 
defence,  the  judgment  was  rightly  rendered 
against  him  for  the  amount  of  the  note. 
Assets  in  the  hands  of  the  executor,  consti- 
tute a  sufficient  consideration  for  a  promise 
by  him  to  pay  the  debt  of  his  testator.  So 
does   forbearance    to   sue,  &c.     In  an 

303  *action  against  an  executor  personally 
on  a  promissory   note    given    by  him 

for  a  debt  of  his  testator,  the  defendant 
may  shew  an  insufficiency  of  assets  to  pay 
the  debt;  and  if  the  plaintiff  cannot  shew 
that  there  was  other  sufficient  consideration 
for  the  promise,  he  must  fail  in  his  action : 
In  this  way  the  defendant  can  sustain  no 
injury.  If  there  be  any  other  consideration 
for  the  promise  than  a  sufficiency  of  assets, 
then  it  is  consistent  alike  with  justice  and 
the  intention  of  the  parties  that  the  executor 
should  be/personally  liable  for  the  debt.  If 
the  consideration  depends  upon  the  suffi- 
ciency of  assets,  the  executor  has  the  same 
defence  in  an  action  against  him  personally 
as  he  would  have  in  an  action  against  him 
as  executor. 
In  this  case,  there  is   not  only  a  promise 


in  writing  by  the  executor;  which  in  an 
action  of  debt  upon  it  imports  a  sufficient 
consideration ;  and  there  is  not  only  an 
absence  of  any  evidence  of  want  of  consid- 
eration, which  is  necessary  to  defeat  such 
an  action  on  such  a  promise;  but  the  note 
itself  furnishes  express  evidence  of  suffi- 
cient consideration.  It  furnishes  evidence 
of  a  sufficiency  of  assets.  It  contains  a 
promise  to  pay  **on  demand."  In  the  lan- 
guage of  Dallas,  C.  J.,  in  Childs  v.  Monins, 
&c.,  6  Kng,  C.  it,  R.  201,  suppose  a  demand 
had  been  made  immediately;  does  not  the 
executor  by  subjecting  himself  to  such  a 
demand  admit  he  has  assets  to  satisfy  it. 
If  he  meant  to  limit  his  liability  why  did 
he  not  add  to  the  words  as  executor,  the 
words  out  of  the  estate  of  John  G.  Crouch? 
It  also  furnishes  evidence  of  forbearance. 
It  contains  a  promise  to  pay  interest  on  the 
debt;  which  in  the  language  of  the  same 
Judge  in  the  same  case,  ^  *  necessarily  im- 
ports a  payment  at  a  future  day ;  and  an 
executor  promising  to  pay  a  debt  at  a  future 
day  makes  the  debt  his  own."  The  case 
thus  far  is  parallel  with  that  of  Childs  v. 
Monins  just  referred    to;  in   which   it  was 

unanimously  decided  by  the  Court  of 
304      common   pleas  *that    **a    promissory 

note  by  which  the  makers  as  executors 
jointly  and  severally  promise  to  pay  on  de- 
mand, with  interest,  renders  them  person- 
ally liable."  But  the  note  in  this  case 
furnishes  affirmative  evidence  of  other  con- 
sideration, which  was  not  furnished  by  the 
note  in  that;  and  which  renders  it  more 
reasonable  that  the  executor  should  be  per- 
sonally liable.  It  shews  that  the  plaintiff 
having  a  joint  claim  against  Thomas, 
Richard  and  John  G.  Crouch,  *  'surrendered 
it  on  each  paying  to  her  his  proper  propor- 
tion." Instead  of  payment  in  money  of 
the  proper  proportion  of'  John  G.  Crouch, 
his  executor,  the  defendant,  executed  the 
promissory  note  in  question,  promising  to 
pay  it  on  demand,  with  interest.  The  joint 
claim  against  the  three  debtors  was  thus 
extinguished.  The  original  obligation  of 
the  testator  for  the  whole  claim  was  dis- 
charged; and  in  lieu  thereof  a  new  security 
was  taken  from  the  executor  for  the  pay- 
ment of  his  testator's  proportion  on  de- 
mand, with  interest.  Was  not  this  surrender 
of  the  original  claim,  this  extinguishment 
of  a  joint  debt  of  three,  a  sufficient  consid- 
eration for  a  promise  by  the  executor  of 
one  of  them  to  pay  one  third  of  the  amount 
of  the  debt?  The  original  debt  may  have 
been  a  debt  of  higher  dignity  against  the 
testator's  estate  than  the  note  would  be. 
It  may  have  been  due  by  judgment  or  bond. 
At  all  events  it  was  a  jomt  debt  of  three. 
Would  the  plaintiff  have  surrendered  such 
a  debt  without  being  assured  of  the  certain 
payment  of  the  di£Perent  proportions  of  the 
parties?  Would  she  have  taken  a  security 
for  the  proportion  of  one  of  them  which 
might  embarrass  her  with  a  future  enquiry 
as  to  the  sufficiency  of  assets?  Her  subse- 
quent conduct  proves  that  she  reposed  with 
confidence  on  the  promise  of  the  defendant 
to  pay  his  testator's  proportion  with  inter- 
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est,  on   demand.      She   waited  more    than 

four  years  before   she   made    the   demand. 

Woold  she  have   so   waived   if  the  demand 

had  been  ag^ainst  a  decedent's  estate? 

305  In  the  language  *of  the   same  Judge 
whose  language  I  have  before  quoted, 

'4f  executors  were  not  liable  on  such  a 
promise,  they  would  be  enabled  by  making 
sacb  a  promise  to  defraud  any  individual 
among  their  testator's  creditors."  The 
case  of  Childs  v.  Monins  was  cited  with 
approbation  by  Chief  Justice  Sharkey  in  de- 
livering the  opinion  of  the  Court  in  Sims 
V.  Stilwell,  3  How.  Miss.  R.  176.  See  also 
Bradly  v.  Heath,  3  Simons  543,  5  Cond. 
Eng.  Ch.  R.  241 ;  Bank  of  Troy  v.  Topping, 
9  Wend.  R.  273. 

The  note  in  this  case  being  a  good  cause 
of  action  against  the  executor  personally, 
the  declaration  is  sufBcient  to  charge  him 
personally,  though  it  complains  of  him  '*as 
executor,"  and  charges  the  promise  to  have 
been  made  by  him  as  such.  ''Where  the 
nature  of  the  debt  is  such  as  necessarily  to 
make  the  defendant  liable  personally,  the 
judgment  will  be  de  bonis  propriis,  although 
he  be  charged  as  promising  as  executor." 
2Wms.  on  Bx'ors  10%.  The  naming  the 
defendant  executor  in  the  declaration  in 
snch  case  is  surplusage.  Id.  1101.  In  this 
case  not  only  is  the  nature  of  the  debt  such 
as  to  charge  the  executor  personally,  but  it 
would  seem  from  the  declaration  that  it 
was  intended  thereby  so  to  charge  him. 
The  words  *  *as  executor  of  John  G.  Crouch, ' ' 
seem  to  have  been  used  therein  as  matter 
of  descrif^tion.  The  declaration  is  in  the 
debet  and  detinet.  And  the  breach  is 
charged  against  the  ''defendant,"  without 
any  addition  to  that  term. 

But  sn]>pose  the  judgment  ought  to  have 
been  de  bonis  testatons,  would  it  be  proper 
to  reverse  the  judgment  on  that  account? 
I  think  not.  l/he  judgment  in  the  case  was 
an  office  judgment,  which  not  having  been 
set  aside,  became,  by  operation  of  law,  a 
judgment  of  the  succeeding  term.  In  such 
a  case  the  only  entries  usually  made  after 
the  declaration  is  filed  and  before  the  exec- 
ution issues,  are  two  short  entries  in  the 
rule  book,  one  in  the  words  "common 

306  order,"     and    the    *other,    "common 
order  confirmed."     These   entries  are 

identical,  whether  the  suit  be  against  the 
defendant  in  his  own  right,  or  en  autre 
droit.  The  execution  is  issued  upon  the 
judgment  as  if  it  had  been  rightly  entered 
in  full.  The  clerk  afterwards  at  his  leisure 
enters  a  formal  judgment  in  the  case  in  a 
book  kept  for  the  purpose.  The  error,  if 
any,  in  running  out  these  short  entries  into 
fonn  when  the  record  is  made  up,  is  noth- 
ing but  a  clerical  error,  the  correction  of 
which  belongs  to  the  Court  whose  officer 
committed  it.  The  remedy  is  by  motion  to 
that  Court,  and  not  by  appeal  to  this.  Eu- 
bank V.  Rail's  ex'or,  4  Leigh  308;  Shelton's 
ex'ors  V.  Welsh's  adm'rs,  7  Leigh  175; 
I>igges'  ex' or  v.  Dunn's  ex'or,  1  Munf.  56. 
I  am  for  affirming  the  judgment. 

DANIEL,  J.,  concurred  in  the  opinion  of 
Moncnre,  J. 


BALDWIN,  J.,  thought  the  judgment  of 
the  Circuit  court  ought  to  have  been  de 
bonis  testatoris;  but  that  the  error  was  a 
clerical  misprision  which  should  have  been 
corrected  in  the  Court  below ;  and  therefore 
that  the  appeal  ought  to  be  dismissed. 

ALLEN,  J.,  concurred  with  Judge  Bald- 
win in  the  opinion  that  the  judgment  should 
have  been  de  bonis  testatoris ;  and  that  the 
error  was  a  clerical  misprision  which  might 
have  been  corrected  in  the  Court  below : 
but  thought  that  as  the  case  was  in  this 
Court  it  might  be  corrected  here. 


AnENDMBNTS. 

L  Of  Equity  Pleadine's. 
A.  In  Qeneral. 
1.  Of  Bills. 
See  monosrraphic   note  on   "Amended  Bills** 
appended  to  Belton  v.  Apperson,  26  Gratt 
ao7. 

3.  Of  Pleas. 

S.  Of  Replications. 

4.  Of  Answers. 

a.  In  Qeneral. 

b.  Grounds. 

c.  Rule  When  Auswers  Were  under  Oath. 

d.  At  and  after  iBearinsr. 

IL  Of  Pleadlnffs  and  Proceedtuffs  at  Common  Law. 

A.  Demurrer  to  Declaration. 

B.  Introducing-  New  Cause  of  Action. 

C.  Misdescription. 

1.  Bzpress  and  Implied  Contract 

8.  Identity  of  Two  Corporations. 

8.  Action  In  Name  of  Wrong  Plaintiff. 

D.  Variance. 

£.  Filing  a  Blank. 

F.  At  What  Stage  of  Proceedings. 
1.  In  Appellate  Court 

G.  Effect  of  Amendment 

1.  Statute  of  Limitations. 

5.  Amendment  as  Waiver  of  Error  in  Previous 

Rulings. 

8.  Original  Pleading  Superseded. 

4.  Right  to  Plead  De  Novo. 

6b  Effect  of  Adding  New  Parties. 
H.  Leave  to  Amend. 

1.  Amendment  as  Matter  of  Rigbt 
I.  Metbod  of  Making  Amendments. 

1.  Actual  and  Implied  Amendments. 
J.  Other  Matters  Subject  to  Amendment 

III.  Of  Process. 

A.  Of  Sheriff's  Return. 

IV.  Of  Affidavit  for  Attachment 

V.  In  Criminal  Proceedings. 

A.  Of  Verdict 

1.  Name  of  Accused. 

B.  Of  Information. 

VI.  Jeofails. 

A.  At  Common  Law. 

B.  Under  the  Statute. 

1.  Joinder  of  Issue. 

2.  Omission  of  Essential  Elements, 
a.  Gist  of  Actions  Omitted. 

8.  Criminal  Cases. 

a.  Errors  Cured. 

b.  Errors  Not  Cured. 
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Cross  ReforaoGM  to  Moaographlc  Notes. 

Amended  Bills,  appended  to  Belton  ▼.  Apperson, 

26Oratt207. 
Decrees,  appended  to  Evans  y.  Spurgln,  11  Gratt. 

615. 
Elections,  appended  to  West  v.   Ferguson,   16 

Gratt  270. 
Judgments,  appended   to  Smith  y.  Charlton.  7 

Gratt  426. 

I.  OP  BQUITY  PLBAOINQS. 

A.  IN  GENERAL.— No  inyariable  rule  can  l>e  laid 
down  with  reference  to  the  amendments  of  equity 
pleadinsrs.  Their  allowance  rests  largely  in  the  dis- 
cretion of  the  court  to  be  determined  by  the  special 
circumstances  of  the  case.  On  application  to  amend. 
Justice  should  not  be  sacrificed  to  form  or  too  rigid 
an  adherence  to  rules  of  practice.  Great  caution 
should  be  exercised,  however,  when  the  application 
has  been  long  delayed,  or  when  the  ffranting  it 
would  cause  serious  inconyenience  or  expense  to  the 
opposite  side :  and  an  amendment  should  rarely. 
If  ever,  be  permitted  where  It  would  materially 
change  the  very  substance  of  the  case  made  by  the 
bill,  and  to  which  the  parties  have  directed  their 
proofs.  Glenn  ▼.  Brown.  00  Va.  822,  88  S.  E.  Rep.  180 ; 
Alsop  V.  Catlett  07  Va.  864, 84  S.  E.  Rep.  48. 

Dlscrotloii  of  Court.— "The  whole  matter  of  amend- 
ments rests  in  the  sound  discretion  of  the  court  In 
general,  however,  the  indulgence  is  confined  to 
cases  of  mere  mistake  or  surprise:  and  a  distinc- 
tion is  also  made  between  the  allowance  of  an 
amendment  as  to  a  matter  of  fact  and  as  to  a  con- 
clusion in  law,  an  amendment  as  to  the  latter  being 
much  more  freely  allowed."  4  Min.  Inst  (8d  Ed.) 
p.  1448;   Vashon  v.  Barrett  00  Va.  844.  88  S.  B.  Rep. 

2oa 

ComfMuied  with  BngUsh  Practice.— The  practice  in 
this  country  in  allowing*  amendments  is  said  to  be 
much  more  liberal  than  in  England.  Belton  v. 
Apperson,  26  Gratt  207. 

Verified  PloMUags.— Where  pleadings  are  verified 
by  the  oath  of  the  party,  the  court  will  not  easily 
sujfer  an  amendment  Matthews  v.  Dunbar,  8  W. 
Va.188. 

effect  of  Statute  Dlspoasliig  with  Affidavit— But  as 
Code  of  W.  Va.,  ch.  126,  sec.  88,  does  not  require  the 
defendant  to  verify  his  answer  by  aflldavit  it  is 
obvious  that  one  of  the  principal  reasons  for  the 
couru  being  .so  reluctant  to  permit  answers  to  be 
changed  or  amended,  has  been  removed,  and  no 
doubt  answers  may  be  amended  or  changed  with  the 
leave  of  the  court  now,  under  circumstances 
wherein  they  could  not  be  formerly  so  amended  or 
changed.    Depue  v.  Sergent  21  W.  V^.  886. 

Bffect  of  Leches.— Moreover,  a  defendant  should  be 
permitted  to  amend  his  pleadings,  or  add  to  his 
pleas  whenever  justice  requires  It  provided  unrea- 
sonable delay  be  not  thereby  occasioned,  or  good 
reason  be  shown  for  not  having  done  so  sooner. 
Buthe  will  notbe  permitted  so  to  do 'Where  he  has 
had  ample  opportunity  for  earlier  action,  and  has, 
without  sufllcient  excuse,  delayed  until  trial  is  at 
hand.  Keckley  v.  Bank,  70  Va.  456;  Perkins  v. 
Hawkins,  0  Gratt  668. 

1.  Or  Bills.- See  monographic  note  on  "Amended 
Bills"  appended  to  Belton  v.  Apperson,  26  Gratt  207. 

&  Ojr  Plbas.— Where  an  improper  plea  is  filed  by 
an  attorney  through  inadvertence,  and  for  want  of 
information.  It  may  be  amended,  after  a  trial  and 
verdict  for  the  plaintiff.  Richardson  v.  Johnson,  2 
Call  628. 


Amemlmeut  by  Personal  Reprcsentatlvo.— And  a  per- 
sonal representative  may.  on  motion,  without  an 
afll<lavit  amend  his  plea  by  pleading  pUn§  odintteif- 
travU  at  any  time  before  the  trial  of  a  suit  againfit 
him,  provided  the  court  Is  satisfied  that  the  motion 
iB  not  made  merely  for  the  sake  of  delay.  Chisholm 
V.  Anthony,  1  H.  &  M.  27. 

8.  Or  Rbplications.— Where,  in  an  action  of 
detinue,  the  replication  to  the  defendant's  plea  of 
the  statute  of  limitations  is  insufficient  but  the 
declaration  contains  the  averments  for  lack  of 
which  the  replication  is  defective,  the  plaintiff 
should  be  allowed  to  amend  his  replication.  Morris 
V.  Lyon,  1  Va.  Dec.  615,  2  S.  E.  Rep.  516. 

Terms.— But  the  declaration  being  in  the  name  of 
two  plaintiffs,  if  the  replication  purport  to  be  in 
behalf  of  one  only,  it  is  a  departure  in  pleading-: 
and  on  demurrer.  Judgment  ought  to  be  entered  for 
the  defendant  unless  the  plaintiffs  move  the  court  to 
amend  their  replication,  which  in  that  case  should 
be  allowed,  on  their  paying  costs.  Graham  v.  Gra- 
ham, 4  Munf .  206. 

Withdrawal  of  Joinder  In  Demurrer.- An  attorney 
for  the  commonwealth,  who  has  loined  in  the 
defendant's  demurrer  to  his  replication,  it  beins 
defective  in  mere  form,  may  have  leave,  before 
judgment  is  entered  on  the  demurrer,  to  withdraw 
his  loinder  in  demurrer  and  amend  his  replication. 
Com.  V.  Jackson,  2  Va.  Cas.  601. 

4.  Or  ASBWEBS. 

a.  In  Oeneral.—The  cases  are  exceptional  where 
amended  or  supplemental  answers  are  allowed.  In 
small  matters,  however,  the  defendant  may  amend, 
but  not  in  a  material  one,  unless  upon  evidence  to 
the  court  of  surprise.  The  most  common  case  of 
amending  an  answer  is,  where,  through  inadver- 
tence, the  defendant  has  mistaken  a  fact  or  a  date; 
then  the  court  will  give  leave  to  amend  to  prevent 
the  defendant  from  being  prosecuted  for  perjury. 
In  general,  however,  this  indulgence  is  confined  to 
cases  of  mere  mistake  or  surprise  in  the  answer. 
Elder  V.  Harris,  76  Va.  187. 

The  following  general  rules  were  established  by 
the  couz  t  in  Liggon  v.  Smith,  4  H.  &  M.  407,  for  the 
amending  of  answers  in  chancery: 

1.  To  allow  a  defendant  to  amend  his  answer 
must  from  the  nature  of  the  case,  be  always  at  the 
discretion  of  the  court 

2.  It  may  be  done  in  a  small  matter,  on  motion,  at 
any  time  before  issue  joined. 

8.  But  in  a  material  point  the  motion  must  be 
made  upon  an  affidavit  of  the  facts,  which  make  it 
necessary;  and  after  reasonable  notice  thereof  to 
the  plaintiff  or  his  counsel,  that  the  court  may  take 
care  that  no  Injury  be  produced  to  the  other  party. 
And,  the  affidavit  ought  to  state,  that  at  the  time  of 
putting  in  the  answer,  the  defendant  did  not  know 
the  circumstances  upon  which  he  makes  the  applica- 
tion, or  any  other  circumstances  upon  which  he 
ought  to  have  stated  the  fact  otherwise. 

But  the  provision  of  the  statute  (Va.  Code  187S,  ch. 
107,  sec.  85),  allowing  a  defendant  to  file  his  answer 
at  any  time  before  final  decree,  has  no  reference 
to  an  amended  or  supplemental  answer.  Elder  ▼. 
Harris,  76  Va.  187. 

Answer  In  Natnre  of  a  Cross  BUI.— Where  an 
amended  answer  is  filed  by  a  defendant  in  the  na- 
ture of  a  cross  bill,  praying  afllrmattve  relief,  snch 
amended  answer  should  be  confined  to  the  matters 
contained  in  the  original  bill  and  answer,  and 
should   not  introduce  new  and  different  matters 
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not  embraced  therein.    BadcUff  ▼.   Oorrothers,  88 

W.  Va.«,  11 S.  E.  Rep.  2S8. 
SaCdnc  Up  Statate  of   Prands  aad  LlmltatloiM.— 

After  issae  joined,  and  tbe  canse  set  for  hearing, 

tlie  defendant  in  chancery  may  t>e  permitted,  for 
good  caose  shown,  to  amend  his  answer,  and  to 
plead  the  statute  of  frauds  and  limitations.  Jack- 
son r.  Catrlflrht,  5  Munf .  80&  See  Henderson  v.  Hnd- 
soo.  1  Mnnf.  614,  opinion  of  Tucksr.  J.,  In  which  he 
says:  *'In  an  amended  answer,  which  he  was  per- 
mitted to  file,  be  insists  upon  the  benefit  of  the 
statate  of  frauds  and  perjuries.**  This  shows  that 
the  amendment  was  permitted,  though  not  at  what 
stage  of  tbe  cause. 

In  White  T.  Turner.  2  Gratt  SOB,  a  defendant  in 
equity  was  allowed  to  amend  his  answer  for  the 
pnrpose  of  setting*  up  the  statute  of  limitations  in 
l»r  of  tbe  plaintiff's  claims. 

lml0vaaC  mad  iMiMtertal  nattor.—Butan  amended 
answer,  presenting*  as  new  matter,  only  matter  im- 
material and  irrelevant,  ought  to  be  rejected. 
McKay  ▼.  McKay,  83  W.  Ya.  781,  11  S.  E.  Rep.  218; 
Union  Bank  of  Richmond  v.  Richmond,  M  V a.  81A, 
MS.  E.  Rep.  881:  Tracewell  v.  Boggs.  14  W.  Va.  964. 

SaMttartlag  New  An^wsr.— Where  a  defendant 
baa  filed  an  answer  to  the  bill,  which  has  been  re- 
plied to,  and  the  cause  comes  on  for  hearing,  the 
defendant  will  not  be  permitted  to  withdraw  his 
answer  for  the  purpose  of  substituting  another,  on 
the  ground  that  he  had  forgotten  to  present  a  mate- 
rial matter  of  defence  In  his  first  answer;  but  he 
may  be  permitted  to  amend  his  answer  setting  up 
inch  new  matter,  but  in  no  wise  to  delay  the  hear- 
ing of  the  cause.  Tracewell  y.  Boggs,  14  W.  Va.  964; 
WjattT.  Thompson,  10  W.  Va.  046. 

b.  Grounds, 

Swprlse,  III  Advice— inadverteiicy.— There  are  no 

certain  rules,  however,  for  the  amendment  of 
answers;  but  they  are  in  the  discretion  of  the  courts; 
the  admission  of  a  fact  is  never  suffered  to  be  struck 
oat,  but  on  affidavit  of  surprise,  or  the  defendant 
being  Ill-advised.  But,  where  an  amendment  is  ad- 
mitted in  the  bill,  where  through  Inadvertency,  a 
mistake  is  made  as  to  a  fact  or  date,  where  there  is 
no  danger  of  perjury,  where  the  case  depends  upon 
old  documents,  etc.,  the  courts  have  allowed  amend- 
ments to  be  made,  either  by  striking*  out  passages, 
or  making  new  facts,  and  this  after  issue  joined, 
or  upon  the  hearing  of  a  cause.  Jackson  v.  Cut- 
right.  6  Munf.  812. 

WcgWgeBcs.— But  an  amended  answer  should  not 
be  allowed,  raising*  new  issues,  where  it  appears 
that  the  party  knew  the  facts  when  he  filed  his 
flrit  answer,  and  is  thus  guilty  of  neg-ligence.  Gold- 
smith  V.  Goldsmith.  46  W.  Va.  486,  88  S.  E.  Rep.  800, 
dtlng  Foutty  v.  Poar,  86  W.  Va.  70,  12  S.  E.  Rep. 
MM. 

Before  a  court  of  equity  sbould  allow  an  amended 
answer  to  be  filed,  it  should  be  satisfied  that  the 
reasons  assigned  for  it  are  cogent  and  satisfactory: 
that  the  mistakes  to  be  corrected  or  facts  to  be 
added  are  made  highly  probable  if  not  certain: 
that  they  are  material  to  the  merits  of  the  case  in 
controversy ;  that  the  party  has  not  been  guilty  of 
gross  negligence,  and  that  the  mistakes  have  been 
ascertained,  and  the  new  facts  have  come  to  the 
knowledge  of  the  party  since  the  original  answer 
was  filed.  Matthews  v.  Dunbar,  8  W.  Va.  188;  Foutty 
V.  Poar,  86  W.  Va.  70.  12  S.  E.  Rep.  1000b  See  also, 
Sturm  V.  Fleming,  20  W.  Va.  60. 

.—An  answer,  filed  by  an  infant,  maybe 


amended  on   motion,  when    he  attains    his  age. 
Campbell  v.  Winston,  4  H.  &  M.  477. 

c.  Rule  When  Answers  Were  under  Oath,— When,  an 
answer  was  always  sworn  to  and  when  it  not  only 
served  the  purpose  of  pleading,  but  was  also  re- 
garded as  evidence,  the  general  rule  was  that  an 
answer  would  not  be  permitted  to  be  amended  after 
the  evidence  had  been  taken,  because  to  permit 
that  would  allow  the  defendant  to  change  his  evi- 
dence to  suit  the  exig-encies  of  the  case,  which 
would  be  unjust  to  the  plaintiff  and  would  tend  to 
the  encouragement  of  perjury.  But  even  then,  an 
answer  was  sometimes  allowed  to  be  amended,  or 
supplemented,  or  to  be  withdrawn,  and  a  new 
answer  filed,  when  the  amendment  was  in  some 
small  matter  not  material,  unless  the  defendant  by 
evidence  showed  to  the  court,  that  he  had  been 
surprised.  As  for  instance,  where  a  mistake  was 
made  In  a  date  from  inadvertency.  But  in  general, 
very  cogent  circumstances  had  to  appear  before  a 
court  would  permit  an  answer  to  be  changed 
though  even  then  where  it  was  manifest  that  the 
purposes  of  substantial  justice  required  it.  the  court 
in  its  discretion  might  permit  an  answer  to  be 
changed ;  but  when  the  new  facts  sought  to  be  let  in 
by  the  answer  were  wholly  dependent  on  parol 
testimony,  the  reluctance  of  the  court  to  permit  the 
answer  to  be  changed  was  greatly  increased. 
Depue  V.  Sergent,  21  W.  Va.  848. 

In  Parttaeraace  of  Justice.— But  the  court  ou^ht  not 
to  permit  answers  to  be  changed  or  amended  at  the 
option  of  the  defendant,  but  should  only  permit  It 
when  substantial  justice  requires  that  it  should  be 
done.    Depue  v.  Sergent,  21  W.  Va.  880. 

Improperly  Refasliv  Ameadnent.— Though  if  the 
inferior  court  refuse  leave  to  a  party  to  amend  his 
pleadings  where  it  should  be  allowed,  the  appellate 
court  will  reverse  for  that,  as  error.  Cooke  v. 
Beale,  1  Wash.  818. 

d.  At  and  after  HearinQ.—JJi>on  the  hearing  of  a 
cause,  the  court  may  grant  the  same  indulgence  to 
a  defendant  as  it  would  to  a  plaintiff.  If  it  has  ap- 
peared, that  the  defendant  has  not  put  in  issue 
facts,  which  he  ought  to  have  put  in,  and  which 
must  necessarily  be  in  issue  to  enable  the  court  to 
determine  the  merits  of  the  case,  he  will  be  allowed 
to  amend  his  answer  for  the  purpose  of  stating  these 
facts.  But  the  courts  have  been  always  very  cau- 
tious in  permitting  such  amendments  at  the  hear* 
ing.    Depue  v.  Sergent,  21  W.  Va.  820. 

IL  OF  PLEADINQS  AND  PROCBBDINQS  AT  COMMON 

LAW. 

A.  DEMURRER  TO  DECLARATION.— In  Virginia 
and  West  Virginia,  the  usual  course,  where  the 
opinion  of  the  court  is  in  favor  of  the  defendant  on 
a  demurrer  to  the  whole  declaration,  Is  to  allow  the 
plaintiff  to  withdraw  his  joinder  in  the  demurrer, 
and  amend  bis  declaration,  if  the  ground  upon 
which  the  demurrer  is  sustained  be  of  such  a  nature 
as  can  be  removed  by  an  amendment.  And  there  is 
no  difference  as  to  the  doctrine  of  amending  at  com- 
mon law,  between  penal,  and  other  actions.  Hart 
V.  B.  it  O.  R.  Co..  6  W.  Va.  880. 

AmeadBMnts  Pavored.— Statutes  allowing  amend- 
ments are  favored,  and  although  resting  In  the 
sound  discretion  of  the  court,  the  authorities  with- 
out exception  it  is  said,  declare  that  such  statutes 
are  remedial  and  must  be  construed  liberally. 
Langhome  v.  Richmond  City  R.  Co.,  01  V a.  804,  22  S. 
E.  Rep.  867,  citing  with  approval  1  Enc.  PI.  &  Pr. 
610-617. 


123 


7  QRATT. 


Virginia  Reports,  Annotated. 


B.  INTRODUCING  NEW  CAUSE  OF  ACTION. - 
After  tlie  appearance  of  tbe  defendant  tbe  conrt 
should  be  liberal  in  allowing  such  amendments  to 
tbe  declaration,  as  tend  to  promote  tbe  fair  trial 
and  determination  of  tbe  subject-matter  of  contro- 
yer83%  upon  which  tbe  action  was  oriffinally  based, 
but  no  amendment  should  be  allowed  against  the 
protest  of  the  defendant,  which  introduces  into  the 
case  a  new  substanUve  cause  of  action  different 
from  that  declared  upon,  and  different  from  that 
which  the  party  Intended  to  declare  upon  when  he 
brouiTht  his  action,  thousrb  the  amendment  be  such, 
as  would,  in  another  count  have  been  properly  in- 
serted in  the  original  declaration  and  the  new  cause 
of  action  was  such,  as  could,  if  the  plaintiff  had  so 
chosen,  been  united  in  the  same  suit  with  the  oris*- 
inal  cause  of  action  actually  sued  upon.  Snyder  v. 
Harper,  24  W.  Va.  208;  Kuhn  v.  Brownfleld,  84  W.  Va. 
252, 12  S.  E.  Rep.  619;  Clarke  v.  Ohio  River  R.  Co.,  89 
W.  Va.  782,  20  S.  E.  Rep.  090. 

InconsUtent  Anendmeiits  — Amendments  are  not  to 
be  allowed  which  are  inconsistent  with  the  nature  of 
the  pleadinirs  or  chansre  the  cause  of  action.  Alle- 
Rations  may  be  changed  and  others  added,  provided 
the  identity  of  the  cause  of  action  is  preserved. 
Kuhn  V.  Brownfleld,  34  W.  Va.  262,  12  S.  E.  Rep.  619; 
Clarke  v.  Ohio  River  R.  Co..  89  W.  Va.  782,  20  S.  E. 
Rep.  696. 

C.  MISDESCRIPTION. 

1.  ExpsBss  AND  IMPLISD  CONTRACT.  —In  an  action 
asrainst  a  physician  for  malpractice,  alleffinff  breach 
of  an  express  contract,  an  amendment  may  be 
made  setting  forth  the  breach  of  an  implied  con- 
tract. Kuhn  V.  Brownfleld.  84  W.  Va.  262.  12  S.  E. 
Rep.  619. 

2.  IDBNTITT  OF  Two  CoBPORATioNS.— If  oue  cor- 
poration is  sued  for  a  personal  injury,  and  the  evi- 
dence of  the  defendants  tends  to  show  that  the 
injury  was  committed  by  another  corporation,  the 
plaintiff  upon  request*  should  be  allowed  to  amend 
his  declaration  so  as  to  charge  that  the  two  corpo- 
rations were  one  and  the  same  corporation  known 
by  both  names,  because  sec.  3884  of  the  Va.  Code  of 
1887,  was  clearly  intended  to  provide  for  such  a  case, 
and,  beinsr  remedial  in  its  character,  should  be  lib- 
erally construed.  Ltanfirhome  v.  Richmond  City  R. 
Co.,  91  Va.  864.  22  S.  E.  Rep.  867. 

8.  AcnoN  IN  Name  of  Wrong  PiiAiNriFF.— Where 
an  action  Is  brought  in  the  name  of  the  wronff  plain- 
tiff, it  is  not  error  to  allow  the  decla.ration  to  be  so 
amended  as  to  show  tbe  party  beneflcially  inter- 
ested. National  Bank  of  Virginia  v.  Noltinff,  94  Va. 
268,  26  S.  E.  Rep.  826. 

If  ajuryflnd  for  the  plaintiff  the  slaves  In  the 
declaration  mentioned,  and,  proceeding  to  state  the 
several  values,  recites  the  name  of  one  of  them 
erroneously,  such  an  error  should  be  corrected  by 
reference  to  the  declaration.  Boatriffht  v.  Meffsrs,  4 
Munf.  146w 

D.  VARIANCE. 

Materiality  of  Amendments.— An  immaterial  vari- 
ance between  the  alUaaia  and  probata  may  be 
amended  at  the  trial,  but  after  all  the  evidence  has 
been  introduced  on  the  trial  of  an  action  at  law  an 
amendment  cannot  be  made  that  is  material  to  the 
merits.  Harm  an  v.  Cundiff,  82  Va.  289;  Hansbrouffh 
V.  Stinnett.  26  Gratt.  496;  Richmond  &  D.  R.  Co.  v. 
Rndd,  88  Va.  648,  14  S.  E.  Rep.  861. 

Variance  between  Writ  and  Deciaratton.— But  a  vari- 
ance between  the  writ  and  declaration  may  be 
amended  at  any  time  before  Judsrment,  if  substan- 


tial  Justice   may    be   done   thereby.    Couraon   v. 
Parker,  89  W.  Va.  621,  20  S.  E.  Rep.  688. 

OmiAslon  of  a  Condition  In  Policy.— Where,  in  an  ac- 
tion on  a  life  insurance  policy,  the  declaration  omits 
one  of  the  conditions  endorsed  upon  it:  and  on  the 
trial  when  the  policy  is  offered  in  evidence.  It  is  ob- 
jected to  for  the  variance,  the  court  may  allow  the 
plaintiff  to  amend  the  declaration  by  inserting*  the 
omitted  condition,  and  proceed  with  the  trial.  The 
New  York  Life  Ins.  Co.  v.  Hendren.  84  Gratt.  586. 

BJectment— And,  in  ejectment,  if  the  term  laid  in 
the  declaration  expires  before  the  decision  of  the 
cause,  the  practice  is  to  ffrant  leave  to  amend  the 
declaration  by  enlarsriuff  the  term.  Hunter  v.  Fair- 
fax, 1  Munf.  218. 

To  Conform  to  Proof.— If  the  evidence  in  the  trial 
of  a  case  before  a  Jury  fails  to  prove  substantially 
the  plain  tiff  *s  case  as  stated  in  the  declaration, 
thoufiTh  it  shows  that  the  plaintiff  has  a  rood  cauae 
of  action,  the  court  should  permit  the  plaintiff  to 
amend  his  declaration  so  as  to  correspond  with  his 
proof  at  the  trial.  Hutchinson  v.  Parkersburs*,  25 
W.  Va.  287. 

Under  Statute.— Va.  Code  I860,  ch.  177,  sec.  7,  pro- 
vides that:  "If  at  the  trial  of  any  action,  there 
appears  to  be  a  variance  between  the  evidence  and 
the  allegations  or  recitals,  the  court,  if  it  consider 
the  cause  not  material  to  the  merits  of  the  case,  and 
that  the  opposite  party  cannot  have  been  pre  J  udiced 
thereby,  may  allow  the  pleadinffs  to  be  amended  on 
such  terms  as  to  payment  of  costs  or  postponement 
of  trial,  as  It  may  deem  reasonable."  See  Code  1887, 
sec.  8884.  See  Beasley  v.  Robinson,  24  Gratt.  825;  B. 
&  D.  R.  Co.  V.  Rudd,  88  Va.  648, 14  S.  E.  Rep.  861.  See 
Va.  Code  1887,  sec.  8269. 

Time  of,  and  Terms  for,  Amendment.— The  plaintiff 
durinff  the  trial  of  the  cause,  and  before  verdict 
found,  may  at  the  discretion  of  the  court  be  per- 
mitted to  amend  his  declaration,  in  order  that  a 
material  variance  between  its  allesrations  and  the 
proofs  may  be  avoided,  upon  the  terms,  if  the 
defendant  so  request,  that  the  Jury  shall  be  dia- 
charsred  s^nd  the  cause  continued  with  leave  to  the 
defendant  to  amend  his  pleas,  or  plead  anew  to  the 
declaration  so  amended.  Travis  v.  Peabody  Ins.  Co., 
28  W.  Va.  688;  Tabb  v.  Gresrory,  4  Call  825. 

E.  FILING  A  BLANK.— The  rule  seems  to  be 
well  settled  that  the  circumstance  that  the  damages 
are  left  blank  in  the  declaration  is  unimportant, 
but  if  the  ffist  of  the  action  be  blank,  it  is  fatal. 
Blane  v.  Sansum,  2  Call  496;  Stephens  v.  White.  2 
Wash.  208;  Taylor  v.  M'Clean,  8  Call  897;  CraffhiU  r. 
Pave.  2  H.  ft  M.  446;  Diarres  v.  Norris,  8  H.  ft  M.  28B. 

Cared  by  Act  of  Jeofails.— And  the  omission  to  lay 
damages  in  the  declaration,  though  in  an  action 
soundinsT  in  damasres,  is  cured,  after  verdict,  by 
the  statute  of  Jeofails.  Stephens  v.  White,  2  Wash. 
203. 

But  if  the  damasres  be  laid  hiffh  enough  in  the 
writ,  thouffh  the  Jury  find  for  more  than  are  laid  in 
the  declaration,  the  writ  may  be  referred  to  for 
tbe  purpose  of  amendment,  and  the  Judgment  will 
be  sustained.    Palmer  v.  Mill,  3  H.  ft  M.  602. 

Omission  of  Ad  Damnum.— The  omission  of  an  otf 
damnum  in  the  declaration  will  be  considered  as 
amended.    Hook  v.  TurnbuU,  6  Call  86. 

Ulostratlons.  —  After  verdict  in  an  action  for 
breach  of  a  promise  to  marry.  Judgment  ouffht  not 
to  be  reversed  on  the  ground  that  the  time  when 
the  marriage  was  to  be  solemnized  is  left  blank  in 
the  declaration.    Milstead  v.  Redman,  8  Munf.  218. 

Count  in  Assumpsit.— Thus,  a  count  for  money  had 
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and  receired  was  adjad^ed  srood  after  verdict, 
altboQffb  the  sum  received  was  left  blank.  Hall  v. 
Smith.  S  Manf.  56a 

F.  AT  WHAT  STAGE  OP  PROCEEDINGS. 

CMBOMs-Law  Rnle.— At  common  law  amendments 
teem  to  hare  been  always  readily  obtained,  at  any 
time  before  issue,  either  in  law  or  fact,  was  joined, 
orwiiile  the  proceedings  continued  in  paper,  but, 
after  the  record  was  made  up,  and  the  pleadings 
vtre  entered  on  the  roll,  there  was  a  reluctance  to 
admit  of  any  alteration,  throusrh  fear  of  defacing 
the  record.    Tabb  ▼.  Gregory,  4  Gall  228. 

pBrtheranceof  Jastioe.-So  that  to  promote  Justice 
on  one  hand,  and  prevent  injury  on  the  other, 
aeems  to  be  all  that  is  requisite,  for  if  they 
can  be  effected  the  amendment  will  be  allowed  at 
any  time  before  final  judgment  Tabb  v.  Gregory, 
4  Call  tS:  Travis  V.  Peabody  Ins.  Co..  28  W.  Va.  604. 

After  DeiBumr  Sustained.— After  a  demurrer  has 
been  sustained  to  a  declaration  which  states  a  good 
cause  of  action,  the  court  may  allow  the  declaration 
to  be  amended,  though  the  statement  is  defective 
with  regard  to  the  matters  in  which  it  is  amended. 
Qoarantee  Co.  v.  Bank.  96  Va.  480.  28  S.  E.  Rep.  900: 
Baylor  v.  B.  &  O.  R.  R.  Co.,  9  W.  Va.  270. 

Reltanl  to  Allow  Amendnient.— Where  the  inferior 
coart  properly  sustains  a  demurrer  to  a  declaration, 
and  enters  judsment  in  the  action  for  the  defend- 
ant, without  givlncr  leave  to  the  plaintiff  to  amend, 
tht  supreme  court  will,  if  the  defect  in  the  declara- 
tion appears  to  be  amendable,  reverse  the  judg- 
ment, and  remand  the  case,  with  directions  to  ffrant 
leave  to  the  plaintiff  to  amend  if  he  elects  to  do  so. 
Blfff  V.  Parsons.  20  W.  Va.  622.  2  S.  E.  Rep.  81 :  Norrls 
T.  Lemen.  28  W.  Va.  830. 

Caanot  Be  Forced  to  Amend.— But,  if  in  such  case, 
the  record  shows  that  the  plaintiff  declined  to 
amend  his  declaration,  the  supreme  court  will  not 
reverse  the  judfirment,  althousrh  it  distinctly  appears 
that  the  defect  in  the  declaration  could  have  been 
readily  amended  if  the  plaintiff  had  chosen  to  do  so, 
bat  the  judgment  will  be  affirmed.  Bigg  v.  Parsons, 
26  W.  Va.  522.  2  S.  E.  Rep.  81:  White  v.  Railway  Co., 
sew.  Va.  800. 

Technical  Defect  la  Replication.— It  is  proper  to  allow 
an  amendment,  after  demurrer  is  sustained,  to  cure 
a  purely  technical  defect  in  a  replication,  when  it 
occasions  no  surprise  to  the  defendant,  produces  no 
delay  nor  inconvenience,  and  is  necessary  to  the 
jnttice  of  the  case.  "It  is  fully  authorized  by  the 
practice  and  decisions  of  Vlrelnia."  Bowles  v. 
Elmore,  7  Oratt  386:  Hart  v.  B.  &  O.  R.  Co.,  6  W.  Va. 


I 


After  DcflMrrcr  and  Argument.— After  demurrer 
and  arcrument  upon  the  issue  in  law,  either  party 
win  he  permitted  to  amend.  Tabb  v.  Gresrory,  4 
GaU228. 

Statatory  Rnlo.— Under  Va.  Code  1887,  sec.  3384, 
providing  that,  if  at  the  trial  there  appears  to  be 
any  variance  between  the  evidence  and  pleadinsrs, 
the  conrt,  if  it  considers  that  substantial  Justice 
will  be  promoted,  may  allow  the  pleadinfirs  to  be 
amended  on  such  terms  as  it  may  decree  reasonable, 
ft  Is  proper  to  allow  a  declaration  to  which  a  de- 
murrer has  been  sustained  to  be  amended  at  bar  by 
striking  out  immaterial  words,  and  to  refuse  to 
remand  the  case  to  rules.  Alexandria  &  F.  R.  Co.  v. 
Hemdott,  87  Va.  198, 12  S.  E.  Rep.  289. 

Alter  bone  Joined.— If  the  plaintiff  be  permitted  to 
amend  his  declaration,  by  consent  of  parties,  after 
issue  joined  on  a  plea  to  the  action,  the  defendant 
ought  not  to  be  permitted  to  plead  in  abatement 


any  variance  between  the  amended  declaration  and 
the  writ,  which  equally  existed  between  the  writ 
and  the  original  declaration.  Moss  v.  Stipp,  3  Munf . 
ISO:  Payne  v.  Grim.  2  Munf.  297. 

Nnl  TIel  Record.— Upon  the  trial  of  the  issue  nul  Hel 
record,  the  court  may  allow  an  amendment  of  the 
declaration,  and,  if  the  defendant  consents,  may 
proceed  with  the  trial.  Thus,  in  an  action  of  debt, 
brought  on  a  Judgment  recovered  for  £144.  17.  2M. 
and  costs,  but  declared  on  for  £144.  7.  2H.  and  costs, 
the  plaintiff,  upon  the  trial  of  the  issue  joined  upon 
the  plea  of  "no  such  record**  filed  by  the  defendant, 
was  allowed  to  am^nd  his  declaration  by  inserting 
the  correct  sum.    Anderson  v.  Dudley,  6  Call  829. 

Before  Verdict— Termj.— The  circuit  courts  of  West 
Virginia,  in  the  exercise  of  their  general  common- 
law  jurisdiction,  in  the  absence  of  any  statute  pro- 
hibiting them  from  doing  so,  and  independently  of 
any  statute  authorizing  them  to  do  so,  may,  in  their 
discretion,  permit  the  pleadings  to  be  amended  at 
any  time  before  verdict  found  whenever  justice 
will  be  promoted  thereby,  and  the  same  can  be 
done  without  injury  to  the  opposite  party,  but  in 
every  such  case,  if  the  opposite  party  requests  it, 
the  jury  should  be  discharged,  and  the  cause  con- 
tinued with  leave  to  the  opposite  party  to  amend 
his  pleadings  or  to  plead  anew  to  the  pleadings,  so 
amended.  Travis  v.  Peabody  Ins.  Co.,  28  W.  Va. 
688. 

After  Verdict— Even  after  the  verdict  is  returned 
if  there  is  anything  by  which  it  can  be  done,  or  the 
justice  of  the  case  requires  it,  amendments  will  be 
allowed.  Travis  v.  Peabody  Ins.  Co.,  28  W.  Va.  604: 
Tabb  V.  Gregory,  4  Call  22& 

After  Snlmilsslon  to  Jury.— The  case  was  submitted 
to  the  Jury,  who  not  agreeing,  a  juror  was  by  con- 
sent withdrawn  In  this  stage  of  the  proceedings, 
the  plaintiff  was  permitted  to  amend  his  declara- 
tion, the  cause  being  in  paper,  notwithstanding  the 
jury  had  been  sworn,  as  no  verdict  was  rendered: 
during  which  time  amendments,  in  favor  of  justice, 
are  within  the  discretion  of  the  court.  Syme  v. 
Jude,  8  Call  581:  Tabb  v.  Gregory,  4  Call  226. 

Amendments  before  Pinal  Judgment- But  the  rigor 
of  the  common  law  has  been  gradually  departed 
from,  until  it  has  become  the  settled  doctrine,  that 
amendments,  at  the  discretion  of  the  court  may  be 
allowed  at  any  time  before  final  Judgment,  provided 
they  produce  no  injury  to  the  opposite  party.  Tabb 
V.  Gregory,  4  Call  228:  Travis  v.  Peabody  Ins.  Co.,  28 
W.  Va.  604. 

Amendments  of  Judgment  Entered  on  Order  Book 
and  Signed  by  Judge.— But  a  district  court  has  no 
power  or  Jurisdiction  to  reverse,  alter  or  amend  a 
Judgment  given  at  a  former  term  of  that  court, 
which  has  been  entered  on  the  order  book  and 
signed  by  a  Judge  in  open  court  Halley  v.  Balrd, 
1 H.  &  M.  26:  Freeland  v.  Field,  6  Call  12. 

If  an  entry  be  made  in  a  minute  book  of  the  clerk 
of  the  district  court  and  a  part  of  it  be  omitted  in 
the  order  book,  signed  by  the  Judge,  the  order  book 
cannot  be  amended  from  the  minutes  after  the 
term  at  which  the  proceedings  were  had.  CogbiU 
V.  CogbiU,  2  H.  ft  M.  467. 

During  Trial  of  Appeal.— if  a  party  during  the  trial 
of  an  appeal  from  a  justice  is  entitled  to  amend  his 
pleadings,  that  right  cannot  be  made  to  depend 
solely  on  whether  the  adverse  party  is  then  ready 
to  proceed  with  the  trial.  If  such  an  amendment 
would  be  a  surprise  to  the  other  party,  a  continu- 
ance will  obviate  that  objection.  Powell  v.  Love, 
I  36  W.  Va.  96,  14  S.  £.  Rep.  406. 
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1.  IH  Appbixate  Coubt.— Amendment  of  the 
record  in  the  supreme  court  is  not  permissible, 
because  the  supreme  court  tries  the  case  by  the 
record  as  made  up  in  the  lower  court.  Resort  must 
be  had  to  the  lower  court  for  such  amendment. 
McClure-Mable  Lumber  Company  v.  Brooks.  46  W. 
Va.  732.  34  S.  E.  Rep.  921,  citinsr  1    Enc.  PI.   &  Pr. 

wr. 

Renuuid  wltb  Directions  to  Amend.— Where  an  ap- 
pellate court  reverses  the  judgment  of  the  lower, 
the  cause  will  be  sent  back  with  directions  that  the 
plaintiff  shall  have  leave  to  amend  the  declaration. 
Strange  v.  Floyd.  9Gratt  474;  Lifirsratt  v.  Withers, 
6  Qratt.  24,  60  Am.  Dec.  96;  Hale  v.  Crow,  9  Qratt.  268; 
Creel  v.  Brown,  1  Rob.  266;  White  v.   Toncray,  6 

Qratt  180. 

So  also,  where  there  is  a  demurrer  to  a  declara- 
tion which  is  overruled,  but  upon  appeal  the  Jud^r- 
ment  is  reversed,  the  cause  will  be  remanded 
with  directions  that  the  plaintiff  be  allowed  to 
amend  his  declaration  If  he  elects  to  do  so.  Hans- 
brouffh  V.  Stinnett,  25  Qratt.  49K. 

Proceedings  after  Leave  to  AaMod  Dodaratioo.— 
When  an  order  of  court  has  been  entered,  ffrantinff 
the  plaintiff  leave  to  amend  his  declaration,  and 
remandinflr  the  cause  to  the  rules,  the  case,  after  the 
amended  declaration  is  filed,  ouffht  to  l>e  reffularly 
proceeded  In  at  the  rules  to  an  issue  or  office  Judg- 
ment, unless  by  consent  an  issue  be  made  up  in 
court;  and  if,  without  such  proceedings  at  the  rules. 
Judgment  be  entered  up  in  court  against  a  defend- 
ant because  he  has  not  appeared  and  pleaded  to  the 
amended  declaration,  such  Judgment  will  be  erro- 
neous.   Couch  V.  Pretwell.  10  Leigh  878. 

Q.  EFFECT  OF  AMENDMENT. 

1.  Statute  of  Ldcitations.— When  an  amend- 
ment to  a  declaration  is  not  Inconsistent  with  the 
nature  of  the  pleadings,  and  does  not  introduce  a 
new  cause  of  action,  then  so  far  as  regards  the 
statute  of  limitations,  it  will  have  the  same  effect 
as  if  it  had  been  originally  filed  in  the  amended 
form  at  the  commencement  of  the  term,  and  the 
cause  not  then  barred  will  not  be  treated  as  barred 
at  the  time  of  the  amendment  by  reason  of  such 
amendment  Kuhn  v.  Brownfleld,  84  W.  Va.  288,  12 
S.  E.  Rep.  619:  Lamb  v.  Cecil.  28  W.  Va.  658. 

2.  AMENDM SNT  AS  WAIVBB  OF  ESBOB  IN  PBBVTOTTS 

RuiiiNGS.— By  amending  his  declaration,  ho.wever, 
and  going  to  trial  on  the  merits,  the  plaintiff  waives 
his  right  to  assign  for  error  that  a  demurrer  to  the 
declaration,  as  originally  filed,  was  improperly  sus- 
tained. Darracott  v.  C  &  O.  R.  R.  Co..  88  Va.  288,  3 
a  E.  Rep.  611;  Hopkins  v.  Richardson.  9  Qratt  486; 
Harris  v.  N.  A  W.  R.  R  Co..  88  Va-  660. 14  S.  E.  Rep. 
586;  Birckhead  v.  C.  A  O.  R.  Co..  95  Va.  648. 29  S.  E. 
Rep.  678;  Connell  v.  C.  A  O.  R.  Co..  93  Va.  44,  24  S.  E. 
Rep.  467. 

Amendment  of  Complaint  after  Demurrer  Sustained. 
—If  a  special  demurrer  is  filed  to  a  declaration, 
which  is  afterwards  amended  in  the  points  specified 
in  the  demurrer,  issues  made  up  on  pleas  filed 
before  the  amendment  a  verdict  rendered  on  those 
issues,  and  no  further  notice  taken  of  the  demurrer, 
the  demurrer  must  be  considered  as  abandoned. 
Valden  v.  Bell,  8  Rand.  448. 

8.  OKioiNAii  PiiEADiNO  SUPKR8iDBD.~When  the 
plaintiff  files  an  amended  declaration,  which  is 
complete  in  itself,  and  does  not  refer  to,  or  in  any 
manner  adopt  the  former  as  part  of  the  same,  and 
to  which  amended  declaration  the  defendant  re- 
plies and  issueis  Joined  thereon,  the  former  shall 


be  considered  as  withdrawn  or  abandoned.    Roder- 
ick V.  Railroad  Company.  7  W.  Va.  64. 

4.  Right  to  Plead  De  Novo.— Where  one  party  is 
permitted  to  amend,  or  amends  without  leave  in  a 
material  matter,  the  other  has  a  right  to  plead  tU 
novo,  whether  the  new  plea  be  material  or  not  to  his 
defence.  Cosby  v.  Hite.  1  Wash.  866 ;  Travis  v. 
Peabody  Ins.  Co..  28  W.  Va.  588. 

Right  to  Blect.— Where  the  defendant's  plea  to  the 
original  declaration  is  applicable  to  the  amended 
declaration  filed  by  the  plaintiff,  and  which  plea  is 
not  withdrawn,  the  defendant  must  be  understood 
to  have  still  rested  his  defence  on  the  same  plea, 
and  the  verdict  on  the  original  issue  will  stand :  but 
the  defendant  might  have  pleaded  de  novo  if  he  had 
elected  to  do  so.    Power  v.  Ivie.  7  Leigh  147. 

6.  Effsctt  of  Adding  Nbw  Pabtiss.— Whenever 
new  parties  are  made,  both  parties  have  liberty,  if 
they  desire  it  to  amend  and  modify  their  pleadings, 
so  as  to  exhibit  the  case  as  they  may  desire  respec- 
tively to  present  it  Dabney  v.  Preston,  9B  Oratt 
838. 

H.  LEAVE  TO  AMEND. 

1.  Amemdm Birr  as  Mattbb  of  Right.— The  plain- 
tiff may,  as  a  matter  of  right,  amend  his  declara* 
tion  at  any  time  before  appearance  by  the  defendant 
if  substantial  Justice  will  be  promoted  thereby,  and 
In  such  case  it  is  not  necessary  to  summon  the 
defendant  to  plead  to  the  amended  declaration. 
Phelps  V.  Smith,  16  W.  Va.  628;  Baylor  v.  B.  A  O.  R. 
Co..  9  W.  Va.  270. 

Suggestion  bytheCourt.— But  a  plaintiff  cannot  be 
compelled  to  amend  after  the  sustaining  of  a 
demurrer  to  a  declaration.  Rigg  v.  Parsons,  29  W. 
Va.  623.  8  S.  E.  Rep.  81. 

L  METHOD  OF  MAKING  AMENDMENTS. 

1.  ACTUAIi  AND  IMPLIED   AMENDMENTS.— If  a  party 

obtains  leave  to  amend  his  plea,  he  may  elect  to 
make  the  amendment  or  not  as  he  pleases  ;  but  if 
he  falls  to  make  the  amendment,  and  the  former 
plea  is  not  withdrawn,  the  issue  made  by  the 
original  pleading  should  be  tried.  Fox  v.  Cosby.  2 
Call  1. 

J.  OTHER  MATTERS  SUBJECT  TO  AMEND- 
MENT. 

Contested  Elections— Grounds  of  Contest.— In  Hal- 
stead  V.  Rader,  27  W.  Va.  818,  it  ^jras  held  that  a 
notice  which  does  not  state  some  substantial  ground 
of  contest  cannot  be  amended.  See  also,  Ralston  v. 
Meyers,  84  W.  Va.  737, 12  S.  E.  Rep.  788. 

See  monographic  nots  on  "Elections'*  appended  to 
West  V.  Ferguson,  16  Qratt  270. 

And  where  the  proceedings  are  before  a  body 
which  has  no  common-law  Jurisdiction,  but  becomes 
functus  officio  as  soon  as  the  cause  is  determined,  it 
cannot  permit  amendments  of  notices  and  specifica- 
tions after  the  time  has  passed  within  which  tbe 
parties  themselves  may  correct  omissions,  and 
supply  defects.    Loomis  v.  Jackson,  6  W.  Va.  613. 

MIsnoner  In  Christian  Name.— Under  W.  Va.  Code 
1887,  sec.  14.  ch.  126.  "No  plea  in  abatement  for 
a  misnomer  shall  be  allowed  In  any  action ;  but  in 
a  case  wherein,  but  for  this  section,  a  misnomer 
would  have  been  pleadable  in  abatement,  tJie  dec- 
laration and  summons  may,  on  the  motion  of  either 
party,  and  on  the  affidavit  of  the  right  name,  be 
amended  by  inserting  the  same  therein.*'  Thus, 
under  this  statute,  where  the  writ  named  tJie  plain- 
tiff as  "CoUohan"  Hoffman,  and  in  declaration  he 
is  named  as  "Collahill*'  Hoffman,  such  misnomer  in 
the  plaintiff's  christian  name  was  amended.    Hoff- 
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man  t.  Dickinson.  81  W.  Va.  14S.  6  S.  E.  Rep.  61.    See 
a]M.  Va.  Code  1887,  H  8ffi8andSnB. 

Wbere  the  Jury  find  a  conyeyance  to  Janu^  the 
lessor  of  the  plain  tiff«  wbereaa  hte  namtf  is  Jaeofms, 
tblB  is  a  plain  mistake,  which  may  be  corrected  by 
Ike  other  part  of  the  ilndlnsr,  that  hs  U  U»8or,of  ths 
jMmH^.   Pendleton  ▼.  Vandevier,  l  Wash.  881. 

flianswcr  of  CorpomtkNi.— The  misnomer  of  a  cor- 
poration cannot  be  taken  advantaffe  of  by  plea  in 
abatement,  bnt  where  formerly  pleadable  in  abate- 
ment the  declaration  and  summons  may,  on  the 
modem  of  either  party,  on  ailidavit  of  the  rlffht 
name,  be  amended  by  insertinir  the  same  therein. 
W.  Va.  Oode,  ch.  128,  sec.  14;  First  Nat  Bank  of 
Oeredo  ▼.  Hnntinffton.  etc.,  Oa,  41  W.  Va.  680,  »  & 
S.Bep.  798. 

Strddnv  Oat  Ptaliitlffi.— Where  a  married  woman, 
orer  the  ace  of  twenty-one  years,  snes  for  a  per- 
sonal injury  in  her  name  by  a  next  friend,  the 
declaration  may  be  amended  by  striking  ont  her 
next  friend,  and  by  inserting-  her  own  as  plaintiff. 
Richmond  Hallway  A  Electric  Company  ▼.  Bowles, 
tt  Va.  7S8,  84  &  E.  Rep.  888.  The  court  in  this  case, 
further  said :  '"No  reason  can  be  perceived  why,  if 
a  married  woman  may  amend  her  bill  by  inserting* 
Ike  name  of  a  next  friend,  she  may  not  with  equal 
propriety  be  permitted  to  amend  her  declaration 
by  strlkinc  from  it  the  wholly  needless  and  super- 
fluoQs  shadow,  rather  than  to  permit  the  substance 
to  be  sacriflced.** 

Of  SdrsPactes.— But  a  «e<rtf/a«ia«  returnable  to  a 
day  which  is  not  a  proper  return  day,  is  void  and 
cannot  be  amended.    B^les  v.  FOrd,  8  Band.  1. 

Of  BUI  of  Puttcnlars.— When  a  cause  is  called  for 
trial,  and  substantial  Justice  requires  that  the  court 
■hoald  have  allowed  the  plaintiff  to  amend  his  bill 
of  particulars,  and  if  it  be  clear,  that  such  amend- 
ment cannot  operate  a  surprise  to  defendant  tJhe 
cause  ought  not  to  be  continued  because  of  such 
amendment  Anderson  t.  Kanawha  Ck>al  Co.,  18  W. 
Va  186.    See  Code  of  W.  Va.,  ch.  186.  sec.  18.  p.  001. 

Of  Rsoord— Upon  What  Based.— The  amendments 
authorised  by  the  act  Va.  Code,  ch.  181,  sec  6,  p.  881, 
in  relation  to  amendments  of  a  record  by  a  judge 
in  vacation,  are  to  be  based  upon  something  in  the 
record,  and  not  upon  the  recollection  of  the  judye 
who  presided  at  the  trial,  or  evidence  aliunde;  and 
the  amendments  authorized  are  amendments  to' 
rapport  the  judgment  not  amendments  to  give 
ground  for  reversaL  Powell  v.  Com.,  11  Qratt  888, 
and  moU;  Barnes  v.  Com.,  98  Va.  704,  88  S.  E.  Bep.  784. 

When  Writ  Part  of  Reeord.— For  the  purpose  of 
amendment  the  writ  is  a  part  of  the  record  only 
where  issue  has  been  joined  upon  a  plea  to  the 
action.    Payne  v.  Orlm,8Munf.  297. 

AattaOmmt  after  Term.— After  the  term  at  which 
a  judgment  is  entered,  the  court  cannot  amend  a 
record.   Sydnor  v.  Burke,  4  Rand.  101. 

in.  OP  PROCESS. 

By  the  common  law,  process  made  returnable  to 
a  day  which  is  not  a  return  day.  is  void,  and  hence 
cannot  be  amended;  tbouirh  it  seems  that  a  JUri 
fadu  may  be  amended  in  the  teete  or  return.  Kyles 
V.  Ford.  8  Band.  1;  Coda  v.  Thompson,  80  W.  Va.  07, 
]9S.S.Bep.6l& 

A  OF  SHERIFF'S  RETURN.— After  a  judgment 
by  default  tbe  court  may  allow  the  sheriff  to 
amend  his  return  so  as  to  show  a  proper  service. 
Commercial  Union  Assurance  Co.  v.  Everhart  88  Va. 
9G8. 14  8.  E.  Rep.  880:  Railroad  Co.  v.  Ashby,  86  Va. 
at,  9  S.  E.  Rep.  1008;  Stota  v.  Collins,  88  Va.  488,  8  S. 


E.  Rep.  787:  Walker  v.  Com..  18  Gratt  18;  Stone  v. 
Wilson,  10  Gratt  689.  See  also.  Laidley  v.  Bright. 
17  W.  Va.  770;  Wardsworth  v.  Miller.  4  Gratt  09: 
Smith  V.  Triplett  4  Leigh  60a 

It  is  proper  on  the  hearing*  of  a  motion  to  reverse 
a  judgment  by  default  for  a  defective  return  of 
the  summons  in  the  action,  to  allow  the  sheriff  to 
amend  his  return,  and  then  overrule  the  motion  to 
reverse,  if  the  amended  return  be  good.  Anderson 
V.  DooUttle,  88  W.  Va.  088, 18  S.  E.  Bep.  728;  Cape- 
hart  V.  Cunningham,  18  W.  Va.  750:  Shenandoah 
Valley  R.  Co.  v.  Ashby,  80  V  a.  888. 0  S.  E.  Rep.  1008. 

AppUcatloa'ta  VacatioB.— Where  a  judgment  by  de- 
fault has  been  rendered  on  a  defective  return  of 
service  of  summons,  and  the  defendant  after  the 
term,  applies  to  the  judye  in  vacation  to  reverse 
the  judgment  and  remand  the  cause  to  trial  under 
Va.  Code  1878.  ch.  178,  sec.  6,  on  the  ground  that  it 
does  not  appear  from  the  sheriff's  return  that  the 
writ  has  been  served  as  prescribed  by  law,  the  court 
may,  on  the  plaintiff's  motion,  allow  the  return  to 
be  amended  so  as  to  show  a  proper  service,  and  dis- 
miss the  motion.  Stots  v.  Collins,  88  Va.  428,  8  S.  £. 
Rep.  787;  Goolaby  v.  St  John.  86  Gratt  140l 

Where  under  Va.  Code  1878,  ch.  178,  sec.  6,  defend- 
ant moves  the  judge  in  vacation  to  reverse  the 
judgment  by  defatUt  upon  defect  of  return  of  sub- 
stituted service  of  the  summons,  and  to  remand  the 
case  to  trial,  the  court  will  then  allow  the  sheriff  to* 
amend  his  return  so  as  to  show  a  proper  service, 
and  dismiss  the  defendant's  motion.  Stotz  v.  Col- 
lins, 88  Va.  488.  8  S.  E.  Rep.  787;  Ijaldley  v.  Bright  17 
W.  Va.  770. 

AppliOBtlontoClrciilt  Judge  in  Tcnn.— Moreover,  it 

is  competent  for  the  circuit  court  whence  the  writ 
issued,  to  permit  an  amendment  of  the  return,  if 
the  application  to  reverse  the  judgment  is  made  to 
the  court  in  term  Instead  of  to  the  judge  thereof  In 
vacation:  and  in  this  particular  the  authority  of 
the  judge  in  vacation  is  the  same  as  that  conferred 
upon  the  court  Stota  v.  Collins.  88  Va.  488,  8  S.  E. 
Rep.  787. 

And  the  judge  in  vacation  may  allow  the  sheriff 
to  amend  his  return  on  the  first  execution,  upon  a 
motion  to  quash  a  second  execution  in  vacation. 
Walker  v.  Com.,  18  Gratt  18;  Goolsby  v.  St  John,  86 
Gratt  100. 

Amendment  of  Summoos  1^  Clerk.— But  on  the  trial 
of  a  motion  to  reverse  the  judgment  by  default, 
made  in  a  circuit  court  under  the  flfth  section  of 
chapter  184  of  the  W.  Va.  Code,  the  court  ought  not 
to  permit  the  clerk  to  correct  the  summons  Itself, 
thouffh  he  has  made  a  mistake  by  inadvertence  in 
issuing  it    Laidley  v.  Bright  17  W.  Va.  770. 

Objsctloos  in  Appellate  Coart— After  judgment  by 
default  a  party  cannot  object  in  the  appellate 
court  to  the  truth  of  a  sheriff's  return.  Cunning- 
ham V.  Mitchell,  4  Rand.  180. 

Return  on  Notice.— An  amendment  of  the  return 
made  by  an  officer  on  a  notice,  does  not  permit  him 
in  any  wise  to  change  or  amend  the  notice  itself, 
and  if  he  does,  the  changed  or  amended  notice  is  a 
nullity.    White  v.  Sydenstrlcker,  0  W.  Va.  40. 

Justice's  Court— Return  of  service  of  a  summons 
from  a  justice's  court  defective  in  failing  to  show 
that  service  on  a  corporation's  agent  was  made  In 
the  county  of  his  residence,  may  be  amended,  either 
before  the  justice  or  in  the  circuit  court  upon  an 
appeaL  Hopkins  v.  B.  ft  O.  R.  Co.,  48  W.  Va.  686,  80 
S.  E.  Rep.  187. 

Certiorari  to  Justice.— And  upon  a  writ  of  certiorari 
from  a  judgment  of  a  justice,  the  circuit  court  may 
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allow  the  retnm  on  the  snmmons,  issued  by  the 
justice,  to  be  amended.  McClure-Mabie  Lumber 
Co.  Y.  Brooks,  46  W.  Va.  738,  84  S.  E.  Rep.  921. 

Pendency  of  5alt  on  Oiigln«l  Return.— a  court  from 
which  process  is  Issued  may  permit  the  sheriff's 
retam  thereon  to  be  amended  at  any  time,  eyen 
thoujfh  a  suit  or  motion  founded  on  the  orijrlnal 
return  be  then  pending,  and  even  though  the  pro- 
posed amendments  be  Inconsistent  with  the  origi- 
nal return,  and  take  away  the  foundation  of  the 
suit  or  motion.  Stone  t.  Wilson,  10  Oratt  529;  Stotz 
V.  Collins.  88  Va.  428,  2  S.  E.  Rep.  787. 

Not  Ground  for  Continuance.— The  allowance  of  an 
amendment  to  the  sheriff's  return  on  a  writ  of  sum- 
mons is  not  ffround  for  a  continuance,  though, 
before  the  amendment,  there  was  nothing  to  show 
a  valid  service  of  the  writ,  especially  where  the  case 
had  previously  been  set  for  trial  by  consent. 
Atlantic  &  D.  R.  Co.  v.  Peake,  87  Va.  180, 18  S.  E.  Rep. 
848. 

Amendment  as  Aftectlnir  Liability  of  Snretlea.— 
Where  a  sheriff  has  made  a  return  on  an  execution 
and  on  that  return,  in  part,  a  decree  has  been 
entered,  in  a  subsequent  proceeding  acainst  him 
and  his  sureties,  he  will  not  be  permitted  to  amend 
his  return,  so  as  to  explain  it  away  and  enable  his 
sureties  to  escape  liability  for  his  default.  Carr  v. 
Meade.  77  Va.  142. 

Effect  onSnbaequent  Mortgagees.— It  is  immaterial 
that  subsequent  mortgagees  of  a  corporation  may 
be  injured  by  an  amendment,  it  not  being  shown 
that  they  were  aware  of  the  irregularity  in  the 
judgment,  which  was  duly  docketed,  when  they  took 
their  mortgages,  and  if  they  were,  they  would 
nevertheless  acquire  their  lien  subject  to  the  plain- 
tiff's right  to  have  the  record  perfected.  Shenan- 
doah Valley  R.  R.  Co.  v.  Ashby,  86  Va.  888,  0  S.  E. 
Rep.  1008. 

Extent  of  Right  to  Amend.— If  two  writs  of  scire 
facias  be  successively  issued,  the  returns  on  which 
are  both  defective,  and  the  defendant,  after  plead- 
ing specially,  obtains  leave  to  withdraw  his  plea, 
as  having  been  improvidently  pleaded,  the  court 
ought  not  thereupon  to  permit  the  sheriff  to  amend 
both  his  returns,  but  only  that  on  the  first  writ 
quashing  the  second  writ,  and  remanding  the  cause 
to  rules  for  further  proceedings.  Lee  v.  Chilton,  5 
Munf.  406. 

Amended  Return  Relates  Back  to  Original  Return.— 

When  an  officer's  return  of  process  is  amended  by 
leave  of  court,  the  amended  return  relates  back  to, 
and  takes  place  of  the  original  return,  as  if  it  had 
been  the  first  return;  and  any  pending  proceeding 
founded  on  the  first  return  is.  after  the  amendment, 
tested  and  tried  by  the  amended  return.  McClure- 
Mabie  Lumber  Co.  v.  Brooks,  46  W.  Va.  782,  34  S.  E. 
Rep.  921.  citing  Capehart  v.  Cunningham,  18  W.  Va. 
750;  Stone  v.  Wilson,  10  Oratt  588;  Stotz  v.  Collins, 
88  Va.  423, 2  S.  E.  Rep.  737;  Railroad  Co.  v.  Ashby,  86 
Va.  232.  9  S.  E.  Rep.  1003.  See  Anderson  v.  Doollttle, 
88  W.  Va.  638, 18  S.  E.  Rep.  726. 

Time  for  the  Amendment. 

In  Oeneral.— The  extensive  power  with  which  every 
Courtis  ordinarily  clothed,  to  permit  an  amend- 
ment of  a  return  of  its  own  process,  whether  origi- 
nal, mesne  or  final,  for  the  correction  of  a  casual  and 
honest  mistake  or  omission,  may  be  exercised  in  all 
cases  where  it  exists  at  all  as  well  after  judgment 
as  before.  In  some  cases  it  has  been  exercised  even 
to  the  extent  of  taking  away  altogether  a  cause  of 
action,  growing  out  of  the  original  return,  and  even 
though  a  suit  or  motion  founded  on  the  original 


return  was  pending  at  the  time.  And  it  makes  no 
difference  that  the  officer  by  whom  the  return  was 
made,  has  gone  out  of  office  or  is  dead;  there  being 
no  specific  limitation  of  time  within  which  tlie 
power  may  be  exercised,  although  after  a  consider- 
able lapse  of  time,  it  sbould  be  exercised  with  cau- 
tion, and  in  no  case  ought  it  to  be  exercised,  unless 
the  court  can  see  that  it  will  be  in  furtherance  of 
jusUce.  S.  V.  R.  R.  Co.  v.  Ashby,  86  Va.  288.  9  S.  E. 
Rep.  1008. 

Before  Judgment.— The  court  ought  to  permit  the 
sheriff  to  amend  his  return  upon  a  writ  of  ad  ouod 
damnum^  Sit  any  time  before  the  judgment  upon  it. 
Dawson  v.  Moons.  4  Munf.  585. 

Any  Time  after  Return  Day.— And  a  sheriff  may  be 
permitted,  by  order  of  court,  to  make  a  return  upon 
an  execution,  or  to  amend  it,  according  to  the  truth 
of  the  case,  at  any  time  after  the  return  day.  Bul- 
litt V.  Winstons,  1  Munf.  269. 

After  Verdict.— Also,  where  execution  is  awarded 
on  a  forthcoming  bond  against  the  principal  and 
surety  therein,  but  the  sheriff  makes  his  return 
only  as  to  the  surety,  the  court  after  trial  and  ver- 
dict may  allow  the  sheriff  to  amend  his  retnm. 
Smith  v.  Triplett,  4  Leigh  500. 

After  Action  Commenced  against  Sureties.— More^ 
over,  a  sheriff  will  be  permitted  to  amend  his  return 
on  an  execution,  after  an  action  has  been  com- 
menced by  the  plaintiff  in  the  execution  against  the 
sheriff  and  his  sureties  on  his  official  bond,  founded 
on  the  return.  Wardsworth  v.  Miller,  4  Oratt.  90. 
See  also,  Lathrop  v.  Lumpkin,  8  Rob.  40. 

Lapse  of  3even  Years.— A  sheriff  has  been  permitted 
by  the  court  to  amend  his  return  after  a  lapse  of 
seven  years  from  its  date.  Rucker  v.  Harrison,  6 
Munf.  181. 

Lapse  of  Thirteen  Years.— The  court,  in  Hopkins 
V.  B.  &  O.  R.  Co.,  42  W.  Va.  585.  86  S.  E.  Rep.  187. 
said:  "Under  a  statute  like  that  involved  here,  it 
was  held,  in  Railroad  Co.  v.  Ashby,  86  Va.  882,  9  S. 
E.  Rep.  1008,  and  the  case  is  pointed  authority  in  this 
case,  that  the  return  to  a  summons  may  be  amended 
thirteen  years  after  the  judgment  by  default  has 
been  rendered,  so  as  to  show  that  the  county  in 
which  service  was  had  on  the  defendant  corpora- 
tion was  the  county  in  which  the  agent  resided, 
and  the  judgment  thereby  validated." 

Amended  by  Sheriff  or  Deputy.— The  sheriff  or  his 
deputy  will  be  permitted  to  amend  his  return  of 
process,  mesne  or  final,  so  as  to  make  it  conform  to 
the  facts.  State  v.  Martin,  88  W.  Va.  668,  18  S.  E. 
Rep.  748;  Stone  v.  Wilson,  lOGratt  689;  Wardsworth 
V.  Miller,  4  Oratt  99. 

Cause  May  Be  Tried  at  Same  Term  —It  is  not  error 
to  try  a  cause  at  a  term  at  which  a  sheriff  is  per- 
mitted to  amend  his  return,  showing  that  a  party 
was  duly  served  with  notice,  when  in  fact  such 
party  had  been  actually  served  with  notice  to 
appear  at  that  term.  Trimble  v.  Patton,  5  W.  Va. 
482. 

Liberality  of  Courts.— Courts  are  lil)eral  In  aUow- 
ing  officers  to  amend  their  returns,  according  to 
the  truth,  when  a  casual  and  honest  mistake  has  oc- 
curred. 4Min.  Inst  (8d  Ed.)  1042,  and  cases  cited; 
Hopkins  V.  B.  &  O.  R.  Co..  42  W.  Va.  585,  86  S.  B. 
Rep.  187;  S.  V.  R.  R.  Co.  v.  Ashby,  86  Va.  838.  9  S.  B. 
Rep.  1008. 

"The  law  of  amending  returns  is  very  UberaL** 
McClure-Mabie  Lumber  Co.  v.  Brooks,  46  W.  Va.7SS. 
84  S.  E.  Rep.  981. 

IV.  OP   APPIDAVIT  FOR    ATTACHMBNT. 

An  affidavit  for  an  attachment  cannot  be  amended 
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except  as  to  merely  clerical  defects,  and  sis  to  other 
facts  relied  on  to  show  the  existence  of  the  grounds 
for  attachment.  W.  Va.  Code  1801.  ch.  100,  sec.  1. 
ffoes  no  further  in  allowing  amendments  than  as  to 
snob  additional  facts.  Sommers  ▼.  Allen.  44  W.  Va. 
120.  S  S.  E.  Rep.  787:  Bohn  T.  Zeifirler,  44  W.  Va.  402. 
9S.  E.Rep.  9BS. 

When  Addltloaal  Pacts  Must  Exist.— Bnt  an 
amended  affldaTit  in  an  attachment  canse.  stating 
additional  facts  to  show  the  existence  of  the  gronnd 
of  attachment  specified  in  the  first  aflldavit,  mast 
fibow  that  snch  facts  existed  at  the  date  of  the 
first  aflldavit.  Sommers  v.  Allen,  44  W.  Va.  120,  28 
S.  E.  Rep.  187. 

OaisslsB  of  Word  **Jitttly."— The  omission,  from 
tbe  aflldavit  for  attachment,  of  the  word  "jnstly" 
cannot  he  cured  by  amendment.  Sommers  v. 
AUeo.  44  W.  Va.  190.  28  S.  E.  Rep.  787. 

Mistske  IB  Date.— A  mistake  in  the  date  of  an  affl- 
darit  may  he  amended.  Anderson  ▼.  Kanawha  Goal 
C0..12W.  Va.  580. 

V.  IN    CRiniNAL     PR0CBBDINa5-L05T    INDICT- 
MENT. 

If.  in  a  prosecution  for  a  felony  or  misdemeanor 
the  indictment  is  lost  at  any  time  before  the  trial, 
tbooffh  after  arrai^rnment  and  plea,  the  accnsed 
cannot  be  tried  upon  it.  Bradshaw  y.  Com..  10 
Oratt.  907,  following  Oanoway  v.  State,  28  Ala.  778. 
and  Harrison  v.  State,  10  Yerff.  (Tenn.)  648,  and 
boldinir  that  the  act.  Va.  Code.  ch.  180,  p.  00.  author- 
izing the  lost  record  or  paper  to  be  substituted  by 
an  authenticated  copy  or  proof  of  its  contents, 
am>lies  only  to  civil  cases,  and  does  not  extend  to 
records  or  papers  in  criminal  proceedings. 

See  monographic  noU  on  "Indictments.  Informa- 
tlonH.  and  Presentments"  appended  to  Boyle  v. 
Com..  14  GratL  874. 

A  OF  VERDICT. 

By  DIrectiMi  of  Court.— The  court  may,  for  ffood 
reason,  return  a  jury  to  Its  room  to  further  consider 
and  amend  or  alter  its  verdict,  at  any  time  before  a 
verdict  is  received  by  the  court  and  the  jury  dis- 
cbarved.  SUte  v.  Cobbs.  40  W.  Va.  718,  88  S.  £.  Rep. 
Ita 

At  Reqoest  of  Jary.— In  the  case  of  Sledd  v.  Com.. 
19  Gratt  818,  upon  the  rendition  of  the  verdict,  the 
defendant,  for  certain  reasons  then  expressed, 
moved  the  court  to  set  aside  the  verdict.  One  of 
tbe  jarorB,  after  hearing  the  discussion  upon  the 
motion  to  set  aside,  said  that  he  desired  to  amend 
tbe  verdict.  Thereupon  the  court  inquired  of  the 
jnrr  whether  they  desired  to  amend  their  verdict 
and  each  of  the  Jurors  answered  that  he  did.  The 
jury  were  then  allowed  to  amend  their  verdict, 
wbich  proceeding  was  subsequently  approved  by 
tbe  supreme  court. 

Period  wltMn  Which  Jury  May  Amend.— Where  the 
jury  has  not  been  discharged  or  the  verdict  recorded 
it  is  a  familiar  practice  to  allow  the  jury  to  amend 
tbeir  verdict:  but  after  they  are  discharged  amend- 
ments are  not  allowable.  Sledd  v.  Com.,  10  Oratt 
Oil:  Mills  V.  Com..  7  LeUrh  751 :  Com.  v.  Gibson,  8  Va. 
Gas.  7a 

I.  Kaiix  of  AocussD.— Where  by  mistake  a  wrong 
name  is  inserted  in  an  indictment  for  a  misde- 
meanor, though  the  record  of  the  court  and  the 
endorsement  on  the  indictment  shows  the  correct 
name,  tbe  indictment  cannot  be  amended  by  strik- 
ing out  the  wronff  name  and  inserting  the  name  of 
tbe  person  intended.    Buzzard's  Case.  6  Gratt.  004. 

Where  defendants  indicted  jointly  for  a  misde- 


meanor, have  been  duly  summoned,  but  fail  to 
appear,  the  court  may,  in  their  absence,  amend  the 
indictment  asrainst  "S.  C,"  and  make  it  read  "S.  S. 
aliat  S.  C."  Shiflett  v.  Com..  90  Va.  880. 18  S.  £.  Rep. 
888.    See  Va.  Code  1887.  sec.  8990. 

Where  an  Indictment  for  a  wilful  trespass  was 
affainst  J.  M.,  but  the  ffrand  jury  endorses  it  as 
against  T.  M..  "^  true  bill."  and  it  is  so  noted  in  the 
record,  the  court  cannot  alter  or  amend  the  record 
so  as  to  make  it  conform  to  the  indictment  McKin- 
ney's  Case.  8  Gratt  680. 

Where  the  ffrand  jury  find  an  indictment  atrainst 
C  &  D,  but  the  clerk,  in  making  a  minute  of  the 
finding,  accidentally  omits  the  name  of  D,  the 
record  cannot  be  amended  at  a  subsequent  term  of 
the  court,  by  inserting  the  name  of  D  in  the  minutes. 
Drake  &  Cochren's  Case,  0  Gratt.  000. 

B.  OP  INFORMATION. 

Wbsrs  No  OfteBoe  CharBsd.- If  the  offence  charged 
in  the  presentment  upon  which  the  information  is 
based,  does  not  amount  to  a  misdemeanor,  the 
court  ouffht  not  to  permit  the  attorney  for  the  com- 
monwealth to  amend  his  information.  Com.  v. 
Williamson,  4  Gratt  564. 

After  Motion  to  Quash.— But  on  an  information  for 
perjury,  the  attorney  for  the  commonwealth  may 
amend  the  information  in  accordance  with  the  pre- 
sentment on  which  it  is  founded,  after  the  appear- 
ance of  the  defendant  and  a  motion  by  him  to 
quash  it    Com.  v.  Lodsre,  0  Gratt  090. 

VI.  JBOPAILS. 

A.  AT  COMMON  LAW.— By  the  common  law,  if  the 
issue  joined  be  such  as  necessarily  to  require,  on 
trial,  proof  of  facts,  defectively  or  imperfectly 
stated,  or  omitted,  and  without  which  it  is  not  to  be 
presumed  that  the  judffe  would  direct  the  jury  to 
ffive,  or  the  jury  would  have  iriven,  the  verdict 
such  defect  imperfection,  or  omission  is  cured  by 
the  verdict  Lau^hlin  v.  Flood,  8  Munf.  800:  Davis 
V.  McMuUen,  80  Va.  260,  0  S.  E.  Rep.  1006;  Lincoln  v. 
Iron  Co.,  103  TJ.  S.  416. 

See  monographic  note  on  "Judgments'*  appended 
to  Smith  V.  Charlton.  7  Gratt  486.  and  subtitle 
"Judgments  by  Default** 

Surplusage,— Surplusage  in  pleading  does  not  In 
any  case,  vitiate  after  verdict.  Thus,  in  debt  on  a 
judgment  for  £60  10s.  lOd.  the  verdict  finds  for  the 
plaintiff  the  sum  of  £60  "that  being  the  debt  in  the 
declaration  mentioned,"  the  error  is  in  the  sum 
only,  which  may  be  regarded  as  surplusage,  and  the 
verdict  is  cured  by  the  statute  of  jeofails.  Roane  v. 
Drummond,  0  Rand.  182. 

Defective  Plea.— The  proper  plea  to  an  action  of 
debt  upon  a  prison  bounds  bond  is  "conditions  per- 
formed"; but  as  the  plea  "that  he  was  not  guilty  of 
the  premises  laid  to  this  charge,"  is  substantially 
the  same,  it  is  good  after  verdict  Payne  v.  Ellzey,  8 
Wash.  148. 

But  it  seems  that  a  plea  of  "the  act  of  limitations" 
in  those  words  only,  to  which  the  plaintiff  replies 
generally,  is  good  after  verdict  Cook  v.  Darby.  4 
Munf.  444. 

Wrong  Porm  of  Action.— If  a  man,  prosecuted  with- 
out probable  cause  for  stealing  a  deed,  brings  tres- 
pass on  the  case  instead  of  trespass,  the  error 
cannot  be  taken  advantage  of  in  arrest  of  judgment: 
the  error  being  cured  by  the  act  of  jeofails.  Cleek 
V.  Haines.  2  Rand.  440. 

Averment  of  Demand  In  Detinue.— If  the  declaration 
in  detinue  does  not  contain  a  demand  "that  the 
defendant  surrender  to  the  plaintiff"  the  property 
sued  for.  yet  after  verdict  on  the  plea  of  non  delinet. 
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Jadfinnent  oufftat  not  to  be   arrested.    Boggess  ▼. 
Boggeaa,  6  Mnnf .  480. 

Doctrine  of  IntendoiMit— Nothing  will  be  preanmed 
after  verdict  but  wbat  must  have  been  necessarily 
proved  from  tli'e  matter  stated  In  the  declaration, 
and  therefore,  the  total  want  of  an  averment  of 
fact,  which  constitutes  the  srist  of  the  action,  will 
not  be  cured  after  verdict  by  the  act  of  Jeofails. 
Chichester  v.  Vass,  1  Call  88, 1  Am.  Dec  600. 

Coltateral  Pmrts  of  Pleadlns.— Defects,  omissions,  or 
imperfections,  though  in  form  only,  appearing  in 
some  collateral  parts  of  the  pleading  which  were 
not  in  issue  between  the  parties,  may  not  be  cured 
by  the  application  of  this  doctrine  of  intendment,  as 
there  is  no  room  for  the  presumption  that  the 
defect  or  omission  was  supplied  by  proof.  Bailey 
V.  Clay,  4  Rand.  346. 

*'A  verdict  operates,  under  the  act  of  jeofails,  only 
where  the  case  is  defectively  stated  in  the  declara- 
tion, and  not  where  no  case  or  title  is  made.  It 
cures  on  the  ground  that  proof  Is  presumed  to  have 
been  given  at  the  trial,  without  which  the  Jury 
could  not  have  found  the  verdict  in  question;  but 
it  does  not  cure  in  cases  in  which  no  such  presump- 
tion can  be  made.  The  court  presumes  proof  to 
have  been  given  as  to  facts  imperfectly  laid,  but 
not  as  to  facts  not  laid:  it  only  presumes  such  proof 
to  have  been  given  as  is  called  for  by  the  averments 
in  the  declaration."    Laughlln  v.  Flood,  8  Munf.  278. 

Imperfect  Statement  of  Essential  Pacts.— A  verdict 
cures,  where  the  essential  facts  are  imperfectly 
stated,  but  not  where  they  are  entirely  omitted. 
Fulgham  v.  Lightfoot,  1  Call  260;  Horrel  v.  M' Alex- 
ander, 3  Rand.  101,  opinion  of  Carb,  J. 

See  "Omission  of  Essential  Elements.*' 

AmMgaitles.— The  court,  in  Chichester  v.  Vass,  1 
Call  88, 1  Am.  Dec.  600.  said:  "Under  our  act  of  Jeo- 
fails, according  to  the  principles  of  construction 
adopted  by  the  courts  of  law  in  England,  a  verdict 
will  cure  ambiguities,  but  it  will  not  cure  a  declara- 
tion where  the  gist  of  the  action  is  omitted:  for,  no 
proof  at  the  trial  can  make  good  a  declaration, 
which  contains  no  ground  of  action  upon  the  face 
of  it.  This  is  the  distinction  laid  down  in  the  case 
of  Rushton  V.  Aspinall.  Dougl.  070,  and  upon  this 
distinction,  this  court  went  in  the  case  of  Winston 
V.  Francisco,  2  Wash.  IW." 

Averment  of  Breach.— If  the  breach  in  a  declara- 
tion is  not  sufficiently  laid,  and,  therefore,  would 
be  bad  on  demurrer,  it  will,  nevertheless  be  cured 
by  a  verdict,  if  the  necessary  facts  are  stated, 
though  imperfectly.  The  distinction  taken  in  Chi- 
chester V.  Vass,  1  Call  88,  and  in  Fulgham  v.  Lights 
foot,  1  Call  260,  is  between  necessary  facts  not  being 
stated  at  all,  and  being  imperfectly  stated.  In  the 
first  case,  a  verdict  does  not  cure;  In  the  second,  it 
does.  Horrel  v.  Mc Alexander,  8  Rand.  04;  Peas' 
Case,  2  Gratt.  640. 

Promise  to  Pay  in  Assumpsit.— But  if  the  promise 
to  pay,  in  an  action  of  assumpsit,  be  not  averred, 
the  omission  is  not  cured  by  the  verdict;  or  -^here 
the  promise  is  averred  by  way  of  recital,  instead  of 
positively,  the  error  is  fatal  after  verdict.  Winston 
V.  Francisco,  2  Wash.  187;  Sexton  v.  ^olmes,  8  Munf. 

666. 

Refusal  of  Payment.— A  declaration,  however, 
which  charges  only  that  the  defendant  "hath  and 
does  refuse  to  pay,"  without  alleging  that  he  has 
not  paid,  is  good  on  general  demurrer.  Cobbs  v. 
Fountaine,  8  Rand.  484. 

Condition  Precedent.— The  failure  to  allege  the  per- 
formance of  a  condition  precedent,  in  a  declaration. 


will  be  cured  by  a  verdict  at  common  law.    Bailey 
V.  Clay,  4  Rand.  846. 

Separate  Valnes.- Failure  to  lay  a  separate  value 
in  an  action  of  detinue,  as  to  each  slave  demanded, 
is  an  error  which  would  be  fatal  on  demurrer,  but 
is  cured  by  a  verdict  severing  the  values.  Holladay 
V.  Littlepage.  8  Munf.  580. 

Pajrment  on  Demand.— In  Winslow  v.  Com.,  2  H.  & 
M.  460,  in  debt  on  a  sheriff's  bond,  the  declaration 
charging  that  he  failed  to  pay  the  taxes  on  demand. 
Instead  of  at  the  time  appointed  by  law,  was  held 
sufficient  after  verdict 

Charging  Heir  Only  In  the  Detlnet.— Charging  an 
heir  in  the  deHnet  only,  instead  of  in  the  debet  and 
detinet  as  is  proper,  is  not  a  fatal  defect  after  ver- 
dict, or  upon  general  demurrer.  Waller  v.  Ellis.  Z 
Munf.  88. 

Demise  and  Ouster  In  Ejectment  —If,  in  ejectment 
the  demise  and  ouster  be  laid  precedent  to  the 
plaintiff's  title,  it  is  cured  by  the  act  of  jeofails. 
Duval  V.  Bibb.  8  Call  862. 

riallclously  Suing  Out  Attachment.— Where,  'in  an 
action  for  maliciously  suing  out  an  attachment 
against  the  effects  of  the  plaintiff,  the  declaration 
alleges,  that  the  attachment  was  sued  out  "wrong- 
fully and  without  good  cause,'*  instead  of  "mali- 
ciously and  without  probable  cause,"  such  an 
irregularity  is  cured  by  the  verdict  Spengler 
V.  Davy,  16  Oratt  881.  It  would  certainly  seem  that 
the  cases  of  Kirtley  v.  Deck,  2  Munf.  10:  Ellis  v. 
Thilman.  8  Call  3 ;  Young  v.  Oregorie,  3  Call  446. 
would  have  dictated  an  opposite  decision  in  the 
above  case,  but  the  court  reconciled  its  decision  on 
the  ground  that  tbese  cases  were  decided  in  the 
absence  of  some  of  the  most  sweeping  provisions  of 
the  present  statute  of  Jeofails. 

Declaration  by  PIrm  Name.— A  declaration  in  behalf 
of  a  mercantile  company,  by  the  name  of  the  firm, 
without  mentioning  the  names  of  the  partners, 
is  good  after  a  verdict  for  the  plaintiffs  upon  the 
general  issue.  Pate  v.  Bacon,  6  Munf.  210;  Totty  v. 
Donald.  4  Munf.  480.  See  Scott  v.  Dunlop,  2  Munf. 
840;  Murdock  v.  Herndon,  4  H.  &  M.  207. 

Covenant -Certainty. —On  a  covenant  in  which  the 
plaintiff  engaged  to  serve  the  defendant  as  his 
overseer,  for  one  year,  and  the  defendant  to  pay 
the  plaintiff  a  certain  part  of  all  grain  made  on  the 
plantation  (after  deducting  the  seed)  oats  excepted; 
a  declaration  charging  that  the  defendant  did  not 
at  the  closs  of  the  year,  pay  to  the  plaintiff  such  part 
of  the  grain  made  on  the  plantation  (without  setting 
forth  what  crop  was  made)  is  good  after  verdict. 
Laughlin  v.  Flood,  8  Mnnf.  256. 

Naming  of  Issue.- In  detinue,  if  a  negro  woman  by 
name,  and  her  issue  (without  naming  them),  be 
demanded  in  the  declaration  and  the  Jury  find  the 
names  of  the  issue,  the  defect  (if  any)  is  cured  after 
verdict    Holladay  v.  Littlepage,  2  Munf.  680. 

Where  an  action  was  brought  on  a  bond  for  $188. 
which  is  declared  on  as  for  $106,  and  the  defendant 
confessed  Judgment  for  the  debt  in  the  declara- 
tion mentioned,  and  Judgment  is  entered  for  $108, 
this  is  not  a  clerical  error  which  may  be  amended 
under  the  106th  section  of  the  statute  of  jeofails,  1 
Rev.  CkMle,  ch.  128.    Compton  v.  Cllne,  5  Oratt  187. 

Writ  of  Right— The  statute  of  Jeofails  extendi  to 
writs  of  right  therefore,  if  the  verdict  and  Jndg- 
ment  be  substantially  right  though  not  in  the  words 
of  the  law,  they  ought  not  to  be  disturbed.  Torber- 
ville  V.  Long,  8  H.  &  M.  800. 

A  count  upon  a  writ  of  right  describing  the  land 
demanded  as  a  certain  number  of  acres,  part  of  a 
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larecr  tract  and  setting  fortb  tbe  boundaries  of 
sach  larger  tract  Is  sufficiently  certain  after  verdict 
Lorell  T.  Arnold,  2  Munf .  197. 

Ftfkiffc  t0  File  Plea.— In  a  writ  of  rifftat  the  failure 
to  file  a  plea  is  not  cured  by  a  verdict  in  favor  of 
the  tenant    Rowans  v.  Olvens.  10  Qratt  250. 

Btasks,  InloraMlltfas,  Bad  anuBawr.— After  verdict 
fertile  tenant  In  a  writ  of  rlflrbt  the  blanks,  Infor- 
fflaUties  and  bad  grammar  of  plea  and  replication 
is  Immaterial.    Snapp  v.  Spen^ler,  S  Leiffb  1. 

INstlactlon  between  Defsctive  Statenent  of  Title  and 
Strtfeat  of  Defective  TItfe.— "if  the  declaration 
states  a  defective  title  or  cause  of  action,  though  it 
state  it  well,  or  if  it  state  no  title  or  cause  of  action 
at  all,  neither  common  law  nor  the  statute  of  jeo- 
fails helps  the  Judsment  If  it  states  a  defective 
title,  it  shows  that  there  is  no  rifht  to  recover;  If  it 
itates  no  tiUe,  the  presumption  is  irresistible  that 
tbe  plaintiff  could  nothave  made  out  a  case  by  proof 
on  the  trial.  But  if  It  states  a  rood  title,  but  states  it 
defectively,  it  is  fair  to  say  that  the  plaintiff  on  the 
trial  proved  a  good  case,  else  the  Jury  would  not 
liave  found  for  him,  and  the  statute  cures  the 
defective  statement**  Lone  v.  Campbell,  87  W.  Va. 
as.  17  &  E.  Rep.  199.  citing  Chichester  v.  Vass,  1  Call 
S:  Polgham  v.  lAghtfooU  l  Call  SBO:  Lauffhlin  v. 
Flood,  S  Munf.  278,  opinion  of  court 

Where  a  plea  is  so  defective  as  not  to  raise  a  sub- 
stantial defence  to  the  action,  the  plea  is  bad  even 
onder  the  statute  of  jeofails;  and  a  repleader  ouffht 
Dot  to  be  awarded  by  the  appellate  court  thourh  no 
objection  was  raised  thereto  In  the  court  below,  and 
issue  had  been  joined  thereon.  But  where  an  im- 
proper or  defective  plea  raises  a  substantial  defence 
to  the  action,  and  it  is  unobjected  to  in  the  court 
below,  and  issue  is  joined  thereon,  after  verdict  or 
jad^ment  it  is  too  late  to  object:  the  defect  beiuff 
cured  by  the  statute  of  jeofails.  State  v.  Seabrirht 
IS  W.  Va.  S90.  ciUuff  Callls  v.  Waddy,  S  Munf.  611; 
l>>mlin8on  v.  Mason.  6  Rand.  109;  Dimmett  v.  Esk- 
ridffe,  6  Munf.  SOB;  Hunnicutt  v.  Carsley,  1  H.  &  M. 
IS ;  deek  V.  Haines,  2  Rand.  440;  Chew  v.  Moffett  0 
Munf.  120;  Pence  v.  Huston,  6  Gratt  804. 
B.  UNDER  THE  STATUTE. 
1.  JoniDKB  OP  I8S1TB.— It  is  a  perfectly  well  settled 
rule  of  law.  that  the  statute  of  jeofails  will  cure  a 
misjolader  or  informal  joinder  of  issue,  but  it  is 
etiually  well  settled  that  it  will  not  cure  a  nonj  oinder 
or  want  of  issue  altogether.  Petty  v.  Frick  Co.,  86 
Va.  801. 10  S.  E.  Rep.  886;  Johnson  v.  Fry,  88  Va.  696. 
12  S.  E.  Rep.  978:  Southside  R.  Co.  v.  Daniel,  SO  Gratt. 
S45  (a  case  of  nonjoinder) :  McMiUion  v.  Dobbins,  9 
Lefcrh  422;  White  v.  Clay,  7  Leiffh  68  (a  case  of  mis- 
joinder) :  Sydnor  v.  Burke,  4  Rand.  161 :  Walden  v. 
Payne,  2  Wash.  1;  Stevens  v.  Taliaferro,  1  Wash. 
IK:  Wilkinson  v.  Bennett,  8  Munf.  814;  Totty  v. 
Donald,  4  Munf.  480;  Lockrid^e  v.  Carlisle,  6  Rand. 
21  (cases  of  nonjoinder  or  want  of  issue) ;  Simmons 
V.  Trumbo,  9  W.  Va.  858;  Huffman  v.  Alderson,  9  W. 
Va.  617:  Moore  v.  Mauro,  4  Rand.  488  (cases  of  mis- 
joinder). 

Waat  of  Siaiiliter.— But  the  mere  want  of  a  HmUi- 
Ur  shall  not  after  a  trial,  vitiate  the  verdict 
Brewer  v.  Tarpley,  1  Wash.  868. 

Where  there  has  been  a  demurrer  to  any  plead- 
ing, and  the  same  has  been  overruled,  the  statute 
cores  no  defect  imperfection,  or  omission  therein, 
except  such  as  could  not  be  regarded  on  demurrer. 
4  Min.  Inst  (8d  Ed.)  941;  Va.  Code  1887,  sec.  8246: 
Southern  Railway  Co.  V.  Wilcox.  96  Va.  222,  86  S.  E. 


The  misjoinder  of  an  issue  is  not  fatal  after  ver- 


dict when  it  is  stated  in  the  record  that  issue  was 
joined.    Moore  v.  Mauro,  4  Rand.  488. 

Ponsier  Rnltaga.—  Misjoinder  of  issue  was,  at  one 
Ume,  held  not  to  be  cured  by  the  statute  of  jeofails. 
Stevens  V.  Taliaferro,  1  Wash.  156:  Wilkinson  v,  Ben- 
nett 8  Munf.  814.  But  it  was  held  otherwise  in  McK>re 
V.  Mauro.  4  Rand.  488,  and  this  decision  in  Moore  v. 
Mauro,  «iij>ra,  apparently  met  the  approbation  of  the 
court  in  the  case  of  Southside  R.  Ck>.  V.  Daniel,  20 
Gratt  860. 

Upon  the  plea  of  payment  or  nonassumpsit 
thouffh  all  the  evidence  h^  not  been  certified,  yet 
if  the  plea  be  such  that  the  plaintiff  could  reply  no 
special  matter  without  a  departure  from  the  alleira' 
tlons  of  the  declaration,  but  could  only  take  issue 
on  the  plea,  the  nonjoinder  will  be  cured  by  the 
statute  of  jeofails.  Doufflass  v.  Central  Land  Co., 
12  W.  Va.  602. 

Joinder  of  Counts  In  Contract  and  Tort— After  ver* 
diet,  without  a  demurrer,  the  statute  of  jeofails 
cures  a  misjoinder  of  counts,  as  where  counts  ex 
delicto  are  joinder  In  the  same  declaration  with 
counts  ex  contractu.  N.  &  W.  R.  R.  C3o.  v.  Wysor,  82 
Va.  260. 

Defective  Dedaratlon  of  Tltfe  by  Descent.— A  defect- 
ive plea  and  issue  joined  upon  a  defective  declara- 
tion of  title  by  descent  in  an  action  arainst  an  heir 
on  his  ancestor's  covenant  is  cured  by  the  act  of 
jeofails.    Woodford  v.  Pendleton,  l  H.  &  M.  803. 

Also,  a  defective  setting  forth  of  title  by  descent 
in  an  action  by  an  heir  for  breach  of  covenants 
contained  in  a  conveyance  of  lands  to  his  ancestor, 
is  ffood  after  verdict  Woodford  v.  Pendleton,  l  H. 
&M.  808. 

Pleaof  NilDebetlnAjMinpeit.— A  plea  of  nU  debet 
in  an  action  of  indebitatue  a9$umptU  is  cured  by  a 
verdict  and  will  be  treated  in  the  appellate  court  as 
if  it  had  been  a  plea  of  nonassumpsit  Smith  v. 
Townsend,  21 W.  Va.  486. 

Plea  of  Not  Qullty  In  Covenant— Also,  a  plea  of  not 
ffuilty  to  an  action  of  covenant  is  cured  by  a  verdict 
Hunnicutt  v.  Carsley,  1  H.  &  M.  168. 

Plea  of  Statute  of  Limitations.— And,  if  a  plea  of  the 
statute  of  limitations  to  an  action  of  covenant  is 
defective  in  form  or  substance,  but  is  not  demurred 
to,  such  plea  Is  cured  after  verdict  by  the  statute  of 
jeofails,  Va.  Code  1878,  ch.  177.  sec.  8;  Davis  v.  Mc- 
Mullen.  86  Va.  266.  9  S.  E.  Rep.  1095. 

Actio  Personalis  Morltur  Cum  Persona.— Such  an 
error  as  jriviuff  judgment  for  the  plaintiff,  in  an 
action  for  deceit  asralnst  the  vendor's  personal  rep- 
resentative, will  not  be  cured  by  the  act  of  jeofails. 
1  Rev.  Code  of  1819,  ch.  128,  sec.  103,  p.  611;  Boyles  v. 
Overby,  11  Qratt  202,  disapproved  in  Lee  v.  Hill,  87 
Va.  497,  12  S.  E.  Rep.  1062. 

Extent  of  Curative  Effect.— If  errors  in  the  pleadings 
or  proceedings  are  cured  by  the  statute  of  jeofails 
as  to  one  defendant  they  are  cured  as  to  all  the  de- 
fendants.   Jenkins  v.  Hurt,  2  Rand.  446. 

2.  Omission  of  Essvntial  Elbmbnts.— In  spite  of 
the  sweeping  provisions  of  the  statute  of  Jeofails, 
it  does  not  apply  to  cases  In  which  the  declaration 
sets  forth  no  cause  of  action  or  no  (rround  of 
defence,  as  where  there  is  a  total  omission  to  state 
matters  essential  to  a  cause  of  action  or  defence. 
Roanoke  Land  &  Imp.  Co.  v.  Kam,  80  Va.  589;  Boy  lea 
V.  Overby,  11  Gratt  208;  Davis  v.  C3om.,  18  Gratt  189, 
161;  LauflThlin  v.  Flood.  8  Munf.  278:  Buckner  v. 
Blair,  2  Munf.  836;  Braxton  v.  Lipscomb,  2  Munf.  282; 
Green  V.  Dulany,  2  Munf.  618;  Sydnor  v.  Burke,  4 
Rand.  161. 

Where  a  declaration  shows  that  the  plaintiffs  have 
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no  rlfflit  of  action,  but  on  tbe  contrary  that  the 
rlffht  of  action  is  in  another,  and  verdict  Is  found 
for  the  plaintiffs,  the  statute  of  jeofails.  1  Rev.  Code, 
ch.  128,  sec.  108,  does  not  apply  to  the  case,  and  does 
not  cure  such  a  defect  Ross  ▼.  Milne,  12  Lelffh  909. 
J7  Am.  Dec.  646;  Rohrecht  v.  Marling.  29  W.  Va.  766, 
2  S.  E.  Rep.  827. 

Qtu»r«,  if  the  plaintiff  omits  to  aver  In  his  declara- 
tion matter  necessary  to  show  a  ffood  cause  of 
action,  and  the  defendant,  instead  of  demurrinsr, 
pleads  the  general  issue,  whether,  upon  the  con- 
struction of  the  statute  of  Jeofails,  1  Rev.  Code.  ch. 
128,  sec.  108,  p.  612,  the  plaintiff  is  bound  to  prove  the 
matter  at  the  trial  of  the  issue,  which  he  has  not 
averred  in  his  declaration.  Thompson  v.  Cummin^, 
2  Iieiffh  821. 

To  hold  a  defendant  liable  upon  a  cause  of  action 
not  asserted,  is  going  to  the  utmost  verare  of  the 
law,  iven  where  such  a  cause  of  action  is  proved. 
But  to  hold  him  liable  for  such  cause  when  not 
proved,  or  proved  by  evidence  not  admissible  if  the 
suit  had  been  brouffht  for  that  cause,  is  going 
l)eyond  the  letter  and  spirit  of  the  law.  Boyles  v. 
Overby,  11  Gratt  208.  and  note. 

An  action  is  misconceived  in  the  sense  of  the  stat^ 
ute  of  jeofails,  only  in  a  case,  wherein  upon  the 
trial,  the  proofs  show  a  cause  of  action  fit  to  be  as- 
serted in  a  form  different  from  that  adopted.  The 
defendant  is  held  liable  upon  proof  showing  a  lia- 
bility: and  if  no  objection  is  made  to  the  form  of 
the  action  until  after  verdict,  the  defect  is  cured 
thereby.    Boyles  v.  Overby,  11  Gratt  202. 

But  under  the  statute  of  jeofails  of  1819,  the  omis- 
sion to  allege  property  In  the  plaintiff,  in  the  declara- 
tion, is  cured  after  verdict    Vaiden  v.  Bell,  8  Rand. 

448. 

Ayemeiit  of  Notice.— The  failure  of  the  plaintiff, 
in  an  action  on  a  collateral  promise,  to  aver  notice 
to  the  flruarantor  of  the  performance  of  the  act  con- 
templated by  the  promise,  and,  perhaps,  of  a  failure 
to  pay  by  the  person,  in  whose  favor  the  undertak- 
ing was  made,  will  be  cured  by  the  statute  of  jeo- 
fails, after  verdict    Pasteur  v.  Parker,  8  Rand.  488. 

Mltaoflier.— Where  suit  is  brought  against  the 
president  and  directors  of  a  branch  bank,  this  is 
not  a  mere  misnomer,  which  must  be  pleaded  in 
abatement  but  is  a  bar  to  any  recovery ;  and  thou«rh 
the  verdict  is  founded  upon  the  sreneral  issue 
pleaded,  the  error  is  not  cured  by  the  statute  of 
jeofails.    Mason  v.  Farmers'  Bank,  12  Leiffh  86. 

BJectment.— Under  sec  6,  ch.  177  of  Va.  Code  1878, 
an  amendment  of  a  judgment  for  the  plaintiff  in 
ejectment  "for  their  term  yet  to  come  in  the  lands," 
etc.,  so  as  to  conform  with  the  plaintiff's  claim  and 
the  reQuirements  of  the  Va.  Code  1849,  whereby 
ejectment  was  adopted  to  try  title  to,  as  well  as  to 
get  possession  of  land,  is  not  erroneous.  Alvey  v. 
Cahoon.  86  Va.  178,  9  S.  E.  Rep.  994. 

a.  GiH  of  Action  OmUUd.—'^ThonsLh  the  statute  of 
jeofails  will  aid  many  omissions  after  a  verdict  it 
will  not  cure  the  defect  In  a  declaration,  in  which 
the  very  sristof  the  action  is  omitted  to  be  charged." 
Moore  v.  Dawney.  8  H.  &  M.  184.  See  Smith  v. 
Walker,  1  Wash.  186. 

5t«teaiciiU  under  Quodcam.— The  rist  of  the  action 
must  in  all  cases,  be  directly  and  positively  averred 
in  tke  declaration,  therefore,  if  in  trespass,  the 
plaintiff  declare  "for  that  whereas,"  etc.,  and  does 
not  make  a  positive  averment  it  is  error,  and  will 
not  be  cured  by  the  verdict  Moore  v.  Dawney,  8  H- 
&  M.  127;   liomax  v.  Hord.  8  H.  &   M.  271,  citing 


Winston  V.  Francisco,  2  Wash.  187;  Chichester  v. 
Vass,  1  Call  88;  Cooke  v.  Simms,  2  Call  88. 
8.  Cbticimal  Casks. 

a.  Errort  Cfured,—The  statute  of  jeofails  is  fre- 
quently applied  in  criminal  cases  to  cure  informal 
defects  in  indictments,  or  such  as  are  not  essential 
or  of  the  substance  of  the  charge.  As.  where  in 
an  indictment  for  firand  larceny,  the  charge  was 
for  stealing  on  a  certain  day,  in  the  year  one  thou- 
sand eiffht  hundred  and  twenty-thee,  leaving  out 
the  r:  and  in  rape,  the  usinff  of  the  word  "female" 
child,  instead  of  "woman"  child,  and  omitting  the 
word  "unlawfully";  and  in  an  indictment  for  mali- 
cious and  voluntary  shooting,  usinff  the  term  "wil- 
fully" instead  of  "voluntarily."  Aldrld^e  v.  Com.. 
2  Va.  Cas.  447;  Com.  v.  Bennet  2  Va.  Cas.  285: 
Trimble  v.  Com..  2  Va.  Cas.  148. 

Where.  In  an  indictment  for  forgery  of  banknotes, 
the  notes  are  referred  to  as  beinar  annexed  to  the 
count  instead  of  setting  out  the  tenor  of  the  forced 
notes,  this  careless  and  IrrefftUar  mode  of  count- 
ing is  cured,  after  verdict,  by  the  act  of  Jeofails. 
Com.  V.  Ervin.  2  Va.  Cas.  887. 

iBdorsemeot  of  Qrand  Jnry's  Rnding  on  Indlctmeot. 
—It  has  been  held  that  where  an  indictment  filled 
the  whole  sheet  of  paper  and  was  then  folded  in 
another  half  sheet  of  the  same  size,  on  which  half 
sheet  the  attorney  indorsed  "Commonwealth  v. 
Joseph  Bur^ress,  indictment"  and  immediately 
below,  in  the  handwriting  of  the  foreman  of  the 
grand  jury  was  indorsed  "A  true  bilt  Robert  Ham- 
ilton. Foreman,"  although  the  half  sheet  of  paper 
was  blank  except  the  indorsement  and  although  it 
was  not  otherwise  attached  to  the  indictment  then 
belnff  folded  around  it  yet  the  indictment  envel- 
oped by  It  must  be  considered  as  the  indictment 
which  was  passed  on  by  the  grand  Jury,  and  on 
which,  verdict  was  found  by  the  jury.  Thongrh  the 
objection  was  a  ffood  one.  it  would  come  too  late 
after  verdict    Burress  v.  Com..  2  Va.  Cas.  488. 

Snfflcient  Certainty  .—Where.  In  a  presentment  the 
offence  is  charged  with  a  sufflclent  certainty  for 
judgment  to  be  given  thereon  according  to  the 
very  right  of  the  case,  any  defect  in  the  present- 
ment will  be  aided  by  the  verdict  Thus,  where  an 
indictment  against  S  for  keeping  an  office  and  trans- 
acting business  as  ag'ent  of  the  protection  Insorance 
Company  of  Hartford,  Incorporated  and  authorijsed 
by  the  laws  of  Connecticut  without  having*  a  license 
therefor,  did  not  allege  that  the  said  company  was 
an  insurance  company,  the  error  was  held  to  be 
cured  by  the  verdict  Slausrhter  v.  Com..  18  Oratt 
767. 

b.  Errors  Not  Cured. 

Ownership  of  Stolen  Bank  Notes.— If  the  indictment 
for  stealing  bank  notes  does  not  charge  that  they 
are  the  bank  notes  of,  or  belong  to.  some  person 
or  persons  by  name,  or  of.  or  to,  some  person  to  the 
Jurors  unknown,  the  defect  Is  fatal,  and  is  not  cured 
by  the  act  of  jeofails.  Barker  v.  Com'.,  2  Va.  Cas. 
122. 

Omissioa  of  Word  "Pelonloasly/'— The  statute  of 
criminal  jeofails  does  not  cure  an  indictment  for 
stealing^  bank  notes  under  the  act  of  1806,  which 
fails  to  charge  that  they  were  feloniously  stolen. 
Barker  v.  Com.,  2  Va.  Cas.  122. 

Intentloo  of  Statute  —The  statute  of  criminal  Jeo- 
fails was  not  Intended  to  introduce  a  carelessness 
or  laxity  in  pleading  but  merely  to  cure  those  de- 
fects  which  the  over-nicety  of  the  courts  had  intro> 
duced  into  the  common  law,  and  which  did  not  put 
the  rights  of  the   commonwealth  or  the  accused 
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l]itoJeoi>ard7.    Barker*s  Case,  2  Va.  Cas.  122;  Old  y. 
Oom..  18  Gratt.  OSO. 

OrlgiB  of  5tatate.— Tbat  part  of  our  statute  of  jeo- 
fails which  cores  the  omission  of  all  averments, 
**wlthoat  provln*-  whlcli  the  Jnry  oa«rht  to  have 
foand  such  a  verdict"  is  not  taken  from  the  Ensrlish 
sutaie,  bat  is  the  adoption  of  the  principle  estab- 
lished in  the  En«rlisb  courts,  and  which  is  well 
explained  in  Rnston  v.  Aspinall,  DonrL  fl68,  per 
BOAKS,  J.   Stephens  v.  White,  2  Wash.  210. 
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Carriers— Action  for  Preight— Caseat  Bar.— A 

common  carrier  contracts  to  deliver  a  crop  of 
wheat  at  an  ajrreed  price  per  basheL  A  larsre  pro- 
portion of  the  crop  is  delivered  in  ffood  order  ;  but 
from  the  unavoidable  effects  of  a  storm,  a  small 
part  is  delivered  in  a  damaged  condition,  and  an- 
other small  portion  is  lost.  In  an  action  by  the 
carrier  for  the  f  reiirht,  he  is  entitled  to  recover 
ander  the  common  ineMfitatu$  count,  the  agreed 
price  for  the  whole  quantity  so  delivered  or  lost. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  Goochland  county  by  Peter 
J.  Archer  ag^ainst  James  and  William  Gait. 
The  suit  abated  as  to  the  latter  bj  the  re- 
turn of  *'No  inhabitant"  upon  the  writ. 
The  object  of  the  action  was  to  recover  the 
freight  upon  certain  wheat  and  tobacco  and 
other  articles,  which  the  plaintiff  had  con- 
tracted to  carry  on  his  boat  from  the  farms 
of  the  defendants  on  James  river  to  Rich- 
mond. The  declaration  contained  only  the 
common  indebitatus  count. 

On  the  trial  of  the  cause,  after  the  plain- 
tiff had  offered  evidence  for  the  purpose  of 
proving  that  a  contract  had  been  entered 
into  between  James  and  William  Gait  and 
himself,  by  which  he  undertook  as  common 
carrier,  to  receive  of  them  their  crop  of 
wheat,  and  to  deliver  the  same  to  the  con- 
signees in  Richmond  for  a  freight  of  12^ 
cents  per  bushel ;  and  that  in  pursuance  of 
this  contract  he  did  receive  the  said  crop 
and  deliver  a  part  thereof,  but  that  the 
whole  of  the  crop  was  not  delivered  to  the 
consignees*    and    that  a     portion   of   that 

which  was  delivered  was  in  an  un- 
306     sound  and    damaged   ^condition ;  and 

among  other  evidence  introduced  a 
letter  from  William  Gait  to  himself,  and  an 
account  accompanying  it,  which  shewed  that 
the  matter  of  difference  between  them,  was 
as  to  the  lost  and  damaged  wheat ;  in  con- 
nexion therewith  and  in  explanation  thereof, 
offered  to  introduce  a  witness  to  prove  that 
the  failure  to  deliver  the  whole  of  said  crop 
and  the  damaged  condition  of  a  part  of  that 
delivered,  resulted  from  inevitable  accident, 
to  wit,  a  storm,  by  which  a  portion  of  said 
wheat  whilst  in  the  hands  of  the  plaintiff 
as  common  carrier  was  ducked  in  James 
river.  To  the  introduction  of  which  testi- 
mony under  the  pleadings  in  this  cause, 
the  defendant  by  his  counsel  objected ;  but 


the  Court  overruled  the  objection  and  ad- 
mitted the  testimony;  and  the  defendant 
excepted. 

After  the  evidence  referred  to  in  the  first 
bill  of  exceptions  had  been  introduced, 
which,  with  the  bill  of  particulars,  was  all 
the  evidence  in  the  cause,  the  defendant  by 
his  counsel  moved  the  €k)urt  to  instruct  the 
jury  as  follows:  **If,  from  the  evidence, 
the  jury  shall  believe  that  a  portion  of  the 
wheat  for  which  freight  is  charged  was 
not  delivered,  and  a  part  of  it  was  damaged 
and  delivered  to  the  consignee  in  an  un- 
sound state,  then  the  plaintiff  is  not  in  this 
cause  entitled  to  recover  the  freight  for 
wheat  at  the  rate  of  12^  cents  per  bushel, 
as  claimed  by  him  in  the  account  filed  in  the 
cause."  But  the  Court  overruled  the  mo- 
tion and  gave  the  following  instruction, 
viz:  **If,  from  the  evidence,  the  jury  shall 
believe  that  a  portion  of  the  wheat  for 
which  the  freight  is  charged  was  not  deliv- 
ered, and  a  part  of  it  was  damaged  and  de- 
livered to  the  consignee  in  an  unsound  state, 
then  the  plaintiff  is  not  in  this  cause  entitled 
to  recover  the  freight  for  wheat  at  the  rate 
of  12^  cents  per  bushel,  as  claimed  by  him 
in  the  account  filed  in  the  cause,  unless  the 
jury  shall  believe  from  the  evidence,  that 
the  loss  and  damage  were  occasioned  by  in- 
evitable accident;  and  not  by  the 
309  negligence  *of  the  plaintiff.  And  if 
the  jury  shall  believe  from  the  evi- 
dence, that  the  loss  and  damage  were  occa- 
sioned by  the  negligence  of  the  plaintiff,  or 
could  have  been  prevented  by  proper  care 
and  diligence  on  the  part  of  the  plaintiff, 
then  the  defendant  is  entitled  to  the  full 
amount  of  the  loss  and  damage  by  way  of 
set  off."  To  the  opinion  of  the  Court  re- 
fusing the  instruction  asked,  and  giving 
the  other,  the  defendant  again  excepted. 

There  was  a  verdict  and  judgment  in 
favour  of  the  plaintiff  for  172  dollars  72 
cents,  with  interest  thereon  from  the  22d  of 
July  1839,  till  paid;  and  thereupon  Gait 
applied  to  this  Court  for  a  supersedeas, 
which  was  awarded. 

Stanard  and  Bouldin,  for  the  appellant, 
insisted,  that  in  this  case  the  special  con- 
tract had  not  been  completely  executed ;  and 
therefore,  .that  the  plaintiff  below  was  not 
entitled  to  recover  upon  it,  under  the  com- 
mon indebitatus  count.  Hulle  v.  Height- 
man,  2  East's  R.  145;  Algeo  v.  Algeo,  10 
Serg.  &  Rawle  235 ;  Donaldson  v.  Fuller,  3 
Id.  505;  Jennings  v.  Camp,  13  John.  R.  94; 
Harris  v.  Liggett,  1  Watts  A  Serg.  301 ; 
Brown,  &c.  v.  Ralston,  &c.,  9  Leigh  532. 

Grattan,  for  the  appellee,  insisted,  that 
the  indebitatus  count  was  sufficient  in  this 
case  to  let  in  either  the  special  contract  or 
the  quantum  meruit.  1  Chitty's  Plead. 
333,  337,  339;  Brooke  v.  White,  4  Bos.  A 
Pul.  330 ;  Payne  v.  Bacomb,  2  Doug.  R.  651 ; 
Bank  of  Columbia  v.  Patterson,  7  Cranch's 
R.  297;  Brooks  v,  Scott,  2  Munf.  344; 
Brown,  Ac.  v.  Ralston,  Ac,  9  I^igh  532;  2 
Smith's  I^ad.  Cas.  24,  44  Law  Lib. 

By  the  Court.     The  judgment  is  affirmed. 
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310  'Fleming  v.  Toler. 

April  Term,  1851.   Richmond. 
(Absent  Cabslu  P.) 

I.  Pleadlni:  and  Practice— Bonds— Special  Plea  In 
Nature  of  Pleaof  Set-Off«— Case  at  Bar.— In  an  action 
on  a  bond  irlven  for  the  price  of  a  slave,  a  special 
plea  under  the  act  of  18S1  is  ffood,  which  avers  in 
general  terms,  that  the  slave  was  unsound  at  the 
time  of  the  sale,  and  that  the  plaintiff  knew  the 
fact  and  fraudulently  concealed  it  from  the  de- 
fendant: and  that  upon  discovering  the  fact  the 
defendant  offered  to  return  the  slave  and  de- 
manded a  rescission  of  the  contract,  which  plain- 
tiff refused:  laying  the  dama^res  to  the  whole 
amount  of  the  price,  or  not  layiuff  any  dama^res, 
and  praylnff  for  Judgment  in  bar  of  the  action. 

a.  5aaio-"  Same— Saie  What  May  Be  Proved  nnder. 
—If  such  a  special  plea  avers  in  general  terms  the 
unsoundness  of  the  slave,  and  then  adds  a  specific 
unsoundness,  the  defendant  may  under  this  plea, 
prove  any  unsoundness:  and  is  not  confined  to 
the  specific  unsoundness  mentioned  in  the  plea. 

a.  Sane— Same— 5aiBe— Case  at  Bar.— Where  a  plea 
under  the  statute  is  filed,  and  another  is  tendered, 
which  only  varies  from  the  first  in  the  amount  of 
damages  laid,  or  in  asking  to  rescind  the  contract 
entirely,  the  rejection  of  this  last  by  the  Court  is 
not  ffround  for  reversiuff  the  judgment  upon 
appeal,  where  the  verdict  negatives  the  facts 
stated  in  both  pleas. 

4.  Same— Same— Penalty  and  Condition  of  Same- 
How  Treated.— The  penalty  and  condition  of  a  bond 
for  the  payment  of  money,  is  in  the  same  sum. 
It  is  proper  to  treat  it  as  a  single  bill,  and  to  srive 
judgment  for  the  amount  of  the  bond  with 
interest  from  the  time  of  payment 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Goochland  county,  brought  by 
William  T.  Toler,  administrator  of  William 
Toler  deceased,  against  Tarlton  Fleming 
and  John  B.  Pemberton.  The  action  was 
founded  on  the  following  bond : 

**Know  all  men  by  these  presents,  that 
we,  Tarlton  Fleming  and  John  B.  Pember- 
ton are  held  and  firmly  bound  unto  William 
T.    Toler,    administrator  of  William 

311  *Toler  deceased,  in  the  just  and   full 
sum  of  eleven  hundred  dollars,  to    be 

paid  unto  the  said  William  T.  Toler,  ad- 
ministrator of  the  said  William  Toler  de- 
ceased, his  certain  attorney,  his  executors, 
administrators  and  assigns;  to  which  pay- 
ment well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  adminis- 
trators, firmly  by  these  presents.  Sealed 
with  our  seals,  and  dated  this  23d  day  of 
October  one  thousand  eight  hundred  and 
thirty-eight.     The   condition   of  the  above 

«Pieadlnffand  Practice— Bonds— Special  Plea  In  the 
Nature  of  Ploa  of  5et-Off.— On  this  question,  see  prin- 
cipal case  cited  in  foot-note  to  Watklns  v.  Hopkins, 
IS  Gratt  743,  where  there  is  a  collection  of  the  cases 
and  a  discussion  of  the  authorities;  foot-note  tx>B.ut[ 
V.  Broyles.  26  Gratt.  888:  Binns  v.  WaddiU.  32  Gratt 
60S:  Grayson  V.  Buchanan,  88  Va.  257,  13  S.  £.  Rep. 
467:  Fisher  V.  Burdett,  21  W.  Va.  680.  The  principal 
case  is  cited  in  Newberry  v.  Williams,  89  Va.  802,  15 

5.  E.  Rep.  865. 


obligation  is  such,  that  if  the  above  bound 
Tarlton  Fleming  and  John  B.  Pemberton, 
their  heirs,  executors  or  administrators,  do 
and  shall  well  and  truly  pay,  or  cause  to  t>e 
paid,  unto  the  said  William  T.  Toler,  ad- 
ministrator of  said  William  Toler  deceased, 
his  certain  attorney,  bis  executors,  admin- 
istrators or  assigns,  the  just  sum  of  eleven 
hundred  dollars,  twelve  months  after  the 
date  hereof,  then  the  above  obligation  to 
be  void,  or  else  to  remain  in  full  force  and 
virtue. 

Tarlton  Fleming,      [Seal.l 
John  B.  Pemberton,  [Seal.]" 

Fleming  appeared  and  filed  a  plea  of  pay 
ment ;  and  at  a  subsequent  term  he  filed  a 
special  plea  under  the  statute.  In  this  plea 
he  alleged  that  the  bond  sued  on  was  exe- 
cuted by  the  defendants  to  the  plaintiff  for 
the  price  of  a  pegro  man  slave,  sold  by  the 
plaintiff  to  Fleming,  for  the  sum  of  1100 
dollars;  Fleming  then  believing  that  the 
slave  was  sound  and  healthy  and  free  from 
blemish.  That  at  the  time  of  said  sale,  the 
slave  was  defective  in  this :  that  he  was  dis- 
eased ;  and  was  constitutionally  liable  to 
periodical  returns  of  bilious  colick  once 
every  week,  and  so  continued  to  be;  of 
which  defect  plaintiff  was  informed  at  the 
time  of  the  sale,  and  fraudulently  concealed 
his  knowledge  of  said  defect,  and  the  fact 
of  said  defect  from  the  defendant  Fleming, 
whereby  Fleming  was  induced  to  pur- 
312  chase  *said  slave  of  the  .plaintiff  as  a 
sound  slave,  without  any  defect ;  and 
the  defendant  averred  that  the  defect  les- 
sened the  value  of  the  slave  900  dollars, 
which  the  defendant  proposed  to  set  off 
against  the  debt  declared  upon.  Upon  this 
plea,  and  that  of  payment,  the  plaintiff  took 
issue. 

At  another  term  of  the  Court  the  defend- 
ant tendered  two  other  special  pleas  under 
the  statute.  The  first  after  stating  as  in 
the  special  plea  filed,  the  execution  of  the 
bond  for  the  price  of  a  negro  man  slave, 
sold  by  the  plaintiff  to  the  defendant  Flem- 
ing, averred  that  on  the  day  of  sale  the  slave 
was  unsound,  defective  and  constitutionally 
diseased,  and  still  continued  to  be  so.  That 
at  the  time  of  said  sale  the  plaintiff  well 
knowing  that  the  slave  was  so  unsound, 
defective  and  diseased  as  aforesaid,  did  not 
disclose  the  same  to  the  defendant,  but 
fraudulently  concealed  the  same  and  all 
knowledge  on  the  part  of  him,  the  plain- 
tiff, in  relation  thereto  from  the  defendant ; 
by  means  whereof  the  defendant  believing 
that  the  said  slave  was  sound,  healthy  and 
free  from  blemish,  was  induced  to  purchase 
and  did  purchase  the  slave  as  a  healthy 
slave  at  the  price  of  1100  dollars.  That 
after  the  sale  and  purchase,  and  as  soon  as 
defendant  discovered  that  the  slave  was  so 
unsound,  defective  and  diseased  as  afore- 
said, viz. :  on  &c.,  he  apprised  the  plaintiff 
thereof,  and  notified  him  that  he  should 
resist  the  payment  of  the  bond  executed  by 
him  to  the  plaintiff  as  aforesaid.  And  that 
after  he  had  so  discovered  that  the  slave 
was  unsound,  and  within  a  reasonable  time 
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thereafter,  viz. :  on  the  24th  of  October 
1839,  he  offered  to  return  the  said  slave  to 
the  plaintiff,  and  demanded  a  rescission  of 
the  said  contract  of  sale,  and  the  surrender 
to  him  by  the  plaintiff  of  said  bond ;  but 
the  plaintiff  then  and  there  refused  to  com- 
ply with  such  demand,  or  to  surrender  the 
said  bond.  That  defendant  had  always  been 
ready  and  willing  to  return   the   said 

313  slave  and  receive  back  *his  bond^  and 
was  willing-  still  so   to   do.     Whereby 

defendant  had  sustained  damage  to  the 
whole  amount  mentioned  in  the  bond,  viz. : 
1100  dollars,  with  interest  thereon  from  the 
23d  of  October  1839  till  paid.  Wherefore 
he  prayed  judgment,  and  that  the  plaintiff 
be  barred  to  have  or  maintain  his  aforesaid 
action  thereof  against  him. 

The  second  plea  tendered  only  varied  from 
the  first  by  the  omission  of  the  averment 
of  damages.  The  Court  rejected  both  the 
pleas,  and  the  defendant  excepted. 

When  the  cause  came  on  for  trial  the  jury 
foand  a  verdict  as  follows:  **We,  the  jury, 
find  for  the  plaintiff  the  debt  in  the  declara- 
tion mentioned,  with  interest  thereon,  from 
the  23d  of  October  1839  till  paid."  And  on 
this  verdict  the  Court  rendered  a  judgment, 
that  the  plaintiff  recover  against  the  de- 
fendants eleven  hundred  dollars,  the  debt 
io  the  declaration  mentioned,  with  six  per 
cent,  per  annum  interest  thereon  from  the 
23d  day  of  October  1839  till  paid,  and  his 
costs  by  him  about  his  suit  in  this  behalf 
expended.  From  this  judgment  Fleming 
applied  to  this  Court  for  a  supersedeas, 
which  was  awarded.  • 

Stanard  and  Bouldin,  for  the  appellant, 
insisted  that  the  pleas  tendered  and  rejected 
stated  a  valid  defence  to  the  action  on  the 
bond ;  and  if  sustained  entitled  the  defend- 
ant below  to  a  total  rescission  of  the  con- 
tract And  for  this  they  referred  to  Lewis 
V.  Cosgrave,  2  Taunt.  R.  2;  Thornton  v. 
Wynn,  12  Wheat.  R.  183 ;  Burton  v.  Stuart,  3 
Wend.  R.  236;  Street  v.  Blay,  22Bng.  C.  L. 
R.  122;  1  Smith's  Leading  Cases,  p.  155, 157, 
note  to  Chandellor  v.  Lopus ;  Story  on  Sales, 
i  405, 406,  411,  420,  426.  That  in  this  respect 
they  differed  from  the  special  plea  filed ; 
and  they  also  differed  from  that  plea,  in  the 
fact  that  under  that  plea  the  defence  was 
confined  to  the   proof  of  the   specific 

314  'disease   mentioned  therein;  whereas 
under  the  special  pleas   tendered,  any 

legal  unsoundness  might  have  been  proved. 

As  to  the  second  of  the  pleas,  they  in- 
sisted the  omission  of  the  averment  of  dam- 
age was  not  a  defect  in  the  plea.  That 
going  for  a  rescission,  the  averment  of  dam- 
age was  out  of  place ;  and  that  the  statute 
authorized  the  defendant  to  insist  upon  the 
entire  rescission  of  the  contract.  And  they 
insisted  further,  that  the  plea  set  out  a 
valid  defence  at  common  law.  This  they 
argued  upon  principle ;  and  also  referred  to 
Hayne  v.  Maltby,  3  T.  R.  438. 

2d.  They  insisted  further  that  it  was 
error  to  enter  the  judgment  for  the  amount 
due  with  continuing  interest,  the  action 
being  on  a  bond  with  a  penalty.  Tennants 
V.  Gray,  5  Mnnf.  494. 


Lyons  and  Grattan,  for  the  appellee,  in- 
sisted that  the  pleas  tendered  and  rejected 
Were  defective,  and  therefore  properly  re- 
jected. That  the  statute  authorizes  a  plea 
of  set  off,  and  not  a  plea  in  bar,  and  these 
pleas  are  pleas  in  bar.  That  it  is  true  that 
fraud  and  injury  may  be  proved  to  the  ex- 
tent of  the  whole  price,  but  to  do  this  the 
thing  must  be  worthless  or  he  must  return 
it  within  reasonable  time.  Story  on  Sales, 
(  427 ;  Perley  v.  Balch,  23  Pick.  R.  283 ; 
Holbrook  v.  Burt,  22  Id.  546;  Kingsley  v. 
Wallis,  2  Shepl.  R.  57.  And  they  insisted 
Fleming  did  not  offer  to  return  the  slave 
within  reasonable  time. 

They  insisted  further,  that  if  the  rejected 
pleas  were  good,  the  same  defence  could 
have  been  made  under  the  special  plea  filed. 
That  there  was  in  this  plea  a  general  charge 
of  disease  as  well  as  the  specific  disease 
named,  and  that  the  proof  was  not  neces- 
sarily confined  to  the  specific  disease  men- 
tion^. And  under  this  plea  defendant 
might  have  proved  that  the  slave  was  of  no 
value  and  thus  have  defeated  the  ac- 
315  tion.  Beecker  v.  *Vrooman,  13  John. 
R.  302;  Lewis  v.  Cosgrave,  2  Taunt. 
R.  4.  That  the  second  plea  was  defective 
under  the  statute  for  want  of  an  averment 
of  damages ;  and  it  was  not  good  as  a  plea 
at  common  law.  Taylor  v.  King,  6  Munf. 
358. 

2d.  They  insisted  further,  that  the  judg- 
ment was  correct.  That  the  act  1  Rev. 
Code,  ch.  128,  (  80,  p.  508,  authorized  the 
jury  to  fix  the  period  when  interest  should 
commence  to  run :  and  they  referred  to 
Davies  v.  Miller,  1  Call  127;  Francis  v. 
Wilson,  1  Ryan  &  Moody  105. 

ALLEN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  the  pleas 
tendered  by  the  plaintiff  in  error,  and  set 
out  in  his  first  and  second  bills  of  excep- 
tions, were  good  in  form  and  substance, 
and  presented  a  proper  defence  to  the  ac- 
tion ;  and  as  the  same  were  not  objected  to 
on  account  of  the  time  at  which  they  were 
offered,  they  should  have  been  received. 
But  the  gravamen  of  each  of  said  pleas  was 
the  unsoundness  of  the  slave,  a  fact  also 
put  in  issue  by  the  special  plea  on  which 
issue  was  joined;  it  being  competent  for 
the  plaintiff  in  error  on  the  issue  joined  on 
that  plea,  to  have  given  any  evidence  of 
general  unsoundness,  notwithstanding  the 
plea,  in  addition  to  the  averment  that  the 
slave  was  defective  and  diseased,  also  spec- 
ified a  particular  disease.  As  all  the  pleas 
concurred  in  resting  on  the  proof  of  the 
existence  of  a  disease  or  defect  amounting 
to  unsoundness,  and  that  such  defect, 
though  known  to  the  defendant  in  error, 
was  fraudulently  concealed  by  him;  and 
differed  merely  as  to  the  measure  of  relief 
resulting  from  the  establishment  of  the 
facts  aforesaid ;  and  the  existence  of  such 
facts  being  negatived  by  the  finding  of  the 
jury  on  the  plea  putting  the  existence  of 
such  facts  in  issue,  it  is  manifest  the  plain- 
tiff in   error   was  not   prejudiced  by  the  re- 
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jection  of  said  pleas.  There  is  no 
316      exception    *to  the   rejection    of    any 

testimony  offered  by  him  at  the  trial. 
If  he  failed  to  offer  proof  which  would  have 
been  proper  under  the  issue,  it  was  his  own 
fault;  he  could  have  offered,  and  from  the 
whole  record  it  is  most  probable  he  did  offer, 
all  the  proof  in  his  power  to  sustain  his  de- 
fence, and  the  verdict  of  the  jury  is  not 
objected  to :  It  therefore  must  be  taken  as 
concluding  the  facts  alleged  in  the  pleas 
which  were  rejected,  and  the  judgment 
thereupon  was  plainly  right. 

The  Court  is  further  of  opinion,  that  al- 
though the  obligation  sued  on  purports  to 
be  a  penal  bill,  yet  as  the  sums  named  in 
the  penalty  and  condition  correspond,  there 
was  no  error  in  treating  it  as  a  simple  ob- 
ligation and  rendering  a  verdict  and  judg- 
ment for  the  amount,  with  continuing  in- 
terest from  the  time  the  same  fell  due. 

BALDWIN,  J.,  dissented.  He  thought 
the  Circuit  court  erred  in  rejecting  the  plea 
in  the  first  bill  of  exceptions  mentioned ; 
that  there  is  nothing  in  the  record  to  shew 
that  the  error  was  not  prejudicial  to  the 
plaintiff  in  error ;  and  that  the  judgment 
ought  to  be  reversed. 

Judgment  affirmed. 


317    *Dabney  &  Wife  &  als.  v.  Kennedy. 

April  Term,  1861,  Richmond. 

(Absent  Cabbll,  P., and  Davtrl*  J.) 

I.  HuslHuid  sod  Wife— Agreement  In  Centemplatlon  of 
Marrlaire  Unrecorded— Effect  as  to  Creditors— Be- 
tween Parties- Specific  Execution. t— An  agreement 
made  in  contemplation  of  marriage,  thoaffh  void 
aralnst  creditors  because  not  recorded,  is  valid 
between  the  parties;  and  the  wife  and  children 
for  whose  benefit  it  is  made,  may  call  for  a  specific 
execution  of  the  agrreement.  if  there  is  no  existinff 
creditor  or  purchaser  whose  rights  will  be  affected 
by  it  thouffh  the  marital  rights  of  the  husband 
has  attached  by  an  actual  reduction  of  the  prop- 
erty into  his  actual  possession. 

a.  Same— Same— Salt  to  Obtain  Possession  of  Wifb*s 
Property.— In  a  suit  by  husband  and  wife  against 
the  executor  of  her  father,  to  obtain  possession  of 
her  property,  there  is  a  decree  directing  the  execu- 
tor to  deliver  it  to  the  hushand  and  wife,  to  he  held 
by  them  subject  to  the  uses  and  stipulations  of  a 
marriage  agreement  entered  into  by  them  before 
marriage,  but  unrecorded.    Held: 

I.  Same— Same— 5ame— Decree— riarital  Rl^lits  of 
HuslMnd.— The  decree  did  in  effect  set  up  and 
execute  the  marriage  agreement;  the  marital 
rights  of  the  husband  were  thereby  intercepted: 
and  the  property  taken  and  received  in  virtue 
of  the  said  decree,  was  thereafter  held  by  the 
husband  and  wife  as  trustees  under  said  decree 
for  the  purposes  of  the  agreement;  and  not  by 
the  husband  in  his  character  of  husband  alone. 

*JUDGS  Danibl  was  related  to  one  of  the  parties. 

tSee  principal  case  cited  in  Olazebrook  v.  Rag- 
land,  8  Oratt.  840.  See  also,  monographic  note  on 
"Husband  and  Wife"  appended  to  Cleland  v.  Wat- 
son, 10  Gratt  160. 


a.  Same— 5ame— Same— Same -Failure  to  Record— 
Effect.— That  the  validity  of  the  decree  is  not 
impaired  by  the  failure  to  record  it  in  the  county 
where  the  property  was  situated  or  the  parties 
resided;  and  the  rights  acquired  in  virtue  of 
the  decree  are  good  and  valid  against  the  sub- 
sequent creditors  of  the  husband. 

3.  5ame— 5ame— Suit  against  Administrator  of  Has* 
iumd— Case  at  Bar.— After  the  death  of  the  hus- 
band the  wife  and  children  file  a  bill  against  his 
administrator  to  recover  the  property  covered 
by  the  decree  which  remained,  and  for  satisfac- 
tion for  that  which  had  been  wasted  by  the  hus- 
band; and  there  is  a  decree  in  their  favour. 
Held:  Such  recovery  of  the  property  undis- 
posed of,  and  for  the  value  of  such  as  was  wasted, 
is  conclusive  against  the  administrator  and 
creditors  of  the  husband. 

318  *A  marriage  being  about   to  occur 
between   John  H.  Lee  and  Elizabeth 

Prosser,  and  she  being  entitled  to  a  consid- 
erable estate,  real  and  personal,  by  bequest 
from  her  father,  the  parties  entered  into 
articles  under  seal,  bearing  date  the  5th  day 
of  December  1825,  by  which  it  was  agreed 
between  them,  that  all  the  estate,  real  and 
personal,  to  which  the  said  Elizabeth  was 
entitled  should  be  secured  to  and  settled 
upon  her  and  her  heirs.  And  Lee  cove- 
nanted that  all  the  said  estate  should  remain 
in  the  possession  of  the  said  Elizabeth 
during  the  continuance  of  the  intended  mar- 
riage; and  the  annual  proceeds  thereof  only 
should  be  applied  to  the  maintenance  of  the 
said  hee  and  the  said  Elizabeth  and  their 
issue.  ^  And  he  further  covenanted  not  to  sell 
any  part  of  the  property  except  for  the  pur- 
pose of  reinvestment  or  appropriation  within 
the  meaning  of  the  articles.  And  it  was  fur- 
ther agreed  that  if  Lee  died  in  the  lifetime 
of  the  said  Elizabeth,  leaving  issue  by  her, 
any  issue  she  might  have  by  a  subsequent 
marriage  should  share  equally  with  his 
children  in  the  property;  and  if  there 
should  be  no  issue  of  the  marriage,  and 
Mrs.  Lee  died  in  the  lifetime  of  her  hus- 
band, then  the  whole  of  the  aforesaid  estate, 
whether  real  or  personal,  should  go  to  such 
persons  as  the  said  Elizabeth  by  her  last 
will,  or  by  any  other  instrument,  properly 
attested,  should  appoint.  This  agreement 
was  not  admitted  to  record. 

The  marriage  took  place,  and  shortly 
thereafter,  in  January  1826,  a  bill  was  filed 
in  the  Chancery  court  at  Richmond  in  the 
name  of  Lee  and  wife  against  Eklmund  W. 
Rootes,  the  executor  of  John  Prosser,  the 
father  of  Mrs.  Lee,  in  which,  after  stating 
the  provisions  of  the  will  of  the  father,  they 
say  they  have  applied  to  the  executor  to 
pay  to  them  the  female  plaintiff's  share  of 
the  property,  but  he  declined  to  do  it  with- 
out the  authority  of  the  Court,  because  he 
doubted  whether  he  could  properly  deliver 
to  the  complainants  the  property  of  the 
female   complainant    because    of   the 

319  articles      of     ^agreement    aforesaid. 
The   articles  were  exhibited  with  the 

bill ;  and  the  question  was  submitted  to  the 
Court  whether  they  created  any  obstacle  to 
the  transfer  by  the  executor  of  the  property 
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to  the  complainants.  They  say  it  was  not 
designed  by  the  articles  to  interfere  with 
the  flight  of  Iree  to  have  possession  during 
the  marriage,  and  during  his  life,  of  all 
and  everypart  of  the  property  of  the  com- 
plainant fflisabeth. 

The  executor  answered  the  bill,  express- 
ing his  anxiety  to  deliver  over  the  property 
in  his  possession  belonging  to  Mrs.  Lee  to 
whomsoever  •  the  Court  might  appoint  to 
receive  the  same,  and  give  a  legal  discharge 
therefor.  And  when  the  cause  came  on  to 
be  finally  heard  on  the  4th  of  February 
1826,  it  was  decreed  that  the  plaintiffs 
should  hold  the  real  estate  and  slaves,  and 
also  the  bank  stocks  and  money  transferred 
and  paid  to  them  by  the  executor,  subject 
to  the  uses  and  stipulations  of  the  marriage 
agreement. 

John  H.  Lee  died  in  July  1832,  leaving 
Mrs.  Lee  and  two  children  of  the  marriage 
surviving  him;  and  John  Tabb  qualified 
afc  administrator  upon  his  estate.  In  1833 
Mrs.  Lee  for  herself,  and  as  next  friend  of 
her  two  infant  children,  filed  their  bill  in 
the  Circuit  court  of  Norfolk  county  against 
Tabb  as  the  administrator  of  John  H.  Lee, 
in  which  she  set  out  the  execution  of  the 
marriage  agreement  and  the  suit  against 
Rootes  as  executor  of  Prosser.  She 
charged  that  Lee  had  with  the  proceeds  of 
some  of  the  trust  property  purchased  certain 
slaves  named,  of  which  he  died  possessed ; 
that  he  had  sold  too,  fifty-four  shares  of 
bank  stock  for  5292  dollars ;  and  held  other 
moneys  of  the  trust  fund  amounting  together 
to  15,192  dollars.  And  she  prayed  that  Tabb 
as  the  administrator  of  Lee  might  be  re- 
strained from  setting  up  any  title  to  the 
slaves  purchased  as  aforesaid  by  Lee ;  and 
that  they  might  be  so  disposed  of  as  to  sat- 
isfy all  rights  in  them  under  the  trust. 
And  she  asked  that  Lee's  estate  might 
320  be  held  ^responsible  for  so  much  of 
the  trust  moneys  as  he  had  received 
and  wasted. 

Tabb  answered  the  bill,  admitting  the 
facts  stated  in  the  bill,  and  submitting  the 
case  to  the  Court  upon  the  law,  for  such  a 
decree  as  should  be  consistent  with  his 
safety  as  administrator,  and  the  rights  of 
the  parties. 

The  cause  came  on  to  be  heard  in  June 
1833,  when  the  Court  held  that  the  mar- 
riage articles  were  valid  in  equity  as  be- 
tween the  parties  thereto,  and  that  the  estate 
of  John  H.  Lee  was  responsible  for  their  vio- 
lation by  him ;  and  the  plaintiff  being  will- 
ing to  take  a  decree  against  the  estate  of 
Lee  in  the  hands  of  the  administrator  Tabb, 
without  taking  an  administration  account, 
the  Court  decreed  that  the  administrator 
should  convey  to  trustees  named,  the  slaves 
mentioned  in  the  bill,  to  be  held  by  them 
as  trustees  for  the  purposes,  objects  and  in- 
tents of  the  marriage  articles ;  and  that  the 
administrator  should,  out  of  the  assets  of 
his  intestate  in  his  hands,  pay  to  the  same 
trnateesthe  sum  of  15,192  dollars,  to  be  held 
or  invested   by  them  for  the  same  objects, 

?jrposes   and  intents.      Upon   this    decree 
abb  transferred  to  the  trustees  the  slaves 


mentioned  therein ;  and  paid  to  Mrs.  Lee  442 
dollars  13  cents,  in  part  of  the  15,192  dollars, 
which  he  as  administrator  of  Lee  was  de- 
creed to  pay  to  her.  And  there  seems  to 
have  been  no  further  or  other  assets  re- 
maining in  his  hands. 

At  the  time  of  John  H.  Lee's  death  Ed- 
mund P.  Kennedy  was  his  surety  as  en- 
dorser on  a  negotiable  note  for  1800  dollars 
discounted  at  the  Bank  of  Virginia  at  Nor- 
folk, for  the  accommodation  of  Lee.  On  this 
note  the  bank  instituted  an  action  at  law 
against  Kennedy,  and  recovered  a  judgment 
against  him  in  November  1832 ;  and  in  June 
1833,  Kennedy  being  taken  in  execution 
took  the  benefit  of  the  act  for  the  relief  of 
insolvent  debtors.  Upon  this  proceeding 
there  seems  to  have  been  made  the  sum 

321  of  277  dollars  84  cents,  credited  *the 
16th  of  July ;  and  it  appears  by  a  re- 
ceipt of  the  president  of  the  bank,  bearing 
date  the  22d  of  May  1838,  that  Kennedy  then 
paid  the  balance  of  the  judgment,  amount- 
ing to  2104  dollars  15  cents. 

In  October  1838,  Kennedy  instituted  an 
action  in  the  Circuit  court  of  Norfolk 
borough  against  Tabb  as  the  administrator 
of  Lee,  to  recover  the  amount  which  he  al- 
leged he  had  paid  as  the  surety  of  Lee ;  and 
Tabb  having  pleaded  non  assumpsit,  and 
fully  administered,  on  which  pleas  issues 
were  made  up,  on  the  trial  the  jury  found 
a  verdict  for  the  plaintiff  on  the  first,  and 
for  the  defendant  on  the  second  issue ;  and 
there  was  a  judgment  quando,  for  the  plain- 
tiff for  2381  dollars  99  cents,  with  interest 
on  277  dollars  84  cents,  a  part  thereof,  from 
the  16th  of  July  1833,  until  paid,  and  on  2104 
dollars  15  cents,  another  part  thereof,  from 
the  22d  of  May  1838,  until  paid. 

Mrs.  Lee  having  intermarried  with  Chis- 
well  Dabney  of  Lynchburg,  Kennedy  in 
October  1840,  filed  his  bill  in  the  Circuit 
court  of  the  borough  of  Norfolk  against 
Dabney  and  wife  and  her  children,  and  the 
trustees,  and  Tabb  as  administrator  of 
Lee,  for  the  purpose  of  subjecting  the  slaves 
conveyed  to  the  trustees,  and  the  money 
paid  to  Mrs.  Lee,  under  the  decree  of  June 
1833,  in  her  suit  against  Tabb  as  the  ad- 
ministrator of  Lee,  to  the  satisfaction  of 
his  judgment  against  the  administrator. 
In  his  bill,  after  referring  to  the  marriage 
articles  and  Mrs.  Lee's  suit  against  Tabb 
as  administrator  of  Lee,  he  charged  that 
the  marriage  articles  and  all  the  proceed- 
ings in  said  suit  were  fraudulent  and  void 
as  to  him ;  and  that  the  marriage  articles 
never  having  been  recorded,  were  fraudu- 
lent in  law  as  to  him  as  a  creditor  of   Lee. 

Dabney  and  wife  in  their  answer,  called 
for  proof  that  Kennedy  was  the  creditor  of 
Lee.  They  insisted  that  the  marriage  ar- 
ticles were  valid  in  equity  though  not 

322  *recorded;  and  they  further  relied  on 
the  proceedings  and  decree  in  the  case 

of  Lee  and  wife  against  the  executor  of 
Prosser,  as  giving  it  validity.  They  ut- 
terly denied  all  fraud  in  procuring  the 
decree  of  June  1833 ;  and  they  pleaded  the 
statute  of  limitations.  Tabb  also  answered, 
denying  all  fraud  if  any  was  charged. 
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The  facts  hereinbefore  state<l  all  appear 
in  the  pleadings  and  proofs.  And  the  cause 
came  on  to  be  heard  m  June  1842,  when  the 
Court  held  that  the  marriage  articles  were 
as  to  the  complainant's  demand,  fraudulent 
and  void,  at  least  so  far  as  to  entitle  him 
to  satisfaction  out  of  the  slaves  mentioned 
in  the  decree  of  June  1833 ;  and  decreed  that 
unless  Dabney  should  pay  to  the  complain- 
ant the  sum  of  2381  dollars  99  cents,  with  its 
interest,  and  his  costs  at  law  and  in  this 
suit,  within  sixty  days  from  the  rising  of 
the  Court,  then  that  he  should  deliver  up 
the  slaves  afuresaid  to  the  sergeant  of  the 
Court  to  be  sold  for  the  payment  of  said 
debt,  interest  and  costs.  And  the  sergeant 
was  directed  to  sell  the  slaves  on  twenty 
days  notice,  at  public  auction,  and  out  of 
the  proceeds  to  pay  the  complainant.  And 
liberty  was  reserved  to  the  complainant  to 
ask  for  a  further  decree  against  the  defend- 
ants, if  it  should  become  necessary,  f^rom 
this  decree  the  defendants,  except  the  ad- 
ministrator Tabb,  applied  to  this  Court  for 
an  appeal,  which  was  allowed. 

Pat  ton,  for  the  appellants,  insisted : 

1st.  That  even  if  the  marriage  contract, 
by  itself,  was  void  against  creditors  of  the 
husband  because  not  recorded,  yet  it  was 
affirmed  by  the  decree  of  February  1826,  in 
the  case  of  I^ee  and  wife  against  Prosser's 
executor.  That  the  decree  established  the 
marriage  articles,  and  that  the  property 
went  into  the  possession  of  Lee  and  wife 
by  virtue  of  that  decree,  and  in  pursuance 
thereof,  upon  the  trusts  of  the  marriage 
articles ;  and  was  not  in  possession  of 
323  Lee  as  the  husband  *of  Mrs.  Lee: 
And  there  was  no  statute  which  re- 
quired the  decree  to  be  recorded. 

2d.  That  although  the  statute  required 
deeds  of  marriage  settlements  to  be  recorded, 
that  statute  did  not  apply  to  marriage  ar- 
ticles; upon  the  principle  affirmed  in  the 
case  of  Withers  v.  Carter,  4  Gratt.  407. 

3d.  That  the  marriage  articles  were  at 
least  valid  as  between  Lee  and  his  wife  and 
children ;  and  he  having  appropriated  the 
trust  property  was  their  debtor.  That  the 
bill  iiled  by  them  against  Tabb  the  ad- 
ministrator of  Lee,  was  the  bill  of  creditors 
of  Lee,  and  the  decree  was  a  decree  in  fa- 
vour of  creditors ;  and  it  was  not  competent 
for  creditors  of  even  higher  dignity  to  re- 
cover from  them  what  they  had  received 
under  the  decree  of  the  Court,  and  which 
as  creditors  of  Lee  they  were  legally  and 
justly  entitled  to  demand  and  have  from  his 
estate. 

T.  Taylor,  for  the  appellee,   insisted : 

1st.  That  the  suit  brought  by  Lee  and 
wife  against  Prosser's  executor,  was  not  a 
suit  to  have  the  estate  settled  on  Mrs.  Lee, 
but  to  relieve  the  executor  from  any  difficulty 
in  delivering  over  the  property  of  Mrs.  Lee 
to  her  husband.  That  the  bill  shewed  the 
plaintiff's  intention  to  hold  under  the  arti- 
cles and  not  under  the  decree;  otherwise 
the  Court  would  not  have  made  the  decree 
rendered  in  1826,  but  would  have  appointed 


a  trustee.  That  the  decree  could  not,  there- 
fore, give  validity  to  the  marriage  articles 
against  creditors. 

2d.  That  the  decree  of  1833  against  Tabb 
the  administrator  of  Lee  did  not  affect  the 
rights  of  the  appellee ;  who  was  not  even  a 
creditor  of  Lee  at  that  time.  That  the 
decree,  as  between  the  parties  to  it,  was 
proper;  but  it  did  not  affect  the  rights  of 
creditors  who  were  no  parties  to  it.  These 
creditors  were  entitled  to  pursue  the  assets 
in  the  hands  of  the  wife  and  children  or 
their  trustees.     Gillespie   v.  Alezan- 

324  der,  1  *Cond.  Eng.  Ch.  R.  388 ;  March 
V.  Russell,  14  Id.  31 ;  Neaiie  v.  Neafie« 

7  John.  Ch.  R.  1;  M'Call  v.  Harrison,  1 
Brock.  R.  126;  Boyd  v.  Stain  back,  5  Munf. 
305;  2  Wms.  Bx'ors  893;  Story's  Eq.  PI.  i 
793;  2  Spence's  EJq.  p.  297. 

MONCUR£<,  J.  I  feel  myself  compelled 
to  dissent  from  the  opinion  of  a  majority 
of  the  Court  in  this  case.  The  marriage 
agreement  made  between  John  H.  Lee  and 
Elizabeth  his  wife,  on  the  5th  day  of  De- 
cember 1825,  not  having  been  recorded, 
was,  according  to  the  decision  of  this  Conrt 
in  the  case  of  Thomas  v.  Gaines,  1  Gratt. 
347,  void  as  to  his  creditors.  Does  it 
derive  any  validity  as  against  those  cred- 
itors, from  the  decree  of  the  Richmond 
Chancery  court  of  the  4th  of  February  1826? 
Or  does  that  decree,  proprio  vigore,  make 
the  claims  of  those  who  claim  under  the 
agreement,  paramount  to  the  claims  of  the 
said  creditors?  I  think  not.  It  is  unneces- 
sary to  enquire  in  this  case  what  would  be 
the  effect  on  the  claims  of  the  husband's 
creditors,  of  a  decree  in  an  adversary  suit, 
brought  by  the  wife  against  her  husband 
to  enforce  the  exectuion  of  an  ante-nuptial 
agreement  between  them.  Nor  whether  a 
deed  executed  in  pursuance  of  such  a  de- 
cree, or  of  a  decree  for  a  settlement,  ren- 
dered in  a  suit  in  which  the  wife's  equity 
could  properly  be  administered,  would  be 
good  against  the  husband's  creditors,  with- 
out being  recorded.  There  would  be  much 
room  for  contending  in  such  a  case,  that 
both  the  letter  and  the  spirit  of  the  statute 
required  the  recordation  of  the  deed.  On 
that  question,  however,  I  express  no  opin- 
ion. It  is  enough  to  say  that  this  is  not 
such  a  case.  The  suit  in  which  the  decree 
of  the  4th  of  February  1826  was  rendered 
was  not  an  adversary  suit,  as  between  hus- 
band and  wife,  if  adversary  as  to  any  per- 
son. It  was  brought  by  husband  and  wife 
in  about  a  month  after  their  marriage,  to 
recover  of  her  father's   executor  her 

325  portion  of  *his  estate,    real  and  per- 
sonal.    It  was  not  brought  to  enforce 

the  execution  of  the  ante-nuptial  agreement. 
There  had  been  no  refusal  and  was  no  un- 
willingness on  the  part  of  the  husband  to 
execute  it.  Suppose  it  had  been  executed 
by  the  execution  of  a  deed  conveying  the 
property  to  a  trustee  for  the  purposes  of 
the  agreement.  Would  not  the  recordation 
of  that  deed  have  been  necessary  to  give  it 
effect  against  the  husband's  creditors?  The 
agreement  was  referred  to  in  the  bill  be- 
cause it  was  a  binding  agreement  between 
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the   parties,   and  the  husband  was  willing 
the  property  should  be  received'  and   held 
subject    to     the     uses     therein     declared. 
Whether  the  suit  would  have  been  brought 
if  there  bad   been   no  agreement  does  not 
positivelj  appear.    The  nature  of  the  wife's 
firopertj  and  the  provisions  of  her  father's 
will  might  have  rendered  such  suit  neces- 
sary.   It  seems  that  the  portions  of  the  older 
children    had   been   assigned   and  paid    to 
them  under  the  order  of  the  Chancery  court. 
However  this  may  be,  the  executor  did  not 
refose  to  assign  and  pay  the  wife's  portion 
to  the  husband  in  this  case  for  the  purpose 
of  enforcing  the  execution  of  the  agreement, 
or  a  settlement  by   him  on  her.     The  bill 
states   that   the  executor  doubted  whether 
he  could  properly  deliver  to  the  complainant 
the  share  of  the  wife,  because  he  had  been 
informed   of  the    ante-nuptial  agreement. 
The  agreement  is  then  exhibited,    and    the 
complainants  pray  that  the  share  of  the  wife 
may  be  assigned  and   paid  to  them.     The 
executor    probably    doubted    whether   the 
husband  could  give  him  a  valid   discharge 
noder  the  agreement,    and   in   his   answer 
stated  that  he  was  willing  and   anxious  to 
surrender  her  portion  of  her  father's  estate 
to  whomsoever  the  Court  might  appoint  to 
receive   the  same  and  give  him  a  legal  dis- 
charge.    And   the  Court  decreed   that  the 
plaintiffs  hold  the  real  estate  and  slaves 
allotted   to    them    in   right  of  the   female 
plaintiff,  subject  to   the  use  and  stip- 
326     ulations  of  the  ^marriage  agreement. 
I  think  this  decree  was  merely  a  rec- 
ognition  of    the    agreement,     and   cannot 
operate    as    notice    to    creditors    and   pur- 
chasers, or  dispense   with  the  necessity  of 
recording    the  agreement  according  to    the 
requisition   of   the  statute.     I    cannot   see 
how  such  a  recognition  can  have  any  greater 
effect  on  the  rights  of  creditors  than  a  deed 
executed  by  the  husband  in  pursuance  of  the 
agreement,  which  it  will  be  admitted  would 
not  affect   those  rights  without  being  re- 
corded.    It   seems   to  me   that  it  would  be 
strange  indeed  if  a  decree  for  the  plaintiffs 
in  a  suit  brought  to  recover  property  on  an 
agreement  binding  on  the  parties,  but   not 
as  to  creditors  because  not  recorded,  should 
have  the  effect  of  setting  up  the  unrecorded 
agreement    against    the    creditors.      This 
would  be  against  the  polic3'   of  the  statutes 
of  registration,  the  overruling  influence   of 
which  is  so  gpreat,  that,  as  was  decided  b^' 
this  Court  in  Newman  v.  Chapman,  2  Rand. 
93,   the  pendency  of  a  suit  to  set  up  an  un- 
recorded deed  which  is  required  by   law  to 
be  recorded,    will   not  affect   a   subsequent 
purchaser  for  valuable  consideration   with- 
out actual  notice. 

The  agreement  then  being  void  as  to 
creditors,  notwithstanding  the  decree  of  the 
4th  of  February  1826,  is  it  rendered  valid 
as  to  them  by  the  decree  xyf  June  1833?  Or 
does  that  decree  proprio  vigore  bind  the 
creditors  of  Lee?  I  think  not.  The  agree- 
ment and  decree  of  1826  being  void  as  to  the 
creditors  of  Lee  at  the  time  of  his  death, 
that  event  rendered  it  impossible  to  set  up 
the   agreement    against     those     creditors. 


Their  rights  to  the  legal  administration  of 
Lee's  estate,  of  which  the  trust  subject  was 
part  as  to  them,  became  then  fixed,  and 
could  not  be  changed  by  the  subsequent 
recordation  of  the  deed  or  recovery  of  the 
subject  by  the  wife.  The  agreement  being 
valid  inter  partes,  the  trust  subject  did  not 
devolve  on  the  executor  of  Lee,  or  if 
it  did,  he  held  it  as  trustee  in  equity 

327  *for  the  benefit  of  the  wife.     He  could 
not  resist  her  suit  against  him  for  it, 

and  therefore  he  was  properly  decreed  to 
render  it  to  her  by  the  decree  of  1833.  But 
that  decree  declares  the  deed  valid  as  be- 
tween the  parties  thereto,  and  not  as  to 
creditors;  and  the  Court  which  pronounced 
it  did  not  intend  **to  intimate  any  opinion 
as  to  the  effect  of  the  marriage  contract  as 
to  the  creditors  of  Lee,"  as  appears  by  a 
copy  of  the  opinion  contained  in  the  record. 
Supposing  the  agreement  then  to  be  void 
as  to  creditors,  notwithstanding  the  de- 
crees of  1826  and  1833,  the  wife  held  the 
property  after  its  recovery  by  her  as  execu- 
trix de  son  tort  as  to  her  husband's  cred- 
itors, and  those  creditors  had  a  right  to 
subject  it  to  the  payment  of  their  claims 
after  exhausting  the  assets  in  the  hands  of 
the  legal  executor.  Chamberlayne  v.  Tem- 
ple, 2  Rand.  384;  Boyd  v.  Stainback,  5 
Munf.  305;  and  Shields  v.  Anderson,  3 
Leigh  729.  Kennedy  is  a  creditor  of  Lee, 
and  he  established  his  claim  by  judgment 
against  the  executor,  which  is  at  least 
prima  facie  evidence  against  the  executrix 
de  son  tort.  The  assets  in  the  hands  of  the 
rightful  executor  have  been  exhausted.  The 
act  of  limitations  interposes  no  bar  in  fa- 
vour of  the  executrix  de  son  tort,  and  I  there- 
fore think  that  the  subject  is  liable  for  the 
payment  of  the  appellee's  claim,  and  that 
the  decree  in  his  favour  should  be  affirmed. 

ALLKN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  the  agree- 
ment entered  into  on  the  5th  December  1825 
between  John  H.  Lee  and  the  appellant 
Elizabeth,  in  contemplation  of  marriage, 
was  a  valid  agreement  between  the  parties ; 
that  although  for  want  of  recordation  the 
same  would  have  been  void  as  against  the 
creditors  of  the  said  John  H.  Lee,  it  was 
nevertheless  competent  for  the  wife  and 
children  provided  for  in  said  agreement,  to 
have  called  for  the  specific  execution 

328  of  said  agreement ;  and  if  *there  was 
no    existing    creditor     or    purchaser 

whose  rights  would  have  been  affects 
thereby,  there  could  have  been  no  objection 
to  such  specific  execution,  even  although 
the  marital  rights  of  the  husband  had  at- 
tached by  a  reduction  of  the  property  into 
his  actual  possession.  It  would  have  been 
competent  under  such  circumstances  for  the 
husband  to  have  made  a  voluntary  settle- 
ment, which,  if  duly  recorded,  would  have 
been  good  against  subsequent  creditors ;  and 
a  decree  for  the  specific  execution  of  an 
agreement,  made  in  consideration  of  mar- 
riage where  there  was  no  existing  creditor 
or  purchaser  to  be  affected  is   equally    free 
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from  objection.  The  Court  is  further  of 
opinion,  that  in  this  case  the  wife  and  chil- 
dren occupy  a  more  favourable  position 
than  in  the  case  supposed  of  an  agreement 
in  respect  to,  or  a  voluntary  settlement  of, 
property  upon  which  the  marital  rights  of 
the  husband  had  attached  by  a  reduction  of 
the  property  into  possession.  Inasmuch  as 
it  became  necessary  here  to  apply  to  the 
Court  of  chancery  for  its  aid  in  reducing 
the  property  into  possession,  it  would  have 
been  competent  for  such  Court  in  a  proper 
case  to  have  required  a  settlement  even  in 
the  absence  of  any  marriage  contract,  as  a 
condition  upon  which  it  would  interpose. 
The  Court  is  further  of  opinion,  that  by 
the  bill  exhibited  in  the  late  Superior  court 
of  chancery  for  the  Richmond  district  by 
the  said  John  H.  Lee  and  Elizabeth  his 
wife,  against  Edmund  Rootes  executor  of 
John  Prosser  deceased,  for  a  division  and 
allotment  and  delivery  to  the  plaintiffs  of 
her  portion  of  said  Elizabeth  in  the  estate 
of  her  father,  the  rights  of  said  Elizabeth 
and  her  children  under  said  marriage 
agreement  were  brought  directly  to  the  con- 
sideration of  the  Court ;  that  by  the  issue 
made  up  by  the  bill,  answer  and  proceed- 
ings in  said  cause,  it  was  proper  for  the 
Court  to  determine  and  adjudicate  upon  the 
legal  effect  of  said  agreement.  The  Court 
is  further  of  opinion,  that  when 
329  *by  the  interlocutory  decree  and  by  the 
final  decree  pronounced  in  said  cause 
on  the  4th  of  February  1826,  the  property  of 
said  Elizabeth  was  decreed  to  be  delivered 
over  to  the  said  John  H.  Lee  and  Elizabeth 
his  wife,  to  be  held  by  them  subject  to  the 
use  and  stipulations  of  said  marriage  agree- 
ment, the  decree  in  effect  did  set  up  and  ex- 
ecute said  marriage  agreement ;  the  marital 
rights  of  the  husband  were  thereby  inter- 
cepted ;  and  the  property  taken  and  received 
in  virtue  of  said  decree  was  thereafter  held 
by  said  John  H.  Lee  and  wife  as  trustees 
under  said  decree  for  the  purposes  of  said 
agreement;  and  not  by  the  said  John  H. 
Lee  in  his  character  of  husband  alone.  The 
Court  is  further  of  opinion,  that  the  valid- 
ity of  said  decree  was  not  impaired  by  the 
failure  to  register  the  same  in  the  county 
where  the  property  was  situate  or  found,  or 
the  parties  resided ;  and  the  rights  acquired 
in  virtue  of  said  decree  are  good  and  valid 
as  against  the  subsequent  creditors  of  the 
said  John  H.  Lee.  The  Court  is  therefore 
of  opinion,  it  was  not  competent  for  the 
appellee,  a  subsequent  creditor  of  the  said 
John  H.  Lee,  to  assail  the  validity  of  said 
marriage  contract  so  as  aforesaid  established 
by  the  decree  of  the  4th  of  February  1826, 
because  said  contract  and  decree  had  not 
been  duly  recorded. 

The  Court  is  further  of  opinion,  that 
when  after  the  death  of  said  John  H.  Lee, 
the  widow  and  children  filed  their  bill 
against  the  personal  representative  of  said 
John  H.  Lee  and  obtained  a  decree  for  the 
recovery  of  such  of  the  property  as  remained 
undisposed  of,  and  for  the  value  of  such  as 
had  been  wasted  by  said  Lee,  they  asserted 
a    claim  to  such  undisposed  of  property  by 


a  title  paramount  to  the  title  of  the  personal 
representative;  and  their  title  being  valid 
under  and  in  virtue  of  the  decree  of  the  4th 
of  February  1826  aforesaid,  such  recovery 
of  the  property  undisposed  of,  and  for  the 
value  of  such  as  was  wasted,  is  conclusive 
against  said  administrator  of  John  H. 

330  Lee  *and  the   creditors  of   said    Lee, 
who  became  such  after  the  decree    of 

the  4th  of  February  1826;  there  being  no 
allegation  that  said  decree  against  the  ad- 
ministrator of  John  H.  Lee  was  collusive. 
The  Court  is  therefore  of  opinion  said  de- 
cree is  erroneous ;  reversed  with  costs :  And 
this  Court  proceeding,  Ac.  Bill  dismissed 
with  costs.  

Tucker  v.  Daly,  Assignee. 

April  Term,  1851.  Richmond. 

(Absent  Cabbll,  P.,  and  AiiUEN.  J.) 

Bonds— Assi^naient*— Case  st  Bar.— Y  agrees  with  D 
to  asslffn  to  D  a  bond  held  by  Y.  to  Indemnify  D 
for  becoming  his  surety;  but  the  bond  not  beine 
present  is  not  then  delivered  to  D.  Afterwards  Y 
commits  an  act  of  bankruptcy,  upon  which  he  is 
duly  declared  a  bankrupt  After  committinir  the 
act  of  bankruptcy,  Y  writes  upon  the  bond  an 
assismment  of  it  to  D,  and  delivers  it  to  D.  who 
collects  the  money  from  the  obligor.  Hsu):  D  Is 
entitled  to  hold  the  money  as  against  the  general 
asslflrnee  of  the  bankrupt 

This  was  an  action  of  assumpsit,  brought 
in  the  Circuit  court  of  Mecklenburg  county 
by  J.  J.  Daly,  assignee  of  J.  Murray  Yates* 
a  bankrupt,  against  Henry  Tucker.  On  the 
trial  the  jury  found  a  special  verdict,  which 
set  out  the  following  facts,  viz : 

That  the  defendant  received  from  John 
G.  Oliver  the  sum  of  470  dollars  86  cents, 
that  being  the  amount  of  a  bond  executed 
by  Oliver  to  J.  Murray  Yates.  That  on  the 
17th  of  December  1841,  the  defendant  be- 
came the  surety  of  Yates  in  a  bond  to 

331  E.  James   &  Co.  for    *the  sum  of  222 
dollars  78  cents,    in   consideration    of 

the  promise  of  Yates  to  assign  to  him  the 
bond  aforesaid,  and  other  papers,  to  in- 
demnify him  for  thus  becoming  his  surety, 
and  for  previous  liabilities  of  the  defendant 
as  surety  for  Yates.  That  the  bond  of 
Oliver  was  not  then  delivered  to  the  defend- 
ant, it  not  being  then  present;  but  was 
retained  by  Yates,  and  remained  in  his  pos- 
session until  after  the  30th  of  May  1842. 
That  Yates  on  the  4th  of  May  1842,  com- 
mitted an  act  of  bankruptcy,  upon  which 
he  was  thereafter  duly  declared  a  bankrupt ; 
and  the  plaintiff  was  appointed  his  assign  nee 
in  bankruptcy.  That  after  this  act  of  bank- 
ruptcy, Yates  wrote  an  assignment  on  the 
bond  of  Oliver  to  the  defendant ;  and  after 
the  30th  of  May  1842,  for  the  first  time  de- 
livered the  bond  to  the  defendant. 

On  this  special  verdict  the  Court  rendered 
a  judgment  in  favour  of  the  plaintiff  for  470 
dollars  86  cents,  with  interest  from  the  21st 

*See   monographic   note  on  "Assignments** 
pended  to  Ra^sdale  ▼.  Ha^ry,  0  Oratt  400. 
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October  1843  till  paid,  and  his  costs. 
Whereupon  the  defendant  applied  to  this 
Coart  for  a  supersedeas,  which  was  granted. 

Stanard  and  Bouldin,  for  the  appellant, 
admitted  that  the  judgment  was  in  accord- 
ance with  the  decisions  in  Kngland;  but 
they  insisted  that  the  Knglish  decisions 
were  founded  upon  a  provision  of  the  Eng- 
lish statute  to  which  there  was  no  similar 
prorision  in  the  act  of  Congress :  and  that 
in  cases  not  coming  within  that  provision, 
the  English  decisions  were  opposed  to  the 
jodgment  in  this  case.  They  referred  to 
Mogg  V.  Baker,  3  Mees.  &  Welsh.  194; 
Winsor  v.  M'Lellan,  2  Story's  Jt.  492; 
Mitchell  V.  Winslow,  Id.  630;  Winsor  v. 
Kendall,  3  Id.  507. 

J.  Alfred  Jones,  for  the  appellee,  insisted, 
that  the  agreement  between  the  appellee 
and  Tates,  did  not  constitute  such  an  equi- 
table assignment  of  the  bond  as  was  pro- 
tected by  the  act  of  Congress.  He 
332  referred  to  *Foster  v.  Lrowell,  4  Mass. 
R.  308;  Anderson  v.  Temple,  4  Burr. 
R.  2235;  Hague  v.  RoUeston,  Id.  2174. 

DANIEL,  J.  •  delivered  the  opinion  of  the 
Court. 

This  Court  is  of  opinion,  that  by  virtue 
of  the  agreement  between  the  plaintifiF  in 
error  and  John  Murray  Yates,  and  the  con- 
duct of  the  said  parties  in  reference  thereto, 
let  forth  in  the  special  verdict,  the  plaintiff 
in  error  acquired  a  right  to  have  an  assign- 
ment of  the  bond  of  Oliver,  and  a  lien  upon 
its  avails,  which  a  Court  of  equity  would, 
as  between  the  parties,  have  respected  and 
enforced:  That  whilst,  by  the  third  section 
of  the  act  of  Congress,  entitled  '*an  act  to 
establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved 
the  l^h  August  1841,  the  defendant  in  error, 
was,  under  the  decree  of  bankruptcy  in  said 
verdict  mentioned,  vested  with  all  the 
property  and  rights  of  property  of  the  said 
Tates;  yet,  that  by  a  just  construction  of 
said  section,  he  took  said  property  and 
rights  of  property  subject  to  all  the  equities 
which  had  attached  thereto  prior  to  the  act 
of  bankruptcy  on  which  the  decree  afore- 
said was  founded ;  and  by  the  express  terms 
of  the  proviso  of  the  second  section  of  the 
act  aforesaid,  of  the  19th  August  1841,  held 
the  same  subject  to  all  liens,  mortgages  and 
securities  which  were  valid  by  the  laws  of 
this  State,  and  which  were  not  inconsistent 
with  the  provisions  of  said  act. 

The  special  verdict  does  not  disclose  the 
pecuniary  condition  of  the  said  Yates  at  the 
time  the  agreement  before  mentioned  was 
made,  nor  does  it  find  any  facts  or  circum- 
stances that  would  justify  this  Court  in  in- 
ferring that  the  said  agreement  was  made 
in  contemplation  of  bankruptcy,  or  that 
the  conduct  of  the  parties  to  it  was  in  any 
respect  inconsistent  with  the  provisions  and 
requirements  of  the  said  act  of  Con- 
gress. 
333  *The  Court  is  also  further  of  opin- 
ion, that  notwithstanding  the  act  of 
bankruptcy    committed   by   Yates,   and  the 


decree  of  bankruptcy  consequent  thereupon, 
there  was  nothing  to  restrain  him  &om 
proceeding  to  execute  and  perfect,  on  his 
part,  the  agreement  between  him  and 
Tucker ;  but  that  on  the  contrary,  equity  and 
good  conscience  required  that  he  should  do 
so ;  and  that  by  virtue  of  the  actual  assign- 
ment and  delivery  of  the  said  bond  of  Ol- 
iver, and  of  the  preceding  agreement  and 
transactions  in  reference  thereto,  the  said 
Tucker  acquired  a  complete  right  to  enforce 
the  collection  of  said  bond,  and  to  hold  its 
proceeds  as  an  indemnity  against  the 
suretyships  and  liabilities  in  the  verdict 
mentioned,  which  he  had  undertaken  on  ac- 
count of  the  said  Yates.  The  Court  is 
therefore  further  of  opinion,  that  the  Cir- 
cuit court  erred  in  pronouncing  the  law 
upon  the  special  verdict  to  be  for  the  de- 
fendant in  error,  and  in  rendering  the  judg- 
ment thereon  in  his  favour. 

Judgment  of  the  Circuit  court  reversed, 
with  costs;  and  this  Court  proceeding  to 
render  such  judgment  as  said  Court  ought 
to  have  rendered,  judgment  for  the  plaintiff 
in  error,  on  the  special  verdict,  with  costs, 
Ac.  

334  *Wilson  v.  Buchanan. 

April  Term,  1861,  Richmond. 

(Absent  Cabell,  P.) 

Pnuidttlent  and  Voluntary  Conveyances— Donor  and 
Donee— Liability  of  Property  In  Hands  of  Donee.*- 

W  beinff  larffely  indebted  in  proportion  to  his 
property,  made  a  gift  of  slaves  to  his  married 
danrhter  :  and  her  hnsband  remained  in  posses- 
sion of  them  for  eight  years.  Jndsment  havlnff 
been  recovered  on  some  of  these  debts,  and  also 
on  other  debts  contracted  since  the  gift.  B  became 
the  surety  of  W  in  the  forthcoming  bonds ;  and 
was  compelled  to  pay  the  money.  He  then  re* 
covered  judgment  affainst  W  for  the  amount  so 
paid  by  him,  and  all  the  property  of  W  havinr 
been  then  sold,  by  the  directions  of  B,  his  execu- 
tions were  levied  on  the  slaves  given  by  W  to  his 
daughter  and  their  increase.  Hsld  :  The  slaves 
were  liable  to  satisfy  the  debt  of  B. 

*Pnuidulent  and  Voluntary  Conveyances  —  Setting 
Aside— Limitation— In  McCue  v.  McCue,  41  W.  Va. 
156,  28  S.  E.  Rep.  001,  it  is  said  :  ''As  the  grantee 
parted  with  no  value  in  consideration  thereof,  it 
makes  no  difierence  whether  she  had  notice  or  not 
of  such  fraudulent  intent :  she  stands  in  place  of, 
and  on  no  higher  ground  than,  the  grantor.  For  a 
discussion  of  the  subject,  see  Huston  v.  Cantril,  11 
Leigh  186  :  Hunters  v.  Waite,  8  Gratt  86  (which  led 
to  the  enactment  of  the  statute)  ;  Wihon  v.  Buch- 
anan, 7  Oratt.  3S4;  Bicklev.  Chrisman.  76  Va.  678,  684  ; 
Snoddy  v.  Haskins,  12  Gratt.  868  ;  Jenkins  v.  Clement, 
I  Harp.  Eq.  72,  14  Am.  Dec.  698,  708.  note',  especially 
Liockhard  v.  Beckley,  10  W.  Va.  87.  and  Greer  v. 
O'Brien,  86  W.  Va.  277,  16  S.  E.  Rep.  74.  See  also, 
Himan  v.  Thorn.  32  W.  Va.  506.  9  S.  £.  Rep.  080 :  Glas- 
cock V.  Brandon,  85  W.  Va.  84,  12  S.  E.  Rep.  1102,  and 
Humphrey  v.  Spencer.  86  W.  Va.  11,  14  S.  E.  Rep. 
410."  On  the  question  of  limitation  to  the  action,  see 
the  principal  case  cited  and  followed  in  Snoddy  v. 
Haskins,  13  Gratt  360,  and  noU.  See  monographic 
noUon  "Fraudulent  and  Voluntary  Conveyances" 
appended  to  Cochran  v.  Paris,  11  Gratt.  848. 


141 


7  QRATT. 


Virginia  Rbforts,  Annotatbd. 


336,  386,  387 


This  was  a  suit  in  equity  in  the  Circuit 
court  of  Halifax  county,  instituted  in  Feb- 
ruary 1844  by  William  Wilson  against  John 
Buchanan  and  the  sheriff  of  Halifax.  The 
bill  allegred  that  some  eighteen  months  or 
two  years  before  the  filing  thereof,  John 
Buchanan  became  the  surety  of  William 
Webb  in  a  forthcoming  bond.  That  the 
bond  had  been  forfeited,  and  by  this  means 
Buchanan  had  obtained  a  judgment  against 
Webb  for  the  amount  of  the  bond  and  costs, 
and  had  levied  his  execution  on  six  slaves 
the  property  of  the  plaintiff.  That  the  said 
slaves  were  the  absolute  property  of  the 
plaintiff,  were  bom  his  and  on  his  planta- 
tion, with  the  exception  of  one  of  them, 
and  that  one  he  had  held  as  his  own  for 
nine  or  ten  years.  The  prayer  of  the  bill 
was  for  an  injunction  to  the  sale  of  the 
slaves,  and  for  general  relief. 

Buchanan  in  his  answer,  stated  that  he 
had  been  compelled  to  pay  money  for 

335  Webb  as  his  surety  in  two  *forthcom- 
ing  bonds,  in   both  of  which  Easely 

8c  Co.  for  the  benefit  of  Bruce* s  executor, 
were  plaintiffs.  That  for  the  money  so 
paid  he  had  recovered  a  judgment  against 
Webb ;  and  the  execution  which  had  Issued 
thereon  had  been  levied  on  the  property 
mentioned  in  the  bill  by  the  direction  of 
the  defendant.  That  defendant  believed 
the  property  was  liable  to  satisfy  his  ex- 
ecution, as  the  debts  out  of  which  it  origi- 
nated had  been  contracted  by  Webb  long 
before  the  plaintiff  had  become  possessed 
of  the  property,  for  which  he  never  had 
paid  a  cent.  That  after  the  defendant  had 
become  the  surety  of  Webb,  the  latter 
had  by  three  several  conveyances  conveyed 
all  his  property  to  secure  other  debts  which 
he  owed,  except  the  property  he  had  loaned 
or  fraudulently  given  to  the  plaintiff.  That 
previous  to  giving  the  property  in  the  bill 
mentioned  to  the  plaintiff,  Webb,  who  was 
the  plaintiff's  father-in-law,  was  largely 
indebted  for  a  man  of  his  property;  and 
had  failed  to  pay  many  of  the  debts  he  then 
owed,  and  among  them  the  debts  for  which 
the  forthcoming  bonds  in  which  defendant 
was  surety  were  given.  That  the  three 
oldest  of  the  slaves  on  which  the  execution 
was  levied  were  the  property  of  Webb,  and 
went  from  his  possession  to  that  of  the 
plaintiff;  the  others  were  born  since. 

The  evidence  shewed  that  one  of  the 
slaves  named  Martha,  who  was  the  mother 
of  the  others,  and  her  oldest  child  then  a 
few  weeks  old,  were  given  by  Webb  to  his 
daughter  Mrs.  Wilson,  in  April  or  May 
1834,  and  had  been  in  the  possession  of 
Wilson  from  that  time  until  the  execution 
was  levied  upon  them ;  and  the  other  slaves 
had  been  bom  in  his  possession.  That  at 
the  time  Webb  gave  the  woman  and  child 
to  Mrs.  Wilson  he  owed  about  3519  dollars 
7  cents,  some  of  which  had  been  due  as 
early  as  1825.  That  his  debts  had  been  for 
some  years  gradually  increasing,  up  to  that 
time,  and  continued  to  increase  until 

336  1842,    when   it  ^amounted,    as  far  as 
ascertained  in  this  cause,  to  5717  dol- 
lars 88  cents.    That  in  1837  and  1838  he  ex- 


ecuted deeds  upon  the  most  of  his  property 
to  secure  debts  which  he  owed.  That  in 
1842  he  executed  two  other  deeds  for  the 
like  purpose ;  and  in  November  of  that  year 
his  whole  property  was  sold  for  the  pay- 
ment of  his  debts,  when  the  sales  amounted 
upon  six  months  credit,  to  the  sum  of  4393 
dollars  45  cents :  Though  some  of  the  wit- 
nesses thought  that  if  it  had  been  sold  some 
three  or  four  years  earlier  it  would  have 
produced  more  money;  and  Webb  thought 
that  if  it  had  been  sold  in  the  spring  of 
1834,  after  he  gave  the  woman  and  child  to 
Mrs.  Wilson,  it  would  have  paid  all  his 
debts  and  left  him  1200  dollars.  It  appeared 
further  that  a  part  of  the  debts  for  which 
Buchanan  was  the  surety  of  Webb  was  due 
at  the  time  of  the  gift  of  the  slaves. 

It  seemed  probable  from  the  papers  in  the 
record  that  the  judgment  which  Buchanan 
had  recovered  against  Webb  was  for  more 
than  he  had  paid  for  him ;  but  that  was  a 
question  not  noticed  in  the  pleadings  or  in 
any  way  put  in  issue. 

The  cause  came  on  to  be  heard  in  Sep- 
tember 1845,  when  the  Chancellor — Ireigh — 
pronounced  the  following  opinion : 

Two  questions  are  presented  in  this  case : 

First.  Was  the  gift  of  the  slaves  by  Webb 
to  the  plaintiff  fraudulent  as  to  the  defend- 
ant's debt?  And  if  it  was,  then,  secondly, 
whether  the  length  of  time  during  whicli 
the  plaintiff  has  held  the  slaves,  bars  the 
defendant  of  the  right  to  levy  his  execution 
on  them? 

In  examining  the  first  question,  it  may 
be  well  to  enquire  whether  the  debt  due  to 
the  defendant  is  to  be  regarded  as  a  debt 
existing  at  the  date  of  the  giff,  or  as  a 
subsequent  one?  It  is  clear  that  the  defend- 
ant became  the  surety  of  Webb  on 
337  the  forthcoming  bonds,  *long  subse- 
quent to  the  gift ;  but  it  is  equally 
clear  that  by  far  the  greater  part  of  the 
debts,  to  satisfy  which  the  forthcoming 
bonds  were  executed,  was  due  at  the  time 
of  the  gift.  And  to  the  amount  of  this 
part  of  the  debts,  my  opinion  is  that  the 
debt  due  to  the  defendant  must  be  regarded 
as  an  existing  debt  at  the  time  of  the  gift. 
A  forthcoming  bond  forfeited  is  no  actual 
payment  of  the  judgment;  Randolph  v. 
Randolph,  3  Rand.  490;  and  if  the  forth- 
coming bonds  had  proved  unproductive,  it 
surely  would  not  be  contended  that  the 
obligees  ought  to  be  regarded  as  subsequent 
creditors.  The  debt  has  in  truth  been  paid 
by  the  defendant ;  and  in  some  sense,  he  is 
a  creditor  of  Webb  subsequent  to  the  gift. 
But  Webb  has  never  paid  the  pre-existing 
debt;  and  his  donee  cannot  be  in  a  better 
situation,  because  he  has  by  his  manage- 
ment compelled  the  defendant  to  pay  this 
pre-existing  debt.  I  do  not,  however,  con- 
sider it  as  of  much  importance  whether  the 
debt  be  a  pre-existing  or  a  subsequent  one. 
For  in  Richardson  v.  Smallwood,  4  Cond. 
Eng.  Ch.  R.  262,  it  is  settled,  that  if  a  gift 
be  fraudulent  as  to  previous  creditors,  it  is 
also  fraudulent  as  to  subsequent  creditors. 
Some  of  the  remarks  of  the  Master  of  the 
Rolls  are  so  apposite  and  conclusive,    that 
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I  will  extract  a   part  of   them.     He   says : 
'^Soppose  a  person  to  execute  a  conveyance, 
such  tiiat  if  those  who  were  creditors  at  the 
time  complained,    it  would  be  void  as  to 
them ;  then  if  they  are   paid  o£F,  and  a  new 
aet  of  creditors  stand  in   their  places,  does 
that  make  any  difference?    Does   it  not  de- 
lay and  hinder  these  creditors,  and  is  it  not 
Toid  as  to  them?    If  it  be   not   so,  it  would 
be  easy  to  evade  the  statute :  the  party  may 
pay  off  those  to  whom  he  is  then  indebted 
by  borrowing*  of  others,    and  then   he  may 
say  to  them,  I  did  not  make  the  settlement 
to  defraud  yon,  but  to  defraud  the  other  per- 
sons who  were  my  creditors," 
138        *The8e  remarks  are  made   upon    a 
supposed  case  by  no  means  as  strong 
to  shew  the  unreasonableness  of  the  posi- 
tion he  was  opposing, .  as  the  case  actually 
before  me.     For  the  debt  due  to  the  defend- 
ant is  for  money  which  Webb  compelled  him 
to  pay  in  discharge  of  a  previous  debt.     I 
ne^  hardly    add,    that   this   view   of   the 
Master  of  the  Rolls  is  sustained  by  Judge 
Baldwin's  opinion   in   Hutchison  v.  Kelly, 
1  Rob.    R.    128,    and  by    Atherly,    in    his 
treatise  on   marriage  settlements,    p.    313. 
It  seems  that  it  was  formerly  considered  by 
some  high  authorities  to  be   the  law,  that 
e?ery  voluntary  conveyance  was  fraudulent 
in  respect  to  existing   creditors.     Reade  v. 
Uvingston,    3   John.    Ch.    R.  481,  and  the 
cases  there   cited;  Atherly   on   Mar.  Sett. 
212-217;  1  Mad.  Ch.  218:  and   Stanard,    J., 
in  two  recent  cases,   Huston   v.   Cantril,  11 
Leigh  168,  and  Hutchison  v.  Kelly,  1  Rob. 
R.  128,  has  expressed  the  opinion  that  this 
is  still  the  correct  doctrine.     And  I    have 
read  most  of  the  Bnglish  cases,  and  I  have 
no  doubt  the  remark  of  Chancellor  Kent  is 
correct,    namely,    that  there  is  no  English 
case  in  which   a   voluntary  gift  has  been 
held  valid  against  a  pre-existing  debt.     But 
notwithstanding  this  weight   of  authority, 
the  modem  cases  seem  opposed  to  this  doc- 
trine ;  and  according  to  them,  the  question 
always  is,  was  the  gift  made  with  the  in- 
tent to  defraud    creditors?      Still,    if   the 
grantor  was  so  greatly   indebted  and   em- 
barrassed as  that  the  gift  put  in  hazard  the 
det»ts  due   to   his   creditors,    it  is  the  pre- 
Bomption  of  law   that   the  gift  was  made 
with  intent  to  defraud  creditors.     What  de- 
gree of  indebtedness  (short  of  insolvency) 
will  conclusively  raise  the   presumption  of 
the  fraudulent  intent  has  never  been,  and 
never  can    be,    settled;  and   this  want  of 
some  certain  rule,    will   probably  give  rise 
to  much   troublesome  litigation,    and  will 
result  in   different  decisions  on  nearly  the 
same  state  of  facts,   according  to  the  vary- 
ing deductions  which  different  Judges  may 
draw    from    them.      It  is,     however, 
339     settled,  that  a  voluntary  *gift  is  not 
to   be  sustained   merely    by   proving 
that  the  donor    was  not  insolvent   at    the 
time  of  the  gift.     Indeed,    there   is  but  one 
case  which   seems  to  countenance  the  doc- 
trine  that    the   insolvency   of  the  grantor 
must  be  proved  in  order  to  invalidate  a  vol- 
untary gift.     That  case  is  I^ush  v.  Wilker- 
son,  5  Ves.  R.  384,  in  which   a  subsequent 


creditor  filed  his  bill  to  set  aside  a  volun- 
tary settlement ;  and  having  failed  to  prove 
any  antecedent  debt,  asked  for  an  account 
to  ascertain  whether  the  settler  was  indebted 
at  the  time  of  the  settlement.  This  Lord 
Alvanley  refused,  remarking  that  the  plain- 
tiff had  not  proved  a  single  antecedent 
debt;  and  then  added,  *'a  single  debt  will 
not  do:  it  must  depend  on  this — whether 
he  was  in  insolvent  circumstances  at  the 
time."  Such  a  remark,  unsupported  by 
any  authority,  on  such  a  subject,  is  surely 
not  entitled  to  much  consideration.  It 
seems  to  be  opposed  by  the  constant  course 
of  the  Court ;  for  if  such  was  the  la^,  the 
Court  ought,  in  all  doubtful  cases,  to  direct 
an  enquiry  to  ascertain  whether  the  grantor 
was  in  insolvent  circumstances.  Yet  such 
an  enquiry  is  never  directed,  unless  under 
very  peculiar  circumstances.  But,  in  truth, 
the  correctness  of  the  remark  is  disproved 
by  subsequent  cases.  Thus,  in  Richardson 
V.  Smallwood,  before  cited,  the  Master  of 
the  Rolls  said — ^  *I  do  not  conceive  it  neces- 
sary to  shew  that  the  party  was  insolvent." 
And  in  Chamberlayne  v.  Temple,  2  Rand. 
384,  Green,  J.,  delivering  the  opinion  of 
the  Court,  said — *  *The  deeds  in  question  are 
clearly  fraudulent  and  void  as  to  the  cred- 
itor of  the  donor.  All  except  that  to  Everly n 
Beverly,  in  1793,  were  executed  when  the 
donor  was  indebted  to  a  degree  of  embar- 
rassment, and  when  the  very  debt,  the  sat- 
isfaction of  which  is  now  claimed,  was 
due;  and  although  he  retained  enough  to 
satisfy  all  his  debts,  and  lost  a  large  por- 
tion of  his  personal  estate  by  a  calamitous 
accident,    he    had   no   right  to  throw  upon 

his     creditors     the    hazard    of    such 
340      *an   accident,    and   to  provide  for  his 

family  at  their  expense."  But  there 
can  be  no  necessity  to  cite  particular  cases. 
The  whole  course  of  argument  upon  the 
cases  shews  that  it  is  not  necessary  to  prove 
insolvency  in  the  grantor.  If  it  was,  all 
the  laboured  reasoning  of  Chancellors,  and 
Judges,  and  text-writers,  as  to  the  degree 
of  the  indebtedness  and  embarrassment  of 
grantors  has  been  worse  than  useless;  for 
it  has  only  served  to  deceive  the  enquirer. 
Their  labour  would  have  been  saved  by  the 
single  remark,  that  the  insolvency  of  the 
grantor  must  be  proved.  On  the  other 
hand,  the  modem  cases  establish  that 
neither  a  single  debt,  (unless  it  be  equal, 
or  nearly  equal  in  amount  to  the  value  of 
the  donor's  estate, )  Bank  of  Alexandria  v. 
Patton,  1  Rob.  R.  499,  nor  indebtedness  to 
a  considerable  amount,  if  the  grantor  be 
not  on  the  eve  of  insolvency,  Bailey's  S. 
Car.  R.  585,  as  cited  in  2  Kent's  Com.  441, 
note,  will  render  void  a  voluntary  friit  as  to 
the  creditors.  What  state  of  indebtedness, 
then,  will  authorize  the  presumption  that 
a  voluntary  gift  was  made  to  defraud  cred- 
itors? I  answer,  a  state  of  indebtedness 
which  produces  embarrassment,  and  which 
approaches  to  insolvency;  a  state  of  in- 
debtedness which,  if  any  calamitous  acci- 
dent should  happen  to  the  property,  or  any 
fall  in  the  price  of  it  should  take  place, 
would  probably  leave  the  donor  without  the 
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means  of  paying  his  creditors.     For  a  gift 
made    under     such     circumstances     would 
prove,  that  the  donor  was  so  unmindful  of 
his  obligation  to  his  creditors,   as  fairly  to 
justify  the  presumption  that  he  designed  to 
defraud    them.     This  appears   to   me  to  be 
the  true  doctrine,  as  deduced  from  the  mod- 
ern cases.     Thus  it  seems   that  a  voluntary 
gift,    made   when   the   donor  is  in  debt,  is 
prima    facie    fraudulent.      George  v.    Mil- 
banke,  9  Ves.  R.  189;  Hutchison   v.   Kelly, 
1    Rob.    R.    128,    Judge  Baldwin's  opinion. 
And  it   is   incumbent   upon    the   donee    to 
repel  this  presumption,  which  he  may 
341      do  by  *proving  that  the  donor  was  in 
prosperous    and    unembarrassed    cir- 
cumstances at  the  time   he  made   the  gift, 
not  considerably  indebted,  and  that  the  gift 
was  a  reasonalle    provision   for  the  child, 
according  to  his  state  and  condition  in  life, 
comprehending  but   a  small  portion  of  his 
estate,    and   leaving    ample   unincumbered 
funds  for  the  payment  of  his  debts.     Hinde*s 
lessee    v.    L/ongworth,    11    Wheat.   R.    199; 
Salmon  v.  Ben  net,  1  Conn.  R.  525;  Huston 
V.  Cantril,  11  Leigh  168.     But  if  the  donor 
be  loaded   with  debt,    the   prima  facie  pre- 
sumption    of     fraud    becomes    conclusive. 
Baldwin,  J.,  1  Rob.  R.  128.     Such   appears 
to  be  the  now   prevailing  doctrine:  a   doc- 
trine which,  from  the  uncertainty  as  to  the 
degree  of  indebtedness  necessary  to  author- 
ize the  inference  of  a  fraudulent   intent,  is 
well  calculated   to  produce  litigation ;  and, 
what    is    infinitely    worse,    to    hold  out   to 
debtors     in    doubtful     circumstances,    the 
temptation  to  attempt  to   provide   for  their 
families  at  the  expense  of   their  creditors. 
And  I  cannot  but  think  it  would  have  been 
better  to  have  adhered   to   the  doctrine  laid 
down  in  Reade  v.  Livingston,  and  since  so 
long  and   so   strenuously    insisted   on   and 
maintained  by  Chancellor  Kent.     For  either 
that  doctrine  or  the  present   uncertain  rule 
must  govern,  since,  I  presume,  no  one  will 
contend   that  a  gift  ought  to  be  upheld  un- 
less it  should   be   established   that   it   was 
made  with  a  previous   fixed   intent    to   de- 
fraud creditors.     For  if  this  was  established 
as  the  true  doctrine,    the   gifts  of  debtors, 
not  only  on  the  very  brink    of  insolvency, 
but  also  lately   insolvent,    would    be  main- 
tained ;  a  doctrine   which   no   one    who  re- 
gards a  debtor  under  the  least  obligation  to 
his  creditors,  would  be  willing  to  sanction. 

Let  us  now  examine  the  case  according 
to  the  principles  deduced  from  the  modem 
cases. 

The  Judge  then  proceeded  to  examine  the 
evidence  in  the  cause,  and  held  that 
342  upon  the  principles  stated  *in  his 
opinion  the  gift  was  clearly  fraudu- 
lent as  to  the  defendant's  debt.  He  then 
proceeded  to  the  consideration  of  the  sec- 
ond question. 

I  regret  that  I  have  not  the  notes  of  the 
plaintiff's  counsel  on  the  second  question, 
as  I  do  not  know  whether  he  considers  the 
plaintiff's  right  to  the  slaves  protected  by 
some  provision  of  the  act  of  Assembly  for 
the  limitation  of  actions,  or  merely  from 
some   principle   adopted   by   the  Courts  for 


the   purpose  of  discountenancing  stale  de- 
mands. 

In  examining  this  case,  I  have  t>een  un- 
able to  lay  my  hands  on  any  direct  author- 
ity. Yet  I  am  pretty  sure  there  is  authority 
to  establish  that,  so  long  as  the  creditor 
has  a  right  to  sue  out  an  execution,  the 
execution  may  be  levied  on  the  property  of 
the  debtor,  either  in  his  own  possession,  or 
in  the  possession  of  his  fraudulent  donee. 
This  has  always  been  my  opinion ;  and 
upon  principle,  I  think  it  must  be  so.  For 
the  fraudulent  gift  of  property  to  defeat 
creditors  is  utterly  void.  1  Rev.  Code,  ch. 
104,  {  2,  p.  372.  And  the  creditor  has  al- 
ways been  permitted  to  regard  the  fraudu- 
lent gift  as  a  nullity,  and  to  prosecute  his 
legal  remedies. for  the  recovery  of  his  de- 
mand in  like  manner  as  if  the  fraudulent 
act  had  never  been  done.  Baldwin,  J.,  in 
Hutchison  v.  Kelly,  1  Rob.  R.  128.  If  the 
property  fraudulently  given  is,  as  to  the 
creditors,  regarded  as  the  property  of 
the  debtor,  and  if  the  creditor  may  prose- 
cute his  remedies  precisely  as  if  the  gift 
had  never  been  made,  it  follows  that  the 
execution,  which  issues  at  the  suit  of  the 
creditor,  may  be  levied  on  the  property  of 
his  debtor,  whether  the  property  be  in  his 
possession  or  in  the  possession  of  his  fraud- 
ulent donee.  Besides,  the  act  against 
fraudulent  gifts  was  made  for  the  ^nefit 
of  creditors ;  not  to  change  their  mode  of 
proceeding,  either  as  to  the  time  of  bringing 
their  suits,  or  in  any  other  manner. 
343         *But  as  to  the  act  of  limitations : 

I  can  find  no  one  provision,  which 
has  the  remotest  application  to  the  present 
question,  unless  it  be  the  one  which  limits 
the  time  within  which  creditors  are  at 
liberty  to  sue  out  executions  after  judg- 
ments have  been  obtained  by  them.  And 
fraudulent  donees,  doubtless,  are  entitled 
to  the  benefit  of  this  provision  in  all  cases 
where  it  is  applicable.  But  this  provision, 
it  must  be  observed,  takes  away  the  right 
to  sue  out  an  execution,  but  interferes  not 
at  all  with  the  right  to  levy  it  after  it  has 
been  legally  sued  out.  In  all  the  other 
provisions  of  our  act  of  limitations,  the 
time  begins  to  run  against  the  creditor  only 
from  the  time  when  his  cause  of  action 
accrued.  In  this  case,  however,  the  defend- 
ant never  had  a  cause  of  action  against  the 
plaintiff,  either  for  the  debt  due  to  him  by 
Webb,  or  for  the  negroes  on  which  his  ex- 
ecution has  been  levied.  Indeed,  previous 
to  the  defendant's  placing  his  execution  in 
the  hands  of  the  sheriff,  he  had  no  right  to 
institute  any  proceeding  questioning  the 
fairness  or  legality  of  the  gift  to  the  plain- 
tiff. Tate  V.  Liggatt,  Ac,  2  Leigh  84; 
Rhodes  v.  Cousins,  6  Rand.  188.  So  that, 
from  the  moment  the  defendant  acquired 
the  right  of  questioning  the  plaintiff's 
right,  he  has  been  diligently  prosecuting 
his  claim ;  and  it  is  difiScult  to  conceive 
how  the  act  of  limitations  can  apply  to 
such  a  case.  Had  the  defendant,  or  had 
Bruce's  representative  delayed  the  action 
against  Webb,  so  that  Webb  might  hare 
relied  effectually  on  the  act  of  limitationa. 
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the  question  would  have  been  of  more  diffi- 
cnltj;  but  this  is  not  even  pretended  to  be 
the  case. 

I  understood  the  plaintiff's  counsel,  at 
the  last  term,  to  insist  that  the  eight  or 
nine  jears  possession  which  the  plaintiff 
had  had  of  the  slaves  before  either  Bruce 's 
or  the  defendant's  execution  ag'ainst  Webb 
was  sued  out,  gave  the  plaintiff  a  complete 
title  to  the  slaves.  It  is  true  that  an  ad- 
verse possession  of  five  years  gives 

344  *a  complete  title  to  slaves  against  all 
to  whom   such    possession    has  been 

adverse  after  the  accruing  of  their  rights 
of  action.  But  no  possession,  however  long 
or  adverse,  if  it  be  before  the  accruing  of 
the  claimant's  action,  is  a  bar,  as  is  proved 
by  the  clear  right  of  a  remainderman  to 
sue,  after  the  death  of  the  tenant  for  life. 
A  slave  is  given  to  one  for  life,  with  re- 
mainder to  another.  No  possession  of  a 
third  person  during  the  life  of  the  tenant 
for  life,  no  matter  how  long  or  how  adverse, 
will  bar  the  action  of  the  remainderman ; 
and  for  this  reason — that  the  remainderman 
had  no  cause  of  action  until  the  death  of 
the  tenant  for  life. 

There  is  only  one  other  ground,  as  it 
seems  to  me,  on  which  the  plaintiff  can 
contend  that  his  possession  of  the  slaves 
bars  the  defendant's  right  to  levy  his  ex- 
ecution on  them — namely,  the  delay  in  pro- 
ceeding to  subject  them.  But  the  delay  in 
nowise  barred  the  right  of  action  of  the 
creditors  against  Webb ;  and  if  I  am  right, 
that  an  execution  legally  issued  against  a 
debtor  may  be  levi^  on  property  in  the 
possession  of  his  fraudulent  donee,  no  mat- 
ter how  long  such  possession  may  have 
continued,  this  delay  cannot  avail  the 
plaintiff  at  law.  Is  there  any  principle  of 
Courts  of  equity  more  favourable  to  the 
plaintiff?  There  may  be  cases,  in  which 
creditors  have  so  long  delayed  the  assertion 
of  their  rights,  that  Courts  of  equity  will 
refuse  to  give  them  any  aid  to  enable  them 
to  subject  to  their  demands  property  in  the 
hands  of  fraudulent  donees;  for  Courts  of 
equity  discountenance  all  stale  demands. 
But  here  the  defendant  is  asking  no  aid  of 
the  Court.  Besides,  the  delay  has  not  been 
great ;  and  even  if  it  had  been  greater,  it 
would  be  difficult  to  maintain,  that  a  Court 
of  equity  ever  regards  a  demand  as  stale, 
for  which  a  judgment  has  been  obtained  at 
law  in  an  action,  to  which  no  legal  defence 
could  have  been  made.  And  my  opinion  is, 
that  the  possession  of  the  slaves  by  the 
plaintiff  for  eight  or  nine  years  pre- 

345  vious  to  the  *suing  out  the  defendant's 
execution,  does  not  exempt  the  slaves 

from  the  defendant's  execution.  On  this 
question,  there  is  a  late  case  in  the  Court 
of  appeals,  which,  perhaps,  requires  some 
remarks  from  me.  I  allude  to  the  case  of 
Huston  V.  Cantril,  11  Leigh  168.  That  case 
was  a  suit  in  equity  to  subject  property  in 
the  possession  of  alleged  fraudulent  donees 
to  the  plaintiff's  demand ;  and  three  of  the 
Judges  thought  that  the  action  was  barred 
by  the  act  of  limitations.  But  it  is  clear 
that  the  general  question,  whether  the  act 


of  limitations  will  bar  the  right  of  the 
creditor  to  levy  his  execution  on  property 
in  the  hands  of  a  fraudulent  donee,  was  not 
decided.  The  case  as  to  this  point  was 
this:  The  plaintiff  became  the  security  of 
the  grantor  in  a  bond  to  Mayo.  After  this, 
the  grantor  made  the  fraudulent  gifts,  and 
died  in  1798;  upon  whose  death  the  property 
came  to  the  possession  of  the  grantees.  In 
1800,  the  plaintiff  paid  the  debt  for  which 
he  was  the  security  of  the  grantor ;  and  in 
1827,  filed  his  bill  against  the  grantees. 
And  three  Judges  held  that  this  suit  was 
barred  by  the  act  of  limitations.  But  this 
decision  no  way  affects  the  general  ques- 
tion ;  for  the  Judges  seem  to  have  held  that 
the  grantees,  by  taking  possession  of  the 
property,  after  the  death  of  the  grantor, 
became  executors  de  son  tort ;  that  a  cause 
of  action  against  them  in  that  character 
accrued  to  the  plaintiff  in  1800;  and  that 
this  latter  cause  of  action  was  barred  by 
the  act  of  limitations.  That  this  was  the 
decision,  is  manifest  from  the  whole  report, 
and  from  the  opinions  of  the  other  Judges ; 
and  if  so,  it  is  obvious  that  the  decision  in 
that  case  does  not  touch  the  question  now 
under  consideration. 

In  accordance  with  this  opinion  the  Court 
dissolved  the  injunction  and  dismissed  the 
bill,  with  costs.     Whereupon  Wilson  applied 
to  this  Court  for  an   appeal,  which  was  al- 
lowed. 

346         ^Robinson   and  G.  N.  Johnson,  for 
the  appellant. 
Stanard  and  Bouldin,  for  the  appellee. 

ALLEN,  J. ,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  upon  the 
issue  made  by  the  pleadings,  and  the  evi- 
dence applicable  thereto,  there  is  no  error 
in  the  decree;  and  the  same  is  therefore 
affirmed,  with  costs  to  the  appellee.  But 
this  affirmance  of  the  decree  is  to  be  with- 
out prejudice  to  the  right  of  the  appellant 
to  shew  in  any  proper  proceeding  where 
that  matter  may  be  put  in  issue,  that  the 
judgment  in  favour  of  the  appellee  against 
said  William  Webb  was  ren*lered  for  too 
large  a  sum ;  and  that  the  credit  endorsed 
on  the  execution  of  124  dollars  85  cents  does 
not  cover  the  whole  excess. 


Gray  v.  Overstreet  &  als. 

April  Term,  1861.  Richmond. 

(Absent  Cabslj«,  P.) 

InlunctloBA—DlMolutlon— Before  Pinal  Hearing.*— Un- 
der the  circumstances  of  this  case,  it  was  error  to 
dissolve  the  Injunction,  before  the  cause  was 
matured  and  came  on  for  a  final  hearinir. 

On  the  5th  of  October  1844,  James  Gray 
presented  to  the  Judge  of  the  Circuit  court 
of  Bedford  county,  a  bill,    in   which   he  al- 

♦See  principal  case  cited  in  Walker  v.  Hunt,  2  W. 
Va.  486;  B.  &  O.  R.  R.  V.  Wheelinur,  8  W.  Va.  875.  See 
monosraphic  note  on  "Injunctions**  appended  to 
Claytor  v.  Anthony,  15  Gratt.  518. 
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leged  that,  on  the  6th  of  October  1838,  he 
purchased  of  Greorge  Overstreet,  of  Bedford 
county,  a  tract  of  land  in  that  county,  con- 
taining^ about  320  acres,  which  was  described 
in  the  written  and  sealed  contract  exhibited 
with     his     bill,      as    ''the    tract    of 

347  *land  on  which  he  Overstreet  lives,  it 
beings  the   same    he   bought  of  John 

West,  also  the  land  that  Overstreet  bought 
off  of  Miller's  tract,  and  thirty  odd  acres 
that  he  bought  of  Jesse  A.  Bramblett,  about 
320  acres  in  all;"  and  that  it  was  further 
set  forth  in  said  written  contract,  that  the 
plaintiff  was  **to  give  five  dollars  per  acre 
for  all  excepting  the  part  that  Overstreet 
had  run  off  for  Joel  Richards,  say  forty  odd 
acres,  for  which  he  was  to  give  four  dollars 
per  acre,  to  be  paid  for  as  follows:  six 
hundred  dollars  in  hand,  and  the  balance 
to  be  divided  into  four  annual  payments;" 
that  the  plaintiff  went  on  to  jwiy  the  600 
dollars  from  time  to  time,  as  Overstreet 
wanted  it,  until  the  6th  of  March  1839,  when 
he  completed  the  cash  payment,  and  ex- 
ecuted four  bonds  for  the  deferred  payments 
for  250  dollars  each,  payable  on  the  25th 
day  of  December  in  1839,  1840,  1841  and 
1842,  which  was  the  full  contract  price  for 
the  whole  tract,  made  up  as  aforesaid  of 
three  smaller  tracts.  And  he  called  the  at- 
tention of  the  Court  to  the  fact,  that  in  the 
bond  payable  in  1842  the  two  hundred  and 
fifty  dollars  therein  promised  to  be  paid  on 
the  25th  December  in  that  year,  is  said  to 
be  **the  fifth  payment  of  two  tracts  of  land, 
one  of  which  formerly  belonged  to  Thomas 
West,  and  the  other  to  William  Miller." 
*'But  he  charged  that,  in  fact  and  in  truth, 
the  said  bond  was  executed  as  the  last  pay- 
ment for  the  320  acres  of  land  mentioned 
in  the  contract  aforesaid,  including  the 
thirty  odd  acres  bought  of  Jesse  A.  Bram- 
blett." 

He  charged  that  the  said  thirty  odd  acres 
bought  of  Bramblett,  were  part  and  parcel 
of  a  larger  tract  by  him  bought  of  William 
Dickenson,    containing  acres,    at    the 

price   of  dollars.     For    this    tract    the 

said   William   Dickenson  never  executed  to 
him  any  deed,  but  retained  in  himself  the 
title     as     a     security     for     the     purchase 
money. 

348  *The    bill    proceeds    to    state    that 
Bramblett,    having    absconded    from 

the  State,  Dickenson  proceeded  to  -  make 
what  he  could  by  a  sale,  Ac, ,  of  the  residue 
of  the  land,  which  fell  short,  by  300  dollars, 
of  the  purchase  money  due  to  him,  and  had 
instituted  a  suit  in  chancery  against  the 
plaintiff,  to  charge  the  said  sum  of  300 
dollars  on  the  thirty  odd  acres  of  land 
aforesaid  still  remaining  in  his  possession. 
The  plaintiff  further  stated,  that  he  had 
never  got  any  title  to  the  thirty  odd  acres, 
though  he  had  paid  off  the  bonds  for  250 
dollars  each  due  in  1839,  1840  and  1841,  and 
had  moreover  paid  85  dollars  on  account  of 
the  last  bond.  He  averred  also  that  the 
thirty  odd  acres  was  wood  land  and  very 
valuable  to  him,  and  that  he  would  gladly 
pay  the  balance  due  on  the  last  bond  to  ob- 
tain a  title  for  it.     No   title,    good  or  bad. 


has  ever  been  made   to   him  by  Overstreet, 
nor  can  he  make  such  title. 

Finally,  the  plaintiff  stated  that  Over- 
street  had  unjustly  assigned  the  last  obli- 
gation to  S.  C.  Hurt  A  Co.  who  had  sued 
and  were  about  to  obtain  judgment  against 
him,  to  wit,  at  the  October  term  1844,  of 
said  Circuit  superior  court. 

On  these  grounds  he  asked  an  injunction, 
which  was  granted. 

On  the  14th  of  April  1845,  the  assignees 
of  the  obligation,  who  had  obtained  judg- 
ment in  the  preceding  October,  filed  their 
answer.  They  deny,  on  the  strength  of  a 
letter  said  to  have  been  received  by  them 
from  Overstreet,  (who,  after  assigning  to 
them  the  last  bond  in  September  1843,  had 
removed  to  the  west,)  that  the  thirty 
odd  acres  of  land  got  by  Overstreet  of 
Bramblett  was  any  part  of  the  consideration 
of  the  fourth  or  any  bond  given  by  Gray  to 
Overstreet. 

They  allege  that  the  bond  was  asMgned 
to  them  with  the  full  knowledge,  con- 
349  sent  and  approbation  of  *the  plaintiff, 
with  a  knowledge  on  his  part  at  the' 
time,  that  the  said  Overstreet  would  remove 
from  this  Commonwealth  in  a  short  time 
thereafter,  who,  so  far  from  intimating 
any  objection  to  the  payment  of  said  bond 
on  account  of  a  failure  of  the  consideration » 
or  otherwise,  expressed  himself  well  pleased 
and  satisfied  with  the  arrangement,  be- 
cause, as  Overstreet  was  about  to  remove, 
he  would  want  the  money  for  the  bond  im- 
mediately, in  the  event  he  did  not  dispose 
of  it,  and  that  if  the  defendants  obtained 
the  bond,  they  being  stationary  here,  en- 
gaged in  the  mercantile  business,  and  the 
complainant  being  one  of  their  customers, 
he  could  get  some  indulgence  on  the  same 
and  be  relieved  from  the  necessity  of  im- 
mediate payment  to  Overstreet.  It  was 
under  these  circumstances  that  these  re- 
spondents were  induced  to  take  the  said 
bond,  for  which  they  paid  a  full  and  valu- 
able consideration. 

They  insist  that  the  plaintiff  having 
signed  a  paper,  (the  bond,)  stating  that 
the  consideration  thereof  was  two  tracts  of 
land,  viz:  the  Miller  tract  and  the  West 
tract,  has  no  right  to  set  up  as  against 
them  that  the  Bramblett  tract  was  a  part 
of  the  consideration. 

In  September  1845,  the  absent  defendant 
Overstreet  (having  given  security  for 
costs )",  filed  his  answer. 

He  says  ^^  that  the  bond  for  250  dollars, 
assigned  to  S.  C.  Hurt  &  Co.  was  given  for 
the  consideration  stated  on  its  face,  to  wit, 
'as  the  fifth  payment  of  two  tracts  of  land, 
one  of  which  formerly  belonged  to  Thomas 
West,  and  the  other  to  William  Miller;' 
and  that  no  part  of  the  consideration  of 
said  bond  is  ^for  thirty  odd  acres  bought  of 
Jesse  A.  Bramblett, '  nor  did  the  complain- 
ant ever  execute  to  this  respondent  his 
bond  for  the  purchase  money,  or  any  part 
thereof,  of  the  land  that  was  purchased  of 
Bramblett ;  nor  does  this  respondent  believe 
that  the  complainant  has  ever,  at  any  time, 
paid  to  this   respondent,    or   to   any  person 
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for  bim,  any  sum  on   account  of  land 

350  purchased   of  Bramblett;   nor  ^is   he 
bound    to    this    respondent,    in    any 

manner,  for  the  purchase  of  the  same. 
It  is  true,  that  at  one  time,  there  was  a 
contract  between  this  respondent  and  com- 
plainant for  the  purchase  of  a  small  tract 
of  land  obtained  of  Bramblett,  in  addition 
to  the  West  and  Miller  tracts ;  but  when 
the  complainant  came  to  execute  his  bonds, 
he  executed  them  in  consideration  of,  and 
lor  the  price  of  the  Miller  and  West  tracts 
alone,  one  of  which  is  the  bond  assigned 
bj  this  respondent  to  8.  C.  Hurt  &  Co.,  to 
which  tracts  the  complainant  has  a  g^ood 
and  perfect  title ;  and  it  was  ag^reed  that 
the  complainant  should  pay  Bramblett  for 
the  land  which  had  been  purchased  of  him, 
and  look  to  him  for  the  title ;  the  complain- 
ant preferring'  that  arrangement  because 
Bramblett  was  indebted  to  him,  which  debt, 
this  respondent  is  informed,  was  actually 
taken  in  by  Bramblett  in  payment  of  the 
said  land;  so  that,  by  the  arrangement, 
.  this  respondent  had  nothing  to  do  with  re- 
ceiving the  pay  for,  or  making  a  title  to 
the  land  that  had  been  purchased  of  Bram- 
blett." 

He  adds  that  *^he  assigned  the  bond  to 
S.  C.  Hurt  &  Co.,  with  the  knowledge  and 
consent  of  the  complainant ;  and  although 
it  was  known  for  a  long  space  of  time  that 
this  respondent  was  about  to  leave  the 
State,  the  complainant  never  intimated  to 
him  that  he  had  the  slightest  defence  to 
make  to  said  bond,  or  that  he  conceived  this 
respondent  in  any  manner  liable  to  him  for 
the  title  to  the  land  bought  of  Bramblett. 

The  documentary  evidence  filed  in  the 
cause,  (it  does  not  always  appear  in  the 
record  by  whom,)  consists  of  two  deeds,  a 
copj  of  the  contract  of  October  6,  1838,  and 
a  copy  of  the  obligation  sued  on,  which 
bears  date  March  6th,  1839.  One  of  the 
deeds,  from  Overstreet  and  wife  to  Gray, 
dated  November  20,  1838,  conveys  '^one 
hundred  and  thirty-four  and  three-fourths 
acres  and  thirty -one  poles,"  for  the  consid- 
eration   of  643  dollars  72  cents.     The 

351  other,    from    the  *same   grantors    to 
the  same  grantee,  conveys  161^^  acres, 

for  the  consideration  of  *  'cigr'^t  hundred  and 
seven  and  half  dollars. ' '  Total  quantity  of 
land  2%  acres,  1  rood  and  31  poles.  l!x>tal 
consideration  1451  dollars  22  cents. 

The  deposition  of  Alexander  A.  Smith 
completes  the  record.  He  was  examined  by 
the  plaintiff  on  the  30th  of  September  1845, 
two  days  before  the  successful  motion  to 
dissolve.  He  said  that  ^'he  was  present 
when  the  contract  between  Gray  and  Over- 
street  was  closed,  which  was  in  the  early 
part  of  March  1839.  The  bonds  were  ex- 
ecuted at  that  time  by  James  Gray  to  George 
Overstreet,  who  was  present,  and  he  under- 
stood from  all  parties  the  bonds  were  for 
the  purchase  money  of  all  three  of  said 
parcels  of  land,  including  the  thirty  odd 
acres  which  Overstreet  bought  of  Bramblett. 
There  were  four  bonds  of  250  dollars  each, 
due  in  one,  two,  three  and  four  payments. 
A  part   of  the   money— the  amount  he  did 


not  remember — was  paid  down  at  the  time 
the  bonds  were  executed  for  the  balance 
due,  in  the  four  payments  above  men* 
tioncd." 

This  deposition  was  objected  to  for  want 
of  notice  to  the  defendants  Hurt,  Preston 
and  Overstreet.  It  appeared  that  I/eftwichr 
one  of  the  partners  of  the  firm  of  S.  C, 
Hurt  &  Co.  was  present  with  his  counsel  at 
the  taking  of  the  deposition,  and  the  com- 
missioner who  took  it  certified  it  as  taken 
pursuant  to  notice ;  but  the  notice  was  not 
returned. 

The  cause  came  on  in  October  1845,  upon 
a  motion  to  dissolve  the  injunction,  when 
the  same  was  dissolved.  Whereupon  Gray 
applied  to  this  Court  for  an  appeal,  which 
was  allowed. 

John  R.  and  John  B.  Cooke,    for  the  ap- 
pellant. 
Stanard    and     Bouldin,     for    the    appel- 
lee. 

352  ♦AIvLEN,  J.,  delivered  the  opinion 
of  the  Court. 
The  Court,  without  deciding  upon  the 
merits  of  the  controversy,  as  such  decision 
would  be  premature  until  the  case  was 
matured  and  came  on  for  final  hearing,  is 
of  opinion,  that  upon  the  motion  to  dis- 
solve, the  Court  erred  in  dissolving  the  in- 
junction. Order  dissolving  the  injunction 
reversed,  with  costs  to  appellant.  Injunc- 
tion reinstated,  and  cause  remanded  in 
order  that  the  same  may  be  matured  for 
hearing  and  a  final  decree. 


Crump  &c.  V.  United  States  Mining 
Company. 

April  Terra.  1851,  Richmond. 

(Absent  CABXLii,  P.,  and  Moncube,*  J.) 

I.  Corporations— 5ult  by— Porfolture  of  Chartora— 
When  Open  to  Enqulry.t— In  an  action  by  a  corpora- 
tion, the  question  whether  the  corporation  has 
forfeited  its  charter  is  not  open  for  enquiry,  unless 
the  forfeiture  has  been  ascertained  by  the  sen- 
tence of  a  Court  in  a  proper  proceedlnflr  for  the 
purpose. 

a.  slune  — Corporate  Bxlstence— How  Proved.^— The 
organization  of  a  corporation  may  be  proved  by 

*The  case  was  arsTued  before  his  appointment. 

-^Corporations— Forfeiture  of  Chartei^-How  Ascer- 
tained.—In  an  action  by  a  corporation,  the  question 
whether  the  corporation  has  forfeited  its  charter 
Is  not  open  for  enquiry,  unless  the  forfeiture  has 
been  ascertained  by  the  sentence  of  a  court  in 
a  proper  proceedlnir  for  the  purpose.  For  this 
proposition  the  principal  case  is  cited  with  approval 
in  Lumber  Cto.  v.  Ward,  80  W.  Va.  50,  8  S.  E.  Rep.  281 ; 
Baltimore  &  O.  R.  R.  Co.  y.  Supervisors,  3  W.  Va. 
824:  Plxley  V.  Roanoke,  etc,  Co.,  75  Va.  325; /oo^^M)te  * 
to  Shlnn  v.  Com..  82  Gratt.  809.  See.  in  accord,  Banks 
V.  Poltiaux,  8  Rand.  138.  See  monographic  note  on 
"Corporations  (Private)"  appended  to  Slaughter  v. 
Com.,  18  Qratt  707. 

tSame— Corporate  Bxlstence— How  Proved.— The  cor- 
porate existence  of  a  corporation  may  be  proved,  by 
the  introduction  of  its  charter,  and  of  the  minute 
book   showing    organization    under    the    charter. 
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Its  records  and  parol  proof,  without  the  prodnc- 
tloa  of  its  list  of  sabscribers. 

3.  Same— Ratlflcatlon  of  Acts  of  Directors— Effect 
opon  Purchasers.— The  stockholders  of  a  corpora- 
tion haylnir  directed  the  directors  to  create  new 
stock  and  sell  it;  and  the  directors  havinir  Instead, 
acquired  original  stock  and  sold  it,  their  act  may 
be  ratified  subsequently  by  the  stockholders,  so  as 
to  render  the  sales  valid  and  bindlnir  upon  the 
purchasers. 

4.  Same— False  Representations— Purchasers  nisled  to 
Their  ln|ury—Bfiect.S— In  written  proposals  for  a 
sale  of  stock  in  a  mining  company,  if  the  repre- 
sentations contained  therein  are  false  as  to  any 
material  fact,  by  which  the  purchasers  have  been 
misled  to  their  injury,  and  in  which  they  are  pre- 
sumed to  have  trusted  to  the  vendors,  then  the 

contract  founded  on  such  representations,  is 
353      void;  whether  ♦the  vendors  knew  the  rep- 
resentations to  be  false  at  the  time  they  were 
made,  or  not;  and  whether  made  with  a  fraudu- 
lent Intent  or  not. 

5.  Sane— Suppression  of  Truth— Effect  upon  Contract.  | 
—In  such  a  case  the  suppression  from  the  written 
proposals,  of  any  fact  within  the  knowledge  of  the 
vendors,  materially  affectlng^  the  value  of  the 
thlnfirtobe  sold,  and  Inconsistent  with  the  state- 
ments in  the  written  proposals,  vitiates  the  con- 
tract as  fully  as  the  false  affirmation  of  any 
material  facts ;  if  the  purchaser  is  injured  thereby. 

6.  Same— Representations  Truo— Subsequent  Failure 
of  nine— Riffht  of  Vendors  to  Enforce  Contract  —if 
in  such  a  case  the  representations  contained  in 

Chesapeake  &  Western  R.  R.  Co.  v.  Washington,  etc.. 
R.  R.  Co.,  99  Va.  72fi,  cltin?  Grays  v.  Turnpike  Co., 
4  Rand.  578;  Crump  v.  Mining  Co.,  7  OraU.  S52. 

Same— Acts  of  A^ent— Ratification.— See  principal 
case  cited  and  approved  in  Harvey  v.  Steptoe,  17 
Q-ratt.  808,  and  note;  Owens  v.  Boyd  Land  Co..  96  Va. 
56S.  28  S.  E.  Rep.  950. 

SContracts— False  Representations— Bffect.—As  to 
the  effect  of  false  representations  upon  contracts, 
where  the  purchaser  is  injured  thereby,  see  the 
principal  case  cited  and  approved  in  Q-rlm  v.  Byrd, 
82aratt.  801,  and  noU\  Linhartv.  Foreman,  77  Va. 
545;  Lowev.  Trundle,  78  Va.  68;  McMullin  v.  Sanders, 
79  Va.  865;  Meek  v.  Spracher,  87  Va.  169. 12  S.  E.  Rep. 
897:  Wilson  v.  Carpenter,  91  Va.  187, 21  S.  E.  Rep.  248; 
Max  Meadows  L.,  etc.,  Co.  v.  Brady,  92  Va.  77,  22  S. 
E.  Rep.  845;  Dickinson  v.  R.  R.  Co..  7  W.  Va.  489; 
Lane  v.  Black,  21  W.  Va.  625. 

tCorporatlons— Promoter's— Suppression  of  Truth- 
Effect.— In  VlrfiTinla  Land  Co.  v.  Haupt,  90  Va.  587,  19 
S.  E.  Rep.  168,  it  is  said:  "The  authorities  are  abun- 
dant in  support  of  the  sreneral  rule  that  a  person 
fraudulently  Induced  by  an  asrentof  a  corporation— 
and  a  promoter  is  an  arent— to  subscribe  to  its  cap- 
ital stock,  may,  at  his  option,  repudiate  the  con- 
tract; and  a  fraud  may  consist  as  well  in  the 
suppression  of  what  is  true  as  in  the  representation 
of  what  is  false.  Indeed,  the  law  is  that  where  the 
person  solicited  to  subscribe  has  no  other  informa- 
tion on  the  subject  than  that  which  the  ag^ent 
chooses  to  convey,  the  statements  of  the  asrent  ou^rht 
to  be  characterized  by  the  utmost  candor  and  hon- 
esty. 1  Cook,  Stockh.  and  Corp.  Law  (8d  Ed.)  sec. 
147:  Cmmpv.  U.  8.  Mining  Co.,  7  Oratt.  858;  Bosher  v. 
R.  &  H.  Land  Co.,  80  Va.  456,  16  S.  E.  Rep.  360;  Direct- 
ors, etc.,  V.  Kisch,  L.  R.  2H.  L.  App.  Cas.  99."  See 
also.  Richardson  v.  Graham,  45  W.  Va.  141,  80  S.  £. 
Rep.  94. 


the  written  proposals  of  sale  were  in  all  material 
respects  true,  and  no  fact  within  the  knowledge 
of  the  vendors  materially  afiectlnflr  the  value  of  the 
thlnir  sold,  was  suppressed  to  the  Injury  of  the 
purchasers,  the  subsequent  failure  of  the  mine  in 
value  and  productiveness,  does  not  impair  the 
riirht  of  the  vendors  to  enforce  the  contract. 

7.  Sale  of  Land— False  Representations  by  A^ent— Ef- 
fect upon  Contract— Owners  of  property  employ 
an  agent  to  sell  it,  and  theysrive  him  written  pro- 
posals containinff  the  terms  of  sale  and  a  descrip- 
tion of  the  property.  If  the  agent  makes  other 
representations  of  the  value  and  condition  of  the 
property,  which  are  false,  and  by  these  false  rep- 
resentations Induces  persons  to  buy,  the  owners, 
thouirh  they  neither  authorized  or  were  informed 
of  these  representations,  are  bound  by  them;  and 
the  contracts  are  void. 

8.  Corporation— Sale  of  Property  by  President— Not 
Binding  on  Corporation.— The  president  of  a  corpo- 
ration is  not  ex  officio  the  affent  of  the  corporation 
to  sell  property  which  it  may  direct  to  be  sold ;  and 
unless  appointed  the  asrent  to  sell,  his  representa- 
tions are  not  bindiuff  on  the  corporation. 

This  was  an  action  of  debt,  brought  in 
the  Circuit  court  of  law  for  the  county  of 
Henrico  and  the  city  of  Richmond,  by  the 
United  States  Mining*  Company,  against 
Crump  and  Liggon.  It  was  one  of  twenty- 
eight  actions  brought  by  the  same  plaintiffs 
against  certain  subscribers  to  the  stock  of 
the  company,  for  arrears  due  upon  their 
stock.  All  the  cases  turned  upon  the  same 
questions,  and  were  'submitted  to  the  same 
jury. 

On  the  trial  of  the  causes  the  plaintiffs 
introduced  in  evidence  an  act  of  the  General 
Assembly  of  Virginia  for  the  incorporation 
of  the  United  States  Mining  Company,  and 
then  offered  in  evidence  a  minute  book  pur- 
porting to  be  a  minute  book  of  the 
354  company,  for  *the  purpose  of  proving 
the  existence  of  the  corporation.  To 
this  evidence  the  defendants  objected,  upon 
the  ground  that  it  was  not  competent  until 
it  was  shewn  by  the  subscription  list  of 
stockholders,  that  the  persons  who  assem- 
bled on  the  16th  of  August  1834,  (the  day 
when  according  to  the  minute  book  the 
company  was  organized,)  were  stockholders 
authorized  to  associate  and  act  as  such ; 
and  they  called  for  the  production  of  such 
list.  Whereupon  the  plaintiffs  offered  to 
prove  by.  J.  J.  Chew,  that  shortly  after  the 
passage  of  the  act  of  incorporation,  the 
company  had  an  office  or  place  of  business, 
where  the  business  to  carry  on  which  they 
were  incorporated,  was  carried  on ;  and  that 
the  affairs  of  the  company  had  been  man- 
aged by  directors  who  were  chosen  from 
time  to  time.  That  he  was  himself  a  sub- 
scriber, and  had  paid  after  the  organization 
of  the  company,  a  portion  of  his  subscrip- 
tion as  called  for  from  time  to  time ;  and 
that  he  had  sold  out  his  stock  to  a  person 
who  had  fully  paid  up  to  the  company  the 
instalments  due  upon  it.  That  he  had 
transferred  said  stock  in  the  office  of  the 
company  on  the  books  of  the  company. 
And  that  the  various  books  purporting  to 
be  the  books  of  the  company,  including  the 
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minute  book  aforesaid,  were  kept  in  the 
haodwriting*  of  Richard  B.  Maury,  who  was 
the  recog-nized,  notorious  secretary  of  the 
oompanj  from  the  time  it  purported  in  said 
books  to  have  been  organized,  and  his  ap- 
pointment as  secretary,  until  the  death  of 
said  Maury.  The  plaintiffs  by  their  counsel 
stated  also,  that  they  proposed  to  follow 
up  the  evidence  of  Chew,  in  further  proof 
of  the  org'anization  of  the  company,  by 
evidence  that  each  and  all  of  the  present 
defendants  recognized  the  company  as  an 
existing  corporation,  by  entering  into  the 
contracts  with  the  said  corporation  upon 
which  the  present  actions  were  brought. 
Whereupon  the  defendants  moved  to  exclude 
the    testimony    of    Chew,    upon    the 

355  ground  that  such  ^testimony  was  not 
competent  in  the  absence  of  the  sub- 
scription book,  which  being*  written  evi- 
dence of  the  fact  that  the  persons  who 
claimed  the  rig'ht  to  act  as  a  corporation, 
were  subscribers  to  stock,  could  not  be  dis- 
pensed with,  unless  shewn  to  be  lost  or 
destroyed,  by  any  parol  proof  of  the  fact 
which  such  subscription  list  would  estab- 
lish. But  the  Court  overruled  the  motion, 
and  admitted  the  testimony ;  and  the  de- 
fendants excepted. 

In  the  further  progress  of  the  cause,  the 
plaintiffs  offered  in  evidence  the  prospectus 
of  a  sale  of  the  stock  of  the  company  sigfned 
by  William  Jackson  the  president,  and  the 
contract  annexed  thereto,  on  which  this 
action  is  founded,  and  proved  the  signa- 
tures of  the  defendants  to  the  contract  by 
which  they  each  subscribed  for  the  number 
of  shares  annexed  to  his  name.  They  also 
introduced  a  printed  report  of  the  president 
and  directors  giving  a  description  of  the 
property  and  of  the  condition  and  prospects 
of  the  company,  which  was  referred  to  in 
the  prospectus.  They  also  introduced  copies 
of  the  certificates  of  stock  issued  by  the 
company  to  the  defendants,  and  offered  evi- 
dence to  prove  that  the  defendants  had  re- 
ceived a  dividend  of  five  per  cent,  upon  the 
amount  of  forty  dollars  a  share  paid  in  by 
them  for  their  stock.  And  they  introduced 
certain  proceedings  of  the  defendants,  by 
which  they  expressed  their  determination 
to  pay  on  requisitions  which  should  be 
made  upon  them  on  account  of  their  stock. 
And  the  plaintiffs  then  rested  their  case. 
Whereupon  the  defendants  called  a  witness, 
John  H.  Kustace,  whose  name  appears  first 
upon  the  list  of  subscribers  mentioned 
above,  who  stated  that  the  signature  of  his 
name  was  not  in  his  handwriting,  and  that 
he  had  no  recollection  of  having  given  any 
person  authority  to  make  it  for  him ;  though 
he  has  no  doubt  he  did:  but  that  he  had 
never  paid  anything  for  the  stock  standing 
against   his   name,   nor  had  he  been 

356  called   upon   to  pay  *any thing  for  it. 
The  defendants  then  called  a  witness, 

James  B.  Cowles,  who  proved  that  his  sig- 
nature to  the  subscription  list  aforesaid 
was  genuine.  That  the  book  which  con- 
tained the  prospectus  and  list,  was  in  the 
hands  of  James  Williams,  who  came  to  the 
city  of  Richmond  as  the  agent  of  the  plain- 


tiffs to  sell  their  stock,  and  presented  the 
said  prospectus  and  subscription  list,  but 
did  not  shew  him,  and  he  did  not  ask  for, 
the  printed  report  before  referred  to,  and 
induced  the  witness  to  subscribe  for  stock, 
which  he  did  without  reading  the  prospectus. 
And  then  the  defendants  offered  to  prove 
by  the  witness  Cowles,  that  Williams  at 
the  time  of  procuring  the  subscriptions  to 
the  said  stock  from  the  witness  and  the  de- 
fendants, and  for  the  purpose  of  inducing 
him  and  them  to  subscribe  for  and  purchase 
the  stock,  made  representations  to  them  in 
addition  to  those  contained  in  the  report 
and  prospectus,  as  to  the  description,  con- 
dition and  value  of  the  gold  mine,  upon  the 
faith  of  which,  he  and  the  defendants  be- 
came subscribers  for  the  stock,  as  shewn  by 
the  list  aforesaid;  which  representations 
were  false  and  fraudulent:  And  for  the 
purpose  of  getting  such  proof,  asked  the 
witness  to  state  what  representations  were 
made  to  him  and  the  defendants,  as  afore- 
said, by  Williams  touching  the  value  and 
description  of  the  mine  and  condition  of 
the  company.  But  the  plaintiffs  objected 
to  the  question  and  any  answer  thereto, 
upon  the  ground  that  it  was  not  competent 
for  the  defendants  to  give  evidence  of  any 
representations  by  said  Williams,  because 
they  insisted  he  was  a  limited  agent,  whose 
authority  was  defined  by  the  prospectus 
aforesaid  and  the  printed  report  referred  to 
in  it.  The  Court  sustained  the  objection, 
and  excluded  the  evidence ;  and  the  defend- 
ants again  excepted. 

After  the  introduction  of  the  evidence 
mentioned  in  the  previous  exceptions,  the 
defendants  proposed  to  prove  by  the  wit- 
ness Cowles,  that  when  Williams  made 
357  *the  representations  referred  to  in  the 
preceding  bill  of  exceptions,  William 
Jackson  the  then  president  of  the  company, 
whose  name  was  signed  to  the  prospectus, 
was  present  and  assented  to  them ;  and  also 
proposed  to  prove  that  the  same  representa- 
tions were  made  sometimes  by  Williams 
in  the  presence  of  Jackson,  and  sometimes 
by  Jackson  himself,  to  other  subscribers 
for  stock,  who  are  defendants  in  these 
causes.  The  witness  did  not  identify  Jack- 
son very  confidently,  though  he  expressed 
the  belief  that  the  person  who  was  with 
Williams  was  the  same  with  William  Jack- 
son the  president  of  the  company,  who  was 
then  in  court,  and  was  pointed  out  to  the 
witness.  The  counsel  for  the  defendants 
then  asked  the  witness  to  state  what  the 
representations  were  which  were  made  as 
aforesaid  by  Williams  and  assented  to  by 
Jackson.  But  the  plaintiffs  by  their  coun- 
sel moved  the  Court  to  exclude  all  evidence 
of  any  such  statements  or  representations 
made  in  the  presence  of  or  by  William 
Jackson  the  president  of  the  company, 
which  were  not  contained  in  the  written 
prospectus  and  the  report  therein  referred 
to,  upon  the  ground  that  the  said  prospectus 
and  report  contained  the  only  representa- 
tions of  the  value  of  the  mine  and  stock, 
and  the  condition  of  the  company,  which 
could  be  given   in    evidence   in    the  cause, 
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based  upon  any  representations  of  Jackson 
or  Williams.  The  Court  sustained  the  mo- 
tion and  excluded  the  evidence;  and  the 
defendants  again  excepted. 

It  appears  that  an  act  for  the  incorpora- 
tion of  the  United  States  Mining  Company 
was  passed  in  January  1834.  This  act  con- 
stituted John  I/.  Marye  and  four  other  per- 
sons by  name,  and  such  other  persons  as 
should  be  thereafter  associated  with  them, 
a  corporation  for  the  purpose  of  mining. 
These  five  named  gentlemen  owned  a  tract 
of  land  on  which  the  mining  was  expected 
to  be  carried  on.  Their  proposals  for  the 
disposition  of  stock  were,  that  the  land 
should    be  put  in   as   a   part  of  the 

358  ^capital   stock    of    the    company,    at 
150,000  dollars ;  in  payment  of  which 

they  were  to  receive  40  dollars  a  share, 
on  each  share  subscribed  for  by  others  than 
themselves,  until  the  proceeds  with  their 
own  subscription,  which  was  to  be  for  five 
hundred  shares  in  the  first  instance,  should 
make  the  sum  of  150,000  dollars.  It  was 
first  intended  that  the  capital  stock  should 
be  300,000  dollars;  of  which  the  original 
proprietors  were  to  take  500  shares,  and  the 
rest  t>e  sold  out  to  other  persons;  but  it  as 
afterwards  agreed  to  reduce  it  to  180,000 
dollars.  Of  this  sum  the  original  propri- 
etors subscribed  for  five  hundred  shares, 
equal  to  50,000  dollars,  and  other  persons 
subscribed  for  five  hundred  and  nineteen 
shares,  equal  to  51,900  dollars:  The  propri- 
etors then,  to  make  up  the  capital  stock, 
subscribed  for  the  remaining  seven  hundred 
and  eighty -one  shares;  and  the  company 
was  organized,  and   proceeded  to  business. 

At  the  annual  meeting  of  the  company 
held  about  the  17th  of  August  1836,  a  com- 
mittee made  a  report  in  which  they  ^'earn- 
estly recommend  that  the  mine  should  be 
further  developed  and  worked  on  a  scale 
commensurate  with  the  immense  treasures 
it  contained;"  and  to  obtain  the  means 
thus  to  enlarge  the  operations  of  the  com- 
pany, they  recommend  a  sale  of  the  capital 
stock  to  the  amount  of  70,000  dollars;  and 
advise  that  it  shall  be  sold  at  a  premium  of 
10  dollars  a  share. 

In  accordance  with  the  recommendation 
of  the  committee  the  stockholders,  on  the 
17th  of  August,  adopted  a  resolution  au- 
thorizing the  board  of  directors  to  create 
six  hundred  and  eighty-nine  shares  of  ad- 
ditional stock,  upon  such  terms  as  they 
might  deem  most  expedient ;  and  that  they 
should  cause  books  for  the  sale  of  the  same 
to  be  opened  when  and  where  they  might 
think  proper.  On  the  14th  of  September 
the  board  of  directors  adopted  a  resolution 
in    which    it   was  recited,    that   the 

359  *original  proprietors   had  proposed  to 
surrender   to   the  company  a  part  of 

the  stock  received  by  them  in  payment  for 
the  mine,  not  exceeding  781  shares,  pro- 
vided the  company  would  issue  new  scrip 
for  a  like  number  of  shares  to  such  sub- 
scribers as  are  content  to  pay  therefor  to 
the  proprietors  40  dollars  per  share,  and  to 
the  company  60  dollars  per  share.  And  it 
was  declared  that  the   proposition  met  the  | 


approval  of  the  directors;  and  directions 
were  given  for  carrying  it  into  execution. 
Some  time  after  the  stock  had  been  sub- 
scribed for  by  the  defendants,  these  pro- 
ceedings of  the  directors  were  approved  and 
ratified  by  the  stockholders. 

In  pursuance  of  the  resolutions  aforesaid 
the  prospectus  referred  to  in  the  second  biU 
of  exceptions  was  prepared,  in  which  it 
was  stated  that  the  company  holding  in 
reserve  781  shares  of  the  original  stock  of 
the  company,  propose  to  sell  the  same  on 
the  following  terms  and  conditions,  viz: 
The  terms  were  then  stated,  and  it  was 
added  that  the  mines  were  in  full  and  suc- 
cessful operation,  having  three  veins  of 
valuable  ore,  one  of  which  was  then  work- 
ing at  the  depth  of  eighty  feet,  &c.  And 
for  a  full  description  of  the  mine,  build- 
ings, machinery,  &c.  reference  was  made 
to  the  last  report  of  the  president  and  di- 
rectors of  the  company.  To  this  prospectus 
was  attached  a  subscription  paper,  upon 
which  the  defendants  in  these  cases  made 
their  subscriptions.  These  are  the  papers 
referred  to  in  the  foregoing  exceptions,  and 
which  were  in  the  handft  of  Williams,  the 
agent  of  the  company,  when  he  was  in 
Richmond  soliciting  subscriptions  to  the 
stock. 

In  addition  to  the  written  evidence  much 
parol  testimony  was  offered  by  both  parties, 
on  the  one  part  to  prove  that  a  fraud  had 
been  practised  upon  them  in  the  sale  of  the 
stock,  and  on  the  other  to  repel  and  disprove 
the  imputation ;  but  only  such  a  statement 
of  the  proofs  is  given  as  will  shew  the 
nature  of  the  claim  and  of  the  defence,  and 
the  relevancy  of  the  instructions  given 
360  or  *refused  by  the  Court.  In  1837 
the  mine  proved  to  be  unprofitable 
and  was  abandoned. 

After  all  the  evidence  had  been  introduced 
the  defendants  by  their  counsel,  moved  the 
Court  to  instruct  the  jury  as  follows: 

Ist.  **If  from  the  evidence  the  jury  shall 
believe  that  the  United  States  Mining 
Company,  either  by  forfeiture  of  its  charter 
or  by  failure  to  appoint  the  proper  officers 
and  nonuser,  has  ceased  to  be  a  legal  cor- 
poration, this  suit  cannot  be  maintained, 
and  a  verdict  must  be  rendered  for  the  de- 
fendants ' ' 

2d.  ''That  the  stockholders  of  the  United 
States  Mining  Company  in  general  meet- 
ing, only,  and  not  the  board  of  directors, 
had  authority  to  create  new  stock,  and  if 
they  shall  believe  that  the  stockholders  in 
general  meeting  authorized  a  sale  of  new 
stock,  and  the  defendants  afterwards,  in 
Richmond  made  their  subscription  for  stock ; 
and  after  that  subscription  without  the  as- 
sent of  a  general  meeting  of  the  stock- 
holders, and  without  the  assent  of  the 
defendants,  the  board  of  directors  purchased 
old  stock  from  the  original  proprietors,  and 
did  not  create  new  stock  according  to  the 
authority  and  resolution  of  the  stockholders, 
and  have  not  created  any,  the  plaintiffs  are 
not  entitled  to  recover." 

But  the  Court  refused  to  give  the  first 
instruction,  upon  the  ground,  that  whether 
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the  supposed  acts  of  forfeiture,  the  failure 
to  appoint  officers,  or  other  acts  of  nonuser, 
did  exist  or  not,  they  could  not  be  enquired 
into  collaterally  in  this  case,  for  the  pur- 
pose of  affecting-  the  right  of  the  plaintiffs 
to  maintain  their  suit,  unless  there  was 
evidence  to  shew  that  the  charter  had  been 
ascertained  to  be  forfeited,  or  the  corpora- 
tion to  be  dissolved,  by  the  sentence  of  a 
Court  in  which  those  matters  had  been  de- 
cided. 

And  the  Court  refused  to  give  the  second 
instmction  without  the  following  qualifica- 
tion, which  was  insisted   on  by  the  plain- 
tiffs, viz: 

361  *"But  if  the  jury  believe  that  after 
the  order  of  the  stockholders  author- 
izing the  board  of  directors  to  create  new 
stock,  the  board  agreed  with  the  original 
proprietors,  that  the  latter  should  surrender 
a  portion  of  the  original  stock  for  the  use 
of  the  company,  and  to  be  sold  by  the  com- 
pany as  original  stock  instead  of  creating 
new  stock ;  and  the  said  original  stock  was 
thereupon  offered  for  sale  and  subscribed 
for  by  the  defendants;  and  that  the  con- 
tract thus  made  was  executed  by  the  sub- 
scribers receiving  the  scrip  for  the  stock 
purchased  by  them,  and  that  they  have 
claimed  the  benefit  of  said  contract  by 
receiving  dividends  on  said  stock  purchased 
by  them,  and  that  the  stockholders  at  a 
subsequent  meeting  approved  and  ratified 
tiie  act  of  the  board,  then  the  plaintiffs  are 
not  precluded  from  recovering  by  reason 
of  the  stock  sold  to  them  being  original  or 
old  stock  substituted  as  aforesaid,  instead 
of  creating-  new  stock.*' 

To  the  opinion  of  the  Court  refusing  the 
instructions  asked,  and  giving  the  addition 
to  the  second,  the  defendants  excepted. 

The  defendants  further  moved  the  Court 
to  instruct  the  jury : 

1st  That  if  the  representations  contained 
in  the  prospectus  and  report,  as  part  thereof, 
are  false  as  to  any  material  fact,  consti- 
tuting an  inducement  or  motive  to  the  sub- 
scription for  stock  by  the  defendants,  by 
which  they  have  been  misled  to  their  in- 
jury, and  in  which  the  defendants  are  pre- 
sumed to  have  trusted  to  the  plaintiffs,  and 
not  to  have  relied  on  their  own  judgment, 
then  the  contract  founded  on  such  repre- 
sentations is  void,  and  cannot  be  enforced, 
whether  the  plaintiffs  knew  the  representa- 
tions to  be  false  at  the  time  they  were  made 
or  not ;  and  whether  made  with  a  fraudu- 
lent intent  or  not. 

2d.  That  the  suppression  from  the  prospec- 
tus of  any  fact  within  the  knowledge 

362  of  the  plaintiffs  materially  ^affecting 
the  value  of  the  thing  to  be  sold,  and 

inconsistent  with  the  statements  in  the 
prospectus,  vitiates  the  contract  as  fully  as 
the  ^Ise  affirmation  of  any  material  facts, 
if  the  defendants  be  injured  thereby. 

The  Court  gave  these  instructions,  and 
the  plaintiffs  excepted. 

The  plaintiffs  then  moved  the  Court  for 
the  following  instmction,  viz: 

**That  if  the  jury  believe  from  the  evi- 
dence that  all  the  representations   made  by 


the  plaintiffs  in  the  prospectus  and  report, 
as  to  the  description,  condition  and  pros- 
pects of  the  mine,  before  and  at  the  time 
of  the  sale,  were  in  every  material  particu- 
lar substantially  true  as  represented,  and 
that  the  plaintiffs  at  the  time  believed,  and 
were  justified  by  the  facts  known  at  the 
time,  in  believing,  the  ore  and  mine  as 
valuable  as  they  represented  it  to  be,  then 
that  the  right  of  the  plaintiffs  to  recover 
in  this  case  is  not  impaired  or  affected  by 
any  proof  that  the  mine  and  ore  did  not, 
when  subsequently  developed  and  opened  to 
a  greater  depth,  prove  to  be  as  valuable  as 
in  the  opinion  of  the  plaintiffs  so  expressed 
and  believed,  it  was  supposed  to  be;  and 
thus  failed  to  be  as  productive  and  valuable 
as  was  anticipated  at  the  time  of  the  sale 
of  the  stock  to  the  defendants." 

This  instruction  the  Court  refused  to 
give,  but  at  the  instance  of  the  defendants' 
counsel  ^ve  the  following  in  lieu  thereof, 
viz: 

^af  the  jury  shall  be  satisfied  that  the 
representations  contained  in  the  prospectus 
and  the  report,  as  part  thereof,  were  true 
at  the  time  they  were  made  as  to  all  the 
material  facts  constituting  an  inducement 
or  motive  to  the  defendants  to  subscribe  for 
the  stock,  and  as  to  which  the  defendants 
are  presumed  to  have  trusted  to  the  plain- 
tiffs, and  not  to  have  relied  on  their  own 
judgments,  and  that  no  fact  within  the 
knowledge  of  the  plaintiffs  materially 
affecting  the  value  of  the  thing  sold 
363  *was  suppressed  to  the  injury  of  the 
defendants,  the  subsequent  failure  of 
the  mine  in  value  and  productiveness,  and 
disappointment  of  the  expectations  and 
anticipations  of  the  parties,  does  not  im- 
pair the  right  of  the  plaintiffs  to  recover: 
And  the  subsequent  failure  of  the  mine  can 
be  relied  on  by  the  defendants,  only  as  evi- 
dence to  affect,  so  far  as  it  may,  the  ques- 
tion whether  the  representations  were  true 
at  the  time  they  were  made." 

To  the  refusal  of  the  Court  to  give  the 
instruction  asked  for  by  them  the  plaintiffs 
excepted. 

There  was  a  verdict  for  the  plaintiffs  for 
600  dollars,  with  interest,  whereupon  the 
defendants  asked  the  Court  for  a  new  trial, 
on  the  ground  that  the  verdict  was  contrary 
to  evidence;  but  the  Court  overruled  the 
motion,  and  gave  a  judgment  for  the  plain- 
tiffs according  to  the  verdict ;  and  the  de- 
fendants excepted.  Upon  the  application 
of  the  defendants  this  Court  awarded  a 
supersedeas  to  the  judgment. 

Robinson  and  Lyons,  for  the  appellants, 
insisted : 

1st.  That  the  proof  offered  to  shew  the 
organization  of  the  company  should  have 
been  rejected.  That  this  charter  was  a 
private  act,  and  the  organization  of^the 
company  must  therefore  be  proved.  United 
States  Bank  v.  Stearns,  15  Wend.  R.  314 ; 
Rees  V.  Conococheague  Bank,  5  Rand.  326; 
I/ithgow's  Case,  2  Va.  Cas.  297;  Bacon's 
Abr.  title  Corporations,  p.  12.  And  although 
the  books  of  a    corporation  are   competent 
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evidence  of  their  corporate  acts,  it  must 
first  be  proved  that  a  corporation  exists. 
Philips'  Evi.  1156  in  notes;  Ang-.  &  Ames 
on  Corpo.  533. 

2d.  Upon  the  question   whether  the  com- 
pany might  not  cease    to  exist  in  some  of 
the   modes    mentioned   in  the  instructions, 
without  a  proceeding  against  it   at  the  suit 
of  the  Commonwealth   to  enforce  the 

364  forfeiture  of  *it8  charter,  they  referred 
to  4  Comy.  Dig.  title  Franchise,  375; 

Greeley  v.  Smith,  3  Story's  C.  C.  R.  657. 

3d.  That  the  representations  of  Williams 
the  agent  of  the  plaintiffs  in  the  sale  of 
the  stock  to  the  defendants,  should  have 
been  received  in  evidence.  They  said  that 
the  cases  make  a  distinction  between  the 
declarations  of  the  agent  made  at  the  time 
of  the  contract,  and  those  made  before  or 
after.  Fairlie  v.  Hastings,  10  Ves.  R.  123. 
That  the  representations  of  Williams  offered 
in  evidence,  were  made  at  the  time  of  the 
contract ;  and  these  were  clearly  admissible. 
Westcott  V.  Bradford,  4  Wash.  C.  C.  R.  492; 
1  Stark.  Evi.  p.  47,  {  28 ;  Haynes  v.  Rutter, 
24  Pick.  R.  245 ;  Woods  v.  Clark,  Id.  35 ; 
Hannay  v.  Stewart,  6  Watts  487.  That  he 
was  an  agent  to  sell  stock,  and  representa- 
tions as  to  the  nature,  quality,  prospects, 
&c.  of  the  thing  sold,  were  legal  incidents 
of  his  powers.  Hough  v.  Doyle,  4  Rawle's 
R.  291.  That  the  prospectus  does  not  set 
forth  the  terms  of  his  agency ;  indeed  does 
not  mention  him;  and  cannot,  therefore, 
limit  his  powers.  Lobdell  v.  Baker,  1  Mete. 
R.  193;  Ix>cke  v.  Steams,  Id.  560;  Welsh  v. 
Carter,  1  Wend.  R.  185 ;  Story  on  Agency, 
58,  73,  135.  That  if  Williams  exceeded  his 
powers,  yet  when  plaintiffs  come  into  Court 
to  enforce  a  contract  made  by  him  they 
ratify  his  acts,  and  are  bound  by  his  repre- 
sentations. Story  on  Agency,  {  126, 135-39 ; 
U.  S.  Bank  v.  Davis,  2  Hill's  R.  452; 
Campbell  v.  Fleming,  28  Eng.  C.  L.  R.  29. 
And  they  insisted  that  the  question  as  to 
the  authority  of  the  agent,  ought  to  have 
been  determined  by  the  jury.  Paley  on 
Agency  211. 

4th.  That  the  Court  erred  in  excluding 
the  evidence  as  to  the  representations  made 
by  Jackson  the  president  of  the  company. 
They  insisted  that  the  representations  of 
Jackson  were  as  binding  on  the  company 
as  was  the   prospectus   itself.     Salem 

365  India  rubber  Co.  v.  *Adams,  23  Pick. 
R.  256;  Gibbs   v.    Neely,  7  Watts'  R. 

307;  Dobell  v.  Stevens,  10  Eng.  C.  L.  R. 
201;  Pilmore  v.  Hood,  35  Id.  43.  That 
these  representations  were  calculated  ma- 
terially to  influence  the  purchasers  of  the 
stock;  and  even  if  they  were  free  from  all 
moral  fraud,  yet  if  they  were  untrue  in  fact 
and  calculated  to  mislead  in  any  important 
particular,  they  were  proper  to  be  given  in 
evidence.  Pawson  v.  Watson,  Cowp.  R.  788; 
Adamson  v.  Jarvis,  13  Eng.  C.  L.  R.  346; 
Foster  v.  Charles,  19  Id.  113 ;  S.  C.  20  Id. 
64 ;  Polhill  v.  Walter,  23  Id.  38 ;  Humphrys 
V.  Pratt,  5  Bligh  P.  C.  New  series  154; 
Hazard  v.  Irwin,  18  Pick.  R.  95;  I^bdell  v. 
Baker,  1  Mete.  R.  193;  Smith  v.  Richards, 
13  Peters'  R.  26 ;  U.    S.    Bank   v.    Davis,  2 


Hill's  R.  452;  Conn  v.    Penn,    1   Peters'  C. 
C.  R.  496. 

B.  B.  Minor  and  Patton,  for  the  appel- 
lees, insisted: 

1st.  That  the  corporation  books  properly 
kept  are  evidence  of  the  organization  of 
the  company,  and  of  the  regularity  of  their 
proceedings.  Angel  &  Ames  on  Corp.  {  373. 
374,  567-70,  502;  Uticalns.  Co.  v.  Tilman,  1 
Wend.  R.  555;  Hagerstown  Turnp.  Co.  v. 
Creeger,  5  Har.  &  John.  122;  Wood  v. 
Jefferson  City  Bank,  9  Cow.  R.  205;  Grays 
V.  Turnpike  Co.,  4  i^nd.  578;  Turnpike 
Co.  V.  M'Carson,  1  Dev.  &  Batt.  309. 

2d.  That  no  act  of  forfeiture  of  a  charter 
can  be  relied  on  in  a  collateral  way  to  de- 
feat a  suit  by  the  corporation ;  but  there 
must  first  be  a  proceeding  for  the  purpose 
of  enforcing  the  forfeiture,  and  an  ouster  of 
the  franchise.  People  v.  Manhattan  Co., 
9  Wend.  R.  351 ;  Trent  v.  Cartersville  Bridge 
Co. ,  11  I^eigh  521 ;  Angel  &  Ames  on  Corp. 
224-5,  and  also  82,  84,  85,  86!  As  to  the 
omission  to  elect  officers,  they  referred  to 
Angel  &  Ames  on   Corp.    106-8,  and  734-36. 

3d.  That  Williams  was  a  special  agent  to 
make  sale  of  the  stock ;  that  the  only  evi- 
dence of  his  agency  which  these  defendants 
had,  was  his  possession  of  the 
366  ^prospectus  and  the  report  of  the  di- 
rectors; and  these  distinctly  stated 
what  was  to  be  sold,  and  described  the  sub- 
ject. If,  therefore,  Williams  made  any 
other  representations  than  are  contained 
therein,  the  defendants  were  obliged  to 
know,  by  an  inspection  of  his  powers,  that 
he  had  no  authority  to  make  it;  and  they 
were  bound  to  look  to  his  powers.  Story 
on  Agency,  i  76;  Angel  A  Ames  on  Corp., 
p.  301.  They  insisted  that  the  rule  as  to 
an  agent  of  a  corporation  was  the  same,  or 
even  more  stringent  than  that  applicable 
to  agents  of  private  persons.  Angel  & 
Ames  on  Corp.,  p.  215,  216,  290,  292;  Gunnis 
V.  Erhart,  1  H.  Bl.  289;  Howard  v.  Braith- 
waite,  1  Ves.  &  Beame  202;  Powell  v.  Ed- 
monds, 12  East  6;  Whitehead  v.  Tuckett, 
15  East  400;  Fenn  v.  Harrison,  3  T.  R.  757. 
And  this  rule  limited  the  agent  strictly  by 
his  authority ;  so  that  he  could  not  bind  his 
principal  for  any  thing  beyond  it.  Gibson 
V.  Colt,  7  John.  R.  390;  Delafield  v.  The 
State  of  Illinois,  2  Hill's  R.  159;  North 
River  Bank  v.  Aymar,  3  Hill's  R.  262; 
Mann  v.  King,  6  Munf.  428;  Hooe,  &c.  v. 
Oxley,  &c.,  1  Wash.  19;  Hopkins  v.  Blane, 
1  Call  362;  Blane  v.  Proudfit,  3  Call  207; 
Bank  U.  S.  v.  Beirne,  1  Gratt.  234 ;  Union 
Bank  v.  Beirne,  Id.  226 ;  Hortons  v.  Townes, 
6  Leigh  47 ;  Bryant  v.  Moore,  26  Maine  R. 
84;  Brown  v.  Johnson,  12  Smeade  &  Marsh. 
398;  Bank  of  Hamburg  v.  Johnson,  3  Rich- 
ardson's R.  42;  Schimmelpennich  V.  Baird* 
1  Peters'  R.  264 ;  Parsons  v.  Armor,  3  Id. 
413;  Walker  v.  Smith,  1  Wash.  C.  C.  R- 
152;  Rossiter  V.  Rossi ter,  8  Wend.  R.  494; 
Jones  V.  Edney,  3  Camp.  R.  285 ;  Pickering 
V.  Dowson,  4  Taunt.  R.  779;  Kain  v.  Old, 
9  Eng.  C.  L.  R.  205 ;  Jaques  v.  Todd,  3 
Wend.  R.  83. 

4th.  That  the  Court  properly  excluded  the 
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evidence  as  to  the  statements  of  Jackson, 
the  president  of  the  company.  He  had  no 
anthority  further  than  as  president ;  and  it 
was  no  part  of  his  official  duty  to  make 
statements  as  to  the  value  of  the  stock, 

367  or  the  condition,  ^prospects,  Ac,  of 
the  company,  in  order  to  induce  sub- 
scriptions. Angel  A  Ames  on  Corp.,  243, 
249,  251 ;  Hartford  Bank  v.  Barry,  17  Mass. 
R.  ^. 

BALDWIN,  J.,  delivered  the  opinion  of 
the  Court. 

The  question  presented  by  the  second  bill 
of  exceptions  taken  at  the  trial  is,  whether 
the  Circuit  court  erred  in  rejecting*  the  evi- 
dence offered  by  the  defendants  in  these 
actions  for  the  purpose  of  proving  that  the 
contract  upon  which  the  actions  are  founded 
was  procured  from  them  respectively  by 
false  and  fraudulent  representations  made 
to  them  at  the  time,  as  to  the  description, 
condition  and  value  of  the  subject,  by  Wil- 
liams the  agent  of  the  plaintiffs.  And  the 
question  must  be  considered  upon  the  hy- 
pothesis, that  the  defendants  were  able  and 
ready  to  prove  such  false  and  fraudulent 
representations  so  made  at  that  time.  The 
fint  step  in  the  order  of  such  proof  was  of 
necessity  evidence  of  the  declarations  and 
conduct  of  the  agent  at  the  time  the  con- 
tract was  entered  into ;  and  the  decision  of 
the  Court  excluding  the  representations  so 
made  by  him,  assumes  the  proposition,  that 
though  the  contract  in  question  was  so 
fraudulently  procured  from  the  defendants, 
it  is  nevertheless  obligatory  upon  them. 

It  cannot  be  doubted  that  where  a  con- 
tract is  made  between  parties  acting  for 
themselves  as  principals,  and  in  an  action 
founded  upon  it,  the  defence  is  that  the 
contract  was  procured  by  the  false  and 
fraudulent  representations  of  the  party 
seeking  to  enforce  it,  his  conduct  and  dec- 
larations at  the  time  are  parts  of  the  res 
gestae,  and  essential  elements  of  the  defence. 
If  therefore  the  decision  of  the  Court  below 
can  be  sustained,  it  must  be  upon  the 
ground  of  a  distinction,  applicable  to  these 
cases,  between  the  effect  of  such  a  fraud 
when  perpetrated  by  a  principal,  and  its 
effect  when  perpetrated  by  an  agent. 

368  *The  question  whether  an  agent  has 
transcended    the  authority  conferred 

on  him  by  his  principal  in  making  a  con- 
tract, usually  arises  where  the  other  party 
18  seeking  to  enforce  it,  and  the  agent's 
want  of  authority  is  relied  upon  by  the 
principal  as  matter  of  defence  against  the 
performance  of  the  contract  on  his  part. 
But  in  the  present  cases,  the  principals  de- 
mand the  performance  of  the  contract  by 
the  other  parties,  and  of  course  recognize 
the  authority  of  their  agent  to  procure  it, 
but  deny  that  they  can  be  affected  by  the 
alleged  false  and  fraudulent  representations 
employed  by  him  for  that  purpose.  This 
denial  rests  upon  the  alleged  ground  that 
Williams  was  an  agent  of  limited  powers, 
restricted  by  his  principals  from  making 
any  representations  true  or  false  on  the 
subject  of  the  contract,  and  made  the  mere 


medium  for  communicating  to  purchasers 
the  terms  of  sale  proposed  b3'  his  principals, 
and  their  own  representations  of  the  de- 
scription, condition  and  value  of  the  prop- 
erty. 

But  the  admissibility  of  evidence  to  prove 
the  procurement  of  a  contract  by  the  fraud- 
ulent practices  of  an  agent  does  not  turn 
upon  the  extent  or  the  limitations  of  his 
authority;  for  if  so,  then  as  the  principal 
may  in  most  cases  recognize  and  confirm 
the  authority  of  the  agent,  the  consequences 
of  his  misconduct  would  be  visited,  not 
upon  the  person  whose  confidence  enabled 
him  to  commit  the  fraud,  but  upon  its  in- 
nocent victim.  The  fraudulent  conduct  of 
the  agent  in  procuring  a  contract  may  be 
an  abuse  of  his  known  authority,  or  it  may 
be  accomplished  by  means  of  the  suppres- 
sion or  concealment  of  the  limitations  upon 
it;  and  in  neither  case  can  his  principal 
give  validity  to  the  contract  by  repudiating 
the  fraudulent  practices  employed  to  ob- 
tain it. 

That  a  person  professing  to  act  as  agent 
for  another  does  so  wholly  without  author- 
ity, or  transcends  the  authority  actually 
conferred  upon  him  by  his  principal, 
369  *is  no  reason  for  enforcing  the  con- 
tract against  the  other  party  when 
obtained  from  him  by  false  and  fraudulent 
representations.  In  the  words  of  a  judi- 
cious writer:  **Contracts  made  for  the  ben- 
efit of  another,  but  without  his  privity  or 
consent,  may  be  rejected  or  affirmed  at  his 
election.  But  by  making  the  election  to 
affirm  it  he  adopts  that  which  is  detrimen- 
tal, as  well  as  that  which  is  for  his  benefit. 
And  in  seeking  to  enforce  contracts  entered 
into  by  agents,  the  principal  is  subject  to 
have  them  impeached  by  any  conduct  of 
his  agent  which  would  have  that  effect  if 
proceeding  from  himself.  Bvery  species  of 
fraud,  misrepresentation  or  concealment, 
therefore,  in  the  agent,  affects  the  princi- 
pal's right  to  recover."  Paley  Agency, 
324-5. 

That  an  agent  to  sell  is  restricted  in  the 
delegation  of  his  authority  by  his  principal 
from  making  any  representations  on  the 
subject  of  the  contract,  whether  true  or 
false,  has,  it  is  true,  a  bearing  upon  the 
obligatory  force  of  the  contract ;  but  it  is 
as  a  question  of  fact,  and  not  as  a  question 
of  law.  It  may  be  used  in  evidence  as 
tending  to  prove  that  the  representations 
of  the  agent,  though  false  and  fraudulent, 
had  not  the  effect  of  deceiving  the  pur- 
chaser. But  this  presupposes  that  the 
restraint  upon  the  authority  of  the  agent 
was  known  to  the  purchaser ;  and  whether 
he  knew  it,  and  the  effect  of  such  knowledge 
in  preventing  him  from  being  deluded,  de- 
ceived and  defrauded,  are  also  questions  of 
fact  for  the  consideration  of  the  jury. 

It  is  difficult  to  conceive  a  case  of  an 
action  founded  upon  a  contract  of  sale,  to 
which  the  defence  is  that  it  was  obtained 
by  fraud,  in  which  the  acts  and  declarations 
whether  of  the  principal  seeking  to  enforce 
the  contract,  or  of  his  agent  through  whose 
I  intervention  it  was  procured,    occurring  at 
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the  time  of  making   it   as   part  of  the  res 

g-estae,    aire  inadmiaaible  evidence.     Such  a 

defence   does    not    present    a    naked 

370  question  of  law   for  *the  decision  of 
the   Court ;  but   a   mixed  question  of 

law  and  fact  for  the  consideration  of  the 
jury,  with  the  aid  of  such  instructions  as 
the  Court  may  give  in  regard  to  the  princi- 
ples of  law  applicable  to  the  facts  that  may 
be  proved  to  the  satisfaction  of  the  jury. 

The  bill  of  exceptions  shews  nothing  to 
render  these  cases  an  exception  to  the  gen- 
eral rule  of  evidence  just  mentioned.  It 
appears  therefrom  that  the  contract  in 
question  consisted  of  a  written  prospectus 
on  the  part  of  the  plaintiffs,  in  the  form  of 
a  subscription  paper,  to  be  signed  by  the 
purchasers,  for  the  sale  of  a  number  of 
shares  of  reserved  stock  of  their  Gold  Min- 
ing company,  upon  the  terms  and  condi- 
tions therein  prescribed,  representing  the 
mines  to  be  in  full  and  successful  opera- 
tion, with  several  particulars  of  description 
and  recommendation,  and  referring  to  the 
last  report  of  the  president  and  directors  of 
the  company  for  a  full  description  of  the 
mine,  buildings,  machinery,  &c.,  which 
subscription  paper  was  signed  by  the  de- 
fendants and  others.  The  plaintiffs  also 
gave  in  evidence  a  report  of  the  president 
and  directors  of  the  company  to  the  st9ck- 
holders,  containing  a  detailed  and  favour- 
able description  and  statement  of  the  con- 
dition of  the  mining  property,  and  of  the 
operations,  resources  and  prospects  of  the 
company,  as  being  the  report  referred  to  in 
the  prospectus ;  but  it  does  not  appear  that 
it  was  shewn  to  the  defendants,  or  was 
called  for  by  them;  or  that  the  prospectus 
itself  was  read  to  or  by  them,  except  so  far 
as  it  may  be  inferred  from  their  having 
subscribed  it.  It  further  appears  that  Wil- 
liams was  an  agent  of  the  company  for 
effecting  the  contemplated  sales  of  the  stock 
upon  the  terms  and  conditions  prescribed 
in  the  prospectus ;  but  the  extent  or  limita- 
tions of  his  authority  do  not  appear,  except 
so  far  as  may  be  inferred  from  the  facts 
above  mentioned,  and  the  recognition  of 
his  agency  by  the  act  of  the  company  in 
seeking    to   enforce    the   contract    in 

371  question.     Upon  this  state  *of  facts, 
the  defendants  offered    to  prove  that 

Williams,  at  the  time  of  procuring  the  sub- 
scriptions of  stock  from  them,  and  for  the 
purpose  of  inducing  them  to  subscribe  for 
and  purchase  the  same,  made  representa- 
tions, in  addition  to  those  contained  in  the 
prospectus  and  report  therein  referred  to, 
as  to  the  description,  condition  and  value 
of  the  gold  mine,  upon  the  faith  of  which 
the  defendants  became  subscribers  for  said 
stock ;  which  representations  were  false  and 
fraudulent;  and  for  the  purpose  of  getting 
such  proof,  asked  a  witness  to  state  what 
representations  were  made  to  the  defendants 
as  aforesaid,  touching  the  value  and  de- 
scription of  the  mine  and  condition  of  the 
company:  whereupon  the  counsel  for  the 
plaintiffs  objected  to  the  question  and  any 
answer  thereto,  upon  the  ground  that  it 
was  incompetent  for  the  defendants  to  give 


evidence  of  any  representations  by  said 
Williams,  because  they  insisted  that  he  was 
a  limited  agent,  whose  authority  was  de- 
fined by  the  said  prospectus  and  the  report 
of  the  president  and  directors  therein  re- 
ferred to. 

We  are  of  opinion,  for  reasons  above  sug- 
gested, that  the  Circuit  court  erred  in  re- 
jecting the  evidence  so  offered  by  the 
defendants,  upon  the  ground  urged  on  the 
part  of  the  plaintiffs,  and  if  the  propriety 
of  its  rejection  on  any  other  ground  could 
be  considered  by  this  Court,  as  to  which 
we  express  no  opinion,  none  such  appears 
from  the  bill  of  exceptions.  The  evidence 
relied  on  by  the  plaintiffs  as  proving  ac- 
quiescence in  and  recognition  of  the  con- 
tract on  the  part  of  the  defendants,  was 
proper  for  the  consideration  of  the  jury,  in 
connection  with  all  the  circumstances  of 
the  case,  and  the  principles  of  law  applica- 
ble thereto ;  but  could  not  be  used  by  way 
of  estoppel,  for  the  purpose  of  excluding 
the  evidence  of  fraud  offered  by  the  defend- 
ants. 

The  Court  is  further  of  opinion,  that  the 
Circuit  court  did  not  err  in  the  rejection  of 
the  declarations  of  Jackson,  the  president 
of  the  company,  as  stated  in  the 
372  *third  bill  of  exceptions,  upon  the 
assumption  made  by  that  Court,  that 
he  was  identified  as  the  person  who  made 
them ;  inasmuch  as  it  does  not  appear  that 
he  acted  as  the  authorised  agent  of  the 
company  for  the  purpose  of  making  sales 
of  the  stock  above  mentioned. 

And  the  Court  is  further  of  opinion,  that 
there  is  no  error  in  the  several  decisions  of 
the  Circuit  court,  rejecting  proposed  in- 
structions, nor  in  the  actual  instructions 
given,  as  set  forth  in  the  several  bills  of 
exception  in  relation  thereto. 

The  Court  therefore,  without  considering 
whether  the  bill  of  exceptions  to  the  refusal 
of  the  Circuit  court  to  grant  a  new  trial, 
was  properly  taken,  is  of  opinion  that  the 
judgments  must  be  reversed  for  the  error  of 
that  Court  in  rejecting  the  evidence  offered 
of  the  declarations  of  Williams,  as  stated 
in  the  second  bill  of  exceptions. 

Judgments  reversed,  with  costs  to  the 
plaintiffs  in  error,  verdict  set  aside,  and 
new  trial  directed. 


373  *Morris  v.  Peregoy. 

April  Term,  1861.  Richmond. 

(Absent  Cabklu  P.) 

Detinue— Pemale  Slave— Recovery.*— In  an  action  of 
detinue  for  a  female  slave,  the  recoyery  may  be, 
not  only  for  the  slave  named  in  the  writ,  bnt  for 
her  children  born  since  the  commencement  of 
the  action. 

This  was  an  action  of  detinue  brought  in 
the  Circuit  court  of  Orange  county,  by 
Thomas  H.  Peregoy  against  George  Morris, 
for  the  recovery  of  four  slaves,  one  of  ^^hom 
was  named    Fanny.     On   the   trial   an    in- 

*See  monographic  »o^  on  "Detinne  and  Replevin." 
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straction  was  asked  for  by  the  defendant 
and  refused  by  the  Court,  and  another  in- 
struction was  g-iven ;  and  exceptions  were 
taken,  but  it  is  not  important  to  report 
them.  Thejnry  found  a  verdict  for  the 
four  slaves  mentioned  in  the  writ  and  decla- 
ration, and  also  for  a  fifth,  the  child  of 
Fanny,  born  since  the  institution  of  the 
snit;  and  there  was  judgment  accordingly; 
whereupon  Morris  applied  to  this  Court  for 
a  supersedeas,  which  was  awarded. 

Lyons,  for  the  appellant,  and  Robert  G. 
Scott,  for  the  appellee,  submitted  the  case 
on  printed  notes. 

By  the  Court.     The  judgment  is  affirmed. 


374      ^Yarborough  &  Wife  v.  Deshazo. 

April  Term,  1861.  Richmond. 
(Absent  CABKiiL.  P.) 

I.  Appgsli    Bond  Not  aivca  within  PrMCribed  Period 

-BIlKt*— Upon  an  appeal  to  the  Court  of  appeals, 
from  a  Anal  jndffment.  decree  or  order,  if  the 
atipeal  bond  la  not  riven  within  five  years  from 
the  date  of  the  said  Judirment,  decree  or  order, 
the  appeal  will  be  dismissed. 

X  StitBfrs  CQnjtnictlon.t— A  case  in  which  there 
lus  been  a  final  decree  is  not  a  pending  suit  in 
the  sense  of  the  Code,  ch.  16,  %  18,  p.  101,  and  ch.  216, 
It  p.  800. 

1.5tetate  of  Llmltstioas  >- Proviso  —  Appllcablo  to 
WlMt—The  proviso  in  the  act  for  limitation  of 
suits  as  to  riffhts  existing  when  the  Code  takes 
effect,  ch.  140.  f  10.  p.  640.  is  restricted  to  actions 
and  rights  barred  by  that  chapter;  and  does  not 
extend  to  the  law  limitlufir  and  regulatinff  appeals. 

This  was  a  motion  to  dismiss  the  appeal 
in  this  case,  because  it  was  not  perfected  in 
time.  It  appears  that  there  was  a  final 
decree  in  the  cause  on  the  10th  of  November 
1845,  from  which  an  appeal  was  allowed  on 
the  8th  of  November  1850,  and  process  is- 
taed  from  the  clerk's  office  on  the  next  day ; 
bnt  the  appeal  bond  was  not  executed  until 
the  18th  of  December  1850. 

8.  Taylor,  for  the  motion,  referred  th« 
Court  to  the  Code  of  1850,  ch.  182,  {  17,  p. 
666. 

J.  Howard,  in  opposition  to  the  motion, 
referred  to  Williamson  v.  Gayle,  4  Gratt. 
180. 

'Appeals— Bond  Not  Olven  within  Prescribed  Period 

—ClfKt.— The  proposition  of  the  principal  case,  that 
ao  appeal  will  be  dismissed  when  the  appeal  bond 
Is  not  flriren  within  the  time  prescribed  by  law,  was 
approred  in  Otterback  v.  Alexandria  &  Fredericks- 
barsr  R.  Co..  86  Gratt.  941.  942;  Pace  v.  FlckUn.  76  Va. 

See  the  principal  case  also  cited  in  Dunbar  v. 
Dunbar,  5  W.  Va.  6TO. 

Laws  Allowtaw  Appeals— Remodlsi  In  Nature.— The 
principal  case  was  cited  in  Crawford  v.  Halsted,  20 
Gratt  296,  as  boldinir  that  laws  relating  to  appeals 
ire  remedial  in  nature.  See  the  principal  case  also 
cited  in  Price  v.  Harrison,  81  Gratt.  114. 

tStatntcs— Construction.— See  principal  case  cited 
In  Kelson  v.  Jennings,  S  P.  &  H.  869. 


ALLEN,  J.,  delivered  the  opinion  of  the 
Court. 

In  the   case  of  Williamson   v.    Gayle,    4 

Gratt.    180,  it   was  decided   that  the  act  of 

1830-31,  Sup.  Rev.  Code,    p.    148,    limiting* 

appeals  to   this  Court,   refers  to  the 

375  time  *of   presenting  the   petition  for 
an  appeal  to  the  Court,  or  a  Judge  in 

vacation.  That  if  the  petition  be  presented 
within  five  years  from  the  date  of  the  judg- 
ment or  decree,  the  appeal  is  not  barred  by 
the  statute.  That  the  appeal  being  allowed, 
the  cause  was  pending  in  the  Court  of  ap- 
peals ;  and  that  the  failure  of  the  appellant 
to  execute  the  appeal  bond  directed  to  be 
given  on  granting  the  appeal,  did  not  avoid 
the  appeal.  In  the  opinion  given  in  that 
case  it  was  said  that  '*by  the  terms  of  the 
statute,  the  limitation  applies  to  the  time  at 
which  the  petition  shall  be  preferred  to  the 
Court,  or  any  Judge  in  vacation.  The  law 
is  silent  as  to  the  period  within  which  the 
bond  may  be  given.  The  petition  may  be 
preferred  on  the  last  day  allowed  by  law, 
and  will  be  within  time,  but  if  not  acted 
on  within  the  five  years  by  the  Judge  or 
Court,  bond  could  not  be  given  within  the 
five  years,  or  if  acted  on  within  the  time 
limited,  it  might  be  impossible,  from  the 
remoteness  of  the  county,  to  execute  the 
bond  in  time.  In  such  instances,  would  it 
be  contended  the  party  had  lost  his  right 
to  appeal?** 

The  law  as  thus  construed,  with  the  rea- 
sons assigned  for  such  construction,  were 
before  the  legislature  at  the  late  revision. 
The  Code  of  Virginia,  ch.  182,  {  17,  p.  686, 
provides  that  **no  process  shall  issue  on 
any  appeal,  writ  of  error  or  supersedeas  al- 
lowed to  or  from  a  final  judg-ment,  decree 
or  order,  if,  when  the  record  is  delivered 
to  the  clerk  of  the  appellate  Court,  there 
shall  have  elapsed  five  years  since  the  date 
of  such  final  judgment,  decree  or  order:  But 
the  appeal,  writ  of  error  or  supersedeas 
shall  be  dismissed  whenever  it  appears  that 
five  years  have  elapsed  since  the  said  date 
before  the  record  is  delivered  to  such  clerk, 
or  before  such  bond  is  given  as  is  required 
to  be  given  before  the  appeal,  writ  of  error 
or  supersedeas  takes  effect.** 

Under   this   law,     although   the   petition 

may     have    been    preferred,     and     appeal 

allowed,     within    the    time    limited, 

376  *yet  if  the  record  be  not  delivered   to 
the  clerk  of  the   appellate  Court;  and 

where  bond  is  required,  if  it  be  not  also 
^iven  within  five  years  from  the  date  of  the 
judgment,  the  appeal  must  be  dismissed. 
No  reservation  is  made  to  meet  the  cases  of 
hardship  suggested  in  the  opinion  delivered 
in  Williamson  v.  Gayle,  or  to  secure  a  per- 
fect equality  between  suitors  residing  near 
to  or  remote  from  the  places  at  which  the 
sessions  of  the  Court  are  held.  A  short  pro- 
viso allowing  a  certain  number  of  days  ftom 
the  date  of  the  order  granting  the  appeal, 
to  file  the  record  and  give  bond,  when  re- 
quired, though  the  five  years  should  have 
elapsed,  would  have  remedied  the  inconven- 
ience, if  it  had  been  deemed  of  any  impor- 
tance to  provide   for   it.     In  the  absence  of 


155 


7  QRATT. 


ViRGiinA  Rbpori^s,  Annotatbd. 


877,  878.  879 


any  such  provision,  the  law  is  imperative, 
and  no  discretion  is  left  to  the  Court.  Par- 
ties desiring  to  apply  for  appeals  must  make 
their  applications  in  time  not  only  to  allow 
the  Court  or  Judg'e  to  act  upon  it,  but  also 
to  allow  themselves  time  to  file  the  records 
in  the  appellate  Court,  and  to  give  the 
bonds  required.  In  the  present  case  a  final 
decree  was  rendered  by  the  Circuit  court 
of  Powhatan  county  on  the  10th  November 
1845.  It  does  not  appear  when  the  petition 
was  presented,  but  an  appeal  was  allowed 
in  Court  on  the  8th  November,  and  process 
issued  on  the  9th  of  November  1850 ;  and  it 
appears  from  the  certificate  of  the  proper 
clerk  that  an  appeal  bond  was  executed  on 
the  18th  of  December  1850.  Five  years  from 
the  date  of  the  decree  had  not  elapsed  be- 
fore the  record  was  delivered  to  the  clerk, 
but  more  than  five  years  had  elapsed  since 
the  date  of  the  decree  before  the  bond  was 
g-iven.  It  therefore  falls  within  the  terms 
of  the  law,  and  the  appeal  must  be  dis- 
missed. The  appeal  was  allowed  under  the 
act  in  the  New  Code,  the  only  law  in  force 
at  the  time,  regulating  appeals,  and  must 
be  governed  by  its  provisions.  Not  being  a 
prosecution,    suit    or    proceeding    pending 

on  the  1st  July  1850,  when  the  Code 
377      *went  into  operation,  it  is  not  affected 

by  the  18th  section,  ch.  16,  p.  101,  and 
the  2d  section,  ch.  215,  p.  800  of  the  Code, 
providing  that  the  repeal  of  the  previous 
acts  should  not  affect  any  prosecution,  suit 
or  proceeding  pending  on  that  day.  The 
proviso  in  the  act  for  limitation  of  suits 
as  to  rights  existing  when  the  Code  takes 
effect,  contained  in  the  19th  section,  ch. 
149,  p.  594,  is  restricted  to  actions  and 
rights  barred  by  that  chapter,  and  does  not 
extend  to  the  law  limiting  and  regulating 
appeals.  

Lyon's  AdmV  v.   Magagnos*  Adm*r. 

April  Term.  1851.  Richmond. 

(Absent  Cabbll,  P.) 

I.  Legacy— Direction  to  Be  Paid  a  Year  after  Teetatrix' 
Deatii—intereet.— Testatrix  fflves  a  legacy,  and 
directs  it  shall  be  paid  within  a  year  from  her 
death.  The  legacy  bears  Interest  from  the  end 
of  the  year,  thouflrh  there  is  no  hand  to  receive  it 
for  thirteen  yeai^. 

a.  Same-No  Hand  to  Receive  it  -Doty  of  Executor.*— 

Where  there  is  no  hand  to  receive  a  legacy,  the 
executor  should  invest  it  in  an  Interest  bearing 
fund,  or  brinsr  it  into  Court  to  be  so  invested. 

3.  Same— Statute  of  Limitations— Caae  at  Bar.— The 
legatee  having  died  shortly  after  the  testatrix 
and  before  a  qualification  upon  her  estate  in  this 
country,  and  there  having  been  no  administration 
on  the  estate  of  the  legatee  for  twelve  years,  the 
act  of  limitations  of  1826  does  not  bar  the  claim 
for  the  legacy. 

Anne  M.  G.  Magagnos  was  a  French  wo- 
man who  came  to  this  country  some  time 
before  1807.     At  that  time  she  lived  in  Nor- 

*See  monographic  note  on  "Executors  and  Admin- 
istrators." 


folk,  where  she  kept   a  clothing  store,    by 

which    she   made   a  considerable    property. 

She  returned  to  France  in  1818,  and 

378  died  in  1826,  at   Marseilles.     ^Shortly 
before  her  death   she  made   her   will, 

which  was  written  in  French,  and  was  duly 
proved  in  France;  and  in  August  1827  a 
copy  properly  authenticated  was  admitted 
to  record  by  the  Borough  court  of  Norfolk. 
In  August  1829  Joseph  Magagnos  qualified 
as  administrator  with  the  will  annexed. 
By  one  clause  of  her  will  she  says:  '*! 
leave  to  Jean  Layene,  and  in  case  of  his 
death,  to  his  children,  and  in  case  he  has 
left  no  children,  then  to  his  heirs  or  legal 
representatives,  1200  dollars,  or  six  thotisand 
francs,  also  payable  within  the  year  of  my 
decease.  The  said  Jean  Layene  was  bom 
in  Washington,  and  was  purser  in  the 
navy  at  Norfolk  in  Virginia  during  the  time 
of  the  embargo. ' ' 

On  the  28th  uf  November  1840,  Sanford 
Chancellor  qualified  as  the  administrator  of 
John  Lyon ;  and  then  filed  his  bill  in  the 
Circuit  court  of  Norfolk  borough  against  the 
administrator  of  Madame  Magagnos,  in 
which  he  charged  that  his  intestate  was  the 
person  referred  to  in  Madame  Magagnos* 
will  as  Jean  Layene,  he  having  been  a 
purser  in  the  navy  at  Norfolk  at  the  time 
designated  by  her,  and  dealing  largely  with 
her  at  her  store ;  and  that  he  died  between 
the  first  of  the  year  1827  and  1829.  The 
administrator  answered,  denying  that  John 
Lyon  was  the  Jean  Layene  of  the  will; 
and  relying  upon  the  act  of  the  8th  of  March 
1826  limiting  proceedings  against  fiduci- 
aries. 

The  evidence  in  the  cause  satisfied  the 
Court  below  and  this  Court,  that  the  intes- 
tate of  the  plaintiff  was  the  party  referred 
to  in  the  will  of  Madame  Magagnos ;  and 
the  cause  coming  on  to  be  heard  in  July 
1843,  the  Court  held  that  the  plaintiff  was 
entitled  to  the  legacy  of  1200  dollars,  with 
interest  from  the  28th  of  November  1840; 
and  directed  an  account  of  the  defendant's 
administration  upon  the  estate  of  Madame 
Magagnos.  On  the  next  day,  however,  this 
decree  was  set  aside,  and  the  administrator 
admitting  assets   sufficient  to  satisfy 

379  the  *decree  about  to  be  made,  it  Tvas 
decreed  that  the  plaintiff  as  adminis- 
trator of  John  Lyon  deceased,  recover  of 
the  defendant  as  the  administrator  with  the 
will  annexed  of  Anne  M.  6.  Magagnos,  the 
sum  of  1200  dollars,  with  interest  thereon  at 
the  rate  of  six  per  cent,  per  annum,  from 
the  28th  day  of  November  1840  till  paid,  and 
his  costs ;  thus  giving  interest  on  the  leg- 
acy only  from  the  date  of  the  plaintiff's 
qualification  as  administrator  of  Lyon. 
From  this  decree  the  plaintiff  applied  to 
this  Court  for  an  appeal,  which  was  al- 
lowed. 

W.  Harrison,  for  the  appellant,  referred 
to  Granberry  v.  Granberry,  1  Wash.  246 ;  2 
Fonb.  Equ.  p.  432,  {  3;  Bourne's  ex'or  v. 
Mechan,  1  Gratt.  292. 

There  was  no  counsel  for  the  appellee. 
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ALIrBN,  J.,  delivered  the  opinion  of  the 
Conrt. 

The  C^urt  is  of  opinion,  that  there  is  no 
error  in  so  much  of  the  decree  as  decides 
that  the  appellant  is  entitled  to  the  legacy 
of  1200  dollars,  mentioned  in  the  will  of  the 
testatrix.  But  as  by  the  terms  of  the  will 
the  said  leg^acy  was  payable  within  one  year 
after  the  decease  of  the  testatrix,  the  Court 
is  of  opinion  there  was  error  in  allowing^ 
interest  thereon  from  the  28th  day  of  No- 
vember 1840,  instead  of  allowing  interest 
from  a  year  after  the  death  of  the  testatrix : 
the  Court  being  of  opinion  that  although 
there  was  no  hand  to  receive  the  same,  it 
was  the  duty  of  the  representative  of  the 
estate  of  the  testatrix  to  have  invested  the 
tame  in  some  interest  bearing  fund,  or  to 
have  paid  the  same  into  Court  to  be  in- 
vested ;  and  failing  to  do  so,  and  retaining 
the  fund,  he  should  account  for  the  interest. 
Burwell's  ex'or  v.  Anderson,  3  Leigh  348 ;  S. 
C  6  Gratt.  405 ;  Bourne's  ex*or  v.  Mechan, 
1  Gratt.  292.  And  the  Court  would  now 
proceed  to  enter  such  a  decree  as  the  Court 

below  should  have  done,  if  it  appeared 
380     *^that  assets  sufficient  to  pay  the  same 

had  come  to  the  hands  of  the  appellee. 
Bnt  as  the  admission  of  assets  was  made 
with  reference  to  the  amount  of  the  claim 
as  ascertained  by  the  interlocutory  decree, 
sach  admission  should  not  bind  the  party 
to  the  payment  of  the  larger  amount  to 
which  the  appellant  is  entitled. 

It  is  therefore  adjudged  and  ordered,  that 
80  much  of  said  decree  as  conflicts  with  this 
opinion,  be  reversed,  with  costs  to  the  ap- 
pellant; and  that  the  residue  be  affirmed. 
Cause  remanded  for  an  account  of  assets, 
nnless  a  sufficiency  to  pay  the  plaintiff's 
claim  be  admitted ;  and  for  a  final  decree 
according  to  the  principles  above  declared. 


Peyton  &  Others  v.  Stratton  &  Others. 

April  Term,  1861,  Rlchmoncl. 
(Absent  Cabsi^l.  P.) 

Partacraiilps^DlsMiliitloii— Transfer  of  Partnership 
Debts-Case  at  Bar.— S  Is  the  actinflr  member  of 
the  firm  of  L,  S  &  Ck>.  The  partnership  Is  dissolved 
\fj  the  death  of  L:  the  firm  beinsr  largely  indebted 
to  S  for  advances  for  them  in  their  business,  and 
SbeinflT  Indebted  to  P  the  commission  merchant 
of  the  firm  and  S.  S  transfers  to  P  the  debt  due 
him  from  the  firm  in  discharge  of  his  debt  due  to 
P.  and  credits  the  firm  with  the  amount.  HsiiD: 
S  under  the  circumstances  of  the  case  was  au- 
thorised to  make  the  transfer,  and  the  members 
of  the  iirm  were  bound  for  the  amount  to  P. 

This  was  an  action  of  assumpsit,  brought 
in  the  Circuit  court  of  Buckingham  county 
by  Peyton,  Deane  &  Edwards  against  Peter 
B.  Stratton  and  three  others,  surviving  part- 
ners of  the  firm  of  Lancaster,  Strat- 
381  ton  &  *Co.  On  the  trial  after  a 
number  of  exceptions  had  been  taken, 
in  which  all  the  evidence  was  stated,  there 
was  a  verdict  for  the  defendants.  The 
plaintiffs    thereupon   asked  for  a  new   trial 


on  the  ground  that  the  verdict  was  contrary 
to  the  evidence ;  but  the  Court  overruled  the 
motion,  and  the  plaintiffs  excepted.  In 
this  bill  of  exceptions  the  Conrt  certified  all 
the  evidence  stated  in  the  previous  bills  of 
exceptions  as  to  the  facts  proved. 

It  appears  from  the  evidence  that  Lan- 
caster, Stratton  &  Co.  were  partners  and 
millers  doing  business  at  Curdsville  in  the 
county  of  Buckingham ;  and  that  Peter  B. 
Stratton  was  the  managing  partner.  The 
business  was  commenced  in  the  spring  or 
summer  of  1838.  and  Nathaniel  Lancaster 
one  of  the  partners  died  on  the  19th  of 
March  1841 ;  but  the  business  was  continued 
until  the  30th  of  June  of  that  year. 

In  the  year  1838  Peter  B.  Stratton  com- 
menced business  as  a  merchant  at  Curds- 
ville, in  his  own  name ;  and  in  September 
1839  he  formed  a  partnership  with  Richard 
A.  Booker,  under  the  name  of  Stratton  & 
Booker,  which  was  continued  until  Septem- 
ber 1841. 

Peter  B.  Stratton  being  the  acting  part- 
ner in  both  concerns,  and  the  books  of 
Lancaster,  Stratton  &  Co.  being  in  fact 
kept  in  his  storehouse,  he  purchased  the 
grain  manufactured  at  the  mill  of  Lancas- 
ter, Stratton  &  Co.  paying  for  it  sometimes 
by  goods  out  of  his  store  or  the  store  of 
Stratton  A  Booker,  and  at  others  by  his 
own  money  or  his  own  note,  or  by  the  pro- 
ceeds of  the  flour  manufactured.  This 
flour  was  shipped  to  the  plaintiffs  Peyton, 
Deane  &  Ekl wards,  commission  merchants 
in  Richmond ;  and  Peter  B.  Stratton  drew 
upon  them  for  the  proceeds  of  it,  either  in 
his  own  name  or  the  name  of  Lancaster, 
Stratton  &.  Co.,  as  suited  his  own  conven- 
ience. 

The  books  of  Lancaster,  Stratton  &  Co. 
shewed  that  when  Peter  B.  Stratton 
382  purchased  grain  for  them  and  *paid 
for  it  out  of  his  store  or  the  store  of 
Stratton  &  Booker,  Lancaster,  Stratton  & 
Co.  were  charged  with  the  amount  paid  for 
them;  and  when  Stratton  drew  on  Peyton, 
Deane  A  EM  wards  on  his  own  account, 
Lancaster,  Stratton  &  Co.  were  credited 
with  the  amount  so  drawn.  In  the  account 
rendered  to  this  firm  by  the  plaintiffs,  there 
is,  under  the  date  of  February  4th,  1840,  a 
charge  by  the  plaintiffs  to  them,  of  4222 
dollars  43  cents,  being  a  transfer  of  that 
sum  from  the  account  of  Peter  B.  Stratton 
to  the  account  of  Lancaster,  Stratton  & 
Co.  To  this  charge  the  other  members  of 
the  partnership  made  no  objection ;  and  at 
this  time  the  books  of  the  firm  shewed  that 
Lancaster,  Stratton  &  Co.  were  debtors  to 
Peter  B.  Stratton  to  this  amount.  Again, 
there  is  in  the  account  of  the  plaintiffs  with 
Lancaster,  Stratton  A  Co.  under  date  of 
July  15th,  1841,  a  charge  of  10,646  dollars 
42  cents  in  like  manner  transferred  from  the 
account  of  Peter  B.  Stratton  to  the  account 
of  Lancaster,  Stratton  &  Co.  This  sum  it 
was  ascertained  afterwards,  was  more  than 
Stratton  or  Stratton  &  Booker  were  in  ad- 
vance to  Lancaster,  Stratton  &  Co.,  and  the 
excess  was  returned :  yet  leaving  Lancaster, 
Stratton  A  Co.   debtors  to  Peyton,  Deane  A 
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f^dwards  as  appeared  by  the  books  of  the 
former  in  the  sum  of  8252  dollars  26  cents, 
on  the  Ist  of  July  1841.  Of  this  sum  there 
does  not  seem  to  have  been  any  doubt  but 
that  it  was  due  to  Peyton,  Deane  &  Kd wards 
from  one  or  the  other  of  the  parties ;  and 
the  question  in  the  cause  was  whether 
Peter  B.  Stratton  was  authorized,  after  the 
dissolution  of  the  partnership  of  Lancaster, 
Stratton  A  Co.  by  the  death  of  Nathaniel 
Lancaster,  in  March  1841,  to  substitute 
them  as  the  debtors  of  Peyton,  Deane  A 
Edwards  in  the  stead  of  Stratton  &  Booker, 
whilst  he  credited  them  with  Stratton  A 
Booker  for  the  same  amount. 
The  Court  having  refused  a  new  trial, 
and  rendered  a  judgment  upon  the  ver- 

383  diet  for  the  defendants,  the  ^plaintiffs 
applied   to   this  Court    for  a  superse- 
deas, which  was  awarded. 

Randolph,   Patton  and  Lyons,  for  the  ap- 
pellants. 
Garland,  for  the  appellees. 

ALLEN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  as  it  ap- 
pears from  the  account  taken  from  the  books 
of  the  firm  of  Lancaster,  Stratton  &  Co., 
that  the  firm,  at  the  expiration  of  the  part- 
nership, was  indebted  to  the  plaintiffs  in 
error  in  an  amount  exceeding  the  sum 
claimed  in  this  suit,  such  account  furnished 
by  their  own  books  would  be  prima  facie 
evidence  of  the  claim  of  the  plaintiffs  in 
error,  and  throws  upon  the  defendants  in 
error  the  burthen  of  shewing  that  the  claim 
was  not  really  due. 

The  Court,  without  deciding  upon  the 
suflSciency  of  the  certificate  of  the  facts 
proved  upon  the  trial,  as  set  forth  in  the 
bill  of  exceptions  to  the  decision  of  the 
court  overruling  the  motion  for  a  new  trial, 
but  looking  thereto  for  the  purpose  of  ascer- 
taining to  what  extent  the  prima  facie 
evidence  furnished  by  said  account  is  coun- 
teracted by  the  other  evidence  in  the  cause, 
and  regarding  the  same  in  the  most  favour- 
able aspect  for  the  defendants  in  error,  it 
clearly  appears  from  evidence  uncontra- 
dicted by  any  thing  appearing  in  the  cause, 
that  the  firm  of  Lancaster,  Stratton  A  Co. 
were  indebted  to  Stratton  or  Stratton  A 
Booker  in  an  amount  exceeding  that  which 
was  transferred  for  the  account  of  the  lat- 
ter, and  not  settled  by  P.  B.  Stratton,  to 
the  account  of  the  plaintiffs  in  error.  And 
the  effect  of  such  transfer  was  merely  to 
substitute  the  plaintiffs  in  error  as  the 
creditors  of  the  defendants  in  error  in  the 
place  of  Stratton  or  Stratton  A  Booker, 
without  enlarging,  or  in  any  other  mode 
affecting,  their  liability  for  the  debt  due 
by  them ;  they  having  obtained  credit  for 
the  amount  so  transferred  with  Strat- 

384  ton  or  Stratton  A  *Booker.     The  Court 
is  of  opinion,  that  under  the  authority 

of  the  case  of  Brown  v.  Higginbotham,  5 
Leigh  533,  and  the  circumstances  of  this 
case,  the  surviving  partner,  P.  B.  Stratton, 
was  authorized  to  make  such  transfer.  It 
appears   he  was   the  acting  member  of  the 


firm  charged  with  the  settlement  of  the  ac- 
counts ;  that  the  debt  due  from  the  defend- 
ants in  error  to  the  said  Stratton  or  Strat- 
ton A  Booker,  grew  out  of  purchases  of 
wheat  made  for  their  benefit,  by  Stratton 
and  Stratton  A  Booker,  and  paid  for  by  the 
latter  with  merchandise  purchased  by  them 
of  or  through  the  plaintiffs  in  error.  It 
further  appears  that  the  plaintiffs  in  error 
supposed  that  P.  B.  Stratton,  the  acting 
partner  of  the  firm  of  Lancaster,  Stratton 
A  Co.,  had  authority  to  make  such  trans- 
fers, and  that  on  the  4th  February  1840, 
which  was  long  before  the  dissolution  of 
the  firm  by  the  death  of  Lancaster,  a  trans- 
fer for  the  amount  of  4222  dollars  43  cents 
was  actually  made  and  entered  on  the  books 
of  the  defendants  in  error,  and  never  ob- 
jected to ;  so  that  in  reality  the  effect  of  the 
transfer  merely  rendered  the  defendants  in 
error  responsible  for  a  debt  contracted  for 
goods  and  merchandise  of  which  they  re- 
ceived the  benefit;  and  the  propriety  of  the 
transfer  was  recognized  by  the  firm  in  one 
instance  before  its  dissolution  by  the  death 
of  Lancaster;  in  these  particulars  making 
this  a  stronger  case  for  the  exercise  of  the 
authority  to  make  such  transfer  by  the  aur- 
viving  partner  in  settling  up  the  affairs  of 
the  firm,  than  was  furnished  by  the  facts  in 
the  case  of  Brown  v.  Higginbotham. 

It  therefore  is  considered  by  the  Court, 
that  the  judgment  of  the  Court  overruling 
a  motion  for  a  new  trial  is  erroneous. 

Reversed  with  costs,  verdict  and  judgment 
set  aside,  and  cause  remanded  for  a  new 
trial. 

385      *Bowles'  Ex'or  v.  Elmore's  Adm'x. 
April  Term,  1851.  Richmond. 

(Absent  Cabell,  P.) 
PIcsdinff  and  Practice— Amendment  of  Plendlngs— Cnse 

at  Bar.— In  September  1837,  tlie  adminiatratriz  of 
E  sued  the  execator  of  B  in  debt  on  a  promis- 
sory note  dated  Jane  1817.  The  executor  pleaded 
the  statute  of  limitations  ;  and  the  administratrix 
replied  that  after  making  the  note,  B  having  t>e- 
come  the  bail  of  £,  they  in  October  1818  entered 
into  a  covenant,  by  which  it  was  agreed  tliat  K 
should  deliver  to  B  the  note  of  B.  who  was  to  hold 
it  until  the  liability  of  B  as  bail  was  ended,  and 
then  he  was  to  redeliver  it  to  £.  That  pendln^^  tbe 
suit,  £  died  in  February  1882.  and  there  was  no 
administration  on  his  estate  until  Ausust  189& 
There  was  a  demurrer  to  the  replication,  whlcli 
was  sustained,  because  there  was  no  prcfert  of  tlie 
covenant.  The  plaintiff  was  then  allowed  to 
amend  the  replication  by  adding  the  j>ro/0ri  of  tbe 
covenant,  and  the  defendant  a^ain  demurred. 
Held  : 
I.  Same— Same— Same.— It  was  proper  to  alloir  tlie 

amendment,  it  bein^  mere  matter  of  form,  oc- 

casloninsr  no  surprise  to  the  defendant,  and  l>einc 

necessary  to  the  Justice  of  the  case, 
a.  Same— Same— rierifer.— The  note  was  not  merc^ed 

in  the  covenant  so  that  an  action  could  not  be 

maintained  upon  it. 
3.  Same— SUtute  of  Llmltatfona— Saspendln^  Rum- 

ninff.*— The  statute  of  limitations  did   not   ran 

•Statute  of  Limitations— Suspension  of.- The  proper 
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from  the  time  the  covenant  was  executed,  until 
the  liahUity  of  B  as  bail  ceased. 

4.  SsMfi  3eM)W— Csse  st  Bw.— The  executor  offers 
as  a  set-off.  an  account  purporUniT  to  be  due  from 
E  to  A.  and  an  order  on  the  back  of  the  account, 
purporting  to  be  signed  by  £,  and  addressed  to 
B,  requesting-  him  to  pay  the  account ;  and  then 
an  acceptance  by  B.  Qu^abb,  what  is  sufficient 
proof  of  the  execution  of  the  order  by  £. 

In  September  1837,  the  administratrix  of 
Datrid  £lmore  deceased,  instituted  an  action 
of  debt  against  the  executor  of  Lyddal 
Bowles  deceased,  in  the  Circuit  court  for 
tbe  county  of  Henrico  and  city  of  Rich- 
mond. The  action  was  founded  on  a  prom- 
issory   note    for    350    dollars,     alleged    to 

have  been  executed  by  Bowles  to 
386     Klmore  *on  the  13th  of  June  1817 ;  and 

which  note  was  then  in  the  possession 
of  the  defendant.  In  December  1837,  the 
defendant  appeared  and  pleaded  *^non  deti- 
net."  In  December  1842,  the  defendant 
▼as  permitted  to  plead  the  statute  of  limi- 
tations, and  file  an  account  of  offsets.  To 
this  the  plaintiff  filed  a  bill  of  exceptions, 
which,  however,  it  is  not  necessary  to 
notice,  as  this  Court  did  not  consider  the 
question.  She  also  replied  specially  to  the 
plea  of  the  statute  of  limitations;  and  in 
her  replication  she  averred,  that  after  the 
oiaking  of  the  note  declared  on^  Bowles  be- 
came Uie  bail  of  Elmore  in  an  action  of 
detinue  brought  against  him  for  a  slave  in 
the  County  court  of  Henrico.  That  as  his 
indenmity  against  loss  as  said  bail  he,  on 
the  2d  of  October  1818,  received  from  Elmore 
the  note  declared  on,  and  did  then  and  there 
coyenant  with  Elmore  by  his  covenant  in 
writing  sealed  with  his  seal,  to  return  the 
note  to  Elmore  as  soon  as  he  should  be  re- 
leased from  bis  responsibility  as  bail  in 
■aid  action.  That  the  action  of  detinue  was 
afterwards  proceeded  in  and  pending  and 
undetermined,  and  that  Bowles  continued 
to  be  the  bail  of  Elmore  until  the  25th  day 
of  February  1832,  on  which  day  Elmore  died ; 
and  no  person  took  administration  on  his 
estate  until  the  3d  day  of  August  1886,  when 
it  was  committed  to  the  plaintiff  for  ad- 
ministration. That  up  to  that  time  there 
had  been  no  person  authorized  to  bring  the 
soit;  and  that  Bowles  during  his  lifetime, 
and  the  defendant  since  his  death,  had 
wrongfully  detained  the  note. 

The  defendant  demurred  to  the  replica- 
tion, and  assigned  for  causes  of  demurrer : 

1st.  That  there  was  no  profert  of  the 
covenant  referred  to  in  the  replication. 

2d.  Because  if  such  a  covenant  was  signed 

mode  of  testing  the  application  of  the  statute  of 
limitations,  is  to  enquire,  not  whether  the  plaintiff 
miffht  hare  brought  at  a  firiven  time  a  premature  or 
rroimdleas  action,  as  where  it  has  been  suspended 
or  discharged,  but  whether  his  cause  of  action  had 
accrued— whether  he  had  tbe  risrht  to  sue,  and  was 
bound  to  do  so.  in  order  to  prevent  or  suspend  the 
nianlne  of  the  statute.  Homer  v.  Speed,  3  P.  &  H. 
Sli.  cittnc  the  principal  case.  The  principal  case  is 
dted  and  distinguished  in  Johnson  v.  Jennings,  10 
Gratt  7. 


and  sealed  by  Bowles,   it  did  not'  arrest  or 
suspend  the  act  of  limitations,  which  began 
to  run  against  the  note  declared  on,  on  the 
1st  of  September  1817. 

387  *3d.  That    if    any   such    covenant 
was  executed  by  Bowles  and  accepted 

by    Elmore,  all  right    of   action   upon   the 
note  was  merged  in  tbe  covenant. 

The  plaintiff  joined  in  the  demurrer, 
which  was  sustained  by  the  Court ;  but  the 
plaintiff  had  leave  to  withdraw  her  joinder 
in  the  demurrer,  and  amend  her  replica- 
tion. The  only  amendment,  however,  was 
to  make  profert  of  the  covenant  referred  to 
in  the  replication ;  and  then,  upon  the  de- 
fendant's demurring  to  the  amended  repli- 
cation, the  demurrer  was  overruled:  And 
then  the  defendant  took  issue  upon  the 
replication. 

The  cause  came  on  at  length  to  be  tried 
in  May  1844,  when  the  defendant  to  sustain 
one  of  the  offsets  relied  on  by  him,  offered 
in  evidence  a  paper  which  purported  to  be  a 
medical  account  due  from  David  Elmore  to 
Dr.  Aaron  Burton  in  1817,  amounting  to> 
27  dollars  50  cents,  with  the  following  en- 
dorsement thereon: — *'Mr.  Lyddal  Bowles, 
Sir:  Pay  to  Dr.  Burton  the  within  account 
and  oblige  y'rs,  David  Elmore. 

June  16th,  1818. 
*  ^I  accept  the  above  order.     Lyd'l  Bowles.. 

Sep.  9,  1818." 
And  being  unable  as  the  defendant  averred, 
to  produce  direct  proof  of  the  handwriting 
of  Elmore  in  the  order  on  the  back  of  the 
account,  he  offered  to  prove  by  a  witness, 
that  Aaron  Burton  was  a  practising  phy- 
sician in  the  county  of  Henrico  in  the  year 
1818,  and  practised  in  the  family  of  Elmore ; 
that  he  was  dead  at  the  time  of  the  trial, 
and  the  witness  was  his  executor ;  that  the 
account  was  in  the  handwriting  of  a  brother 
of  Dr.  Burton,  who  was  in  the  habit  of 
collecting  his  medical  bills ;  that  no  account 
had  been  due  or  paid  from  Elmore's  estate 
to  Dr.  Burton's  estate  since  Dr.  Burton's, 
death ;  and  that  the  acceptance  on  the  back 
of  the  order  was  in  the  handwriting  of 
Lyddal  Bowles;  as  evidence  to  be  weighed 
by  the  jury  for  the  purpose  of  determining 
whether  the  said  order  on  the  back  of 

388  *said  account  was  drawn    by   Elmore 
and   paid    by  Bowles.     But  the  Court 

excluded    the  evidence  and  the   defendant 
excepted. 

After  introducing  the  account  and  order 
above  mentioned,  the  defendant  for  the 
purpose  of  proving  them,  introduced  a  wit- 
ness who  deposed  that  the  account  was  in 
his  handwriting,  and  was  made  out  by  him 
from  the  books  of  Dr.  Burton,  by  his  direc- 
tion ;  that  Dr.  Burton  practised  in  the 
county  of  Henrico  and  in  the  family  of  El- 
more, before  and  at  the  time  specified  in 
the  account ;  but  he  had  no  present  knowl- 
edge that  the  particular  services  charged 
in  the  said  account  were  actually  rendered ; 
nor  did  he  recollect  anything  about  the 
presentation  of  the  account  to  Elmore.  That 
the  witness  had  frequently  gone  to  Elmore's 
house  for  the  purpose  of  collecting  from  him 
money   due  to  Dr.    Burton    by   Elmore   for 
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medical  services ;  and  that  the  order  was  in 
the  handwriting  of  the  witness ;  but  he  did 
not  recollect  that  I^lmore  signed  the  order, 
and  was  not  sufficiently  acquainted  with  his 
handwriting  to  swear  to  his  signature. 

The  witness  was  then  asked  by  the  coun- 
sel for  the  defendant  if  he  had  any  doubt 
that  the  said  account  was  due  according 
to  its  face,  at  its  date,  from  Elmore  to 
Burton ;  but  the  question  was  objected  to  by 
the  plaintiff  as  not  proper  evidence  to 
charge  Elmore  on  said  order,  in  the  absence 
of  any  proof  of  his  signature  to  the  order ; 
and  it  was  excluded  by  the  Court  as  inad- 
missible for  that  purpose. 

The  witness  was  then  asked  whether  at 
the  date  of  the  order  he  had  any  knowledge 
of  indebtedness  by  Bowles  to  Elmore,  to 
which  he  answered  he  had  not.  He  was 
then  asked,  whether  he  could  have  drawn 
that  order  without  the  direction  of  Elmore 
to  him  to  do  so ;  whereupon  the  plaintiff  by 
her  counsel  moved  the  Court  to  exclude  the 
said  question  and  any  answer  to  it,  upon 
the   ground  that   the    handwriting  of 

389  Elmore  to   the   order  *could   only    be 
proved  by  the  testimony  of  a  witness 

having  knowledge  of  the  handwriting,  or 
by  proof  of  the  admission  of  Elmore  that  it 
was  his  signature.  And  the  Court  upon 
that  ground  sustained  the  motion,  and  did 
exclude  the  said  question,  and  forbade  any 
answer  to  it  by  the  witness.  And  the  de- 
fendant again  excepted. 

There  was  a  verdict  and  judgment  for  the 
plaintiff  for  350  dollars,  with  interest  from 
the  13th  day  of  June  1818,  until  paid.  And 
thereupon  the  defendant  applied  to  this 
Court  for  a  supersedeas,  which  was  awarded. 

Lyons,  for  the  appellant. 
Daniel,  for  the  appellee. 

MONCrjRE,  J.  In  my  view  of  this  case 
it  is  unnecessary  to  decide  whether  the 
Court  below  erred  in  permitting  the  plea  of 
the  act  of  limitations  and  list  of  offsets  to 
be  filed ;  being  of  opinion  that  it  did  not 
err  in  deciding  the  other  questions  which 
arose  in  the  case. 

I  think  the  Court  did  not  err  in  permit- 
ting the  replication  to  the  plea  of  the  act  of 
limitations  to  be  amended.  The  demurrer 
to  the  original  replication  was  sustained, 
solely  because  it  contained  no  profert  in 
curiam  of  the  covenant  therein  mentioned. 
After  the  demurrer  was  sustained  the  repli- 
cation was  amended  by  the  insertion  of  the 
profert  therein.  This  amendment  cured  a 
defect  which  was  merely  technical,  pro- 
duced no  delay  nor  inconvenience,  and  was 
necessary  to  the  ends  of  justice.  Without 
stopping  to  enquire  how  far  it  would  have 
been  authorized  by  the  English  practice,  it 
is  sufficient  to  say  that  it  was  fully  author- 
ized by  the  practice  and  decisions  of  Vir- 
ginia. Cooke  V.  Beale's  ex'ors,  1  Wash. 
313 ;  Graham  v.  Graham,  4  Munf .  205. 

Nor  do  I  think  the  Court  erred  in  overrul- 
ing the  demurrer  to  the  amended  rep- 

390  lication.       Two      propositions      *are 
presented  by    the  demurrer.      First, 

that  the  promissory   note  on   which  the  ac- 


tion was  brought  was  merged  in  the  cove- 
nant ;  and  if  not,  secondly,  that  the  action 
on  the  note  accrued  at  its  date,  and  the  act 
of  limitations  began  then  to  run,  and  was  . 
not  afterwards  arrested  or  suspended  by  the 
covenant. 

First.  Was  the  promissory  note  merged 
in  the  covenant?  The  doctrine  of  merger 
is  a  technical  doctrine  founded  upon  the 
presumed  intention  of  the  parties.  ^*A 
simple  contract  debt  is  merged  in  a  bond 
or  covenant  taken  for  or  to  secure  the  claim, 
because  in  legal  contemplation  the  specialty 
is  an  instrument  of  a  higher  nature,  and 
affords  a  higher  security  and  a  better  rem- 
edy than  the  original  demand  presented. 
But  this  does  not  hold,  even  in  favour  of 
a  surety  by  simple  contract,  if  it  appear  on 
the  face  of  the  subsequent  deed  that  it  was 
intended  only  as  an  additional  or  collateral 
security,  and  there  is  nothing  in  the  deed 
itself  expressly  inconsistent  with  such  in- 
tention." Chitty  on  Con.  783.  It  plainly 
appears  on  the  face  of  the  covenant  in  this 
case  that  the  note  was  not  intended  to  be 
merged  therein.  It  was  deposited  in  the 
hands  of  Bowles  to  indemnify  him  against 
his  responsibility  as  the  bail  of  Elmore ;  and 
was  to  be  returned  to  the  latter  as  soon  as 
the  former  should  be  released  from  such 
responsibility.  Its  existence  as  an  inde- 
pendent security  was  thus  preserved;  and 
though  its  Animation  was  suspended  dur- 
ing the  continuance  of  such  responsibility, 
it  was  to  become  again  an  active  security 
when  the  responsibility  should  be  deter- 
mined. The  covenant  was  not  given  for 
the  payment  of  the  debt,  but  for  the  return 
of  the  note.  It  was  collateral  to  the  note. 
The  delivery  of  the  note  would  be  a  dis- 
charge of  the  covenant,  and  a  suit  upon  the 
covenant  might  produce  merely  nominal 
damages.       The     note    therefore   was    not 

merged  in  the  covenant. 
391  ^Secondly.     Was   the  action  on  the 

note  barred  by  the  act  of  limitations? 
The  note  bears  date  on  the  13th  of  June  1817, 
and  is  payable  on  demand.  The  covenant 
bears  date  on  the  2d  of  October  1818.  The 
plain  object  of  the  covenant  was  to  suspend 
the  right  of  action  on  the  note  until  Bpwles 
should  be  released  from  responsibility  as 
the  bail  of  Elmore,  and  then  to  restore  snch 
right  of  action.  Was  not  that  object  legal? 
Was  it  not  competent  for  the  parties  to  agree, 
on  sufficient  consideration,  that  the  time 
for  payment  of  the  note  should  be  post- 
poned ;  or  that  it  should  be  payable  on  a 
future  contingency?  Could  not  the  debtor, 
for  any  consideration  however  valuable,  by 
any  contract  however  solemn,  arrest  or 
suspend  the  running  of  the  act  of  limita- 
tions against  a  subsisting  debt?  Where  a 
new  promise  is  made  to  pay  a  debt  barred 
by  the  act  of  limitations,  it  has  long  been 
a  vexed  question  whether  the  action  should 
be  brought  on  the  old  or  new  contract;  or 
perhaps  it  would  be  more  proper  to  say, 
whether  or  not  it  might  be  brought  on  the 
old;  for  I  suppose  there  never  was  a  ques- 
tion but  that  it  might  be  brought  on  the 
new   contract.     Two  of  the  Judges  of    this 
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Conrt  contended  in  Butcher  v.  Hixton,  and 
The  Fanners  Bank  v.  Clarke,  4  heigh  519 
and  603,  that  the  action  should  be  brought 
on  the  new  contract ;  but  the  question  was 
not  decided  in  those  cases,  and  has  never 
been  decided  in  Virginia.  That  the  old 
cause  of  action  is  revived,  and  may  be  sued 
upon,  was  recently  decided  by  the  Supreme 
court  of  Massachusetts  in  the  case  of  Ilsley 
T.  Jewet,  3  Mete.  R.  439,  which  was  ably 
ar^ed,  and  in  which  all  the  authorities 
on  the  subject  were  reviewed.  Our  statute 
of  1838  regards  the  original  cause  of  action 
as  revived  and  brought  down  by  the  new 
promise,  and  our  new  Code  expressly  au- 
thorizes the  creditor  at  his  option  to  sue  on 
the  original  cause  of  action  or  on  the   new 

promise.     But  whether,   prior  to  the 
392     operation  of  the  ^statute  of  1833  and 

of  the  new  Code,  (which  do  not  apply 
to  this  case, )  the  action  in  such  cases  should 
hare  been  brought  on  the  old  or  new  con- 
tract,  is  a  question   which  does  not  affect 
this  case.     Generally,   there  is  nothing  in 
the  new  promise  which  shews  an  intention 
of  the  parties  to  set  up  the   old    contract ; 
and  an  action  on  the  new  promise  answers 
eTery  purpose  of  an  action  on  the  old  con- 
tract.   Were  such  an  intention  plainly  ex- 
pressed in  the  new  promise,  there  is  no  case 
which  shews   that  the  action  could  not  ac- 
cordingly be  brought  on  the  old  contract ; 
and  I  imagine  there  can   be   no  doubt  but 
that  it  could.     In  this  case  it  is  plainly  ex- 
pressed in  the  covenant  that  the  note  should 
be  preserved,   and  set  up  as  the  cause  of 
action  when    the  responsibility  of  Bowles 
as  bail  should  be  determined.     This  too  is 
a  stronger  case  than  that  of  a  mere  promise 
to  pay  a  debt  barred  by  the   act  of  limita- 
tions.   It  is  the  case  of  a  covenant  made  on 
valuable   consideration  by  the  maker  of   a 
note  a  few  months  after  its  date,  to  return 
it  to  the  payee  on  a  future  contingency,  in 
order  that  he  might  then   have  a   right  of 
action  thereon.     That    the    action   in    this 
case  was  rightly  brought  on  the  promissory 
note,  and  was   not   barred  by   the  act   of 
limitations,  is,  I  think,  clearly  shewn    by 
the  case  of  Irving,  &c,  v.  Veitch,  3  Meeson 
A  Welsby,  p.  90.    This  is  not  like  the  case 
of  a  creditor  covenanting  not  to  sue  for  a 
limited   period  on  a  note  of   the  debtor  re- 
maining in  the  hands  of  the   creditor ;  in 
which  case  it  might  be  said  that  the   insti- 
tation  of  a  suit  upon  the  note  during  such 
period  would  merely  be  a  breach  of  the  cove- 
nant.   In  this  case  the  note  was  surrendered 
by  the  creditor  to  the  debtor,  for  the  purpose 
of  effectually  preventing  it  from  being  used 
as  a  subsisting  security  until  the   debtor 
should  be  released  from  his  responsibility  as 
bail   of  the  creditor.    If  the  debtor  should 
be  so  releasee,  the  note  was  to  be  returned 

to  the  creditor,  and  to  become  again 
393      an     active   'security.     If  he    should 

not  be  so  released,  but  be  subjected  to 
loss  as  bail,  the  note  would  be  at  home, 
and  the  amount  of  it  in  the  hands  of  the 
debtor  for  his  indemnity.  The  effect  then 
of  the  covenant,  in  my  opinion,  was  to  re- 
store the  right  of  action  on  the  note  on  the 


25th  of  February  1832,  when  Bowles  was 
released  from  his  responsibility  as  the  bail 
of  Elmore  by  the  latter' s  death ;  but  there 
being  no  personal  representative  of  Elmore 
until  the  3d  of  August  1836,  the  act  of  limi- 
tations did  not  begin  to  run  until  that  day. 
Hansford  v.  Elliot,  9  Leigh  79.  The  action 
having  been  instituted  in  September  1837, 
was  of  course  not  barred  by  the  act. 

I  am  also  of  opinion  that  the  Court  did 
not  err  in  excluding  the  evidence  mentioned 
in  the  two  bills  of  exceptions  taken  on  the 
trial.  The  defendant  being  unable,  as  he 
averred,  to  produce  direct  proof  of  the  hand- 
writing of  Elmore,  offered  the  evidence 
mentioned  in  the  first  of  the  said  two  bills 
of  exceptions,  to  prove  that  the  order  therein 
mentioned  was  drawn  by  Elmore  and  paid 
by  Bowles;  but  it  was  excluded  by  the 
Court.  Was  the  evidence  admissible  for 
the  purpose  for  which  it  was  offered?  The 
question  is  not  whether  independent  parol 
evidence  of  the  payment  of  the  money  by 
Bowles  at  the  request  of  Elmore  would  have 
been  admissible.  There  is  a  class  of  cases, 
it  is  true,  in  which  parol  is  primary  evi- 
dence, notwithstanding  the  existence  of 
written  evidence  of  the  same  fact.  When  a 
receipt  is  given  for  a  payment,  the  general 
opinion  is  that  the  payment  may  be  proved 
as  well  by  parol  evidence  of  the  fact  as  by 
the  production  and  proof  of  the  receipt, 
though  the  case  of  Hamlin's  adm'r  v.  At- 
kinson, 6  Rand.  574,  has  thrown  some  doubt 
on  that  question  in  this  State.  But  I  doubt 
whether  the  case  under  consideration  falls 
in  that  class.  If  Bowles  claims  to  have 
paid  this  money  to  Burton  upon  Elmore's 

written  order,  the  order  itself  would 
394      *8eem  to  be  the  highest  evidence   of 

the  fact  of  its  having  been  given ;  and 
must  be  produced  and  proved  as  primary 
evidence,  or  its  absence  accounted  for 
before  secondary  evidence  would  be  admis- 
sible. There  are  reasons  for  the  admissi- 
bility of  parol,  as  primary  evidence  in  the 
case  of  a  receipt  which  do  not  apply  to  the 
case  of  an  order ;  and  I  do  not  see  why  parol 
evidence  is  admissible  in  the  case  of  an 
order,  any  more  than  in  the  case  of  any 
other  written  contract.  However  this  may 
be,  certainly  the  written  order  having  been 
produced  and  relied  on  to  prove  the  request, 
and  no  attempt  having  been  made  to  prove 
a  parol  request,  the  order  should  have  been 
proved  precisely  in  the  same  way  as  if  it 
had  been  the  only  admissible  evidence  of  the 
request.  It  should  have  been  proved  that 
Elmore  executed  or  acknowledged  the  order, 
or  that  the  signature  thereto  was  his  hand- 
writing. It  may  have  been  impossible  for 
the  defendant  to  have  proved  either  of 
these  facts.  If  so  it  was  his  misfortune  or 
the  consequence  of  his  neglect.  He  should 
have  supplied  himself  with  legal  evidence. 
As  to  the  questions  mentioned  in  the  sec- 
ond bill  of  exceptions,  they  were,  I  think, 
improper,  and  with  the  answers  thereto 
were  rightly  excluded  by  the  Court.  The 
first  question  was  clearly  inadmissible. 
The  witness  after  stating  in  effect  that  he 
had  no  knowledge  of  the  account  or  order. 
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was  asked  *4f  he  had  any  doubt  that  the 
said  account  was  due  according  to  its  face. ' ' 
I  think  the  other  question,  *  ^Whether  he 
would  have  drawn  the  order  without  the 
direction  of  Elmore/'  was  also  inadmissi- 
ble. The  answers  to  these  questions  would 
have  been  mere  opinions  of  the  witness; 
and  a  very  unsafe  foundation  for  the  ver- 
dict of  a  jury.  Every  man  who  brings  a 
suit  for  a  claim  must  prove  it  by  legal  evi- 
dence ;  and  no  opinions,  however  numerous 
or  weir  founded,  that  he  would  not  assert 
an  unjust  claim,  will  be  sufficient  to  war- 
rant a  verdict  in  his  favour. 
I  think  the  judgment  ought  to  be  af- 
firmed. 

395  *BALDWIN,  J.     Upon  the  effect  of 
the  covenant    between   the  parties  in 

regard  to  the  promissory  note  sued  upon  to 
prevent  the  action  from  being  barred  by 
the  statute  of  limitations,  and  the  other 
questions  arising  upon  the  pleadings,  I 
concur   in  the  opinion  of  Judge  Moncure. 

But  I  think  the  Circuit  court  erred  in  ex- 
cluding from  the  consideration  of  the  jury 
the  evidence  offered  by  the  defendant  in  the 
action  to  prove  the  following  item  in  his 
account  of  setoffs:  **1819,  July  1st.  Cash 
paid  Dr.  Burton,  27  dollars  SO  cents."  The 
defendant's  two  bills  of  exception  on  this 
subject,  one  of  which  refers  to  the  other, 
may  be  properly  treated  together,  and  as 
presenting  substantially  the  question, 
whether  the  proposed  evidence  was  admis- 
sible for  the  purpose  of  proving  the  pay- 
ment of  so  much  money  by  the  defendant's 
testator,  for  the  plaintiff's  intestate  at  his 
instance  and  request.  The  defendant 
produced  a  paper  consisting  of  several  parts, 
unattested  by  any  subscribing  witness,  and 
purporting  to  be,  1st.  An  account  of  Dr. 
Burton  against  Elmore,  the  plaintiff's  intes- 
tate, for  medical  services.  2dly.  The  order 
of  Elmore  endorsed  thereon  addressed  to 
Bowles,  the  defendant's  testator,  request- 
ing him  to  pay  the  amount  of  the  account 
to  Dr.  Burton.  3dly.  The  acceptance  of 
Bowles  at  the  foot  of  the  order.  And  to 
authenticate  the  paper  as  genuine,  the  de- 
fendant offered  the  parol  evidence  mentioned 
in  the  bills  of  exception.  But  the  Court 
excluded  from  the  jury  the  whole  evidence 
written  and  parol,  on  the  ground  it  seems 
that  there  was  no  proof  of  the  handwriting 
of  Elmore's  signature  of  the  order,  nor  of 
his  admission  that  it  was  his  signature. 

In  this  decision  the  Court  overlooked,  I 
think,  a  distinction  between  writings  at- 
tested by  subscribing  witnesses  and  those 
not  so  attested.  Where  an  instrument  is 
attested  by  a  subscribing  witness,  the  law 
requires  him  to  be  called  to  prove  its 

396  execution ;  the  parties  *having  agreed 
that  he  shall  be  their  witness  of   the 

fact ;  and  the  presumption  being'  that  he 
has  a  better  knowledge  than  any  other  of 
the  attending  circumstances:  and  the  omis- 
sion to  call  him  cannot  be  supplied  by  proof 
of  any  acknowledgment  or  admission  of  the 
party  against  whom  the  instrument  is  ad- 
duc^,  or  that  the  signature  of  the  party  is 


in  his  handwriting.  If,  however,  the  pro- 
duction of  the  subscribing  witness  has  £roin 
his  death  or  other  circumstances  become 
impracticable,  the  next  best  evidence  is 
proof  of  the  handwriting  of  his  attesting 
signature,  which  covers  the  entire  execution 
of  the  instrument,  from  the  presumption 
that  he  would  not  have  put  his  name  there 
in  authentication  of  what  in  truth  did  not 
occur. 

The  case  of  an  instrument  unattested  by 
any  subscribing  witness  stands  upon  a 
quite  different  footing.  There  the  parties 
have  not  made  any  one  the  special  deposi- 
tory of  the  fact  of  execution.  The  fact  may 
be  proved  by  any  witnesses.  And  the  evi- 
dence may  be  direct  and  positive  or  indirect 
and  circumstantial.  It  may  relate  to  what 
occurred  at  the  time  of  the  transaction,  or 
to  subsequent  acknowledgments  or  admis- 
sions of  the  party,  either  by  words  or  by 
circumstances  of  recognition  or  acquiesence. 
Or  it  may  be  of  the  handwriting  of  the 
party ;  but  that  rests  upon  no  higher  ground 
in  regard  to  competency  than  any  other  evi- 
dence of  the  fact  of  execution,  whether 
direct  or  circumstantial ;  if  it  did  then,  as 
being  of  a  higher  class,  it  would  exclude  all 
evidence  not  only  of  subsequent  acknowl- 
edgments or  admissions,  but  even  of  what 
occurred  at  the  time  of  the  transaction. 
And  besides  to  require  proof  of  the  band- 
writing  of  the  party,  presupposes  that  the 
signature  of  his  name  was  written  with  his 
own  hand,  whereas,  in  simple  contracts,  at 
least,  if  written  by  some  other  person  at  his 
request   or  by  his  authority,  it  would  have 

been  equally  effectual. 
397         *In  the   present  case   it  cannot,    I 

think,  be  doubted  that  it  would  have 
been  competent  for  a  witness  to  prove  that 
he  -presented  the  account  upon  which  the 
order  is  endorsed  to  Elmore,  and  at  his  re- 
quest, or  by  his  permission,  wrote  the  order, 
which  was  signed  by  Elmore  with  his  own 
hand,  or  by  some  other  person  at  his  re- 
quest ;  and  that  such  proof  of  the  execution 
of  the  order  would  be  direct,  positive  and 
complete,  without  any  evidence  whatever 
of  the  handwriting  of  Elmore.  Here  the 
evidence  of  these  facts  was  not  direct  and 
positive,  but  indirect  and  circumstantial; 
and  no  one  supposes  that  the  law  makes 
any  distinction  in  point  of  competentcy 
between  these  two  kinds  of  evidence,  or 
that  the  sufficiency  of  either  is  not  matter 
for  the  consideration  of  the  jury.  And  it 
is  obvious  th^t  the  evidence  of  a  witness 
which  would  otherwise  be  positive,  may  be 
rendered  circumstantial  by  his  want  of  rec- 
ollection of  parts  of  the  transaction,  though 
he  still  remembers  circumstances  from 
which  the  inference  is  safe  and  satisfac- 
tonr. 

The  circumstances  appearing  from  the 
bills  of  exception  are  these :  1.  The  authen- 
tication of  Dr.  Burton's  account  upon 'Which 
the  order  is  endorsed.  His  brother  was 
examined  as  a  witness,  and  deposed  that 
the  account  was  copied  by  him  from  Dr. 
Burton's  books  by  his  direction.  2.  The 
authentication  of  the  body  of  the  order  from 
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its  being  in  the  handwriting*  of  the  same 
witness.  3.  That  the  witness  would  not 
have  written  the  order  without  the  request 
of  Klmore  (which  we  are  warranted  in  as- 
soffling  from  his  being  prevented  by  the 
Court  from  speaking  to  that 'point).  See  1 
Stark*  j^v.  pt.  2,  p.  332-3,  n.  and  the  cases 
there  cited.  4.  That  the  account  with  the 
order  endorsed,  was  in  the  possession  of  but 
not  retained  by  Elmore,  but  came  to  the 
possession  of  Burton  or  his  agent,  and  was 
presented  to  Bowles  for  his  acceptance,  and 
was  accepted   by   him  at   the   foot   of  the 

order.  5.  That  the  order  was  after- 
396     wards  *paid  by  Bowles.     The  two  last 

circumstances  are  inferences  from,  but 
warranted  by  the  evidence,  as  will  be  seen 
by  inspecting  it.  The  evidence  moreover 
warrants  the  inference,  that  the  medical 
services  charged  in  the  account,  were 
rendered  by  Burton,  and  that  the  account 
itself  was  presented  to  Klmore  for  payment 
by  the  agent  of  Burton. 

I  cannot  doubt  that  if  the  evidence  offered 
had  been  submitted  to  instead  of  being  ex- 
cluded from  the  jury,  they  might  very  prop- 
erly have  deemed  it  sufficient  to  sustain  the 
set  off  claimed  by  the  defendant.  .  But 
whether  they  would  or  not,  it  seems  to  me 
that  it  was  proper  for  their  consideration, 
and  I  can  perceive  no  principle,  nor  am  I 
aware  of  any  authority,  upon  which  it 
ought  to  have  been  rejected.  Evidence  of 
the  handwriting  of  the  party  is  doubtless 
proper  in  such  cases,  (though  in  itself  cir- 
CQStstantial, )  and  is  perhaps  most  usual, 
because  most  convenient;  and  the  failure 
to  produce  it  when  obtainable,  may  in  a 
doubtful  case  be  proper  for  the  considera- 
tion of  the  jury,  though  entitled  to  but  little 
weight,  for  it  is  equally  in  the  power  of 
either  party,  and  is  in  its  nature  of  equal 
force  when  used  negatively  as  when  used 
affirmatively.  But  after  the  lapse,  as  in 
this  case,  of  twenty-six  years,  the  fair  pre- 
sfunption  is  that  such  evidence  has  perished, 
if  it  ever  existed ;  and  if  so,  then  the  ex- 
clnsion  of  other  evidence  whether  direct  or 
circumstantial,  to  prove  the  execution  of  the 
instrument,  has  to  my  mind  no  colour  of 
reason. 

DANIEL*  J.f  concurred  in  the  opinion  of 
MoDcure,  J. ,  except  as  to  the  proof  of  the 
•et  off  of  27  dollars  50  cents. 

ALLEN,  J.,  concurred  with  Moncure,  J. 
Judgment  affirmed. 


399  *Clarke  v.  Hardgrove  &c. 

April  Term,  1851,  Rlchmoiid. 

(Absent  Cabbll.  P.) 

^■leof  Land— Defect  of  Title— Case  at  Bar— H  sells  land 
toCt  and  conveys  to  him  with  general  warranty: 
and  C  assieus  to  H  the  bonds  of  S  in  payment  of 
the  purchase  money.  The  title  to  a  part  of  the 
land  is  afterwards  discovered  to  be  clearly  def ect- 
iTe.   Hild: 


398,  899 

ist.  Same— Same— Injunction.*— c  may  enjoin  H 
from  collecting  so  much  of  the  bond  of  S  as  will 
compensate  him  for  the  land  to  which  the  title 
is  defective. 

ad.  Same— Same— Compensation  to  Vendee.t— c  is 
entitled  to  compensation  according  to  the  rela- 
tive value  of  the  land  to  which  a  ^rood  title  cannot 
be  made. 

3d.  Same— Same— Action  of  Court.— H  should  be 
directed  to  perfect  the  title  by  a  day  specified 
by  the  Court:  And  if  he  failed  to  do  so.  a  com- 
missioner should  be  directed  to  ascertain  the 
relative  value  of  the  part  of  the  tract  to  which 
thetitieisdefecUve. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Dinwiddle  by  Thomas  E.  Clarke 
asrainst  Thomas  Hardgrove  and  others.  In 
his  bill  he  charged  that  he  in  September 
1839,  bought  of  Thomas  Hardgrove  of  the 
city  of  Richmond  a  tract  of  land  containing 
eleven  hundred  and  seventy-six  acres,  ly- 
ing in  the  county  of  Dinwiddle,  at  the  price 
of  11,000  dollars;  and  that  Hardgrove  had 
conveyed  the  land  to  him  by  a  deed  with 
general  warranty.  That  in  the  same  year 
the  plaintiff  had  sold  a  tract  of  land  in 
Nottoway  to  Samuel  Scott  for  10,000  dollars, 
for  which  he  had  received  Scott's  three 
bonds  of  S333  dollars  33  cents,  with  good 
security ;  which  bonds  he  assigned  to  Hard- 
grove in  part  payment  of  the  land  bought 
of  him ;  and   that   the  last  of  these  bonds 

•Sale  of  Land— Defect  of  Title— Injunction  against 
the  Collection  of  Purchase  rioney.— in  Virginia,  equity 
will  enjoin  the  collection  of  the  purchase  money  of 
land  on  the  ground  of  defect  of  title,  after  vendee  has 
taken  possession,  after  conveyance  from  vendor 
with  fireneral  warranty,  if  the  title  is  questioned  by  a 
iuitHther  prosecuted  or  threatened,  or  if  the  purchaser  can 
show  clearly  that  the  title  U  defective.  Koirer  v.  Kane, 
6  Leiffh  eod  See  also,  Ralston  v.  Miller,  8  Rand. 
44  15  Am.  Dec.  704.  For  this  proposition,  see  the 
principal  case  cited  in  Wamsley  v.  Stain aker,  24  W. 
Va.  228;  Heavner  v.  Morgran,  41  W.  Va.  442,  28  S.  E. 
Rep.  8TO:  Heavner  v.  Moriran,  80  W.  Va.  48.  4  S.  E. 
Rep.  411 ;  Peers  v.  Barnett,  12  Gratt  418.  For  further 
information  on  this  subject,  see  a  somewhat  ex- 
tended discussion  in  Wamsley  v.  Stalnaker.  24  W. 
Va.  220  et  seQ.\  monofirraphic  note  on  "Injunctions" 
appended  to  Clay  tor  v.  Anthony.  15  Qratt  518. 

Where  a  vendor  has  bound  himself  to  convey 
land  with  covenant  of  general  warranty,  he  is 
responsible  for  defect  of  title  to  any  part  of  the 
land  so  sold ;  and  a  court  of  equity  will  not  compel 
the  payment  of  the  whole  of  the  purchase  money 
until  the  defect  is  removed,  although  there  has  been  a 
conveyance  of  the  land  by  the  vendor.  Worthingrton  v. 
Staunton,  16  W.  Va.  242,  citing  the  principal  case, 
Kofirer  v.  Kane,  5  Leigrh  606,  and  Renick  v.  Renlck,  6 
W.  Va.  285  See  also,  principal  case  cited  for  this 
proposition  in  Johnston  v.  Jarret.  14  W.  Va.  230. 

tSame— Same— Compensation  to  Vendee.— To  the 
point,  that,  where  land  is  conveyed  with  general 
warranty  of  title,  and  It  is  found  that  the  title  to 
part  of  it  is  defective,  the  vendee  Is  entitled  to  com- 
pensation for  that  part,  accordins'  to  its  relative 
value  to  the  whole  tract,  see  principal  case  cited  in 
Butcher  v.  Peterson,  26  W.  Va.  454:  Heavner  v. 
Morgan,  30  W.  Va.  343,  4  S.  E.  Rep.  411;  Renick  v. 
Renick,  6  W.  Va.  201 ;  Heavner  v.  Morgan,  41  W.  Va. 
445.  28  S.  E.  Rep.  880. 


163 


7  QRATT. 


Virginia  Reports.  Annotatbd. 


400,  40I,  402.  408 


remained  unpaid.     That  when  he  purchased 
and  received  the  deed   for  the    land, 

400  *he  had    not  the   slightest  suspicion 
that  there  was  any  defect  in  the  title 

to  any  part  of  i£.  That  he  has  been  in- 
formed, and  has  no  doubt  of  the  fact,  that 
neither  Hardgrove  or  his  vendor  ever  had 
any  title  to  a  part  of  the  land  containing 
about  iifty-one  acres.  That  this  fifty-one 
acres  was  owned  by  P.  Goodwin,  who  died 
about  twenty  years  since,  and  who  devised 
it  to  his  two  daughters,  one  of  whom  was 
married  to  Thomas  Whit  worth,  and  the 
other  had  married  Daniel  E.  Allen,  and  died 
leaving  an  infant  daughter.  And  that  the 
legal  title  to  this  land  was  then  in  this 
infant  and  Mrs.  Whitworth.  That  Hard- 
grove  was  probably  in  at  least  doubtful  cir- 
cumstances. 

The  plaintiff  stated  further,  that  this 
fifty-one  acres  of  land  were  situated  in  the 
middle  of  his  tract,  and  in  front  of  his 
dwelling  house,  about  one  hundred  and 
fifty  yards  from  the  door:  And  he  stated 
other  circumstances  which  enhanced  its 
value;  so  that  the  whole  of  the  bond  of 
Scott  which  remained  unpaid  would  be  not 
more  than  sufficient  to  compensate  the  plain- 
tiff for  the  loss  of  the  land.  And  having 
made  Hardgrove,  Allen  and  his  infant 
daughter,  Whitworth  and  his  wife,  and 
Scott  and  his  sureties,  and  others,  parties 
defendants,  he  asked  that  the  payment  to 
Hardgrove  of  this  last  bond  of  Scott  might 
be  enjoined.  That  a  commissioner  might 
be  directed  to  enquire  and  report  as  to  the 
alleged  defects  of  the  title  to  said  land ; 
and  if  they  existed  the  Court  would  require 
the  title  to  be  made  good  if  possible ;  and 
if  that-  was  impossible,  that  full  relief 
might  be  afforded  him  by  decreeing  pay- 
ment to  him  of  the  amount  of  Scott's  last 
bond,  and  such  other  sum  as  should  be 
sufficient  to  compensate  him  for  the  loss  of 
the  land.     And  he  asked  for  general  relief. 

The  injunction  was  granted  according  to 

the  prayer  of  the  bill :  and   the  cause   was 

so  proceeded  in  that  the  bill  was  taken    for 

confessed  as   to  all  the  before    mentioned 

parties;  and  one  of  the   commission- 

401  ers  of  the  *Court  was  directed  to   ex- 
amine and  report  as  to  the  title  to  the 

fifty-one  acres  of  land,  and  also  as  to  the 
value  of  the  land  the  title  to  which  he  should 
consider  defective ;  embracing  in  such  val- 
uation and  report  the  inconveniences,  loss 
of  buildings  and  damages  which  might  be 
sustained  by  the  plaintiff  if  he  should  be 
deprived  of  the  said  land. 

The  commissioner  reported  that  the  title  to 
the  fifty -one  acres  was  clearly  defective ; 
and  he  gave  the  location  of  it  very  much 
as  it  is  described  in  the  bill,  f^or  the  in- 
jury which  the  plaintiff  would  sustain  by 
the  loss  of  this  land  he  referred  to  the  tes- 
timony of  several  witnesses  whose  examina- 
tions were  returned  with  the  report.  These 
witnesses  agreed  in  estimating  the  plain- 
tiff's damages  by  the  loss  of  the  fifty-one 
acres  of  land  at  2500  dollars. 

After  the  commissioner  had  returned  his 
report   the  defendant  Hardgrove   filed  his 


answer.  He  objected  that  the  case  stated 
in  the  bill  was  not  proper  for  the  jurisdic- 
tion of  a  Court  of  equity ;  and  asked  that 
he  might  have  the  benefit  of  this  objection 
as  if  it  had  been  formally  pleaded.  He  said 
that  he  had  purchased  the  land  sold  by  him 
to  the  plaintiff,  through  the  agency  of  his 
brother-in-law  R.  C.  Pollard;  and  knew 
nothing  himself  of  either  the  land  or  the 
title  to  it ;  but  relied  upon  said  Pollard  who 
lived  near  to  the  land,  and  who  informed 
him  that  the  title  was  good.  That  chang- 
ing his  purpose  to  remove  to  the  country, 
he  sold  the  land  again  through  the  agency 
of  Pollard.  That  never  whilst  he  held  the 
land,  and  indeed  not  until  very  lately,  had 
he  known  or  heard  of  any  defect  in  the 
title  to  the  fifty -one  acres  of  land  mentioned 
in  the  bill;  but  if  there  was  any  defect  in 
the  title  he  was  willing  to'  do  what  might 
be  deemed  by  the  Court  right  in  the  mat- 
ter: He  was  ready  and   willing  to  buy    the 

land  if  it  could  be  bought,  and  convey 
402      it  to  the  complainant ;  *and  if  it  was 

so  situated  that  it  could  not  be  sold, 
he  was  willing  to  pay  a  full  equivalent  to 
the  complainant  for  it;  but  he  objected 
strongly  that  the  claim  of  the  complainant 
as  to  the  amount  of  the  damages  sustained 
by  him,  was  exorbitant  and  most  unreason- 
able. 

It  appeared  from  the  testimony  of  Thomas 
Whitworth,  one  of  the  defendants,  that  the 
fifty -one  acres  of  land  mentioned  in  the 
bill,  had  been  devised  by  P.  Goodwin  to 
his  two  daughters,  of  whom  Mrs.  Whitworth 
was  one ;  and  had  been  sold  by  the  defend- 
ant Allen  to  Edward  O.  Branch  the  vendor 
of  Hardgrove,  for  600  dollars.  That  the 
sale  was  sanctioned  by  Whitworth  who  bad 
joined  in  a  deed  with  Allen  conveying  their 
interest  in  the  land.  That  since  this  con- 
troversy commenced  he  had  executed  and 
delivered  to  Mr.  Hardgrove *s  counsel  a  legal 
title  to  one  moiety  of  the  fifty-one  acres; 
and  that  the  legal  title  to  the  other  moiety 
was  in  the  infant  daughter  of  Allen. 

The  plaintiff  in  1844  filed  an  amended  bill 
claiming  compensation  for  an  injury  which 
he  alleged  was  done  to  his  land  by  the 
Upper  Appomattox  company  under  a  con- 
tract between  that  company  and  Hardgrove, 
entered  into  whilst  Hardgrove  was  the 
owner  of  the  land.  But  it  is  unnecessary  to 
state  the  questions  arising  on  that  amended 
bill.  The  cause  came  on  to  be  finally  heard 
in  September  1845,  when  the  Court  dis- 
missed the  bill  and  amended  bill  with  costs : 
Whereupon  Clarke  applied  to  one  of  the 
Judges  of  this  Court  for  an  appeal,  which 
was  allowed.  ^ 

Spooner,  for  the  appellant. 

The  defect  of  title  in  this  case  was  no 
ordinary  one.  It  was  not  a  mere  cloud  at 
a  distance,  which  would  in  all  probability 
vanish  into  thin  air;  it  was  not  only  palpa- 
ble, but  alarming  to  the  appellant.  When 
this  suit  was  brought,  the  legal  title  to  the 

fifty-one  acres,  by  far  the  most  valu- 
403      able  and  important  part  "'of  the  tract, 

was    in     Mrs.    Whitworth,    wife     of 
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Thomas  Whitworth,  and  the  infant  daughter 
of  D.  E.  Allen.  Could  such  a  defect  of  title 
be  of  but  little  importance  to  the  appellant? 
It  was  not  a  distant  one,  of  long  standing, 
which  would  never  probably  be  noticed,  nor 
anj  claim  be  ever  set  up.  The  facts,  which 
have  happened  since  the  suit  was  brought, 
although  not  a  part  of  the  record,  may  be 
atated  by  way  of  argument.  Mrs.  Whit- 
worth,  whose  title  Allen  attempted  to  sell 
and  not  her  husband's,  has  since  died, 
leaving  a  child  or  children;  Whitworth 
himself  has  become  insolvent  and  taken  the 
oath  of  an  insolvent  debtor;  D.  E.  Allen 
has  died  utterly  insolvent,  and  was  so  some 
time  before  his  death ;  of  what  use  would 
their  warranty  deeds  be  in  such  a  case?  It 
ia  said  by  one  of  the  Judges  of  this  Court, 
in  Jackson  v.  Ligon,  3  Leigh  161,  that  *'it 
ia  the  settled  rule  of  this  Court,  not  to  com- 
pel a  vendee  to  pay  the  purchase  money 
until  he  gets  a  title. "  It  is  submitted  to 
the  Court,  that  the  situation  of  the  persons 
in  whom  was  the  legal  title  to  the  fifty-one 
acres,  was  such  that  the  appellant  might 
well  consider  a  suit  threatened.  But  if  not, 
he  has  done  what  th^  Court,  in  Ralston  v. 
Miller,  3  Rand.  44,  stated  as  necessary  to 
be  done  in  cases  like  this ;  proved  the  title 
to  be  bad.  Can  there  be  the  least  question, 
that  if  a  suit  had  been  depending  against 
Clarke  for  the  purchase  money  of  the  land 
in  question,  that  a  Court  of  equity  could 
legally  have  arrested  the  payment,  and 
compelled  Hardgrove  to  make  good  in  some 
way  the  title,  or  to  have  secured  Clarke 
against  future  loss  or  danger? 

The  question  whether  the  transfer  of  the 
bonds  in  this  case  was  equivalent  to  cash 
aa  a  payment  in  all  respects,  may  require 
aome  notice. 

The  counsel  contends,  that  while  the 
bonds  transferred  were  uncollected,  they 
ahonld  be  considered  in  equity  in  no  other 
light  than  if  the  t>onds  were  due  by  the 
vendee  himself,  or  than  orders  given 
4M  by  Clarke  *on  the  obligors  oi  the 
l)onds  and  accepted  by  them.  In  both 
cases  the  vendor  would  have  a  clear  legal 
right  to  go  back  to  the  vendee  for  payment, 
if  the  obligors  or  persons  accepting  orders 
ahonld  fail  to  pay.  It  is  no  where  intimated 
in  this  cause,  that  if  the  obligors  in  the 
bonds  assigned  and  transferred  to  Hard- 
grove,  had  all  proved  insolvent,  that  Hard- 
groye  was  deprived  ot  his  legal  right  to  go 
back  and  to  look  to  Clarke  to  pay  the 
amounts.  They  were  not  transferred  and 
aaaigned  to  Hardgrove,  and  received  by 
him  as  cash,  with  an  agreement  that  he 
ahonld  have  no  recourse  against  Clarke. 
The  transfer  then  was  but  the  transfer  of 
evidences  of  debt,  to  become  a  payment  if 
collected;  if  not,  he  had  recourse  back  on 
Qarke.  The  transfer  was  a  payment  in 
common  parlance,  and  was  so  used  in  the 
bill,  but  not  equivalent  to  an  actual  pay- 
ment in  cash,  or  a  receipt  of.  the  bonds, 
without  recourse  to  Clarke.  The  assign- 
ment and  receipt  of  the  bonds  was  not  a 
Novation.  '*  The  old  debt  was  not  extin- 
gnished  by  the  transfer."     **It  was  not   a 


new  engagement  with  Hardgrove  in  consid- 
eration of  being  liberated  from  the  former.  * ' 
*  *It  was  not  the  accepting  of  the  obligors 
in  the  bonds  as  the  sole  debtors,  and  thereby 
discharging  Clarke."  The  obligors  in  the 
bonds  were  not  expromissors.  They  made 
no  engagement  with  Hardgrove  to  stand  in 
the  shoes  of  Clarke,  and  in  fact  no  engage- 
ment at  all.  Pothier,  vol.  2,  p.  58,  59,  60, 
edi.  of  1802,  chap.  2  of  part  3,  art.  1. 

Neither  was  there  a  delegation  of  the 
debt  in  question.  Pothier,  vol,  2,  p.  71, 
chap.  2,  art.  6. 

Bouvier's  I^aw  Dictionary,  vol.  1,  p.  71, 
chap.  436,  vol.  2,  231,  and  references. 
Bullitt  V.  Songster,  3  Munf.  54.  In  this 
case  the  Court  decreed,  that  a  l>ond  due  by 
other  persons  than  the  vendee,  and  assigned 
by  him  to  the  vendor,  should  be  delivered 
back  by  him  to  the  vendee. 

405  *May  and  Wallace,  for  the  appellee. 

We  hold  that  the  plaintiff  never 
having  been  evicted,  has  no  right  of  ac- 
tion. There  has  been  no  breach  of  the  cov- 
enant of  warranty.  **The  covenant  of 
warranty  and  the  covenant  for  quiet  enjoy- 
ment are  prospective,  and  an  eviction  Is 
necessary  to  constitute  a  breach  of  them." 
Kent's  Com.  part  6,  lecture  66,  p.  459.  This 
is  the  general  doctrine  admitted  by  all  the 
writers  and  approved  by  all  the  Courts  to 
whose  decisions  we  have  had  access;  in 
England,  in  New  York,  Oreenby  v.  Wil- 
cocks,  2  John.  R.  1 ;  in  Connecticut,  Booth 
V.  Stark,  1  Conn.  R.  244;  Mitchell  v.  War- 
ner, 5  Conn.  R.  497 ;  and  in  Massachusetts, 
Marston  v.  Hobbs,  2  Mass.  R.  439;  Bickford 
V.  Page,  2  Mass.  R.  455 ;  Gore  v.  Brasier,  3 
Mass.  R.  523. 

Chancellor  Kent  (Kent's  Com.  p.  464) 
says,  **If  the  grantor  had  notice  to  remove 
the  incumbrance  and  refused,  equity  would 
undoubtedly  compel  him  to  raise  it,  and 
decree  a  general  performance  of  a  covenant 
of  indemnity."  In  this  case,  so  far  from 
waiting  to  give  notice  to  Hardgrove,  and 
giving  him  an  opportunity  to  remove  the 
difficulty,  Clarke  goes  into  a  Court  of 
equity  without  ever  even  informing  Hard- 
grove that  there  was  a  defect  in  the  title. 
Had  he  done  so,  Hardgrove  would  have 
willingly  procured  the  title  to  be  made  good, 
and  if  required,  have  given  a  bond  of  in- 
demnity till  it  could  be  done.  The  truth  is, 
that  he  did  get  the  title  perfected  years  ago ; 
though  as  to  the  half  of  the  51  acres  which 
Allen's  daughter  would  be  entitled  to  at 
Allen's  death,  there  is  no  evidence  in  this 
record  that  h^r  right  was  quieted,  because 
it  was  not  done  till  after  the  decree  dismiss- 
ing the  bill  was  rendered ;  but  as  to  the 
part  to  which  Whitworth  and  wife  were  en- 
titled, the  claim  was  quieted  in  1844. 

We  submit  that  the  cases   referred   to  by 
the    counsel   for  the  appellant,   are  not    in 
conflict  with  these  well  understood  princi- 
ples.    First,  the   case  of  Boullitt   v. 

406  Songster,  *3  Munf.  54,  differs  entirely 
from  this.     In  that  case,  there  was  a 

special  agreement ;  and  the  case  was  decided 
upon  that  special  contract ;  not  upon  a  mere 
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warranty  of  title,    such   as   was  g-iveti   by 
Hardgrove  to  Clarke. 

Second,  the  case  of  Ralston  v.  Miller,  3 
Rand.  44,  is  equally  inapplicable.  The 
principle  decided  in  that  case  was,  that 
Courts  of  equity  will  not  interfere  between 
vendor  and  vendee  to  prevent  the  collection 
by  the  vendor  of  the  purchase  money,  un- 
less, &c.  The  decision  was  against  an  in- 
junction in  that  case.  It  is  true  there  is 
an  obiter  dictum  in  the  opinion  of  the 
Court,  to  the  effect  that  this  Court  has  gone 
far  beyond  any  thing  which  has  been  sanc- 
tioned by  the  Courts  of  England  or  else- 
where, in  enjoining  the  payment  of  the 
purchase  money  after  the  purchaser  has 
taken  possession  under  a  conveyance,  es- 
pecially with  general  warranty ;  and  that  it 
would  interfere  in  a  case  where  the  pur- 
chaser could  shew  that  the  title  was  clearly 
defective.  But  is  there  any  intimation  that 
the  Court  would  interfere  to  prevent  the 
collection  of  a  security  against  a  stranger, 
received  as  payment  by  the  vendor,  as  in 
this  case?  The  Court  meant  to  say,  that  it 
would  interfere  where  the  vendor  was  en- 
forcing the  payment  of  the  purchase  money 
from  the  vendee  when  there  was  a  defective 
title.  In  this  case  the  principle  contended 
for  would  justify  the  Court  in  forcing  the 
vendor  to  refund  what  he  had  already  re- 
ceived. 

But  would  the  Court  interfere  even  in 
that  case  unless  the  vendee  or  grantee  had 
given  reasonable  notice  to  the  vendor  of 
the  defect  in  the  title,  required  him  to  re- 
move it,  and  been  refused  either  to  remove 
it  or  to  give  satisfactory  indemnity. 

In  every  aspect  in  which  we  can  view  the 
case,  we  think  the  law  is  in   favour  of  sus- 
taining the  decree  of  the  Court  below. 

407         *ALLEN,  J. ,  delivered  the  opinion 
of  the  Court. 

The  Court  is  of  opinion,  that  as  the  ap- 
pellant has  clearly  shewn  that  at  the  insti- 
tution of  his  suit  the  title  to  a  portion  of 
the  land  conveyed  to  him  was  defective, 
he  had  a  right,  notwithstanding  a  deed  with 
general  warranty  had  been  made,  to  en- 
join the  collection  of  the  purchase  money ; 
Koger  V.  Kane,  5  I^eigh  606,  and  cases  there 
cited ;  and  that  such  right  is  not  impaired 
though  the  vendor  is  seeking  to  collect  the 
purchase  money,  not  directly  from  the  pur- 
chaser, but  from  a  third  person  on  a  collat- 
eral security  assigned  to  him  by  the 
purchaser:  It  not  being  incumbent  upon 
the  purchaser,  in  case  of  such  clear  defect 
of  title,  to  risk  the  hazard  of  the  vendor's 
solvency. 

The  Court  is  therefore  of  opinion,  that 
said  Court  erred  in  dismissing  the  bill  and 
amended  bill  of  the  plaintiff. 

Decree  reversed  with  costs,  injunction 
reinstated,  and  cause  remanded  with  in- 
structions to  enter  a  decree  that  unless  the 
appellee  shall  within  a  reasonable  time  to  be 
prescribed  by  the  Court,  perfect  the  title  to 
so  much  of  the  land  conveyed   as  is  shewn 


to  be  defective,  that  an  account  be  directed 
to  ascertain  the  relative  value  of  the  part, 
or  the  interest  therein,  to  which  the  appel- 
lee cannot  make  a  good  title,  and  for  fur- 
ther proceedings  in  order  to  a  final,ldecree. 


4«8    *Tabb*s  Adm*r  v.  Archer's  Adm  V  &  als. 

April  Term.  1851,  Riclimoiid. 

(Absent  Cabell,  P.) 

Bqalty  Practln— Salts  to  Divide  BsUte  of  Decedent— 
Ceee  et  Ber.-J  T  died  inteatetc,  leaving  a  lar^ 
number  of  Blares;  and  leavlnff  a  widow  FT.  and 
eight  children.  Of  the  children  a  dauffhter  P  was 
married  to  A,  and  there  was  a  marriage  settle- 
ment secaring-  her  property  to  her  and  her  chil- 
dren. Another  daughter  H,  died  an  infant  and 
unmarried.  Subseanently  it  was  agreed  between 
F  T  and  the  children,  that  she  should  surrender 
to  them  at  once  her  dower  slaves  upon  terms 
asreed  on  by  them;  and  a  salt  was  brought  in 
equity  to  have  the  slaves  divided  among^  the  par- 
ties. The  Court  appointed  commissioners  with 
directions,  ilrst  to  allot  to  the  widow  FT  one  sixty- 
fourth  of  the  slaves  as  her  own  as  distributee  of 
her  daughter  H;  and  to  jllvide  the  remainder 
amonff  the  children.  The  division  was  made:  and 
the  share  of  the  widow  was  valued  at  $1560;  the 
share  of  each  child  at  $14088.  The  share  of  F  was 
valued  at  tSIl  more  than  the  average:  and  her 
husband  was  directed  to  pay  this  to  the  other 
children.  In  consideration  of  the  surrender  of 
these  slaves  to  F  and  her  husband,  the  husband 
affreed  to  convey  and  did  convey  to  F  T.  a  portion 
of  these  slaves  valued  at  8S8D0:  and  he  received 
the  remainder,  and  sold  some  and  retained  otheiv 
until  the  death  of  F  T,  ten  years  after  the  division. 
The  children  of  F  then  claimed  the  slaves  con- 
veyed by  her  husband  to  FT,  and  their  increase. 
Hild: 

I.  Same— Same— Seme.— The  husband  of  F  havingr 
been  entitled  absoldtely  on  account  of  his  wife 
to  her  share  of  her  sister  T's  Interest  in  the  slaves 
amonntiuir  to  $1860.  and  he  beinff  required  to  pay 
1211  for  owelty  of  partition,*  $1791:  and  he  har* 
luR  by  acreement  with  F  T,  conveyed  the  slaves 
to  her.  in  consideration  of  her  surrender  of  the 
remainder,  the  slaves  so  conveyed  by  him.  to  the 
extent  of  h\a  interest  in  the  dower  slaves,  must 
be  taken  to  have  been  his  own.  and  to  have  passed 
by  his  conveyance  to  F  T;  and  her  title  was  not 
affected  by  the  fact  that  the  husband  had  after- 
wards, in  disregard  of  the  terms  of  the  marriace 
articles  sold  some  of  the  slaves  surrendered 
to  him. 
409  *a.  Same— Same— 5ame.— The  arrangement  by 
which  the  beneficiaries  in  the  marriage 
agrreement  acquired  immediate  possession  of  the 
slaves,  was  so  clearly  beneficial,  that  the  differ- 
ence between  the  interest  of  the  husband  of  F  in 
the  dower  slaves,  beiuff  $1791,  and  the  value  of 
the  slaves  conveyed  by  him  to  F  T,  was  a  proper 
and  reasonable  charge  upon  the  trust  estate. 

In  February  1829,  John  Y.  Archer  filed 
his  bill  in  ^e  late  Superior  court  of  chan- 
cery for  the  Richmond  district,  in  which  he 
stated  that  he  and  his  four  brothers  and 
sisters,  three  of  whom  were  infants,  were 
the  children  of  John  R.  Archer  and  Frances 
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Cook  his  wife,  formerly  f^rances  Cook  Tabb, 
who  had  before  their  marriage,  entered 
into  a  marriage  contract,  by  which  the 
property  of  the  wife  had  been  secured  to 
her  children.  That  some  time  during  the 
previous  year  Frances  Tabb,  the  grand- 
mother of  the  plaintiff,  had  died  possessed 
of  certain  slaves  on  account  of  her  dower 
interest  in  the  estate  of  her  husband  John 
Tabb;  and  that  William  J.  Barksdale  as 
her  administrator,  was  about  to  sell  them 
as  her  property.  And  making  Barksdale 
as  the  administrator  of  Frances  Tabb,  a 
defendant,  he  asked  for  an  injunction  to 
the  sale ;  and  that  the  Court  would  decree 
to  the  plaintiff  and  those  equally  interested 
their  portion  of  said  slaves ;  and  for  general 
relief. 

The  injunction  was  refused  by  the  Chan- 
cellor, but  was  granted  by  the  Court  of  ap- 
peals. 

In  July  1829,  Barksdale  answered  the  bill. 
He  admitted  the  marriage  settlement  be- 
tween John  R.  Archer  and  his  wife ;  the 
death  of  Mrs.  Frances  Tabb  in  April  1828, 
and  his  qualification  as  administrator  upon 
her  estate.  He  said  that  a  large  number  of 
ftlayes  had  been  allotted  to  Mrs.  Tabb  as 
her  dower  in  the  slaves  of  her  husband  John 
Tabb  deceased ;  but  at  the  earnest  solicita- 
tion of  John  R.  Archer  the  father  of  the 
plaintiff,  as  respondent  understood,  Frances 
Tabb  on  the  25th  of  December  1818,  agreed 
to  take  for  her  dower  right  in 
410  *that  portion  of  the  slaves  which  would 
belong  to  Mrs.  Archer  at  the  death 
of  Frances  Tabb,  the  sum  of  2000  dollars  to 
be  paid  in  slaves :  and  in  consideration  of 
her  relinquishing  the  same  to  the  said  John 
R.  Archer  he  executed  to  Frances  Tabb  a 
bill  of  sale  for  the  following  slaves,  viz : 
Philip,  Maria,  Nelly,  Lucy  and  William; 
as  would  appear  by  his  bill  of  sale  exhibited 
with  the  defendant's  answer;  and  that  the 
woman  Maria  had  since  had  four  children. 
He  admitted  the  five  first  named  slaves 
vere  a  part  of  the  slaves  held  by  Frances 
Tabb  as  her  dower  slaves,  assigned  to  her 
out  of  the  estate  of  her  husband  John  Tabb ; 
bnt  he  insisted  that  an  absolute  estate  in 
these  slaves  was  not  worth  more  than  the 
life  estate  in  the  slaves  surrendered  by 
Frances  Tabb  to  John  R.  Archer. 

The  defendant  further  insisted  on  an  ab- 
solute right  to  these  slaves  under  the  bill 
of  sale  of  John  R.  Archer ;  bnt  if  Archer 
bad  no  right  by  reason  of  the  marriage 
contract  between  himself  and  his  wife,  to 
sell  them  absolutely,  then  he  insisted  the 
sale  was  good  for  his  life.  But  if  John  R. 
Archer  had  no  right  to  make  the  purchase 
and  sale,  then  that  he  should  be  a  party  in 
this  suit,  and  should  be  decreed  to  pay  this 
defendant  as  administrator  of  Mrs.  Frances 
Tabb,  a  reasonable  hire  for  all  the  dower 
slaves  of  Frances  Tabb  from  the  time  he 
received  them  until  her  death. 

The  defendant  further  insisted  that  the 
slave  Sye  or  Syphax  was  not  one  of  the 
dower  slaves  of  Mrs.  Frances  Tabb ;  but 
had  been  purchased  by  her  at  a  sale  of 
negroes  belonging  to  the  estate  of  her  son 


John  T.  Tabb  deceased,  made  15th  February 
1819,  at  the  price  of  800  dollars. 

At  the  June  term  1830,  the  Court  directed 
John  R.  Archer  to  be  made  a  defendant  in 
the  case ;  and  by  leave  of  the  Court  his 
name  was  inperted  in  the  bill  as  a  defend- 
ant ;  and  in  January  1832,  he  and  his  wife 
filed    an    answer.     They   objected    to 

411  the   jurisdiction    of   the  *Court,   and 
insisted     that    if    their    codefendant 

Barksdale  had  any  claim  against  them,  or 
either  of  them,  he  should  have  asserted  it 
by  original  or  cross  bill,  or  by  an  action  at 
law.  But  if  they  were  wrong  in  their  ob- 
jection, then  for  answer  to  the  bill  they  say 
that  the  several  matters  of  fact  contained 
therein  they  believe  are  correctly  stated; 
and  they  submit  all  questions  of  law  arising 
thereupon  to  the  consideration  of  the  Court. 

They  say  that  as  to  John  R.  Archer's 
liability  to  Barksdale  as  administrator  of 
Frances  Tabb,  raised  in  his  answer,  they 
admit  the  agreement  therein  mentioned  be- 
tween Mrs.  Tabb  and  Archer ;  and  that  he, 
under  a  belief  that  he  might  lawfully  do 
so,  executed  the  bill  of  sale  exhibited  with 
the  answer.  That  the  slaves  therein  con- 
tained were  a  part  of  the  slaves  assigned 
to  Mrs.  Tabb  for  her  dower  in  the  slaves  of 
John  Tabb  deceased.  That  the  price  agreed 
to  be  paid  to  Mrs.  Tabb  for  the  relinquish- 
ment of  her  life  estate  was  2000  dollars ;  but 
in  fact,  the  slaves  conveyed  to  her  were 
valued  at  2200  dollars. 

They  say  that  the  slave  Sye  or  Syphax 
was  one  of  the  dower  slaves  allotted  to 
them;  and  to  whom  independent  of  the 
agreement  with  Mrs.  Tabb,  they  would 
have  been  entitled  at  her  death.  That  he 
was  sold  by  John  R.  Archer  at  the  time 
and  place  of  the  sale  made  by  the  trustees 
of  John  Y.  Tabb ;  but  he  was  sold  solely 
for  the  benefit  of  the  defendant  Archer,  and 
was  purchased  for  Mrs.  Tabb,  to  whom  he 
was  sent;  but  that  no  part  of  the  purchase 
money  amounting  to  800  dollars,  was  ever 
paid. 

The  defendant  Archer  further  stated,  that 
among  the  slaves  allotted  to  himself  and 
wife,  was  one  called  Miller  I^ee,  valued  at 
900  dollars.  That  this  slave  was  sold  on 
account  of  the  defendant  Archer,  at  a  sale 
made  on  the  18th  and  19th  December  1818,. 
of  a  number  of  the  dower  slaves,  for  700 
dollars,  and  the  proceeds  paid  to  William 
B.  Giles,  at  the  instance   and  for  the 

412  benefit  *of  Mrs.  Frances  Tabb;  who 
also    received    from    the    agent   who 

conducted  the  said  sale  the  further  sum  of 
695  dollars,  part  of  the  proceeds  of  other 
slaves  allotted  to  the  defendants  Archer 
and  wife,  and  sold  for  the  defendant  Archer 
at  the  sale  aforesaid.  That  there  were  two 
other  dower  slaves  held  by  Mrs.  Tabb 
which  under  the  agreement  with  her,  should 
have  been  delivered  up  to  the  distributees 
of  her  husband,  viz:  George,  called  shoe- 
maker George,  and  Del  phi  a  ;  the  latter  was 
sold  at  the  sale  mentioned  above  for  dol- 
lars, and  the  proceeds  paid  over  to  Mrs. 
Tabb.  Greorge  was  subsequently  disposed 
of  by  her.     He  was   worth   probably   about 
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900  dollars :  And  no  account  had  ever  been 
rendered  to  said  distributees  of  the  value 
of  either.  Thej  therefore  insisted  that 
they  had  never  received  the  full  considera- 
tion for  which  the  bill  of  sale  was  executed ; 
and  that  a  large  portion  of  the  sum  of  2000 
dollars  which  the  defendant  Barksdale  sup- 
posed he  was  entitled  to  claim  of  the  de- 
fendant Archer,  had  been  retained  or 
received  by  Mrs.  Tabb  in  her  lifetime. 

And  they  insisted  further,  that  Mrs.  Tabb 
died  largely  indebted  to  the  estate  of  her 
daughter  Harriet  Tabb,  of  whom  she  had 
been  the  guardian ;  and  that  one  seventh 
part  of  the  sum  thus  due  belonged  to  the 
defendants  Archer  and  wife  as  distributees 
of  said  Harriet. 

It  appears  that  John  Tabb  died  intestate 
about  the  year  1797,  leaving  a  very  lar^e 
number  of  slaves  to  be  divided  among  his 
widow  Frances  Tabb  and  his  eight  children, 
one  of  whom  was  Frances  Cook  and  another 
was  Harriet  Tabb.  In  1801  Frances  Cook 
Tabb  was  married  to  Dr.  John  R.  Archer; 
and  previous  to  the  marriage  they  executed 
a  marriage  agreement  by  which  Dr.  Archer 
agreed  that  all  the  estate,  real  and  personal, 
of  the  said  Frances  Cook,  should  be  secured 
and  settled  upon  her  and  her  heirs,  with  a 
specific  exception ;  and  the  annual  profits 
only  should  be  applied  to  the  support  and 
maintenance  of  themselves  and  their 
413  issue.  This  ^marriage  agreement  was 
sustained  and  enforced,  as  will  be 
seen  by  the  case  of  Tabb  v.  Archer,  re- 
ported in  3  Hen.  A  Munf.  433. 

Mrs.  Frances  Tabb  qualified  as  the 
guardian  of  Harriet  Tabb,  and  her  guard- 
ianship continued  until  1806,  when  Harriet 
Tabb  died  an  infant  and  unmarried ;  and 
Dr.  Bathurst  Randolph  became  the  admin- 
istrator of  her  estate.  In  1818  Mrs.  Frances 
Tabb,  Dr.  Archer  and  his  wife  and  three 
others  of  Mrs.  Tabb's  daughters  and  their 
husbands  filed  their  bill  in  the  County  court 
of  Amelia,  in  which  they  stated  the  fact 
that  Mrs.  Tabb  had  a  number  of  slaves  in 
her  possession  as  dower  slaves  of  her  hus- 
band's estate,  to  which  the  children  of  John 
Tabb  would  be  entitled  at  her  death.  That 
it  would  be  for  the  interest  of  all  the  par- 
ties that  these  slaves  should  be  distributed 
among  those  entitled  in  remainder.  That 
arrangements  had  been  made  between  the 
complainants  for  compounding  their  re- 
spective interests  in  said  slaves,  which  they 
conceived  to  be  mutually  beneficial.  And 
having  made  the  administrator  of  a  deceased 
child,  and  the  other  living  daughter  defend- 
ants, they  asked  for  a  distribution  of  the 
slaves  among  the  parties  entitled,  upon 
their  making  to  Frances  Tabb  such  satis- 
faction for  her  dower  interest  therein  as 
she  should  be  willing  to  accept  in  full  dis- 
charge of  the  same. 

The  defendants  answered,  concurring  in 
the  prayer  of  the  bill ;  and  the  Court  made 
a  decree  appointing  commissioners  who 
were  directed  to  receive  the  slaves  from 
Mrs.  Tabb,  and  of  these  slaves,  in  the  first 
place  to  allot  one  sixty-fourth  part  to 
Frances  Tabb,  to  be  held  by  her  in  absolute 


property,  as  her  distributable  share  of  her 
daughter  Harriet's  proportion  of  said  slaves ; 
and  that  they  should  then  proceed  to  divide 
the  residue  of  said  slaves  into  seven  equal 
portions  or  allotments,  having  reference  to 
value,  and  should  deliver  one  portion  to 
each    of  the   husbands  of  the  female 

414  plaintiffs,  *and   to  the  daughter  and 
the   representatives   of   the  deceased 

sons,  to  be  held  by  the  said  parties  accord- 
ing to  their  respective  titles,  upon  the  ex- 
hibition by  each  of  the  said  parties 
respectively,  of  a  release  or  acquittance  in 
writing  to  the  said  party  by  the  said  Frances 
Tabb,  and  attested  by  two  witnesses  at  the 
least,  discharging  the  said  party  from  all 
the  right,  estate  and  interest  of  her  the 
said  Frances  Tabb,  to  dower  in  the  slaves 
composing  the  said  allotment;  and  if  any 
of  the  parties  failed  to  produce  such  ac- 
quittance, the  slaves  allotted  to  such  party 
should  be  delivered  to  Frances  Tabb.  And 
the  commissioners  were  directed  to  make 
out  lists  containing  the  names  and  descrip- 
tions of  the  staves  composing  each  allot- 
ment; which  lists  should  be  separate,  and 
headed  with  the  name  of  the  respective 
parties  to  whom  the  allotment  ought  to  have 
been  made  if  the  conditions  of  the  decree 
had  been  complied  with.  And  the  commis- 
sioners were  directed  to  return  the  said  lists 
with  all  other  their  proceedings  in  the 
premises,  in  order  to  a  final  decree. 

The  commissioners  appointed  to  make 
the  division  of  the  slaves  made  a  report* 
which  contained  a  list  of  the  slaves  allotted 
to  Mrs.  Tabb,  and  to  each  of  the  five  living- 
children.  The  slaves  allotted  to  the  repre- 
sentatives of  the  other  two  children  were 
named,  but  they  were  not  divided  between 
them.  This  report  shewed  that  the  slaves 
allotted  to  Mrs.  Tabb  for  her  one  sixty- 
fourth  part,  as  distributee  of  her  daughter 
Harriet,  were  valued  at  1580  dollars.  The 
shares  of  the  seven  children  were  each 
14,039  dollars ;  and  Dr.  Archer's  share  was 
valued  at  14,250  dollars;  being  211  dollars 
more  than  his  share,  which  he  was  directed 
to  pay  to  the  different  distributees.  And 
it  also  appeared  that  the  slaves  conveyed 
by  Dr.  Archer  to  Mrs.  Tabb  were  valued  at 
2200  dollars.  The  report  shewed  a  release 
by  Mrs.  Tabb  to  each  of  the  five  living 
children,    as  directed   by  the  decree, 

415  and  a  delivery  of  the  slaves  to  *theni. 
And  it  was   in    consideration   of  this 

relinquishment  by  Mrs.  Tabb  of  her  inter- 
est in  Mrs.  Archer's  portion  of  these  slaves, 
that  Dr.  Archer  executed  the  bill  of  sale 
referred  to  in  the  answer  of  Barksdale,  by 
which,  in  consideration  of  2200  dollars,  as 
therein  stated,  he  conveyed  to  Mrs.  Tabb 
the  five  slaves  mentioned  in  Barksdale' s 
answer. 

The  cause  came  on  to  be  heard  in  June 
1832,  upon  the  bill,  answers,  replications 
and  exhibits,  when  the  Court  then  held  that 
the  plaintiff  and  the  other  children  of  the 
defendants  John  R.  Archer  and  Frances 
Cook  his  wife,  and  the  said  Frances  Cook, 
were  entitled  to  all  the  dower  slaves  of 
Frances  Tabb  deceased,  and  the  increase  of 
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the  females,  the  reversion  in  which,  after 
the  death  of  the  said  Frances  Tabb,  was 
allotted  to  the  defendants  John  R.  Archer 
and  Frances  Cook  his  wife,  under  the  order 
of  the  County  court  of  Amelia,  filed  as  an 
exhibit  in  the  cause.  And  that  John  R. 
Archer  had  no  leg'al  right  or  authority  to 
sell  and  convey  to  the  said  Frances  l^bb 
the  slaves  Philip,  &c.,  which  he  attempted 
to  convey  to  her  by  his  bill  of  sale  of  the 
25th  of  December  1818.  And  it  was  there- 
fore decreed  that  the  injunction  awarded 
the  plaintiff  should  be  perpetuated;  and 
that  the  defendant  Barksdale  should  at  the 
end  of  the  year  deliver  to  a  trustee  appointed 
for  the  purpose,  the  slaves  conveyed  in  the 
bill  of  sale  aforesaid,  and  the  increase  of 
the  females,  to  be  held  by  him  upon  the 
tntsts  of  the  marriage  agreement  referred 
to  in  the  bill.  And  Barksdale  was  directed 
to  render  an  account  of  the  hires  of  said 
slaves  before  one  of  the  commissioners  of 
the  Court. 

And  the  Court  further  decreed,  that  the 
same  commissioner  should  ascertain  and 
report  whether  the  slave  Sye  or  Syphaz  was 
or  was  not  one  of  the  dower  slaves  of 
Frances  Tabb,  the  reversion  in  whom,  after 
her  death,  was  allotted  to  the  defend- 
416  ants  John  R.  Archer  *and  his  wife, 
under  the  aforesaid  order  of  the 
Coanty  court  of  Amelia.  And  if  the  said 
ilave  should  be  ascertained  by  the  commis- 
sioner to  be  one  of  the  said  dower  slaves, 
then  that  he  should  state  an  account  of  his 
hire  from  the  31st  of  December  1828. 

And  at  another  day  of  the  same  term, 
the  Court  decreed  that  Barksdale  should 
render  an  account  of  Frances  Tabb's  guard- 
ianship of  her  daughter  Harriet  Tabb  de- 
ceased, t>efore  the  commissioner  who  might 
execute  the  previous  order  made  in  the 
cause ;  and  the  commissioner  was  directed  to 
ascertain  the  share  of  that  estate  to  which 
the  defendants  John  R.  Archer  and  his  wife 
were  entitled :  and  to  make  an  enquiry  and 
take  an  account  of  the  slave  Miller  Lee, 
the  reversion  in  which  was  allotted  to  said 
defendants,  alleged  in  their  answer  to  have 
been  sold,  and  the  proceeds  received  by 
Frances  Tabb.  And  the  commissioner  was 
also  directed  to  take  an  account  of  the  sale 
of  the  slaves  shoemaker  George  and  Delphia 
his  wife;  and  ascertain  the  share  of  the 
proceeds  arising  from  such  sale,  to  which 
the  defendants  John  R.  Archer  and  his  wife 
and  their  children  were  entitled,  and  report 
all  the  said  accounts  to  the  Court,  &c. 

In  July  1834,  commissioner  Baker  made 
his  report.  He  stated  the  net  hires  of  the 
slaves  Phil,  Ac,  conveyed  by  Dr.  Archer 
to  Mrs.  Tabb,  and  their  increase,  up  to  the 
time  when  they  were  delivered  by  Barks- 
dale to  the  trustee  of  Mrs.  Archer  and  her 
children,  at  154  dollars  53  cents.  He  re- 
ported that  Sye  or  Syphax  was  one  of  the 
dower  slaves  of  Frances  Tabb,  the  rever- 
sion in  whom  after  the  death  of  Mrs.  Tabb, 
was  allotted  to  the  defendants  John  R. 
Archer  and  his  wife :  and  he  stated  his  hire 
from  1828  to  December  1834,  at  100  dollars 
per  annum,    or   600  dollars.     He  reported 


the   interest   of   the    defendants   John    R. 

Archer   and    wife   and  of  their  children  in 

shoemaker     George      and      Delphia, 

417  *at  227  dollars  85  cents ;  and  that  Mrs. 
Tabb  was  indebted  to  John  R.  Archer 

and  wife  and  their  children  on  account  of 
Miller  Lee,  1330  dollars. 

As  to  the  account  of  Mrs.  Tabb  as  guard- 
ian of  Harriet  Tabb,  the  commissioner  re- 
ported that  the  administrator  represented 
that  he  had  no  other  means  of  rendering 
an  account,  except  the  books  of  £i  certain 
mercantile  house  in  Petersburg,  with  which 
Mrs.  Tabb  kept  an  account  for  herself  and 
all  of  her  children  except  Mrs.  Giles.  And 
the  commissioner  made  some  statements  of 
the  account  from  these  books,  but  they 
were  unsatisfactory  to  himself. 

To  this  report  the  defendant  Barksdale 
filed  exceptions.  First  to  the  statements  of 
the  account  of  Mrs.  Tabb  as  guardian  of 
Harriet  Tabb ;  and  after  pointing  out  what 
he  conceived  specific  errors  in  the  state- 
ments, he  relied  upon  the  twenty-seven 
years  which  elapsed  between  the  death  of 
Harriet  Tabb  and  the  assertion  of  the  claim 
by  Dr.  Archer  to  have  this  guardian  ac- 
count settled. 

2d.  He  controverted  the  conclusion  of  the 
commissioner  that  the  slave  Sye  or  Syphax 
was  one  of  the  dower  slaves  the  reversion 
of  which  had  been  allotted  to  John  R. 
Archer  and  wife. 

3d.  To  the  charge  for  shoemaker  George 
and  Delphia,  both  on  the  ground  of  lapse 
of  time  and  the  insufficiency  of  proof;  and 
to  the  charge  on  account  of  the  slave  Miller 
I^ee,  on  the  same  grounds;  and  also  on 
the  ground  that  the  interest  in  the  value  of 
the  slave  should  not  commence  until  the 
death  of  Mrs.  Tabb  in  1828. 

And  he  insisted  that  as  by  virtue  of  the 
agreement  between  Mrs.  Tabb  and  Dr. 
AdTcher,  his  family  had  the  use  of  twenty- 
three  valuable  slaves  from  1818  until  18^, 
if  the  conveyance  by  Dr.  Archer  to  Mrs. 
Tabb  was  set  aside,   Dr.    Archer  and 

418  wife   and    their   children  ^should    be 
held  to  account   for   the   hires  of  the 

said  twenty-three  slaves. 

In  July  1840,  the  plaintiff's  death  was 
suggested,  and  the  suit  was  revived  in  the 
name  of  his  administrator ;  and  the  cause 
was  removed  to  the  Circuit  court  for  the 
town  of  Petersburg.  In  July  1842,  the  cause 
came  on  to  be  heard,  and  the  Court  held: 
1st.  That  the  decree  of  June  1832,  so  far 
as  it  related  to  the  slaves  mentioned  in  the 
bill  of  sale  from  John  R.  Archer  to  Frances 
Tabb,  and  their  increase,  was  binding  on 
the  Court,  and  on  the  parties  to  this  suit; 
and  that  the  said  slaves  having  been  by 
said  decree  ordered  to  be  delivered  up  to  a 
trustee,  and  having  been  actually  delivered 
in  compliance  with  said  decree,  it  would  be 
illegal  and  improper  for  the  Court  now  to 
disturb  the  same. 

2d.  That  the  slave  Sye  or  Syphax  was 
one  of  the  dower  slaves  of  Frances  Tabb, 
the  reversion  in  whom,  after  her  death,  was 
allotted  to  the  defendants  John  R.  Archer 
and   wife,    under    the   order  of  the  County 
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court  of  Amelia  iiled  as  an  exhibit ;  that 
Archer  retained  this  slave  until  f^ebruary 
1819,  after  he  had  sold  much  the  larger 
number  of  the  slaves  allotted  to  him  and 
his  wife  under  that  order,'  when  he  sold 
him,  and  he  was  purchased  by  Frances 
Tabb.  That  therefore  the  said  slave  Syphaz 
should  be  decreed  to  be  delivered  to  the 
trustee  to  be  held  by  him  subject  to  the 
uses  specified  in  the  marriage  settlement. 

3d.  That  there  was  nothing  in  the  decree 
of  June  1832,  in  relation  to  the  hires  of 
Philip  and  family  or  of  Syphaz,  which 
should  restrain  the  Court  from  decreeing  in 
relation  thereto,  as  to  it  might  seem  just 
and  equitable;  and  that  the  plaintiffs  had 
no  rieht  to  have  these  hires  paid  over  to 
them,  because  the  same  belonged  to  and 
should  be  paid  over,  if  to  any  one  in  this 
cause,  to  the  defendant  John  R.  Archer. 
But  if  he  was  entitled  to  them  he  was  also 
answerable  to  the  defendant  as  admin- 
istrator   of     Frances    Tabb    for    the 

419  *8um   of   2000   dollars,    with  interest 
from  the   25th   of  December  1818,  the 

amount  paid  him  by  said  Frances  Tabb  for 
Philip  and  his  family;  and  for  800  dollars, 
with  interest  from  February  the  1819, 
paid  for  the  purchase  of  Syphax ;  an  amount 
much  more  than  the  hires  of  these  slaves; 
and  therefore  and  because  the  said  John  R. 
Archer  was  insolvent,  the  Court  would 
allow  the  defendant  to  withhold  said  hires 
in  part  payment  of  the  amount  so  due  from 
John  R.  Archer  to  the  estate  of  the  defend- 
ant's intestate ;  and  would,  if  the  adminis- 
trator required  it,  order  an  account  between 
them,  as  to  that  subject;  but  as  to  no 
other. 

4th.  That  the  accounts  directed  to  be  taken 
by  the  decree  of  June  1832,  of  Frances 
Tabb's  guardianship  of  Harriet  Tabb  de- 
ceased, and  also  in  relation  to  the  slaves 
Miller  Lee,  George  and  Delphia,  were  im- 
providently  ordered  in  this  cause ;  and  that 
the  Court  would  neither  consider  the  same 
or  decree  in  relation  thereto. 

It  was  therefore  decreed  that  Barksdale 
should  deliver  to  a  trustee  named,  the  slave 
Syphax,  to  be  held  by  him  upon  the  trusts 
and  to  the  uses  and  purposes  of  the  mar- 
riage settlement  referred  to  in  the  bill ;  and 
that  he  should  out  of  the  assets  of  his  in- 
testate pay  to  the  plaintifP  his  costs ;  and 
that  the  defendant  John  R.  Archer  should 
pay  the  costs  of  taking  the  accounts  and 
making  the  reports  ordered  by  the  decree 
of  June  1832.  And  the  cause  was  continued 
for  the  sole  purpose  of  taking  an  account 
between  John  R.  Archer  and  the  adminis- 
trator of  Frances  Tabb  as  before  indicated, 
if  the  administrator  should  desire  it. 

In  December  1842,  Barksdale  as  the  ad- 
ministrator of  Frances  Tabb,  applied  to 
the  Court  by  petition  for  a  rehearing  of 
the  decrees  of  June  1832,  and  July  1842, 
on  the  ground  that  when  he  filed  his  an- 
swer, in  ignorance  and  under  a  misappre- 
hension of  the  facts  as  to  the  title  of  John 
R.  Archer  to   the   slaves  directed    by 

420  the  decree  *of  June   1832  to  be  deliv- 
ered   up,    he  had  omitted  to  state  the 


full  facts  which  would  have  sustained  the 
title  of  his  intestate,  and  indeed  had  hon- 
estly made  admissions  according  to  his  then 
belief,  which  were  seriously  detrimental  to 
the  interests  of  his  intestate's  estate.  That 
since  the  rendition  of  that  decree  he  had 
been  truly  informed  of  the  real  circum- 
stances under  which  said  slaves  were  ac- 
quired by  his  intestate,  and  had  obtained 
the  reconl  which  he  had  filed  in  this  suit, 
of  a  suit  brought  in  the  County  court  of 
Amelia  in  May  1818,  from  which  it  was 
then  apparent  that  instead  of  said  slaves, 
or  at  least  the  greater  ^number  of  them,  be- 
ing merely  held  by  the  father  of  the  plain- 
tiff in  trust,  they  were  then  actually  owned 
by  him ;  having  been  acquired  in  right  of 
his  wife  as  a  distributee  of  a  deceased 
sister,  subsequent  to  the  execution  of  the 
aforesaid  marriage  agreement. 

The  cause  came  on  again  to  be  heard  on 
the  23d  of  December  1842,  when  the  Conrt 
rejected  the  petition  for  a  rehearing  of  the 
cause;  and  the  defendant  Barksdale  elect- 
ing to  take  the  account  tendered  him  by  the 
Court,  it  was  decreed  and  ordered  that  John 
R.  Archer  do  render  an  account  of  the  hires 
and  profits  of  the  said  slaves  received  by 
him  during  the  continuance  of  the  life 
estate  of  Frances  Tabb  deceased,  before  one 
of  the  commissioners  of  the  Court,  who  was 
directed  to  state  the  account  and  make  re- 
port thereof  to  the  Court.  And  thereupon 
Barksdale  applied  to  this  Court  for  an  ap- 
peal, which  was  allowed. 

Morson,  for  the  appellant. 

Cooke,  for  John  Y«  Tabb's  administrator. 

P.  V.  Daniel,  jr.,  for  John  R.  Archer. 

ALLEN,  J. ,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  although 
the  appellant  when  he  filed  his  answer 
421  in  this  cause,  was  ignorant  of  *all  the 
facts  in  regard  to  the  title  of  his  in- 
testate to  the  slaves  sold  to  her  by  John  R. 
Archer,  and  described  in  his  bill  of  sales 
of  the  25th  of  December  1818,  he  neverthe- 
less relied  on  the  bill  of  sale  as  shewing  an 
absolute  title  in  his  intestate  to  the  slaves, 
and  that  his  intestate  had  agreed  to  take 
for  her  dower  right  for  that  portion  of  her 
dower  slaves  which  would  belong  to  Frances 
C.  Archer  wife  of  John  R.  Archer,  at  the 
death  of  the  intestate  of  the  appellant,  the 
sum  of  2000  dollars  to  be  paid  in  slaves ; 
and  that  said  bill  of  sale  was  executed  in 
consideration  of  her  having  previously 
agreed  to  relinquish  her  right  in  said  dower 
slaves. 

It  appears  by  the  decree  of  the  County 
court  of  Amelia,  of  the  29th  of  May  1818, 
that  the  commissioners  who  were  appointed 
to  receive  from  the  intestate  of  the  appel- 
lant said  dower  slaves,  and  make  a  division 
thereof,  were  directed  to  allot  to  the  intes- 
tate of  the  appellant  one  sixty-fourth  part 
of  said  dower  slaves  as  mother  and  distrib- 
utee of  her  deceased  daughter  Harriet.  The 
report  made  by  said  commissioners  shews 
that  the  one  sixty-fourth  part  so  allotted  to 
the  intestate  of  the  appellant  as  her  distrib- 
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utable  share  of  her  deceased  daug^hter's 
proportion  of  said  dower  slaves,  was  of  the 
value  of  1580  dollars ;  and  that  the  residue 
of  said  dower  slaves  were  divided  among^st 
the  other  distributees  of  the  said  John  Tabb 
and  said  Harriet;  whereby  each  of  said 
distributees  received  one  siztj-fourth  part 
of  the  slaves  as  a  distributee  of  said  Harriet. 
And  the  report  further  shews,  that  the 
slaves  allotted  to  said  John  R.  Archer  and 
wife  exceeded  the  just  amount  bj  211  dollars, 
which  John  R.  Archer  was  to  pay  for 
owelty  of  partition.  And  thus  the  fact 
was  disclos^  by  said  decree  and  report,  that 
of  the  slaves  allotted  to  John  R.  Archer  and 
wife,  he  was  entitled  to  receive  and  did 
receive,  in  his  own  right,  unaffected  by  the 
marriage  articles  between  himself  and 
wife,  slaves  to  the  value  of  his  distribu- 
table share  in  said  Harriet's  estate 
422  *and  the  said  sum  paid  by  him  for 
owelty  of  partition,  making  together 
the  sum  of  1791  dollars ;  and  which,  there- 
fore, he  had  a  clear  right  to  dispose  of. 
And  as  the  decree  of  the  County  court  of 
Amelia  was  filed  as  an  exhibit  and  read  at 
the  hearing,  as  appears  by  the  interlocutory 
decree  of  the  19th  day  of  June  1832,  the 
facts  so  disclosed  were  then  in  the  record, 
and  the  appellant  is  entitled  to  the  benefit 
thereof  at  any  subsequent  hearing,  and 
npon  the  appeal  bringing  up  the  record. 

The  Court  is  further  of  opinion,  that  it 
sufficiently  appears  the  conveyance  of  the 
slaves  by  the  bill  of  sale  of  the  25th  Decem- 
ber 1818,  was  nothing  more  than  the  execu- 
tion of  the  agreement  and  arrangement 
previously  entered  into  t)etween  the  parties 
referred  to  in  the  bill  filed  in  the  County 
court  of  Amelia,  as  the  arrangements  made 
for  compounding  their  respective  interests 
in  said  slaves;  and  the  surrender  of  the 
slaves,  and  the  release  of  the  intestate  of 
the  appellant,  was  made  on  the  considera- 
tion that  she  should  retain  slaves  to  the 
value  of  the  sum  of  2000  dollars  agreed  to 
be  paid  to  her  by  each  of  the  distributees, 
for  the  surrender  of  the  whole  of  said  dower 
slaves.  And  if  the  said  John  R.  Archer, 
in  disregard  of  the  terms  of  the  marriage 
articles,  after  such  surrender  of  the  dower 
slaves,  should  have  improperly  disposed  of 
a  portion  thereof,  such  misconduct  could 
not  affect  the  title  of  the  appellant's  intes- 
tate, acquired  under  an  agreement  preced- 
ing the  surrender  of  any  of  the  slaves. 

The  Court  is  further  of  opinion,  that  the 
arrangement  by  which  the  beneficiaries 
under  the  marriage  articles  obtained  the 
immediate  possession  and  enjoyment  of  the 
dower  slaves  of  the  value  of  14,039  dollars, 
for  the  small  additional  consideration  above 
the  sum  of  1791  dollars,  being  the  difi^erence 
between  that  sum  and  the  sum  of  2200  dol- 
lars ;  the  consideration  expressed  in  the  bill 
of  the  sale  of  the  25th  of  December 
423  1818,  was  so  *clearly  beneficial  to  all 
concerned,  as  to  constitute  a  proper 
and  reasonable  charge  against  the  trust 
estate;  and  after  the  beneficiaries  under 
said  marriage  articles  have  received  or 
might    have  received   the    profits    of  said 


dower  slaves  from  the  time  of  such  surren- 
der, it  would  be  unjust  to  permit  them  to 
disturb  the  title  acquired  by  the  intestate 
of  the  appellant,  to  the  slaves  conveyed  to 
her  in  consideration  of  her  surrender  and 
relinquishment;  the  said  Archer  having  an 
absolute  right  to  convey  to  the  extent  of 
1791  dollars,  and  the  residue  of  the  consid- 
eration named  being  inconsiderable  when 
compared  with  the  advantages  accruing  to 
the  beneficiaries  by  the  arrangement. 

The  Court  is  therefore  of  opinion,  that 
so  much  of  the  interlocutory  decree  of  the 
19th  June  1832,  as  perpetuated  the  injunc- 
tion enjoining  the  appellant  from  selling 
the  slaves  named  in  said  bill  of  sale  of  the 
25th  December  1818,  and  the  increase  of  the 
females,  and  directed  a  surrender  of  said 
slaves  and  their  increase  to  the  trustee 
thereby  appointed,  and  ordered  the  appel- 
lant to  account  for  the  hires  thereof,  is 
erroneous. 

The  Court  is  further  of  opinion,  that  the 
slave  Sye  or  Syphax  in  the  proceedings 
mentioned,  being  shewn  to  have  been  one 
of  the  dower  slaves  allotted  to  John  R. 
Archer  and  wife,  the  sale  made  of  him  by 
said  Archer  was  against  the  terms  of  the 
marriage  articles ;  and  there  is  no  error  in 
the  interlocutory  decree  of  the  12th  July 
1842,  directing  him  to  be  surrendered  to  the 
trustee  in  said  decree  mentioned. 

The  Court  is  further  of  opinion,  there 
was  no  error  in  said  decree  in  holding  that 
certain  accounts  directed  to  be  taken  by  the 
interlocutory  order  of  the  23d  June  1832, 
were  improvidently  ordered  in  this  cause, 
and  refusing  to  decree  in  relation  thereto. 

The  Court  is  further  of  opinion,  that  the 
interlocutory  decree  of  the  23d  December 
1842,  directing  that  John  R.  Archer  do 
render  an  account  of  the  hires  and 
424  ^profits  of  the  slave  Syphax  and 
Philip  and  family,  stated  to  have 
been  received  by  him  during  the  continu- 
ance of  the  life  estate  of  the  appellant's 
intestate,  is  erroneous,  the  slaves  being  in 
fact  held  by  said  intestate. 

And  the  Court  is  further  of  opinion,  that 
if  under  the  pleadings  in  this  cause,  an 
account  could  properly  be  directed  in  re- 
gard to  the  price  alleged  to  have  been  paid 
to  John  R.  Archer  for  the  slave  Syphax  and 
his  hires  and  profits,  the  question  as  to  who 
would  be  entitled  to  the  hires  has  not  been 
put  in  issue ;  and  the  circumstances  of  the 
case  shew  that  no  account  could  lead  to  any 
beneficial  result.. 

The  Court  is  therefore  of  opinion,  that 
said  decrees  in  the  particulars  herein  be- 
fore declared  to  be  erroneous,  be  and  the 
same  are  hereby  reversed  with  costs  to  ap- 
pellant; and  that  the  same  in  the  particu- 
lars herein  declared  not  to  be  erroneous, 
be  affirmed.  And  the  cause  is  remanded 
with  instructions  to  dissolve  the  injunction 
awarded  on  the  25th  of  February  1829,  in 
respect  to  the  slaves  mentioned  in  the  bill 
of  sale  of  the  25th  December  1818,  and  the 
increase  of  the  females ;  to  order  a  restora- 
tion of  said  slaves,  together  with  the  in- 
crease of  the  females,  to  the  appellant ;  and 
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for  an  account  and  payment  over  to  the  ap- 
pellant, of  the  hires  and  profits  thereof 
from  the  time  he  surrendered  the  same  in 
pursuance  of  the  interlocutory  decree  of 
the  19th  June  1832,  and  also  to  carry  into 
effect  so  much  of  the  decree  of  the  12th  July 
1842,  as  directed  the  surrender  of  8ye  or 
Syphaz  to  the  trustee  therein  named,  if  he 
has  not  been  surrendered ;  and  that  as  to  all 
other  matters  the  bill  be  dismissed. 


425    *Smith's  Adm'r  v.  Charlton's  Adm'r.* 

April  Term,  1851,  Richmond. 
(Absent  Cabbll,  P.,  and  MONOUBB,t  J.) 

Judgrments— Quando  Aoddertnt— Statuta  «f  LlmlU. 
tloii«4—A  judgment  Quando  aodderint  does  not  come 
witbln  the  operation  of  the  statute  of  limitations 
in  relation  to  Judgments,  1  Rev.  Code,  ch.  128.  %  6, 
p.  487.    By  two  Jndffes  in  a  Ck>urt  of  three. 

Warner  Lewis  of  Gloucester  county,  by 
his  deed  dated  the  5th  of  January  1796,  con- 
veyed all  his  estate,  real  and  personal,  (ex- 
cept a  parcel  of  land  specified  in  the  deed,) 
which  had  descended  to  him  from  his  fa- 
ther, to  John  Ivewis  and  Wilson  Gary  Nich- 
olas, in  trust  for  the  payment  of  his  debts, 
then  for  the  support  of  his  family,  and 
then  for  his  children.  In  November  of  the 
same  year,  Warner  Lewis  died,  and  by  his 
will,  after  providing  for  his  wife,  he  gave 
the  residue  of  his  estate  to  his  two  daugh- 
ters; and  if  they  died  without  issue,  to 
his  brother  John  Lewis;  who  he  appointed 
one  of  his  executors. 

It  seems  that  John  Lewis  was  the  princi- 
pal, if  not  the  sole,  acting  trustee  and  exec- 
utor under  the  deed  and  will  of  Warner 
Lewis.  In  May  1802,  William  Wiseham 
administrator,  and  Mary  Charlton  adminis- 
tratrix, of  Francis  Charlton  deceased,  re- 
covered a  judgment  against  John  Lewis,  as 
the  executor  of  Warner  Lewis  deceased,  for 
£  123.  14.  5J^.,  with  interest  at  the  rate  of 
5  per  cent,  per  annum  on  £  122,  9.  11^.,  a 
part  thereof,  trom  the  3d  of  September  1796, 
to  be  paid  when  assets  sufficient  should  come 
to    his   hands,    and    their  costs,    6    dollars 

*Por  moooffraphlc  note  on  Jndprneiits,  see  end  of  case. 
"tThe  case  was  arinied  before  his  appointment. 
tJiidffiiients— Plerl    Facias— Pending   Injunction.— In 

Richardson  v.  Prince  Oeorsre  Justices,  11  Qratt  199, 
it  is  said:  "Judos  Baldwin,  in  deliverins'  his  opin- 
ion in  the  csise  of  Smith't  Adm'r  V.  Charlton' $  Adm'r,  7 
Qratt,  425, 466,  intimates  that  pending  a  writ  of  error 
or  injunction  or  eeseat,  an  action  of  debt  or  scire  facias 
cannot  be  brought  npon  the  jndflrment.  He  cites  no 
authority  for  the  proposition,  and  so  far  as  it  re- 
spects the  inj  auction,  it  is  an  intimation  thrown  out 
araruendo  and  by  way  of  illustration.  He  probably 
did  not  advert  to  the  distinction  between  the  nature 
and  effect  of  an  injunction  and  that  of  a  writ  of  error 
or  cessat.  At  all  events  it  was  a  point  not  at  all  mate- 
rial to  the  decision  in  that  case,  and  the  remark  of 
the  judffe  as  it  respects  the  injunction,  must  be  re- 
garded as  obiter  merely. "  The  principal  case  is  also 
cited  in  Hutsonpiller  v.  Stover,  12  Gratt  682;  Wer- 
denbauffh  v.  Reid.  20  W.  Va.  588. 


426  14  cents.     William  Wiseham  *died  not 
later  than   1805,    and  Mary  Charlton 

died  in  1810  or  1811 ;  and  there  was  no  qual- 
ification on  the  estate  of  Francis  Charlton 
until  February  1831,  when  Robert  Anderson 
qualified  thereon  as  administrator  de  bonis 
non.  John  Lewis  died  in  1827,  when 
Thomas  Smith  qualified  as  his  executor. 

It  seems  that  after  the  death  of  John 
Irewis  the  two  daug^hters  of  Warner  I^wis 
instituted  a  suit  ag'ainst  his  executor 
Thomas  Smith,  for  a  settlement  of  his  trus- 
tee and  executorial  accounts;  and  the  caae 
was  so  proceeded  in  that  a  sum  exceeding 
4000  dollars,  principal  and  interest  in  1827, 
was  ascertained  to  have  been  in  the  hands 
of  John  Lewis,  as  trustee  and  executor,  as 
early  as  1815. 

In  1840  Robert  Anderson  instituted  this 
suit  against  Thomas  Smith  as  executor  of 
John  Lewis,  for  the  purpose  of  subjecting- 
the  estate  of  Warner  Lewis  deceased,  in  his 
hands,  to  the  statisfaction  of  the  judg-- 
ment  recovered  by  Francis  Charlton's 
former  representatives  against  John  Lewis* 
as  the  executor  of  Warner  Lewis  in  1802. 
In  his  bill  he  set  out  the  foregoing  facts, 
and  asked  for  a  decree  against  the  executor 
of  John  Lewis  for  the  amount  of  the  judge- 
ment. 

Smith  answered  the  bill,  and  relied  upon 
the  statute  of  limitations,  and  the  great 
lapse  of  time  which  had  occurred  since  the 
judgment  in  bar  of  the  claim.  And  he  dy- 
ing, the  cause  was  revived  in  the  name  of 
William  P.  Smith  his  administrator ;  and 
came  on  to  be  heard  in  October  1844,  when 
the  Court  decreed  in  favour  of  the  plaintifif 
for  the  amount  of  the  original  judgment* 
412  dollars  41  cents,  with  interest  at  the  rate 
of  5  per  cent,  on  406  dollars  32  cents,  from 
the  3d  of  September  1796  till  paid,  and  6 
dollars  64  cents  the  costs  of  the  judgment, 
and  also  the  costs  of  his  suit.  Whereupon 
William  P.  Smith  applied  to  this  Court  for 
an   appeal,  which  was  allowed. 

427  *Harvey   and  Crump,  for  the  appel- 
lant. 

In  this  case  thirty-eight  years  had  elapsed 
from  the  date  of  the  judgment  in  1802,  be- 
fore this  suit  was  brought  to  enforce  the 
payment  of  it.  In  all  that  time  there  must 
have  been  a  considerable  estate  in  the  hands 
of  John  Lewis,  the  trustee  and  executor  of 
Warner  Lewis,  the  debtor;  and  we  have 
positive  proof  that  as  early  as  1815  there 
were  assets  in  his  hands  more  than  suffi- 
cient to  pay  this  judgment,  after  all  other 
debts  of  the  testator  had  been  satisfied.  It 
is  under  these  circumstances,  when  every 
party  to  the  transaction  is  dead,  without  a 
single  circumstance  to  rebut  the  legal  pre- 
sumption, and  the  matter  of  fact  probabil- 
ity, that  this  judgment  has  been  long  since 
satisfied,  that  this  plaintiff  asks  a  Court  of 
equity  to  enforce  this  stale  demand.  In 
twenty  years  a  bond  will  be  presumed  to 
have  been  paid.  In  the  same  time  a  mort- 
gage will  be  presumed  to  be  satisfied ;  and. 
in  all  cases  a  presumption  of  payment  will 
arise.     Dunlop  &  Co.  v.  Ball,  2  Cranch  180 ; 
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Wiachelsea  Causes,  4  Bnrr.  R.  1962;  Cope 
Y.  Humphreys,  14  Serg.  &  Rawle  15 ;  Wills 
▼.  Washing-ton's  adm'r,  6  Munf.  532;  An- 
derson adm'r  v.  Burwell's  ez'ors,  6  Gratt. 
405.  What  is  there,  then,  in  this  judgment 
qitando,  which  shall  forbid  the  application 
to  it  of  this  well  established  rule  of  law,  of 
equity,  of  common  sense  and  common 
justice? 

Of  the  thirty-eight  years  which  elapsed 
between  the  rendition  of  this  judgment  and 
the  institution  of  this  suit,  for  seventeen 
of  them  there  had  been  a  representative  of 
the  estate  of  Francis  Charlton.  Mrs. 
Charlton  died  in  1810  or  1811 ;  and  the  pres- 
eut  representative,  Robert  Anderson,  qual- 
ified in  1831.  And  if  there  was  not  a 
representative  during  the  whole  period,  it 
was  only  the  neglect  and  laches  of  the  per- 
sons interested  in  Francis  Charlton's  estate. 
Yet  during  this  whole  period  of  time, 
these  representatives  rested  quiet 
428  *on  their  rights,  if  they  had  any ;  and 
unless  the  judgment  had  been  satis- 
fied, were  guilty  of  such  neglect  and  delay 
as  should  have  deprived  them  of  all  aid  from 
a  Court  of  equity.  Pickering  v.  1  «d.  Stam- 
ford, 2  Ves.  jr.  R.  272 ;  S.  C.  Id.  581 ;  De- 
loraine  v.  Brown,  3  Bro.  Ch.  Cas.  633. 

It  has  ever    been   the  rule  of  Courts   of 
equity,    having  regard   to    public   conven- 
ience, as  well   as   to  presumptions   arising 
from  lapse  of  time,  not  to  enquire  into  old 
transactions,  or  entertain  suits  founded  on 
causes  of  action  which  had  accrued  so  long 
that  all  evidence  of  their  adjustment  might 
have  been  lost  by  the  destruction  of  papers 
or  the  death  of  witnesses.     Hercy  v.    Din- 
woody,  2  Ves.  jr.  R.  87.     This  is  a   consid- 
eration   of    peculiar    importance    in    this 
instance,    as  the  claim  of  the  administra- 
tor of  Charlton  is   founded  on   a    judgment 
all  the  parties  to  which  have  been  long  since 
dead;  and  the  judgment  being  against   an 
executor  when  assets  of  his  testator  should 
come  to  his  hands  to  be  administered,  it  is 
dependent  on  and  interwoven  with,    trans- 
actions of  such    an    ancient    date,    that    a 
Court  of  equity  having  a  due  regard  to  the 
public  inconvenience  which  would  be  caused 
if  such  transactions  were  enquired  into,  as 
well   as  the  presumptions  arising   from    a 
long  lapse  of  time  that  the  judgment  itself 
had  been  satisfied,    should  not   have  enter- 
tained the  suit.     Ray   v.    Bogart,    2   John. 
Cas.  432;  Ellison  v.  MofiFatt,  1  John.  Ch.  R. 
46;  Coleman  v.   Lyne,    4  Rand.    454;    Bur- 
well's  ez'ors  V.  Anderson,  3  Leigh  348;  Carr 
V.  Chapman,  5  Leigh  164.     Even   in   cases 
arising   under    technical    and    continuing 
trusts    which    are    not     cognizable    in     a 
Court  of  law,  but   fall   within    the   proper, 
peculiar  and  original  jurisdiction   of  the 
Court    of    equity,    and    which    cannot    be 
reached  by  the  statute  of  limitations.  Courts 
of  equity,  always  averse  to  stale  claims,  will 
regard  the   public    inconvenience   of 
429      enquiring  into  demands  which  *^have 
long  existed  without  any  effort   hav- 
ing   been  made  to  enforce  them.     Carr,  J., 
in  Carr  v.  Chapman,  5  Leigh  164. 
In  this   case  the  administrator  of  John 


Lewis  pleaded  the  statute  of  limitations; 
and  we  submit  the  case  comes  clearly 
within  the  fifth  section  of  the  act  1  Rev. 
Code,  ch.  182,  p.  406.  That  act  says  that 
*  *  judgments  in  any  Court  of  record  within 
this  Commonwealth,  where  execution  hath 
not  issued,  may  be  revived  by  scire 
facias  or  action  of  debt  brought  thereon, 
within  ten  years  next  after  the  date  of  such 
judgment,  and  not  after. ' '  This  is  a  general 
statute  of  limitations  in  relation  to  judg- 
ments. The  section  under  consideration 
embraces  judgments  on  which  executions 
have  not  issued,  and  also  judgments  on 
which  execution  hath  issued,  but  has  not 
been  returned.  It  does  not  undertake  to 
set  out  the  various  kinds  of  judgments 
which  are  intended  to  be  embraced  within 
it,  but  designates  them  by  a  characteristic 
feature  which  is  common  to  them  all.  Not 
judgments  by  default,  and  by  confession, 
and  upon  verdicts  of  a  jury,  and  when 
assets;  not  judgments  of  the  County 
court,  and  Circuit  court ;  not  judgments  in 
debt,  and  detinue,  and  trover,  and  trespass, 
&c.,  &c.,  &c.,  but  judgments  where  execu- 
tion hath  not  issued,  may  be  revived  by  scire 
facias  or  action  of  debt  brought  thereon, 
within  ten  years  after  the  date  of  such 
judgments,  and  not  after.  The  criterion 
by  which  it  is  to  be  tested  whether  the 
judgment  is  embraced  in  the  first  clause  of 
the  section,  is,  whether  an  execution  hath 
issued  upon  it.  The  test  is  not  whether 
execution  could  have  issued  upon  it  at  any 
time,  or  can  issue  upon  it  at  the  present 
time ;  but  the  test  is  whether  execution  has 
issued  upon  it.  We  submit  then  that  the 
case  of  a  judgment  quando  comes  clearly 
within  the  language  of  the  statute. 
We   submit   further,    that   the  judgment 

quando  comes  equally  within  the  mis- 
430      chief  intended  to  be  prevented  *by  the 

statute.  Indeed  it  would  be  difficult 
to  point  out  a  mischief  which  can  arise 
from  the  delay  to  prosecute  a  general  judg- 
ment to  its  final  and  full  satisfaction,  which 
may  not  equally  arise  from  the  neglect  to 
prosecute  a  judgment  quando  to  its  final 
termination.  And  there  are  mischiefs  aris- 
ing from  delay  to  which  these  judgments 
are  especially  liable.  They  are  always 
judgments  against  the  representatives  of 
dead  men's  estate ;  and  the  fact  that  they 
involve  no  personal  liability  to  the  repre- 
sentative, but  release  to  him  all  the  assets 
then  in  his  hands,  whilst  they  relieve  him 
from  the  trouble  and  annoyance  of  a  legal 
contest,  induces  a  facility  in  yielding  to 
such  a  judgment  by  the  representative ;  and 
it  will  be  generally  found  that  they  are,  as 
in  this  case,  judgments  by  confession. 
These  judgments,  if  this  statute  does  not 
apply  to  them,  may  be  disinterred  from 
their  graves  at  any  distant  day,  to  sub- 
ject, not  the  person  by  whose  confession 
or  acquiescence  they  were  obtained,  but  the 
next  or  second  generation  of  legatees  or 
distributees  of  his  testator.  But  we 
need  not  speculate  upon  this  subject.  The 
case  now  under  consideration,  is  an  illus- 
tration of  the  consequences  which  will  result 
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from  the  exclusion  of  these  judg-menta  from 
the  operation  of  this  statute.  In  this 
case,  as  we  have  seen,  thirty-eig^ht  years 
after  this  judgement  was  confessed  by  the 
executor  of  Warner  Lewis ;  after  his  death 
and  the  death  of  the  original  plaintiffs ; 
when  there  was  no  one  living  who  knew 
anything  about  the  merits  of  the  case; 
after  the  creditor's  estate  had  ceased  to  be 
represented  for  thirty  years,  a  stranger 
discovers  this  old  judgment,  and  disinters 
it  from  the  grave  in  which  it  had  laid 
quietly  for  thirty-eight  years,  that  he  may 
devour  the  pittance  that  these  female  lega- 
tees had  been  enabled  to  secure  from  the 
ruins  of  their  father's  estate,  after  a  forty 
years  pursuit  of  this  executor  and  his 
representatives. 

431  ^We  have  always  understood  that  in 
the  interpretation  .of  statutes  the  first 

rule  is  to  look  to  the  language  employed ; 
and  if  that  is  plain  and  explicit,  it  is  to  be 
followed.  That  if  there  is  any  doubt  upon 
the  language  of  the  statute,  as  to  its  proper 
construction,  then  the  first  and  most  impor- 
tant rule  by  which  the  true  construction  is 
to  be  ascertained,  is  to  look  to  the  mischief 
which  it  was  intended  to  remedy ;  and  so  to 
construe  the  statute  as  to  advance  the 
remedy  and  suppress  the  mischief.  And 
taking  either  or  both  of  these  rules  for  our 
guide  in  the  construction  of  this  statute,  we 
submit  that  the  conclusion  is  inevitable, 
that  these  judgments  quando  are  within 
the  intent  and  meaning  of  the  statute.  And 
we  submit  that  this  conclusion  is  strength- 
ened by  the  consideration  that  if  these 
judgments  are  not  embraced  within  this 
statute,  they  are  wholly  without  limita- 
tion, and  may  be  proceeded  on  at  any  day 
however  distant. 

What  then  are  the  grounds  on  which  this 
Court  is  asked  to  decide  that  these  judg- 
ments quando  are  not  within  the  intent  and 
meaning  of  the  statute?  It  is  first  insisted 
that  the  language  of  the  statute  con- 
fines the  judgments  embraced  by  it  to 
those  on  which  execution  may  issue  at  once. 
We  have  only  to  say  that  the  statute  does 
not  say  so.  It  is  very  true  that  most  of  the 
judgments  to  which  the  statute  applies,  are 
judgments  on  which  executions  might  have 
been  at  once  issued ;  for  the  very  good  rea- 
son that  ninety-nine  judgments  in  every 
hundred,  are  of  that  kind.  But  as  we  have 
already  said,  the  statute  is  framed  not  upon 
the  plan  of  specifying  the  various  judg- 
ments which  are  intended '  to  be  embraced 
in  it,  but  of  giving  one  characteristic  fea- 
ture which  is  common  to  all.  As  to  the 
phraseology  used  in  the  statute  about  re- 
viving some  judgments  by  scire  facias,  and 
obtaining  executions  on  others,  we  think  it 
would  not  be  difficult  to  show  that  this  lan- 
guage is  entirely   appropriate  to  the 

432  statute,    upon  *the    construction    we 
give  to   it.     But  if  it  is  not  precisely 

and  technically  correct,  it  cannot  be  doubted 
that  it  is  readily  accommodated  to  our  con- 
struction of  the  statute,  and  every  word  and 
phrase  may  have  a  precise  and  proper 
meaning  upon  that  construction :  and  surely 


these  are  not  objections  which  are  to  weig^h 
against  the  plain  language  and  obvious 
policy  of  the  statute. 

There  is,  however,  another  objection  to 
our  construction  of  this  statute ;  and  it  is 
the  objection  which  is  at  the  foundation  of 
the  argument  of  the  other  side.  That  ob- 
jection is,  that  there  is  no  mode  of  proceed- 
ing to  enforce  the  judgment  quando,  until 
the  plaintiff  can  allege  and  4>rove  that  as- 
sets have  come  to  the  hands  of  the  personal 
representative:  And  it  is  insisted,  that  ac- 
cording to  the  principles  of  the  common 
law,  a  scire  facias  to  have  execution  upon 
the  judgment,  will  not  lie  without  the  aver- 
ment and  proof  of  assets ;  and  that  the  only 
object  is  to  have  execution  upon  the  old 
judgment. 

It  will  be  found  on  examination  that  the 
cases  which  speak  of  the  necessity  of 
averring  and  proving  that  assets  had  come 
to  hand  since  the  last  judgment,  upon  the 
proceeding  by  scire  facias,  have  reference  to 
the  issue  upon  the  plea  of  plene  adminis- 
travit,  and  the  judgment  de  bonis  testatoris, 
to  be  rendered  upon  that  issue,  which  at 
common  law  concludes  the  executor  upon  the 
question  of  his  having  assets.  Hope  v. 
Bayne,  3  East's  2;  Dickson  v.  Wilkinson, 
3  How.  U.  S.  Ct.  R.  57 ;  but  they  have  no 
reference  to  the  proceeding  to  have  another 
judgment  quando  against  the  executor,  by 
which  the  debt  against  his  testator  is  re- 
affirmed and  judgment  revived  precisely  in 
the  sense  in  which  a  general  judgment 
is  revived  by  scire  facias.  That  this  i& 
the  correct  view  of  these  authorities,  is 
strongly  corroborated  by  the  case  of  Perry- 
man  V.  Westwood,  cited  1  Ventr.  R.  96,  in 
which  where  assets  in  part  were  found 
by  the  jury,  there  was  an  award  of 
433  ^execution  to  that  extent,  and  a 
judgment  quando  for  the  balance  of 
the  original  judgment.  If  the  uses  of  the 
scire  facias  are  to  be  limited  to  the  obtain- 
ing of  an  execution  on  the  judgment,  there 
can  with  no  propriety  be  a  judgement 
quando  for  a  part  of  the  first  judg^menti 
And  if  there  may  be  a  second  judgement 
quando  for  a  part,  with  equal  propriety 
may  there  be  a  second  judgment  quando  for 
the  whole. 

If,  however,  it  be  true  that  the  purpose 
and  object  of  the  scire  facias  upon  the  judg- 
ment quando,  at  common  law,  is  only  to 
obtain  execution  on  the  original  judgment, 
then  we  say  that  the  mode  of  proceeding^ 
by  scire  facias  to  have  execution  upon  these 
judgments  quando,  refers  itself  to  the  rem- 
edy; and  is  prescribed  by  no  Virginia 
statute.  It  id  an  old  mode  of  proceeding- 
adapted  to  the  law  as  it  then  was ;  and  if  at 
the  present  day,  its  forms  are  found  to  l>e 
inapplicable  to  the  law  as  it  now  is,  tlie 
proper  remedy  is,  not  to  change  the  law  to 
suit  the  form,  but  to  adapt  the  form  to  tlxe 
law :  And  we  respectfully  suggest  that  this 
is  peculiarly  proper,  when  the  law  is  a  Vir- 
ginia statute,  and  the  form  is  an  old  Sag:* 
lish  form. 

But  if  the   English  forms  of  proceeding 
are  too  sacred  to  be  modified  so  as  to  adapt 
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them  to  the   present   state  of  the  law,  we 
submit  that  there  are  other  modes  of   pro- 
ceeding upon  these  judgments  quando  which 
aie  not   obnoxious   to   this   objection.      A 
judgmeot  quando  by  its  terms   and   in   its 
effect,    ascertains  and  establishes  the    debt 
aj^inst  the  estate  of  the  testator  or  intes- 
tate as  finely  and  irrevocably  as  a  general 
judgment.     The  quando   has  relation,    not 
to  the  existence  of  the  judgment,  but  to  its 
satisfaction.      This    judgment    binds    the 
estate  of  the  testator  or  intestate  so  that  all 
the  personal  estate  in  the  hands  of  legatees 
or  distributees  is  liable  for  its  satisfaction. 
It  80  binds  the  personal  representative,  that 
if  he  afterwards  pays  a  debt  on  which 
434     *there  has  been  no  judgment,   or  on 
which  judgment   has   been   obtained 
subsequent  to  the  judgment  quando,  out  of 
subsequently    acquired   assets,    he   will   be 
gnilty  of  a  devastavit.     Parker  v.  I>ee,  3 
Swanst.  R.  530,  in  note.     And  although  at 
law  the  creditor  would  not  be  allowed  to 
obtain   satisfaction  of  his  judgment  out  of 
assets  in  the  hands  of  the   personal  repre- 
sentative, when  the  judgment  was  rendered, 
yet  in  equity  there  can  be  no  doubt  that  he 
wonld  be  permitted  to  subject  them.     Upon 
this  judgment    then,    as    upon    any    other 
jndgment,    an   action  of  debt  will   lie.     It 
is  the   conclusive   evidence   of  a  debt   due 
fiom    the    testator    or     intestate     to     the 
creditor;  and  upon  the  commonest    princi- 
ples of  law    applicable   to  actions,  it  must 
therefore  be  sufficient  to  sustain  an  action : 
And  of  this  there  is  no  doubt  upon  author- 
ity.   Noel  V.  Nelson,  2  Wms.    Saund.    219, 
note  2 ;  M'Dowall    v.    Branham,   2  Nott    & 
M'C.  572;  Taylor  V.  Holman,    Bull.    N.    P. 
169.    What  then  is  to  be  found  in  the  form 
of  declaring  in  debt  on  a  judgment  quando, 
which  prevents  the  creditor   from   proceed- 
ing upon  it  in  that   way,   though  no  assets 
have  come  to  his  hands  since  the  judgment 
was  rendered.     He  declares  that  the  testator 
of  the  executor   was   indebted  to  him  in  a 
certain  sum  of  money;  and  he  shews  as  the 
evidence    of   that  indebtedness,    the  judg- 
ment which  he  had  recovered   against  the 
executor;  which  is  conclusive  of  the  fact  of 
indebtedness.     To    this  action  of  debt   the 
executor,    if  he   has  no  assets,  may   plead 
plene  administravit ;  and  he  pleads  it   pre- 
cisely as  he  did  in   the   first   action.     Noel 
V.  Nelson,  2  Wms.  Saund.   221 ;  and   if  the 
issue  upon  this  plea  is  found  for  him,  then 
of  course   there   cannot  be  a  judgment   de 
bonis  testatoris,    because   that   at  common 
law  wonld  be  evidence  against  the  executor 
in  an  action  for  a  devastavit,  of  his  posses- 
sion  of  assets  sufficient  to  pay  the    debt : 
But  the  plea  itself  not  going  to  the  question 
of  the  indebtedness  of  the  testator,  the 
435      plaintiff  *would  be  entitled  to  a  judg- 
ment quando  in  his  favor  in  this  sec- 
ond action,  precisely  as  he  was  entitled  to 
it  in  his  first.     And   if  it  be  true   that  the 
oalj   object  of  the  scire  facias  is  to  enable 
the  plaintiff    to    obtain    execution   on   the 
judgment   quando;  and   that   by  that  mode 
of  proceeding  he  cannot  have  another  judg- 
ment quando;  then   there   is   this  obvious 


difference  in  the  results  of  the  two  modes 
of  proceeding :  For  there  is  certainly  noth- 
ing in  the  action  of  debt  upon  the  judgment 
which  requires  that  it  should  be  limited  to 
the  issue  upon  the  plea  of  plene  administra- 
vit, or  to  the  award  of  execution ;  but  it 
equally  admits  and  authorizes  the  judgment 
quando  acciderint. 

We  submit  then  with  confidence  that  the 
plaintiff  may  proceed  either  by  scire  facias 
or  action  of  debt,  and  certainly  by  the  lat- 
ter mode,  to  revive  his  judgment  quando ; 
revive  it  in  the  sense  of  the  statute  by 
obtaining  a  new  judgment :  And  being  thus 
authorized  to  proceed  upon  it,  the  statute 
of  limitations  runs  upon  it.  We  have  never 
contended  that  the  statute  would  run  against 
a  judgment  upon  which  no  proceedings 
could  be  had,  or  that  however  general  the 
terms  of  the  statute  such  a  judgment  was 
embraced  in  it.  But  we  do  contend  that 
wherever  a  scire  facias  or  an  action  of  debt 
can  be  maintained  on  a  judgment,  that  such 
a  judgment  is  within  the  intent  and  mean- 
ing of  the  statute.  And  this  we  submit  is 
the  distinction  between  a  judgment  quando 
and  a  judgment  with  a  cessat  executio,  or 
upon  which  there  is  an  injunction  or  an  ap- 
peal. In  the  first  as  we  have  endeavoured  to 
shew,  the  plaintiff  may  proceed  to  revive  by 
scire  facias  or  action  of  debt ;  in  the  others 
there  is  a  positive  prohibition  of  record 
to  his  taking  any  steps  to  enforce  them. 

We  have  thus  endeavoured  to  consider  this 
question  on  principle,  because  we  are 
aware  that  it  will  be  contended  by  the  coun- 
sel for  the  appellee,  that  there  has  been   no 

authoritative  decision   of   it    by  this 
436      Court.    We  *know  indeed,  that  the  case 

of  Braxton  v.  Woods,  2  Gratt.  25,  was 
decided  by  a  Court  of  three,  and  that  one  of 
the  Judges  put  his  decision  upon  grounds 
peculiar  to  himself ;  and  therefore  that  the 
decision  is  not  an  authority  binding  upon 
this  Court.  But  we  nevertheless  refer  with 
confidence  to  that  case  as  one  of  high  author- 
ity, as  well  for  the  ability  of  the  argument 
by  which  the  judgment  is  sustained,  as  for 
the  respect  which  is  due  to  the  opinions  of 
the  venerable  and  enlightened  Judge  who 
concurred  in  it.  And  even  if  the  Court 
should  think  that  the  mode  of  proceeding 
sanctioned  by  the  decision  in  that  case,  is 
a  departure  from  the  ancient  mode  of  pro- 
ceeding in  such  case;  as  it  is  a  question 
not  of  right  but  of  practice,  and  as  the 
practice  so  authorized  by  that  case,  is  most 
consistent  with  the  security  of  parties,  and 
the  policy  of  the  law,  we  submit  that  it 
should  be  adhered  to  by  the  Court. 

Bouldin,  for  the  appellee. 

The  plea  of  the  statute  of  limitations 
presents  the  only  debatable  question  in 
this  case.  There  is  certainly  no  ground 
for  imputing  laches  to  the  appellee  or  his- 
intestate's  estate.  The  terms  of  the  judg- 
ment itself  conclusively  ascertain  that  at 
the  time  of  its  rendition  there  were  no  as- 
sets out  of  which  it  could  be  satisfied ;  and 
such  being  the  case,  there  was  no  right  at 
that  time  to  enforce  the  judgment  by    exe- 
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cution,  and  conaequentlj  there  could  be  no 
default  in  failing  to  attempt  it.  It  is  true 
that  assets  accrued  about  the  year  1815,  but 
there  was  then  no  representative  of  Charl- 
ton's estate ;  nor  was  that  estate  represented 
until  1831 ;  within  nine  years  after  which 
time  this  suit  was  broug'ht.  Now  there 
could  very  clearly  be  no  presumption  of  pay- 
ment between  the  accruing  of  assets  in  1815 
and  the  qualification  of  the  appellee  as 
Charlton's  administrator  in  1831;  for  be- 
tween those  periods  there  was  no  person 
in     esse     to    whom    payment    could 

437  *be   made;    and   there   has   certainly 
been    no  pretence   of  payment  to  the 

appellee  since  1831.  The  case  stands  then 
simply  on  a  delay  of  nine  years  to  demand 
payment  of  a  judgment ;  and  I  am  aware  of 
no  case  in  which  such  delay  has  been  held 
sufficient  either  to  raise  a  presumption  of 
payment,  or  to  bar  a  demand  on  the 
ground  of  laches. 

It  is  true  that  in  the  case  of  Anderson  v. 
Burwell's  ez'ors,  6  Gratt.  405,  cited  by  the 
counsel  for  the  appellants,  this  Court  ap- 
plied the  doctrine  of  laches.  But  that,  to 
use  the  language  of  the  learned  counsel 
who  argued  the  cause  for  the  appellees,  was 
'*a  naked,  unmitigated  case  of  sleeping  for 
half  a  century  and  more;"  and  there  was 
no  successful  attempt  to  explain  the  delay. 
In  the  case  of  Burwell's  ex' ors  v.  Anderson, 
3  Iveigh  348,  however,  to  which  the  case 
NJust  referred  to  was  a  sequel,  the  Court  sus- 
tained a  bill  filed  after  the  lapse  of  some  30 
years,  expressly  on  the  ground  that  for  a 
great  part  of  the  time  the  estate  to  which 
the  legacy  was  due,  was  not  represented. 
There  is  nothing  then  in  the  question  of 
laches. 

I  come  now  to  the  real  question  in  the 
cause,  the  statute  of  limitations,  1  Rev. 
Code,  p.  489,  {  5.  This  it  is  said  presents  a 
peremptory  bar  to  the  proceeding ;  and  the 
case  of  Braxton  v.  Woods,  2  Gratt.  25,  is 
cited  to  sustain  the  plea. 

It  cannot  be  denied  that  the  learned  Judge 
who  delivered  the  opinion  of  the  majority 
of  the  Court  in  that  case,  did  hold  that  the 
statute  applied  to  a  judgment  quando  ac- 
ciderint ;  and  the  Judge  who  concurred  with 
him  must  also  be  regarded  as  holding  the 
same  opinion.  But  it  will  be  observed  that 
the  case  was  decided  by  a  bare  Court,  and 
the  third  Judge  not  only  did  not  concur 
with  the  majority,  but  evidently  dissented. 
It  was  conceded  too  by  all  the  Judges  in  that 
case  that  the  question  now  under  consider- 
ation did  not  arise.  The  judgment  there 
was  not  a  judgment  quando,    but  one 

438  *of  a  totally  different  character.  It 
did  not  preclude,  but  invited  an  en- 
quiry into  the  statute  of  the  assets ;  and  all 
that  was  said  about  the  effect  of  the  statute 
on  a  judgment  quando,  was  clearly  beside 
the  case.  The  question,  then,  is  an  open 
one,  and  must  now  be  adjudicated  for  the 
first  time. 

It  is  said  the  terms  of  the  statute  are 
broad  enough  to  embrace  a  judgment 
quando,  and  the  mischiefs   intended   to   be 


guarded  against  equally  apply  to  such    a 
judgment. 

The  object  of  the  statute  is  to  prevent  a 
judgment  creditor  from  sleeping  on  his 
rights;  to  compel  him  promptly  to  take  out 
execution  on  his  judgment,  by  imposing  a 
forfeiture  for  his  failure  to  do  so.  L#et 
us  examine  then  the  nature  and  effect  of  a 
judgment  quando ;  and  see  whether  it  can, 
!  by  any  just  construction,  be  embraced  bj 
the  terms  of  this  statute. 

The  judgment  quando  is  wholly  unlike  a 
general  judgment.  It  ascertains  of  record, 
it  is  true,  like  a  general  judgment,  the  ex- 
istence and  amount  of  a  debt  from  the  estate 
of  a  decedent ;  but  here  the  analogy  ceases. 
It  concedes  by  its  terms  that  there  are  no 
assets  out  of  which  it  can  be  satisfied ;  and 
confers  on  the  creditor  no  xnresent  right  to 
issue  or  even  to  ask  for  an  execution. 
Indeed,  under  no  circumstances,  can  an  ex- 
ecution issue  on  such  a  judgment  as  a  mat- 
ter of  course.  It  can  only  issue  by  special 
award  of  the  Court,  on  suggestion  and 
proof  of  assets  accruing  since  the  date  of 
the  judgment.  This  suggestion  of  assets 
must  be  made  by  scire  facias  on  the  judg- 
ment, and  unless  made  the  scire  facias  is 
demurrable.  Mara  v.  Quin,  6T.  R.  1;  Noel 
V.  Nelson,  2  Wms.  Saund.,  p.  241,  and  notes. 
So,  too,  if  the  suggestion  be  made  and 
issue  be  taken  on  the  fact  of  assets,  and  it 
turns  out  that  none  have  accrued  since  the 
date  of  the  judgment,  the  plaintiff  in  the 
scire  facias  will  be  nonsuited.     Taylor  ▼. 

Holman,  Bull.  N.  P.  169. 
439  *From  this  view  of  the  nature  of  a 
judgment  quando,  it  will  be  seen  that 
an  award  of  execution  thereon  is  by  no 
means  a  matter  of  course,  as  in  the  case  of 
ordinary  judgments.  The  object  of  the  scire 
facias  on  a  judgment  quando  is  not  to  re- 
vive a  judgment,  the  vitality  of  which  has 
been  suspended  by  failure  to  take  out  execu- 
tion thereon  within  the  year.  Its  function 
is  entirely  dissimilar.  It  is  to  suggest  some 
new  matter,  viz. ,  the  accruing  of  assets, 
which  gives  the  right  not  to  revive,  but  for 
the  first  time  to  put  in  motion  a  judgment 
previously  dormant.  It  is  rather  analogous 
to  the  scire  facias  on  a  recognizance,  or  on 
a  judgment  on  a  bond  with  collateral  condi- 
tion, suggesting  breaches. 

Such  being  the  nature  of  the  judgment 
quando,  and  the  functions  of  the  scire  facias 
to  enforce  it,  the  question  arises,  is  it  em- 
braced by  the  terms  of  the  statute  fairly 
construed.  I  submit,  both  on  reason  and 
authority,  that  it  is  not.  What  are  the 
terms  of  the  statute?  ^  *  Judgments  in  any 
Court  of  record  within  this  commonwealth, 
where  execution  hath  not  issued,  may  be 
revived  by  scire  facias  or  an  action  of  debt 
brought  thereon,  within  ten  years  next 
after  the  date  of  such  judgment,  and  not 
after."  Now  apart  from  judicial  constmc- 
tion,  is  it  possible,  upon  any  just  and  com- 
mon sense  construction  of  these  words,  to 
resist  the  plain  implication  which  at  once 
arises,  that  they  refer  to  judgments  capa- 
ble of  being  executed  at  once,  but  on  which 
*  ^execution    hath    not    issued"   within  the 
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jear;  jndgrments,  the  vitality  of  which 
had  been  suspended  by  such  failure  to 
take  out  execution;  and  which,  by  reason 
thereof,  required  to  be  revived  by  scire 
facias  or  action  of  debt ;  and  not  to  a  judg- 
ment incapable  in  its  nature  of  being 
forthwith  executed,  and  about  which  no 
default  can  be  predicated.  The  construc- 
tion we  contend  for  results  naturally  from 
the  terms  of  the  statute,  and  accords 

440  with  the  spirit  of  the  *act  of   limita- 
tions, which  only  imposes  a  forfeiture 

on  him  who  has  slept  on  his  rights;  who 
has  failed  to  avail  himself  of  a  legal  remedy ; 
whilst  the  construction  contended  for  on 
the  other  side  would  lead  to  the  strange 
result  of  punishment  to  a  party  for  failure 
to  do  that  which  under  the  law  he  has  no 
right  or  power  to  do.  That,  I  submit,  would 
be  an  anomaly  in  legislation  and  judicial 
construction. 

This  view  of  the  statute  is  fortified  by 
the  concluding  paragraphs  of  the  same  sec- 
tion, referring  to  judgments  on  which  ex- 
ecutions have  issued  but  have  not  been 
returned.  In  such  cases  the  creditor  is 
authorized  not  to  revive  his  judgment,  but  to 
'^obtain  other  executions,"  for  the  term  of 
ten  years  from  the  date  of  such  judgment, 
and  not  after.  Why  this  distinction  be- 
tween judgments  on  which  *' execution  hath 
not  issued"  and  judgments  on  which  exe- 
cution hath  issued,  without  being  returned? 
The  period  of  limitation  is  the  same  in 
both  cases.  Why  is  the  first  to  be  revived 
by  scire  facias  or  action  of  debt,  whilst  on 
the  second  the  creditor  is  allowed  to  *' obtain 
other  executions?'*  Obviously,  because,  by 
the  issue  of  an  execution  in  the  last  case 
the  judgment  has  been  already  kept  alive 
and  needs  no  revival,  whilst  in  the  first  the 
vitality  of  the  judgment  has  been  suspended 
by  the  failure  to  take  out  execution  within 
the  year,  and  the  judgment  must  necessa- 
rily be  revived  by  scire  facias  or  action  of 
of  debt  before  execution  can  issue. 

The  same  distinction  is  studiously  ob- 
served in  the  next  section,  1  Rev.  Ckxle,  p. 
489,  {  6,  saving  to  persons  under  cer- 
tain disabilities  the  benefit  (after  disa- 
bilities removed)  of  a  ''judgment  where  no 
execution  hath  issued,  by  reviving  the  same 
by  scire  facias  or  by  action  of  debt;"  and 
where  execution  hath  issued  and  no  return 
made,  giving  them,  not  a  revival  of  the 
judgment,  but  ''the  benefit  of  the  other 
executions."  I  submit,  then,  that  it 
would   be  doing  the  utmost  violence 

441  *to  the  terms  and  spirit  of  this  statute 
to  make  it  apply  to  a  judgment   on 

which  the  party  has  no  right,  under  any 
circumstances,  to  issue  an  execution. 

But  it  is  said  that  the  terms  of  the  statute 
embrace  all  judgments  without  distinction, 
and  of  course  a  judgment  quando.  Now,  it 
is  conc^led  from  the  bench,  and  at  the  bar, 
and  is  abundantly  sustained  by  authorit3% 
that  the  statute  does  not  apply  to  a  judg- 
ment with  a  cessat  executio,  which  is  a  stay 
by  the  act  of  the  parties  for  a  definite  pe- 
riod, nor  to  a  indgxnent  enjoined  by  decree 
of  the  Court  of  chancery,  which  is  a  stay 


by  the  act  of  the  Court  for  an  indefinite 
period,  nor  to  a  judgment  for  an  annuity 
payable  at  a  future  day.  In  none  of  these 
cases  does  the  statute  apply  from  the  date  of 
the  judgment.  Hiscocks  v.  Kemp,  30  Eng. 
C.  Lr.  R.  182;  Underbill  v.  Devereux,  2 
Wms.  Saund.  p.  72,  c.  72  f ;  Noland  v.  Crom- 
well, 6  Munf.  185.  Yet  they  are  all  "judg- 
ments," and  if  the  terms  of  the  statute  are 
broad  enough  to  embrace  a  judgment 
quando,  they  are  alike  broad  enough  to 
embrace  these.  Why  are  they  not  embraced? 
Simply  because,  from  the  nature  of  the 
judgments,  or  the  circumstances  attending 
them,  the  creditor  has  no  right  to  issue  ex- 
ecution on  them.  So  with  the  judgment 
quando ;  from  its  terms  and  character  the 
creditor  has  no  right  to  issue  execution  on 
it.  Now  the  chief  difference  between  a 
judgment  quando  and  a  judgment  with  a 
cessat,  is,  that  the  former  is  a  stay  for  an 
indefinite  period  by  operation  of  law,  whilst 
the  latter  is  to  stay  for  a  definite  period  by 
the  act  of  the  parties.  The  effect  is  the 
same  in  both — incompetency  to  take  out 
execution — and  this  is  the  true  test  of  the 
applicability  of  the  statute. 

Should  it  be  urged  that  the  distinction 
just  stated  is  important,  the  argument  is 
answered  by  the  case  of  a  judgment  en- 
joined, for  that  like  the  judgment  quando,  is 
a  stay  of  execution  for  an  indefinite  period 
by  act  of   the   Court.    Yet  the  statute  does 

not  apply  to  it. 
442  *The  only  case  I  have  been  able  to 
find  in  which  this  question  might 
have  been  directly  adjudicated,  is  the  case 
of  Lidderdale  v.  Robinson,  2  Brock.  R.  160. 
In  that  case  a  bill  was  filed  in  the  year  1820 
to  enforce  a  decree  when  assets,  rendered 
in  1797.  The  bill  alleged  that  assets  had 
recently  accrued,  and  the  claim  was  en- 
forced after  the  lapse  of  twenty -three  years, 
without  even  raising  the  question  of  limi- 
tation, although  the  case  was  much  con- 
tested. 

But  the  learned  Judge  in  Braxton  v. 
Woods,  says  that  the  bar  applies  to  a  judg- 
ment quando,  because  a  scire  facias  will  lie 
on  it  at  once  and  without  proof  of  assets, 
whilst  on  a  judgment  with  a  cessat,  a  scire 
facias  would  not  lie.  I  have  endeavoured 
to  shew  that  it  is  the  capacity  to  take  out 
an  execution,  and  not  a  scire  facias,  that 
brings  the  creditor  within  the  operation 
of  the  statute.  In  all  respect,  however,  I 
would  insist  that  the  distinction  suggested 
does  not  exist.  It  is  quite  as  easy  to  repeat 
a  judgment  with  a  cessat,  as  a  judgment 
quando,  although  the  operation  would  be 
alike  useless  in  both  cases,  the  parties  being 
neither  better  nor  worse  off  afterwards,  than 
they  were  before.  The  scire  facias  will 
lie,  I  think,  in  neither  case ;  but  if  in  either, 
then  in  both. 

In  the  case  at  bar,  there  were  no  assets 
within  ten  years  after  the  date  of  the  judg- 
ment. If,  then,  a  scire  facias  had  been 
sued  out  within  the  ten  years,  and  had  stated 
the  truth,  it  would,  on  the  authorities  al- 
ready adduced,  have  been  dismissed  on  de- 
murrer. 
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It  ia  conceded,  however,  that  the  snggr^s- 
tion  of  assets  must  be  made,  but  this  is 
treated  as  a  mere  form,  adopted  in  order 
that  the  scire  facias  may  conform  to  the 
judgment.  This  conformity  to  the  judg- 
ment is  matter  not  of  form  but  of  sub- 
stance. The  prayer  of  the  scire  facias  is  for 
an  award  of  execution  on  the  judgment. 
Kow  the  judgment  is  itself  conditional ;  its 
enforcement  depending  on  the  accru- 

443  ing  of  assets ;  and  yet,  we  *are   told, 
that  the  happening  of  that  on   which 

alone  the  right  to  execute  the  judgment 
depends,  is  unimportant, and  its  allegation 
a  mere  form,  because  it  is  the  object  of  the 
party  to  obtain,  not  what  he  asks  for,  an 
award  of  execution,  but  a  simple  renewal 
of  his  judgment  quando.  That  is  to  say, 
the  plaintiff  in  the  scire  facias,  must  allege 
that  which  he  knows  to  be  false,  and  ask 
for  that  to  which  he  knows  he  is  not  enti- 
tled, in  order  to  arrive  at  a  mere  repetition 
of  the  judgment  quando!  11  Can  this  be 
law? 

But  suppose  the  scire  facias  to  be  sus- 
tained, what  would  be  the  judgment  on  it? 
Not  a  new  judgment  quando,  on  which  an 
execution  or  scire  facias  might  issue :  Such 
is  not  the  function  of  the  scire  facias.  **It 
seeks  not  a  new  judgment  on  which  execu- 
tion is  to  issue,  but  an  award  of  execution 
on  the  judgment  already  rendered.  The 
execution  issues  on  that  judgment,  and 
the  award  of  it  on  the  scire  facias  is  but  the 
authority  to  issue  it."  Steward,  J.,  in 
Taylor  v.  Spindle,  2  Gratt.  64 ;  Robinson's 
Forms,  passim.  The  only  judgment  then 
that  could  be  entered  on  such  a  proceeding 
would  be  an  award  of  execution  quando  ac- 
ciderint,  on  the  previous  judgment.  But 
that  would  neither  be  the  issuing  of  an 
execution  nor  the  unconditional  award  of 
execution,  nor  a  judgment  on  which  execu- 
tion might  thereafter  be  awarded.  It 
leaves  the  condition  of  the  parties  un- 
changed, only  giving  to  the  creditor,  what 
he  had  before,  the  right  to  sue  out  execution 
on  his  previous  judgment  by  scire  facias 
when  assets  should  accrue.  After  such  an 
entry,  a  plea  that  no  execution  had  issued 
on  the  judgment  quando,  within  ten  years 
from  its  date,  would  be  true  both  in  form 
and  in  substance,  and  if  applicable  to  a 
judgment  quando,  could  not  be  avoided. 

I  submit,  however,  that  neither  reason 
nor  authority  will  justify  a  proceeding, 
which  if  it  state  the  truth  will  be  demur- 
rable, and  which  to  be  sustained  must 

444  allege  *what  is   known   to   be   false, 
and  pray  for  what  cannot  be  granted, 

in  order  to  attain  that  which  will  leave  the 
party  precisely  where  he  was  before. 

There  might  be  some  reason  to  contend 
that  the  statute  would  apply  from  the  ac- 
cruing of  assets;  as  from  that  time  the 
creditor  would  have  a  perfect  right  to  sue 
out  execution  by  scire  facias.  And  this 
principle  seems  now  to  be  established  by 
the  Code  of  1850,  p.  710.  But  even  this 
would  not  help  the  appellant  in  this  case. 
When  the  assets  accrued  there  was  no  rep- 
resentative of  Charlton's  estate;  and   the 


bill  was  filed  within  the  period  of  limita- 
tion, computed  from  the  date  of  the  appel- 
lee's qualification  as  administrator. 

On  every  ground  the  decree  should  be 
afSrmed. 

DANIBL,  J.  The  judgment  upon  which 
the  decree  sought  to  be  reversed  is  founded, 
was  rendered  in  the  year  1802.  No  steps 
appear  to  have  been  taken  to  enforce  the 
judgment  until  the  institution  of  this  suit 
in  the  year  1840. 

Thomas  Smith  the  intestate  of  the  appel- 
lant William  P.  Smith,  in  his  answer  to  the 
bill,  set  up  two  defences,  to  wit,  the  statute 
of  limitations,  and  the  presumption  of 
satisfaction  arising  from  the  great  delay  in 
proceeding  upon  the  judgment.  It  is  in- 
sisted in  the  petition  and  in  the  arguments 
of  counsel  here,  that  both  of  said  defences 
were  good,  and  that  the  Chancellor  erred  in 
overruling  them. 

The  judgment  was  obtained  by  William 
Wiseham  administrator  and  Mary  Charlton 
administratrix  of  Francis  Charlton  de- 
ceased, against  John  I/ewis,  executor  of 
Warner  L/ewis  deceased,  to  be  levied  of  the 
goods  and  chattels  of  the  said  Warner  Lewis 
deceased,  when  assets  sufficient  should  come 
to  the  hands  of  the  defendant  to  be  adminis- 
tered. 

It  is  stated  in  the  bill,  and  proved  by  a 
deposition  in  the  cause,  that  Wiseham 
445  the  administrator  died  in  1804  *or 
1805,  and  that  Mary  Charlton  the  ad- 
ministratrix died  in  1810  or  1811 ;  and 
Anderson  the  appellee  qualified  as  adminis- 
trator de  bonis  non  of  the  said  Francis 
Charlton  in  February  1831.  Though  thirty- 
eight  years,  therefore  elapsed  between  the 
date  of  the  judgment  and  the  commence- 
ment of  proceedings  to  enforce  it,  it  appears 
that  for  at  least  twenty  years  of  that  period 
the  estate  of  Charlton  was  without  a  rep- 
resentative. There  cannot,  of  course,  arise 
any  presumption  of  satisfaction  during  this 
interval,  and  excluding  it,  there  remains 
but  seventeen  or  eighteen  years  upon  the 
lapse  of  which  to  rest  that  defence. 

No  circumstances  in  aid  of  the  lapse  of 
time  are  averred  in  the  answer  or  disclosed 
in  the  proofs.  If  this,  therefore,  had  been 
a  judgment  de  bonis  testatoris,  to  be  levied 
presently  of  the  goods,  Ac, ,  in  the  hands  of 
the  representative,  instead  of  a  judgment 
when  assets,  I  should  hardly  suppose  that 
the  demand  to  have  it  satisfied  could  have 
been  successfully  resisted  on  the  score  of 
lapse  of  time :  And  when  the  character  of 
the  judgment  is  adverted  to,  and  the  far- 
ther fact  is  brought  into  the  statement  of 
the  case,  to  wit,  that  no  assets  came  into 
the  hands  of  the  representative  of  I^wis 
till  after  the  death  of  both  the  administra- 
tor and  administratrix  of  Charlton,  to  wit, 
in  1815,  it  seems  to  me  that  all  grounds  for 
a  defence,  resting  upon  lapse  of  time  or 
staleness  of  demand,  is  entirely  removed. 

It  remains  to  be  considered  whether  the 
statute  of  limitations  presents  any  bar. 

It  must  be  conceded  that  the  words  of  the 
5th  section  of  the  statute  of  limitations,  1 
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Rtv,  Code,  p.  4S9,  are  sufficiently  broad  to 
cover  the  case  of  a  judgment  when  assets ; 
and  two  of  the  members  of  this  Court,  (the 
President  and  Judge  Baldwin,)  expressed 
the  opinion,  in  the  case  of  Braxton  v. 
Wood's  adm'r,  4  Gratt.  25,  that  such  judg- 
ments fell  within  the  scope  and   design  of 

the  statute. 
446  *I  did  not  regard  the  question  as 
fairly  arising  in  that  case  for  adjudi- 
cation, inasmuch  as  the  judgement  to  which 
the  bar  of  the  statute  was  there  sought  to 
be  applied,  was  not,  in  my  opinion,  a  judg- 
ment quando  acciderint,  but  a  judgment 
de  bonis  testa toris,  capable  of  being  at  once 
enforced  by  execution,  without  the  previous 
iasuing  of  a  scire  facias.  With  such  views 
of  the  nature  of  the  judgment,  I  did  not 
deem  it  necessary  to  express  any  opinion  as 
to  whether  judgments  when  assets  came 
within  the  meaning  of  the  statute.  I  did, 
however,  on  that  occasion,  endeavour  to  in- 
restigate  the  subject,  but  was  unable  to  find 
any  authority  directly  bearing  on  the  ques- 
tion, except  the  opinion  of  Judge  Lomax, 
expressed  in  his  work  on  the  law  of  execu- 
tofs  and  administrators.  At  page  465,  vol. 
2,  he  says,  that  he  regards  them  as  embraced 
within  the  provisions  of  the  statute ;  but  he 
does  not  vouch  anv  decision,  nor  does  he  go 
into  any  reasoning  in  support  of  the 
opinion. 

A  re-examination  of  the  question,  with  a 
view  to  the  decision  of  this  case,  has  been 
attended  by  a  like  result ;  and  I  therefore 
r^rd  the  question  as  an  open  one. 

The  words    of    the    statute    embrace   all 
judgments,   without  exception   or  proviso, 
** where  execution   hath   not   issued,"    and 
limit  the  suing  out  of  a  scire  facias,  or  the 
bringing  of  an  action  of  debt  thereon,  to  the 
ten  years  next   after  the  date  of  the  judg- 
ments.   The  6th  section  of  the  statute  pro- 
vides for  disabilities  appertaining  to   the 
persons  entitled  to  the  judgments,   and  ex- 
isting at  the  date  of  the   judgments ;  and 
gives  the  further  period  of  five  years  after 
the  removal  of  such    disabilities,   for  suing 
ont  the  scire  facias,  or  bringing  the  action ; 
tmt    no   provision   is   made   for  the  case  of 
disabilities     belonging    to   the   judgments 
themselves.     Such  disqualifications  or  dis- 
abilities may  however  be  attached  to  or  so 
connected    with   the  judgments  as  to 
447      render  *it  legally   impossible    (for  a 
period)  to  enforce  them  by  execution, 
or  to  revive   them   by  scire  facias,  or   to 
bring  an  action  upon  them.    To  judgments 
so  sitnated,  it  will  hardly  be  presumed  the 
Legislature    intended  any  limitation  to  ap- 
ply, dnring  the  period  of  their  incapacity. 
By   the  common   law,    the  failure  of  the 
plaintiff  to  sue   out  execution    within   the 
year,  so   far  created  the  presumption  of  a 
payment,     satisfaction    or    release   of   the 
judgment,    as   to  compel   the    plaintiff    to 
bring  his  action  on  the  judgment ;  and  thus 
give    the    defendant    an    opportunity,     by 
pleadingr*  ^^  P^^  ^^  issue  such  supposed  pay- 
ment, satisfaction  or  release.     By  the  stat- 
ute  Westminster    2,    13  Edward  1,  c.   45,  a 
scire  facias  is  given  to  the  plaintiff  to  re- 


vive his  judgment  where  he  has  omitted  to 
sue  out  execution  within  the  year ;  and  it 
is  now  the  remedy  most  usually  resorted  to 
for  such  purpose. 

Notwithstanding  the  year's  neglect 
drives  the  plaintiff,  generally,  to  his  action 
or  scire  facias,  the  English  cases  furnish 
many  exceptions  to  the  rule.  As  when  a 
writ  of  error  is  brought  on  a  judgment,  the 
delay  in  executing  the  judgment  being  im- 
putable to  the  defendant,  execution  may 
issue  after  the  judgment  is  affirmed,  al- 
though more  than  a  year  and  a  day  have 
elapsed  since  the  judgment  was  signed.  1 
Salk.  322.  So  if  a  plaintiff  has  a  judgment 
with  a/*ce8sat  executio"  for  a  given  time, 
he  may  within  a  year  and  a  day  after  the 
expiration  of  the  time  allowed  by  the  ^  'ces- 
sat  executio,"  take  out  execution  without 
a  scire  facias.  1  Salk.  322.  So  when  the 
plaintiff  is  prevented  from  suing  out  his 
execution  within  the  ^ear  by  the  defend- 
ant's obtaining  an  injunction  out  of  chan- 
cery, he  may  upon  the  dissolution  of  the 
injunction,  have  execution  without  resort- 
ing to  the  scire  facias.  This  was  for  a 
time  disputed,  but  is  now  well  settled  law. 
2  Burr.  R.  660.  And  even  where  a 
448  year  after  judgment  had  *expired 
before  the  writ  of  error  was  sued  out, 
and  the  judgment  is  affirmed,  or  plaintiff 
in  error  is  nonsuited,  or  the  writ  of  error 
discontinued,  the  plaintiff  may  sue  out  ex- 
ecution, the  writ  of  error  being  held  to 
have  revived   the  judgment.     1  Show.   402. 

In  most  of  the  States  of  this  Union  the 
same  rule  prevails  either  by  force  of  the 
common  law  or  by  virtue  of  legislative  en- 
actment ;  and  the  same  or  like  exceptions 
will  be  found  to  obtain.  Thus  in  Nicholson 
V.  Howsley,  5  Litt.  Sel.  Cas.  218,  the  agree- 
ment of  the  parties  to  suspend  the  execution 
prevented  the  operation  of  the  one  year  rule ; 
and  in  8  Serg.  A  Rawle  377,  and  3  Binn.  R. 
160,  it  was  decided  that  the  plaintiff  would 
be  excused  by  such  agreement,  whether 
entered  on  the  record  or  not.  And  in  the 
case  of  the  United  States  v.  Harford  A  Ely, 
19  John.  R.  173,  it  was  decided  that  when 
the  execution  is  delayed  at  the  request  and 
for  the  benefit  of  the  defendant,  the  rule 
requiring  a  scire  facias  does  not  apply.  So 
in  Long  v.  Morton,  2  A.  K.  Marsh.  R.  39, 
where  there  was  a  decree  against  a  widow 
for  a  tract  of  land  with  a  reservation  of  her 
right  of  dower,  and  a  period  fixed  within 
which  she  might  have  it  assigned,  and  pro- 
viding that  if  she  should  by  the  day  fixed 
have  her  dower  assigned,  she  might  satisfy 
the  decree  by  surrendering  up  so  much  of 
the  tract  as  might  not  be  allotted  to  her,  it 
was  held  that  the  **  habere  facias"  might 
well  issue  within  twelve  months  after  the 
day  fixed  for  the  allotment. 

The  language  of  the  first  section  of  our 
execution  law,  1  Rev.  Code,  p.  524,  ch.  134, 
is  **that  all  persons  who  have  or  shall 
hereafter  recover  any  debt,  &c.,  by  the 
judgment  of  any  Court  of  record  within 
this  Commonwealth,  may  at  their  election 
prosecute  writs  of  fieri  facias,  Ac,  within 
the  year,  for  taking  the  goods,  Ac,  Ac." 
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449  *The  langfuage  of  the  statute  is  ex- 
plicit  in    confining    the    peremptory 

right  to  sue  out  execution  ^'within  the 
year."  Yet  I  presume  it  has  not  been 
doubted  since  the  decisions  in  Eppes  v. 
Randolph,  2  Call  186,  and  Noland  v.  Crom- 
well, 6  Munf.  185,  that  this  one  year's  lim- 
itation could  not  avail  a  defendant  where 
there  had  been  a  stay  of  execution  by  his 
own  agreement,  or  by  force  of  an  injunc- 
tion obtained  at  his  instance. 

In  any  of  the  instances  above  cited  of 
stay  of  execution,  whether  by  ^'cessat  exe- 
cutio"  or  the  parol  agreement  of  the  par- 
ties, or  by  injunction  or  supersedeas,  I 
presume  it  will  not  be  doubted  that  the 
plaintiff  might  at  the  end  and  expiration 
of  the  time  bring  his  action  of  debt  upon 
the  judgment,  instead  of  suing  execution 
thereon ;  and  that  if  the  judgment  had  been 
thus  suspended  for  more  than  ten  years, 
he  might  meet  the  statute  of  limitations  by 
shewing  that  though  his  judgment  was 
more  than  ten  years  old,  and  one  upon 
which  no  execution  had  issued,  and  thus 
falling  within  the  very  words  of  the  stat- 
ute, yet  that  it  was  so  situated  that  no  exe- 
cution could  be  sued  out  on  it,  and  therefore 
that  it  did  not  fall  within  the  true  meaning 
and  design  of  the  statute. 

When  a  plaintiff  in  an  action  against  an 
executor  or  aministrator  takes  judgment  of 
assets  quando  acciderint,  it  is  well  settled 
that  he  cannot  at  any  future  time  proceed 
to  execution  on  the  judgment,  without  fir^t 
suing  out  a  scire  facias  to  state  that  assets 
have  come  to  hand,  and  to  warn  the  defend- 
ant, should  he  be  able  to  allege  any  thing 
against  such  execution.  Tidd's  Practice 
1063. 

If  after  the  lapse  of  ten  years  from  the 
date  of  his  judgment,  upon  which  no  execu- 
tion hath  issued,  the  plaintiff  in  his  action 
thereon  may  successfully  meet  the  plea  of 
the  statute  by  shewing  that  by  the  agree- 
ment of  parties,  or  by  force  of  an  in- 

450  junction  obtained  *by  the  defendant, 
he  could  not  in  the  meantime  sue  out 

execution,  it  is  difficult  to  conceive  of  any 
good  reason  why  he  may  not  obviate  the 
force  of  the  plea  when  tendered  to  an  action 
of  debt  on  a  judgment  *  ^quando,"  by  a  de- 
murrer or  replication  objecting  that  by  the 
very  form  and  nature  of  the  judgment  itself 
he  had  been  prevented  from  issuing  the 
execution. 

In  construing  the  statute  its  aim  and  pur- 
pose must  be  looked  to,  and  its  language 
ought  to  have  a  fair  and  reasonable  inter- 
pretation. The  limitations  imposed  on  the 
right  of  the  plaintiff  to  maintain  an  action 
on  his  judgment,  have  reference  to  and 
grow  out  of  his  conduct  in  respect  to  the 
execution,  and  necessarily  presuppose  that 
the  plaintiff  had  at  some  time  the  right  to 
sue  out  execution  which  he  has  failed  to 
exercise.  That  this  is  so,  is,  I  think,  made 
still  more  apparent  by  looking  to  the  second 
clause  of  the  section  of  the  statute,  now 
under  consideration,  which  provides  that 
'*  where  execution  hath  issued  and  no  return 
is  made  thereon,  the  party  in  whose  favour  i 


the  same  was  issued,  shall  and  may  obtain 
other  executions,  or  move  against  any  sher- 
iff or  other  officer  or  their  security  or  secu- 
rities for  not  returning  the  same,  for  the 
term  of  ten  years  from  the  date  of  such 
judgment,  and  not  after."  This  Court  held 
in  the  case  of  Herrington  v.  Harkins' 
adm'rs,  1  Rob.  R.  591,  that  whilst  the  right 
to  sue  out  other  executions  on  a  judgment 
where  an  execution  had  been  before  issued 
but  not  returned,  was,  by  this  clause,  ex- 
pressly limited  to  ten  years,  an  action  of 
debt  was  not  embraced  in  the  words  or 
meaning  of  the  clause;  and  that  in  all 
cases  where  the  plaintiff  had  sued  out  exe- 
cution there  was  no  limitation  to  the  period 
within  which  an  action  of  debt  might  be 
brought  on  the  judgment. 

Whilst  the  second  clause  of  the  fifth  sec- 
tion prescribes  a  limitation  to  the  remedies 
of    plaintiffs    in    the     cases    where     they 
have  so  far  availed  themselves  of  the 

451  *means  of  enforcing  judgment   as  to 
sue  out  execution,  but  have  obtained 

no  return  thereon,  the  first  clause  of  the 
section  was,  in  my  opinion,  designed  to 
prescribe  the  limitation  to  their  remedies, 
where  having  a  right  to  sue  out  executions, 
they  have  wholly  failed  to  exercise  the 
right.  By  the  term  '^judgments"  in  the 
first  clause,  are  intended  judgments  clothed 
as  judgments  ordinarily  are,  with  the  capac- 
ity of  being  enforced;  judgments  upon 
which  the  plaintiffs  have  the  right  to  sue 
out  execution.  Where  the  exercise  of  this 
right  is  stayed  or  suspended  by  the  agree- 
ment of  the  parties,  or  by  the  restraints  of 
legal  proceedings  set  on  foot  at  the  instance 
of  the  defendant,  the  limitation  will  not 
begin  to  run  in  favour  of  the  defendant  till 
the  time  of  such  stay  or  suspension  has 
expired.  Judgments  which  shew  upon  their 
faces  that  there  is  now  no  right  to  enforce 
them  by  execution,  and  that  such  right  is 
to  depend  on  other  proceedings  yet  to  be 
instituted,  do  not,  in  my  opinion,  come 
within  the  meaning  and  operation  of  the 
statute  at  all. 

Inasmuch  as  the  assets  subjected  to  the 
decree  in  this  case  came  into  the  hands  of 
the  administrator  of  Lewis  after  the  death 
of  the  administrator  and  administratrix  of 
Charlton,  and  before  the  administration  de 
bonis  non  was  granted,  and  the  adminis- 
trator de  bonis  non  brought  suit  within  the 
ten  years  after  his  qualification,  the  plea 
of  the  statute  could,  under  no  aspect  of  the 
case,  avail  the  appellant,  unless  he  could 
shew  that  the  limitation  began  to  run  in  his 
favour,  not  from  the  time  of  the  coming'  in 
of  the  assets,  but  from  the  ds«teof  the  judg- 
ment :  And  such  is  the  proposition  contended 
for;  a  proposition  which  seems  to  me  to 
run  counter  to  all  the  analogies  of  the  law. 
It  is  argued  that  though  no  assets  came  into 
the  hands  of  the  defendant  within  ten  years 
after  the  date  of  the  judgment,  it  was  the 
duty  of  the  plaintiff,  in  order  to  keep  alive 
his  claim,  to  sue  out  a  scire  facias  or  to 

452  bring  an  action  of  debt,  within  *said 
period,    suggesting    that  assets    had 

come   into    the    defendant's    hands  out  of 
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which  he  had  a  rigfht  to  demand  execution 
of  his  judgment.  And  though  upon  an 
issue,  made  up  on  the  state  of  the  assets, 
the  plaintiff  had  confessed  that  no  assets 
had,  since  the  judgment,  come  into  the 
hands  of  the  defendant,  or  such  issue  had 
been  tried  and  found  against  him,  (as  it 
most  have  been  in  accordance  with  the 
fact,)  he  would  have  been  entitled  to  take  a 
second  judgment  qnando  acciderint;  that 
the  first  judgment  would  be  merged  in  the 
second,  and  that  the  limitation  would  again 
begin  to  run  from  the  date  of  the  last  men- 
tioned judgment.  It  is  said  that  as,  in  the 
original  action,  the  plaintiff  may,  notwith- 
standing he  admits  there  are  no  assets  in 
hand  liable  to  his  demand,  take  a  judgment 
qnando,  there  is  np  reason  why,  in  the  pro- 
ceedings upon  the  scire  facias,  or  in  the 
action  upon  the  judgment  quando,  he  may 
not  pursue  a  like  course  and  take  a  similar 
judgment.  This  reasoning  is,  I  think, 
founded  on  a  mistaken  view  of  the  ends  and 
objects  of  the  two  actions.  In  his  original 
action  the  plaintiff  seeks  the  accomplish- 
ment of  two  purposes,  the  judicial  ascer- 
tainment of  the  justice  of  his  claim  against 
the  decedent,  and  of  his  right  to  have  pres- 
ent satisfaction  out  of  the  estate  of  the 
decedent,  in  the  hands  of  his  representa- 
tives. In  such  action  though  the  adminis- 
trator shews  that  there  is  nothing  now  in 
his  hands  liable  to  the  plaintiff's  demand, 
inch  defence  does,  in  no  way,  contravene 
the  right  of  the  plaintiff  to  prove  the  orig- 
inal justice  and  unsatisfied  state  of  his 
claim  against  the  decedent;  nor  does  it 
present  any  reason  why  the  plaintiff  should 
not  have  satisfaction  of  his  claim  out  of 
any  assets  that  may,  in  future,  come  into 
the  hands  of  the  representative.  Though, 
therefore,  the  plaintiff  fails  in  effecting  one 
of  the  purposes  of  his  suit,  there  is  no  rea- 
son why  he  should  be  denied  the  accom- 
plishment of  the  other.  The  judgment 
453  qnando  acciderint  has  been  *moulded 
by  the  Courts  to  meet  the  exigencies 
of  the  case.  The  sentence  of  the  Court  is 
pronounced  in  favour  of  the  debt  or  demand, 
tmt  its  satisfaction  is  made  dej^ndent  on 
the  future  coming  in  of  assets  out  of  which 
to  pay  it.  In  the  second  proceeding,  or  suit, 
npon  the  judgment,  the  gravamen  of  the 
complaint,  the  gist  of  the  action,  is  the 
coming  in  of  assets  since  the  judgment,  and 
the  failure  of  the  defendant  in  applying 
them  to  its  discharge.  The  suggestion  that 
assets  have  come  to  the  hands  of  the  repre- 
sentative since  the  judgment  is  no  mere 
form  or  legal  fiction,  but  involves  the  pith 
of  the  controversy,  and  presents  the  point 
on  which  the  action  rests.  The  jndgment 
qnando,  from  its  very  form  and  nature,  is 
an  acknowledgment  of  the  most  solemn  form 
on  the  part  of  the  plaintiff,  that  he  is  enti- 
tled to  be  satisfied  only  out  of  future  assets. 
If  no  assets  have  come  to  hand  since  the 
judgment,  the  plaintiff  has  nothing  to  com- 
plain of  or  on  which  to  found  his  action. 
In  the  case  of  an  ordinary  judgment  capa- 
ble of  being  presently  executed,  it  is  true 
the  plaintiff  may  bring  his  action   of  debt 


upon  it  as  soon  as  it  is  rendered.  He  is 
entitled  to  immediate  satisfaction,  and  the 
defendant  is  at  once  in  default  if  he  does 
not  pay  it.  But  it  is  difficult  to  conceive  of 
the  propriety  of  a  suit  where  the  plaintiff 
cannot  truly  allege  any  grievance,  and  the 
defendant  is  in  no  default.  If  the  plaintiff 
fails  in  proving  that  assets  have  since 
come,  &c.,  he  must,  I  think,  go  out  of  Court : 
Yet  I  do  not  see  why  a  failure  in  his  suit, 
because  of  its  being  prematurely  brought, 
should  form  any  bar  to  a  scire  facias  or 
action  brought  thereafter  when  assets  have 
actually  come  to  hand.  Should  the  defend- 
ant rely  on  the  verdict  and  judgment  in  the 
proceedings  on  the  former  scire  facias  or 
action  on  the  judgment,  the  plaintiff  might 
reply  and  shew  that  his  defeat  was  occa- 
sioned solely  by  the  failure  to  shew  assets, 
and  that  assets  have  come  into  the  hands 
of  the  representative  since   said    last 

454  mentioned  *proceedings.     A  case  has 
t>een  cited  which  shews  that  where  the 

plaintiff  in  his  scire  facias  or  action  on  a 
judgment  when  assets,  shews  that  assets  of 
a  limited  amount  not  sufficient  to  satisfy 
his  demand  have  since  judgement  come  to 
hand,  he  may  take  judgment  for  so  much 
to  be  presently  levied  de  bonis  testatoris, 
and  have  judgment  quando  for  the  balance. 
I  do  not  perceive  the  weight  of  the  author- 
ity as  applicable  to  a  case  in  which  the 
plaintiff  wholly  fails  to  prove  assets.  If 
the  plaintiff  proves  assets  to  any  extent,  he 
does  to  that  extent  maintain  the  allegation 
on  which  his  action  rests ;  and  he  ought  to 
have  judgment  accordingly;  and  as  there 
is  no  propriety  in  two  judgments  of  the 
same  character  for  the  same  thing,  provision 
in  the  same  judgment  is  made  for  the  bal- 
ance of  his  demand  out  of  the  future  as- 
sets. His  original  judgment  is  as  it  were 
merged  in  the  second;  and  any  future 
proceedings  for  the  collection  of  the  de- 
mand will  be  founded  on  said  last  men- 
tioned judgment.  But  where  he  wholly 
fails  in  his  proof  of  assets  he  only  shews 
that  he  has  been  premature  in  his  proceed- 
ings, and  his  demand  still  rests  on  his 
former  judgment,  exactly  as  it  did  before ; 
with  the  exception  that  in  any  future  ac- 
tion or  scire  facias  the  right  to  shew  assets 
will  be  confined  to  the  period  since  the  judg- 
ment in  the  unsuccessful  proceedings  just 
mentioned.  Judgments  quando  acciderint 
may  be  rendered  against  heirs  as  well  as 
against  executors  and  administrators.  In 
debt  against  a  niece  as  heir  to  the  uncle, 
the  defendant  confessed  the  bond,  but 
pleaded  that  nothing  in  fee  simple  descended 
to  her  besides  a  reversion  of  thirty  acres, 
&c.,  after  the  death  of  such  a  one.  It  was 
held  that  the  plaintiff  might  take  a  special 
judgment  to  recover  the  debt  and  damages 
of  the  aforesaid  reversion,  when  it  should 
fall  in.  And  in  Fortrey  v.  Fortrey,  2 
Vern.  R.  134,  it  was  decided  that  where  a 
man  obtains  judgment  against  an  heir  who 
has  a  reversion    in    fee   descended  to 

455  him,  the  judgment  is  only  of  ^assets 
quando   acciderint;  and   the   creditor 

cannot  by  a  bill  in    equity,  compel  the  heir 
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to  sell  the  reversion,  but  must  expect  till  it 
falls  in.  So  in  Comyn's  Dig'est,  vol.  6,  p. 
326,  Pleader  2,  E.  4,  Replication,  it  is  said, 
^  ^after  riens  per  descent  pleaded,  the  plain- 
tiff may  pray  execution  of  assets  cum  ac- 
ciderint ;  or  if  riens  per  descent  praeter,  he 
may  pray  execution  of  assets  confessed; 
or  reply  that  the  defendant  had  assets  ultra ; 
and  if  he  replies  assets  ultra  he  may  waive 
it  and  pray  judgment  of  assets  confessed 
cum  acciderint."  In  Wells  v.  Bowling's 
heirs,  2  Dana's  R.  41,  most  of  the  foregoing 
authorities  are  cited,  and  the  further  case  is 
put  of  the  title  to  real  estate  descending  to 
an  heir  whilst  in  the  adverse  possession  of 
another ;  and  it  is  said  that  there  is  the 
same  reasons  in  favour  of  allowing  judg- 
ments quando  against  heirs  as  against  exec- 
utors :  that  the  creditor  is  not  presumed  to 
know  the  state  of  the  assets  in  the  hands  of 
the  heir  or  executor,  and  he  should  not  be 
prejudiced  by  bringing  his  suit  to  establish 
his  debt  against  the  decedent,  before  assets 
have  come  to  hand. 

Take  the  case  of  a  suit  against  an  heir 
on  the  bond  of  his  ancestor  and  of  a  judg- 
ment thereupon  quando;  the  heir  having  no 
estate,  in  possession,  descended,  but  hav- 
ing a  right  to  lands  which  at  the  death  of 
the  ancestor  were  in  the  adverse  possession 
of  another,  and  for  which  the  heir  has  in- 
stituted his  action.  Of  lands  so  situated, 
the  plaintiff  could  not  have  execution ;  but 
they  would  be  assets  when  recovered.  Pend- 
ing such  adverse  possession  and  contro- 
versy, no  failure  to  proceed  on  his  judgment 
could,  I  think,  prejudice  the  plaintiff;  and 
I  do  not  perceive  any  reasons  that  would 
bring  a  judgment  against  an  executor  when 
assets  within  the  operation  of  the  statute 
that  would  not  apply  with  equal  force  to  the 
like  judgment  just  mentioned  against  the 
heir. 

If  I  am  correct  in  supposing  that  no  ac- 
tion on  a  judgment  quando  against  an 
456  executor  can  be  maintained  *without 
alleging  and  proving  assets,  it  follows 
that,  if  the  statute  embraces  such  judgments 
at  all,  it  designs  to  defeat  all  recovery  upon 
them  after  ten  years,  though  no  assets  may 
come  in  the  mean  time  into  the  hands  of 
the  representative ;  the  only  means  of  avoid- 
ing the  operation  of  the  statute,  suggested, 
being  the  suing  out  of  a  scire  facias,  or 
bringing  an  action  and  taking  a  new  judg- 
ment when  assets.  But  whether  correct  or 
not  in  my  views  of  the  plaintiff's  right  to 
maintain  a  suit  on  such  a  judgment  with- 
out proving  assets,  I  am  satisfied  that  the 
statute  only  embraces  judgments  that  may 
be  enforced  by  execution  without  some  new 
proceeding;  and  that  judgments  quando 
stand  as  they  did  at  the  common  law,  liable, 
after  assets  have  come  to  hand,  to  those 
presumptions  of  satisfaction  that  attach  to 
judgments  ordinarily  where  there  has  been 
great  delay  in  proceeding  upon  them. 

An  objection  to  the  jurisdiction  of  the 
Court  is  made  in  the  answer.  It  is  not, 
however,  mentioned  in  the  petition,  nor 
noticed  in  the  arguments  of  counsel,  and 
may,  I  suppose,  be  regarded  as  abandoned. 


The  circumstances  disclosed  in  the  bill  and 
the  proofs,  in  relation  to  the  state  of  the 
assets,  furnish,  I  think,  proper  grounds  for 
the  resort  to  a  Court  of  equity.  One  of  the 
causes  of  error  assigned  is,  that  the  copy  of 
the  judgment  filed  is  not  properly  authenti- 
cated. No  exception  was  made  to  the  paper 
in  the  Court  below,  and  nothing  said  of  it 
in  the  argument  here.  I  have  not  been  able 
to  discover  the  force  of  the  objection. 

I  see  no  error  in  the  decree,  and  am  of 
opinion  to  affirm  it. 

BALDWIN,  J.  We  have  to  determine  in 
this  case  whether  a  judgment  quando  accid- 
erint  against  an  executor  or  administrator, 
not  revived  or  renewed  by  scire  facias  or 
action  of  debt  brought  thereon  within  ten 
years  next  after  the  date  of  the  judg- 

457  ment,  is  barred  by  *the  statute  of  lim- 
itations, 1  Rev.  Code,  ch.  128,  §5,  p. 

489.  In  2  Lomax  Ex'ors  455,  the  affirmative 
construction  of  the  statute  is  expressed  by 
the  learned  author ;  but  the  question  has 
never  been  authoritatively  decided  by  this 
Court.  Braxton  v.  Wood's  adm'r,  4  Gratt. 
25,  was  the  case  of  a  judgment  recovered  by 
confession,  *'if  a  sufficiency  of  assets  of  the 
defendant's  testator's  estate  shall  remain 
after  payment  of  debts  of  superior  dignity ;" 
and  was  decided  by  the  three  Judges  then 
sitting  to  be  barred  by  the  statute.  In  the 
opinion  which  I  delivered  in  that  case,  I  had 
occasion,  for  the  sake  of  illustration,  and  the 
development  of  the  principles  belonging  to 
the  subject,  to  express  my  views  of  the  stat- 
utory bar  in  regard  to  judgments  quando 
acciderint,  and  to  show  their  application  a 
fortiori  to  the  judgment  we  were  then  consid- 
ering. In  that  opinion  the  President  con- 
curred. Judge  Daniel  delivered  a  separate 
opinion,  in  which  he  stated  his  own  reasons 
for  concurring  in  the  decision,  but  was  silent 
in  relation  to  the  application  of  the  statute 
to  a  judgment  quando  acciderint. 

The  question,  therefore,  in  regard  to  a 
judgment  quando  acciderint,  is  still  an  open 
one,  and  the  views  of  it  presented  by  my 
opinion  in  Braxton  v.  Wood's  adm'r,  have, 
in  the  argument  of  the  present  case,  been 
earnestly  and  ably  controverted  by  the  ap- 
pellee's counsel ;  but  upon  grounds,  as  I 
conceive,  unavoidably  narrow  and  technical. 
In  order  that  those  grounds  may  be  distinctly 
understood^  and  to  avoid  unnecessary  repe- 
tition, I  must  here  refer  to  the  opinion  as 
reported,  to  which,  after  a  careful  reconsid- 
eration, I  still  adhere. 

It  is  contended,  in  the  first  place,  on  the 
part  of  the  appellee,  that  judgments  quando 
acciderint  are  not  at  all  embraced  by  the 
statute.  If  this  be  so,  then  it  follows  that 
though  assets  to  many  times  the  amount  of 
such  a  judgment  come  to  the  hands  of  the 
executor  or  administrator,   in   a   few 

458  days  thereafter,  yet  the  plaintiff  *may 
lie  by  an  indefinite  number  of  years, 

and  then  proceed  to  enforce  his  demand.  It 
is  difficult  to  conceive  any  consideration  of 
policy  which  could  have  induced  the  legisla- 
ture to  permit  such  a  result,  in  the  enactment 
of  a  law,  intended  to  quiet  not  only  individ- 
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mJs  bnt  dead  men's  estates  against  anti- 
quated judgements.  It  is  not  denied  that 
other  judgments  de  bonis  testa toris  fall 
within  the  plain  meaning  of  the  statute,  and 
it  cannot  be  denied  that  a  judgment  quando 
acciderint,  in  the  case  supposed,  would  fall 
within  the  same  mischief :  and  it  is  remark- 
able if  such  an  exception  was  contemplated 
that  it  was  not  indicated  by  express  words. 

It  is  sufficiently  obvious  that  the  construc- 
tion contended  for  is  merely  literal,  and 
unwarranted  even  by  that  mode  of  treating 
the  subject.  The  words  of  the  statute  are, 
"judgments  in  any  Court  of  record  within 
this  Commonwealth,  where  execution  hath 
not  issued,  may  be  revived  by  scire  facias  or 
an  action  of  debt  brought  thereon,  within  ten 
jears  after  the  date  of  such  judgment,  and 
not  after."  And  the  argument  is  founded 
npon  the  word  "revived,"  which  it  is  urged 
indicates  a  judgment  which  has  become  dead 
bj  the  failure  to  sue  out  execution  within  the 
year,  and  not  one  upon  which  no  execution 
conld  have  issued  at  any  time  from  its  ren- 
dition. But  the  word  "revived"  does  not 
warrant  the  interpolation  of  the  word  "dead," 
which  has  never  been  applied  to  a  judgment, 
and  conld  not  be  applied  with  more  propriety 
to  one  upon  which  execution  might,  than  to 
one  npon  which  it  could  not,  have  issued. 
A  judgment  on  which  execution  has  not 
issned  within  the  year,  is  not  dead  but  only 
sleepeth,  and  may  be  awakened  not  only  by 
scire  facias  or  debt,  but  by  suing  out  execu- 
tion without  either,  if  the  delay  has  been 
occasioned  by  the  acts  of  the  defendant,  or 
for  his  accommodation  and  at  his  request.  8 
Bac.  Abr.  600,  601,  602;  United  States  v. 
Harford,  19  John.  173 ;  and  in  no  case 
459  is  suing  out  execution  *after  the  year 
without  scire  facias  void,  but  only 
voidable.    Id. 

The  word  revived  is  used  in  the  statute  in 
reference  not  to  the  character  of  the  judg- 
ment, but  to  that  of  the  specified  remedies, 
to  wit,  a  scire  facias  or  an  action  of  debt, 
and  it  has  the  same  meaning  in  regard  to 
both,  that  is  to  say,  the  renewal  of  the  judg- 
ment ;  in  the  former  remedy  by  an  award  of 
execution,  and  in  the  latter  by  the  recovery 
of  a  new  judgment.  And  both  remedies 
may  be  resorted  to  as  well  before  as  after  the 
year.  8  Bac.  Abr.  603 ;  1  Chit.  Plead.  355 : 
and  either  may  be  preferable  to  suing  out 
execution,  where  the  plaintiff  wishes  a  judi- 
cial decision,  in  a  regular  course  of  pleading 
and  trial  at  law,  upon  some  question  touching 
the  validity  or  discharge  of  the  judgment. 
We  accordingly  find  that  the  period  of  limi- 
tation begins,  not  from  one  year  after  the 
judgment,  but  from  its  date.  The  statute,  it 
will  be  seen,  embraces  the  subject  of  limita- 
tions after  judgment,  by  two  distinct  clauses 
of  the  same  sentence;  the  first  of  which 
relates  to  judgments  where  execution,  from 
whatever  cause,  has  never  issued,  and  the 
last  to  further  proceedings  by  execution, 
where  execution  has  once  issued  without 
being  returned. 

When  we  come  to  the  spirit  and  policy  of 
the  sUtute,  there  is  if  possible  still  less  diffi- 
culty.   It  is  an  act  of   limitation    against 


judgments,  and  like  other  acts  of  limitation 
a  statute  of  repose.  It  bars  the  judgment 
by  barring  the  only  actions  at  law  by  which 
it  can  be  enforced,  the  action  of  debt  and  the 
writ  of  scire  facias  which  is  a  judicial  writ, 
and  in  that  sense  an  actioa,  open  to  all  the 
pleadings,  evidence  and  modes  of  trial  appli- 
cable to  the  action  of  debt.  The  necessity 
for  a  period  of  limitation  is  stronger  than 
in  most  other  cases ;  for  the  judgment  being 
matter  of  record  perpetuates  itself,  and  can- 
not be  erased  even  by  the  concurring  act 
of  the  parties ;  while  the  evidence  of 

460  its  *discharge,  or  release,  or  opposing 
equities,    rests   for  the  most  part  in 

perishable  documents,  or  the  fleeting  testi- 
mony of  witnesses. 

I  cannot  doubt  therefore  that  judgments 
quando  acciderint  fall  within  the  plain  terms 
and  meaning  of  the  statute,  as  well  as  all 
other  judgments  upon  which  no  execution 
has  ever  issued ;  and  that  if  there  be  any 
difficulty  in  the  construction  of  the  statute, 
it  is  as  to  the  period  of  time  from  which  the 
limitation  begins  to  run,  whether  from  the 
date  of  the  judgment  or  the  time  when  assets 
come  to  the  hands  of  the  executor  or  admin- 
istrator :  and  here  it  is  that  we  must  advert 
to  the  nature  of  the  judgment. 

A  judgment  de  bonis  testatoris  is  com- 
pounded of  two  elements,  the  recovery 
against  the  estate  represented  by  the  defend- 
ant, and  his  responsibility  for  the  assets. 
The  first  is  irrespective  of  the  condition  or 
amount  of  the  assets;  the  last  is  dependent 
upon  the  assets  which  have  come  to  his  hands 
to  be  administered.  If  the  '  demand  in  the 
action  be  just,  he  cannot  resist  the  recovery 
of  it  against  the  estate  because  he  has  no 
assets  to  satisfy  it ;  and  on  the  other  hand, 
he  has  a  right  to  relieve  himself  from  per- 
sonal liability,  direct  or  indirect,  by  shewing 
that  he  has  fully  administered.  And  if  he 
does  so,  or  the  fact  be  admitted  by  the  plain- 
tiff, how  is  judgment  to  be  rendered,  so  as 
to  establish  the  debt  against  the  estate,  and 
at  the  same  time  his  full  administration  of 
the  assets  up  to  the  time  of  his  plea  ?  The 
difficulty  arises  from  his  uniting  in  his  own 
person  his  individual  with  his  representative 
interest,  so  that  a  judgment  against  the 
estate  must  be  rendered  through  him ;  and 
that  difficulty  is  solved  by  the  plaintiff's 
taking  a  recovery  of  his  debt  against  the 
defendant  in  his  representative  character,  to 
be  levied  of  the  goods  and  chattels  which 
were  of  the  decedent  at  the  time  of  his  death, 
and  which  since  the  plea  pleaded  have 
come,  or  which  shall  thereafter  come, 

461  to  *his  hands  to  be  administered.    This 
is  a  subsisting  judgment  against  the 

estate,  and  may  be  enforced  not  only  against 
the  same  executor  or  administrator,  but 
against  any  subsequent  personal  representa- 
tive of  the  estate. 

The  plea  of  fully  administered  therefore, 
although  both  in  form  and  substance  a  plea 
in  bar,  is  one  of  a  peculiar  nature.  It  can  be 
pleaded  only  by  an  executor  or  administrator, 
and  presents  no  answer  to  the  justice  of  the 
plaintiff's  demand  ;  but  only  serves  to  shew 
that  the  defendant  is  not  accountable  there- 
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for,  having  no  assets  of  the  estate  in  his  hands 
wherewith  to  pay  it.  It  is  no  bar  to  the  re- 
covery of  the  debt  against  the  estate,  but  to 
the  present  accountability  of  the  then  repre- 
sentative. The  plainti£F  is  therefore  not 
bound  to  take  issue  upon  it,  but  may  admit 
it  to  be  true,  and  take  his  judgment  notwith- 
standing, with  a  direction  that  it  shall  be 
paid  out  of  assets  that  may  thereafter  come 
to  the  defendant's  liands.  If  this  were  not 
so,  and  the  plaintiff  prevented  from  estab- 
lishing the  justice  of  his  demand  by  a  judg- 
ment against  the  estate,  the  absurd 
consequence  would  follow  of  absolving  the 
estate  therefrom  forever,  because  of  its  pres- 
ent inability  to  make  payment. 

The  leading  authority  upon  this  point  is 
Mary  Shipley's  Case,  8  Co.  134  a,  which  was 
debt  on  a  bond  against  the  executors  of  the 
obligor :  the  defendants  pleaded  fully  admin- 
istered, and  so  nothing  in  their  hands :  repli- 
cation that  they  had  assets :  the  jury  found 
assets  in  part ;  and  judgment  was  given  for 
the  whole  debt,  damages  and  costs ;  which 
judgment  was  affirmed  in  the  Exchequer 
chamber ;  for  upon  the  bar  which  is  nothing 
in  their  hands,  the  plaintiff  might  have 
prayed  judgment  immediately  ;  for  thereby 
the  debt  is  confessed,  but  that  she  cannot 
have  execution  until  the  defendants  have 

goods  of  the  deceased. 
462         'In  Dorchester  v.  Webb,  Cro.  Car. 

372,  the  property  of  the  judgment  in 
Mary  Shipley's  Case  was  not  denied,  but  the 
soundness  of  the  opinion  upon  which  it  was 
founded  disputed-  The  report  states  it  was 
contended  that  when  an  executor  pleads  fully 
administered  the  plaiQtiff  may  take  judgment 
presently,  and  expect  when  the  defendant 
hath  assets,  for  he  remains  always  executor 
and  may  have  goods  of  the  testator  ;  and  for 
that  purpose  was  cited  Mary  Shipley's  Case, 
that  if  an  executor  pleads  fully  administered 
the  plaintiff  may  take  judgment  presently, 
and  expect  when  he  has  assets  in  his  hands. 
On  the  other  hand,  the  law  as  stated  in  Mary 
Shipley's  Case  was  denied,  and  the  difference 
contended  to  be  that  when  it  is  found  that 
the  defendant  has  some  assets,  though  of 
little  value,  so  as  he  hath  not  fully  admin- 
istered, the  plaintiff  shall  have  judgment  of 
the  entire  debt,  but  he  shall  not  have  execu- 
tion but  of  as  much  as  is  found,  and  shall  not 
be  barred  of  the  residue,  and  if  more  assets 
come  afterwards  he  may  have  scire  facias  to 
have  execution  thereof ;  but  if  it  be  found 
that  he  hath  fully  administered,  or  if  it  be  so 
pleaded  and  confessed,  then  judgment  shall 
be  against  the  plaintiff.  And  so  the  Court 
held  the  law  to  be. 

But  in  Noel,  &c.  v.  Nelson,  2  Wms.  Saun- 
ders, pt.  2d,  p.  214,  226,  the  principle  of  Mary 
Shipley's  Case  was  affirmed.  The  action 
was  debt  against  executors  upon  a  bond  of 
their  testator :  the  defendants  pleaded  plene 
administravit,  on  which  plea  the  plaintiff 
prayed  his  judgment  of  the  debt  to  be  of  assets 
quando  acciderint  according  to  the  rule  in 
Mary  Shipley's  Case ;  and  the  Court  gave 
judgment  accordingly  ;  on  which  judgment 
the  executors  brought  a  writ  of  error,  and 
insisted  on  the  matter  in  law,  that  such  judg- 


ment as  this  ought  not  to  be  given,  notwith- 
standing the  opinion  in  Mary  Shipley's 

463  Case  ;  and  of  such  opinion  was*Twys- 
deu.  Justice,  strongly,  who  denied  the 

said  opinion  in  Mary  Shipley's  Case  to  be 
law,  and  relied  much  on  the  opinion  of  Jones, 
Bushby  and  Croke,  in  Dorchester  v.  Webb, 
where  Mary  Shipley's  Case  is  denied  by  them 
to  be  law  :  but  Kelynge,  Chief  Justice,  Rains- 
ford  and  Morton,  Justices,  held  the  judgment 
to  be  good  ;  and  afterwards  a  precedent  being 
produced  where  such  a  judgment  was  entered 
according  to  the  opinion  in  Mary  Shipley's 
Case,  Twysden  agreed  that  the  judgment 
should  be  affirmed.  And  the  reporter  gives 
the  pleadings  and  judgment  in  the  case,  p. 
216,  which  judgment  is  as  follows  : 

*'And  the  said  W  inasmuch  as  the  said  M 
and  T  by  their  said  plea  do  not  deny  but  that 
the  said  writing  now  here  into  Court  brought 
is  the  deed  of  the  said  N  the  testator,  nor  that 
the  said  debt  in  the  said  writing  specified  is 
a  true  and  just  debt,  yet  unpaid  and  not 
satisfied,  or  otherwise  discharged  ;  and  inas- 
much as  the  said  W  cannot  deny  but  that 
the  said  M  and  T  have  not,  nor  on  the  day  of 
the  suing  out  of  the  original  writ  of  him,  the 
said  W,  nor  ever  since  hitherto,  had  any 
goods  or  chattels  which  were  of  the  said  N 
the  testator,  at  the  time  of  his  death,  in  their 
hands  to  be  administered,  prays  judgment  of 
his  debt  aforesaid  by  him  above  demanded, 
to  be  levied  of  the  goods  and  chattels  which 
were  of  the  said  N  at  the  time  of  his  death, 
and  which  shall  hereafter  come  to  the  bands 
of  the  said  M  and  T  to  be  administered :  there- 
fore it  is  considered  that  the  said  W  recover 
against  the  said  M  and  T  his  debt  aforesaid, 
to  be  levied  of  the  goods  and  chattels  of  the 
said  N,  the  testator,  at  the  time  of  his  death, 
and  which  shall  hereafter  come  to  the  hands 
of  the  said  M  and  T  to  be  administered." 
And  the  like  form  of  judgment  will  be  found 
in  2  Lilley's  Ent's  505,  and  in  2  L/omax 
Ex'ors  446. 

The  principle  of  Mary  Shipley's  Case,  and 
of  Noel  V.  Nelson,  has  never  since  the 

464  latter  case  been  questioned,  *and  it  is 
equally  applicable  whether  the  plaintiff 

confesses  the  plea  of  fully  administered,  or 
takes  issue  upon  it  and  it  is  found  against 
him,  in  the  whole  or  in  part.  All  the  cases 
agree  that  where  the  jury  find  assets  in  part, 
the  plaintiff  shall  have  judgment  for  the 
residue  also,  to  be  levied  quando.  And  in 
Dorchester  v.  Webb,  the  plaintiff's  confession 
of  the  plea  was  very  properly  considered  as 
standing  upon  the  same  footing  as  a  verdict 
thereupon  for  the  defendant,  though  the 
Court  erred  in  the  conclusion  that  there 
ought  in  either  case  to  be  judgment  against 
the  plaintiff.  The  defence  is  pleaded  in  bar 
of  the  action,  and  ought  to  have  the  same 
result  whether  found  or  admitted  to  be  true. 
No  reason  can  be  assigned  for  a  distinction, 
except  that  in  the  case  of  a  verdict  the  defend- 
ant has  been  subjected  to  costs  at  the  trial, 
which  is  no  reason  for  defeating  a  just  debt, 
but  only  for  allowing  such  costs  to  the  defend- 
ant. And  a  judgment  for  the  plaintiff 
quando,  after  verdict  for  the  defendant  upon 
the   plea  of  fully    administered  may   very 
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properly  be  reg^arded  as  in  the  nature  of  a 
jodKinent  non  obstante  veredicto. 

1%e  case  of  Timberlake  v.  Benson's  adm'r, 
2  Virg-.  Cas.  348,  serves  to  shew  that  accord- 
ing to  the  Virginia  practice  the  plaintiff  has 
jodgment  qnando  acciderint,  as  well  where 
there  is  a  verdict  for  the  defendant  upon  the 
plea  of  fully  administered,  as  where  the  plain- 
tiff confesses  the  plea  to  be  true.  The 
General  court  there  held  that  where  an 
administrator  pleads  the  single  plea  of  fully 
administered  on  which  the  plaintifF  takes 
issue,  and  the  issue  is  found  for  the  defend- 
ant, the  verdict  is  conclusive  proof  that  the 
defendant  has  not  present  assets  ;  but  as  the 
plea  is  an  acknowledgment  that  the  intestate 
ii  indebted  to  the  plaintifF,  and  the  verdict 
is  not  conclusive  that  the  defendant  may  not 
have  future  assets,  the  judgment  ought  to  be 
rendered  for  the  plaintifF  for  his  debt  and 
costs,  to  be  levied  of  the  goods  of  the  intes- 
tate quando  acciderint;  but  as  the 
465  defendant  *has  supported  his  issue, 
and  to  maintain  the  only  plea  which 
he  pleaded  has  been  subjected  to  coats,  he 
ought  to  have  a  judgment  for  the  general 
costs  of  his  defence  against  the  plaintifF. 
And  that  where  the  defendant  pleads  non 
assumpsit  and  fully  administered,  and  issue 
is  taken  on  both,  and  both  tried,  and  the  first 
issue  is  found  for  the  plaintifF,  and  the 
second  for  the  defendant,  the  judgment 
onght  to  be  for  the  plaintiff,  as  in  the  rormer 
case ;  because  as  he  is  obliged  to  come  into 
Court  to  establish  a  debt  due  to  his  intestate, 
he  ought  to  recover  not  only  his  debt  but 
his  costs  also  out  of  the  future  assets ;  but 
as  the  defendant  has  supported  his  second 
plea,  he  ought  to  have  a  judgment  for  the 
costs  which  he  has  expended  in  supporting 
that  issue,  that  is  for  his  separate  costs 
of  that  issue. 

In  Bumes  v.  Burton,  1  A.  K.  Marshall, 
Kent'y  R.  .369,  it  was  held  that  on  a  -  plea  of 
fully  administered,  if  the  plaintifF  takes 
issue  upon  the  plea  of  fully  administered,  and 
it  is  found  against  him,  he  must  pay  costs, 
but  yet  have  judgment  quando  acciderint. 

In  Miller  v.  Towles,  4  J.  J.  Marshall, 
Kent'y  R.  255,  in  an  action  of  covenant,  on 
a  verdict  for  the  defendant  on  the  plea  of 
folly  administered,  it  was  held  to  be  error  to 
reader  judgment  in  bar  of  the  action;  as  the 
issue  acknowledged  the  justice  of  the  plain- 
tiff's demand,  it  should  have  been  in  his 
favour  for  the  damages,  to  be  levied  quando 
acciderint. 

WUson  V.  Hurst,  Peters'  Cir.  Ct.  R.  441, 
was  a  scire  facias  against  executors  on  a 
judgment  against  their  testator ;  the  defend- 
ants pleaded  payment  and  no  assets:  there 
was  a  verdict  for  the  plaintifF  on  the 
plea  of  payment,  and  for  the  defendant  on 
the  plea  of  fully  administered;  and  the  plain- 
tiff prayed  judgment  quando  acciderint, 
which  was  directed. 

The  question  whether  assets  or  not  is  the 

same  after  a  judgment  quando  that  it 

466      was  before,  except  that  the  ♦range  of  it 

is  more  limited  in  point  of  time.    It  is 

open  to  the  like  pleadings,  evidence,  verdict 

and  judgment.     See  the  proceedings  in   a| 


scire  facias,  2  Wms.  Saunders,  pt.  2,  p. 
217-222,  upon  the  judgment  quando  acciderint 
in  Noel,  &c.  v.  Nelson.  The  defendant  may 
plead  plene  administravit,  2  Tidd.  Prac.  1046, 
and  shew  the  due  administration  of  the  assets 
which  have  come  to  his  hands  since  the  for- 
mer judgment  and  plea ;  which  question  in- 
volves not  merely  the  enquiry  whether  goods 
and  chattels  which  belonged  to  the  dece- 
dent did  come  to  the  hands  of  the  executor, 
but  also  his  administration  of  them  accord- 
ing to  law.  It  is  the  balance  only  due  from 
him  after  allowance  of  the  proper  credits 
which  constitutes  the  assets  in  his  hands. 
And  the  defendant  might  plead  and  prove 
judgments  recovered  against  him  on  debts 
of  higher  dignity,  and  paid  or  outstanding, 
to  a  greater  amount. 

It  is  argued  that  the  quando  of  such  a 
judgment  has  the  same  effect  as  the  stay  of 
a  judgment  by  a  writ  of  error,  or  an  injunc- 
tion, or  a  cessat  executio  ;  during  which  the 
statute  cannot  operate.  But  the  reason  is 
that  during  the  writ  of  error,  or  injunction, 
or  cessat,  an  action  of  debt  or  scire  facias 
cannot  be  brought  upon  the  judgment.  This 
it  has  been  shewn  is  not  so  in  regard  to  a 
judgment  quando  acciderint,  upon  which 
scire  facias  or  debt  will  lie  immediately;  and 
that  if  there  be  still  no  assets  in  the  hands 
of  the  executor,  the  judgment  may  be  re- 
vived or  renewed  by  the  lUce  judgment.  And 
there  is  direct  authority  to  the  point  where 
assets  are  found  as  to  part  only,  2  Wms. 
Ex'ors  1231,  and  there  is  equal  reason  where 
none  are  in  hand. 

In  the  cases  put  of  a  writ  of  error  or  in- 
junction, the  judgment  is  superseded,  and 
has  no  effect  during  the  pendency  of  the 
proceeding.  In  the  case  of  a  cessat  executio, 
the  judgment  is  in  effect  superseded,  for  the 
suspension  is  absolute  and  unconditional, 
and  renders  it  substantially  a  judgment 
467  in  futuro.  But  a  judgment  *quando 
acciderint,  so  far  as  the  estate  is  con- 
cerned, is  immediate,  absolute  and  uncondi- 
tional, and  even  as  regards  the  executor  the 
direction  as  to  the  levy  is  not  so  much  a  con- 
dition as  a  consequence  of  his  having  already 
accounted  for  the  previous  assets.  And  we 
must  not  suffer  ourselves  to  be  misled  to  the 
supposition  that  the  judgment  is  conditional, 
by  the  appellation  given  to  it  with  more 
brevity  than  accuracy. 

Indeed,  the  whole  argument  of  the  appel- 
lee's counsel  upon  this  branch  of  the  case 
arises  from  his  treating  the  judgment  quando 
acciderint  as  conditional ;  and  hence  he  has 
urged  that  the  statute  of  limitations  does  not 
begin  to  run  until  assets  have  come  to  the 
hands  of  the  executor.  By  this  must  of 
course  be  meant  assets  properly  applicable  to 
the  discharge  of  the  judgment ;  for  a  plea 
that  no  assets  at  all  have  come  to  his  hands 
would  not  present  the  bar  of  the  statute,  it 
being  at  most  a  denial,  instead  of  an  admis- 
sion ,  of  a  once  existing  cause  of  action .  How 
then  would  a  plea  of  the  bar  of  the  statute 
according  to  his  view  of  it  be  framed.  It 
would  have  to  set  forth  the  assets  received  by 
the  executor  since  the  judgment,  his  credits 
aguinst  the  same  for  the  payment  of  debts 
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entitled  to  priority,  the  date  at  which  a  bal- 
ance against  him  oug^ht  to  have  been  struck, 
and  that  more  than  ten  years  have  elapsed 
since  that  time ;  thus  presenting  a  plain 
breach  of  trust  on  the  part  of  the  executor. 
This  would  be  an  anomalous  plea  of  a  stat- 
ute of  limitations,  and  a  strange  departure 
from  the  one  in  question,  which  provides  that 
no  action  or  scire  facias  shall  lie  upon  a  judg- 
ment but  within  ten  years  from  its  date ;  a 
statute  moreover  designed  primarily,  in 
actions  against  executors,  for  the  protection 
of  the  estate,  and  operating  only  incidentally 
and  consequentially  for  the  protection  of  the 
executor. 

A  plea  of  the  statute  in  general  terms,  that 

the  cause  of  the  scire  facias  or  action  did  not 

accrue  within  ten  years  would  be  idle,  if 

468  no  assets  at  all  have  come  td  the  *hands 
of  the  executor  since  the  judgment ; 

and  unavailing,  if  in  point  of  fact  assets  have 
so  come  to  his  hands ;  for  the  statute  could  not 
run  during  the  period  of  administration  of 
the  assets,  but  only  at  its  close,  when  a  bal- 
ance struck  would  shew  assets,  still  remain- 
ing in  the  hands  of  the  executor,  from  which 
time  only,  if  at  all,  could  the  statute  avail 
anything.  But  it  could  not  avail  anything 
in  any  state  of  the  assets ;  for  an  executor 
always  continues  executor  and  trustee  for  the 
creditors,  and  cannot  plead  the  statute  in 
exoneration  of  his  personal  responsibility  for 
the  assets ;  and  the  exoneration  of  his  testa- 
tor's estate  by  limitation  of  the  statute  has 
reference  to  the  date  of  the  judgment,  and  not 
to  the  accrual  or  administration  of  the  assets. 

It  will  l>e  seen  that  the  statute  is  permissive 
as  well  as  negative.  It  provides  that  judg- 
ments may  be  revived  or  renewed  by  scire 
facias  or  debt  brought  within  ten  years  next 
after  the  date  of  the  judgment,  and  not  after ; 
and  upon  the  point  we  are  now  considering 
it  must  be  taken  that  judgments  quando 
acciderint  fall  within  the  meaning  of  the  law. 
Now  the  statute  ought  to  have  a  fair  and  lib- 
eral interpretation,  so  as  to  allow  the  revival 
or  renewal  contemplated,  by  the  modes  pre- 
scribed, within  the  period  limited,  and  to 
prevent  it  afterwards;  and  this  cannot  be 
done  otherwise  than  by  permitting  the  plain- 
tiff to  shew  assets  in  hand  if  he  can,  and  if  he 
should  fail,  to  place  his  case  in  a  condition  to 
shew  it  thereafter.  And  we  must  not  be 
deterred  from  a  fair  and  wholesome  con- 
struction of  the  statute  by  supposed  formal 
difficulties. 

It  is  urged  that  a  scire  facias  or  declaration 
would  be  wrong  without  the  statement  that 
since  the  judgment  quando  assets  have  come 
to  the  hands  of  the  defendant ;  and  that  the 
statement  may  be  denied,  and  if  so  must  be 
proved.  But  the  suggestion  in  the  scire 
facias  is  not  merely  of  assets  but  of  sufficient 
assets ;  and  it  cannot  be  denied  that  if 

469  assets  to  the  amount  of  *one  dollar  or 
even  one  cent  have  come  to  his  hands, 

the  revival  may  be  accomplished:  then 
why  not  by  the  plaintiff's  admission  there 
are  none,  with  a  prayer  of  judgment  quando  ? 
Surely  a  distinction  which ,  is  to  defeat 
forever  a  debt  acknowledged'  to  be  justly 
due,  cannot  be  founded  on  such  a  nicety.  I 


And  such  must  be  the  inevitable  result; 
for  the  plea  would  be  in  bar  of  the  scire 
facias  or  action,  and  not  in  abatement. 
The  question  whether  an  executor  baa 
assets  remaining  in  his  hands  must  in  most 
cases  be  one  of  mere  probability.  Kvery 
action,  however,  against  an  executor  or 
administrator,  is  upon  that  assumption  ;  and 
it  would  be  very  remarkable  if  the  revival  or 
renewal  of  a  judgment  quando  should  be 
defeated  by  a  mistake  or  failure  of  proof  of 
the  very  nature  which  led  to  the  judgment 
itself. 

The  reason  why  a  scire  facias  or  a  declara- 
tion upon  a  judgment  quando  must  state 
that  assets  have  come  to  the  hands  of  the 
defendant,  besides  the  formal  one  of  con- 
formity with  the  description  of  the  judg- 
ment, is  that  by  the  omission  the  plaintiff 
encounters  an  estoppel.  The  j  udgment  itself 
is  conclusive  as  to  the  defendant's  full 
administration  up  to  that  time,  and  he  has  a 
right  to  plead  fully  administered  since.  It 
must  therefore  appear  that  the  plaintiff  is 
not  going  behind  the  judgment  in  search  of 
assets. 

The  case  cited  from  BuUer's  N.  P.  169,  of 
Taylor  v.  Holman,  was  this:  **In  debt  on  a 
judgment  against  the  defendants  as  execu- 
tors, suggesting  a  devastavit,  in  the  original 
action  the  defendants  had  pleaded  plene 
administravit,  and  the  plaintiff  had  taken 
judgment  of  future  assets  quando  acciderint. 
Lord  Mansfield  would  not  allow  the  plaintiff 
to  give  any  evidence  of  assets  come  to  the 
hands  of  the  defendants  before  the  judgment, 
for  the  plaintiff  has  admitted  that  the  defend- 
ants fully  administered  to  that  time :  And 
there  being  no  evidence  of  any  assets 
470  come  to  his  hands  since,  the  *plaintiff 
was  nonsuited.  Taylor  v.  Holman,  at 
Guildhall  Sittings  after  T.  1764." 

The  case  is  not  in  point,  it  not  being  debt 
to  revive  the  judgment  quando,  but  debt  for 
a  devastavit,  by  which  the  plaintiff  aban- 
doned the  pursuit  of  the  estate,  and  sought 
to  subject  the  executors  personally.  It  was 
moreover  a  nonsuit,  which  must  have  been 
with  the  plaintiff's  acquiescence,  the  Court 
having  no  power,  even  in  England,  to  direct 
a  nonsuit  after  appearance,  without  his  con- 
sent.   Watkins  v.  Towers,  2  T.  R.  275. 

Another  case  cited,  of  Mara  v.  Quin,  6  T. 
R.  1,  was  this:  The  plaintiff  sued  out  '*a 
scire  facias  upon  a  judgment  in  an  action  of 
debt  against  the  defendant  as  executrix  of 
Quin.  After  stating  the  proceedings  in  the 
former  action,  that  the  defendant  there 
pleaded  other  judgments  recovered  and  plene 
administravit,  on  which  the  plaintiff  prayed, 
and  the  Court  adjudged,  that  his  debt  should 
be  levied  of  the  go^s  and  chattels  of  the 
testator  which  should  thereafter  come  to  the 
hands  of  the  defendant  to  be  administered, 
after  satisfaction  of  the  other  judgments, 
&c.,  it  proceeded  to  state  that  divers  goods, 
&c.,  of  the  testator,  sufficient  to  pay  as  -well 
the  other  judgments  as  the  plain  tiff  ^s,  had 
come  to  and  were  in  the  hands  of  the  defend- 
ant to  be  administered,  &c.,  (without  saying 
that  those  goods  had  come  to  the  defendant's 
hands  since  his  judgment,)  and  prayed  eze- 
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cation  ag^aiost  the  defendant  to  be  levied  of 
those  ^oods,  according  to  the  form  and  effect 
of  Ida  said  recovery,  &c.  The  defendant 
pleaded  (inter  alia)  that  after  the  plaintiff's 
jndgment  no  goods,  Ac,  of  the  testator  had 
come  to  the  defendant's  hands  to  be  admin* 
iatered,  &c.  To  this  the  plaintiff  replied 
that  divers  goods,  Ac,  had  come  to  the 
defendant's  hands,  &c.,  (without  adding 
'since  the  former  judgment,  &c.'),  and  the 
defendant  demurred. ' ' 
In  that  case,  it  will  thus  t>e  seen,  that  the 

plaintiff  demurred  to  the  defendant's 
471     plea,    that    since  the    judgment    *no 

assets  had  come  to  his  hands  to  be 
administered;  which  demurrer  was  in  the 
face  of  the  estoppel ;  and  in  the  argument 
the  plaintiff  placed  the  case  upon  the  ground 
that  he  had  a  right  to  go  behind  the  judg- 
ment to  shew  prior  assets.  The  plaintiff 
was  unavoidably  defeated ;  and  the  question 
is  not  at  all  presented,  whether  he  might  not 
have  confessed  the  plea,  and  taken  judgment 
when  assets. 

The  case  of  Lidderdale  v.  Robinson's 
adm'r,  2  Brock.  R.  160,  has  no  application. 
The  question  whether  the  judgment  was 
barred  by  the  statute  was  not  and  could  not 
be  made,  for  it  was  not  pleaded,  and  it  seems 
probable  the  plaintiff,  in  consequence  of  his 
residence  beyond  sea,  came  within  one  of 
the  exceptions  of  the  statute. 

It  seems  to  me,  therefore  clear  that  what- 
ever may  be  the  state  of  the  assets,  or 
although  there  may  be  none,  a  creditor  is 
entitled  to  recover  judgment  against  the 
estate,  and  keep  the  same  in  force  by  revival 
or  renewal  thereof ;  and  that  this  may 
always  be  accomplished  by  a  quando  accid- 
erint,  the  defence  of  fully  administered 
being  personal  to  the  existing  executor  or 
administrator,  and  limited  to  the  time  of 
pleading  it,  and  no  bar  in  effect  to  the  action 
itself,  whether  that  be  founded  upon  the 
original  demand,  or  upon  the  judgment* 

On  the  other  hand,  I  cannot  doubt  if  a 
creditor  sleeps  upon  his  judgment  quando 
aociderint  for  ten  years  from  its  date,  instead 
of  taking  the  proper  steps  to  enforce,  revive 
or  renew  it,  the  same  is  barred  by  the  statute 
of  limitations,  as  completely  as  if  the  judg- 
ment were  a  general  one,  to  be  levied  of  the 
goods  of  the  testator  or  intestate,  without 
restriction.  If  this  were  otherwise,  then  as 
it  has  been  shewn  that  a  plaintiff  may  at  his 
pleasure  confess  a  plea  of  fully  administered, 

or  no  assets,  and  take  judgment  quando 
472      acciderint,  it  would  *be  always   in   his 

power,  by  his  own   act,  to  place  his 
demand  beyond  the  reach  of  the  statute. 

If  it  should  be  thought  hard  that  assets 
accruing  after  the  ten  years  cannot  be 
reached  for  satisfaction  of  the  judgment 
quando,  the  answer  is,  that  the  same  result 
follows  other  judgments  de  bonis  testatoris, 
without  regard  to  the  fact  whether  there  be 
assets  in  hand  within  the  ten  years  or  not, 
and  also  all  judgments  against  persons 
individually,  whether  the  defendant  be  sol- 
vent or  insolvent,  within  or  during  that 
period.  It  is  in  vain  to  say  that  the  want  of 
assets  furnishes  a  presumption  against  the 


satisfaction  of  the  judgment.  The  Legisla- 
ture has  not  deemed  it  sufficient,  and  in  fact 
it  might  often  prove  fallacious,  for  the  evi- 
dence of  assets,  as  well  as  of  release  or  pay- 
ment, may  be  lost,  and  payment  may  have 
been  made  by  the  executor  in  anticipation  of 
future  assets,  or  by  some  person,  or  out  of 
some  fund,  collaterally  bound  for  the  debt. 
It  is  a  wise  policy,  and  cures  a  defect  of  the 
common  law,  to  close  the  door  after  such 
laches  and  lapse  of  time,  against  all  such 
enquiries;  a  policy  of  which  the  present 
case  is  an  apt  illustration.  The  judgment 
in  question  was  recovered  in  the  year  1802, 
by  the  executors  of  the  original  creditor,  on 
a  debt  contracted  in  1798,  against  the  executor 
of  the  original  debtor,  who  died  in  the  year 
1800.  The  surviving  executor  plaintiff  in 
the  judgment,  died  about  the  year  1810,  and 
the  executor  defendant  therein,  not  until  the 
year  1827.  And  this  suit  to  enforce  the  judg- 
ment was  brought  in  the  year  1840,  against 
the  executor  of  the  defendant  in  the  judg- 
ment and  the  sheriff  administrator  de  bonis 
non  of  the  original  debtor,  by  the  adminis- 
trator de  bonis  non  of  the  original  creditor, 
he  having  qualified  as  such  in  the  year  1831. 
After  such  lapse  of  time,  deaths  of  parties 
and  shifting  representations,  what  security 

is  there  for  a  correct  adjudication  upon 
473      the  merits  of  a  case ;  and  *is  any  thing 

more  manifest  than  the  wisdom  of  a 
complete  statutory  bar  ? 

In  the  construction  of  a  statute,  where  a 
case  falls  within  the  words  and  within  the 
mischief,  upon  what  principle  are  we  to  search 
for  an  intent  of  the  Legislature  beyond  and 
in  conflict  with  both  ?  Here  the  application 
of  the  statute  of  limitations  to  the  judgment 
in  question  is  resisted,  in  the  first  place,  upon 
the  ground  that  such  a  judgment  is  not  within 
the  meaning  of  the  Legislature,  and  in  the 
next  place,  upon  the  ground  that  if  it  be,  the 
limitation  does  not  take  effect  until  ten  years 
after  assets  have  come  to  the  hands  of  the 
executor.  The  first  proposition  imports,  that 
though  assets  to  any  amount  have  come  to 
the  hands  of  the  executor  within  a  week  from 
the  time  of  the  judgment,  the  plaintiff  may 
lie  by  for  half  a  century,  and  then  proceed 
by  scire  facias  or  debt  to  revive  the  judgment, 
though  such  assets  have  been  entirely  admin- 
istered. The  second  proposition  imports, 
that  within  ten  years  after  assets  to  the 
amount  of  a  single  cent  have  come  to  the 
hands  of  the  executor,  though  twenty  years 
after  the  date  of  the  judgment,  the  plaintiff 
may  still  proceed  to  revive  his  judgment. 
And  the  reasoning  which  results  in  these 
propositions  is  derived  from  the  state  of  the 
law  existing  before  the  enactment  of  the 
statute,  the  evils  of  which  it  was  the  purpose 
of  the  Legislature  to  redress. 

I  can  understand  very  well  why  the  statute 
is  not  applicable  to  a  judgment  where  the 
plaintiff  cannot  revive  by  scire  facias  or 
debt ;  but  I  cannot  understand  why  it  should 
not  apply,  merely  because  the  plaintiff  can- 
not sue  out  execution.  The  cases  relied  on, 
are  all  cases  which  occurred  in  reference  to 
the  capacity  to  sue  out  execution,  after  the 
expiration  of  a  year  from  the  judgment,  and 
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no  execution  or  continuance  on  the  roll  within  I 
that  time.    And  in  that  aspect  they  have  no 
bearing*  upon   the  question,   whether 

474  debt  or  scire  facias  *will    lie  either 
before  or  after  the  year  expires.    Most 

of  them  it  is  true,  in  another  aspect,  serve  to 
repel  the  statute  of  limitations,  but  it  is  only 
because  of  the  incapacity  to  maintain  debt 
or  scire  facias ;  as  where  occasioned  by 
injunction  or  writ  of  error,  or  cessat  executio. 
The  case  of  execution  stayed  by  indulg'ence 
or  agreement,  is  no  replication  to  the  bar  of 
the  statute,  for  it  neither  suspends  the  capac- 
ity to  maintain  debt  or  scire  facias,  nor  falls 
within  any  of  the  savings  of  the  proviso. 
Indeed,  a  replication  of  an  express  promise 
to  pay  the  debt  is  bad.  Day,  ex'or  of  Yates 
V.  Pickett,  4  Munf .  104. 

The  true  question,  therefore,  is  reduced  to 
this,  whether  a  judgment  quando  acciderint 
may  be  revived  by  scire  facias  or  debt,  with- 
out proof  that  assets  have  come  to  the  hands 
of  the  executor ;  or  more  properly  to  this, 
whether  although  such  a  judgment  may  be 
so  revived  if  assets  to  one  cent's  value  have 
come  to  his  hands,  yet  if  that  cent  be  want- 
ing, and  the  verdict  of  the  jury  so  finds, 
there  must  be  judgment  against  the  plaintiff 
thereupon ,  and  his  debt  barred  forever.  That 
such  must  be  the  effect  of  such  a  verdict  and 
judgment  results  from  the  rules  of  pleading, 
and  is  expressed  by  the  Judges  in  Brickhead 
V.  The  Archbishop  of  York,  1  Hobart  197. 

In  regard  to  judgments  quando  acciderint 
against  heirs  bound  by  the  obligations  of 
their  ancestors,  I  do  not  perceive  that  they 
throw  any  light  upon  the  present  case,  and 
when  the  question  arises,  it  will  be  time 
enough  to  consider  whether,  in  the  construc- 
tion of  the  statute,  they  do  not  equally  fall 
within  the  terms  and  the  mischief,  or  whether 
there  is  a  diversity  arising  out  of  the  nature 
of  the  subject,  to  wit,  realty,  or  out  of  the 
relation  of  ancestor  and  heir,  making  the 
obligation  the  personal  debt  of  the  latter. 
Davy  V.  Pepys,  2  Plowd.  440.  But  as  to  the 
case  cited  of  a  reversion  or  remainder  expect- 
ant upon    an   outstanding  estate  for 

475  life,  ^pleaded  specially  as  the  only 
assets  by  descent,  and  immediate  judg- 
ment to  be  levied  of  the  same  when  the  life 
estate  falls  in,  it  seems  to  me  clear  that  it 
differs  widely  in  principle  and  effect  from  a 
general  judgment  quando,  whether  against 
heir  or  executor ;  inasmuch  as  it  is  a  specific 
appropriation,  and  impounding,  as  it  were, 
of  the  particular  subject  for  the  satisfaction 
of  the  judgment,  and  the  lien  by  matter  of 
record  is  perfect,  as  much  so  as  that  of  a 
mortgage,  and  of  course  there  can  be  no 
room  for  the  application  of  the  statute. 

My  opinion  is,  that  the  judgment  sought 
to  be  enforced  in  this  suit,  is  barred  by 
the  statute  of  limitations ;  and  therefore, 
without  considering  the  other  questions 
discussed  in  the  argument,  I  think  the  decree 
of  the  Circuit  Court  ought  to  be  reversed 
and  the  bill  dismissed. 

ALLIEN,  J.,  concurred  with  Judge  Daniel. 

Decree  affirmed. 


JUDOMBNTS. 

L  Definition.  Nature  and  Kinds  of  Jndgmenti. 

A.  Definition. 

B.  Essential  Elements. 

C.  Qeneral  Nature. 

n.  Beaalsites  of  a  Valid  Judgment. 

A.  What  Law  Gtoverns. 

B.  Jurisdiction. 

C.  Parties. 

1.  Deatb  of  Party. 

D.  Joinder  of  Parties. 

E.  Pleadings  and  Issues. 

1.  Necessity  of  Declaration. 

F.  Issue  Must  Be  Joined— General  Bule. 
Q.  Determination  of  All  Issues. 

H.  Conformity  to  Pleadings  and  Proof. 
L  Oonf ormity  to  Verdict 
J.  Non  Obstante  Veredicto. 

HL  Form  of  Judgment 

A.  Certainty. 

B.  Conditional  Judgments. 

IV.  Interlocutory  and  Final  Judgments. 

V.  Judgments  in  Rem. 
VL  Interest 

VIL  Rendition  and  Entry  of  Judgments. 

A.  Certainty  as  to  Parties,  Amounts,  Dates. 

B.  Costs. 

C.  Coin  and  Currency. 

D.  Entry  Nunc  Pro  Tunc 
£.  Entry  in  Vacation. 

VIII.  Judgments  on  Awards.        ^ 

A.  Entry. 

B.  Death  of  Party  after  Submission. 

IX.  Judgments  on  Appeal. 

A.  Remand  without  Decision. 

B.  Modification  aDd  Amendment 

1.  Time  of  Amendment— General  Rule. 

C.  Clerical  Errors  or  Mistakes. 

D.  Writ  of  Error  Coram  Nobis. 

E.  Reversal— Grounds. 

1.  Extent  of  ReversaL 

2.  Award  of  Damages  on  Affirmance. 

X  Judgments  in  Criminal  Cases. 
A.  Presence  in  Court 

ZI.  Actions  on  Judgments. 
A.  Pleas. 

1.  Nul  Tiel  Record. 

2.  Nil  Debet 

xn.  Equitable  Relief  against  Judgment* 

A.  Grounds  of  Relief— General  Rule. 

B.  Bills  for  New  Trials  and  Injunction. 

1.  Defences  Not  Available  at  Law. 

2.  Defences  Available  at  Law  or  in  Equity. 
C  Legal  Defences. 

1.  Matters  of  Excuse. 

2.  Newly-Discovered  Evidence. 

D.  Void  Judgments. 

E.  Bill  for  Injunction. 

1.  Satisfaction  before  Execution  Levied. 

F.  Equity  Acts  Only  in  Personam. 

G.  Extent  of  Relief . 

H.  Hearing  and  Final  Decree. 

XIII.  Judgments  by  Default 

A.  In  What  Actions  Applicable. 

1.  Judgments  by  Default  under  Statutes. 

B.  Parties  to  Default 
1.  In  Wbose  Favor. 

a.  Deceased  Plaintiff. 


188 


NOTB  ON  JUDGMSNTS. 


7  QRATT. 


1  AffaiostWlioin. 

a.  Parties  Not  Named  in  Writ  or  Declaration. 

b.  Infants. 

c  Deceased  Defendant, 
d.  Executors. 
t  Joint  Parties. 

4.  Jurisdiction  of  Person. 

a.  Appearance  and  Defence  as  Waiver. 

b.  GonstmctiTe  Service. 

C  Wben  Def anlt  May  Be  Taken. 
1.  Entry. 

D.  On  Defendant's  Failure  to  Plead. 

X.  Pleading-  of  Defendant  Undisposed  of. 

F.  Statute  of  Jeofails. 

O.  Writ  of  Inquiry. 

H.  Application  for  Relief. 
1.  Causes  for  Settiuir  Aside  Judgment  by  Default 
1  Wben  Motion  to  Set  Aside  Acted  on. 

5.  Admission  of  Pleas. 

L  Belief  by  Proceeding  in  Equity. 
L  Appeal  from  Defaults, 
a.  Becord  on  Appeal. 

ZTV.  Operation  and  Effect. 
A  Bes  Judicata— General  Rule. 
].  Parties  and  Privies. 

a.  General  Rule  as  Regards  Parties. 

b.  General  Rule  as  Regards  Privies. 

c.  Representative  Parties. 

d.  Joint  Trespassers. 

<l)  Former  Judgment. 
1  Issues. 

a.  Must  Be  Directly  in  Issue. 

b.  Wbat  Migbt  Have  Been  Litigated. 

c.  Identity  of  Issues. 

d.  Must  Be  on  the  Merits. 

e.  Judgments  Must  Be  Final. 
1  Courts  in  General. 

a.  Probate  Courts. 

b.  Appellate  Courts. 
4  Retraxit. 

h.  Nonsuit. 

t  Dismissal  in  Equity. 

7.  Evidence. 

a.  Chancery  Cause  as  a  Title  Link. 

B.  Lien  of  Judgment— Origin  and  History. 
I.  Writ  of  Elegit. 
1  Nature  of  the  Lien. 
L  Certain  Essentials, 
a  Specific  Sum  of  Money. 

b.  Docketing  of  Judgments. 

4.  Interests  Subject  to  Lien. 

5.  Amount  of  Lien. 

0L  Territorial  Extent. 

7.  Commencement  and  Precedence  of  Lien. 

a  Lands  Subject  to  Lien  in  Inverse  Order  of 

Alienation, 
b.  Doctrine  of  Relation, 
c  Judgments  Obtained  at  Same  Time. 

d.  Equitable  Interests. 

e.  Superior  Rights  of  Third  Persons. 

8.  Expiration  or  Extinguishment  of  Lien, 
a  Extension  of  Lien. 

(1)  Issuance  of  Execution. 

9.  Satisfaction,  by  Rents  and  Profits,  in  Five 

Tears, 
la  Who  May  Maintain  Suit  to  Enforce. 
IL  Parties  to  Suit 

XV.  Collateral  Impeachment 

A.  In  OeneraL 

B.  Grounds  of  Attack. 
C  Who  May  Impeach. 


XVL  Conclusiveness  of  Judgments. 

XVII.  Arrest  ot  Judgment 
A.  Grounds  of  Arrest 

XVm.  Satisfaction. 

A.  Payment  to  Whom. 

B.  Medium  of  Payment 
C  Proof  of  Payment 

XIX.  Foreign  Judgments. 

A.  Judgments  of  Sister  States. 

XX.  Construction. 

Cross  Rsferenoes  to  IVIooographIc  Notes. 

Appeals. 

Decrees,  appended  to  Evans  v.  Spurgln,  tt  Gratt 

015. 
Estoppel,  appended  to  Bower  v.  McCormick,  28 

Gratt  810 
Executions,  appended  to  Paine,  Surv.,  etc.,  v. 

Tutwiler.  27  Gratt  440. 
Injunctions,  appended  to  Claytor  v.  Anthony.  15 

Gratt  518. 
Judgments  by  Confession,  appended  to  Richard^ 

son  V.  Jones,  12  Gratt  5S. 
Jurisdiction. 

L  DBPINmON,  NATURE  AND  KINDS  OP  JUDOMBNTS. 

A.  DEFINITION. 

Jadgvent  of  His  Peers.— A  judgment  of  his  peers 
means  a  trial  by  jury.    Jelly  v.  Dils,  27  W.  Va.  974. 

"A  judgment  is  the  'decision  or  sentence  of  the  law, 
pronounced  by  a  court  or  other  competent  tribunal, 
upon  the  matter  contained  In  the  record.*  When, 
after  the  facts  are  found,  the  court  pronounces  the 
decision  upon  them,  that  is  the  judgment  That  is 
the  judicial  act,— the  act  of  the  court  as  a  court 
speaking  the  sentence  of  the  law,  whereas  the  enter- 
ing it  in  the  roll,  the  docket  or  the  order  or  judg- 
ment book,  is  an  act  of  a  different  character,  a 
clerical  or  ministerial  act  one  to  constitute  merely 
a  memorial  to  attest  that  the  judicial  act  of  pro- 
nouncing  j  udgment  was  In  fact  done. "  Brahvon,  J. , 
dissenting.  McClain  v.  Davis,  87  W.  Va.  880,  10  S. 
E.  Rep.  680. 

But  a  sentence  of  a  court  pronounced  against  a 
party  without  hearing  him  or  giving  him  an  oppor- 
tunity to  be  heard  is  not  a  judicial  determination  of 
his  rights,  and  is  not  entitled  to  respect  in  any  other 
tribunal.  Stephens  v.  Brown,  24  W.  Va.  384;  Hay- 
mond  V.  Camden.  22  W.  Va.  180. 

"JndgoMBts'*  Prednde  ''Decrees**  nnder  5Utiito.— It 

is  provided  by  Code  of  Va.  1878,  ch.  182.  sec.  1,  that, 
"a  decree  for  laud  or  specific  personal  property,  and 
a  decree  or  order  requiring  the  payment  of  money, 
shall  have  the  effect  of  a  judgment  for  such  land, 
property  or  money,  and  be  embraced  In  the  word 
"judgment"    Hutcheson  v.  Grubbs,  80  Va.  251. 

B.  ESSENTIAL  ELEMENTS. 

De  Pscto  Judges— Validity  of  JadgaMat.~The  judg- 
ments and  decrees  of  the  judges  of  the  court  of 
appeals,  who  were  in  ofllce  under  military  appoint- 
ment when  the  state  was  restored  to  the  Union, 
holding  over  and  continuing  to  exercise  their  ofllce, 
are  valid  and  binding.  Griflln  v.  Cunningham,  20 
Gratt  81,  and  note. 

Thus,  where  a  judge  by  military  appointment  in 
Virginia,  held  a  court  and  tried  a  criminal  after  the 
admission  of  the  state  into  the  Union,  his  act  was 
held  to  be  valid.  Quinn  v.  Com.,  20  Gratt  188,  and 
note. 

Incombent  lo  Office.— But  it  was  held  in  Morriss  v. 
Ins.  Co.,  86  Va.  688,  8  S.  E.  Rep.  888.  that  there  could 
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be  no  judffe  de  facto  In  any  case  wbere  there  is  an 
incambent  in  tbe  office. 
Rendition  before  Commencement  of  Judge's  Term.— 

Where  a  judge  was  properly  elected,  and,  believlng- 
that  his  term  commenced  immediately,  proceeded 
to  hold  court,  it  was  held  that  althouffh  the  term  of 
his  predecessor  had  not  then  expired,  he  was  a 
judcre  de  faeto,  and  his  judgments  were  as  valid 
and  bindinff  as  if  he  had  been  a  judffe  dejure.  Mc- 
Craw  ▼.  Williams,  38  Gratt  610. 

CoBStltaent  Parts  of  a  Court.— "In  e^ery  court, 
there  must  be  at  least  three  constituent  parts,  the 
adcr,  the  retu,  and  the  Judex;  the  actor  or  plaintiff 
who  complains  of  any  injury  done,  the  reus,  or  de- 
fendant, who  is  called  upon  to  make  satisfaction  for 
it;  and  the  Judex,  or  judicial  power,  which  is  to  ex- 
amine the  truth  of  the  fact  to  determine  the  law 
arising  upon  that  fact.  and.  if  any  injury  appears  to 
have  been  done,  to  ascertain  and  apply  the  remedy." 
4  Min.  Inst  (8d  Ed.)  p.  195. 

Deflniteness. 

Judgment  Subject  to  Unescerteioed  Credit— A  judg- 
ment ought  not  to  be  entered  on  a  bond  for  the  sum 
of  money,  ''subject  to  a  credit  for  a  hogshead  of 
tobacco'*  without  ascertaining  its  value :  but  the 
amount  of  such  credit  should  in  the  first  place,  be 
ascertained  by  a  writ  of  inquiry,  and  judgment 
should  be  rendered  for  the  balance.  Early  ▼.  Moore, 
4  Munf.  902. 

But  it  seems,  that  a  verdict  for  a  certain  sum  of 
money,  with  interest  from  a  day  specified,  subject 
to  a  credit  (without  saying  on  what  dav  such  credit 
is  to  be  applied)  is  not  so  uncertain  as  that  the 
plaintiff  cannot  take  judgment  upon  it  and  a  judg- 
ment in  such  case,  for  the  damages  aforesaid,  in 
form  aforesaid  assessed,  sufficiently  follows  the 
verdict    Lanier  v.  Harwell,  0  Munf.  79. 

C.  GENERAL  NATURE. 

Sentence  of  Lew.— A  judgment  whether  in  a  crimi- 
nal or  civil  case,  is  the  sentence  of  the  law  pro- 
nounced by  the  proper  tribunal,  as  the  result  of  the 
proceedings  instituted  for  the  redress  of  injury  or 
the  punishment  of  offences.    Pifer*s  Case,  14  Gratt 

710. 

Whether  the  judgment  be  the  act  of  the  court  or 
be  entered  up  by  the  clerk  under  the  statute,  the 
effect  is  the  same.  In  either  case  it  is  the  act  of  the 
law,  and  until  reversed  by  the  court  which  rendered 
it  or  by  a  superior  tribunal,  it  imports  absolute 
verity,  and  is  as  effectual  and  binding  as  if  pro- 
nounced in  a  trial  upon  the  merits.  Neale  v.  Utz, 
76  Va.  480. 

"As  the  judgment  is  entire,  and  when  a  verdict 
has  passed,  is  the  sentence  of  the  law  upon  the 
result  of  the  proceedings  instituted  as  aforesaid,  it 
can  make  no  difference  whether  that  sentence  is 
merely  for  the  fine  assessed  by  the  verdict  or  com- 
bined with  it  and  superadded  to  it  is  accompanied 
with  imprisonment:  which  punishment  the  law 
affixes  to  the  finding  of  the  fact  when  in  the  exer- 
cise of  the  legal  discretion  of  the  court  it  is  deemed 
proper  to  impose  it  It  becomes,  when  rendered,  an 
entire  judgment  upon  the  facts  as  found,  and  in 
the  language  of  the  books  finishes  the  proceedings; 
and  it  would  seem  to  follow  that  as  the  judgment  is 
the  determination  of  law  upon  the  verdict  or  partic- 
ular state  of  facts,  it  cannot  be  divided,  and  a  part 
of  the  final  sentence  be  pronounced  at  one  term, 
and  after  having  to  that  extent  passed  entirely 
from  the  control  of  the  court  that  it  should  at  a 
subsequent  period,  take  up  the  same  finding  and 
pronounce  another  sentence  in  addition  to  the  one 


already  entered  upon  the  same  state  of  facts. 
Neither  judgment  would  be  interlocntory."  Pifer'a 
Case,  14  Gratt  7ia 

Reesons  for  Judgment.— Every  court  ought  to- 
state,  on  record,  legal  grounds  for  their  judgment; 
especially  subordinate  courts,  liable  to  have  their 
judgments  reversed  in  a  superior  court  Preston 
V.   The  Auditor,  1  Call  471. 

But  if  a  court  give  a  right  judgment  for  a  wrong- 
reason,  it  ought  nevertheless,  to  be  affirmed. 
Newell  V.  Wood,  1  Munf.  656. 

SUtnte  DIrectory.-The  clause  in  the  constitution 
of  West  Virginia,  requiring  the  supreme  court  of 
that  state  to  "decide  every  point  fairly  arising 
upon  the  record,  and  give  its  reasons  therefor  in 
writing"  is  directory,  and  does  not  affect  the 
common-law  doctrine  of  re$  Judicata,  Henry  v. 
Davis,  18  W.  Va.  880;  Hall  v.  Bank,  16  W.  Va.  82S. 

Certainty.— The  general  rule  seems  to  be,  that  the 
judgment  being  the  voice  of  the  law  prononnced 
by  the  court  on  the  matter  in  controversy,  should 
be  so  certain  as  to  leave  nothing  doubtful  or  unset- 
tled. Thus,  a  judgment  "that  the  plaintiff  recover 
damages  and  expenses  according  to  law,  and  the 
rules  and  regulations  of  the  society"  without  speci- 
fying the  amount  or  nature  of  damages  and 
expenses,  is  erroneous  for  uncertainty.  Stratton 
V.  Mutual  Assurance  Soc.,  6  Rand.  22. 

Plea  of  Plene  Admlnistravlt- A  verdict  upon  an 
issue  joined  on  xhe  plea,  of  plene  adminietravU,  should 
set  forth  with  sufficient  certainty,  what  portion  of 
the  assets,  which  came  to  the  defendant's  hands,  was 
unadmlnistered  at  the  time  of  suing  out  the  plain- 
tiff's writ  Rogers  v.  Chandler.  8  Munf.  6&.  See 
also.  Booth  V.  Armstrong,  8  Wash.  801;  Gardner  v. 
Vidal,  0  Rand.  106. 

Thus,  a  verdict  which  merely  finds  that  assets 
sufficient  to  pay  the  plaintiff's  demand  "have  come*' 
to  the  defendant's  hands,  without  saying  when,  is 
erroneous.    Gardner  v.  Vidal,  6  Rand.  106. 

Judgment  for  Debt  and  Interest.— But  a  verdict  and 
judgment  which  awards  the  debt  claimed  In  the 
declaration  with  interest  subject  to  a  specified 
credit  paid  at  a  specified  date,  is  certain  enoogli. 
Barrett  v.  Wills,  4  Leigh  114. 

Specific  Relief  at  Law.— In  an  action  for  breach  of 
a  contract  to  deliver  a  certain  number  of  shares  of 
corporate  stock,  a  court  of  law  can  only  award 
damages  for  the  failure  to  deliver  such  stock,  and 
cannot  render  a  judgment  that  the  defendant  shall 
deliver  to  the  plaintiff  so  many  shares  of  stock. 
Orange,  etc.,  R.  Co.  v.  Fulvey,  17  Gratt  806. 

Judgment  Is  a  Contract.— A  judgment  is  a  contract 
of  the  highest  nature,  and  an  act  which  impairs 
the  obligations  of  that  contract,  is  unconstitutional 
and  void.  Ratcllffe  v.  Anderson,  2  Va.  Law  Jour. 
744. 

But  a  judgment  founded  on  a  tort  is  In  no  sense  a 
contract    Peerce  v.  KltsmiUer,  19  W.  Va.  664. 

11.  RBQUI5ITB5  0P  A  VALID  JUDOMBNT. 

A.  WHAT  LAW  GOVERNS.-The  validity  of  a 
judgment  is  to  be  determined  by  the  laws  in  force 
when  it  is  rendered,  and  is  not  affected  by 
subsequent  changes  therein.  Anderson  v.  Hygela 
Hotel  Co.,  92  Va.  687,  24  S.  E.  Rep.  269;  Kennaird  v. 
Jones,  9  Gratt.  190. 

"If  a  party  shows  a  defence  valid  at  the  time  It  is 
passed  on  by  the  court,  a  subsequent  change  in  the 
law  cannot  deprive  him  thereof."  Currln  v. 
Spraull,  10  Gratt  148.  See  also,  Arnold  v.  KeUey. 
6  W.  Va.  446. 
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Hence,  where  the  law,  as  It  existed  at  the  time  the 
Terdlct  is  rendered,  provides  that  Jadrment  shall 
be  entered  for  the  amount  found  with  interest  from 
Uie  date  of  the  judgment,  such  judgment  should 
caU  for  interest  from  Its  date,  althoutrh  the  law 
exlBting  at  the  time  the  judgment  is  0*»^«rtfc{  provides 
tbat  on  verdicts  judgment  be  rendered,  with  inter- 
est from  the  dais  ofths  verdict.  Murdock  v.  Ins.  Ck>., 
0  W.  Va.  407,  10  S.  E,  Bep.  777. 

So  also,  writs  of  error  in  the  court  of  appeals 
must  be  disposed  of  in  accordance  with  the  law  as 
It  existed  at  the  time  of  the  rendition  of  the  judg- 
ment It  must  be  afflrmed,  if  there  is  no  error 
therein  according  to  the  law  as  it  stood  when 
the  judgment  was  rendered,  but,  if  erroneous,  it 
most  be  reversed,  and  such  judgment  entered  as 
lower  court  ought  to  have  entered.  Anderson  v. 
Hygeia  Hotel  Ck>.,  92  Va.  0B7,  24  S.  £.  Rep.  200. 

For  example,  the  legislature  has  no  power  to  set 
aside  a  judgment,  or  to  empower  a  court  to  set  aside 
a  judgment,  rendered  before  the  passage  of  the 
act.  no  matter  how  erroneous  the  judgment  may 
be.  Arnold  V.  Kelley,  5  W.  Va.  446.  citing  Oriffln  v. 
Cnnnlngham,  20  Gratt.  81. 

B.  JTJBISDICJTION— STATEMENT  OP  RUUBS.- 
Before  a  court  can  render  a  valid  judgment  or  de- 
cree it  is  essential  that  it  should  have  jurisdiction 
of  the  person  as  well  as  of  the  subject-matter:  if 
either  of  these  is  wanting  all  the  proceedings  are 
void.  Raymond  v.  Camden,  22  W.  Va.  181.  See 
monographic  note  on  "Jurisdiction." 

Brrw  is  Exercise  of  Juiisdlctloo.— '*A  judgment 
pronounced  by  a  court  having  no  jurisdiction  is  a 
mere  nullity,  not  only  voidable  but  entirely  void. 
Such  a  judgment  may  be  assailed  anywhere  and 
everywhere,  in  courts  of  the  last  resort,  as  well  as 
in  inferior  courts.  Wherever  proceedings  may  be 
had  to  enforce  such  void  judgment  it  may  be 
opposed,  and  the  jurisdiction  of  the  court  that  pro- 
nonnced  it  questioned  and  assailed.  There  is  an 
olrrions  distinction  between  such  a  case  where  the 
court  has  no  jurisdiction  to  enter  the  judgment 
complained  of,  and  a  case  where  the  court,  having 
a  general  jurisdiction  over  the  subject-matter,  has 
erroneously  exercised  it.  In  the  latter  case  the 
judgment  cannot  be  questioned  in  any  collateral 
proceeding,  and  if  not  appealed  from  is  final;  but 
where  the  court  is  without  jurisdiction  its  judgment 
mnst  be  treated  as  a  mere  nullity,  and  all  proceed- 
ings under  it,  or  depending  on  it  are  void." 
Withers  v.  Fuller,  80  Qratt.  547. 

a  PARTIES. 

L  Death  of  Pabty. 

JMdgaeBts  for  or  against  Deceased  Persons.— Judg- 
ments for  or  against  deceased  persons  are  not 
generally  regarded  as  void  on  that  account  Such 
judgments  have  sometimes  been  upheld  in  collat- 
eral proceedings  on  the  ground  that  their  rendition 
necessarily  implied  that  the  parties  were  then  liv- 
ing, and  that  this  implied  finding  in  support  of 
judgment  ought  not  to  be  allowed  to  be  impeached 
by  evidence  not  contained  in  the  record.  McMillan 
V.  Hickman.  86  W.  Va.  70S,  14  S.  B.  Rep.  827. 

Civfllter  nortmis.— Thus,  where  process  is  served 
upon  a  defendant  on  the  day  of  his  conviction  for 
felony,  but  before  the  conviction  has  taken  place,  a 
judgment  by  default  is  obtained  against  the  de- 
fendant while  he  Is  confined  in  the  penitentiary,  the 
judgment  is  not  void,  but  voidable,  and  cannot  be 
assailed  collaterally  in  a  court  of  equity,  or  else- 
where.   Neale  v.  Utz,  75  Va.  480. 


No  Sogfestioii  OB  Reoerd.— Where  process  has  been 
regularly  served  on  a  defendant,  and  there  is  no 
appearance,  and  the  defendant  dies  before  judg- 
ment, and  his  death  is  not  suggested  on  the  record, 
and  after  his  death  judgment  is  rendered  against 
him,  such  judgment  is  not  void  but  voidable,  and 
cannot  be  collaterally  attacked.  King  v.  Burdett, 
28  W.  Va.  601:  Evans  v.  Spurgin,  6  Oratt  107.  See 
also,  ch.  184.  sec.  l  of  the  Code  of  West  Virginia. 

Death  of  One  of  5everai  Piaiiitlffs.~The  fact  that  a 
sole  plaintiff,  or  one  of  several  plaintiffs,  is  dead  at 
the  time  of  the  institution  of  an  action,  such  death 
not  appearing  on  the  record,  does  not  render  a 
judgment  therein  void,  but  only  erroneous,  and 
such  judgment  is  a  lien  on  real  estate.  Watt  v. 
Brookover.  86  W.  Va.  888, 18  S.  E.  Rep.  1007;  King  v. 
Burdett,  28  W.  Va.  601. 

Judgment  Constitutes  a  Llea— Where  suit  is  insti- 
tuted in  the  name  of  a  party  who  is  dead  at  the  time 
the  suit  is  brought,  and  process  is  duly  served  upon 
the  defendants,  who  suffer  judgment  to  be  rendered 
against  them  without  pleading  the  death  of  the 
plaintiff  in  abatement  in  proper  time  during  the 
pendency  of  the  suit,  the  judgment  so  obtained  is 
not  absolutely  void,  but  is  erroneous,  and  until  re- 
versed in  one  of  the  modes  prescribed  by  law,  con- 
stitutes alien  upon  the  real  estate  of  the  defendant, 
and  may  be  enforced  as  other  judgment  Hens,  and 
is  not  subject  to  collateral  attack.  McMillan  v. 
Hickman,  86  W.  Va.  706. 14  S.  E.  Rep.  227.  See  in/ra, 
this  note  'Xien  of  Judgment" 

Error,  How  Corrected.— Where  the  fact  of  death  is 
apparent  in  the  record  of  the  judgment  Its  rendi- 
tion would  be  error  of  law,  to  be  corrected  by  appel- 
late process;  and.  where  It  does  not  appear  in  the 
record,  but  is  to  be  shown  aliunde,  it  is  called  error  in 
fact  to  be  corrected  at  common  law  by  writ  of  error 
coram  noHt;  but  now,  under  CX)de  of  W.  Va.  1889, 
ch.  186,  sec.  1,  it  is  corrected  by  motion  in  lieu  of 
that  writ  Watt  v.  Brookover,  85  W.  Va.  828,  IS  S. 
E.  Rep.  1007;  Williamson  v.  Appleberry,  1 H.  &  M.  206. 

Motion.— A  judgment  against  a  defendant  who 
was  dead  at  the  time  of  its  rendition,  will  be  set 
aside  on  motion.    Hooe  v.  Barber.  4  H.  &  M.  489. 

D.  JOINDER  OP  PARTIES. 

Comnon-Ljiw  l^nie— On  Contract— It  is  a  well-esub- 
lished  rule  of  the  common  law,  that  the  plaintiff 
upon  a  joint  contract  must  sue  all  the  joint  con- 
tractors, and  bring  all  of  them  before  the  court, 
and  mature  this  cause  against  all,  or  if  any  could 
not  be  brought  before  the  court  he  must  proceed 
to  outlawry  against  such  defendants  before  he  can 
obtain  a  judgment  against  any  of  them,  and  he 
must  recover  a  joint  judgment  against  all  the  de- 
fendants. Hoffman  v.  Bircher,  22  W.  Va.  687:  Carlon 
V.  Ruffner,  12  W.  Va.  297;  Beazley  v.  Sims,  81  Va.  644. 

In  a  joint  action  upon  contract  the  plaintiff  must 
have  judgment  against  all  the  defendants  before 
the  court  or  he  can  have  Judgment  against  none. 
Jenkins  v.  Hurt  2  Rand.  446:  Early  v.  Clarkson.  T 
Leigh  88;  Baber  v.  Ck>ok,  11  Leigh  606. 

Contract  Joint  or  Joint  and  Several.— At  common 
law  in  a  joint  action  against  several  parties,  there 
can  be  but  one  final  judgment  and  it  must  be  for  or 
against  all  the  defendants;  and  the  rule  is  the  same, 
whether  the  contract  sued  on  is  joint  or  joint  and 
several,  or  whether  the  action  is  founded  on  several 
and  distinct  contracts,  as  in  a  Joint  action  ander  the 
statute  against  the  maker  and  indorser  of  a  note. 
■Steptoe  V.  Read,  19  Oratt  1;  Moffett  v.  Blckle.  21 
Gratt  280;  Muse  v.  Bank,  27  Gratt  262:  Gibson  v. 
Beveridge,  90  Va.  696, 19  S.  E.  Rep.  786. 
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But  in  an  action  npon  the  Joint  contract  of  three 
defendants,  the  plaintiff,  to  sustain  his  action,  most 
prove  that  all  three  joined  in  the  alleged  contract; 
for  if  it  appear  that  one  of  the  defendants  was  not  a 
party  to  the  contract,  thontrh  the  other  two  were, 
the  plaintiff  must  fail  in  this  Joint  action.  Bohr  y. 
Davis,  0  Leiffh  80. 

In  an  action  on  a  contract  asrainst  two  defendants, 
thouffh  one  of  them  confesses  a  Judgment,  if  the 
other  proves  a  defence  that  ffoes  to  the  foundation 
of  the  entire  contract  sued  on,  there  must  be  final 
judfirmeut  in  favor  of  both  defendants.  Steptoe  v. 
Read.  10  Gratt.  1. 

"Where  all  the  Joint  defendants  are  before  the 
court,  and  the  action  as  to  any  of  them  is  not  barred 
by  any  defence  personal  to  any  of  such  defendants, 
and  one  of  such  Joint  defendants  in  court  confesses 
Judgment  in  the  action,  and  the  action  is  further 
proceeded  in  against  the  other  Joint  defendants,  the 
court  cannot  enter  a  final  Judgment  upon  such  con- 
fession, and  if  it  does  in  fact  enter  up  a  formal 
judfirment  thereon  such  formal  Judgment  entered 
under  such  circumstances  is  a  nullity,  nor  does  such 
formal  entry  of  such  Judgment  acquire  any  validity 
because  the  plaintiff  agreed  to  accept  the  same,  un- 
less at  the  same  time  he  discontinues  his  action 
affalnst  the  other  defendants.  As  such  cognovU  ac- 
tionem has  none  of  the  force  or  effect  of  a  Judgment 
while  the  action  is  waiting*  the  trial  of  the  issues  as 
to  the  other  Joint  defendants,  it  is  wholly  immate- 
rial, whether  the  issues  be  tried  at  the  same  term 
at  which  such  confession  of  judgment  is  entered,  or 
at  any  subsequent  term,  for  until  the  trial  of  the 
issues  as  to  the  other  defendant,  the  confession 
awaits  the  final  J  udfirment  upon  the  verdict.  Jointly 
affainst  all  defendants,  or  none,  notwithstandinir 
such  coffnovU  actionem  and  the  formal  judgment 
thereon  asrainst  the  defendant  who  confessed  said 
Judg-menL  When  such  confession  has  been  made 
and  the  issues  are  tried  as  to  the  other  defendants 
it  is  the  duty  of  the  court  to  enter  Judgment  upon 
the  verdict  Jointly  against  all  the  defendants,  or 
affainst  none  of  them."  Hoffman  v.  Bircher,  28  W. 
Va.  661. 

Exceptions  to  the  Rule.— it  is  a  rule  of  the  common 
law,  that  upon  joint  contracts  the  action  must  be 
arainst  all  the  joint  contractors  and,  as  a  sreneral 
rule,  the  judfirment  must  be  against  all  or  none  of 
them.  But  this  is  not  a  universal  rule.  When  a 
defendant  in  such  an  action  pleads  matter  which 
ffoes  to  his  personal  discharge,  such  as  bankruptcy, 
infancy,  or  any  matter  that  does  not  gro  to  the  action 
of  the  writ:  or  pleads  or  gives  in  evidence  a  matter 
which  is  a  bar  to  the  action  as  against  him  only, 
and  of  which  the  others  could  not  take  advantage. 
Judgment  may  be  given  for  such  defendant  and 
affainst  the  rest.  Moffett  v.  Bickle,  81  Qratt.  280; 
Snyder  v.  Snyder,  9  W.  Va.  415;  Choen  v.  Guthrie.  15 
W.  Va.  104;  Beazley  v.  Sims.  81  Va.  647;  Taylor  v. 
Beck,  8  Rand.  316;  Carlon  v.  Ruffner.  18  W.  Va.  297; 
Hoffman  v.  Bircher,  22  W.  Va.  537.  See  also.  Code 
W.  Va..  ch.  181,  sec  19,  and  ch.  125,  sec  58. 

Cootrsct  Joint  or  Joint  mad  Several.— The  sreneral 
rule  at  common  law  that  in  a  joint  action  agrainst 
several  parties,  there  can  be  but  one  final  Judgrment, 
and  it  must  be  for  or  agralnst  all  the  defendants, 
does  not  apply  where  the  plea  of  one  of  the  defend- 
ants admits  the  contract  and  sets  up  a  discharg-e  by 
matter  subsequent,  as  bankruptcy,  or  where  he 
sets  up  a  personal  disability  at  the  time  of  the  con< 
tract  sued  on.  as  infancy.  And  these  exceptions 
apply  equally,  whether  the  contract  is  joint,  or  joint 


and  several.  Steptoe  v.  Bead,  10  Gratt.  1 :  Bosh  v. 
Campbell,  26  Gratt  408;  Wamsley  t.  Undenberffer. 
8  Band.  478. 

On  Tort.— In  an  action  of  trespass  agrainst  eleven 
defendants  for  arrest  and  false  imprisonment,  all 
pleaded  the  statute  of  limitations  and  not  ffoilty; 
upon  issue  Joined  eight  were  found  guilty,  two  not 
guilty,  and  against  one  the  Jury  omitted  to  find  any 
verdict,  whereupon  a  joint  Judgment  was  entered 
against  the  eight  for  damages  and  costs,  and  it  was 
held  proper  to  enter  this  judgment  against  those 
found  guilty,  as  it  did  not  appear  that  they  were 
prejudiced  by  this  omission  to  find  a  verdict.  Jones 
V.  Grimmet.  4  W.  Va.  104. 

Statutory  Rule.— The  act  Va.  Code  of  1848,  ch.  177, 
sec.  19,  applies  to  actions  on  contract  against  two  or 
more  defendants,  where  the  defence  of  some  of  tlie 
defendants  is  personal  to  themselves,  though  that 
defence  is  that  they  never  were  parties  to  the  con- 
tract sued  on,  as  non  est  factum.  Bush  v.  Campbell. 
26  Gratt  408. 

Code  Va.  1860,  ch.  177.  sec.  10,  applies  only  to 
cases  in  which  some  of  the  defendants  are  dis- 
charged npon  the  grounds  of  defence  merely  per- 
sonal; and  where  the  ground  of  defence  goes  to  the 
foundation  of  the  entire  contract  the  case  remains 
as  at  common  law.  Steptoe  v.  Beed,  10  Gratt  1.  and 
note.    But  see  Choen  v.  Guthrie,  15  W.  Va.  107. 

Joint  Plea  of  Nonassampslt.- But  Va.  Code  1887.  sec 
8895,  Which  provides  that  "in  an  action  founded  on  a 
contract  against  two  or  more  defendants,  although 
the  plaintiff  may  be  barred  as  to  one  or  more  of 
them,  yet  he  may  have  Judgment  against  any  other 
or  others  of  the  defendants  against  whom  he  would 
have  been  entitled  to  recover,  if  he  had  sued  them 
only*'  has  no  application  where  the  defendants  file 
a  Joint  plea  of  nonaanunsDeit,  and  there  is  nothing  in 
the  record  which  shows  expressly  or  impliedly,  that 
the  defence  relied  on  is  merely  personal  to  one  de- 
fendant and  does  not  concern  his  codefendant 
Gibson  V.  Beveridge,  90  Va.  696. 19  S.  E.  Bep.  785. 

Judgment  against  Those  Served.— Under  Va.  Code, 
ch.  167,  sec  50.  where  only  one  of  several  defendants 
is  served  with  process.  Judgment  is  properly  ren- 
dered against  the  defendant  served.  N.  &  W.  R.  Oa 
V.  Shippers*  Compress  Co..  88  Va.  272, 8  S.  E.  Bep.  189 ; 
Gray  v.  Stuart  88  Gratt  851. 

Writ  Served  on  Part— Where  a  writ  is  served  on 
only  a  part  of  the  defendants,  the  others  being  re- 
turned no  inhabitants  of  the  county,  the  court  may 
render  judgment  against  those  upon  whom  the  writ 
is  served.  Merchants*  &  Mechanics*  Bank  v.  Evans, 
9W.  Va.878.  For  Code  Va..  ch.  167.  sec  60,  changes 
the  common-law  rule  that  all  defendants  In  actions 
ex  contractu  must  be  summoned,  before  Judgment 
can  be  had  against  any,  by  providing  that  Judg- 
ment may  be  had  against  one  defendant  served  with 
process,  and  a  discontinuance  as  to  others,  or  at  tlie 
plaintiff's  election,  subsequent  service  of  process 
and  Judgment  in  the  aame  §uU  against  the  otlier 
defendants.    Beazley  v.  Sims,  81  Va.  644. 

Under  Va.  Code  1887.  sec  8306.  providing  that 
where,  "in  any  action  against  two  or  more  defend- 
ants, the  process  is  served  on  part  of  them,  tlie 
plaintiff  may  proceed  to  judgment  as  to  any  so 
served,  and  either  discontinue  it  as  to  the  others, 
or  from  time  to  time,  as  the  process  is  served  as  to 
such  others,  proceed  to  judgment  as  to  them  until 
judgments  be  obtained  against  all.  "Judgment  may 
properly  be  entered  against  several  defendants  on 
whom  process  is  served,  though  return  is  made  that 
another  defendant  is  dead.    Dillard  v.  Turner,  87 
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Ya.  S8B,  14  S.  E.  Bep.  1S8.  See  also,  Newberry  ▼. 
Sbeffer.  89  Va.  280.  15  S.  E.  Bep.  548. 

Itfs  provided  by  Code  of  West  Virginia,  ch.  181, 
sec.  19.  and  Code  of  Virginia  1880,  eta.  177.  sec.  19,  "That 
in  an  action  founded  on  a  contract  against  two  or 
more  defendants,  altbougta  ttae  plaintifT  may  be 
barred  as  to  any  one  or  more  of  ttaem  he  may  hare 
Judgment  against  any  other  or  others  of  the  de- 
fendants against  whom  he  would  have  been  enti- 
tled to  recoTer.  if  he  had  sued  them  only."  In 
constrning  this  statute,  the  Virginia  court  held  In 
Bush  T.  Campbell.  96  Oratt.  488.  and  Muse  v.  Farmers* 
Bank.27  0ratt.  864,  that  the  plain  tiff  may  bring  his 
joint  action  against  the  defendants  alleged  to  be 
jointly  bound,  and  recover  against  some  of  them, 
although  his  action  is  barred  by  a  defence  which 
showed  that  no  such  joint  contract  with  the  said  de- 
fendants ever  existed.  But  these  two  cases  were 
disapproved  of  by  the  West  Virginia  court  In  HofT- 
man  v.  Bircher,  88  W.  Va.  587,  they  being  of  opinion 
tbat  the  rigidity  of  the  common-law  rule  was  relaxed 
1)7  the  legislature  only  so  far  as  to  permit  the 
plalntlf!.  in  his  action  against  all  the  joint  contract- 
ors, to  recover  against  one  or  more  of  them,  al- 
tboogh  the  action  be  barred  as  to  the  others,  where 
the  plaintifl*s  declaration  shows  that  he  could  have 
recovered  against  any  one  of  them  i^paraUhf^  if  he 
had  ttiid  them  on/v,  and  where  he  proves  at  the  trial 
tlie  contract  as  alleged. 

It  seems  to  be  well  settled  that  under  the  Code  of 
Yirglnia  1880.  ch.  177,  sec.  19,  judgment  may  be  given 
in  favor  of  some  of  the  defendants  at  one  time  and 
against  others  at  another  time.  Bush  v.  Campbell, 
ISGratt.  408,  and  noU  ;  Moffett  v.  Bickle.  21  Gratt. 
flO :  Muse  v.  Farmers'  Bank.  97  Gratt.  258. 

Wkcrs  Pmrt  Only  Appear  and  Plead.— But  it  is  not 
error  to  try  a  cause  against  a  part  of  the  defendants 
who  have  appeared  and  pleaded,  and  when  there  is 
an  office  judgment  not  set  aside  as  to  the  other 
defendants.    Hood  v.  Maxwell.  1  W.  Va.  219. 

Test  as  to  Whether  Several  Jndcineiit  Is  Proper.—it 
was  held  in  Hoffman  v.  Bircher.  22  W.  Va.  587,  that  a 
several  judgment  can  be  recovered  against  one  or 
more  defendants  under  the  statute  where  the  plain- 
tilTs  declaration  shows  that  he  could  have  recov- 
ered against  any  of  them  »$paraUiy,  If  he  had  9U€d 

Bat  separate  judgments  may  be  taken,  durino  the 
MM  term  upon  a  joint  bond.  White  v.  Tally,  5  Call 
% 

Dtantasal  of  Scire  Facias.— A  judgment  against  one 
of  two  defendants  in  a  joint  action,  is  not  affected 
by  the  judgment  of  the  circuit  court  dismissing  a 
•sa'fv/iuiw  to  revive  the  judgment,  for  a  variance 
between  the  writ  and  evidence.  Gray  v.  Stuart,  88 
<}ratt  861. 

Mat  and  SrvenI  Bond.— Where  there  was  an  ac- 
tion upon  a  joint  and  several  bond,  against  six 
'Obligors,  and  the  capias  (which  was  against  them 
all)  was  executed,  on  two  only,  it  was  held  that  the 
plaintiff  was  not  bound  to  sue  out  further  process 
-against  the  rest,  but  might  take  judgment  against 
those  twa    Moss  v.  Moss,  4  H.  &  M.  298. 

Ksveml  as  an  Bntlrety.— A  joint  judgment  against 
twoparties,  where  the  service  of  notice  is  Improp- 
-erl7  executed  as  ag'ainst  one  party.  Is  erroneous, 
and  must  be  reversed  as  to  both.  Vandlver  v.  Rob- 
erts, 4  W.  Va.  498.  See  also,  Gregory  v.  Marks,  1 
Band.  ns.   See  iufi^  this  note,  "Reversal.** 

**Where  a  judgment  is  erroneous  as  to  one  and  is 
reversed  as  to  one,  when  the  judgment  is  joint,  it 
anustbe  reversed  as  to  alL    Execution  must  issue 


against  all  or  none.  This  is  undoubtedly  the  com- 
mon-law rule.  *  ♦  •  There  Is  a  manifest  dis- 
tinction, however,  between  an  erroneous  judgment 
and  a  void  judgment.  The  first  is  a  valid  judgment 
though  erroneous,  until  reversed,  provided  It  is  the 
j udgment  of  a  court  of  competent  jurisdiction.  The 
latter  is  no  judgment  at  all.  It  is  a  mere  nullity. 
The  first  cannot  be  assailed  in  any  other  court  but 
an  appellate  court.  The  latter  may  be  assailed  in 
any  court  anywhere,  whenever  any  claim  is  made 
or  rights  asserted  under  it*'  Chbistxan,  J.  Gray 
V.  Stuart  88  Gratt  851. 

See  also,  when  a  verdict  is  set  aside  as  to  one  issue, 
it  must  be  set  aside  in  toto.  Gardner  v.  Vldal,  8 
Rand.  106. 

E.  PLEADINGS  AND  ISSUES. 

1.  NscsssiTT  OF  Dbglaration.— The  judgment  is 
not  void  though  no  declaration  was  filed  in  the  cause, 
and  can  only  be  avoided  by  the  proper  proceedings 
taken  in  due  season  In  the  court  which  rendered  the 
judgment    Terry  v.  Dickinson,  75  Va.  47& 

Sofllciency  of  One  Count— in  an  action  of  detinue 
there  are  two  counts  in  the  declaration.  The  first 
does  not  allege  property  in  the  plaintiff.  The  sec- 
ond does  allege  it  The  court  refuses  to  allow  the 
defendant  to  dem  ur  to  the  several  counts.  The  j  ury 
find  expressly  that  the  property  belongs  to  the 
plaintiff.  Upon  this  showing  of  facts,  the  court  held 
that  although  the  first  count  is  defective,  yet  as  the 
second  is  good,  and  as  the  jury  have  found  that  the 
property  belonged  to  the  plaintiff,  the  defendant  is 
not  injured  by  the  refusal  of  the  court  to  allow 
the  demurrer  to  be  filed,  and  it  is  no  cause  for  re- 
versing the  judgment  Blnns  v.  Waddill,  88  Gratt 
588. 

I>eaittrrer.— Judgment  should  be  given  for  the 
plaintiff  where  the  court  overrules  a  demurrer  to 
the  declaration  and  each  count  thereof,  when  it 
should  have  sustained  the  demurrer  to  the  first 
count  because  of  the  informal  and  imperfect 
manner  in  which  the  cause  of  action  is  stated 
therein.  The  defendant  demurred  to  the  evidence, 
and  the  facts  proven  did  sustain  the  second  count 
in  the  declaration,  and  would  have  sustained  the 
first  count  had  it  been  drawn  as  it  should  have 
been.  Stolle  v.  ^tna  Fire  &  Marine  Ins.  Co.,  10  W. 
Va.  548. 

F.  ISSUE  MUST  BE  JOINED— GENERAL  RULE. 
—It  is  well  settled,  that  if  a  verdict  has  been  ren- 
dered without  any  issue  being  joined,  it  is  a  mere 
nulUty,  and  no  judgment  can  be  properly  rendered 
upon  it  whether  it  be  In  a  civil  or  criminal  action. 
Brown  v.  Cunningham,  98  W.  Va.  109.  For  where 
trials  by  jury  have  been  had  without  issue  joined 
they  have  Invariably  been  set  aside  as  wholly  unau- 
thorized by  law.  This  has  been  repeatedly  held  in 
Virginia  before,  and  in  West  Virginia  since  its  for- 
mation, and  must  be  regarded  as  settled  law. 
correctly  announcing  the  common-law  rule  on  that 
subject  Stevens  v.  Taliaferro.  1  Wash.  166:  Kerr  v. 
Dixon,  9  Call  879;  Taylors  v.  Huston,  2  H.  &M.  181: 
Wilkinson  v.  Bennett  8  Munf.  816;  Sydnorv.  Burke, 
4  Rand.  161:  McMllUon  v.  Dobbins.  9  Leigh  429:  Row- 
ans V.  Givens,  10  Gratt  260;  Railroad  Co.  v.  Gettle,  8 
W.  Va.  876;  Railroad  Co.  v.  Christie,  5  W.  Va.  895; 
Gallatin  v.  Haywood,  4  W.  Va.  1;  Railroad  Co.  v. 
Faulkner,  4  W.  Va.  180:  State  v.  Conkle,  16  W.  Va. 
786;  State  V.  Douglass.  90  W.  Va.  770;  Ruffner  v.  Hill, 

21  W.  Va.  189;  Preston  v.  Salem  Imp.  Co.,  91  Va.  688, 

22  S.  E.  Rep.  486. 

These  decisions  were  rendered  in  a  great  variety 
of  cases:  in  actions  of  debt  detinue,  trespass  on  the 
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case,  aasampsit,  writ  of  rifftat,  indlctmentB  and 
ejectments.  In  Bnffner  ▼.  Hilt  wpra,  which  was  an 
action  of  ejectment,  the  ffronnds  of  these  decisions 
are  stated  thns:  **By  the  common  law  the  court 
had  no  riffht  to  make  up  the  issne  and  Impanel  a 
jury  to  try  it ;  but  the  parties  by  their  pleadinir  must 
first  come  to  an  Issue,  and  then  it  is  tried  by  a  jury. 
Where,  therefore,  the  record  shows  that  the  parties 
by  their  pleadings  have  not  come  to  any  issue,  but 
neyertheless  the  record  shows  that  the  issue  was 
tried,  this  issue  must  either  have  been  illegally 
made  up  by  the  court  or  by  blunder:  it  must  hare 
been  assumed  to  have  been  made  up  by  the  parties, 
when  in  fact  it  was  not." 

Effect  oo  JiwIfMt.— If  a  jury  be  impanelled  to 
try  the  issue  joined  when,  in  reality,  no  issue  is 
joined,  the  judflrment  must  be  reversed,  and  the 
▼erdict  set  aside,  notwithstanding  it  was  against 
the  party  who  failed  to  meet,  by  a  neffatire  on  his 
side,  the  afflrmatiye  matter  pleaded  on  the  other 
side.  Wilkinson  v.  Bennett,  8  Munf.  814:  Totty  t. 
Donald,  4  Munf.  480:  Taylors  ▼.  Huston.  S  H.  ft  M.  161 : 
Stevens  t.  Taliaferro,  1  Wash.  166 :  Kerr  t.  Dlzon,  8 
Call  879  :  Hood  v.  MazweU,  1  W.  Va.  819. 

If  the  intervention  of  a  jury  is  waived  and  the  evi- 
dence iB  heard  by  the  court  and  judirment  rendered, 
without  issue  havinff  been  joined,  it  is  as  equally 
erroneous  as  thouffh  the  case  had  been  tried  by  a 
jury.  B.  &  O.  B.  B.  Oo.  v.  Faulkner.  4  W.  Va.  181  : 
Stevens  v.  Taliaferro,  1  Wash.  !«. 

*ln  numerous  cases,  both  in  Virginia  and  in  this 
state,  it  has  been  decided  that  a  judgment  entered 
upon  the  verdict  of  a  jury  sworn  to  try  the  issue 
joined,  when  no  Issue  is  in  fact  joined,  or  where 
there  were  more  than  one  plea,  and  no  issue  had 
been  joined  on  some  one  of  such  pleas,  such  judg- 
ment will,  for  that  reason  only,  be  set  aside  by  the 
appellate  court"  Bennett  v.  Jackson,  84  W.  Va.  «, 
11  S.  E.  Bep.  784;  State  v.  Douglass,  90  W.  Va.  770; 
Stote  V.  Gonkle,  18  W.  Va.  788:  B.  *  O.  B.  Oo.  v. 
Faulkner,  4  W.  Va.  180:  Gallatin  v.  Haywood,  4  W. 
Va.  1:  B.  &  O.  B.  Oo.  v.  Christie,  5  W.  Va.  825;  B.  ft  O. 
B.  Oa  V.  Gettle.  8  W.  Va.  876:  Stevens  v.  Taliaferro. 
1  Wash.  166;  Taylors  v.  Huston,  2  H.  ft  M.  181:  Kerr 
V.  Dixon,  8  Call  879;  Wilkinson  v.  Bennett,  8  Munf. 
816:  Sydnor  v.  Burke.  4  Band.  161:  McMillion  v. 
Dobbins,  0  Lieisrh  488:  Bowans  v.  Oivens,  10  Gratt 
960:  Cawood*s  Case.  2  Va.  Cas.  687.  648. 

Thus,  if  a  circuit  court  enter  up  a  judgment  on 
the  verdict  of  a  jury,  sworn  to  try  the  issue  joined 
in  any  case  civil  or  criminal,  includlnff  an  action  of 
ejectment  where  no  issue  has  been  joined,  or  no 
plea  filed  by  the  defendant,  such  judgment  will  for 
such  reason  only  be  reversed  by  the  appellate  court. 
Buffner  v.  HIU,  91  W.  Va.  168. 

No  Charge  In  Bill  or  Answer.— Matters  not  charred 
in  the  bill  or  averred  in  the  answer,  and  not  put  in 
issue  in  any  manner  by  the  pleadings  in  the  cause, 
are  not  proper  to  be  considered  at  the  hearing,  and 
should  have  no  weight  in  determining  the  cause. 
Smith  V.  Lowther,  86  W.  Va.  800. 18  S.  B.  Bep.  909; 
Burley  v.  Weller.  14  W.  Va.  864.  See  also.  Hunter 
V.  Hunter,  10  W.  Va.  821. 

Demnrrer  to  Evldeiios.— When  there  Is  a  demurrer 
to  the  evidence,  an  unconditional  verdict  on  its  face, 
by  the  jury,  is  not  error,  provided  the  demurrer  to 
the  evidence  be  afterwards  passed  upon  and 
determined  by  the  court,  but  it  is  error  in  the  court 
to  render  judgment  upon  the  verdict  of  the  jury  in 
such  case  regardless  of.  and  without  determining, 
the  demurrer  to  the  evidence.  Green  v.  P.,  W.  ft 
Ky.  B.  Co.,  II  W.  Va.  686.  | 


.—But  the  want  of  a  tSmUUrrwm  not.  after 
a  trial,  vitiate  the  verdict,  and,  as  provided  by  Code 
Va.  I860,  ch.  181,  sec.  8,  it  is  not  error  after  verdict 
Brewer  v.  Tarpley,  1  Wash.  868:  B.  ft  O.B.  B.  Co.  v. 
Faulkner,  4  W.  Va.  18a 

G.  DETJBBMINATION  OF  ALL  ISSnES.~Where 
in  an  action  of  detinue  for  five  slaves,  the  jury  find 
for  the  plainti£F  as  to  four  of  them,  without  also 
finding  for  the  plaintiff  or  defendant  as  to  the  fifth, 
the  verdict  will  be  set  aside  and  a  venire  fadae  de 
novo  awarded.    Butler  v.  Parks,  1  Wash.  76w 

Moreover,  where  issnes  are  joined  on  the  pleas  of 
»tfl  Uel  record,  and  the  act  of  limitations,  if  the  jury 
find  for  the  plaintiff  on  the  second  plea,  and  tbe 
court  without  taking  any  notice  of  the  Ant  plea. 
enters  judgment  such  judgment  ought  to  be 
reversed,  notwithstanding,  on  previous  pleadings, 
which  by  consent  were  set  aside,  the  conrt  had 
pronounced  that  in  fact  there  was  snch  a  record. 
Gee  V.  Hamilton,  6  Munf.  82. 

If  a  def  endantpleads  and  demurs  to  the  whole  deo- 
laratiou,  and  the  demurrer  is  overruled,  judgment 
ought  not  to  be  entered,  without  first  trying  the 
issues  joined  on  the  other  pleas.  Waller  ▼.  Ellis,  8 
Munf.  8& 

H.  OONFOBMITYTOPLEADINGSANDPBOOF.- 
It  is  a  well-settled  rule  of  pleading  that  Jndgment 
or  decree  can  only  be  entered  on  the  case  as  made 
by  the  pleadings :  and  evidence  of  matter  not  no- 
ticed on  the  pleadings  will  be  of  no  avait  thongh  it 
might  show  a  rigb  t  to  a  further  J  udgment  or  decree. 
Welfley  v.  Shenandoah  Iron,  etc..  Co..  88  Va.  78B.  8  S. 
E.  Bep.  876  :  Hubbard  v  Blow.  4  Gall  284  :  Gregory  v. 
Peoples.  80  Va.  886  :  Edlchal  Bullion  Co.  v.  Columbia. 
GoldMin.Oo.,87  Va.  641,18  S.  E.  Bep.  100;  Kent  v. 
Kent  n  Va.  906:  Mundy  v.  Vawter,  8  Gratt  61& 
See  Swope  v.  Chambers.  8  Gratt  819. 

No  Coont.— If  there  be  no  count  in  the  declaration 
based  on  the  claim  specified  in  a  bill  of  particulars 
which  by  statute  is  declared  to  be  no  part  of  the 
declaration,  the  items  it  contains  cannot  be  proved* 
and  no  recovery  can  be  had  therefor.  Bliey  v. 
Jarvis,  48  W.  Va.  48, 86  S.  E  Bep.  806. 

No  Plea.— A  judgment  for  the  plaintiff  in  osnmvsit 
should  be  set  aside,  and  a  new  trial  granted,  if  there 
was  no  plea  by  the  defendant  Johnson  ▼.  Fry.  86 
Va.  606. 12  S.  E.  Bep.  973, 14  S.  B.  Bep.  188L  See  also. 
Petty  V.  The  Frick  Co.,  86  Va.  801, 10  S.  E.  Bep.  8Mw 

Judgment  Oeoerally  on  All  the  PieodiagSw— In  debt 
on  a  bond  with  collateral  condition,  if  the  plaintiff, 
by  replication  to  the  plea  of  conditions  performed, 
charge  the  breach  defectively,  but  fully  avoids,  by 
other  replications,  such  other  pleas  of  the  defendant 
as  go  to  the  foundation  of  the  action,  to  which  repli- 
cations, demurrers  are  improperly  filed :  and  the 
court  enters  judgment  for  the  defendant  aenoraUp. 
vt»naUthe  pUadinoe,  such  judgment  is  erroneous  :  it 
should  onb'  be  that  the  faulty  replication  is  not 
sufllcient  in  law,  etc,  and  therefore  that  the  plaintiff 
takes  nothing,  etc    Lane  v.  Harrison*  6  Munf.  sn. 

Conformity  to  Proof.— Upon  a  bill  for  specific  exe- 
cution of  an  agreement  the  agreement  alleged  in 
the  bill  must  be  proved  by  the  evidence,  and  specific 
execution  can  only  be  decreed  of  the  same  agree- 
ment so  alleged  and  proved,  and  specific  execution 
must  not  be  directed  of  a  different  contract  Plgg 
V.  Corder.  12  Leigh  69. 

A  court  of  equity  can  only  decree  upon  the  case 
made  by  the  pleadings,  though  the  evidence  may 
show  a  right  to  a  further  decree.  Mundy  v.  Vawter. 
8  Gratt  618. 

Umltliv  Rcliof  to    That  Sought  hy 
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WbftTt  %  >ini  is  filed  for  tlie  Bole  pufpose  of  havlmr 
a  certain  paper,  pnrportinff  to  be  a  deed,  declared  a 
nvliitT.  the  conrt  cannot  decree,  upon  sncta  plead- 
incs,  that  it  be  converted  into  a  ralid  and  proper 
deed  tbis  not  beinff  prayed  for  in  Uie  bill.  Miller  v. 
Smoot,  88  Va.  106O.  11  S.  E.  Rep.  968. 

OuHges  beyond  Those  Ctetaied— Interest.— Greater 
damages  cannot  be  recovered  tlian  are  declared  for 
and  laid  in  tbe  conclusion  of  tbe  declaration:  but 
tbe  restriction  is  confined  to  the  principle  of  recov- 
err.  and  does  not  affect  the  interest  that  may  be 
allowed  tbereon  by  the  Jnry.  Georgia  Home  Ins. 
Ca  T.  Qoode«  96  Va.  751,  88  S.  E.  Rep.  888.  See  Cabill 
T.  Plntony.  4  Munf.  871,  where  it  was  held  that  if  the 
iary,  in  an  action  of  assumpsit,  find  for  the  plaintiff 
a  larger  sum  than  the  amount  of  damages  laid  in 
the  declaration,  with  Interest  from  a  day  fixed  in 
their  verdict  the  plaintiff  may  release  the  surplus 
heyood  that  amount  and  take  judgmeot  for  the 
balance,  with  interest  as  aforesaid. 

In  as  action  of  covenant,  the  verdict  for  a  larsrer 
sum  than  the  damages  laid  In  the  declaration,  or 
stated  in  the  writ,  must  be  set  aside,  and  a  new  trial 
awarded.  Cloud  v.  Campbell.  4  Munf.  214;  Lewis  v. 
Arnold.  18  Gratt.  454.  See  Alleman  v.  Kight.  10  W. 
Va.»l. 

Where  the  principal  and  interest,  due  on  a  bond 
amonnt  to  more  than  the  penalty,  and  damages 
are  found  by  the  verdict.  Judgment  ought  not  to  be 
entered  for  the  penalty  and  costs,  to  be  discharged 
by  the  principal  and  interest  with  the  damages  so 
assessed  in  the  cost;  but  for  the  penalty  and  dam- 
ages if  not  exceeding  those  laid  in  the  writ  But  if 
damages  found  by  the  Jury  exceed  those  in  the  writ 
a  new  trial  ought  to  be  granted  unless  the  plaintiff 
will  release  the  excess  of  damages;  if  this  be  done, 
judgment  may  be  entered  for  the  penalty,  with  the 
residue  of  the  damages  so  found,  and  costs.  Ten- 
sant  V.  Gray,  5  Munf.  404. 

A  verdict  and  Judgment  in  debt  upon  a  sheriff's 
ofBclal  bond  to  recover  damages  sustained  by  the 
relator  by  reason  of  a  false  return  of  nulla  bona  on  a 
JL  fa.  sued  out  by  the  relator,  for  more  damages 
than  tbe  claim  in  the  warrants,  are  erroneous;  and 
the  error  is  not  cured  by  the  verdict  under  the  stat- 
ute of  Jeofails.    Gibson  v.  Governor.  11  Leigh  800. 

DcM  •■  Bood.—But  it  has  been  long  well  settled 
that  in  debt  upon  a  bond,  with  collateral  condition, 
damages  may  be  assessed  beyond  those  laid  In  the 
declaration,  if  the  penalty  is  sufllcient  to  cover 
them.  Peercev.  Athey,4W.  Va.S8;  Payne  v.  EUzey, 
2  Wash.  14S:  Johnstons  v.  Meriwether,  8  Call  528; 
Winslow  V.  Com.,  2  H.  &  M.  4fiO. 

If  the  damage  be  laid  high  enough  in  the  writ 
thoogh  the  Jury  find  more  than  are  laid  down  in  the 
declaration,  the  writ  may  be  referred  to  for  the 
purpose  of  amendment  and  the  Judgment  will  be 
SDsUlned,    Palmer  v.  Mill,  8  H.  &  M.  60S. 

Effect  of  Rdeasiiiff  Excess.— But  the  court  reversing 
the  judgment  for  such  error,  will  not  direct  a  new 
trial.  If  the  relator  will  release  the  excess  of  dam- 
ages, recovered  beyond  the  Just  amount  but  upon 
such  release  of  the  excess,  will  direct  Judgment  to 
be  entered  for  the  Just  amount  of  damages.  Gibson 
V.  Governor,  II  Leigh  000. 

So  also,  a  Judgment  will  be  supported  by  a  forth- 
coming bond,  which  is  taken  for  more  than  the  sum 
due  by  the  execution,  where  the  plaintiff  releases 
the  excess,  which  release,  it  seems,  may  be  even 
after  Judgment  Scott  v.  Homsby.  1  Call  41 ;  Hani- 
son  V.  Karr,  1  Call  47. 
If  a  Judgment  of  a  county  or  corporation  court 


being  for  less  thanllOO,  ea:cluslve  of  costs,  is  re- 
versed by  a  superior  court  of  law.  upon  a  writ  of 
supersedeas,  whereupon  Judgment  is  entered  that 
the  plaintiff  take  nothing  by  his  bill,  etc.,  he  cannot 
appeal  to  the  court  of  appeals  ;  notwithstanding  his 
declaration  demanded  a  larger  sum  than  $100. 
Henry  v.  Elcan,  2  Munf.  541.  See  Melson  v.  Melson, 
2  Munf.  548. 

Judgment  for  Aggregate  Sam.— A  notice  that  a  mo-  - 
tion  will  be  made  for  a  Judgment  against  a  sheriff, 
for  the  amount  of  his  receipt  for  sundry  executions 
for  flues,  "as  appears  by  the  copy  of  said  receipt"  is 
sufllcient  without  mentioning  the  aggregate  sum 
due,  the  separate  amount  of  each  execution,  or  the 
time  when  delivered  to  the  sheriff.  And  a  Judgment 
thereupon  for  the  aggregate  sum  due,  without  dis- 
tinguishing the  amount  of  each  execution,  will  be 
sustained,  if  conformable  to  law  in  other  respects^ 
Segouine  v.  Auditor,  4  Munf.  896. 

Affirmative  Relief  to  Defeadsot.— In  an  accounting^ 
the  defendant  may  have  an  afllrmatlve  Judgment  if 
the  balance  found  due  is  in  his  favor.    Hill  v.  Su ther-' 
land,  1  Wash.  128  ;  Fitzgerald  v.  Jones,  1  Munf.  160. 

Judgments  bey ondissnes  Brrooeoos.— A  notice  to  a 
sheriff  and  his  sureties  being  of  a  motion  for  a  bal- 
ance of  certain  land,  property  and  ta±es,  and  the 
Judgment  being  for  a  balance  due  upon  these  and 
also  for  a  license,  this  is  error  for  which  the  Judg- 
ment will  be  reversed  in  the  appellate  court 
Monteith  v.  Com.,  15 Gratt  172. 

Judgments  Must  Conform  to  Issues  Raised.— it  is  an 
elementary  principle  of  our  Jurisprudence,  that 
Jurisdiction  of  the  subject-matter  and  the  parties  is 
essential  to  the  conclusiveness  of  a  Judgment  or  de- 
cree. And  though  a  court  may  obtain  Jurisdiction 
rightfully,  yet  its  decrees  may  be  void,  because,  in 
the  progress  of  the  cause,  it  has  exceeded  its  Juris- 
diction. Thus,  where  a  suit  is  brought  in  the  county 
court  by  a  widow,  for  the  »<^e  purpose  of  having  her 
dower  assigned,  and  the  court,  after  assigning 
dower,  of  iU  awn  accord  decreed  a  sale  of  the  residue 
of  the  land,  the  court  transcended  its  Jurisdiction, 
and  its  decree  of  sale  is  void.  Seamster  v.  Black- 
stock,  88  Va.  282.  2  S.  £.  Rep.  88. 

Want  of  Jurisdiction  makes  a  Judgment  a  nullity, 
and  it  may  be  so  treated  by  any  court  in  any  pro- 
ceeding, direct  or  collateral,  a  Judgment  being  valid 
to  the  extent  of  the  court's  Jurisdiction,  and  Invalid 
beyond.  Thus,  in  summary  proceedings  under  Va. 
Code  1878,  ch.  78,  sec.  9.  circuit  courts  have  Jurisdic- 
tion to  appoint,  change  and  remove  church  trustees, 
but  not  to  determine  how  they  shall  administer 
their  trust  and  a  Judgment  entered  as  to  the  latter 
is  void.    Wade  v.  Hancock,  78  Va.  820. 

Judgment  ilust  Be  Based  on  Allegations.— If  matter 
appear  in  the  answer  of  a  defendant  in  equity, 
which  is  not  alleged  in  the  bill,  it  cannot  Justify  a 
decree  for  the  plaintiff  against  the  defendant 
though  it  might  have  been  ground  for  such  a  decree, 
if  it  had  been  alleged  in  the  bill.  Eibv.  Martin,  5 
Leigh  182. 

Judgment  Restricted  to  Allegations.— No  rule  is 
better  settled  than  that  a  Judgment  or  decree  must 
be  restricted  to  the  case  made  by  the  pleadings,  no 
matter  what  the  evidence  may  show.  Potomac 
Mfg.  Co.  V.  Evans,  84  Va.  717,  8  S.  £.  Rep.  2  ;  Mundy 
V.  Vawter,  8  Gratt  518:  Campbell  v.  Bowles.  80 
Gratt  852. 

But  in  detinue,  if  the  Jury  flnd  for  the  plaintiff, 
the  slaves.  If  to  be  had.  or  £250  for  each  slave, 
and  damages  1  d  ;  and  the  court  renders  Judgment 
for  the  slaves,  if  to  be  had,  and  If  not,  the  price 
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found  by  the  Juryi  wltli  tht  damages  and  costs,  it  Is 
not  error  [thoug-h  no  price  or  value  be  laid  in  tlie 
declaration].    Bates  y.  Gordon.  S  Call  566. 
imiBAterlal  Varlanoe  between  Pleedloffs  sad  ProoL— 

Thouffb  it  is  true,  however,  that  the  case  stated  in 
the  complaint  must  be  sustained  by  the  evidence, 
this  rule  will  not  forbid  relief  to  the  plaintiff  where 
the  case  proved  does  not  materially  vary  from  the 
case  stated:  as  where  two  deeds  are  charged  to  be 
without  consideration,  and  intended  to  delay  and 
hinder  the  plaintiff,  and  the  proof  is  that  the  second 
beinff  a  deed  to  the  trustee  for  the  separate  use  of 
the  debtor's  wife,  was  without  valuable  considera- 
tion.   Campbell  v.  Bowles,  80  Qratt  068. 

Moreover,  a  plaintiff  mtist  allege  as  well  as  prove 
the  facts  on  which  he  claims  relief.  He  cannot  ob- 
tain relief  on  any  ground  not  alleged  in  his  bilL 
Currey  V.  Lawler,  ao  W.  Va.  Ill,  11  S.  E.  Rep.  807. 

For  a  plaintiff  is  no  more  entitled  to  recover  with- 
out sufficient  averments  in  his  bill,  than  he  is  with- 
out proof  of  his  averments  when  properly  made. 
The  one  is  as  essential  as  the  other,  and  both  must 
concur  or  relief  can  not  be  granted.  Pusey  v. 
Gardner.  SI  W.  Va.  400. 

A  recover  for  abandonment  of  treatment  by  a 
physician  may  be  had  under  a  declaration  charsr- 
inff  that  he  ''carelessly,  negliffently,  improperly  and 
unskiUfully  conducted  himself,"  in  the  treatment, 
and  that  the  injury  resulted  from  his  "careless, 
nesrliirent,  improper,  and  unskillful  attention.** 
Lawson  V.  Conaway,  87  W.  Va.  160, 10  S.  B.  Rep.  664. 
I.  CONFORMITY  TO  VERDICT.— In  an  acUon  for 
defamation  the  trial  court  has  no  power  to  enter 
judgment  for  five 'dollars  only,  where  the  verdict 
was  for  that  sum  and  costs ;  if  the  verdict  is  irregu- 
lar, it  should  be  set  aside  and  a  new  trial  awarded. 
BlackweU  v.  Landreth,  00  Va.  748, 10  S.  E.  Rep.  701. 
See  also,  Lee  v.  Tapscott,  8  Wash.  870. 

Jiidg:aient  Not  Supported  by  Verdict.-;- Where,  upon 
a  trial  for  murder,  the  jury  finds  the  prisoner 
guilty  of  Involuntary  manslaug-hter,  and  assesses 
upon  him  a  fine  of  five  hundred  dollars,  it  is  error 
for  the  court  to  enter  a  judcrment  discharging  the 
prisoner.  Such  a  judgment  is  not  supported  by  the 
verdict.  Price  v.  Com.,  4  Va.  Law  Jour.  426,  88 
Gratt.  810. 86  Am.  Rep.  707. 

But  where  in  an  action  of  debt  on  a  check,  the 
declaration  demands  a  sum  certain  with  interest, 
and  the  verdict  is  simply  for  "the  amount  of  the 
debt  in  the  declaration  mentioned,"  then,  under  sec. 
2868  of  the  Va.  Code,  judgment  may  be  given  "for 
the  principal  and  charges  of  protest,  with  interest 
thereon  from  the  date  of  such  protest"  Such  a 
judgment  is  in  conformity  both  with  the  verdict 
and  the  statute.  Lake  v.  Tyree,  00  Va.  710,  10  S.  E. 
Rep.  787. 

In  Turberville  v.  Self,  4  Call  680,  although  the 
county  court  srave  no  judg'ment  on  the  verdict,  the 
district  court  affirmed  it  with  damages,  and 
the  court  of  appeals  (probably  from  oversight),  did 
(he  same. 

Failure  of  Clerk  to  Boter  Judgment  on  Verdict.— The 
clerk  of  a  county  court  having  by  mistake  failed  to 
enter  a  judgment  on  a  verdict,  and  an  appeal 
being  taken,  such  appeal  oug-ht  to  be  dismissed,  not- 
withstanding the  county  court  afterwards,  during 
the  pendency  of  the  appeal,  corrects  the  error,  by 
having  a  judgment  entered  and  certified  to  the 
district  court.    Tatum  v.  Snldow,  2  H.  &  M.  648. 

AiBOHbt.— In  an  action  for  damages  the  judgment 
should  be  for  the  amount  assessed  by  the  jury  as 
damages  and  interest  on  this  amount  from  the  day 


the  judgment  is  actually  rendered,  and  not  from 
the  first  day  of  the  term  at  which  the  judgment  ig 
rendered.    Hawker  v.  B.  &  O.  R.  Co.,  16  W.  Va.  028. 

J.  NON  OBSTANTE  VEREDICTO.— Judgment  maj 
be  rendered  in  favor  of  the  plaintiff  against  the 
defendants  only,  and  need  not  be  absolute  and 
against  all  others.  McClnng  v.  Echols,  5  W.  Va. 
804. 

Whoa  Rendered  for  Plaintiff.— Where  the  only 
issue,  in  an  action,  Is  upon  a  plea  in  confession  and 
avoidance,  upon  which  a  verdict  has  been  found 
for  the  defendant,  and  it  is  afterwards  decided  that 
such  plea  is  bad  in  substance,  judgment  should  be 
entered  for  the  plaintiff  non  obttanU  veredicto. 
Mason  v.  Bridge  Co.,  88  W.  Va.  640. 

When  Rendered  for  Defendant.— An  action  for 
deceit,  practiced  in  a  sale,  not  being  maintainable 
against  the  personal  representative  6f  the  deceased, 
therefore,  though  there  is  a  verdict  for  the  plaintiff, 
judgment  fMW  obstante  veredicto  should  be  rendered 
for  the  defendant    Boyles  v.  Overby,  11  Gratt  801. 

Verdict  UnamMgaotts— Plalntlfrs  Case  Defective- 
If  a  verdict  is  imperfect  by  reason  of  any  ambiguity 
or  uncertainty,  so  that  the  court  cannot  say  for 
which  party  judgment  ought  to  be  given,  .a  vmire  d* 
novo  ought  to  be  awarded.  Brown  v.  Ralston.  4 
Rand.  604.  But  if  the  verdict  be  not  ambignons  or 
uncertain  in  Itself,  but  the  case  made  by  the  plain- 
tiff is  a  defective  case,  or  defective  title,  then  the 
judgment  should  be  for  the  defendant  and  a  venirt 
de  novo  should  not  be  granted.  Brown  v.  Ferguson, 
4  Leigh  87.  24  Am.  Dec.  707. 

111.  FORM  OP  JUDaMBNT. 

A.  CERTAINTY.— If  the  judgment  is  ambignons 
in  its  terms,  the  appellate  court  cannot  make  it 
certain,  upon  the  ground  that  the  clerk  of  the 
county  court  might  have  moulded  it  into  form, 
because  it  was  only  an  entry  on  the  minutes. 
Humphresrs  v.  West  8  Rand.  616. 

Uncertainty  as  to  Amount.— A  judgment  subject  to 
an  uncertain  credit  is  erroneous.  The  amount  of 
the  credit  should  be  first  ascertained  by  a  writ  of 
inquiry,  and  judgment  should  be  rendered  for  tlie 
balance.    Early  v.  Moore,  4  Munf.  268. 

In  Ross  V.  Gill,  1  Wash.  87.  the  judgment  was  for 
one  amount  (£400)  to  be  discharged  by  the  payment 
of  a  lesser  amount  This  last  clause  was  held  sur- 
plusage, and  unwarranted  by  law.  but  as  the 
plaintiff  did  not  complain,  it  was  regarded  as  a 
release  of  so  much  of  the  judgment  At  all  eTents 
it  was  a  defect  of  which  the  defendant  could  not 
complain. 

Judgment  on  Caveat — A  judgment  on  a  ca.veat. 
that  no  grant  shall  issue  to  the  caveatee  on  Ills  In- 
clusive survey,  where  it  appears  that  he  has  any 
other  claim  or  survey,  by  which  he  may  po8ai1>ly 
hold  a  part  of  the  land,  ought  to  be  so  worded  as  not 
to  affect  his  right  under  such  claim  or  surrejr. 
Preston  v.  Harvey,  2  H.  &  M.  66. 

B.  CONDITIONAL  JUDGMENTS.-A  judgment 
with  a  condition  that  execution  is  to  be  stayed  for 
ninety  days  to  await  the  decision  of  the  court  of  ap- 
peals, is  a  conditional  judgment  and  valid  ;  it  is 
competent  for  the  court  which  rendered  it  tor  deal 
with  it  in  a  summary  way  and  see  that  its  terms  are 
complied  with.  "It  Is  said  In  1  Tidd's  Practice  S80, 
that  when  a  judgment  is  confessed  upon  terms,  in 
the  king's  bench,  it  being  in  effect  but  a  conditional 
judgment  the  court  will  take  notice  of  it  and  see 
the  terms  performed  ;  but  when  the  judgment  is 
acknowledged  absolutely,  and  a  subsequent 
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Bent  made,  this  does  not  affect  the  Judgment ;  and 
die  court  wiU  take  no  notice  of  it,  bnt  pnt  tbe  party 
to  IiJs  action  on  the  agreement.**  Bank  of  Old  Do- 
minion T.  McVeigh,  8S  Oratt  68a 

In  ICyers  y.  Williams,  86  Va.  081, 8  S.  £.  Rep.  488,  a 
judgment  allowing  a  conditional  credit  was  sus- 
tained. 

IV.  INTERLOCUTORY  AND  PINAL  JUDOMBNTS. 

RsilNy  of  Jadcnsat.— At  common  law,  no  matter 
bow  long  a  term  might  last,  a  judgment  did  not  be- 
come final  until  it  ended,   and  the  court  had  no 
power  to  direct  an  execution  upon  it    Until  then,  in 
the  Quaint  language  of  Coke,  "the  record  remains 
in  the  breast  of  the  court  and  in  their  remembrance, 
amd  therefore  the  roll  is  alterable  during  that  term 
as  the  Judges  shall  direct;  but  when  the  term  is 
past  then  the  record  is  in  the  roll,  and  admits  of  no 
alteration,  averment  or  proof  to  the  contrary.  **    The 
inconyenience  and  injustice  sometimes  occasioned 
by  thia  rule  induced  the  legislature  to  provide  a 
remedy,  and  sec  8800  of  the  Code  of  Va.  was  enacted, 
which  provides  that  "any  court  after  the  fifteenth 
day  of  the  term,  may  make  a  general  order  allowing 
ezecntions  to  issue  on  judgments  and  decrees  after 
ten  days  from  their  dates,  although  the  term  at 
which  they  are  rendered  be  not  ended,**  etc.  but 
thisaection  was  not  intended  to,  and  does  not  im- 
part to  such  judgments,  the  quality  of  finality  so  as 
to  deprive  the  court  during  the  term,  of  the  power 
to  correct  or  if  need  be,  annul  an  erroneous  judg- 
ment  This  statute  manifestly  enlarged  the  power 
of  the  court  and  Imparted  to  it  an  authority  which 
atcommon  law  no  court  possessed.    Baker  v.  Swine- 
ford,  97  Va.  1 18. 83  S.  B.  Rep.  518. 

When  a  circuit  court,  upon  appeal,  reverses  the 
final  judgment  of  the  coimty  court  and  retains  the 
caoce  for  a  new  trial,  the  judgment  of  the  circuit 
court  is  such  a  final  judgment  as  is  the  subject  of  a 
writ  of  error.  Crawford  v.  Railroad  Co.,  86  Qratt 
467 ;  Brumbaugh  v.  Wissler,  86  Gratt  488,  and  noU, 

CsMs  Sent  Back.— But  where  a  cause  is  sent  back 
for  a  new  trlat  the  judgment  is  not  final.  Omohun- 
dro  V.  Omohundro.  87  Gratt  884. 

Mast  Be  JudgmcMt  of  DUmlsssI  —Under  Va.  Code, 
tec  8464.  no  writ  of  error  lies  in  an  action  at  law 
nntil  there  is  a  final  judgment;  but  the  sustaining 
or  overruling  of  a  demurrer  to  a  declaration  is  not 
a  final  judgment :  to  make  it  final  there  must  be  a 
judgment  of  dismissal.  Gillespie  v.  Coleman,  96  Va. 
08, 86  S.  E.  Rep.  877.  See  also,  Hancock  v.  R.  &  P. 
R.  Co..  8  Gratt  SS8 ;  Trevilian  v.  Ix>uisa  R.  Co.,  8 
Gratt  8a&  Contra,  Jeter  v.  Board,  27  Gratt  910,  and 
sofc    See  monographic  iiottf  on  "Appeals.** 

It  was  held  in  Elliott  V.  Hutchinson,  8W.  Va.  468, 
that  the  words  "final  judgment**  contained  in,  and 
as  employed  In,  the  fifty-third  section  of  chapter 
one  hundred  and  twenty-five  of  the  Code  of  West 
Virginia,  means  the  "final  judgment**  mentioned  in 
the  forty-sixth  section  of  said  chapter.    In  other 
words  they  mean  the  "final  judgment'*  mentioned 
in  said  forty-sixth  section,  which  every  judgment 
entered  In  the  office  of  the  case  wherein  there  is  no 
order  for  an  inquiry  of  damages  becomes  final,  by 
operation  of  that  section,  unless  it  is  set  aside  by  the 
defendant  appearing  and  pleading  to  issue,  as  t>ro- 
vided  by  the  forty-seventh  section  of  said  chapter. 
And  a  rule  in  an  action  at  law  requiring  the  plain- 
tiff to  elect  by  the  next  term   whether  he  will  pro- 
ceed at  law  or  in  chancery,  is  not  in  the  meaning  of 
Va.  Code  1878,  ch.  178,  sec.  8,  a  final  judgment  and 


the  appellate  court  has  not  jurisdiction  to  review  it 
Prlddy  v.  Hartsook.  81  Va.  67. 

Piiwl  In  Comty  Coart,  Pinal  In  Superior  Coart— 
Though  a  Judgment  of  a  superior  court  of  law, 
reversing  a  judgment  of  a  county  court  and  direct- 
ing other  pleadings  in  the  cause,  be  interlocutory  in 
its  character,  yet  the  finality  of  the  judgment  in  the 
county  court  imparts  its  character  to  the  judgment 
of  the  superior  court  so  as  to  authorise  an  appeal  to 
the  court  of  appeals.  Cowling  v.  Nansemond  Jus- 
tices, 6  Rand.  840;  Morgan  v.  Ohio  River  R.  Co..  89  W. 
Va.17. 19S.  E.  Rep.668. 

Where  on  a  tuperaecUoi  to  a  judgment  of  a  county 
court  the  circuit  court  reverses  the  judgment  but 
omits  to  give  Buch  judgment  as  the  county  court 
ought  to  have  given,  and  retains  the  cause,  the 
judgment  of  reversal  by  the  circuit  court  must  be 
regarded  as  final  in  its  appellate  character,  and  a 
itiperaetUaa  will  lie  from  the  court  of  appeals.  Janey 
V.  Blake.  8  Leigh  88:  Morgan  v.  Ohio  River  R.  Co.,  89 
W.  Va.  17. 19  S.  B.  Rep.  668. 

BUect  of  Issuing  BxMotloa.— Where  a  court  author- 
izes executions  to  issue  upon  judgments  recovered 
dtiring  the  term,  the  judgments  become  final  from 
the  time  when  execution  may  issue,  and  cannot 
afterwards  be  set  aside  by  the  court.  Enders  v. 
Burch.  16  Gratt  64. 

BaliieBt  DooMln  Proceedhags.— But  where  the  court 
has  not  acted  upon  the  report  of  commissioners  in  a 
proceeding  to  condemn  land,  there  is  no  final  judg- 
ment and  therefore  no  appeal  can  be  taken  from 
an  overruled  motion  by  the  lower  court  to  set  aside 
the  original  order  appointing  the  commisskmers. 
Pack  V.  C.  &  O.  R.  Co.,  6  W.  Va.  118. 

Interlocotory  Jodgnioiits.  —  Where  any  further 
action  of  the  court  is  necessary  to  give  the  complete 
relief  contemplated  by  the  court,  or  where  but  one 
of  the  questions  which  the  court  is  called  upon  to 
settle,  is  determined  by  the  judgment  and  the 
others  are  reserved  until  a  future  time  for  determi- 
nation, then  the  jud^rment  or  decree  is  interlocu- 
tory and  not  final.  Cocke  v.  Gilpin,  1  Rob.  80;  Shirey 
V.  Musgrave,  29  W.  Va.  181, 11  S.  E.  Rep.  914:  Hill  v. 
Als,  17  W.  Va.  216. 

In  civil  cases,  judgments  are  either  interlocutory 
or  finaL  Interlocutory,  as  where  the  right  of  the 
plaintiff  is  established  by  a  failure  to  plead  or  a 
withdrawal  of  a  plea,  but  where  the  damages  are 
not  ascertained,  and  for  which  the  intervention  of  a 
jury  is  necessary.  On  the  return  of  this  enquiry, 
the  right  to  recover  having  been  established,  final 
Judgment  is  entered  up.  But  whenever  final  judg- 
ment is  entered  after  the  writ  of  enquiry  is  awarded 
and  executed,  or  after  a  verdict  on  the  merits,  such 
final  judgment  finishes  the  proceedings,  nothing 
more  remains  for  the  court  to  do.  and  execution 
may  be  done  in  pursuance  of  the  j  adgment  Pif  er*s 
Case.  14  Gratt  710. 

Confession  of  Jadgment  Interlocntory .— A  confession 
of  judgment  by  one  of  several  joint  defendants,  is 
only  interlocutory,  until  the  final  decision  of  the 
cause  as  to  the  rest:  and  the  confessing  defendant 
must  receive  the  same  judgment  as  his  codef end- 
ants.  Taylor  v.  Beck,  8  Rand.  816.  See  generally, 
monographic  note  on  "Judgments  by  Confession'* 
appended  to  Richardson  v.  Jones,  12  Gratt  68. 

V.  JUDOHENTS  IN  RB/l. 

"A  judgment  inrem  I  conceive  to  be  an  adjudication 
pronounced  upon  the  status  of  some  particular 
subjeci-matter  by  a  tribunal  having  competent  au- 
thority   for  the  purpose.    Such  an  adjudication. 
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beinff  a  most  solemn  declaration,  from  the  proper 
and  accredited  quarter,  that  the  status  of  the  thinff 
adjudicated  upon  Is  as  declared,  excludes  all  persons 
from  sayinijr  the  thinff  adjudicated  upon  was  not 
such  as  declared  by  the  adjudication.**  Bruff  ▼. 
Thompson,  81  W.  Va.  16,  6  S.  £.  Rep.  868. 

VI.  1NTBRB5T. 

No  Demand  Id  Declaration.— Judgment  cannot  be 
giren  for  interest,  if  the  declaration  does  not  de- 
mand interest  Hubbard  ▼.  Blow,  4  Call  8S4.  See 
monographic  note  on  'Interest**  appended  to  Fred 
▼.  Dixon,  87  Oratt.  541. 

Prom  What  Time  Allowed.— In  an  action  for  dam- 
ages the  Judgment  should  be  for  the  interest  on  the 
amount  assessed  by  the  Jury  as  damages  from  the 
day  the  Judgment  is  actually  rendered,  and  not  from 
the  first  day  of  the  term  at  which  the  Judgment  is 
rendered.  Hawker  ▼.  B.  &  O.  B.  R.  Ck).,  16  W.  Va.  (B8. 
See  Mercer  v.  Beale,  4  Leiirh  180. 

Where  a  Judgment  or  decree  is  made  for  the  pay- 
ment of  money  It  shall  be  for  the  aggregate  of 
principal  and  Interest  due  at  the  date  of  the  verdict, 
if  there  be  one,  otherwise  at  the  date  of  the  Judg- 
ment or  decree,  with  interest  thereon  from  such 
date,  except  In  cases  where  it  is  otherwise  provided. 
Baer*s  Sons,  etc  Co.  v.  Packing  Co.,  42  W.  Va.  860,  26 
S.  E.  Rep.  101,  citlnff  Hawker  ▼.  B.  &  O.  R.  Co..  16  W. 
Va.  680. 

Interest  Charged  from  Date  off  Verdict.— Upon  a  pay- 
ment in  an  action  for  a  tort  depending  when  the  act. 
Code,  ch.  177,  sec  14,  p.  678,  went  into  operation,  it  is 
proper  to  charge  interest  from  the  date  of  the  ver- 
dict.   Lewis  V.  Arnold,  IS  Gratt  454. 

Judgment  on  Nil  DIctt  or  Non  5ttm  Infformatus.— in  a 
debt  on  a  bill  penal,  a  Judgment  entered  upon  tUI 
dicU  or  non  twn  vnformatus^  ought  not  to  be  reversed 
on  the  ground  that  the  declaration,  though  describ- 
ing the  bill  penal  correctly  as  to  the  principal  sum, 
penalty  and  date,  omits  to  mention  that  the  debt  is 
payable,  *'with  Interest  from  a  day  prior  to  the  date," 
and  that  the  Judgment,  in  conformity  with  the  bill 
penal,  is  entered  for  the  penalty,  to  be  discharged 
by  the  principal,  with  such  interest,  and  costs.  Har- 
per V.  Smith,  6  Munf.  880.  See  Mosby  v.  Taylor. 
Gilmer  173. 

Interest  on  Damages.— interest  is  not  due  on  the 
damages,  until  after  Judgment,  against  a  public 
collector.  Gaskins  v.  Com.,  1  Call  104.  See  also, 
Gibson  V.  Governor,  11  Leigh  600. 

Interest  on  Agsrregate  of  First  Judgment— Upon  a 

tdre/acicu  against  ball,  it  is  error  to  give  a  Judgment 
for  the  aggregate  amount  of  principal,  interest,  and 
costs  of  the  first  Judgment,  with  interest  thereon. 
Bowyer  v.  Hewitt,  2  Gratt.  108. 

Interest  upon  Costs.— It  was  held  in  McRea  v.  Brown, 
2  Munf.  46,  that  the  5th  section  of  the  act  passed  Jan- 
uary 90, 1804,  entitled,  "An  act  concerning  the  pro- 
ceedings in  courts  of  chancery,  and  for  other  pur- 
poses," did  not  authorize  a  Judgment  for  interest 
upon  the  costs  of  suit. 

Right  to  Interest  as  Affected  by  Verdict.— Where  a 
declaration  calls  for  a  sum  certain  with  interest, 
and  the  verdict  is  simply  for  the  amount  of  the  debt 
mentioned  in  the  declaration,  then  under  sec.  2853, 
of  the  Va.  Code,  the  legal  effect  of  the  verdict  is  a 
finding  of  interest  also.  Lake  v.  Tyree,  00  Va.  710, 10 
S.  E.  Rep.  787. 

Replevy  Bond— Judgment  for  Interest.— Judgment 
ought  not  to  be  entered  on  a  three  months*  replevy 
bond,  for  interest  from  a  day  anterior  to  the  date 
of  the  bond,  but  it  may  be  for  interest  from  that 


date,  on  the  rent  and  costs  of  the  duties  added  to- 
gether. And  if  the  bond  be  taken,  including:  inter- 
est from  a  day  anterior  to  its  date,  such  erroneous 
interest  may  be  deducted,  and  Judgment  entered 
for  the  right  sum.    Williams  v.  Howard,  8  Munf.  977. 

Rate  oflnterest.— A  Judgment  upon  the  default  of 
the  sheriff,  or  other  ofllcer  responsible  for  fines 
collected,  ought  not  to  be  rendered  for  Interest  at 
the  rate  of  fifteen  per  cent  per  annum;  but  for 
five  per  cent,  damages,  and  five  per  cenL  per 
annum  interest,  on  the  whole  amount,  as  in  the 
case  of  public  taxes.  Segouine  v.  Auditor.  4  Munf. 
80a 

lUustratloii.— Thus,  when  a  decree  is  entered  in  a 
cause  ascertaining  and  fixing  the  aggregate  amount 
of  the  plaintiff's  debt  and  giving  interest  on  sach 
aggregate  from  the  date  of  the  decree,  as  pre- 
scribed by  sutute  (Code  W.  Va.,  ch.  181.  sec  16). 
a  subsequent  decree  cannot  be  entered  In  the  same 
cause  several  years  thereafter,  to  reaggregate 
such  debt  by  calculating  interest  on  the  first  aggre- 
gate sum  to  the  date  of  the  latter  decree,  then 
adding  this  interest  to  the  sum  of  the  first  decree 
and  giving  interest  on  the  second  aggregate  from 
the  date  of  the  last  decree.  Tieman  v.  Minghini.  SB 
W.  Va.  814. 

Constitutionality  of  Statutes.— The  16th  section  of 
ch.  181,  of  Code  W.  Va.  providinir.  that  when  a 
Judgment  or  decree  for  the  payment  of  money, 
shall  be  for  the  aggregate  of  the  principal  and  in- 
terest due  at  the  date  of  the  Judgment  or  decree, 
with  Interest  thereon  from  that  date,  does  not  vio- 
late the  provision  of  the  constitution  of  the  United 
States,  prohibiting  any  state  to  pass  a  law  impalrf  nc 
the  obligation  of  contracts.  Fleming  v.  Holt,  12  W. 
Va.144. 

Abatement  of  Interest— Absenoe  In  Bnemy*s  Uans.— 
After  Judgment  is  obtained  for  a  debt,  both  princi- 
pal and  interest,  the  court  has  no  more  power  to 
abate  any  part  of  the  interest,  on  the  ground  that  the 
creditor  was  within  the  enemy's  lines,  than  to  abate 
the  principaL  The  matter  has  passed  into  Judg- 
ment, and  it  is  too  late,  then,  to  raise  the  question 
of  such  abatement  Rowe  v.  Hardy.  07  Va.  074. 84  S. 
£.  Rep.  685. 

"Judgments  and  decrees  for  money  beinf  con- 
tracts of  the  highest  character,  of  course,  and  for 
reasons  before  stated,  to  abate  any  portion  of  the 
interest  included  in  them,  would  necessarily  impair 
their  obligation.  Moreover  by  such  Judgments  and 
decrees,  the  rights  of  the  parties,  in  whose  behalf 
they  were  rendered,  to  the  money  ordered  to  be 
paid,  whether  principal  or  interest  have  become 
vested,  and  cannot  be  divested,  as  provided  by 
the  act  of  the  assembly.  Grilfin  v.  Cunning-ham.  20 
Gratt  81.**  Roberts  v.  Cocke,  88  Gratt  807:  Mer- 
chants' Bank  v.  Ballon,  06  Va.  lis,  82  S.  E.  Rep.  48L 

It  was  held  in  Roberts  v.  Cocke,  28  Gratt  207,  that 
so  much  of  the  act  of  April  2, 1872,  as  empowers  the 
courts  to  review  Judgments  and  decrees,  upon  mo- 
tion, and  to  abate  interest  as  provided  therein  is 
repugnant  to  the  United  States  constitution  and 
the  constitution  of  Virginia,  and  therefore  void. 
See,  in  accord,  Llnkous  v.  Shafer,  28  Gratt  775;  Kent 
V.  Kent  88  Gratt  840;  Pretlow  v.  Bailey,  20  Oratt 
212;  also,  Crawford  v.  Fickey,  41  W.  Va.  544,  28  S.  E. 
Rep.  662. 

Entry  of  Judgment  for  Interest.— On  a  motion  by  a 
sheriff  against  his  deputy,  where  Judgment  has 
been  obtained  by  the  commonwealth  against  him 
for  taxes.  Judgment  must  be  entered  for  the  princi- 
pal sum,  and  the  Interest,  and  not  for  the  penalty 
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tobe  discbarved  by  that  sum  and  interest.    Asberry 
7.  Calloway,  t  Wasb.  72. 

Va  RENDITION  AND  ENTRY  OP  JUDQMBNTS. 

A.  CEBTAINTY  AS  TO  PARTIES,  AMOUNTS. 
DATES.— If  the  entry  of  the  judgment,  taken  In 
connection  with  the  record  of  the  case  in  which  it  is 
made,  has  the  requisite  certainty  of  a  ludgment  as 
to  parties,  amounts,  dates,  etc.,  the  Judgment  is 
TiUd.   Bank  of  Old  Dominion  v.  McVeigh,  8S  Oratt 

If  a  declaration  in  debt  be  blank  as  to  sums,  the 
date  of  the  obligation,  the  assignment  thereof  to 
the  plaintiff,  and  as  to  damages,  a  judgment  ren- 
dered thereupon  is  erroneous,  and  ought  to  be 
reversed,  and  the  suit  dismissed  with  the  costs  of 
both  courts.    Blane  v.  Sansum,  2  Call  486. 

Entry  tsr  Certtficatos.— Judgment  cannot  be  en- 
tered, in  a  suit  at  common  law.  for  certificates. 
Orares  t.  Webb,  1  Call  443. 

JodgaMot  lor  Coafederate  Notes.— It  seems  that  a 
judgment  on  a  contract  for  the  payment  of  confed- 
erate notes,  should  be  entered  for  confederate 
notes:  the  scale  of  depreciation  must  be  applied  at 
the  day  when  the  money  was  payable.  Dearing  ▼. 
Sncker,  18  Gratt.  4SA. 

Sheriff  fasdiftdes  Hto  ConniUsloiis.— Where  before 
tbe  act  of  1794,  the  sheriff,  in  taking  a  forthcoming 
bond,  included  his  commissions  on  the  debt,  judg- 
ment should  be  entered  for  the  sum  due  without  the 
commissions.    Worsham  t.  Egleston,  1  Call  48. 

Entry  of  Judgmmtt  Bgaitut  Sheriff.— In  an  action 
upon  a  sheriff's  bond  in  the  name  of  the  common- 
wealth, for  the  benefit  of  a  person  aggrieved  by  the 
misconduct  of  the  sheriff,  the  judgment  should  be 
entered  for  the  penalty,  to  be  discharged  by  the 
payment  of  the  damages  assessed  and  costs,  "and 
such  other  damages  as  may  be  hereafter  assessed 
npoo  suing  out  a  tdre  facUu,  and  assigning  new 
breaches,  by  the  plaintiff  or  any  other  person  or 
persons  injured.**    Bibb  y.  Cauthome,  1  Wash.  91. 

Jnd^sMut  against  Sheriff— Retnm— Escape.— A  judg- 
ment cannot  be  entered  against  the  defendant  and 
sheriff,  upon  his  return  that  the  writ  was  executed 
on  the  defendant:  the  proper  remedy  against  the 
sberifl  for  an  escape  being  a  separate  suit  Waugh 
▼.  Carter.  2  Munf .  883. 

Entry  of  JadsmtatM  at  Different  Times.— Where  in 
a  proceeding  at  law  against  several  parties,  judg- 
ments against  one  or  more  are  entered  at  one  time, 
and  against  others  at  another  time,  one  execution 
may  be  issued  against  all.  Walker  v.  Com.,  18 
Gratt.  13. 

Mistnfce  ta  Eatry.- In  an  action  on  a  nonnegotlable 
note  in  which  the  homestead  exemption  is  waived, 
the  statement  in  the  entry  of  the  judgment  that  the 
homestead  is  waived  does  not  vitiate  the  judgment 
The  judgment  in  this  respect  will  be  amended  and 
affirmed.    Long  v.  Pence,  98  Va.  684,  25  S.  E.  Rep.  S93. 

Jn«%Mcut  In  Penal  Bond.— Judgment  on  a  penal 
bond  should  be  for  the  penalty,  to  be  discharged  by 
the  payment  of  the  sum  actually  due.  Moore  v. 
Fenwick.  Gilmer  214. 

Writ  of  inqnlry— Joint  Assessment.— In  detinue  for 
several  slaves,  if  their  value  be  jointly  assessed  in 
the  verdict  judgment  ought  not  to  be  entered,  but 
a  writ  of  inquiry  to  ascertain  their  respective  values 
should  be  awarded.    Cornwell  v.  Truss.  2  Munf.  19& 

Piower  el  Coart— "In  whatever  respect  the  clerk 
may  have  erred  in  entering  judgment  the  court 
may  os  proper  evidence,  nullify  the  error  by  making 
Che  judgrment  entry  fully  and  correctly  express  the 


judgment    rendered."    1    Green  Judgm.  sec.  78; 
Davis  V.  Trump,  48  W.  Va.  191,  27  S  E.  Rep.  897. 

B.  COSTS.— **The  general  principle  is,  that  costs 
are  considered  as  an  appendage  to  the  judgment 
rather  than  a  part  of  the  judgment  itself:  that  they 
are  considered,  in  some  sense,  as  damages,  and  are 
always  entered,  in  effect  as  an  Increase  of  damages 
by  the  court  This  doctrine  is  to  be  found  in  8  Bl. 
Com.  889.**  ROANK,  J.  M*Rea  v.  Brown,  2  Munf.  47: 
Douglass  V.  McCoy,  84  W.  Va.  726. 

Judgment  for  Costs  In  Favor  of  Snccessfnl  Judgment 
—It  was  held  in  Pates  v.  St  Clair,  11  Gratt  28,  that 
before  the  act  Code  of  Va.  1849,  p.  706,  sec.  9,  provid- 
ing that  where  there  shall  be  a  judgment  for  the 
defendant's  costs  in  a  suit  brought  in  the  name  of 
one  person  for  the  benefit  of  another,  such  judg- 
ment shall  be  against  that  other:  a  judgment  may 
be  rendered  for  costs  in  favor  of  a  defendant 
against  a  person  for  whose  benefit  a  suit  was 
brought  when  the  defendant  succeeded  in  the 
case. 

a  COIN  AND  CURRENCY. 

Judgment  for  Sterling  Honey  Value.— In  an  action 
of  debt  upon  a  protested  bill  of  exchange  drawn  for 
sterling  money,  if  the  declaration  is  for  the  current 
money  value  of  the  sum  for  which  the  bill  was  drawn, 
the  judgment  being  for  the  sum  so  demanded,  will 
be  reversed  on  a  writ  of  error.  The  suit  should 
have  been  for  the  sterling  money.  Scott  v.  Call,  1 
Wash.  116:  Sklpwith  v.  Baird.  2  Wash.  166.  In  the 
latter  case,  Scott  v.  Call  was  distinguished  on  the 
ground  that  the  damages  were  considered  as  being 
laid  in  current  money,  whereas  they  ought  to  have 
been  laid  in  sterling  money. 

In  an  action  of  debt  on  a  bond,  the  judgment  is 
always  entered  for  the  penalty  to  be  discharged  by 
the  principal  and  interest;  and  if  that  exceed  the 
penalty,  the  defendant  has  his  election,  and  may 
satisfy  it  by  paying  the  penalty.  Atwell  v.  Towles, 
1  Munf.  176. 

A  sterling  judgment  may  be  reduced  into  currency 
at  the  time  of  entering  judgment  on  a  forthcoming 
bond.    Scott  v.  Homsby,  1  Call  41. 

Fixing  Rate  of  Exchange— It  is  necessary  on  judg- 
ments for  sterling  money,  that  the  court  should  fix 
the  rate  of  exchange.    Taylor  v.  M'Clean,  8  Call  667. 

Penalty  In  Current  Money.— After  the  verdict  for 
the  plaintiff,  in  debt  on  a  bond,  the  penalty  of 
which  was  in  current  money,  with  condition  to  pay 
so  much  sterling  money,  the  judgment  should 
be  for  the  current  money  mentioned  in  the  penal 
part  of  the  bond,  to  be  discharged  by  the  sterling 
money  in  the  declaration,  and  the  court  ought  to 
settle  the  rate  of  exchange,  which  on  an  appeal 
should  appear  on  the  record.  Terrell  v.  Ladd,  2 
Wash.  160. 

D.  ENTRY  NUNC  PRO  TUNC— The  power  of 
courts  to  make  entries  of  judgment  and  orders 
nuncpro  tune,  in  proper  cases  and  in  furtherance  of 
the  ends  of  justice,  has  been  recognized  and  exer- 
cised from  the  earliest  times;  and  the  period  in 
which  the  power  may  be  exercised  is  not  limited. 
Weatherman  v.  Com.,  91  Va.  796,  22  S.  E.  Rep.  849. 

Unlawful  Detainer.— Where,  in  an  action  of  unlaw- 
ful detainer,  the  jury  finds  for  the  plaintiff,  and  a 
stay  of  the  Issuance  of  a  writ  of  possession  for  sixty 
days  is  entered  to  allow  the  defendants  to  apply  to 
the  circuit  court  for  a  writ  of  error  and  supersedeas, 
and  they  fail  to  present  their  petition  therefor  dur- 
ing the  two  following  terms,  It  is  proper  at  the  third 
term  to  enter  judgment  nunc  pro  tunc  as  of  the  time 
the  stay  was  granted,  under  the  provisions  of  Va. 
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Oode  1887,  sec.  8124,  wblcb  provides  that  "all  causes 
upon  the  docket  of  any  court,  and  all  otber  matters 
ready  for  its  decision,  which  shall  not  have  been 
determined  before  the  end  of  a  term,  whether  reg- 
ular or  special,  shall,  without  any  order  of  continu- 
ance, stand  continued  to  the  next  term."  Van 
Gunden  t.  Kane,  88  Va.  601, 14  S.  E.  Rep.  884. 

Bntry  Nunc  Pro  Tunc  by  Justices  wltbont  Notice.— 
It  has  been  held  where  two  justices  presided  at  a 
trial  at  which  a  verdict  was  rendered,  but  no  judg- 
ment thereon  was  entered,  and  subsequently,  nearly 
two  years  afterwards,  the  same  justices,  without 
notice,  met  and  undertook  toenter  a  judgment  upon 
the  verdict  nunc  pro  tune^  that  such  entry  nunc  pro 
tunc  was  unauthorized  and  illegal,  and  was  properly 
treated  by  the  circuit  court  as  a  nullity.  See  Code 
of  W.  Va.,  ch.  50,  sec.  114;  McClain  v.  Davis,  87  W. 
Va.  880, 16  S.  E.  Rep.  ffiO. 

Slgnlns  by  Judgie.— A  judge  may  sign  a  day*s  pro- 
ceedings in  the  order  book  at  the  next  term  f&unepro 
tunc  Weatherman  v.  Gom.,  01  Va.  706,  82  S.  £.  Rep. 
840.    See  Va.  Ck>de,  sec  8114. 

Judgment  on  Covenant  of  Mnrrled  Wonuu.— A  judg- 
ment on  a  covenant  of  a  married  woman  against 
her  separate  estate  may  be  entered  as  a  personal 
judgment  against  her.  Williamson  v.  Cllne,  40  W. 
Va.  104,  20  S.  E.  Rep.  017. 

Jodgmont  Brroneoosly  Bntered  In  Slngnlnr  Nnmber. 
—The  validity  of  a  judgment  against  two  defendants 
is  not  affected  because  of  a  merely  clerical  error  in 
entering  the  same  against  them  in  the  singular 
number,  "defendant,*'  Instead  of  the  plural  number, 
"defendants."  Roach  v.  Blakey.  80  Va.  767, 17  S.  E. 
Rep.  228. 

Sumniary  Entry.— A  judgment  ought  never  to  be 
given,  in  a  summary  way,  in  favor  of  any  plaintiff 
who  does  not  bring  himself  fully  within  the  terms 
of  the  act  under  which  he  proceeds.  Stuart  v. 
Hamilton.  8  H.  &  M.  4a 

E.  ENTRY  IN  VACATION.— A  court  has  no  power 
to  enter  an  order  or  judgment  in  vacation,  unless  so 
authorised  by  statute.  Klnports  v.  Rawson,  20  W. 
Va.  487,  2  S.  E.  Rep.  86;  Johnson  v.  Young,  11  W.  Va. 
678;  Monroe  v.  Bartlett  6  W.  Va.  441. 

Surplusage.— Where  judgment  is  recovered  for  a 
certain  sum  of  money,  dischargeable  by  the  transfer 
and  delivery,  in  six  months,  of  certain  stock,  and 
the  stock  is  not  delivered  within  the  time,  the  court 
cannot,  on  motion  for  execution  on  the  judgment, 
presume  that  the  sum  stated  in  the  judgment  is  the 
amount  the  plaintiff  was  entitled  to  recover,  and 
rejecting  the  latter  part  of  the  judgment  as  sur- 
plusage, award  execution  thereon  for  the  money. 
Orange,  etc.,  R.  Go.  v.  Fulvey,  17  Gratt  86&  But  see 
Ross  V.  Gill,  1  Wash.  00,  in  which  the  judgment  was 
for  £400  to  be  discharged  by  the  payment  of  £420 
and  the  court  held  that  the  latter  part  was  no  part 
of  the  judgment,  but  merely  surplusage. 

Where  the  judgment  directs  that  the  plaintiff 
shall  recover  his  freedom,  "and  that  he  be  dis- 
charged from  the  Imprisonmentin  the  declaration," 
the  latter  clause  will  be  regarded  as  mere  surplus- 
age, as  the  first  part  of  the  judgment  had  the  effect 
to  discharge  the  plaintiff  from  the  custody  of  the 
defendant.    M'Michen  v.  Amos,  4  Rand.  184. 

Signing  by  Judge— Statutes  Directory.- *'The  author- 
ities generally  hold  that  statutes  relating  to  the 
recordation  of  deeds  and  the  docketing  of  judg- 
ments are  merely  directory,  and  the  failure  of  the 
clerk  or  other  officer  to  comply  with  their  provisions 
cannot  affect  the  rights  of  parties  claiming  under 
such  deeds  or  judgments.    In  Beverley  v.  Ellis,  1 


Rand.  102,  it  is  decided  that  where  a  deed  Is  duly 
proved,  or  acknowledged  and  left  with  the  clerk  for 
recordation,  it  is  considered  as  recorded  from  that 
time,  although  it  was  never  recorded,  but  lost  by  the 
negligence  of  the  clerk.  In  Rollins  v.  Henry,  78  N. 
Car.  842,  it  was  held  that  the  requirement  of  tbe 
statute  that  a  judge  shall  sign  all  judgments  ren- 
dered in  court  is  merely  directory,  and  his  omisaton 
to  do  so  will  not  vitiate  it  as  to  strangers.**  Shad- 
rack  V.  Woolfolk,  82Gratt.  718. 

VIIL  JUDOMBNTS  ON  AWARDS. 

Award  In  5ttlMnisslon  In  Pals.— An  order  of  a  circuit 
court  setting  aside  an  award  made  by  arbitrators 
upon  a  submission  in  pait  of  matters  as  to  which 
there  is  no  action  pending  but  which  provides  that 
the  award  shall  be  made  the  judgment  of  the 
court  is  such  a  final  judgment  that  a  writ  of  error 
will  lie  from  It  to  the  supreme  court.  Tennant  v. 
Divine,  24  W.  Va.  887. 

See  monographic  noU  on  "Arbitration  and  Award** 
appended  to  Bassett  v.  Cunningham,  0  Gratt.  084. 

A.  ENTRY. 

Bntry  as  Jodgnont  of  Court— If ,  pending  a  suit,  the 
parties  by  an  order  of  the  court,  refer  the  matter 
in  controversy  to  arbitrators,  whose  award  is  to  be 
made  the  judgment  of  the  court;  and,  afterwards, 
by  an  a^rreement  under  seal,  appoint  a  snbstltnte 
for  one  of  them;  agreeing  that  an  award,  to  be 
made  by  the  remaining  referees  and  such  substi- 
tate,  %Xia\\  "be  entered  09  the judtpnent  of  th€  court;  such 
award  may  be  so  entered,  without  any  previous 
order  of  the  court  confirming  the  appointment  of 
such  substitute.    Manlove  v.  Thrift,  5  Munf .  488. 

No  Pending  Suit— Nor  is  it  essential  to  give  the 
circuitcourt  jurisdiction  to  enter  an  award  as  the 
judgment  of  the  court  upon  a  submission  in  paU  of 
matters  as  to  which  there  is  no  pending  suit,  that 
the  agreement  should  declare  in  terms,  that  the 
submission  shall  be  entered  of  the  record.  Tennant 
V.  Divine.  24  W.  Va.  887 

Paynwnt  to  Sberlff.— Where  it  is  agreed  In  the 
submission  to  arbitrators  that  the  money  awarded 
to  the  plaintiff  Is  to  be  paid  to  the  sheriff,  for  the 
benefit  of  the  plaintiff*s  creditors,  the  jndflrment 
should  be  so  entered.  Coupland  v.  Anderson.  2 
Call  106. 

Retasai  to  Bnter  JudguMnt  Aooording  to  Award.— 
But  a  court's  refusal  to  enter  a  judgment  according 
to  an  award,  without  proceeding  to  determine  the 
controversy,  is  not  a  judgment,  from  which  an 
appeal  can  be  taken.  Manlove  v.  Thrift.  5  Mnnf . 
408. 

TlmeofBntry  of  Judgment.— A  submission  to  arbi- 
tration, by  rule  of  court,  of  a  matter  of  controversy 
in  a  suit  pending.  Is  not  within  the  statute  coacem- 
ing  awards,  and  so,  the  court  may  proceed  to  Jade- 
ment  on  an  award  at  the  same  term  to  which  it  Is 
returned.    WheaUey  v.  Martin,  6  Leigh  68l 

Reference  Denying  Pendency  of  Suit.— If  there  be 
an  order  of  reference  made  during  the  pendency 
of  a  suit,  the  award  in  pursuance  thereof,  need  not 
lie  in  court  two  terms  before  judgment  is  entered, 
as  it  is  not  within  the  act  of  assembly,  upon  awards^ 
Holcomb  V.  Flournoy,  2  Call  488. 

Piling  Objections— Waiver.— It  is  not  necessary  that 
the  award  should  lie  in  court  two  days  before 
judgment,  if  the  party  offers  exceptions;  for  that 
is  a  waiver.    Mitchell  v.  Kelly,  1  Call  870. 

Objections  to  Bntry  as  JndgnMnt  of  Conrt.- But  «x 
parte  affidavits  may  be  read  against  or  in  support  of 
objections  to  the  entering  of  an  award  as  the  Jndff- 
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ffleot  of  the  conrt,  especially  where  they  are  not 
objected  to  in  such  courts,  but  they  should  be  riven 
mach  less  weicht  than  testimony  taken  in  court  or 
on  notice  subject  to  cross-examination.  Tennant 
r.  DiTlne.  24  W.  Va.  887. 

B.  DEATH  OF  PARTY  AFTER  SUBMISSION.— 
After  submission  to  arbitration  by  rule  of  court,  if 
tile  plaintiff  dies,  and  the  suit  is  revived  by  his 
administrator  and  the  administrator  of  the  plaintiff 
and  the  defendant  proceed  in  the  arbitration,  with- 
out any  new  submission,  and  an  award  is  made,  the 
death  of  the  plaintifl  does  not  avoid  this  submission 
and  the  award  is  good.  Wheatley  v.  Martin.  9 
LeiffhaK. 

iX  JUDOriBNTS  ON  APPBAL. 

Lmvc  to  Apply  to  Trial  Coort  for  Rslleff.— Where  on 

a  blU  for  specific  performance,  the  contract  proved 
varies  from  that  set  up  in  the  bill,  and  the  contract 
proved  is  clear  and  certain  in  its  terms,  and  is  such 
as  a  court  of  equity  might  properly  enforce,  and 
tlie  conrt  below  decrees  a  specific  execution  of  the 
contrsuit  set  out  in  the  bill,  the  decree  must  be 
reversed:  but  the  appellate  court  will  not  dismiss 
tlie  bill;  it  will  remand  the  cause  to  the  court 
below,  to  put  the  plaintiff  to  his  election,  whether 
to  have  a  specific  performance  of  the  "contract  as 
proved.**  or  to  have  the  same  rescinded,  and  the 
parties  put  in  Uatu  quo,  Baldenberg  v.  Warden,  14 
W.  Va.  V7. 

A  REMAND  WITHOUT  DECISION.— But  where 
jQdrment  has  been  rendered  on  an  indictment  for 
an  injury  done  with  intent  to  maim,  etc..  the  appel- 
late conrt  will  not  on  reversing  the  Judgment  enter 
such  judgment  as  the  circuit  court  ought  to  have 
rendered  but  will  remand  the  case  for  a  proper 
judgment  to  be  entered  on  the  verdict  State  v. 
Mooney,  27  W.  Va.  546. 

However,  where  the  circuit  court  entered  judg- 
ment for  solitary  confinement,  for  a  period  different 
from  tbat  indicated  by  the  statute,  the  appellate 
court  will  reverse  this  judgment  and  enter  the 
proper  judgment  Brooks'  Case,  4  Leigh  009; 
Murry's  Case.  5  Lieigh  790;  Hall's  Case,  0  Leigh  01& 


-Where  a  circuit  court, 
in  rendering  a  judgment  against  a  defendant  con- 
victed of  a  misdemeanor,  adds  to  its  judgment  an 
order  requiring  the  defendant  to  give  a  peace  bond, 
the  case,  on  writ  of  error,  will  be  reversed  and  the 
proper  judgment  will  be  entered  by  the  appellate 
court  without  remanding  it  to  the  court  below. 
State  V.  Gould,  20  W.  Va.  260. 

KsHeff  between  CoAppellees.— "The  decree  being 
deemed  right  in  all  respects  as  it  affects  the  ques- 
tions in  controversy  between  the  appellants  on 
the  one  hand,  and  each  and  all  of  the  appellees  on 
the  other,  I  think  the  court  cannot  take  cognizance. 
on  this  appeal,  of  any  question  between  the  appel- 
lees. The  power  of  the  court  to  take  cognisance  of 
such  questions  arises  only  when,  on  the  questions 
between  the  appellants  on  the  one  hand,  and  one  or 
more  of  the  appellees  on  the  other,  a  decision  is 
made  which  directly  or  incidentally  disturbs  the 
rights  of  one  or  more  of  the  appellees,  as  settled  by 
the  decree  appealed  from.  When  such  disturbance 
Is  the  consequence  of  the  declBion  of  the  question 
between  the  appellants  and  the  appellees,  there 
must  necessarily  result  the  questions  that  arise 
from  the  new  position  in  which  the  rights  of  the 
appellees  are  placed;  and  of  such  questions  the 
court  of  appeals  has  cognizance,  and  they  should  be 


decided  by  the  court"    Powell  v.  White,  11  Leigh 
800. 

Bxpfanatioo  of  Jadgmeiit.— The  court  of  appeals,  in 
aflirming  a  judgment  will  add  any  explanation, 
which  may  be  necessary  to  make  it  correctly  under- 
stood.   Mayo  V.  Purcell,  8  Munf.  848. 

Pailare  to  Direct  That  Bvldence  Be  Received.— But  if 
a  superior  court  of  common  law,  in  reversing  a 
judgment  and  awarding  a  new  trial,  assigns  the 
reason  to  be  that  certain  evidence  should  have  been 
received  on  the  former  trial,  but  falls  to  direct  that 
upon  a  new  trial,  such  evidence  shall  be  received, 
the  court  of  appeals,  in  aflirming  its  judgment  will 
add  the  proper  direction  concerning  the  evidence. 
Brooke  v.  Shelly,  4  H;  ft  M.  808. 

B.  MODIFICATION  AND  AMENDMENT. 

Power  of  Court  to  Modify.— It  seems  to  be  the  rule 
that  an  appellate  court  may  amend  or  correct  a 
judgment  for  clerical  or  trivial  errors  and  mistakes, 
or  may  add  to  its  judgment  any  provision  that  may 
be  necessary  to  do  justice  between  the  parties,  such 
as  where  judgment  is  rendered  for  more  damages 
than  are  laid  in  the  declaration,  or  for  a  sum  greater 
than  the  debt  Lewis  v.  Arnold,  13  Gratt  4M;  Alle- 
man  v.  Kight  10  W.  Va.  801 ;  Linsey  v.  McQannon.  0 
W.  Va.  166w  See  Peters  v.  Neville,  80  Oratt  MO;  Mus- 
tard V.  Wohlford,  15  Gratt  880;  Stanard  v.  Brownlow, 
8  Munf.  280. 

District  Coarto.— A  district  court  has  no  power  or 
jurisdiction  to  reverse,  alter  or  amend  a  judgment 
given  at  a  former  term  of  the  court  which  had 
been  entered  on  the  order  book,  and  signed  by  a 
judge  in  open  court    Halley  v.  Balrd,  l  H.  &  M.  84. 

Correction  by  Staam  Coort— For  an  error  in  the 
judgment  of  a  court  can  never  be  corrected  by  the 
same  court    Gordon  v.  Frazler,  8  Wash.  180. 

1.  TiHXOFAjfBNDMBNT—GKinuiAi/RULB.— The  rule 
at  common  law  is  that  during  the  term  wherein  any 
judicial  act  is  done,  the  records  are  in  the  breast  of 
the  court  and  In  their  remembrance  and  may  be 
amended;  but  after  the  term  no  amendment  can  be 
made,  except  of  a  mere  clerical  misprision.  Ca- 
wood'sCase.  2  Va.  Cas.  627:  Manion  v.  Fahy,  11  W. 
Va.  400;  Smith  v.  Knight  14  W.  Va.  740;  Bank  v. 
Jarvis.20  W.  Va.786;  Bunting  v.  Willis,  27  Gratt  168: 
Lingle  V.  Cook,  82  Gratt  202;  Kelty  v.  High.  88  W. 
Va.  881,  1  S.  E.  Rep.  601 ;  Morgan  v.  Ohio  River  R. 
Co.,  80  W.  Va.  17,  10  S.  E.  Rep.  568;  Barnes  v.  Com., 
02  Va.  704, 28  S.  E.  Rep.  784. 

Generally  the  judgment  of  a  court  is  under  and 
subject  to  its  control  during  the  term  at  which  it  is 
rendered,  and  it  may  set  aside  the  judgment  at  any 
time  before  the  end  of  the  term  without  notice,  but 
when  that  term  ends  such  judgment  becomes  final 
and  passes  beyond  the  control  of  the  court  unless 
perhaps  a  motion  be  made  during  such  term  to  set 
it  aside,  and  such  motion  is  continued  until  the  next 
term.  Green  v.  Railroad  Co.,  11  W.  Va.  880;  Price  v. 
Com.,  4  Va.  Law  Jr.  420,  38  Gratt  810.  88  Am.  Rep.  707. 

Jadgment  Intorlocutory.— "Even  after  the  close  of 
the  term,  however,  the  court  may  modify  or  set 
aside  any  judgment  or  decree  made  at  a  former 
term,  if  it  be  interlocutory  and  not  final  in  charac- 
ter. 1  Black,  Judgm.  S  806:  Wright  v.  Strother,  70 
Va.  867.  But,  after  the  term,  the  court  has  no  power 
to  modify  or  annul  any  final  judgment  or  decree, 
except  in  law  cases  for  certain  causes  by  writ  of 
error  coram  nobis  or  motion,  under  chapter  184  of 
the  Code,  and  in  chancery  for  certain  causes,  and 
in  certain  cases  by  bill  of  review  or  motion  under 
said  chapter.  The  final  judgment  or  decree  ends 
the  case,  and  neither  the  parties  nor  the  subject- 
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matter  in  lltiffation  are  any  longer  before  tlie  court, 
and,  therefore,  any  subseqnent  action  in  the  case, 
belnsr  without  parties  or  subject-matter  before  the 
court,  is  null  and  void  tmless  made  under  some 
lawful  mode  of  review.  Ruhl  v.  Ruhl.  24  W.  Va.  279; 
Crim  T.  Davlsson,  6  W.  Va.  466:  Hall  ▼.  Bank.  15  W. 
Va.  828;  Battaile  ▼.  Maryland  Hospital,  76  Va.  68: 
Johnson  v.  Anderson,  76  Va.  766;  1  Freem.  Judffm.  f 
9^*'  Morran  t.  Ohio  River  R.  Co.,  89  W.  Va.  17. 19  & 
£.  Rep.  588. 

Jadffineiit  PInaL— But  a  final  judgment  or  decree 
of  one  term  of  a  court  cannot  be  impaired  or  set 
aside  at  another  term,  because  of  the  close  of  the 
first  term,  unless  upon  such  proceedln^rs  as  the  law 
points  out  for  review.  Crawford  v.  Fickey,  41  W. 
Va.  544,  28  a  E.  Rep.  662. 

A  court  can  set  aside  at  one  term  an  order  made 
In  the  progress  of  the  cause  at  a  former  term, 
which  is  Interlocutory,  but  not  a  final  judgment. 
An  order  which  merely  sustains  a  demurrer  to  a 
declaration,  or  strikes  out  a  court  or  Item  of  claim, 
but  followed  by  no  judgment  as  to  it,  is  interlocu- 
tory in  nature,  and  the  count  or  item  of  claim  may 
be  reinstated  in  the  declaration  at  a  subsequent 
term.  Clarke  v.  Ohio  River  R.  Co.,  89  W.  Va.  782, 20 
S.  E.  Rep.  699. 

Moreover,  until  the  court  adjourns  for  the  term, 
no  one,  unless  expressly  authorized  to  do  so,  can 
act  under  a  decree  or  judgment  entered  at  that 
term,  except  at  his  peril.  During  the  term  all  the 
proceedings  are  in  the  breast  of  the  court,  and 
under  its  control,  and  liable  to  be  stricken  out, 
altered  or  amended  during  the  term,  and  that  with- 
out notice  to  the  parties.  Clendenning  v.  Conrad, 
91  Va.  410,  21  S.  E.  Rep.  818,  citing  Qreen  v.  P.  W.  & 
Ky.  R.  Co..  11  W.  Va.  685. 

May  Qrant  Certtflcata  of  Judgment— But  the  court 
of  appeals  will  direct  their  clerk  to  grant  a  certifi- 
cate of  their  judgment,  during  term  time,  if  it  be 
absolutely  necessary  to  attain  the  justice  of  the 
case.    Brown  v.  Crippin,  4  H.  &  M  178. 

Bnd    of  Tem  —  Modiflcatioo  —  AiiieiHliiMat.— After 

the  end  of  the  term,  however,  the  court  has  no 
power  to  modify  or  annul  any  final  judgment  or 
decree,  except  in  certain  causes,  by  writ  of  error 
coram  nobis  or  motion  under  S  134  of  the  West  Vir- 
ginia Code.  Barbour  County  Court  v.  O'Neal,  42  W. 
Va.  295. 26  S.  E.  Rep.  182:  Crawford  v.  Fickey.  41  W. 
Va.  544,  23  S.  E.  Rep.  662.  citing  Ruhl  v.  Ruhl,  24 
W.  Va.  279;  Morgan  v.  R.  Co..  89  W.  Va.  19. 19 S.  E.  Rep. 
589;  Wright  V.  Strother.  76  Va.  857;  areen  v.  R.  Co., 
11  W.  Va.  686. 

Judge's  Recollection,  Evidence  Aliunde.— Or  unless 
there  Is  something  in  the  record  by  which  amend- 
ments can  be  safely  made,  but  they  cannot  be  made 
upon  the  individual  recollection  of  the  judge,  or 
npon  proofs  aliunde.  Barnes  v.  Com.,  92  Va.  794,  28  S. 
E.  Rep.  784. 

Omission  to  State  Entry  of  Plea,  Joinder  of  Issue.— 
As  it  is  error  in  a  court  to  amend  a  record,  after  the 
lermat  which  the  judgment  was  rendered,  there- 
fore, if  the  record  omits  to  state  that  a  plea  was 
entered,  and  issue  joined,  the  court  cannot,  after 
the  term  at  which  judgment  was  rendered,  direct  a 
plea  to  be  entered,  wane  pro  tunc^  upon  the  evidence 
of  the  clerk  that  a  plea  was  filed,  and  issue  joined. 
Sydnor  v.  Burke,  4  Rand.  161. 

Action  Presumed  Right —When  a  judgment  is  set 
aside  by  the  court  during  the  term  at  which  it  was 
rendered,  the  appellate  court  will  presume  that  it 
was  rightfully  set  aside,  unless  the  contrary  afllrm- 


atively  appears  by  the  record.  Green  v.  Railroad 
Co.,  11  W.  Va.  686. 

Correction  at  Subsequent  Term.— On  the  other  hand, 
that  a  court  has  a  right  at  a  term,  subsequent  to  the 
one  at  which  a  judgment  is  rendered,  to  correct  by 
an  order  mine  pro  tune^  a  clerical  error  or  omission 
in  the  original  entry,  is  indisputable.  The  error, 
whether  of  omission  or  commission,  must  appear 
from  the  record  In  which  the  entry  of  judgment  Is 
made.  Black,  Judgm.  131;  McClain  v.  Davis,  87  W. 
Va.  880. 16  S.  E.  Rep.  689. 

For  example,  such  a  clerical  error  as  entering  a 
judgment  in  the  ofllce  without  awarding  an  inqniry 
of  damages,  may  properly  be  corrected  at  a  sabse- 
quent  term.    Shelton  v.  Welsh,  7  Leigh  175. 

But  if  the  jury  finds  a  right  verdict  and  the  dis- 
trict court  records  it  wrongly,,  entering  judgment 
upon  it  as  recorded,  they  cannot  correct  the  error 
by  the  true  verdict  at  a  subsequent  term.  Freeland 
V.  Field,  6  Call  12. 

Discretion  of  Court— Until  the  the  term  ends,  every 
judgment  or  decree  may  for  good  reason  be  modified 
or  set  aside  in  whole  or  in  part  The  court  lias  a 
discretion  to  do  this,  in  the  exercise  of  which  the 
supreme  court  will  not  Interfere  except  for  the 
most  cogent  reasons.  Parkersburg  Nat  Bank  v. 
Neal,  28  W.  Va.  744. 

C.  CLERICAL  ERRORS  OR  MISTAKES. 

ConuBon-Law  Rule.— "At  the  common  law,  an  error 
committed  by  the  court  not  in  a  point  of  judgment 
but  such  as  might  be  called  a  misprision  of  the  court 
could  be  amended;  but  no  misprision  of  the  clerk 
was  amendable  after  the  term."  Com.  v.  Winstona. 
5  Rand.  546. 

If  an  error  is  merely  clerical  the  appellate  court 
will  correct  and  afllrm  the  decree,  but  if  it  be  Judi- 
cial, the  decree  will  be  reversed,  with  costs  to  the 
appellee  in  either  event  Bee  v.  Burdett  28  W.  Va. 
744.    See  also,  Renick  v.  Ludington,  20  W.  Va.  511. 

Ailowanoeof  Too  Huch  Interest— Where  an  action 
is  brought  on  a  note,  which  was  executed  at  the 
time  when  five  per  centum  was  the  legal  rate  of 
interest,  upon  which  the  defendant  acknowledged 
the  action  for  the  principal  with  interest  from  the 
date  of  the  note;  on  which  acknowledgment  a  judg- 
ment was  rendered  for  the  principal,  with  interest 
at  the  rate  of  six  per  centum  per  annum;  this  is  not 
a  mere  clerical  error,  but  one  which  can  only  be 
rectified  by  an  appellate  court  1  Rev.  Code  612: 
Bent  V.  Patten,  1  Rand.  25. 

But  where  a  judgment  is  rendered  by  default  in 
the  general  court  upon  motion,  on  a  bond  due  the 
commonwealth;  but  the  clerk,  in  entering  tlie 
judgment  only  allows  interest  from  a  date  posterior 
to  that,  from  which  by  the  terms  of  the  bond,  inter- 
est was  to  run ;  this  error  may  be  amended,  upon 
motion  to  the  general  court  at  a  succeeding  term. 
1  Rev.  Code  512.  S  106;  Com.  v.  Winstons,  5  Rand.  54d. 

It  seems,  moreover,  that  where  the  clerk  erro- 
neously enters  judgment  upon  nU  <UeU  in  the  coanty 
court  or  an  ofllce  judgment  in  the  county  or  circnit 
courts,  for  interest  from  the  date  of  the  bond  with 
a  penalty,  when  it  should  have  been  with  Interest 
from  the  day  of  payment  as  provided  for  in  tlie 
bond,  such  error  is  a  clerical  mistake,  amendaMe 
by  the  court,  at  a  subsequent  term.  Eubank  v. 
Sandige.  4  Leigh  808. 

Erroneous  Bntry  at  Rules.- A  judgment  at  rules  in 
the  clerk's  office  of  a  county  court  ought  to  be 
entered  as  of  the  last  day  of  the  succeeding  Quar- 
terly term,  but  if  it  be  entered  as  at  rules  only,  it 
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is  merely  a   clerical    misprision,    and  therefore 
amendable.    Dinres  r.  Dann.  1  Mnnf .  60. 

Wliere  the  clerk  enters  the  "common  order,"  when 
he  should  have  issued  a  new  summons,  this  is  a 
clerical  misprision  by  the  clerk,  and  the  office  Judff- 
ment  may  be  amended  under  Va.  Code  1878.  ch.  177. 
iS5and  6.  p.  1135. 

EMaoKfr—Jadgmeat  De  Bonis  Proprils.~Where  a 
jQdrmentby  default  d4  bonis  jfroprUa  is  erroneously 
entered  arainst  an  executor,  it  is  a  clerical  error  to 
be  amended  upon  motion  to  the  lower  court,  and  is 
not  a  rround  of  appeal  to  the  higher  court  Sneed 
T.  Coleman,  7  Gratt.  SOO,  66  Am.  Dec.  112. 

Emrlo  Order  of  Court— But  an  error  in  the  order 
of  the  court,  or  an  omission  to  make  an  entry  in  the 
order  book  is  not  a  clerical,  but  a  Judicial  error. 
Cawood's  Case,  S  Va.  Cas.  587. 

PsHnre  of  Clerk  to  Notice  Memorandum.— Where  the 
derk  enters  up  a  Judgment  by  nU  dUU,  in  debt  on 
bond  for  the  payment  of  tobacco,  without  noticing 
a  memorandum  indorsed  on  the  bond,  such  mistake 
to  merely  clerical  and  amendable  upon  motion,  at  a 
rabseqaent  term.    Gk>rdon  t.  Frazier,  S  Wash.  180. 

Bead  far  $i88,  DedarMl  on  as  Bond  for  $io8.— On  the 
other  hand,  where  an  action  of  debt  is  brought 
npon  a  bond  for  $188.  but  is  declared  on  as  a 
bond  for  $108,  the  bond  being  in  fact  for  $188,  this 
Is  not  such  a  clerical  error  as  may  be  amended 
imder  the  108th  section  of  the  statute  of  Jeofails, 
1  Ber.  Code,  ch.  188,  p.  512.  Oompton  r.  Cllne,  5 
Gratt  187. 

Erwr  Must  Be  Appursnt.— Where,  by  an  error  of 
the  clerk,  a  Judgment  by  confession  is  entered, 
instead  of  a  nif  dieU^  this  is  not  such  a  clerical  mis- 
prision as  can  be  corrected  by  the  court  at  the  next 
term,  under  either  the  first  or  the  fifth  sections  of 
ch.  tSl,  of  the  Va.  Code,  p.  680.  which  only  applies 
where  the  error  appears  in  some  part  of  the  record. 
Richardson  t.  Jones,  12  Oratt.  68. 

Error  Mnst  Appear  of  Reoord.— The  amendments 
authorized  by  t'a.  Code,  ch.  181,  S  5,  p.  181,  providing 
for  the  rerersal  and  amendment  of  Judgments  in 
certain  cases  in  the  same  court  at  a  subsequent 
term,  or  by  the  Judge  in  vacation,  are  to  be  based 
npon  something  in  the  record,  and  not  upon  the  rec- 
ollection of  the  Judges  who  presided  at  the  trial,  or 
by  evidence  aliunde.  PoweU's  Case,  11  Qratt  822; 
Bichardson  v.  Jones,  12  Oratt  58. 

Cepy  of  Judgment  Does  Not  Show  Where  or  When  It 
Wig  Rendered.— It  was  held  in  Cox  v.  Thomas,  0 
Grait  812,  that  though  the  copy  of  the  Judgment 
against  the  high  sheriff  in  the  record,  does  not  show 
in  what  court  or  when  It  was  rendered,  it  is  a  mere 
clerical  omission  in  copying  the  Judgments  into  the 
record,  and  if  these  facts  appear  from  any  other 
part  of  the  record,  it  will  be  held  sufficient  in  the 
appellate  court  when  the  objection  was  not  ihade 
in  the  court  below. 

Informaitty  In  the  Entry.— Any  informality  in  the 
entry  of  the  Judgment  by  the  clerk  must  be  cor- 
rected in  the  court  below,  and  is  no  ground  for  re- 
versal in  the  appellate  court  Roach  v.  Blakey,  80 
Va.  797,  17  &  E.  Rep.  228. 

Error  In  Taxation  of  Costs.— Where  the  appellate 
court  has  a  case  before  it  properly  on  other 
grounds,  it  will  correct  any  error  in  the  court  below 
as  to  costs,  though  it  would  not  for  that  alone  re- 
verse. Fanners*  Bk.  v.  Woodford,  84  W.  Va.  i80,  12 
&£.Rep.fi44. 

If  an  appeal  is  taken  from  a  decree  of  the  circuit 
court  to  the  court  of  appeals  and  the  case  is  within 
Its  Jurisdiction,  the  matter  in  controversy  must  be 


inquired  into  and  determined,  and  if  the  decree  be 
found  to  be  right  in  all  other  respects,  and  erro- 
neous as  to  costs,  the  court  of  appeals  will  not 
reverse  the  decree,  because  of  such  error,  as  to 
costs;  but  may,  in  the  proper  case,  correct  the  de- 
cree, as  to  the  error,  and  affirm  it,  as  corrected. 
Jones  V.  Cunningham,  7  W.  Va.  707;  Railroad  Co.  v. 
Harness,  24  W.  Va.  511. 

A  Judgment  for  costs  in  favor  of  the  ^'overseers  of 
the  poor  for  the  use  of  the  woman,"  where  the  case 
proceeds  in  the  name  of  the  woman,  is  not  an  error, 
of  which  the  defendant  can  complain.  Tennant  v. 
Brookover,  12  W.  Va.  888. 

Justices*  Judgvents^-Oood  Onunnmr— Tenses.- By 

%  180,  ch.  50  of  the  W.  Va.  Code,  all  formalities  in  the 
entry  of  a  Justice's  Judgment  are  dispensed  with, 
and  it  is  sufficient  if  the  truth  be  stated  so  as  to  be 
intelligible.  '*Qood  grammar  is  not  essential  to  a 
good  Judgment  The  mistake  of  a  proper  tense  will 
not  render  a  Justice's  Judgment  unintelligible  or 
invalid.  Justices  are  not  usually  educated  men. 
learned  either  in  the  intricacies  of  law  or  grammar, 
hence  their  records  must  be  scanned  with  the 
greatest  leniency."  Davis  v.  Trump.  48  W.  Va.  101, 
87  S.  E.  Rep.  887. 

Statutory  Provisions.— Section  2451  of  the  Va.  Code, 
provides  for  the  correction  of  such  errors  as  mispri- 
sions of  the  clerk  and  what  may  be  termed  clerical 
misprisions  of  the  court  This  has  been  the  construc- 
tion heretofore  placed  upon  the  statute.  It  has  no 
application  to  errors  in  the  reasoning  and  conclu- 
sions of  the  court  about  contested  matters.  Ship- 
man  V.  Fletcher,  01  Va.  478,  28  S.  E.  Rep.  468.  See 
also,  Rees  v.  Conococheague  Bank,  5  Rand.  826. 

Amendments  to  Support  Juflgment.— The  amend- 
ments authorized  by  Va.  Code,  ch.  181,  S  5,  p.  061. 
providing  for  the  reversal  and  amendment  of  Judg- 
ments in  certain  cases  in  the  same  court  are 
amendments  to  support  the  Judgments,  not  amend- 
ments to  give  ground  for  reversing  it  Powell's 
Case,  11  Oratt  822. 

Correction  on  Motion.— Under  Va.  Code,  1878,  ch.  177. 
S5,  upon  notice  to  the  opposite  party,  his  agent  or 
attorney  at  law  or  in  fact  the  court  wherein  the  de- 
cree is  rendered,  may  on  motion,  correct  such 
decree  as  to  any  clerical  error  therein  where  there 
is  sufficient  in  the  record  to  enable  the  court  to 
safely  amend  the  same.  Dillard  v.  DiUard,  77  Va. 
880. 

The  power  of  amendment  allowed  by  1  Rev.  Code 
512,  %  108.  applies  to  a  motion  as  well  as  to  an  action, 
and  extends  to  the  general  court  Com.  v.  Winstons, 
5  Rand.  540. 

Applies  to  Mistakes  and  MIsrecltals.— The  second 
clause  of  S5,  ch.  184  of  the  W.  Va.  Code,  authorizes 
amendments  and  corrections  only  in  cases  of  mis- 
takes and  misrecitals  when  the  same  may  be  safely 
amended  from  some  other  part  of  the  record.  The 
clause  is  confined  to  mere  clerical  and  not  Judicial 
errors.  Judicial  errors,  where  the  Judgment  is  not 
by  default  can  be  corrected  only  by  an  appellate 
court  Stringer  v.  Anderson,  28  W.  Va.  488.  See 
also,  Connor  v.  Fleshman,  4  W.  Va.  008:  Railroad  Co. 
V.  Harness,  24  W.  Va.  511. 

Applies  to  Judgments  by  Default,  and  to  Decrees 
Confessed.— Va.  Code,  %  8451.  applies  only  to  Judg- 
ments by  default  and  to  decrees  on  bills  taken  for 
confessed,  and  to  cases  of  mistake  or  miscalcula- 
tion, for  which  no  appeal  lies  to  the  supreme  court 
Thompson  v.  Carpenter,  88  Va.  702, 14  S.  £.  Rep.  181 : 
Stringer  v.  Anderson,  88  W.  Va.  482. 
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D.  WRIT  OF  ERROR  CORAM  NOBIS. 
When  It  Lies.— A  writ  of  error  coram  nobis  lies 
where  some  defect  Is  alleged  in  the  process  or  exe- 
cution thereof,  or  some  misprision  of  the  clerk,  or 
some  error  in  the  proceedings  arising  from  a  fact 
not  appearing  npon  their  face,  as  where  judgment 
is  rendered  against  a  party  after  his  death,  or  who 
is  an  infant  or  fem^  covert  Gordon  v.  Frazier,  2 
Wash.  180;  Bent  v.  Patten,  1  Rand.  S6;  Richardson 
T.  Jones,  ISOratt.  68. 

When  It  Does  Not  Lie.— But  a  writ  of  error  coram 
nobU  does  not  lie  to  correct  any  error  in  the  judg- 
ment of  the  court,  nor  to  contradict  or  put  in  issue 
a  fact  directly  passed  upon  and  affirmed  in  the  judg- 
ment itself.  If  this  could  be  done  there  would  be 
no  end  to  litigation,  and  little  security  for  the  titles 
to  property.    Richardson  t.  Jones,  12  OratL  68. 

Insanity.— A  writ  of  error  coram  nobU,  or  a  motion 
in  lieu  of  it,  is  not  a  proper  process  to  reverse  a  judg- 
ment, because  the  defendant  was  insane  at  the  time 
of  its  rendition,  as  the  judgment  can  be  attacked 
for  such  cause  only  in  equity.  Withrow  t.  Smithson, 
87  W.  Va.  757,  17  S.  E.  Rep.  818. 

Death  before  Judgment  Obtained.- But  an  injunc- 
tion ought  not  to  be  granted  on  the  ground  that  the 
plaintiff  was  dead  before  the  judgment  was  obtained 
in  his  name.  This  error  should  be  rectified  by  a 
writ  of  error  coram  nobis.  Williamson  y.  Apple- 
berry,  1  H.  &  M.  206. 

Where  a  clerk  commits  a  merely  clerical  error  in 
entering  up  a  judgment,  the  injured  party  may  if 
he  please,  proceed  by  writ  of  error  coram  nobis,  which 
Is  a  plain,  cheap,  summary,  and  complete  remedy 
at  law,  but  the  proceeding  now,  is  merely  by  mo- 
tion to  the  court.  Gordon  r,  Frazier,  8  Wash.  180; 
Goolsby  V.  St.  John,  25  Gratt.  146. 

Limitation  to  Proceedings.— The  statute  of  limita- 
tions of  writs  of  error,  If  it  applies  to  writs  of  error 
coram  nobis  at  all.  cannot  be  relied  on  without  being 
pleaded.  Eubank  t.  Ralls,  4  Leigh  80B. 
B.  REVERSAL— GROUNDS. 
Harmless  Error.— Where  it  Is  proper  that  the  court, 
and  not  the  jury,  should  pass  on  a  matter,  and  find 
thereon,  but  a  jury  finds  upon  it,  and  the  court  ren- 
ders judgment;  if  the  judgment  is  the  same  as  the 
court  should  have  giren  if  it  had  expressly  found  on 
such  matter,  this  error  is  harmless,  and  not  a  cause 
for  reversal.  Miller  v.  White,  46  W.  Va.  67,  88  S.  E. 
Rep.  882. 

Nor  will  judgment  be  reversed  for  errors  not  prej- 
udicial to  the  complaining  party.  Johnson  v.  Jen- 
nings, 10  Gratt.  1. 

Error  of  Pew  Cents.— A  judgment  regularly  ob- 
tained should  not  be  set  aside  for  an  error  of  a  few 
cents  in  the  amount  for  which  the  judgment  should 
have  been  rendered.  The  rule  ds  minimis  lex  non 
curat  should  be  applied.  Ramsburg  v.  Kline,  96  Va. 
465.  81  S.  E.  Rep.  606. 

Judgment  Includes  Both  Declaration  and  BUI  of  Par- 
ticulars.—A  judgment  sustaining  a  demurrer  to 
both  the  declaration  and  bill  of  particulars  will  not 
be  reversed  for  having  included  both,  where  the 
counsel  agreed  in  writing  that  the  case  as  made  by 
both  should  be  considered.  King  v.  Norfolk,  etc., 
Ry.  Co.,  99  Va.  625,  89  S.  E.  Rep.  701. 

Imperfect  Statement  In  BUI  of  Bzoei>tlona.— In 
Beattie  v.  Tabb,  2  Munf.  254,  judgment  was  reversed, 
because  the  bill  of  exceptions  stated  the  facts  im- 
perfectly. See  also,  Barrett  v.  Tazewell,  1  Call  215. 
Refusal  to  Strike  Out  Special  Plea.— A  judgment  will 
not  be  reversed,  on  appeal  for  refusal  to  strike 
out  a  special  plea  of  matter  which  could  have  been 


admitted  under  the  general  issue,  since  a  Judgment 
can  only  operate  as  an  estoppel  as  to  facts  which 
are  specially  pleaded.  C.  A  O.  B.  Co.  v.  Rison,  90  Va. 
18,  87  S.  E.  Rep.  890. 

Refusal  to  Grant  Contlnuanoe.— But  a  judgment 
may  be  reversed  on  the  ground  that  a  continuance 
of  the  cause  should  have  been  granted,  instead  of 
ruling  the  party  to  trial  when  unprepared.  Hook  v. 
Nanny,  4  H.  &  M.  167. 

Jointure.— In  averring  a  jointure  in  bar  of  dower, 
the  failure  to  state  in  the  plea,  that  the  husband 
**being  seized  in  fee  of  the  premises"  made  the 
jointure,  is  not  a  substantial  defect,  nor  suffldent 
to  authorise  the  reversal  of  a  judgment  for  the 
tenant,  the  defendant  having  failed  to  assign  it  as  a 
cause  of  demurrer.    Ambler  v.  Norton,  4  H.  &  BC  SS. 

Erroneous  Instruction.— A  judgment  for  the  plain- 
tiff  ought  not  to  be  reversed,  on  the  ground  that  the 
court,  at  the  instance  of  the  defendant,  gave  an 
erroneous  instruction  to  the  jury.  Murrell  v.  John- 
son, 1  H.  A  M.  450;  Preston  v.  Harvey,  8  H.  A  M.  56. 

"A  judgment  will  not  be  reversed  by  the  appellate 
court  for  an  erroneous  Instruction,  if  it  can  clearly 
see  that  the  losing  party  could  not  have  been  preju- 
diced by  it  In  Kincheloe  v.  Tracewells,  it  Gratt. 
567, 600,  this  court  said  :  'If  the  questions  involved 
in  the  instructions,  are  decided  erroneously  the 
judgment  should  not  on  that  account  be  reversed, 
if  the  court  can  see  from  the  bill  of  exceptions  that 
they  did  not  and  could  not  affect  the  merits  of  the 
case  before  the  jury.*'*  Danville  Bank  v.  Waddill, 
87  Gratt  448;  Binns  v.  WaddiU,  82  Gratt  588,  and 
note. 

Judgment  Depending  on  Prior  Judgment.— A  judg- 
ment depending  on  a  prior  judgment  which  prior 
judgment  Is  reversed,  may  be  reversed  without 
error  apparent  on  the  record  of  the  subsequent 
judgment  other  than  the  connection  between  the 
subsequent  and  the  prior  reversed  judgment 
Conway  v.  Hall.  1  Va.  Cas.  6. 

Admission  of  Improper  EvMenoe.— But  a  judgment 
ought  not  to  be  reversed  on  the  ground  that  im- 
proper evidence  offered  to  the  jury  by  the  appel- 
lant,  was  admitted  by  the  Inferior  court  where  It 
appears  that  such  evidence  did  not  influence  the 
verdict  Hamlin  v.  Harriss,  8H.  &  M.  660 ;  Harrison 
V.  Brock,  1  Munf.  82. 

Admission  of  Ulegal  Evidence.— So  also,  a  judgment 
ought  not  to  be  reversed  on  the  ground  that  the 
court  below  admitted  illegal  evidence,  or  gave  an 
erroneous  instruction  to  the  Jury,  unless  It  appeara 
that  some  injury  could  possibly  have  resulted  tliere- 
from  to  the  party  appealing.  Preston  v.  HarTey,  8 
H.  A  Jn.m  55. 

CompeUed  to  Join  In  Demurrer  to  Evidence. — Nor 
ought  a  judgment  to  be  reversed  on  the  groond 
that  the  court  erroneously  compelled  the  otlier 
party  to  join  in  a  demurrer  to  evidence.  Harrison 
V.  Brock,  1  Munf.  22.  See  also,  Rheims  v.  Ins.  Co., 
89  W.  Va.  672,  80  S.  E.  Rep.  67a 

Exclusion  of  Evidence— Relevancy.— Moreover,  the 
judgment  of  a  court  shall  not  be  reversed  for  ex> 
eluding  evidence,  unless  the  case  stated  in  tbe  rec- 
ord shows  the  relevancy  of  the  evidence  excluded. 
Rowt  V.  Kile.  1   Leigh  210. 

Re-examlnatlon  of  Witnesses.— And  a  judgment  will 
not  be  reversed  because  the  court  permltteti  vrit- 
nesses  to  be  recalled  for  further  examination  in 
chief,  unless  the  second  examination  was  palpably 
improper.  Tate  v.  Bank,  96  Va.  765,  88  S.  E.  ReiK  478 ; 
Burke  v.  Shaver,  92  Va.  858,  88  S.  E.  Rep.  740  ;  Brooks 
V.  Wilcox,  11  Gratt  411 :  Fant  v.  Miller.  17  Gratt.  187. 
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Mot  aad  Several  Nete  of  Three.—A  Jndffment  can- 
not be  set  aside  on  tbe  sroand  that  tbe  note  upon 
wblcb  tbe  judgment  was  rendered,  was  tbe  Joint 
and  sereral  note  of  three  persons,  while  the  action 
wasbronrbt  and  Judgment  obtained  araiastonly 
two  of  them.  No  evidence  conld  be  Introduced  on 
thatsnbjectuntllafter  the  Jud^rmentbad  been  set 
aside.  Snch  evidence  mlffht  be  used  after  the 
Jadgment  was  set  aside  in  order  to  prevent  a  new 
jndfrment,  but  not  bo  set  aside  a  Judgment  already 
in  force.  Ramsburff  v.  Kline.  96  Va.  466, 81 S.  E.  Bep. 
606. 

Effect  of  Striking  Ont  Part  of  Brroneoos  Judgmeot— 
When  a  plaintiff,  who  has  recovered  a  judgment 
vbich,  as  rendered,  is  clearly  erroneous,  seeks  to 
aToid  a  reversal  by  striking  out  a  part  of  the  Judg- 
ment, it  is  Incumbent  on  him  to  satisfy  the  court 
either  by  materials  In  the  record  or  by  fair  presump- 
tion, that  this  can  be  done  without  injustice  to  the 
defendant  If  he  cannot  do  this,  the  defendant  is 
entitled  to  have  the  erroneous  judgment  reversed. 
Orange,  etc.  R.  Oo.  v.  Fulvey.  17  Oratt  866. 

Ibrfewider  SUtute.— Under  Va.  Code  1878.  ch.  177, 
18,  judgment  will  not  be  reversed  for  any  defect, 
imperfection,  or  omission  in  the  pleadings,  unless, 
in  the  court  below,  there  was  a  demurrer.  The 
statute  is  held  to  cure  a  defective  statement  of  a 
rood  cause  of  action,  but  will  not  validate  a  decla- 
ration which  does  not  state  any  cause  of  action  at 
all.  Boanoke  Land  &Imp.  Co.  v.  Kam,  80Va.  660; 
Laoghlin  V.  Flood.  8  Munf.  278;  Boyles  v.  Overby, 
llGrattaxs. 

1.  Ezmrr  of  Rkvxbsai.. 

Revcnol  of  Part  of  J«dgaioiit— A  judgment  may 
sometimes  be  set  aside  in  whole  or  In  part  only. 
£do8  v.  Stansbury,  18  W.  Va.  477.  See  also,  W. 
Va.  Code,  ch.  181,  S  19. 

Thongh  at  common  law  a  Joint  judgment  erro- 
neous as  to  one  must  be  reversed  as  to  all,  still  this 
rule  does  not  apply  to  void  judgments,  which  are 
mere  nullities.    Gray  v.  Stuart,  88  Qratt.  861. 

Rrversol  as  to  One  Party.— At  common  law,  a 
Judgment  erroneous  as  to  one  Is  erroneous,  and 
must  be  reversed,  as  to  all;  but  in  equity,  under  the 
statute,  if  only  one  appeals  from  a  joint  decree,  and 
the  rights  of  the  parties  stand  on  different  and 
separable  grounds,  there  may  be  a  reversal  only 
in  part  Vance  Shoe  Co.  v.  Haught  41  Va.  276,  38  S. 
S.  Bep.  668;  Mldklff  v.  IiUsher,  27  W.  Va.  489;  Hoff- 
man V.  Bircher,  28  W.  Va.  687;  Oray  v.  Stuart,  88 
Gratt  861. 

Where  the  principal  and  sureties  are  sued  Jointly, 
and  the  judgment  is  erroneous  as  to  the  sureties,  it 
must  be  reversed  as  to  all,  although  the  judgment 
would  have  been  good  against  the  principal.  If  he 
had  been  sued  alone.  Munford  v.  Overseers  of  the 
Poor.  S  Band.  818. 

Where  an  office  Judgment  is  obtained  against  two 
defendants  on  a  promissory  note,  and  Is  erroneous 
as  to  one,  it  ought  to  be  set  aside  as  to  both. 
Cole  T.  Pennell,  3  Band.  174. 

Joint  JodgaMots.— But  a  joint  judgment  cannot  be 
revezBed  as  to  one  defendant,  and  affirmed  as  to 
the  other.    Jones  v.  Ralne,  4  Rand.  886. 

VolUss  to  Onoi— Though  at  common  law  a  joint 
Judgment  erroneous  as  to  one  must  be  reversed  as 
to  all.  yet  such  Is  not  the  rule  when  the  judgment 
la  valid  as  to  one  party  and  absolutely  void  as  to 
anotiier.   Qray  v.  Stuart,  88  Qratt  861. 

Bfloetoo  Bxecatloii.— When  a  judgment  is  set  aside. 
the  execution  which  is  issued  upon  it  falls  with  It 


without  any  express  order  to  quash  the  execution. 
Ballard  V.  Whltlock,  ISGratt  286. 

Proeednro.' A  judgment  can  be  set  aside  or  altered 
only  in  the  mode  prescribed,  and  by  the  court  or 
officer  Invested  with  jurisdiction  to  do  so  by  law. 
Marshall  v.  Cheatham,  88  Va.  81, 18  S.  E.  Rep.  806. 

DIsposltioaof  Cose  oo  Reversal.— Where  the  county 
court  has  decided  in  favor  of  the  putative  father, 
and  the  overseers  of  the  poor  have  spread  the  facts 
upon  record  by  an  exception,  and  taken  an  appeal 
to  the  circuit  court  that  court  upon  reversing  the 
judgment  of  the  county  court,  should  not  send  the 
cause  back  for  a  new  trial,  but  should  render  a 
judgment  in  favor  of  the  overseers  of  the  poor  for 
the  amount  appearing  due,  but  without  interest 
Willard  V.  Overseers  of  the  Poor.  0  Oratt  180. 

If  the  right  judgment  be  rendered  in  the  county 
court  and  upon  an  appeal  to  the  district  court,  the 
clerk  sends  up  an  erroneous  record,  on  which  the 
judgment  is  affirmed,  that  court  will,  upon  a  view 
of  the  record  of  the  county  court,  reverse  that  of 
the  district  court  and  direct  them  to  issue  a  writ 
of  certiorari  for  the  true  record,  so  that  the  right 
Judgment  may  be  given.  Williams  v.  Strlckler,  8 
Call  281. 

Where  a  pecuniary  judgment  has  been  rendered 
against  a  defendant  In  a  criminal  case,  and  he  pays, 
and  upon  appeal  the  judgment  is  reversed,  the 
cause  will  be  remanded  to  the  court  below,  for  an 
order  of  restitution  to  be  made  therein,  if  the 
money  Is  yet  in  the  hands  or  power  of  the  court 
Old  V.  Com.,  18  Oratt  016.  See  Anderson  v.  Dudley, 
6  Call  680. 

Qlving  Such  Judgment  as  iaferlor  Court  Should 
Have.— An  appellate  court  ought  not  to  reverse  the 
judgment,  without  proceeding  to  give  such  judg- 
ment as  the  inferior  court  should  have  given. 
Darby  v.  Henderson,  8  Munf.  116;  Blane  v.  Sansum, 
8  Call  486;  Smith  v.  Walker,  1  Wash.  186.  See  Ander- 
son V.  Nagle,  13  W.  Va.  06;  Anderson  v.  Dudley,  6 
CaU620. 

District  Court.— A  district  court  ought  not  in  any 
case,  merely  to  reverse  the  judgment  of  a  county 
court  in  general  termt;  but  should  proceed  to  render 
such  judgment  as  the  county  court  ought  to  render. 
Mantz  V.  Hendley,  3  H.  &  M.  808. 

Where  the  court  below  has  given  judgment  for 
the  plaintiff  in  a  scire  facias,  against  bail,  for  too 
large  an  amount  the  appellate  court  will  reverse 
the  judgment  and  enter  judgment  for  the  proper 
sum.    Bowyer  v.  Hewitt  2  Oratt  108. 

It  is  the  constant  course  of  the  court  to  look  into 
the  whole  record,  and  to  give  the  Judgment  which 
the  court  below  ought  to  have  given.  Baird  v.  Mat- 
tox,  1  Call  267. 

"Upon  reversing  a  judgment  at  law,  we  must 
enter  such  judgment  as  the  court  below  ought  to 
have  entered,  and  we  can  entertain  no  motion  her^ 
for  amendment"  Tuckkr,  P.  Wilson  v.  Bank  of 
Mt  Pleasant  6  Leigh  670. 

Constltntloiial  Law.— Section  86  of  art  8  of  the  W. 
Va.  Constitution,  does  not  authorize  the  setting 
aside  of  the  judgments  therein  specified  and  the 
granting  of  new  trials  thereon.  The  judgments 
must  stand,  ontll  by  due  process  of  law  it  is  ascer- 
tained that  they  were  rendered  "because  of  acts 
done  according  to  the  usages  of  civilized  warfare 
In  the  prosecution  of  the  war,"  and  when  so  ascer- 
tained such  judgments  are  nullities.  Williams  v. 
Freeland,  10  W.  Va.  600;  Oriffee  v.  Halstead,  10  W. 
Va.  608:  Peerce  v.  KitzmiUer.  10  W.  Va.  666;  White 
V.  Crump,  10  W.  Va.  688. 
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2.  AWABD  OF  DAMAOB8  ON  ATFIBMANCB. 

Afflrmuic»— SUtnto.— The  statute  allowing  dam- 
aares  on  afflrmaQce  (Acts  of  1880-81,  ch.  il,  S  8S,  Sax>pL 
to  R.  C.  p.  140).  does  not  apply  to  the  affirmance  of  a 
judirment  Imposing  an  amercement  or  fine;  tbe 
amercement  or  fine  notbeinff  a  debt  or  damaces, 
wltliin  the  meaning  of  that  act.  Bat  thoagh  the 
jadsrment  of  affirmance  In  such  case  awards  dam- 
aces  according  to  law  for  retarding  the  execution, 
yet  as  no  specific  damages  are  thereby  adjudged, 
and  the  law  ffives  none,  the  error  Is  merely  formal, 
and  the  appellate  court  will  disregard  it  Abra- 
hams* Case.  1  Rob.  075. 

Effect  of  Statnte  oo  PeDdlng  Cajes.— A  statute 
awarding  damages  on  affirmance  does  not  apply  to 
cases  pending-  when  the  statute  went  into  effect 
Beatty  v.  Smith,  2  Hen.  &  M.  396. 

Amount  of  Damages  Awarded.—!  Rev.  Code.  ch.  100,  S 
82.  p.  140,  provides  that  "Henceforth,  upon  the  affirm- 
ance of  any  decree  or  judgment  whatsoever,  of  any 
inferior  court  by  any  appellate  court  no  damages 
shall  be  awarded  to  the  party  prevailing,  beyond 
legal  interest  on  the  debt  or  damages,  or  profits  of 
property  adjudged,  and  the  costs."  See  MiQliday  v. 
Machir.  4  Oratt  1,  for  this  statute. 

It  was  held  in  Guerrant  v.  Tayloe,  2  Call  206,  that 
if  there  be  a  judgment  ag-ainst  a  sheriff,  for  the 
amount  of  money  levied  on  an  execution  with 
the  thirteen  per  cent  damages,  and  he  appeals,  the 
appellee,  by  waiving  the  ten  per  cent  damag-es.  for 
retarding  the  execution,  and  taking  a  simple  affirm- 
ance of  the  judgment  may  still  have  his  fifteen  per 
cent  damages,  according  to  the  judsrment  of  the 
court  below. 

No  Damages  oa  the  Costs.— Where  the  appellate 
court  reverses  the  Judgment  as  to  costs,  the  success- 
ful party  Is  not  entitled  to  damages  on  the  costs. 
Hudson  V.  Johnson,  1  Wash.  10 ;  M'Rea  v.  Brown,  2 
Mnnf.  40. 

X.  JUDQilBNTS  IN  CRIMINAL  CASES. 

A.  PRESENCE  IN  COURT.— Unless  expressly  au- 
thorized by  statute,  no  court  can  give  judgment 
of  Imprisonment,  or  other  corporal  punishment 
unless  the  defendant  is  present  in  court  Com.  v. 
Crump,  1  Va.  Cas.  172 :  State  v.  Campbell.  42  W.  Va. 
240,  24  S.  E.  Rep.  876. 

Rule  Modified  by  5tatute.— In  Virginia,  however, 
the  rule  of  the  common  law  that  judgment  for  cor- 
poral punishment  can  be  pronounced  against  a  man 
only  when  he  is  pei'sonally  present  Is,  in  cases  of 
misdemeanor,  modified  by  Va.  Code,  S  4070,  provid- 
ing that  no  etwias  to  hear  Judgment  shall  be  neces- 
sary in  any  prosecution  for  a  misdemeanor,  but 
that  the  court  may  proceed  to  judgment  in  the  ab- 
sence of  the  accused,  and  if  such  judgment  requires* 
confinement  In  jail  the  court  may  make  such  order 
as  may  be  necessary  for  the  arrest  of  the  person, 
against  whom  such  judgment  is,  and  for  the  execu- 
tion thereof.  Shifiett  v.  Com.,  00  Va.  880,  18  S.  E. 
Rep.  838 ;  Price  v.  Com.,  88  Oratt  810. 

Therefore,  as  in  a  misdemeanor,  the  personal 
presence  of  the  defendant  is  not  necessary  at  the 
trial ;  a  verdict  and  judgment  for  the  fine  may  be 
found  and  rendered  in  his  absence  ;  and  after  the 
term  he  must  neither  move  for  a  new  trial  nor  in 
arrest  of  judgment  But  until  final  judgment  he 
may  so  move.    Plfer's  Case,  14  Gratt  710. 

Reason  lor  Rule.— "Where  a  man  is  to  receive  any 
corporal  punishment  Judgment  cannot  be  given  in 
his  absence  and  the  reason  is  that  there  is  a  capiat 
x^ro  Jlne,  but  no  process  to  take  a  man  and  put  him 
on  a  pillory."    Plfer's  Case,  14  Gratt  710. 


Record  Must  Show  Presence.— It  seems  to  be  well 
settled  that  in  order  to  sustain  a  judgment  of  con- 
viction, the  record  must  show  that  the  prisoner 
appeared  In  person,  and  not  by  attorney.  Sperry  ▼. 
Com.,  0  Leigh  688,  88  Am.  Dec  261:  Hooker  v.  Com.. 
18  Gratt  768.  and  nots. 

Rendition  at  Same  Term.— But  where,  at  the 
same  term  of  the  court  it  sets  aside  an  erroneous 
judgment  and  renders  a  proper  one,  it  is  not  nec- 
essary that  the  defendant  should  be  present  in  court 
when  the  second  judgment  is  entered.  Price  ▼. 
Com.,  4  Va.  Law  Jour.  426.  83  Gratt  810.  86  Am.  Rep. 
707. 

Verdict  Wrong— Court  Should  Render  Proper  Judg- 
ment.—Where  on  trial  of  the  issue  on  an  indictmeat 
for  burglary,  the  jury  returned  a  verdict  of  gnlliy 
as  charged  In  the  indictment,  and  the  prisoner 
moved  in  arrest  of  judgment  which  the  court  over- 
ruled, and  sentenced  the  prisoner  to  the  peniten- 
tiary, it  was  held  that  the  judgment  could  not  be 
rendered  on  the  verdict  and  the  court  should,  on 
the  verdict  have  rendered  a  proper  judgment  for 
peUt  larceny.  State  v.  Hupp,  81 W.  Va.  856.  6  S.  E. 
Rep.  010. 

Sentence  by  Circuit  Court— A  prisoner  being  sen- 
tenced by  the  court  of  oyer  and  terminer  before 
which  he  was  tried,  to  confinement  in  the  peniten- 
tiary for  a  shorter  term  than  is  authorized  by  the  law 
for  the  offence  of  which  he  was  convicted,  the  circuit 
court  of  Henrico  county  and  the  dty  of  Richmond 
may.  upon  the  proper  proceedings  had  before  that 
court,  correct  the  error  and  sentence  the  prisoner 
for  the  shortest  period  fixed  by  the  statute  for  the 
offence  of  which  he  was  convicted.  Logan's  Case, 
5  Gratt  602. 

Pine.— Where  on  a  prosecution  for  a  misdemeanor^ 
there  is  a  verdict  against  the  defendant  for  a  fine, 
and  the  court  enters  up  a  judgment  thereon  for  tbe 
fine  and  costs,  and  directs  a  cat)i4u  ad  f^i^ndmn 
against  the  defendant  and  at  a  subsequent  term 
sentences  him  to  six  months*  imprisonment  in  tlie 
county  jail,  it  was  held  that  the  judgment  for  tlie 
fine  and  costs  was  final,  and  no  further  judgment 
could  be  rendered  in  the  case.  The  judgment  for 
the  imprisonment  was  therefore  erroneous.  Pif cr'a 
Case,  14  Gratt  710. 

Rendition  for  Pine  Only.— Where  an  offence  is  pun- 
ishable with  fine  and  imprisonment  a  superior 
court  may  render  j  adgment  for  the  fine  only.  Ooxn. 
V.  Crump,  1  Va.  Cas.  172. 

Verdict  on  Bad  Count— But  where  the  verdict  i» 

based  on  a  bad  count  the  court  cannot  sentence 
thereon.  State  v.  Cottrell,  46  W.  Va.  887,  32  &  S. 
Rep.  162. 

Several  Distinct  Terms.— A  prisoner  convicted  of 
several  distinct  felonies  may  be  adjudged  to  un- 
dergo several  distinct  terms  of  confinement  in  the 
penitentiary,  the  several  imprisonments  to  com- 
mence respectively,  from  and  after  the  explra.tion 
of  prior  imprisonments  adjudged  against  l&im. 
Com.  V.  Leath,  1  Va.  Cas.  161. 

Recital  of  Judgment— *'It  is  hardly  necessary  to 
say  that  a  mere  recital  in  a  felony  case  that  Jud^. 
ment  was  entered  cannot  be  treated  as  equivalent 
to  a  judgment  The  record  must  affirmatively  abow 
the  sentence  Itself.  Spurgeon*s  Case,  86  Va.  66S,  lo 
S.  E.  Rep.  070.  And  as  this  is  not  shown  by  tlie 
record  in  the  present  case,  it  follows  that  there  was 
nothing  upon  which  the  writ  of  error  from  Uie  cir- 
cuit court  could  operate,  and,  consequently,  that  the 
proceedings  In  that  court  were  coram  n&n  Judice  and 
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void.   Saunders  y.  Com.,  79  Va.  688.'*    Bead's  Case, 
90  Va.  1«8, 17  S.  E.  Bep.  8H. 

Brtry  9i  Proper  Jodsmeot.— Where  the  lower  court 
enters  an  erroneous  Judsment  or  sentence,  the 
judgment  will  be  reversed  for  this  error,  and  the 
proper  Judgment  entered.  Brooks'  Case,  4  Leigh 
an:  Murry's  Case,  5  Leigh  720;  HaU's  Case,  6  Leigh 
«& 

Cms*  Most  Be  Remanded.— But  under  W.  Va.  Acts 
latS.  ch.  18,  S 19,  the  circuit  court,  on  reversing  the 
Judgment  of  an  inferior  court  in  whole  or  in  part 
because  erroneous,  is  not  permitted  to  enter  up  such 
judgment  as  the  inferior  court  should  have  ren- 
dered, but  it  must  "remand  the  same  back"  that  a 
final  Judgment  may  be  entered.  SUte  v.  Bluefleld 
Drug  Co.,  41  W.  Va.  088.  M  S.  E.  Bep.  049:  State  v. 
Mboaey.  27  W.  Va.  546.  But  see  State  v.  Gtould.  26  W. 
Va.S8B. 


XL  ACTIONS  ON  JUDOMENTS. 


Condltloiied  on  the  Bxlstaiice  of  AsmU.— 

An  action  of  debt  or  tdre  fadat  may  be  brought 
upon  a  Judgment  'Vhen  assets,"  or  '*if  assets";  and 
if  upon  the  plea  of  piene  adnUnistravit^  issue  is  found 
for  the  executor  or  administrator,  the  plaintiif  may 
take  another  judgment  when  assets.  Braxton  v. 
Wood.  4  Oratt. ». 

In  this  case  the  court  said:  'The  plaintifl  in  thus 
proceeding  upon  his  judgment  quando  aceidertnt 
acoompUshes  one  of  two  objects,  both  of  which  are 
perfectly  legitimate.  If  he  can  show  that  further 
assets unadminlstered  have  come  to  the  defendant's 
liands  since  the  former  Judgment,  or  rather  since 
the  former  plea  of  fully  administered,  he  converts 
his  qualified  judgment  quando  aeciderint  into  an 
alMolnte  judgment  ds  bonis  UHatorU,  and  thereby 
obtains  priority  over  other  creditors  In  equal  degree 
who  have  not  recovered  Judgment.  If  he  falls  in 
this,  still  he  revives  and  keeps  alive  his  former 
judgment,  so  as  to  enable  him  to  subject  any  assets 
which  may  yet  accrue  after  the  second  Judgment 

There  Is  express  authority  to  prove  that  in  a  seirt 

f9daa  upon   a  Judgment  quando  aedderint,  where 

assets  are  found  as  to  part,  judgment  shall  be  given 

to  recover  so  much  immediately,  and  the  residue  of 

assets  te  futuro.    Ferryman  v.  Westwood,  cited  in  1 

Vent.  0&.  and  Sid.  448;  2  Wms.  Ex'ors,  1231;  2  Tidd's 

Pract  1019.    I  have  seen  no  case  where  upon  such  a 

Pn)ceedingand  no  assets  whatever  found.  Judgment 

has  been  given  for  satisfaction  out  of  future  assets; 

and  I  have  seen  none  to  the  contrary.    But  there  is 

no  reason  for  a  distinction  between  a  partial  and  a 

total  failure  of  assets.    If  the  sdrs  faeUu  ought  to  be 

barred  or  abated  as  to  the  whole  where  it  is  found 

there  arc  no  present  assets,  the  same  result  ought 

to  foUow  in  regard  to  any  part  as  to  which  there  is 

the  same  finding;  and  if  it  is  proper  to  toke  judg. 

aient  qwmdo  aedderifU  as  to  part  where  there  are  not 

present  assets  to  satisfy  that  part,  it  is  equally 

proper,  the  like  state  of  things  existing,  to  take  such 

judgment  in  regard  to  the  whole." 

See  monographic  note  on  "Debt  the  Action  of" 
appended  to  Davis  v.  Mead.  13  Gratt  118. 

A  Judinnent  when  assets  refers  to  the  time  of  the 
Plea  pleaded,  and,  as  to  assets  received  after  that 
time,  no  enquiry  can  be  made  in  that  suit  Gardner 
T.  Vidal,6Rand.l06. 

CredltMv'  sais.— A  foreign  Judgment  Is  a  debt  upon 
which  a  suit  in  equity  can  be  maintained  to  avoid  a 
fraudulent  or  voluntary  conveyance  without  first 
obtaining  a  judgment  at  law  under  Code  W.  Va. 
1888,  ch.  138,  S  8L    Watkins  v.  Wortman.  19  W.  Va.  78. 


effect  of  Pending  Appeal.-An  action  may  be  main- 
tained  upon  a  Judgment  in  Virginia,  rendered  by 
the  court  of  Texas,  notwithstanding  the  pendency 
of  appeUate  proceedings  of  Texas,  but  the  Virginia 
court  may  order  that  no  execution  shall  be  issued 
on  the  Judgment  obtained  in  such  acUon,  provided 
the  defendant  gives  bond  and  security  conditioned 
to  satisfy  the  Judgment  and  pay  all  damages,  cost 
and  fees,  etc..  in  case  the  writ  of  error  pending  in 
Texas  shall  be  determined  adversely  to  the  defend- 
ant   Piedmont  etc..  Co.  v.  Kay,  75  Va.  881. 

Record  Destroyed  Pending  Appeel.-Also,  where  a 
defendant  against  whom  a  Judgment  was  rendered 
took  an  appeal  therefrom,  but  pending  the  appeal, 
the  record  of  the  Judgment  was  destroyed  by  fire' 
nevertheless  the  plaintiif  is  enUUed  to  recover  by 
action  of  debt  on  the  Judgment  notwithsUndiuff 
the  appeal  taken  from  the  Judgment  Newcomb  v 
Drummood,  4  Leigh  W. 

Effect  of  SupersedeM.-Under  art  4,  S  1,  of  the  Con- 
stitution of  the  United  States,  and  the  act  of  con- 
gress of  May  86, 1790,  a  writ  of  error,  not  operating 
as  a  supersedeas,  from  the  supreme  appellate  court 
of  Texas  to  a  Judgment  of  a  district  court  of  that 
state,  will  be  regarded  as  having  the  same  effect  in 
Virginia  as  in  Texas.  Piedmont  etc..  Co.  v.  Ray  78 
Va.  881.  •^' 

Issuance  of  Ezecation.-i  R.  c.  1819,  p.  489.  ch.  128. 
sec.  6,  declaring  that  where  execution  has  issued 
and  no  return  is  made  thereon,  the  party  in  whose 
favor  the  same  was  issued  may  obtain  other  execu- 
tions for  ten  years  from  the  date  of  the  Judgment 
and  not  after,  does  not  bar  such  party  from  main- 
taining an  action  of  debt  on  the  Judgment  after  ten 
years.  Herrington  v.  Harkins,  l  Rob.  691;  Fleming- 
V.  Dunlop.  4  Leigh  338,  opinion  of  Tcckbb,  P.  But 
see  Dabney  v.  Shelton,  82  Va.  349,  4  S.  E.  Rep.  606 

Executors  and  AdmlBUtrators.-At  common  law 
joint  obligations  and  joint  judgments  could  only 
be  enforced  against  the  surviving  obligors  or  de- 
fendants. The  death  of  any  of  such  obligors  or 
defendants,  absolved  their  personal  representatlvea 
from  all  responsibility.  Roane  v.  Drummond  6 
Rand.  182. 

But  under  statute,  where  a  joint  Judgment  la 
obUined  against  two  defendants,  and  one  dies,  an 
action  of  debt  on  the  Judgment  lies  against  the  rep- 
resentotive  of  the  deceased  defendant;  the  law 
respecting  partitions,  joint  rights  and  obligations  l 
Rev.  Code  358,  being  applicable  to  Joint  judgments^ 
Roane  v.  Drummond,  6  Rand.  188. 

Action  by  AdmlnUtnitor  De  Bonis  Non.-An  admin- 
istrator de  bonis  non  may  maintain  an  action  of 
debt,  on  a  Judgment  obtained  by  the  executor. 
Dykes  v.  Woodhouse.  3  Rand.  287;  Wemick  v  Mc- 
Murdo,  5  Rand.  51. 

Persons  In  Representative  Capwlty.-But  a  personal 
Judgment  or  decree  against  an  executor  or  admin- 
istrator, or  adnUfUstrator  de  bonis  non.  who  is  sued  in 
his  represenutive  character  only,  is  fatally  erro- 
neous. Jones  V.  Reid.  12  W.  Va.  360,  29  Am.  Rep.  456- 
Spotswood  V.  Price.  3  H.  &  M.  123;  Pugh  v.  Jones,  6 
Leigh  299;  Wills  v.  Dunn,  5  Gratt  384;  Humphreys 
V.  West  3  Rand.  616. 

Judgment  to  Be  Discharged  by  a  Lester  Sum.-Jn  an 
action  of  debt  on  a  Judgment  for  a  certain  sum  to  be 
discharged  by  a  lesser;  if  the  declaration  demands 
a  wrong  sum,  and  no  special  demurrer  is  filed  the 
error  is  cured  by  the  stotute  of  Jeofails,  there  being 
enough  in  the  declaration  to  show  the  true  amount 
of  the  judgment  A  verdict  which  finds  an  erro- 
neous sum,  "that  being  the  debt  in  tiie  declaration 
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mentioned,"  Is  substantially  0ood,  tlie  snm  belnsr 
surplnsafire.  and  the  conclusion  of  the  verdict  being, 
of  itself,  sulllcient  to  show  the  real  sum  demanded. 
Boane  v.  Dmmmond.  6  Rand.  182. 

Bxtent  of  Recovery.— A  hlffh  sheriff,  against  whom 
a  judgment  Is  rendered,  for  the  default  or  miscon- 
duct of  his  deputy.  Is  entitled  to  recover  of  the 
deputy,  not  only  the  amount  of  the  original  Judg- 
ment, but  all  additions  thereto  arising  from  the 
coroner's  commissions  Included  In  a  forthcoming 
bond,  costs  of  the  judgment  on  that  bond,  and  costs 
and  damages  on  appeals,  or  writs  of  supersedeas, 
until  its  affirmance  by  the  court  of  appeals.  But  a 
Judgment  in  his  favor  against  the  deputy,  if  ren- 
dered for  more  damages  than  have  been  recovered 
against  himself,  ought  to  be  reversed  with  costs. 
Stowers  v.  Smith,  5  Munf.  401. 

LfaniUtloii  to  Sue.— The  Act  of  1  Rev.  Code,  ch.  128, 
i  5,  p.  480,  limiting  proceedings  upon  Judgments, 
applies  to  Judgments  "when  assets"  or  "If  assets" 
and  will  begin  to  run  from  the  date  of  the  Judg- 
ment   Braxton  v.  Wood,  4  Qratt  SS. 

Jadgments  Quando  Acciderint.~But  it  was  held  In 
Smith  V.  Charlton,  7  Qratt  425,  that  a  Judgment 
Quando  acciderint  does  not  come  within  the  operation 
of  the  statute  of  limitations  In  relation  to  judg- 
ments. 

Revival  against  PoMonal  Represeotatlvc—Moreover, 
a  Judgment  obtained  against  a  testator  In  his  life- 
time, and  not  revived  against  his  personal  repre- 
sentative after  his  death,  within  five  years  from 
the  time  of  his  qualiflcatlon,  is  barred  by  the  statute 
of  limitations.    Peyton  v.  Carr,  1  Rand.  48S. 

A.  PLEAS. 

1.  NUL  TISL  ttBGOBD. 

Foreign  Judgment.— if  the  court  rendering  a  Judg- 
ment Is  a  foreign  court  it  is  not  Judicially  known 
by  us  as  a  court  of  record,  and  its  judgments  are 
not  considered  as  records,  hence  it  follows  that  the 
plea  of  niU  tUl  record  is  bad,  because  It  is  not  appli- 
cable to  foreign  Judgments.  Draper  v.  Oorman,  8 
Lieigh  820. 

"The  maxim  of  the  law  is,  that  the  Judgment  of  a 
court  of  general  Jurisdiction,  imports  absolute  ver- 
ity, and  its  truth  cannot  be  questioned,  either  by 
showing,  otherwise  than  by  the  record  Itself,  that 
the  court  had  no  jurisdiction,  or  that  its  jurisdiction 
was  fraudulently  obtained.  Both  upon  the  merits 
of  the  cause  of  action,  and  upon  all  Jurisdictional 
facts,  the  record  imports  absolute  verity  in  law, 
and  is  to  be  tried  by  the  court  upon  Inspection  of 
the  record  only.  Hence  at  law,  the  validity  of  the 
judgment  can  be  put  in  issue  by  the  plea  nul  tiel 
record  only,  and  if  on  inspection  it  turns  out  that  the 
plea  is  not  true,  there  is  an  end  of  the  controversy. 
If  its  validity  is  to  be  impeached  from  without 
some  other  appropriate  remedy  must  be  found." 
Wandling  v.  Straw,  26  W.  Va.  002.  See  Smith  v. 
Johnson.  44  W.  Va.  278,  20  S.  E.  Rep.  600. 

8.  Nil  Dbbbt.— The  plea  of  n<Z  d«&0^  is  not  a  good 
plea  to  an  action  of  debt  on  a  Judgment  of  another 
state  of  the  Union,  for  the  reason  that  the  judgments 
of  sister  states,  being  regarded  as  domestic  Judg- 
ments, are  conclusive  in  other  states,  and  hence  the 
merits  cannot  be  re-examined.  Kemp  v.  Mundell, 
0  Leigh  12. 

In  an  action  of  debt  brought  in  Virginia  upon  a 
judgment  of  the  circuit  court  of  the  District  of 
Columbia,  a  plea  of  nU  debet  is  proper,  but  a  special 
plea,  alleging  that  the  judgment  was  recovered  on 
a  bill  of  exchange  drawn  while  the  party  was  in  a 


state  of  Intoxication  is  an  Improper  plea.    I>raper 
V.  Gorman,  8  Leigh  028. 

District  of  ColanMa.— In  was  the  unanimous  oplnioii 
of  the  court  in  Draper  v.  Oorman.  8  Leigh  018,  that 
the  Judgments  of  the  District  of  Columbia  are  to  be 
regarded  as  foreign  Judgments  in  the  courts  of 
Virginia,  and  hence  the  plea  of  nil  dsbet^  In  action  on 
such  judgment  would  be  a  good  plea.  The  conrt 
based  its  opinion  on  the  ground  that  the  full  faith 
and  credit  clause  of  the  constitution  of  the  United 
States  and  the  acts  of  congress  did  not  apply  to  the 
District  of  Columbia  but  only  to  the  states. 

In  an  action  of  debt  on  Judgments  of  the  courts  of 
Kentucky  the  plea  of  fM  debet  Is  not  a  good  plea. 
That  plea  assumes  that  the  judgment  is  not  con- 
clusive, and  if  Issue  were  taken  on  the  plea,  the 
plaintiff  would  waive  the  conclusive  effect  of  his 
judgment;  this  he  can  only  assert  by  a  demurrer  to 
the  plea.    Clarke  v.  Day,  2  Leigh  ITS. 

"It  is  abundantly  clear  th^t  the  plea  of  nU  debet  is, 
in  this  view  of  the  case,  the  proper  plea.  The  pro- 
ceedings of  a  foreign  court  are  never  looked  npon 
as  a  record,  because  they  have  not  the  force  of  a 
record.  This  position  requires  neither  argument 
nor  authority  for  its  support"  Tucker.  P.  Draper 
V.  Oorman,  8  Leigh  028. 

Brooks,  J.,  In  Kemp  v.  Mundell,  0  Leigh  17,  in  re- 
ferring to  his  opinion  In  Clarke  v.  Day,  2  Leigh  ITS. 
said:  "I  then  entertained  the  opinion  I  do  now.— 
that  the  judgments  of  our  sister  states,  under  the 
constitution  of  the  United  States  and  the  acts  of 
congress  in  pursuance  thereof,  are  to  be  treated  as 
domestic  judgments:  and  that  the  effect  of  ancti 
judgments  in  the  state  from  which  they  come,  is  a 
question  of  law,  not  a  question  of  fact  as  in  the  case 
of  foreign  Judgments.  And  I  was  surprised  to  heau: 
it  argued  to  the  contrary  in  this  case." 

Thus,  it  will  be  observed  that  where  the  oourta 
decide  that  a  judgment  of  another  state  ia  a 
domestic  Judgment,  and  hence  conclusive,  the  plea 
of  nil  debet  Is  inadmissible,  but  on  the  other  hand, 
where  they  decide  that  such  judgment  is  a  foreign 
Judgment,  and  for  that  reason  not  conclusive  upon 
the  courts  of  the  home  state,  then  the  plea  of  nil 
debet  is  admissible.  Clarke  v.  Day.  2  Leigh  17t: 
Draper  v.  Gtorman,  8  Leigh  028. 

Doience  of  Want  of  Jortodlctlon.— In  any  action  or 
proceeding  at  law  upon  a  Judgment  of  a  conrt 
of  general  Jurisdiction  between  the  parties  tbereto, 
in  which  such  Judgment  may  properly  be  used  as 
evidence  of  the  right  thereby  established,  the  de- 
fendant as  a  matter  of  defence  at  law  cannot  show 
that  the  court  did  not  acquire  Jurisdiction  of  tlie 
defendant  except  by  an  inspection  of  the  record. 
Wandling  v.  Straw.  26  W.  Va.  002. 

How  Pleaded.— Where  the  defence  of  want  of  J  url»> 
diction  Is  set  up,  such  defence  ought  to  be  specially 
pleaded,  and  cannot  be  made  under  the  plea  of  mmi. 
tiel  record,  nor  nil  debet.    Bowler  v.  Huston.  80Omtt. 

S!00. 

Ooneral  Imiio.— *ln  those  states,  where  the  plea,  of 
nil  debet  is  held  to  be  a  good  plea  to  an  action  of 
debt  on  the  Judgment  of  a  sister  state,  the  defend- 
ant may  Impeach  the  Justice  of  it  under  the  plea>  of 
nil  debet,  upon  the  grotmd  that  he  never  had  notice 
of  the  proceeding.  But  the  party  may  also  plead 
the  matter  specially,  even  in  those  states.  And  in 
those  states  in  which  nU  debet  is  not  a  good  plea«  it.  la 
obvious,  that  the  defendant  is  compelled  to  plead  tl&e 
special  matter."  Tuckxr.  P.  Wilson  v.  Bank  of  ict. 
Pleasant  0  Leigh  670.  See  also.  Draper  v.  Qorman, 
8  Leigh  028. 
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DapUdty  In  Pies.— In  Wilson  v.  Bank  of  Mt.  Pleas- 
ant. 8  LeUrb  970,  the  defendants  pleaded  that  they 
serer executed  the  power  under  which  the  j  udffment 
saed  on  was  confessed,  and  that  they  had  no  notice 
of  tbe  commencement  or  pendency  of  the  suit  in  the 
state  where  the  j  ndsmen t  was  rendered.  The  court 
beld  tliat  an  objection  to  the  plea  on  the  ground  of 
daDUdty  was  not  sustainable. 

^fdinrnt  of  Declaratloa.— Upon  trial  of  the  issue 
of  Ml  Uel  record,  the  court  may  allow  an  amendment 
of  the  declaration;  and.  if  the  defendant  consents* 
may  proceed  with  the  trial.  But  if  the  suit  be  in  the 
same  court  In  which  the  judirment  was  rendered,  it 
is  error  to  Inspect  a  transcript  only,  instead  of  the 
original  record.    Anderson  y.  Dudley,  5  Call  529. 

Abstracts  ma  Evidence.— An  abstract  as  applied  to 
records  means  ordinarily  a  mere  brief,  and  not  a 
copy  from  which  it  is  taken,  and  a  paper  writing 
Moff  only  an  abstract  of  an  alleged  judgment,  and 
attested  as  an  abstract,  althong'h  attested  by  the 
clerk  of  the  court  in  which  the  Judgment  was  ren- 
dered, cannot  ordinarily  be  read  as  proof  of  the 
alleged  judgment,  where  the  existence  of  the  judg- 
ment Is  denied.    Dickinson  y.  Railroad  Co.,  7  W.  Va. 

XIL  BQUITABLE  RBUBP  AGAINST  JUDOMBNT5. 

A  coort  of  chancery,  under  our  system  of  juris- 
pradence.  is  not  Invested  with  power  to  annul  a 
jQdgmeni,  set  aside  the  verdict  of  the  Jury  and 
order  a  new  trial  at  law.  It  may  act  on  the  parties. 
Int  not  directly  on  the  judgment,  nor  on  the  court 
vlddi  rendered  it  A  Judgment  by  a  court  having' 
jurisdiction  to  render  it.  can  be  vacated  only  by 
aoffle  direct  proceeding  at  law,  either  in  the  court 
in  wiiicb  the  judgment  was  recovered  or  some  other 
court  having  appellate  jurisdiction.  W3^ne  v. 
^wman,75Va.811. 

Retanl  to  Decide  Points  of  Law.— Wherever  a  case 
ftB  folly  and  fairly  tried  in  a  court  of  law,  the  decl- 
^on  Is  so  far  binding,  that  it  can  only  be  examined 
by  an  appellate  court,  and  the  chancery  court  can- 
Botiaterfere.  but  if  the  court  of  law  refuses  to  decide 
points  of  law.  or  to  reserve  them,  it  will  submit 
socli  points  to  the  jury,  and  if  they  decide  inequi- 
tably, chancery  may  Interfere.  Picket  v.  Morris, 
2Wash.2S& 

^«Wn.ssluu  of  Evidence.— If  the  parties  in  an  action 
at  law  are  at  liberty  by  the  issue  to  go  fully  into  the 
examination  of  the  evidence,  and  having  done  so,  a 
verdict  is  fonnd,  after  a  fair  trial,  a  court  of  chan- 
cery ought  not  to  direct  another  trial,  unless  a  part 
«f  the  evidence  was  suppressed  by  the  court. 
Ambler  v.  Wy  Id,  2  Wash.  86. 

Bat  the  rale  now  is  tbat  after  the  cause  has  been 
«ioe  fully  decided,  by  a  court  of  common  law, 
fvdtj  will  not  grant  relief  against  the  judgment 
terreU  v.  Dick,  1  Gall  546. 

fciifiHl  no  Poftliconilnff  Bond.— Judgment  on  a 
forthcominsr  bond,  cannot  be  relieved  against  in 
«Qaitr  on  the  ground  that  a  slave  which,  by  the 
condition  of  tbe  bond,  was  to  be  forthcoming  on  a 
Miftn  day.  had  run  away  and  could  not  be  produced, 
«vea  if  a  more  valuable  slave  was  offered  in  his 
«t«ad.   Cole  V.  Fen  wick,  Gilmer  184. 

FiAnre  to  Secure  Evidence.— But  where  the  judg- 
ment debtor  ccmld  not  secure  the  evidence  for  his 
defence  until  too  late  to  move  for  a  new  trial, 
ifttief  will  be  granted  against  the  judgment  in 
•qiQity.  Tatbir  v.  Zane.  6  Oratt  246:  Harvey  v. 
feaabol,4W.  V2U  115. 

Isinhut  DcM.— A  coort  of  equity  has  jurisdiction 
is  relieve  against  a  judgment  founded  on  a  gaming 


debt,  although  the  party  failed  to  defend  himself  at 
law.  and  gives  no  good  reason  for  such  failure,  and 
though  he  made  no  effort  to  obtain  a  new  trial  in  the 
common-law  court.  Skipwith  v.  Strother,  8  Rand. 
214:  White  V.  Washington.  5  Gratt  645. 

Wbere  a  judgment  has  been  obtained  against  the 
oblig'or.  on  a  bond  for  money  won  at  gaming,  and 
in  the  absence  of  any  fraudulent  representations 
by  the  obligor,  a  court  of  equity  will  relieve  the  ■ 
obligor  against  the  judgment  on  the  ground  of  the 
original  turpitude  of  the  transaction.  Woodson  v. 
Barrett,  2  H.  &  M.  80.  8  Am.  Dec.  612. 

Trust  and  Confidence.— In  a  case  involving  trust 
and  confidence,  and  in  which  it  appears  reasonable 
to  allow  the  complainant  the  benefit  of  the  defend- 
ant's oath,  relief  may  be  given  in  equity,  although 
the  party  neglected  to  make  the  proper  defence  at 
law.    Spencer  v.  WiUon,  4  Munf.  180. 

Defect  of  Title.— Wbere  a  purchaser  comes  into  a 
court  of  equity  for  relief  against  a  judgment  at  law, 
on  the  ground  of  a  defect  in  the  vendor's  title  to  a 
part  of  the  tract  of  land  purchased,  it  is  not  enough 
for  him  to  allege  such  defect  or  want  of  title:  he 
must  prove  an  actual  eviction,  or  superior  title  in 
some  other  person.  Yancey  v.  Lewis.  4  H.  &  M.  800. 
See  Amick  v.  Bowyer,  8  W.  Va.  7. 

Remedy  by  Statote.— Generally,  a  party  to  a  Judg- 
ment or  decree  against  him,  who  has  been  proceeded 
against  by  order  of  publication  must  obtain  relief, 
if  he  has  defence  against  the  claim  on  which  the 
action  or  proceeding  in  which  the  judgment  or 
decree  is  had,  by  adopting  the  remedy  prescribed 
by  the  statute  in  such  cases.  Vance  v.  Snyder,  6  W. 
Va.  24. 

A.  GROUNDSOPRELIEF-GENERALRULE.— It 
has  become  a  principle,  and  maxim  of  equity,  as 
well  settled  as  any  other  whatever,  that  a  party 
will  not  be  entertained  In  a  court  of  equity,  on  a  bill 
seeking  relief  against  a  judgment  at  law,  which  has 
been  rendered  against  him  in  consequence  of  his 
default  upon  grounds  which  might  have  been  suc- 
cessfully taken  in  the  court  of  law,  unless  some 
reason  founded  in  fraud,  accident,  surprise,  or  some 
adventitious  circumstances  beyond  the  control  of 
the  party  be  shown,  why  the  defence  was  not  made 
in  that  court  Alf  ord  v.  Moore,  16  W.  Va.  607 ;  Braden 
V.  Reitzenberger,  18W.  Va.  286:  Holland  v.  Trotter, 
22  Gratt  141;  Knapp  v.  Snyder,  15  W.  Va.  484:  Meem 
V.  Rucker,  10  Gratt  500:  Smith  v.  McLain,  11  W.  Va. 
664;  Shields  v.  McClung,  6  W.  Va.  79;  Alleman  v. 
Kight  10  W.  Va.  201:  Black  v.  Smith,  18  W.  Va.  800; 
Price  V.  Hamer,  17  W.  Va.  528;  Sayre  v.  Harpold, 
88  W.  Va.  558, 11  S.  £.  Rep.  16;  Haseltlne  v.  Brickey, 
16  Gratt  180;  Mackey  v.  Mackey,  29  Gratt  158; 
Goolsby  V.  St  John.  25  Gratt  146;  Turner  v.  Davis, 

7  Iielgh  227:  Chapman  v.  Harrison,  4  Rand.  886;  Van- 
lew  V.  Bohannan,  4  Rand.  587;  Farmers*  Bank  v. 
Vanmeter,  4  Rand.  558;  Bierne  v.  Mann,  5  Leigh  864: 
Hamsbarger  v.  Kinney.  18  Gratt  511:  Ayres  v. 
Morehead.  77  Va.  588:  Barnett  v.  Bamett  83  Va.  504, 
2S.  £.  Rep.  738:  Cabell  v.  Roberts,  6  Rand.  660;  Fen- 
wick  V.  McMurdo,  2  Munf.  244,  approved  in  Oswald 
V.  Tyler,  4  Rand.  87.   See  Thompson  v.  M.  &  M.  Bank, 

8  W.  Va.  651;  Coleman  v.  Anderson,  20  Gratt  425; 
Hudson  V.  Kline.  9  Gratt  879. 

"It  would  perhaps  seem  strange,  that  a  court  of 
equity  should  not  possess  the  power  of  relieving 
against  a  judgment  at  law,  obviously  unjust  and 
against  the  right  of  the  cause.  In  cases  of  fraud, 
surprise,  accident  trust,  and  the  like,  where  that 
court  has  complete  jurisdiction,  it  is  within  its  pecu- 
liar province  to  grant  relief,  where  the  parties  can- 
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mentioned,"  is  substantially  0ood.  the  snm  bein^ 
surplnsaffe,  and  the  conclusion  of  the  rerdlct  being, 
of  itself,  sufficient  to  show  the  real  sum  demanded. 
Roane  r.  Drummond.  6  Rand.  182. 

Extent  of  Recovery.— A  high  sherlif,  against  whom 
a  judgment  is  rendered,  for  the  default  or  miscon- 
duct of  his  deputy,  is  entitled  to  recover  of  the 
deputy,  not  only  the  amount  of  the  original  Judg- 
ment, but  all  additions  thereto  arising  from  the 
coroner's  commissions  included  in  a  forthcoming 
bond,  costs  of  the  Judgment  on  that  bond,  and  costs 
and  damages  on  appeals,  or  writs  of  supersedeas, 
until  its  affirmance  by  the  court  of  appeals.  But  a 
Judgment  in  his  favor  against  the  deputy,  if  ren- 
dered for  more  damages  than  have  been  recovered 
against  himself,  ought  to  be  reversed  with  costs. 
Stowers  v.  Smith,  5  Munf.  401. 

LlmiUtlon  to  Sue.— The  Act  of  1  Rev.  Code,  ch.  128, 
f  6,  p.  480,  limiting  proceedings  upon  Judgments, 
applies  to  Judgments  **when  assets**  or  "if  assets** 
and  will  begin  to  run  from  the  date  of  the  Judg- 
ment   Braxton  v.  Wood.  4  Oratt  25. 

JadgaMots  Quando  Acdderint.— But  it  was  held  in 
Smith  V.  Charlton,  7  Oratt.  425.  that  a  Judgment 
iiuando  acdderUiU  does  not  come  within  the  operation 
of  the  statute  of  limitations  in  relation  to  Judg- 
ments. 

Revival  agaloft  Persoiial  Represeotatlve.— Moreover. 
a  Judgment  obtained  against  a  testator  in  his  life- 
time, and  not  revived  against  his  personal  repre- 
sentative after  his  death,  within  five  years  from 
the  time  of  his  qualiacation.  is  barred  by  the  statute 
of  limitations.    Peyton  v.  Carr,  1  Rand.  48S. 

A.  PLEAS. 

1.  NUL  TIEL  tlBCOBD. 

Foreign  Judgment.— If  the  court  rendering  a  Judg- 
ment is  a  foreign  court,  it  is  not  Judicially  known 
by  us  as  a  court  of  record,  and  its  Judgments  are 
not  considered  as  records,  hence  it  follows  that  the 
plea  of  nvl  tUl  record  is  bad,  because  it  is  not  appli- 
cable to  foreign  Judgments.  Draper  v.  Oorman.  8 
Leigh  820. 

"The  maxim  of  the  law  is,  that  the  Judgment  of  a 
court  of  general  Jurisdiction,  Imports  absolute  ver- 
ity, and  its  truth  cannot  be  questioned,  either  by 
showing,  otherwise  than  by  the  record  Itself,  that 
the  court  had  no  Jurisdiction,  or  that  its  Jurisdiction 
was  fraudulently  obtained.  Both  upon  the  merits 
of  the  cause  of  action,  and  upon  all  Jurisdictional 
facts,  the  record  imports  absolute  verity  in  law, 
and  is  to  be  tried  by  the  court  upon  inspection  of 
the  record  only.  Hence  at  law,  the  validity  of  the 
Judgment  can  be  put  in  issue  by  the  plea  nul  tiel 
record  only,  and  if  on  inspection  it  turns  out  that  the 
plea  is  not  true,  there  is  an  end  of  the  controversy. 
If  its  validity  is  to  be  impeached  from  without 
some  other  appropriate  remedy  must  be  found.** 
Wandling  v.  Straw,  25  W.  Va.  002.  See  Smith  v. 
Johnson,  44  W.  Va.  278,  20  S.  E.  Rep.  600. 

2.  Nil  Dkbbt.— The  plea  of  fM  debet  is  not  a  good 
plea  to  an  action  of  debt  on  a  Judgment  of  another 
state  of  the  Union,  for  the  reason  that  the  Judgments 
of  sister  states,  being  regarded  as  domestic  Judg- 
ments, are  conclusive  in  other  states,  and  hence  the 
merits  cannot  be  re-examined.  Kemp  v.  Mundell, 
0  Leigh  12. 

In  an  action  of  debt  brought  in  Virginia  upon  a 
Judgment  of  the  circuit  court  of  the  District  of 
Columbia,  a  plea  of  nU  debet  is  proper,  but  a  special 
plea,  alleging  that  the  Judgment  was  recovered  on 
a  bill  of  exchange  drawn  while  the  party  was  in  a 


state  of  intoxication  Is  an  improper  plea.    Draper 
V.  Gorman.  8  Leigh  028. 

District  of  ColumMa. — In  was  the  unanimous  opinion 
of  the  court  in  Draper  v.  Oorman.  8  Leigh  018,  that 
the  Judgments  of  the  District  of  Columbia  are  to  be 
regarded  as  foreign  Judgments  in  the  courts  of 
Virginia,  and  hence  the  plea  of  nil  debet,  in  action  on 
such  Judgment,  would  be  a  good  plea.  The  court 
based  its  opinion  on  the  ground  that  the  full  faith 
and  credit  clause  of  the  constitution  of  the  United 
States  and  the  acts  of  congress  did  not  apply  to  the 
District  of  Columbia  but  only  to  the  states. 

In  an  action  of  debt  on  Judgments  of  the  courts  of 
Kentucky  the  plea  of  nU  debet  is  not  a  good  plea. 
That  plea  assumes  that  the  Judgment  is  not  con- 
elusive,  and  if  issue  were  taken  on  the  plea,  the 
plaintiff  would  waive  the  conclusive  effect  of  his 
Judgment:  this  he  can  only  assert  by  a  demurrer  to 
the  plea.    Clarke  v.  Day,  2  Leigh  ITS. 

*lt  is  abundantly  clear  th^t  the  plea  of  nU  debet  la, 
in  this  view  of  the  case,  the  proper  plea.  The  pro- 
ceedings of  a  foreign  court  are  never  looked  npon 
as  a  record,  because  they  have  not  the  force  of  a 
record.  This  position  requires  neither  argument 
norauthority  for  its  support'*  Tucksb,  P.  Draper 
V.  Oorman.  8  Leigh  028. 

Bbooks.  J.,  in  Kemp  v.  Mundell,  0  Leigh  17.  In  re- 
ferring to  his  opinion  in  Clarke  v.  Day.  2  Leigh  17^ 
said:  '*I  then  entertained  the  opinion  I  do  now,— 
thatthe  Judgments  of  our  sister  states,  under  the 
constitution  of  the  United  States  and  the  acts  of 
congress  in  pursuance  thereof,  are  to  be  treated  as 
domestic  Judgments;  and  that  the  effect  of  such 
Judgments  in  the  state  from  which  they  come,  is  a 
question  of  law,  not  a  question  of  fact  as  in  the  case 
of  foreign  Judgments.  And  I  was  surprised  to  hear 
it  argued  to  the  contrary  In  this  case.** 

Thus,  it  will  be  observed  that  where  the  courts 
decide  that  a  Judgment  of  another  state  is  a 
domestic  Judgment,  and  hence  conclusive,  the  plea 
of  nil  debet  is  inadmissible,  but  on  the  other  band, 
where  they  decide  that  such  Judgment  is  a  foreign 
Judgment  and  for  that  reason  not  conclusive  upon 
the  courts  of  the  home  state,  then  the  plea  of  nU 
debet  is  admissible.  Clarke  v.  Day,  2  Leigh  172: 
Draper  v.  Oorman,  8  Leigh  828. 

Defence  of  Want  of  Jartodlction.— In  any  action  or 
proceeding  at  law  upon  a  Judgment  of  a  conrt 
of  general  Jurisdiction  between  the  parties  thereto. 
in  which  such  Judgment  may  properly  be  used  as 
evidence  of  the  right  thereby  established,  the  de- 
fendant as  a  matter  of  defence  at  law  cannot  show 
that  the  court  did  not  acquire  Jurisdiction  of  tlie 
defendant  except  by  an  inspection  of  the  record. 
Wandling  v.  Straw.  25  W.  Va.  002. 

How  Pleoded.— Where  the  defence  of  want  of  J  arl»- 
diction  is  set  up,  such  defence  ought  to  be  specially 
pleaded,  and  cannot  be  made  under  the  plea  of  tml 
tiel  record,  nor  nil  debet.  Bowler  v.  Huston,  SO  Oratt. 
200. 

aeneral  lasuo.— *in  those  states,  where  the  plea  of 
nil  debet  is  held  to  be  a  good  plea  to  an  action  of 
debt  on  the  Judgment  of  a  sister  state,  the  defend- 
ant may  impeach  the  Justice  of  it  under  the  plea  of 
nil  debet,  upon  the  ground  that  he  never  had  notice 
of  the  proceeding.  But  the  party  may  also  plead 
the  matter  specially,  even  in  those  states.  And  In 
those  states  in  which  nil  debet  is  not  a  good  plea.  It  la 
obvious,  that  the  defendant  is  compelled  to  plead  tlie 
special  matter.  '*  Tuckkb.  P.  Wilson  v.  Bank  of  Mt 
Pleasant  0  Leigh  570.  See  also.  Draper  v.  Oonnan. 
8  Leigh  028. 
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DiipllcHy  fai  Plea.— In  Wllaon  v.  Bank  of  Mt  Pleas- 
ant, 6  heigh  570,  the  defendants  pleaded  that  they 
oeTer  executed  the  power  under  which  the  judffment 
saed  on  was  confessed,  and  that  they  had  no  notice 
of  the  commencement  or  pendency  of  the  suit  in  the 
state  where  the  Jndffment  was  rendered.  The  court 
held  that  an  objection  to  the  plea  on  the  irround  of 
dnplidtj  was  not  sustainable. 

Amendmtat  of  Dedaratioa.— Upon  trial  of  the  Issne 
of  mU  tUl  record,  the  court  may  allow  an  amendment 
of  the  declaration:  and.  If  the  defendant  consents, 
may  proceed  with  the  trial.  But  if  the  suit  be  in  the 
same  court  in  which  the  judgment  was  rendered,  it 
is  error  to  inspect  a  transcript  only,  instead  of  the 
original  record.    Anderson  v.  Dudley,  6  Call  520. 

Abctracts  m»  Bvldenoe.— An  abstract  as  applied  to 
records  means  ordinarily  a  mere  brief,  and  not  a 
copy  from  which  it  is  taken,  and  a  paper  writing 
being  only  an  abstract  of  an  alleged  Judgment,  and 
attested  as  an  abstract,  although  attested  by  the 
clerk  of  the  court  in  which  the  Judgment  was  ren- 
dered, cannot  ordinarily  be  read  as  proof  of  the 
alleged  Judgment,  where  the  existence  of  the  Judg- 
ment is  denied.    Dickinson  y.  Railroad  Co.,  7  W.  Va. 

m. 

XD.  EQUTTABLE  RBLIBP  AQAINST  JUDaMBNT5. 

A  court  of  chancery,  under  our  system  of  Juris- 
prudence, is  not  invested  with  power  to  annul  a 
judgment,  set  aside  the  verdict  of  the  Jury  and 
order  a  new  trial  at  law.  It  may  act  on  the  parties, 
bat  not  directly  on  the  Judgment,  nor  on  the  court 
which  rendered  it.  A  judgment  by  a  court  having' 
jorisdiction  to  render  it.  can  be  vacated  only  by 
some  direct  proceeding  at  law,  either  in  the  court 
in  which  the  judirment  was  recovered  or  some  other 
court  having  appellate  Jurisdiction.  Wynne  v. 
Newman.  75  Va.  811. 

Refaaal  to  Decide  Points  of  Law.— Wherever  a  case 
is  fnlly  and  fairly  tried  in  a  court  of  law,  the  deci- 
sion is  so  far  bindiniT.  that  it  can  only  be  examined 
by  an  appellate  court,  and  the  chancery  court  can- 
not interfere,  but  if  the  court  of  law  refuses  to  decide 
points  of  law,  or  to  reserve  them,  it  will  submit 
sQch  points  to  the  Jury,  and  if  they  decide  inequi- 
ubly,  chancery  may  interfere.  Picket  v.  Morris, 
2Wa8h.2S5. 

Clippie  Mien  ef  Evidence.— If  the  parties  in  an  action 
at  law  are  at  liberty  by  the  issue  to  go  fully  into  the 
examination  of  the  evidence,  and  having  done  so,  a 
verdict  is  found,  after  a  fair  trial,  a  court  of  chan- 
cery ought  not  to  direct  another  trial,  unless  a  part 
of  the  evidence  was  suppressed  by  the  court. 
Ambler  v.  Wyld,  2  Wash.  36. 

Bat  the  rule  now  is  that  after  the  cause  has  been 
once  fnlly  decided,  by  a  court  of  common  law, 
equity  will  not  grant  relief  against  the  Judgment. 
TerreU  v.  Dick.  1  Call  546. 

JadgBMBt  on  Pertbcomlng  Bond.— Judirment  on  a 
forthcoming  bond,  cannot  be  relieved  against  in 
equity  on  the  ground  that  a  slave  which,  by  the 
condition  of  the  bond,  was  to  be  forthcoming  on  a 
tfivenday,  had  run  away  and  could  not  be  produced, 
even  If  a  more  valuable  slave  was  offered  in  his 
stead.  Cole  v.  Fenwick,  Gilmer  184. 

Pailare  to  Secure  Bvldence.— But  where  the  Judg- 
ment debtor  could  not  secure  the  evidence  for  his 
defence  until  too  late  to  move  for  a  new  trial, 
relief  will  be  mranted  against  the  Judirment  in 
equity.  Vathir  v.  Zane.  6  Gratt  246;  Harvey  v. 
Seashol,4W.  Va.n5. 

OMBing  DcM.— A  court  of  equity  has  Jurisdiction 
to  relieve  against  a  Judgment  founded  on  a  gaming 


debt,  although  the  party  failed  to  defend  himself  at 
law,  and  gives  no  good  reason  for  such  failure,  and 
though  he  made  no  effort  to  obtain  a  new  trial  in  the 
common-law  court.  Skipwith  v.  Strother.  3  Rand. 
214;  White  V.  Washington,  5  Gratt.  645. 

Where  a  Judgment  has  been  obtained  against  the 
obUffor,  on  a  bond  for  money  won  at  gaming,  and 
in  the  absence  of  any  fraudulent  representations 
by  the  obligor,  a  court  of  equity  will  relieve  the  - 
obliffor  against  the  Judgment  on  the  ground  of  the 
original  turpitude  of  the  transaction.  Woodson  v. 
Barrett,  2  H.  &  M.  80.  8  Am.  Dec.  612. 

Trust  and  Confidence.— In  a  case  involving  trust 
and  confidence,  and  in  which  it  appears  reasonable 
to  allow  the  complainant  the  benefit  of  the  defend- 
ant's oath,  relief  may  be  given  in  equity,  although 
the  party  neglected  to  make  the  proper  defence  at 
law.    Spencer  v.  Wilson,  4  Munf .  180. 

Defect  of  Title.— Where  a  purchaser  comes  into  a 
court  of  equity  for  relief  against  a  Judgment  at  law, 
on  the  ground  of  a  defect  in  the  vendor's  title  to  a 
part  of  the  tract  of  land  purchased,  it  is  not  enough 
for  him  to  allege  such  defect  or  want  of  title;  he 
must  prove  an  actual  eviction,  or  superior  title  in 
some  other  person.  Yancey  v.  Lewis,  4  H.  &  M.  800. 
See  Amick  v.  Bowyer,  8  W.  Va.  7. 

Remedy  by  Statute.— Generally,  a  party  to  a  Judg- 
ment or  decree  against  him,  who  has  been  proceeded 
against  by  order  of  publication  must  obtain  relief, 
if  he  has  defence  against  the  claim  on  which  the 
action  or  proceeding  in  which  the  Judgment  or 
decree  is  had,  by  adopting  the  remedy  prescribed 
by  the  statute  in  such  cases.  Vance  v.  Snyder,  6  W. 
Va.  24. 

A.  GROUNDS  OF  REL.IEP— GENERAL  RULE.— It 
has  become  a  principle,  and  maxim  of  equity,  as 
well  settled  as  any  other  whatever,  that  a  party 
will  not  be  entertained  in  a  court  of  equity,  on  a  bill 
seeking  relief  against  a  Judgment  at  law,  which  has 
been  rendered  against  him  in  consequence  of  his 
defaultupongrounds  which  might  have  been  suc- 
cessfully taken  in  the  court  of  law.  unless  some 
reason  founded  in  fraud,  accident,  surprise,  or  some 
adventitious  clrcamstances  beyond  the  control  of 
the  party  be  shown,  why  the  defence  was  not  made 
in  that  court  Alf ord  v.  Moore,  15  W.  Va.  607 ;  Braden 
V.  Reitzenberger,  18W.  Va.  286;  Holland  v.  Trotter, 
22  Gratt.  141:  Knapp  v.  Snyder,  15  W.  Va.  484;  Meem 
V.  Rucker.  10  Gratt  509;  Smith  v.  McLain,  11  W.  Va. 
664;  Shields  v.  McClung,  6  W.  Va.  79;  Alleman  v. 
Klirht  19  W.  Va.  201;  Black  v.  Smith,  18  W.  Va.  800; 
Price  V.  Hamer,  17  W.  Va.  528;  Sayre  v.  Harpold. 
88  W.  Va.  568, 11  S.  E.  Rep.  16;  Haseltine  v.  Brlckey. 
16  Gratt  120;  Mackey  v.  Mackey,  29  Gratt  156; 
Goolsby  V.  St.  John,  25  Gratt  146;  Turner  v.  Davis, 
7  Leigh  227;  Chapman  v.  Harrison,  4  Rand.  836:  Van- 
lew  V.  Bohannan.  4  Rand.  587;  Farmers'  Bank  v. 
Vanmeter,  4  Rand.  658;  Blerne  v.  Mann,  5  Leigh  864; 
Hamsbarger  v.  Kinney,  18  Gratt  511;  Ayres  v. 
Morehead,  77  Va.  588;  Bamett  v.  Barnett  88  Va.  504, 
2S.  E.  Rep.  788:  Cabell  v.  Roberts,  6  Rand.  580;  Fen- 
wick V.  McMurdo,  2  Munf.  244,  approved  in  Oswald 
V.  Tyler,  4  Rand.  87.  See  Thompson  v.  M.  &  M.  Bank. 
8W.  Va.  661;  Coleman  v.  Anderson,  29  Gratt  425; 
Hudson  V.  Kline,  9  Gratt.  879. 

"It  would  perhaps  seem  strange,  that  a  court  of 
equity  should  not  possess  the  power  of  relieving 
asrainsta  Judgment  at  law,  obviously  unjust,  and 
against  the  right  of  the  cause.  In  cases  of  fraud, 
surprise,  accident,  trust,  and  the  like,  where  that 
court  has  complete  Jurisdiction,  it  is  within  its  pecu- 
liar province  to  grant  relief,  where  the  parties  cau- 
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notobtalnitatlaw.  *  *  *  I  admit,  that  tbe  courts 
of  law  and  equity  should  be  confined  within  their 
proper  spheres,  and  that  the  line  which  separates 
their  respective  Jurisdictions  should  be  carefully 
guarded."    Picket  v.  Morris,  2  Wash.  27S. 

It  is  not  the  province  of  courts  of  equity  to  see 
that  Justice  is  done,  in  the  abstract.  In  all  possible 
cases,  but  only  to  lend  its  aid,  when  from  any  cause, 
without  his  own  default  or  nefflect,  a  party  defend- 
ant at  law,  cannot  have  Justice  done  him  in  the 
courts  of  law;  and  this  is  true,  where  the  discounts, 
abatements  or  damages,  which  are  claimed  to  be 
set  off  in  equity,  arise  out  of  a  breach  of  the  same 
contract  on  which  the  Judgment  at  law  is  founded. 
Cabell  V.  Roberts,  6  Rand.  S80. 

Brror  la  Judgment.— But  error  in  a  Judgment  at 
law,  however  apparent,  is  no  ground  for  relief  in 
equity,  but  the  party  must  show  some  special  equi- 
table circumstances,  such  as  fraud  or  surprise,  to 
entitle  him  to  the  interposition  of  a  court  of  chan- 
cery.   Turpin  V.  Thomas,  2  H.  &  M.  180. 

Mere  Error  in  Law  Court— So  chancery  will  not 
enjoin  a  Judgment  at  law  and  grant  a  new  trial 
merely  for  error  in  the  law  court,  but  only  because 
of  fraud,  accident,  surprise,  or  some  adventitious 
circumstance  unknown  to  the  party  before  Judg- 
ment, and  beyond  his  control.  Graham  v.  Bank,  45 
W.  Va.  701,  88  S.  £.  Rep.  246. 

Mere  Brror  In  Law.— Moreover,  a  court  of  equity 
will  not  relieve  against  the  Judgment,  on  the  ground 
of  error  in  law  only;  it  must  appear  that  Justice 
requires  its  interposition,  that  the  party  was  pre- 
vented from  obtaining  it  by  the  legal  forms  of 
pleadings,  or  by  some  fraud,  accident,  or  mistake. 
Klncaid  v.  Cunlngham,  2  Munf.  l. 

Judgment  Contrary  to  Equity. —No  rule  of  law  is 
better  settled  than  that  a  court  of  equity  will  not 
relieve  against  a  Judgment  on  the  ground  of  its 
being  contrary  to  equity  unless  the  defendant  was 
ignorant  of  the  gronnd  of  defence,  or  was  prevented 
from  availing  himself  of  it  by  fraud  or  accident, 
unmixed  with  fault  or  negligence  on  his  part. 
Gentry  v.  Allen,  S2  Gratt.  254;  Richmond  Enquirer 
Co.  V.  RoblnsoD,  21  Gratt.  548. 

Negligence  of  Agents.— But  equity  will  not  relieve 
against  a  Judgment  at  law  If  the  omission  of  the 
defendant  to  avail  himself  of  his  defence  at  law  was 
unmixed  with  any  negligence  in  himself  or  his 
agents.  Richmond  Enquirer  Co.  v.  Robinson,  24 
Gratt.  548. 

Thus  the  negligence  of  an  officer  of  a  corporation, 
in  allowing  a  Judgment  to  be  rendered  against  his 
corporation  as  garnishee  when  the  debt  had  been 
previously  assigned  to  another  party,  and  notice 
thereof  had  been  given  to  another  officer,  will  ex- 
clude the  corporation  from  relief  in  equity  against 
the  Judgment  Richmond  Enquirer  Co.  v.  Robinson, 
24  Gratt  548. 

Parties  Plaintiff,— No  person  can  enjoin  a  Judg* 
ment  at  law,  to  which  he  is  not  a  party,  but  if  he  is 
aggrieved,  he  should  pray  an  injunction  to  the  exe- 
cution.   Jordon  v.  Williams.  8  Rand.  501. 

B.  BILLS  FOR  NEW  TRLALS  AND  INJUNCTION. 

1.  DEiTBNCBS  Not  Ayailablb  at  Law.— In  general, 
any  facts  which  prove  it  to  be  against  conscience  to 
execute  a  Judgment  and  of  which  the  injured  party 
could  not  have  availed  himself  in  a  court  of  law,  or 
of  which  he  might  have  availed  himself  at  law,  but 
was  prevented  by  fraud  or  accident  unmixed  with 
any  fault  or  negligence  in  himself  or  agents,  will 
authorize  a  court  of  equity  to  interfere  by  injunc- 
tion to  restrain  the  adverse  party  from  availing 
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himself  of  such  Judgment 
26  Gratt  07. 

"It  may  be  stated  as  a  general  principle,  in  regard 
to  injunctions  after  a  Judgment  at  law,  that  any 
facts  which  prove  it  to  be  against  conscience  to 
execute  such  Judgment  and  of  which  the  injured 
party  could  not  have  availed  himself  In  a  court  of 
law,  and  of  which  he  might  have  availed  himself  in 
a  court  of  law,  but  was  prevented  by  fraud  or 
accident  unmixed  with  any  fault  or  negligence  In 
himself  or  agents,  will  authorize  a  court  of  equity 
to  interfere  by  injunction  to  restrain  the  adverse 
party  from  availing  himself  of  such  judgmenu. 
♦  ♦  *  Neither  will  a  court  of  equity  relieve 
against  a  Judgment  at  law  where  the  case  in 
equity  proceeds  upon  a  defence  equally  avaiU 
able  at  law,  but  the  plalntlif  must  establish 
some  special  grounds  for  relief.  And  this  doctrine 
goes  still  further,  for  it  is  the  general  rule  that 
a  defence  cannot  be  set  up  as  a  ground  for  a  bill 
In  equity  for  an  injunction  which  has  been  fully 
and  fairly  tried  at  law,  although  it  may  be  the 
opinion  of  a  court  of  equity  that  the  defence  ought 
to  have  been  sustained  at  law."  Ensign  Mf^.  Co.  v. 
McGlnnis,  80  W.  Va.  582,  4  S.  E.  Rep.  782.  See  Lewis 
V.  Wyatt  2  Rand.  114;  Stafford  v.  Carter,  4  Gratt  O: 
Pranks  v.  Morris,  9  W.  Va.  664;  Spotswood  v,  Hlggen- 
botham,  6  Munf.  818;  Ayres  v.  Morehead,  77  Va.  CM. 
A  court  of  equity  will  never  enjoin  a  judgment  on 
the  ground  that  it  would  have  been  reversible  if  the 
proper  steps  had  been  taken  in  the  court  of  law, 
but  by  mistake  a  confession  of  Judgment  had  been 
entered.    Bank  v.  Vanmeter,  4  Rand.  558. 

Plaintiff  Entitled  to  Credits.— Where  on  a  bUl  of 
injunction,  to  stay  proceedings  on  a  judgment  at 
law,  if  it  appear  from  the  commissioner's  report 
not  excepted  to  by  the  defendant  that  the  plaintiff 
is  entiUed  to  a  credit  which  the  defendant  failed  to 
give,  the  court  ought  not  to  set  aside  the  order  for 
account  and  dismiss  the  bill,  on  the  ground  that 
the  plaintiff  had  neglected  to  carry  into  effect  a 
previous  order  referring,  by  consent  of  the  parties, 
the  accounts  between  them  to  a  different  commis* 
sioner;  but  the  last  order  having  been  made  on  the 
defendant's  motion,  the  report  being  excepted  to 
for  want  of  notice,  to  the  plaintiff,  of  the  time  and 
place  of  taking  the  account  and  such  exception 
appearing  well  founded,  a  new  account  ought  to  be 
directed.    Roberts  v.  Jordans,  8  Munf.  488. 

If  a  bill  of  injunction  to  stay  proceedings  on  a 
Judgment  charges  the  plaintiff  at  law  with  bavlng 
failed  to  do  an  act  on  which  the  equity  of  his  claim 
depends,  and  in  his  answer,  he  takes  no  notice  of 
that  allegation,  the  court,  on  the  hearing,  will  con- 
sider this  an  admission  that  he  has  not  done  tlic  act 
in  question,  and  will  decree  against  him  withoataxiy 
exception  to  the  answer,  or  any  interlocutory  order 
taking  the  bill  for  confessed  in  part  Page  ▼.  Win- 
ston, 8  Munf.  208. 

Reasons  for  Rnle— After  a  trial  at  law,  new  trials 
should  not  be  granted  by  a  court  of  equity,  merely 
because  injustice  may  have  been  done  at  law.  a 
party,  to  entitle  himself  to  a  new  trial,  must  show 
that  he  has  been  guilty  of  no  laeh^i;  that  he  has  done 
everything  that  could  be  reasonably  required  of 
him,  to  obtain  relief  at  law.  A  bill  for  a  new  trial, 
is  watched  by  equity  with  extreme  jealousy,  it 
must  see  that  Injustice  has  been  done,  not  merely 
through  the  Inattention  of  the  parties,  but  for  such 
causes  as,  in  cases  of  complicated  accounts,  wliere 
the  party  has  not  made  defence,  because  it  was 
Impossible  for  him  to  do  it  effectually  at  law.  or 
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▼bere  a  rerdict  bas  been  obtained  by  fraud,  or 
where  aparty  has  possessed  himself  Improperly  of 
sometbiniT*  by  means  of  which  be  has  an  nncon- 
sclentioas  adTantasre  at  law.  which  equity  will  either 
pot  out  of  the  way  or  restrain  him  from  usinff.  But, 
without  circumstances  of  this  kind,  equity  never 
interferes  to  rrant  a  new  trial  of  a  matter,  which 
bas  already  been  discussed  in  a  court  of  law,  and 
oTer  which  the  court  of  law  had  full  Jurisdiction. 
Per  Cabr,  J.  Faullcnerv.  Harwood,  6  Rand.  125; 
Arthur  ▼.  Chavls.  6  Rand.  144. 

JiKlfent  on  Pnuidaleiit  Deed  of  Trust —Where  prop- 
erty conveyed  by  a  deed  of  trust  is  seized  in  ezecu- 
tioo  by  judement  creditors  of  the  ffrantor  and  sold, 
an  indemnity  bond  beinff  siven,  and  in  an  action  by 
the  trustee  on  the  bond  the  Judflrment  creditors  set 
up  that  the  deed  was  fraudulent,  but  failed  to  prove 
it.  and  judgment  is  rendered  against  them,  and 
subsequently  they  filed  a  bill  in  equity  on  the  ground 
of  after-discovered  evidence,  establishing  the  fraud 
as  to  some  of  the  debts  secured,  and  asking  for  an 
Injunction  against  the  judgment,  that  a  new  trial 
be  granted,  for  an  accounting  by  the  trustee  and 
for  general  relief,  it  was  held,  among  other  things, 
that  the  complainant  had  a  right  to  call  for  an 
account  of  the  trust  subject,  and  to  have  it  disposed 
of  among  all  the  parties  according  to  their 
respective  rlffhts.    Billups  v.  Sears,  5  Gratt  81. 

Trial  of  Coveot.— Althoug-h  a  party  may  be  let  into 
a  court  of  equity,  on  grounds  which  he  could  not 
have  used  on  the  trial  of  a  eatoeat,  and  which,  in  fact, 
make  another  case  (in  reference  to  that  which  he 
might  have  availed  himself  of  on  such  trial),  or 
upon  a  case  suggesting  and  proving  that  he  was 
prevented  by  fraud  or  accident  from  prosecuting 
his  MtMrt:  he  is  not  to  be  sustained  in  a  court 
of  equity  on  such  grounds  as  were  or  might  have 
been  brought  forward  on  the  trial  of  the  caveat. 
Soland  V.  Cromwell,  4  Munf .  166.  But  see  Christian 
V.  Christian,  6  Munf.  684. 

RiKirt  to  Rodeem  Property.— Where  a  bill  shows  an 
equitable  right  in  a  wife  to  redeem  her  husband's 
property  from  a  tax  sale,  under  a  statutory  pro- 
vision, and  the  defence  could  not  have  been  pleaded 
at  law,  equity  will  grant  an  injunction  at  her  suit 
against  a  judgment  in  ejectment  for  possession 
against  her  husband,  based  on  the  tax  title.  Sperry 
V.  Gibson,  8  W.  Va.  682. 

CoodeaiiHrtloB  Proceedings.— A  court  of  equity  does 
not  interfere  with  judgments  at  law  unless  the 
complainant  has  an  equitable  defence  of  which  he 
could  not  avail  himself  at  law,  or  had  a  good  de- 
fence at  law  which  he  was  prevented  from  availing 
himself  of  by  fraud  or  accident  unmixed  with  neg- 
ligence in  himself  or  his  agents.  Thus  equity  has 
DO  juTisdiction  to  declare  a  judgment  in  condemna- 
tion proceedings  null  and  void  because  it  constitutes 
a  cloud  upon  the  title,  where  the  complainant  is  out 
of  possession  of  the  land.  He  has  a  complete  remedy 
at  law  in  an  action  of  ejectment  for  the  recovery  of 
the  land.  L.  &  N.  R.  Co.  v.  Taylor,  08  Va.  886,  84  S.  E. 
Rep.  1018. 

''Now  I  do  not  say,  that  the  county  court,  sitting 
as  a  court  of  law,  could  not  upon  motion,  in  a  sum- 
mary way.  try  these  questidhs;  but  I  do  say,  that  in 
that  mode,  it  would  not  have  aiforded  as  safe  or  as 
convenient  a  tribunal  for  the  trial  of  them,  as  a 
court  of  equity  upon  regular  pleadings  and  proofs. 
Ami  thi»  eontideration,  U  toiU  be  reeolleeted,  forme  one 
of  the  {/rounds  in  equity  for  aeeumSna  Jurisdiction.  But 
there  Is  another,  perhaps  a  stronger  ground.  The 
indorsement  of  the  execution  for  Crawford's  bene- 


fit gave  him  nothing  but  an  equitable  right,  which 
could  have  no  weight  in  a  court  of  law,  belonged 
exclusively  to  equity,  and  must  finally  have  brought 
the  cause  there  for  decision."  Crawford  v.  Thur- 
mond, 8  Leigh  86. 

It  is  a  clearly-established  principle,  that  a  judg- 
ment of  a  court  of  common  law,  though  erroneous, 
given  on  a  legal  question,  shall  never  be  corrected 
or  disturbed  in  equity,  upon  groimds  which  were 
proper  for  the  consideration  of  the  common-law 
courts,  unless  the  applicant  to  the  court  of  equity 
can  show  some  particular  circumstances  to  have 
taken  place,  operating  as  an  impediment  to  hi» 
availing  himnelf  of  those  grounds  upon  the  trial  at 
law,  for  a  court  of  equity,  ought  not,  by  a  side  wind, 
to  undertake  to  reverse  a  common-law  judgment, 
although  from  principles  before  established  in 
other  cases,  they  would  probably  reverse  the  judg- 
ment, if  regularly  brought  before  them,  on  the 
common-law  side  of  the  court.  And  it  is  better 
even  in  the  eye  of  a  court  of  equity,  that  an  Individ' 
ual  should  suffer  an  injury,  arising  from  his  own 
acts  and  conduct,  than  that  court  should,  with 
the  view  of  relieving  him,  usurp  a  jurisdiction  pro- 
hibited by  law,  and  break  down  the  partitions 
wisely  established  in  our  judiciary  system.  Branch 
V.  Burnley,  1  Call  147. 

Jndirment  on  Palse  Return  of  Process.— ''One  line  of 
cases  holds  that  a  party  who  had  been  injured  by  a 
judgment  rendered  in  his  absence  may  have  relief 
in  equity  if  he  can  succeed  in  showing  that  he  was 
not  summoned,  and  did  not  hear  of  the  proceedings 
In  time  to  make  defence  or  to  obtain  a  new  trial, 
and  that  he  has  a  meritorious  defence.  Freem.  on 
Judgm.  sec.  496.  Another  class  of  cases  holds  that  a 
court  of  equity  cannot  grant  relief  in  such  a  case 
unless  the  false  return  of  service  was  procured  or 
induced  by  the  plaintiff,  or  he  can  in  some  way  be 
connected  with  the  deception:  thus  likening  the 
case  to  those  cases  in  which  the  defendant  has 
been  prevented  from  setting  up  his  defence  by 
the  trickery  or  fraud  of  his  adversary.  The  rule 
of  this  latter  class  of  cases  is  perhaps  the  better 
doctrine.  The  risk  of  opening  a  judgment  or  decree 
on  an  allegation  which,  like  that  of  the  failure  to 
serve  process,  or  the  want  of  notice,  depends  upon 
the  uncertain  testimony  of  witnesses,  is  so  great  that 
the  injured  party  should  be  left  to  his  remedy  in 
the  same  case  where  relief  can  be  had  in  that  case, 
or  to  his  remedy  against  the  ofllcer  who  has  made 
the  false  return,  unless  that  return  was  in  some 
way  procured  or  induced  by  the  plaintiff,  or  he  is  in 
some  way  responsible  for  the  defendant's  want  of 
notice  of  the  suit,  or  of  the  proceedings  therein." 
Per  Buchanan,  J.  Preston  v.  Klndrlck,  04  Va.  760,  27 
S.  £.  Rep.  688.  See  Ramsburg  v.  Kline,  90  Va.  466, 81 
S.  E.  Rep.  606. 

Unanthorlzed  Appoormnce  by  Attorney.— when  a  de- 
fendant, by  bill  in  equity,  seeks  to  nullify  a  judg- 
ment at  law  obtained  against  him  without  service 
of  process,  upon  the  unauthorized  appearance  by 
attorney,  to  succeed  he  must  have  a  clear  prepon- 
derance of  evidence  sustaining  the  allegations  of 
hisbilL  Smith  V.  Johnson,  44  W.  Va.  278,  29  S.  E. 
Rep.  600.    See  also,  Wandllngv.  Straw,  26  W.  Va.  608. 

It  was  held  in  Raub  v.  Otterback,  80  Va.  046. 16  S. 
E.  Rep.  988,  that  the  testimony  of  one  of  the  defend- 
ants was  properly  admitted,  to  the  effect  that  he 
never  knew  either  of  the  attorneys  who  appeared 
in  the  original  chancery  proceedings  in  which  the 
decree  was  rendered,  that  he  never  employed  them, 
and  that  he  never  heard  of  the  suit  until  recently. 
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^here,  unless  counsel  did  actually  appear  for  him 
^Ith  his  autbority,  the  court  never  acquired  Jurls- 
•diction. 

If  It  appears  by  the  record  that  an  attorney  ap- 
l;)eared  for  the  defendant  in  a  court  of  general 
jurisdiction,  such  appearance  crives  the  court  juris- 
diction of  the  person  of  the  defendant:  and  if  the 
attorney  so  appeared  without  his  authority,  that 
fact  cannot  be  shown  as  a  defence  at  law  In  any  ac- 
tion or  proceeding  upon  the  Judgment,  where  the 
same  may  properly  be  used  as  evidence  of  the  riirht 
thereby  established.  Wandlinff  v.  Straw.  25  W.  Va. 
602. 

2.  DSFENCBS  AVAILABLB  AT  LAW  OB  IN  EQUITT. 

Usury.— It  is  well  settled  in  Virsinla  that  a  court 
of  equity  will  interfere  with  a  Judgment  at  law,  to 
relieve  affainst  usury.  Qreer  v.  Hale,  96  Va.  538,  n 
S.  E.  Rep.  878. 

But  where  relief  is  souffht  in  equity,  acainst  a 
judgment  at  law,  on  the  ground  of  usury,  the  bill 
must  put  the  usury  directly  in  issue.  Brown  v. 
Toell.  5  Rand.  548.  See  also,  Bloss  v.  Hull,  27  W. 
Va.  508. 

"The  rule  is  established  that  a  party  having  a  rood 
lesral  defence  shall  not,  after  a  Judgment  at  law, 
come  into  a  court  of  equity  upon  the  leffal  matter 
without  alleffinff  and  proving  good  excuse  for  not 
uslnff  it  at  law;  and  moreover  a  court  of  equity  will 
not  ffrant  relief  merely  because  injustice  has  been 
done."  Allen  v.  Hamilton.  0  Gratt.  267;  Slack  v. 
Wood.  9Qratt.  40:  Ensign  Mfff.  Co.  v.  McOinnis,  80  W. 
Va.  532,  4  S.  E.  Rep.  782;  Collins  v.  Jones,  6Lielffh  530, 
20  Am.  Dec.  216:  Morg-an  v.  Carson,  7  Leigh  288. 

Equity  will  relieve  aflrainst  a  Judgment  at  law, 
based  on  a  decision  that  a  bond  bears  more  than  le- 
ffal  interest,  and  for  that  reason  is  deemed  usurious 
in  a  court  of  law.  and  will  decree  just  compensation, 
if  the  transaction  be  fair.  Braxton  v.  Willing,  4 
Call  288. 

Bffectof  Statotes.— And  the  change  In  the  statute, 
declaring  that  usurious  contracts  shall  be  deemed 
for  an  iUeffal  consideration,  instead  of  void,  as  for- 
merly, furnishes  no  warrant  for  departing  from  the 
lonff-established  rule  that  a  court  of  equity  will  go 
behind  a  J  udrment,  to  relieve  ag-ainst  usury.  Greer 
V.  Hale.  96  Va.  588.  28  S.  E.  Rep.  878;  Bank  v.  Fuffate, 
08  Va.  881,  28  S.  E.  Rep.  884;  Youuff  v.  Scott,  4  Rand. 
415. 

Bvldence  Doubtful— Laches.— But  a  court  of  equity 
will  refuse  to  ffrant  relief  on  the  srround  that  the 
Judgment  is  for  usury,  where  the  evidence  is  doubt- 
ful and  there  has  been  a  lonff  delay.  Terry  v. 
Dickinson,  75  Va.  475. 

Refusal  of  New  Trial— After  a  verdict  for  the 
plaintiff  in  an  action  sounding  in  damages,  and  a 
refusal  by  the  court  of  law  to  grant  a  new  trial,  a 
court  of  equity  ought  cautiously  to  Interpose. 
Meredith  v.  Johns.  1  H.  &  M.  564. 

Refusal  to  Continue.— If  defendant  at  law  be  ruled 
into  a  trial  in  the  absence  of  some  of  the  witnesses, 
to  whose  materiality  he  has  made  affidavit,  he  may 
except  to  the  opinion  of  the  court,  and  proceed  to 
obtain  relief  in  superior  court  of  common  law,  but 
not  In  chancery.  Syme  v.  Montague,  4  H.  &  M.  180. 
Discharge  of  Bond.— In  a  suit  In  equity  to  obtain 
relief  against  a  Judgment  obtained  on  a  bond,  if 
the  bond  has  been  discharged,  that  fact  cannot 
avail  the  complainant,  as  he  should  have  set  It  up 
as  a  defence  in  the  action  on  the  bond.  Barnett  v. 
Bamett,  88  Va.  604,  2  S.  E.  Rep.  788. 

Failure  of  Consideration.— Under  sec.  5,  6,  ch.  126, 
Code  of  W.  Va..  equity  has  Jurisdiction  on  the  three 


grounds,  of  failure  of  consideration,  fraud  In  the 
procurance  of  the  note,  and  breach  of  warranty  of 
title  to  personal  property,  and  it  expressly  gives  the 
right  to  make  defence  at  law,  or  omit  that  and  go 
into  equity,  as  the  debtor  prefers,  without  giving 
any  excuse  for  not  defending  at  law.  Jarrett  v. 
Gkx>dnow,  80  W.  Va.  602,  20  S.  E.  Rep.  875:  Bias  ▼. 
Vlckers,  27  W.  Va.  456.  See  Dorsey  v.  Shepherd*  0 
W.  Va.  fW. 

For  a  party  entitled  to  plead  In  an  action  at  law 
the  defences  specified  in  Code  W.  Va.,  ch.  120,  sec.  5, 
need  not  plead  them  in  the  action,  but  may  avail 
himself  of  them  in  equity  without  any  excuse  for 
not  using  them  at  law.  Jarrett  v.  Goodnow,  SB  W. 
Va.  602,  20  S.  E.  Rep.  575;  Bias  v.  Vlckers,  27  W.  Va. 
466. 

Need  Not  Allege  Bzcuse.— Where  failure  of  consid- 
eration is  a  defence.relied  upon  against  a  bond,  for 
the  payment  of  money,  such  defence  is  an  equitable 
one,  and  the  party  entitled  to  make  it  is  not  bound 
to  make  it,  in  the  court  of  law— it  is  at  his  option 
whether  he  will  make  such  defence  in  the  court  of 
law  or  equity,  and  if  Judgment  had  been  obtained 
on  the  bond  in  a  court  of  law,  it  is  not  necessary  to 
entitle  him  to  make  his  defence  In  equity  against 
the  Judgment  that  he  should  aver  in  his  bill  any 
excuse,  for  not  making  such  defence  in  the  action 
at  law.  Code  W.  Va.,  ch.  126,  sec.  6;  Ludington  v. 
Tiffany,  6  W.  Va.  11. 

Is  Bound  by  His  Election.— Though  where  statute 
gives  the  right  to  a  defendant  to  defend  at  law,  or 
obtain  relief  in  equity,  and  he  avails  himself  of  his 
right  to  make  his  defence  at  law  and  a  Judgment  is 
given  against  him,  he  cannot  afterwards  obtain 
relief  In  equity.  Knott  v.  Seamands,  25  W.  Va.  00: 
Sanders  v.  Branson,  22  Gratt  864:  Penn  v.  Reynolds. 
28  Gratt  518;  1  Barton's  Ch.  Pr.  (2d  Ed.)  41;  Bias  v. 
Vlckers,  27  W.  Va.  456. 

After  a  party  has  been  fully  heard  In  a  court  of 
law.  in  a  case  in  which  the  rule  is  the  same  in  equity 
as  at  law,  he  shall  not  be  permitted  to  go  Into  a 
court  of  equity  on  the  same  controverted  polnta. 
Morris  v.  Roes,  2  H.  &  M.  406. 

Fraud,  Accident,  Surprise,  Mtotake.— Courts  of 
equity  have  always  granted  relief,  when  it  is  shown 
that  the  reason  why  the  defence  was  not  made  at 
law,  was  founded  in  fraud,  accident  surprise,  mis- 
take, or  some  adventitious  circumstance  beyond  the 
control  of  the  party.  Holland  v.  Trotter,  22  Gratt 
141 :  Mason  v.  Nelson,  11  Leigh  227;  Mosby  v.  Haskins. 
4  H.  &  M.  427;  Dey  v.  Martin.  78  Va.  1 ;  Knapp  v.  Sny- 
der. 15  W.  Va.  484:  Moore  v.  Llpscombe,  82  Va.  646: 
Erwin  V.  Vint  6  Munf.  267;  Price  v.  Fuqua,  4  Mnnf. 
68;  Callaway  v.  Alexander.  8  Leigh  114:  Anderson  v. 
Woodford,  8  Leigh  810;  Halcomb  v.  Innis.  4  Gail 
864;  McFarland  v.  DlUy,  5  W.  Va.  185:  Thomas  ▼. 
Jones.  06  Va.  828,  86  S.  E.  Rep.  882. 

"Courts  of  equity  relieve  against  Judgments  at  law 
upon  the  ground  that  the  party  injuriously  afifected 
thereby  has  a  defence  of  which  he  could  not  bave 
availed  himself  in  a  court  of  law,  or  of  wliich 
he  might  have  availed  himself,  but  was  pre- 
vented by  fraud  or  accident  unmixed  witb  any 
fault  or  neglect  on  his  part  *  *  *  *  The  cases 
fully  establish,  that  after  a  trial  at  law.  a  i>arty 
to  entitle  himself  to  have  a  new  trial  granted  by  a 
court  of  equity,  must  show  that  he  has  been  irnilty 
of  no  laches;  that  he  has  done  everything  that 
could  reasonably  be  required  of  him  to  obtain 
relief  at  law.  Without  such  excuse,  whicb  is  to 
be  Judged  of  according  to  the  circumstances,  he 
cannot  get    relief  in    equity."    Per   STAPr.^3,    j. 
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Green  ▼.  liassle,  21  Gratt  358;  Ay  res  y.  Morebead. 
77Va.586. 

Moreorer.  it  Is  immaterial  that  an  act  was  done  in 
irood  faith  and  withont  fraudulent  intent,  for  if  by  it 
an  adTantasre  has  l>een  obtained  which  it  Is  against 
gooA  conscience  to  enjoy,  a  conrt  of  equity  will 
relieTe  airalnst  it  Thomas  y.  Jones,  06  Va.  8S3,  86  S. 
E.  Rep.  382,  citlnsr  Holland  t.  Trotter,  22  Qratt  141. 

Cooditfcnied  upon  Payment  of  Costs.— A  complainant 
whose  remedy  was  complete  at  common  law,  but 
who  by  accident  was  prevented  from  making  it 
there,  may  be  relieved  acainst  the  Judgment,  but 
ought  to  pay  the  costs  in  chancery.  Degraffenreid 
T.  Donald,  S  H.  &  M.  la 

Prevented  from  Sufierior  Nonsuit.— But  where  a 
plaintiff  suffers  a  verdict  and  j  udgmen t  to  go  airainst 
htm  at  law,  he  cannot  apply  to  a  court  of  equity  to 
grant  him  a  new  trial,  on  the  ground  of  his  having 
been  surprised  at  the  trial  at  law,  by  unexpected 
eridence,  unless  he  was  prevented  by  fraud  or  acci- 
dent from  suffering  nonsuit.  Oswald  v.  Tyler,  4 
Band.  19;  Barrett  v.  Floyd,  8  Call  681. 

Qmmiag  Contracts.— In  an  action  at  law  on  a  promise 
founded  on  a  gaming  consideration.  If  the  defend- 
ant is  surprised  at  the  trial,  and  there  is  a  verdict 
and  Judgment  acrainst  him,  he  may  come  into  equity 
for  relief,  thouirh  he  made  no  effort  to  obtain  a  new 
trial  in  the  common>law  court  White  v.  Washing- 
ton, 5  Gratt  645. 

Mirtasl  nistake  of  Law.— But  a  court  of  equity  will 
not  relieve  against  a  Judgment  a  party  who  was 
prevented  from  making  his  defence  at  law  by  a 
mistake  of  law,  although  it  was  a  mutual  mistake 
by  both  parties  to  the  suit  Richmond,  etc,  Co.  v. 
SMppen.  2  P.  &  H.  887. 

MIstaksofClork. 

CMtra.— A  judgment  however,  against  a  sheriff, 
under  a  mistaken  opinion  of  the  clerk  as  to  the  law, 
that  the  bail  piece  was  insufficient  the  counsel  hav- 
ing agreed  that  it  might  be  filed,  was  relieved 
against  in  equity.    Smith  v.  Wallace,  1  Wash.  264. 

rUsUka  by  Jniy.— So  also,  a  Judgment  at  law  may 
be  enjoined  on  the  ground  of  mistake  by  the  Jury, 
ascertained  by  after-discovered  evidence.  Rust  v. 
Ware,  6  Oratt  60. 

Mlrtsfce,  riiscalcnlstton.— Relief  airalnst  a  Judgment 
at  law  rendered  by  a  mistake  and  miscalculation  of 
the  Jury  will  be  granted  by  a  conrt  of  equity,  where 
the  eridence  of  such  mistake  and  miscalculation 
vonld.  if  discovered  in  time,  have  furnished  a  good 
ground  for  a  new  triaL  And  when  the  case  is  one 
that  requires  the  settlement  of  accounts,  the  court 
of  appeals  will  not  direct  a  new  trial  at  law,  but  will 
order  a  reference  to  a  commissioner,  and  will 
Itaelf  give  the  proper  relief.  Rust  v.  Ware,  6  Gratt 
5a 

Afsursnces,  Promises.— But  where  the  defendant 
at  law  has  been  prevented  from  making  his  defence, 
by  the  assurances  or  promises  of  the  plaintiff's  coun* 
sel  a  court  of  equity  will  grant  relief.  Holland  v. 
Trotter,  88  Gratt  186;  Dey  v.  Martin,  78  Va.  1 ;  Moore 
▼.  Upscombe.  88  Va.  646. 

itdisaoe  on  Statements  of  Others.— Where  a  defend- 
ant who  had  an  adequate  remedy  at  law,  has  been 
prevented  from  resorting  to  it  by  a  fraudulent  rep- 
resentation or  promise  of  the  plaintiff,  he  ought  to 
be  relieved  in  equity.  Poindezter  v.  Waddy,  6 
Mnnf.  418:  Knapp  v.  Snyder,  16  W.  Va.  484.  See  also, 
Leev.  Baird,  4H.  &  M.  468. 

A  party  against  whom  a  Judgment  has  been  en- 
tered on  a  bond  cannot  obtain  relief  in  equity 
against  such  a  Judgment  on  the  ground  that  he  | 


was  acting  as  the  agent  of  the  Judgment  plaintiff  in 
the  sale  of  territory  in  which  to  sell  a  patented  arti- 
cle, and  that  such  bond  was  only  "a  sham,"  by  which 
to  induce  others  to  purchase  patent  rights,  and  was 
never  to  be  enforced  ag-ainst  him,  this  being  an 
attempt  to  perpetrate  a  palpable  fraud  upon  inno- 
cent strangers,  which  cannot  be  countenanced  or 
upheld  in  equity.  In  such  case,  the  parties  being 
in  pari  tMieto,  the  complainant  Is  not  entitled  to  re- 
lief.   Bamett  v.  Bamett  88  Va.  504,  2  S.  E.  Rep.  788. 

Acts  and  Representations.— The  courts  of  equity  do 
not  interfere  with  Judgment  at  law,  unless  the  fail- 
ure of  the  complainant  to  successfully  defend  at  law 
was  because  of  the  acts  or  the  representations  of 
the  opposite  party,  or  his  agents,  or  was  the  result 
of  fraud,  accident  or  surprise,  or  some  other  adven- 
titious circumstances  beyond  the  control  of  the 
complainant  Rosenberger  v.  Bowen,  84  Va.  660,  6 
S.  E.  Rep.  607. 

Relief  will  always  be  granted  where  failure  to 
defend  at  law  resulted  from  the  acts  or  misrepre- 
sentations of  the  opposite  party,  or  his  agents, 
or  from  fraud,  accident  surprise,  or  some 
other  adventitious  circumstances  beyond  the 
control  of  the  party  complaining.  Moore  v.  Lips- 
combe,  82  Va.  646;  Dey  v.  Martin,  78  Va.  1 ;  Holland  v. 
Trotter.  22  Gratt  144. 

For  example,  in  the  case  of  Moore  v.  Lipacombe, 
supra,  the  defendant  brought  assumpsit  against  the 
complainant  and  filed  a  copy  of  the  account  which 
was  served  with  the  summons  on  the  complainant 
At  the  next  term  there  was  a  Judgment  by  default, 
on  account  of  the  complainant's  absence  from  the 
state,  and  failure  to  make  defence,  he  relying  on 
the  statement  of  the  defendant's  attorney,  that  he 
might  rest  assured  that  there  would  be  no  trial  at* 
that  term  as  he  was  incapable  of  attending  the 
court  by  reason  of  an  accident  The  complainant 
obtained  an  injunction  to  the  Judgment  and  on  the 
hearing  an  issue  was  directed  to  ascertain  the 
amount  if  any,  due  the  defendant  from  the  com- 
plainant On  appeal  it  was  held  that  the  case  was 
proper  for  equitable  relief,  and  the  direction  of  the 
issiie  was  the  proper  course.  Moore  v.  Lipscombe, 
82  Va.  646;  Wynne  v.  Newman,  75  Va.  816. 

Sufficiency  of  Alle^ratlons.— Where  a  bill  shows  a 
case  for  the  interference  of  a  court  of  equity,  on 
the  ground  that  the  action  at  law  was  not  defended 
because  the  plaintiff  had  promised  to  take  no  judg- 
ment affainst  the  party,  and  assured  him  that  it 
was  unnecessary  to  employ  counsel,  and  the  bill 
further  shows  that  a  plea  was  put  in  by  counsel  for 
the  defendant  without  any  allegation  that  such  ap- 
pearance was  unauthorized,  the  bill  is  fatally 
defective.    Knapp  v.  Snyder,  15  W.  Va.  484. 

Injustice  Merely.— It  is  well  settled  that  to  entitle 
a  party  to  relief  in' equity  against  a  Judgment  at 
law,  it  is  not  sufficient  to  show  merely  that  injus- 
tice has  been  done,  but  the  party  applying  must 
show  that  he  has  been  guilty  of  no  laches,  and  that 
he  has  done  everything  that  could  be  reasonably 
required  of  him  to  render  his  defence  effectual  at 
law.  Otherwise  relief  will  be  denied,  for  "it  is  more 
important  that  there  should  be  an  end  of  litiga- 
tion, than  that  Justice  be  done  in  every  case."  Dey 
V.  Martin,  78  Va.  1;  Wallace  v.  Richmond,  26  Gratt 
67;  Slack  v.  Wood,  9  Gratt.  40;  Bateman  v.  Willoe, 
1  Sch.  A  Tef.  201. 

Although  it  may  be  manifest  that  great  injustice 
has  been  done  a  def  e^ndant  at  law,  by  the  verdict  and 
Judgment  against  him  there,  yet  if  this  injustice 
has  not  been  produced  by  any  fraud  or  surprise  on 
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the  part  of  the  plaintiff,  but  is  the  resillt  either  of 
the  defendant's  own  nefflig-ence.  or  of  his  connsers 
ignorance  or  bad  manaffement,  a  court  of  equity 
can  give  him  no  relief.    Tapp  v.  Rankin.  9  Leigh  478. 

*'The  grounds  on  which  a  court  of  equity  will 
interfere  to  grant  relief  against  a  judgment  at  law 
in  the  nature  of  a  new  trial,  are  confessedly  some- 
what narrow  and  restricted.  It  is  not  sui&cient  to 
show  that  injustice  has  been  done,  but  It  must  ap- 
pear also  that  it  was  not  occasioned  by  the  inatten- 
tion of  the  party  complaining."  Ln,  J.  Slack  v. 
Wood.  9  Oratt  40.  See  Shields  y.  McClunff,  6  W. 
Va.  79;  Sperry  v.  Gibson,  8  W.  Va.  686. 

Intaifflclent  Alleffatlons.— Where  a  bill  in  chancery, 
for  setting  aside  and  enjoinin^r  a  judgment,  presents 
no  substantial  grounds  for  equitable  Interference, 
it  is  properly  dismissed,  as  no  errors  committed  by 
the  court  can  be  considered  prejudicial  to  the  plain- 
tiff. Rollins  T.  National  Casket  Co.,  40  W.  Va.  800, 21 
S.  E.  Rep.  722. 

loMuiity.— It  is  a  sufficient  ground  for  a  perpetual 
injunction  to  a  judgment  against  the  defendant  in 
an  action  of  slander,  that,  at  the  time  of  speaking 
the  defamatory  words  and  of  the  recovery  of  judg- 
ment, he  was  insane,  or  partially  deranged,  on  the 
subject  in  relation  to  which  the  words  were  spoken. 
Horner  v.  Marshall,  6  Munf .  466. 

UtehcB—EH^hUtn  YMuv.—Where  a  bill  to  set  aside 
a  judgment  on  the  ground  of  usury,  simply  says 
that  the  debt  is  usurious,  without  stating  the  usuri- 
ous interest  taken,  and  the  defendant  denies  the 
usury  and  the  charge  of  usury  is  not  sustained  by 
competent  evidence,  the  court  will  not,  after  a  long 
delay  (eighteen  years),  set  aside  the  judgment  and 
grant  a  new  trial.    Terry  v.  Dickinson,  75  Va.  476. 

So  also,  one  who  was  defendant  in  an  action  to 
subject  property  to  the  payment  of  a  judgment 
ag-alnst  him  may  not,  after  the  lapse  of  twenty-ave 
years  after  the  decree  of  sale  and  confirmation, 
where  the  land  has  Increased  in  value  and  the  con- 
dition of  the  parties  has  chang'ed,  reopen  the  case 
and  relitigate  the  matters  which  were  fully  adjudi- 
cated by  a  court  of  competent  jurisdiction.  Cul- 
bertson  v.  Stevens,  82  Va.  406,  4  S.  E.  Rep.  607. 

Six  Years*  Delay— Prand— So  where  a  bill  to  obUin 
relief  ag-ainst  a  judgment  on  a  bond,  which  it  was 
alleged  was  procured  by  fraud,  was  not  filed  until 
six  years  after  the  perpetration  of  the  fraud,  relief 
was  refused  on  the  ground  of  unreasonable  delay; 
the  rule  being  that  where  a  party  has  the  right  to 
rescind  a  contract  on  the  ground  of  fraud,  he  must 
rescind  at  once  on  discovering  the  fraud,  or  as  soon 
thereafter  as  circumstances  will  permit:  for  he  is 
not  bound  to  rescind,  and  any  unreasonable  delay, 
especially  if  it  be  injurious  to  the  other  party,  will 
be  regarded  as  a  waiver  of  his  right  Barnett  v. 
Bamett,  83  Va.  504.  2S.  E.  Rep.  788. 

Delay  by  Appealini:.— If,  by  mistake  of  the  sheriff, 
a  writ  Is  served  on  the  wrong  person,  but  such  per- 
son makes  no  defence  at  law,  and  suffers  Judgment 
to  go  against  him  by  default,  execution  being  issued, 
gives  a  forthcoming  bond,  and  afterwards  delays 
the  plaintiff  by  appealing  from  the  judgment  on 
that  bond,  he  is  not'  entiUed  to  relief  in  equity. 
Chisholm  V.  Anthony,  8  H.  &  M.  18. 

C.  LEGAL.  DEFENCES. 

AllegmUons.— Where  a  bill  avers  that  the  written 
agreement  between  the  maker  and  the  payee  of  the 
note,  in  relation  to  the  contract  In  pursuance  of 
which  the  note  is  made,  has  been  lost  at  the  time  the 
judgment  was  recovered  on  the  note,  and  without 
which  airreement  the  maker  could  not  make  his 


defence  at  law,  such  bill  avers  a  good  ground  for 
the  jurisdiction  of  the  court  of  equity.  Vathir-  v. 
Zane,  6  Gratt  246. 

*'It  is  insisted,  that  as  the  appellant  has  obtained 
a  judgment  at  law,  and  the  appellee  comes  Into 
equity  for  relief,  he  is  as  much  bound  to  negative 
facts,  which  would  entitie  the  plaintiff  at  law  to 
recover,  as  to  affirm  those  which  it  is  necessary  for 
himself  to  prove.  This  would  be  ag-ainst  all  the 
rules  of  pleading  in  chancery,  and  would  be  impos- 
ing on  the  plaintiff  an  impracticable  duty.  He  may 
not  be  cognizant  of  the  facts  upon  which  the  plain> 
tiff  at  law  relies,  to  entitie  himself  to  recover, 
notwithstanding  the  matter  relied  upon  by  the 
party  seeking  relief  in  equity  ml^ht,  if  standing 
alone,  make  out  a  proper  case  for  the  interposition 
of  that  court.  The  appellee  had  a  right  to  rest  his 
case  upon  the  averment  of  such  fraud  as  vitiates 
the  contract;  and  of  the  fact  that  the  security  so 
fraudulently  procured,  had  come  to  the  possession 
of  the  holder  by  assignment  If  the  clrcumstanoes 
under  which  the  holder  acquired  the  paper,  are 
such  as  still  entitie  him  to  recover  from  the  maker, 
they  must  be  shown  in  his  answer:  and  not  being 
responsive  to  any  allegation  in  the  bill,  must  be 
proved.  *  *    Vathir  v.  Zane.  6  Gratt  246. 

Relief  against  Judgmeat  on  Qsmlag  Csotrsct— Lms 
DUIgence  Required.— '*The  case  of  a  gaming  promise 
or  security  is  an  exception  to  the  general  rule  on 
the  subject  that  rule  being  derived  from  the  obli- 
gation of  the  party  in  most  cases,  to  avail  himself  of 
his  opportunity  to  defend  himself  at  law:  whereas, 
in  case  of  a  gaming  promise  or  security  he  is  under 
no  such  obligation.  And  as  he  may  at  first  waive 
all  defence  at  law,  and  seek  relief  in  equity,  so  when 
he  has  been  prevented  by  surprise  from  making 
his  defence  available  at  law,  he  Is  not  bound  to  pur- 
sue it  further  in  that  forum;  but  may  resort  to  a 
court  of  equity,  which  had  from  the  beginning  a 
complete  and  more  searching  jurisdiction  of  the 
controversy.and  which  treats  all  judgments  founded 
on  a  gaming  consideration  where  there  has  been 
no  defence  at  law,  or -where  there  has  not  been, 
from  adventitious  circumstances,  a  full  and  fair 
trial  of  the  question  at  law,  as  mere  securities." 
White  V.  Washington,  6  Gratt  645:  Goolsby  v.  St 
John,  26  Gratt  154. 

Statute  of  Limitations.— A  suit  in  equity  to  enjoin 
the  enforcement  of  a  judgment  in  ejectment 
brought  immediately  after  Its  rendition,  cannot  be 
defeated  by  the  plea  of  the  statute  of  limitations, 
thoug-h  the  deed  to  such  agent  was  made  more  than 
eighteen  years  before  the  institution  of  the  suit 
Franks  v.  Morris,  9  W.  Va.  664. 

Setting  Out  Proceedings  at  Law.— Where  the  plain- 
tiff in  a  suit  exhibits  with  and  makes  part  of  his 
bill  the  record  of  an  action  at  law,  the  facts  dis- 
closed by  such  record  thereby  become  averments 
of  his  bill  to  be  considered  in  connection  with  the 
other  averments.    Bias  v.  Vickers,  27  W.  Va.  466. 

Adequate  Remedy  at  Law.— "The  simple  alleiration 
that  the  judgment  upon  which  the  writ  of  possession 
issued  was  erroneous,  constitutes  no  ground  for  the 
interference  of  a  court  of  equity.  It  Is  not  by  in- 
junction that  the  errors  of  a  county  court  are  to  be 
reviewed  and  corrected.  The  law  provides  another 
remedy  for  that  purpose— ujunely  by  writ  of  error 
or  appeal. "  Rosenberger  v.  Bowen,  84  Va.  660.  5  S.  £. 
Rep.  697. 

Set-Off.— Where  a  party  has  been  summoned  to 
answer  an  action  at  law  for  the  recovery  of  money, 
and  allows  judgment  by  default  to  go  against  him. 
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althooffh  at  tlie  time  of  such  recovery  he  had  Jadff- 
ments  against  the  plaintiff  which  he  miffht  have 
pleaded  as  a  set-off,  he  cannot,  on  the  ffroond  that  he 
mistook  the  time  at  which  the  case  was  to  be  tried, 
combined  with  the  fact  of  the  Insolvency  of  the 
plaintiff,  come  into  equity  to  obtain  the  benefit  of 
snch  set-off,  for  there  is  a  plain,  complete,  and  ade- 
quate remedy  at  law,  namely  by  motion,  whereby 
he  can  have  the  judgments  set  off  against  the 
Judgment  of  the  plaintiff.  Zinn  v.  Dawson  (W. 
Vsl),  M  Sw  E.  Rep.  784,  citing  Shield  v.  McClung,  6 
W.Va.79:  Knapp  v.  Snyder.  15  W.  Va.  484:  Alford 
T.  Sioore,  15  W.  Va.  507;  Meem  v.  Rucker,  10 
Gratt  S06:  Hudson  v.  Kline,  9  Oratt.  870;  Slack  v. 
Wood.  OGratt  43:  Faulkner  v.  Harwood,  6  Rand. 
tab:  Perkins  v.  Clements,  1  P.  &  H.  141. 

But  a  party  is  not  compelled  to  plead  a  set-off  in 
such  an  action,  and  if  a  Judgment  is  obtained 
against  him,  and  he  holds  Judgments  against  the 
piaiDtiff.  he  may,  on  motion  In  a  court  of  law  after 
notice,  have  his  judgment  set  off  against  the  plain- 
tiif's  Judgment  Zinn  v.  Dawson  (W.  Va.),  84  S.  £. 
Bep.  784.   See  also.  Black  v.  Smith,  18  W.  Va.  780. 

Where  a  jury  have  found  a  verdict  for  the  plain- 
tiff in  an  action  of  debt  on  a  bond,  an  account  of 
a  transaction  which,  although  partly  subsequent  to 
the  date  of  the  bond,  is  old  and  stale,  ought  not  to 
be  aUowed,  for  the  purpose  of  obtaining  a  discount 
sffsinst  it    Randolph  v.  Randolph,  1  H.  &  M.  180. 

loMlvsiicy  as  Affecting  Right  off  5et-Off.— The  mere' 
imolTency  of  a  Judi^ment  creditor  will  not  of  Itself, 
JustifT  an  injunction  against  the  enforcement  of  a 
judgment  at  law,  in  order  to  let  in  a  set-off  which 
might  have  been  pleaded  at  law  at  the  time  such 
judgment  was  recovered.  2Unn  v.  Dawson  (W.  Va.). 
3IS.E.  Bep.784;  Sayre  v.  Harpold,  88  W.  Va.  568,  11 
S.  £.  Bep.  16;  Faulconer  v.  Stlnson,  44  W.  Va.  546,  29 
&  £.  Bep.  1011:  Finke  v.  Fleming,  25  Gratt  707; 
George  V.  Strange,  10  Gratt  499:  Barton*s  Ch.  Prac. 
(2d  Ed.)  22. 

''Equity  will  not  enjoin  a  Judgment  to  let  in  a  de- 
fence pleadable  in  the  action,  where  the  party  has 
had  the  opportunity  to  do  so,  unless  prevented  by 
fraud,  accident  surprise,  or  some  adventitious  cir- 
cumstance beyond  the  party's  controL  Shields  v. 
McQung,  6  W.  Va.  79;  Hamer  v.  Price,  17  W.  Va. 
8S1 518.  And,  as  set-offs  may  be  pleaded  in  defence, 
or  made  the  subject  of  another  action,  equity  gener- 
ally will  not  enjoin  a  j  udgment  to  let  them  in.  But 
it  vlii  do  so  where  the  party  owning  them  is  insol- 
vent Beard  v.  Beard,  25  W.  Va.  486;  McClellan  v. 
Kinnaird,  ff  Gratt  852;  Marshall  v.  Cooper,  48  Md.  46; 
Lery  V.  Stelnback,  48  Md.  212;  Lindsay  v.  Jackson, 
i  Paige  581:  2  High,  Imp.  sec.  243.'*  Jarrett  v.  Good- 
uov.  9  W.  Va.  602,  20  S.  E.  Rep.  575. 

Rlfht  ef  Soretles.— But  the  insolvency  of  one  of  the 
parties  is  a  ground  upon  which  a  bill  may  sometimes 
be  maintained  by  a  surety  for  a  set-off,  when  it 
clearly  appears,  that  In  consequence  of  the  princi- 
pal's insolvency  the  complainants  can  have  no  ade- 
quate remedy  at  law.  Mattingly  v.  Sutton,  19  W. 
Va.  19.  See  also.  Hupp  v.  Hupp,  6  Gratt  810;  Jarrett 
V.  Goodnow,  ao  W.  Va.  602.  20  S.  £.  Rep.  602;  Shores 
V.  Wares,  l  Rob.  1. 

Excose  for  Failure  to  Plead  Offsets.— Upon  an  issue 
made  up  on  the  plea  nonassumpsit  there  is  a  judg- 
ment for  the  plaintiff,  whereupon  the  defendant 
applies  for  an  Injunction  to  the  judgment,  on  the 
ground  that  he  had  offsets  which  he  had  intended  to 
plead,  but  that  owing  to  the  sickness  of  his  family 
at  tbe  time  when  the  court  sat  and  for  some  time 
before,  he  was  not  able  to  attend  the  court  or  pre- 


pare for  trial,  and  that  his  counsel  to  whom  he  had 
communicated  his  defence  was  also  absent  But 
the  court  held  that  there  was  no  cause  for  an  injunc- 
tion and  new  trial,  as  it  appeared  that  the  offsets 
were  neither  pleaded  nor  flled*  and  though  one  of 
the  defendant's  counsel  was  present  no  application 
for  a  continuance  was  made,  nor  was  any  affidavit 
filed  upon  which  such  an  application  could  have 
been  based.    Griffith  v.  Thompson.  4  Gratt  147. 

Rule  as  to  Admission  of  Offsets.— Where  an  injunc- 
tion to  a  judgment  is  granted,  and  an  account 
between  the  parties  directed,  the  commissioners 
ought  not  to  give  the  plaintiff  at  law  credit  for 
claims  not  exhibited  to  the  jury,  nor  mentioned  in 
the  answer,  and  which  are  prior  in  date  to  the  com- 
mencement of  the  suit  Lipscomb  v.  Winston,  1  H. 
&M.  458. 

1.  BiATTBBS   or  EZCTUSB— FAILUBS     TO    DBrBNO.— 

It  was  held  In  Wallace  v.  Richmond,  26  Gratt  67. 
that  where  a  party's  counsel  examines  the  docket 
but  not  the  papers  and  fails  to  see  that  the  suit  he 
is  employed  to  defend  is  pending  against  his  client, 
whereby  an  office  judgment  is  rendered  against 
this  client  equity  will  not  relieve  against  such  judg- 
ment because  this  was  negligence  on  his  attorney's 
part,  not  unmixed  with  any  fault  or  negligence  in 
himself. 

"It  is  well  settled  that  it  Is  no  ground  for  equitable 
interference  that  a  party  has  not  effectually  availed 
himself  of  a  defence  at  law.  There  are  cases  in 
which  equity  will  relieve  after  verdict  although  a 
defence  might  have  been  made  at  law;  but  only 
where  there  has  been  no  fault  or  negligence  on  the 
part  of  the  defendant  or  his  agents.  *  *  *  It  must 
appear  that  the  omission  of  the  defendant  to  avail 
himself  of  the  defence  at  law  was  unmixed  with  any 
negligence  in  himself  or  his  agents.  This  rule  is 
absolutely  infiexlble,  and  cannot  be  violated,  even 
when  the  judgment  is  manifestly  wrong  In  law  or 
fact ;  or  when  the  effect  of  allowing  it  to  stand  will 
be  to  compel  the  payment  of  a  debt  which  the  de- 
fendant does  not  owe,  or  which  he  owes  to  a  third 
person."  Richmond  Enquirer  Ck>.  v.  Robinson,  24 
Gratt  548  ;  Ayres  v.  Morehead,  77  Va.  586. 

Pailnre  of  Sureties  of  Sheriff  to  Defend.— Where  a 
high  sheriff  is  sued  for  the  failure  of  his  deputy  to 
make  a  return  of  an  execution,  and  a  judgment  is 
recovered,  a  court  of  chancery  will  not  relieve  the 
sureties  against  it  where  they  might  have  shown 
facts  in  their  defence  on  the  trial  at  law,  and  show 
no  reason  for  not  having  defended  themselves  at 
law.    Bierne  v.  Mann,  5  Leigh  364. 

Paiiure  of  Clerk  to  Defend.— So  if  a  clerk,  on  a  mo- 
tion against  him  for  the  penalty  incurred  by  failing 
to  pay  the  taxes  on  law  process,  fails  to  make  his 
defence  In  such  action,  without  a  competent  excuse, 
he  cannot  obtain  relief  in  equity  on  the  same  ground. 
Auditor  v.  Nicholas,  2  Munf .  81. 

OfflceJudgment.— If  judgment  be  obtained,  at  the 
rules  in  the  clerk's  office,  against  the  administrator; 
and  he,  at  the  next  quarterly  court  Instructs  his 
attorney  to  set  it  aside,  and  plead  payment;  and  the 
attorney  directs  the  clerk  to  set  aside  the  judgment, 
and  enter  the  plea;  but  he  omits  it;  a  court  of  equity 
will  direct  the  plea  to  be  received,  the  verdict 
upon  the  issues  to  be  certified  to  that  court,  and  on 
receipt  of  the  certificate,  will  proceed  to  a  final 
decree  upon  it    Mayo  v.  Bentley.  4  Call  528. 

riust  5how  Cause  for  Paiiure  to  I>efend.— Where,  in 
a  proceeding  by  one  person  against  another  to  re- 
cover money  which  he  alleged  he  paid  as  the  surety 
for  the  latter,  It  was  determined  that  both  were 
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principals,  and  Judgment  was  rendered  In  favor  of 
the  plaintiff  for  a  moiety  of  the  sum  paid,  the  de- 
fendant havlnir  made  no  defence,  cannot  come  into 
equity  and  obtain  any  relief,  althouirh  he  shows 
that  he  was  the  surety,  and  the  plaintiff  in  the 
action  at  law  the  principal,  unless  he  allesres  and 
proves  sufficient  reasons  for  his  failure  to  defend  at 
law.    Turner  v.  Davis,  7  Leig-h  227. 

Fraud  Hast  Be  Alleged  and  Proved.— "A  party  who 
had  a  defence  at  law,  but  failed  to  make  it,  and 
seeks  relief  in  equity  ag'ainst  a  judcrment,  whether 
confessed  or  rendered  on  a  contest,  should  alleg'e 
and  prove  facts  that  constitute  a  fraud  perpetrated 
by  the  adverse  party  in  procuring- the  judg-ment  or 
preventing- the  defence:  or  facts  that  indicate  that 
thoug-h  the  complainant  used  proper  dllig-ence, 
or  such  dilig-ence  would  not  have  availed,  he  was, 
by  accident  mistake  or  surprise,  prevented  from 
discovering-  Important  facts,  or  from  adducing- 
material  evidence  and  making-  adequate  defence." 
Morehead  v.  De  Ford,  6  W.  Va.  816. 

Neirllgeoce.— It  is  well  settled  that  where  a  party, 
throug-h  his  own.  or  his  a£rent*s  or  attorney's  neflrli- 
g-ence,  failed  to  avail  himself  of  a  defence  which  he 
miirht  have  made  at  law,  he  will  not  be  relieved  in 
equity.    Ayres  v.  Morehead,  77  Va.  G86. 

"The  rule  is  now  well  settled,  tLat  after  a  trial  at 
law,  if  there  appears  to  have  been  no  fraud  or  sur- 
prise upon  the  part  of  the  plaintiff,  equity  cannot 
relieve  the  defendant  from  the  consequences  of 
mere  neglig-ence,  notwithstanding-  it  may  be  mani- 
fest that  ffreat  injustice  has  been  done  him  at  law. 
If  it  appears  that  by  the  use  of  proper  diliirence  he 
could  have  defended  himself  successfully,  however 
hard  his  case,  equity  must  not  interfere;  and  this 
upon  sound  principles  of  general  policy,  which  no 
court  is  at  liberty  to  disreg-ard."  Tapp  v.  Rankin,  0 
LeifiTh  480. 

Abaence  of  WItneues.— If  a  defendant  has  been 
srrossly  neg-lig-entln  his  preparations  for  his  trial 
of  the  cause,  a  court  of  equity  will  not  relieve 
against  the  verdict  on  account  of  the  absence  of  the 
witnesses,  and  especially  if  the  Judg-e  who  tried  the 
cause,  and  knew  what  passed  at  the  trial,  twice 
refused  it,  upon  the  same  representation.  Hoomes 
V.  Kuhn,  4  Call  274. 

Merely  Writing  to  Attorney  Insufficient.— Merely 
writing-  to  an  attorney  askinir  him  to  take  care  of  a 
a  case  is  such  neg-llg-ence  as  equity  will  not  relieve 
against.  Hill  v.  Bowyer,  18  Gratt  864:  Stanard  v. 
Rog-ers,  4  H.  &  M.  438. 

Neiflect.- It  is  a  fundamental  principle  in  equity, 
that  If  a  party  suffer  a  Judg-ment  to  pass  aflrainst 
him,  throug-h  neglect,  he  cannot  have  relief  in 
equity,  for  a  matter  of  which  he  might  have  availed 
himself  at  law.    Faulkner  v.  Harwood,  6  Rand.   12&. 

Negilffent  Omlssloiiof  Declaration.— Where  a  party 
brings  replevin  affalnst  the  landlord  for  goods  that 
the  latter  has  distrained,  but  his  action  Is  dismissed 
for  want  of  a  declaration,  imputable  to  his  own  neg-- 
lect,  whereupon  the  landlord  brings  suit  on  the 
replevin  bond  and  recovers  Judcrment,  the  defend- 
ant Is  not  entitled  to  relief  in  equity  on  the  grround 
that  the  goods  distrained  were  in  fact  his  property. 
Donnally  v.  Ginatt,  6  Leig-h  860. 

"It  is  a  g-eneral  rule  that  where  a  party  may 
defend  himself  at  law,  equity  will  not  interfere; 
and  where  he  miffht  have  done  so  but  has  failed  to 
do  It,  he  shall  not  have  relief  by  bill  In  equity  unless 
he  was  prevented  by  fraud  or  accident,  or  the 
act  of  the  opposite  party  unmixed  with  neflrliflrence 
on  his   part.**    Mazwbll,    J.     Sperry   v.   Gibson, 


8  W.  Va.  622.  See  Richmond,  etc.,  R.  Ck>.  v.  Shlppen. 
2  P.  &  H.  827. 

Sickness  of  Party.— A  court  of  chancery  may  re- 
lieve ag-ainst  a  verdict  and  judflrment  obtained  by 
the  plaintiff,  where  the  defendant  Is  taken  sick  on 
his  way  to  the  trial,  and  thereby  prevented  from 
making-  certain  affidavits  necessary  to  his  case. 
Hord  V.  Dlshman,  6  Call  279. 

Sickness  of  Pamlly.- But  it  was  held  in  Griffith  v. 
Thompson,  4  Gratt.  147,  that  the  sickness  of  the 
defendant's  family  at  the  time  when  the  court  sat, 
whereby  he  was  prevented  from  pleading  offsets, 
was  not  a  sufficient  g-round  for  relief  airainst  the 
Judfirment 

Pliyslcal  Incapacity.— A  bill  alleging  that  the  plain- 
tiff has  received  an  accident  which  has  so  impaired 
his  mental  and  physical  faculties,  as  to  Incapacitate 
him  from  attending-  court,  and  making-  his  defence, 
makes  a  proper  case  for  equitable  relief.  Alf ord  v. 
Moore,  15  W.  Va.  597. 

l^orance.— But  an  iiij unction  to  a  Judgrment  at 
law  will  not  be  sustained  where  the  defendant  at 
law  has  failed  to  make  his  defence  at  law,  from 
ignorance  of  the  nature  of  proceeding-  against  him, 
and  a  misapprehension  of  the  steps  it  was  necessary 
to  take  In  order  to  subject  him.  Meem  ▼.  Rucker, 
10  Gratt  506;  Georflre  v.  Strauflre.  10  Gratt.  499. 

No  Knowledge  Tliat  5uit  Bxiats.  -On  the  other  hand 
a  plaintiff  -will  be  relieved  ag-ainst  a  Judg-ment  at  law 
where  it  appears  that  he  had  no  knowledg:e  of  the 
existence  of  the  suit  at  law,  until  after  jadgrment 
was  obtained.    Mosby  v.  Hasklns,  4  H.  &  M.  427. 

dnrprise.— During-  the  term  of  court,  the  counsel 
representing-  the  parties  plaintiff  and  defendant  In  a 
case,  in  the  presence  of  the  regular  Judsre.  are  talk- 
inir  over  the  business  remalninir  unfinished,  the 
defendant  in  the  case  beiuf  present,  who  under- 
stands from  the  conversation  that  his  case  would 
not  be  taken  up  before  the  next  Tuesday  for  trial, 
which  conversation  was  on  Friday;  and  under  this 
impression  the  defendant,  with  his  witnesses,  left 
the  court.  On  Saturday  a  special  judcre  was  elected, 
who  went  upon  the  bench  on  Monday  momln^r*  and 
tried  the  case,  in  the  absence  of  the  defendant  and 
his  witnesses,  and  In  Iffnorance  of  the  misunder- 
standing-, althoug-h  an  attorney  for  the  defendant 
was  in  town,  and  had  notice  that  a  Jury  was  beins 
called  in  the  case,  and  refused  to  cro  to  the  court- 
house, on  account  of  some  feeling-  existing*  between 
himself  and  the  special  Judg-e.  and  on  account  of  his 
being-  too  unwell  to  attend  to  business,  and  sent 
another  attorney  to  state  the  matters  to  the  court  in 
reference  to  the  understanding*.  The  trial  is  pro- 
ceeded with,  and  a  Judgment  is  rendered  agrainst  the 
defendant,  althoug-h  he  claims  to  have  had  a  grood 
defence.  The  trial  of  the  cause,  under  the  circum- 
stances, works  such  a  surprise  upon  the  defendant 
that  a  motion  to  vacate  the  Judcrment,  set  aside  the 
verdict,  and  award  a  new  trial,  should  have  pre> 
vailed.  Slmpkins  v.  White.  48  W.  Va.  200.  87  S.  E. 
Rep.  241. 

An  action  was  broug-ht  in  1876  in  the  county  courL 
Two  years  thereafter,  it  was  transferred  to  the  cir- 
cuit court.  No  order  except  continuances  was  made 
in  it  after  such  transfer.  The  Judsre  of  the  circuit 
court  could  not  preside  at  the  trial,  and  In  1887  the 
plaintiff,  in  the  absence  of  the  defendant,  and  his 
counsel,  caused  a  special  Judg-e  to  be  elected,  and. 
without  the  knowledg-e  of  the  defendant,  the  case 
was  tried  and  a  verdict  and  Judg-ment  rendered  for 
the  plaintiff.  The  defendant  bein^r  notified  of  such 
Judfirment  moved  the  court  to  set  the  same  aside 


216 


I 

i 


NoTB  ON  Judgments. 


7  OR  ATT. 


because  of  the  facts  above  stated,  and  It  was  held 
that,  npon  his  affidavit,  alleffinir  sarprise,  and  the 
fall  payment  of  the  debt  sued  on,  the  clrcnit  court 
properly  set  aside  the  Jud^rment,  and  awarded  the 
defendant  a  new  trial.  Bennett  v.  Jackson,  84  W. 
Va.  ee.  11  S.  E.  Rep.  7S4. 

BUI  of  Exceptloas  Lost  or  UnsigiMd.— Where  a  case 
Is  tried  before  a  jnstice,  and  a  bill  of  exceptions 
essential  to  enable  a  party  to  obtain  a  writ  of 
certiorttri  is  lost,  if  signed,  or,  if  not  siflrned.  the  jns- 
tice sickened  and  died  without  signing  it,  and  there 
appears  probable  ground  for  a  writ  of  certiorari,  it 
is  a  proper  case  for  equitable  relief  against  the 
judgment,  and  for  retrial.  Grafton  &  6.  R.  Co.  t. 
Davlsson,  45  W.  Va.  12,  20  S.  E.  Rep.  1028. 

Prand.— A  bill  which  allegres  fraud  as  a  defence  to 
the  original  cause  of  action  must  show  that  the 
frand  is  attributable  to  the  judgment  creditor. 
Griffith  Y.  Reynolds,  4  Gratt.  4e. 

"A  party,  without  showing-  more  will  not  be  per- 
mitted to  contradict  the  solemn  records  of  a  court, 
on  Che  ground  that  the  statements  therein  are 
false:  that  they  show,  that  proof  was  heard,  when 
in  fact  no  proof  was  heard,  and  charg-e  that  there 
was  consequently  fraud  in  both  the  party  and  the 
conrt  in  so  entering-  the  judcrment  If  a  party  could 
be  heard  in  a  court  of  chancery  to  make  such 
charges  and  by  the  officers  of  the  court  to  prove 
them,  there  would  be  no  stability  in  judcrments. 
and  the  most  solemn  acts  of  courts  of  justice,  to 
which  the  people  must  look  for  the  protection  of 
their  risrhts,  would  be  liable  to  be  swept  away  by 
mere  oral  testimony.  Such  assaults  upon  the  sol- 
emn acts  of  courts  of  record  never  have  been  and 
never  can  be  successfully  made."  Per  Johsson, 
J.   Braden  v.  Reitzenberflrer,  18  W.  Va.  288. 

Pravtnce  of  Chancellor.— Where  an  application  is 
made  for  relief  ag-ainst  a  judgment,  the  province  of 
the  chancellor  is  to  test  the  conscience  of  the  par- 
ties and  not  the  legality  of  the  judcrment,  nor  to 
correct  the  errors,  which  may  have  been  committed 
by  the  court.  A  different  rule  would  render  the 
jurisdiction  of  chaucery  sreneral  by  converting-  it 
into  a  court,  to  which  an  appeal  mlg-ht  be  had  in 
eyery  instance.  Braden  v.  Reitzenberg-er,  18  W. 
Va288L 

2.  NvwLT-DiscOTBBBD  EVIDENCE.— Chaucery  will 
notrelieve  against  a  judcrment  at  law.  on  the  crround 
of  newly-discovered  evidence,  where  there  is  no 
suggestion  of  fraud,  accident,  mistake,  or  of  any 
other  circumstances  preventing-  the  party  from 
having^  made  the  defence  at  law.  Norris  v.  Hume, 
:  Leigh  3S4. 

Courts  of  equity,  as  well  as  courts  of  law,  some- 
times grant  new  trials  on  the  ground  of  after-dis- 
covered evidence,  but  always  with  great  reluctance 
and  never  except  under  special  circumstances, 
which  may  be  summed  up  thus:  1.  The  evidence 
mu&t  have  been  discovered  since  the  trial. 

8.  It  must  be  evidence  that  could  not  have  been 
discovered  before  the  trial  by  the  plaintiff  or  de- 
fendant, as  the  case  may  be,  by  the  exercise  of 
reasonable  diligrence. 

8.  It  must  be  material  In  its  objects,  and  such  as 
ought,  on  another  trial,  to  produce  an  opposite 
result  on  the  merits. 

4.  It  must  not  be  merely  cumulative,  corrobora- 
tive, or  collateral.  Wynne  v.  Newman,  75  Va.  811; 
St.  John  V.  Alderson,  82  Gratt  140.  and  note;  Hams- 
barser  v.  Kinney,  18  Gratt  511. 

Caaalatlve  Evidence.— A  judgment  at  law  will  not 
be  relieved  against  in  equity  on  the  flrround  of  after- 


discovered  evidence,  where  it  appears  that  such 
evidence  is  merely  cumulative  or  merely  goes  to 
impeach  the  testimony  of  a  witness  on  a  former 
triaL  Brown  v.  Speyers,  20  Gratt  806,  and  note; 
Hamsbarg-er  v.  Kinney,  13  Gratt  511:  Bloss  v.  Hull. 
27  W.  Va.  508. 

What  Is  Cumulative  Evidence.— And  evidence 
newly  discovered  is  said  to  be  cumulative,  in  its 
relation  to  the  evidence  on  the  trial,  when  it  is  of 
the  same  kind  and  character.  If  it  is  dissimilar  in 
kind,  it  is  not  cumulative,  in  a  leg-al  sense,  thoug-h 
it  tends  to  prove  the  same  proposition.  Wynne  v. 
Newman,  75  Va.  811:  St  John  v.  Alderson,  82  Gratt 
140.  and  note. 

Nor  will  a  judcrment  at  law  be  relieved  against  in 
equity  on  the  ffround  of  after-discovered  evidence 
when  such  evidence  relates  to  a  fact  in  issue  on  the 
trial  at  law,  and  in  support  of  which  testimony  was 
offered  on  the  former  trial,  unless  it  is  of  such 
conclusive  character,  that,  if  it  had  been  offered,  it 
should  have  produced  a  different  result  Bloss  v. 
Hull,  27  W.  Va.  508. 

Diligence  at  First  Trial- Equity  will  not  relieve 
aparty  asrainsta  judg-ment  at  law,  on  the  g-round 
of  after-discovered  evidence,  or  of  a  defence,  of 
which  he  was  Iffuorant  until  judgment  was 
rendered,  unless  he  shows,  that  by  the  exercise 
of  due  diligence  he  could  not  discover  such  evi- 
dence or  defence,  or  that  he  was  prevented  from 
employing  the  same  by  fraud,  accident  or  the  act 
of  the  opposite  party,  unmixed  with  laches  or  neflrli- 
g-ence  on  his  part  Bloss  v.  Hull,  27  W.  Va.  508; 
liUdinffton  v.  Handley,  7  W.  Va.  209;  Shields  v. 
McCluuflT,  6  W.  Va.  79:  Knapp  v.  Snyder,  15 
W.  Va.  484;  Hevener  v.  McClunsr.  22  W.  Va.  81:  En- 
quirer Co.  V.  Robinson,  24  Gratt.  548;  Arthur  v. 
Chavls,  6  Rand.  141;  DeLima  v.   Glassell,  4  H.  &  M. 


lllnstratlon.— Though  a  bill  charges  that  the  judir- 
ment  was  recovered  without  appearance  or  defence 
for  money  which  the  plaintiff  in  the  judcrment 
alleged  he  had  paid  as  surety,  thoug-h  he  had  not  in 
fact  paid  one  cent  of  the  money,  but  the  same  had 
been  paid  by  another  surety,  ag-ainst  whom  there 
was  a  joint  judg-ment  with  the  plaintiff  at  law;  and 
that  of  this  fact  the  plaintiff  in  the  bill  had  no 
knowledg-e  until  after  the  judg-ment  and  therefore 
could  not  have  defended  himself,  still  this  does  not 
entitle  the  complainant  to  relief  ag-ainst  the  judg- 
ment, because  it  does  not  appear  that  he  has  done 
everything-  that  could  reasonably  be  required  of 
him  to  render  his  defence  effectual  at  law.  for  by 
the  exercise  of  due  and  reasonable  dilig-ence,  and 
by  making  proper  inquiries  in  the  proper  quarters, 
he  might  have  been  readily  led  to  discover  whether 
the  surety  had  in  fact  paid  any  of  the  money 
claimed  to  have  been  paid  by  him  for  the  complain- 
ant and  of  this  information  when  obtained  he 
could  have  fully  availed  himself  in  his  defence  in 
a  court  of  law.    Slack  v.  Wood,  9  Gratt  40. 

But  where  a  bill  of  injunction  to  a  j  adgment  shows 
matter  sufficient  to  have  defeated  a  recovery  at  law, 
but  to  which,  defence  was  not  made  because  not 
discovered  until  after  judgment,  and  until  it  was 
too  late  to  move  for  a  new  trial,  it  is  error  to  dis- 
solve the  injunction,  provided  a  sufficient  reason  is 
shown  in  the  bill  why  the  matter  of  defence  was 
not  discovered  in  time  to  be  set  up  in  the  action  at 
law.  Perrell  v.  Allen.  6  W.  Va.  48 :  Harvey  v.  Seashol , 
4  W.  Va.  122:  Armstrong  v.  Hickman,  6  Munf.  287; 
Mason  v.  Nelson,  11  Leig-h  227. 

Evidence  Obtainable  by  BUI  of  Discovery.- If  a  dis- 
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covery  is  necessary  to  enable  a  defendant  to  prove 
payments  or  set-offs,  which  he  mig-ht  have  pleaded 
at  law,  he  should  file  his  bill  of  discovery  in  aid  of 
his  defence  at  law,  or  shonld  file  interroffatories  to 
the  plaintiff  under  the  statutes,  otherwise  no  re- 
lief asrainst  the  judfirment  will  be  ffiven.  George  v. 
Stransre.  10  Gratt.  490. 
See  "Bills  of  Discovery." 

Courts  of  equity  relieve  against  Judgments  at  law, 
upon  the  srround  that  the  party  injuriously  affected 
thereby  has  a  defence  of  which  he  could  not  have 
availed  himself  in  a  court  of  law,  or  of  which  he 
miffht  have  availed  himself,  but  was  prevented  by 
fraud  or  accident,  unmixed  with  any  fault  ot  neg- 
lect on  his  part.  If  the  facts  upon  which  the  appli- 
cation for  relief  is  based,  are  unknown  to  the  party 
at  the  time  of  trial  in  the  law  court,  it  is  his  duty  to 
bring-  them  to  the  consideration  of  the  court,  or 
furnish  some  reasonable  and  satisfactory  excuse 
for  its  failure  to  do  so.  Hence,  if  a  discovery  from 
the  plaintiff  is  necessary  to  enable  the  defendant  to 
make  his  defence  at  law,  he  must  file  his  bill  for  the 
discovery  before  the  Judfirment  has  been  rendered 
ag-ainst  him.  And  he  cannot  g-o  into  equity  for  dis- 
covery and  relief  ag-ainst  the  Judgment,  after  It  has 
been  rendered.    Green  v.  Massie,  21  Gratt.  856. 

D.  VOID  JUDGMENTS— ADEQUATE  REMEDY 
AT  LAW.— A  Judgment  pronounced  by  a  Justice, 
without  service  of  process  upon  or  notice  to  the 
defendant  is  void.  But  as  such  a  Judgment  may  be 
set  aside,  even  when  rendered  upon  the  verdict  of  a 
jury,  by  the  circuit  court,  upon  a  writ  of  eertioroH, 
the  defendant  in  the  Judgment  cannot  obtain  relief 
against  it  in  a  court  of  equity.  Kanawha  &  O.  By. 
Co.  V.  Ryan.  81  W.  Va.  864,  6  S.  E.  Rep.  084. 

But  in  Goolsby  v.  St  John,  26  Gratt  146,  a  bill  was 
filed  to  enjoin  execution  on  a  judfirment  which  had 
been  rendered  without  service  of  process,  or  notice 
of  the  action.  On  demurrer  to  the  bill,  the  court 
held  that,  the  defendant  in  the  judfirment  havlufir 
had  notice  of  the  judfirment  within  the  time  limited 
for  a  motion  to  quash  it  had  a  remedy  at  law  by 
such  motion  and  therefore  is  not  entitled  to  relief 
in  equity. 

In  Kanawha  &  O.  By.  Co.  v.  Ryan,  81  W.  Va.  864,  6 
S.  E.  Rep.  024,  it  was  said  by  Snydbb,  J.,  in  referrinfir 
toHifirh  on  Injunctions,  sec.  290,  in  which  it  is  said 
that  equity  will  not  relieve  afiralnst  a  void  judgment 
where  there  is  an  adequate  remedy  at  law:  "This 
it  seems  to  me,  correctly  states  the  rule  of  law  on 
this  subject,  and  especially  is  it  the  rule  in  Virfirinia 
and  in  this  state  to  deny  and  withhold  relief  in 
equity  where  there  is  a  plain  and  adequate  remedy 
at  law.  In  Hudson  v.  Kline,  9  Gratt  879.  the  court 
says:  It  has  been  a  favorite  policy  in  this  state, 
especially  of  late,  not  to  afford  relief  in  equity  ex- 
cept In  cases  of  concurrent  Jurisdiction.  In  all 
other  cases  he  must  avail  himself  of  his  legal 
remedy.  If,  without  his  default,  he  be  deprived  of 
all  remedy  at  law.  equity  may  relieve  him;  but  If 
any  lesral  remedy  remains  to  him  (that  is.  adequate 
remedy),  thoufirh  he  may  have  lost  by  misfortune, 
and  without  fault  of  his  adversary,  other  con- 
current lesral  remedies,  he  must  resort  to  his  re- 
mainiufir  legal  remedies.*  "  See  also,  8  Graham  & 
Waterman  on  New  Trials,  p.  1478  et  tea. 

Perpetual    Injunction    affalnjt    Execution.— Where 

the  judfirment  soufirht  to  be  enjoined  is  absolutely 
void,  the  cause  may  be  remanded  to  be  proceeded 
in  at  law.  and  a  perpetual  injunction  be  firranted 
afirainst  the  collection  of  the  execution  on  the  judg- 


ment   Finney  v.  Clark«  86  Va.  854, 10  S.  E.  Rep.  660. 
See  infra,  this  note  "Collateral  Impeachment'* 

E.  BILL  FOR  INJUNCTION. 

Uncertain  Credit— Where  an  injunction  has  l)een 
awarded  to  stay  the  collection  of  a  Judfirment  and  it 
appears  from  the  answer  of  the  defendant  that  there 
is  a  considerable  sum  in  his  hands,  which  he  has 
afirreed  to  apply  as  a  credit  in  such  judfirment  and  it  ' 
is  uncertain  what  is  the  amount  which  he  on^-ht 
under  an  afirreement  into  which  he  has  entered,  to 
credit  on  such  judgment  the  court  oufirht  not  to  dis- 
solve the  injunction  till  it  has  ascertained,  by  send- 
infir  the  cause  to  a  commissioner,  if  necessary,  the 
amountof  the  credit  which  should  be  so  firlven  on 
such  judfirment  Heatherly  v.  Farmers'  Bank,  SI  W. 
Va.  70,  6  S.  E.  Rep.  754. 

Ditcliarge  in  Bankroptcy.- Where  a  Jud^rment 
debtor  has  obtained  his  discharfire  as  a  bankrupt 
subsequent  to  the  Judfirment  he  may  enjoin  the 
suinfiroutorlevyof  any  execution  upon  such  Judg- 
ment   Peatross  v.  M'Laufirhlin,  6  Gratt  64. 

Where  the  debtor  in  an  execution  objects  that  a 
previous  execution  has  been  levied  by  the  sheriff 
upon  sufficient  property  to  satisfy  the  judfirment,  and 
that  he  has  improperly  misapplied  the  proceeds  of 
the  sale  of  the  property,  or  if  he  Insists  that  payment 
has  been  made  to  the  sheriff  which  has  not  been 
credited  on  the  execution,  if  he  has  an  opportunity 
to  apply  to  the  court  of  law  from  which  the  execution 
issued  for  redress,  he  has  no  rifirhtto  come  into 
equity  for  relief.  Beckley  v.  Palmer,  11  Gratt  626: 
Crawford  v.  Thurmond,  8  Leifirh  86.  and  Morrison  v. 
Speer,  10  Gratt  228,  distiufirulshed  In  Beckley  r. 
Palmer. 

1.  Satisfaction  bbvobk  ExBcimoir  Levibd.— It 
was  held  in  Crawford  v.  Thurmond,  8  Leifirh  85,  that 
where  a  judfirment  is  recovered  afirainst  a  debtor, 
but  1>efore  the  execution  is  delivered  to  the  sheriff, 
the  debtor  makes  satisfaction  to  the  creditor  of  the 
full  amount  of  the  debt  and  receives  a  receipt 
therefor,  a  court  of  equity  has  jurisdiction  to  firive 
him  relief  by  way  of  injunction  to  inhibit  further 
proceedinfirs  on  the  execution,  thoufirh  he  mifirht  have 
made  a  motion  to  quash  the  execution  at  law. 

But  where  a  party  claims  that  he  has  not  been 
credited  for  all  the  money  paid  by  him  to  the  sheriff, 
on  an  execution,  he  may  have  any  injustice  done  to 
him  in  that  respect  corrected  in  the  court  from 
whence  the  execution  issued,  and  it  is  not  a  case  for 
an  injunction  to  the  judgment  and  relief  in  equity. 
MoiTlson  V.  Speer.  10  Gratt  228. 

Whether  a  bill  in  equity  for  an  injunction  Is  the 
proper  remedy  to  prevent  a  judgment  creditor  from 
proceediufir  to  collect  anew  a  judfirment  which  has 
been  in  fact  satisfied,  has  been  disputed.  Some  of 
the  cases  hold  that  such  an  application  is  meritori- 
ous and  should  be  allowed.  But  the  better-consid- 
ered doctrine  upon  this  subject  and  that  most  in 
harmony  with  the  fireneral  principles  underlying*  the 
preventive  jurisdiction  of  equity,  is  that  an  injunc- 
tion should  not  be  granted  for  the  purpose  of  stayinfir 
or  preventiufir  a  sale  under  an  execution  on  the 
firround  of  payment  in  whole  or  in  part  and  that  in 
all  such  cases  the  person  agfirrieved  should  be  left  to 
pursue  his  remedy  at  law.  Thus,  in  a  case  where, 
by  virtue  of  an  afirreement  between  a  judgment 
debtor  and  a  judfirment  creditor,  the  judfirment  on^ht 
to  be  entered  as  satisfied,  but  in  lieu  the  creditor 
has  an  execution  Issued  and  levied  upon  the  groods 
of  the  debtor,  the  latter  cannot  obtain  relief  by 
injunction  in  a  court  of  equity,  for  the  reason  tliat 
he  has   an  adequate  remedy  at  law.    HoweU  v. 
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ThomaBon,  84  W.  Va.  7M,  12  S.  E.  Bep.  10B8;  Hall  ▼. 
Taylor.  18  W.  Va.  544. 

Writ  tC  PMMs^lon.— mas.  an  Injonctlon  will  not 
be  granted  to  restrain  the  execution  of  a  writ  of 
possession,  baaed  on  an  allecred  error  In  the  Judg- 
ment upon  which  the  execution  Issued,  and  also 
upon  a  judcrment  in  the  complainant's  favor  for 
possenion  of  a  tract  of  land  of  which  the  land  In 
qae&tlon  Is  a  part,  the  final  decision  of  which  is 
pendinir  on  appeaL  Rosenbersrer  t.  Bowen,  84  Va. 
flB0.5S.E.Rep.  007. 

5«kM4aeiit  Reversal —But  where  execution  has 
been  lerled  and  returned  satlsfled.  on  a  Judgment 
which  to  erroneous  and  afterwards  reversed  or 
corrected,  restitution  cannot  be  awarded,  unless  It 
appears  that  the  money  has  been  paid  to  the  plain- 
tUf.   Eubank  T.  Balls.  4  Lei«rh  806. 

SUtotory  Pr»vlsian.— See  Code  of  West  Vlrffinla, 
sec.  17.  p.  870.  which  provides  that  "A  motion  to 
quash  an  execution  may.  after  reasonable  notice  to 
die  adverse  party,  be  heard  and  decided  by  the  court 
whose  clerk  issued  the  execution,  or,  if  in  a  circuit 
court  by  the  judge  thereof  in  vacation:  and  such 
Judge  or  court  may.  without  such  notice,  make  an 
onier  staying  proceedings  on  the  execution  until 
such  motion  can  be  heard  and  determined,"  etc. 
This  provision  is  ample  to  protect  an  execution 
debtor  from  the  levy  of  an  execution  upon  a  satlsfled 
Judgment,  and  is  fully  as  complete  and  far  less  ex- 
pensive and  cumbersome  than  the  resort  to  a  court 
of  chancery.  Howell  v.  Thomason,  84  W.  Va.  794. 19 
S.E.  Bep.  1068. 

Aodlte  Qaenda  Oliisolete.~A  motion  to  quash  an 
execution  issued  on  a  satlsfled  Judgment  is  the 
proper  proceeding  in  place  of  an  audite  ouerula, 
which  Is  now  an  obsolete  remedy,  and  on  such  a 
Botlou  the  court  may  order  questions  of  fact  to  be 
tried  by  a  J  ury.    Smock  v.  Dade,  5  Band.  089. 

F.  BQTJITY  ACTS  ONLY  IN  PEBSON AM.- Chan- 
cery cannot  reverse  or  set  aside  a  Judgment  of  a 
law  court  for  error  or  other  cause,  and  order  the 
law  court  to  grant  a  new  trial:  but  it  can  acton 
the  person  of  the  owner  of  the  judgment  by  Injunc- 
tion against  the  enforcement  of  the  Judgment,  and 
direct  a  trial  by  Jury,  and.  upon  verdict,  either  per- 
petuate or  dissolve,  in  whole  or  in  part,  the  injunc- 
tion. Graham  v.  Bank,  45  W.  Va.  701.  82  S.  £.  Rep. 
91&:  Wynne  v.  Newman,  75  Va.  811. 

In  strictness,  there  Is  no  such  thing  as  an  injunc- 
tion to  a  judgment,  because  the  court  of  chancery 
does  not  act  upon  the  law  court  and  neither  re- 
verses, rescinds  nor  amends  the  Judgment.  It  acts 
upon  the  party  only,  restrains  him  from  enforc- 
ing the  judgment  by  execution,  and  punishes  him 
as  for  contempt  for  any  violation  of  its  mandate. 
Beckley  v.  Palmer,  II  Oratt  0S5. 

^Tbe  court  of  chancery  acts  in  personam,  and  not 
upon  the  court  of  law,  which  must  decide  all  cases 
coming  before  it  according  to  the  legal  rights  of  the 
parties."   Nichols  v.  Campbell,  10  Gratt  560. 

"The  tribunal  of  the  court  of  equity,  does  not  act 
Immediately  upon  that  of  the  court  of  law.  nor  in 
any  manner  disrespectful  to  it:  it  only  acts  upon 
the  party,  and  for  good  reasons  existing  in  relation 
to  him.  restrains  him  from  proceeding  further.** 
Ashby  V.  Ki«rer,  Gilmer  158. 

**That  the  injimctton  operates  upon  the  party 
only,  and  not  upon  the  court,  would  seem  to  be  a 
tmiam  requiring  no  argument  to  support  it."  Epes 
V.  Dudley.  4  Leigh  145. 

hn  I  sdltUoa.— The  several  superior  courts  of  chan- 
cery have  power  to  grant  injunctions  to  the  judg- 


ments of  all  courts  of  common  law  within  their 
respective  districts,  and  not  otherwise:  the  place 
where  the  court  of  law  Is  holden,  and  not  the  resi- 
dence of  the  parties,  furnishing  the  rule  of  Jurisdic- 
tion in  such  cases.    Cocke  v.  Pollok,  1  H.  &  M.  409. 

Anooialoys  Condition  of  Affairs.— "The  record  ex- 
hibits the  singular  case  of  two  chancellors  in  differ- 
ent districts  disclaiming  Jurisdiction  of  a  case 
brought  before  them  by  a  bill  of  injunction  to  a 
judgment  rendered  In  the  district  court  of  Char- 
lottesville. The  chancellor  of  the  Richmond  dis- 
trict, it  is  alleged  in  the  bill,  refused  to  grant  the 
injunction,  although  the  defendants  all  resided 
within  his  jurisdiction,  because  the  court,  whose 
judgment  was  sought  to  be  enjoined,  was  not  within 
his  jurisdiction.  The  chancellor  of  the  Staunton 
district  granted  the  injunction,  but  dismissed  the 
bill  afterwards,  because,  although  the  court  which 
rendered  the  judgment  sought  to  be  enjoined,  was 
within  his  district,  yet  none  of  the  defendants  re- 
sided therein."  Tuckbb,  J.  Cocke  v.  Pollok,  1  H.  & 
M.  499.  Thus,  it  will  be  seen  from  this  opinion  of 
JudgbTuckbb,  the  embarrassmen  ts  and  difllcul ties 
which  arise  under  the  statute  limiting  the  Jurisdic- 
tion of  chancery  to  grant  injunctions  to  Judgments, 
the  condition  of  affairs,  as  presented  by  him,  being 
truly  anomalous. 

Coooty  Coort  Judge.— Under  Va.  Code  1873,  ch.  175. 
sec.  6,  the  Judge  of  the  county  court  may  award  an 
injunction  upon  a  bill  addressed  to  the  Judge  of  the 
circuit  court.  "Whether  the  Judgment  or  proceed- 
ing enjoined  be  of  a  superior  or  inferior  court  of 
his  county  or  district  or  the  party  against  whose 
act  or  proceeding  the  injunction  be  asked,  resides 
in  or  out  of  the  same:  provided  such  act  or  proceed- 
ing is  apprehended,  or  is  to  be  done,  or  is  doing,  in 
his  county  or  district"  Bosenberger  v.  Bowen.  84 
Va.  000.  5  S.  E.  Bep.  097. 

The  circuit  court  of  Bichmond  city  alone  has  Juris- 
diction to  enjoin  or  affect  any  judgment  In  behalf 
of  the  commonwealth  of  Virginia.  Code  of  Va.  1878, 
ch.  105,  sec  1:  Com.  v.  Latham,  85  Va.  688,  8  S.  E. 
Rep.  488. 

"I  have  said  that  the  general  principle  of  our  laws 
was  that  the  locality  of  the  law  court  determines 
the  equitable  Jurisdiction.  There  is  nothing  in  the 
act  of  January,  1808,  singly  considered,  which  aban- 
dons this  principle:  and,  on  the  contrary,  the  act  of 
February,  1808,  seems  strongly  to  support  it.  In 
most  cases,  the  restraint  upon  the  clerk  of  the  law 
court  is  amply  sufficient  for  the  complainant:  for 
without  the  act  of  the  clerk  no  execution  can  go 
upon  the  judgment:  and.  this  being  the  case,  the 
defendants,  wherever  residing,  will  find  their  inter- 
est in  coming  In,  submitting  to  the  Jurisdiction,  and 
moving  to  dissolve  the  injunction.  If,  before  the 
clerk  of  the  law  court  receives  notice  that  an  Injunc- 
tion is  awarded,  he  has,  in  fact  divested  himself  of 
his  power,  by  actually  issuing  the  execution  into 
another  district,  beyond  the  limits  of  the  chancery 
court  I  am  not  at  present  prepared  to  say  whether 
the  process  of  the  court  may  not  pursue  the  execu- 
tion, on  the  general  principle  that  where  a  Jurisdic- 
tion exists,  every  necessary  power  shall  be  Implied, 
to  carry  it  into  complete  effect"  Cocke  v.  Pollok, 
1  H.  &  M.  499. 

Venue.— The  4l8t  section  of  the  circuit  superior 
court  of  law,  Supp.  to  Rev.  Code,  ch.  109,  giving  juris- 
diction to  each  of  the  judges  of  the  circuit  supe- 
rior courts,  to  award  injunctions,  to  judgments 
rendered  or  proceedings  apprehended  out  of  his 
own  circuit  but  directing  that  in  such  case,  the 
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order  for  the  process  of  injunction  shall  be  directed 
to  the  clerk  of  the  court  of  that  county  wherein  the 
Judgment  is  rendered  or  the  apprehended  proceed- 
in  sr  Is  to  be  had,  rives  the  judfire  Jurisdiction  only  to 
award  the  injunction,  not  to  hear  and  determine 
the  cause.    Randolph  y.  Tucker,  10  Leiffh  656. 

The  court  of  one  county  may,  on  its  equity  side 
relieve  against  a  judgment  at  law,  rendered  in 
another  county  court,  by  way  of  original  Jurisdic- 
tion. And  thoufiTh  it  cannot  award  a  new  trial  at 
the  bar  of  that  other  court,  yet  it  may  direct  an 
issue  to  be  tried  at  its  own  bar.  And  if  the  relief  be 
afforded  without  the  trial  of  an  issue,  where  that  is 
proper,  the  hieh  court  of  chancery  may,  upon  an 
appeal,  after  reversal,  retain  the  cause,  and  direct 
an  issue  to  be  tried.    Ambler  v.  Wyld,  2  Wash.  M. 

Q.  EXTENT  OF  RELIEF. 

Decree  Repayment  of  Amount  Collected.— A  court  of 
equity,  having  dissolved  an  injunction  against  the 
assignee  of  a  bond,  because  the  payments,  for  which 
credits  are  claimed  by  the  complainant,  were 
made  to  the  oblieree  after  notice  of  the  assignment, 
ought  further  to  decree,  that  the  obligee  (being  a 
defendant  to  the  bill)  do  repay  the  sum  so  received 
by  him,  so  soon  as  the  complainant  shall  have  paid 
the  amount  of  the  Judgment  to  the  assignee.  Rob- 
erts V.  Jordans,  3  Munf .  488. 

"This  bandying  of  suitors  for  Justice,  from  court 
to  court,  may  answer  some  purposes  which,  how> 
ever,  I  am  sure  the  gentlemen  had  not  in  view,  but 
will  not  produce  speedy  and  substantial  justice,  the 
legitimate  ends  of  all  courts,  and  which  requires 
that  the  decree,  in  the  present  instance  should  be 
reversed  and  a  perpetual  injunction  awarded.  And 
I  agree  with  the  judge  near  me.  that  such  be  the 
decree  of  the  court,  with  this  addition,  that  it  shall 
provide  for  the  repayment  of  the  money,  if  paid 
under  the  dissolution  of  the  former  injunction.*' 
Branch  v.  Burnley,  1  Call  147.  A  similar  order  for 
repayment  was  made  in  Stanard  v.  Brownlow,  8 
Munf.  229. 

Cannot  Enter  Personal  Decree.— Where  upon  a  bill 
filed  to  enjoin  a  void  judgment,  the  plaintiff  is  de- 
nied all  relief  for  the  reason  that  he  has  an  adequate 
remedy  at  law,  it  is  error  to  enter  a  personal  decree 
against  the  plaintiff,  for  the  amount  of  the  judg- 
ment enjoined,  upon  the  dissolution  of  the  injunc- 
tion. In  such  case,  the  only  power  possessed  by  the 
court  is  to  dissolve  the  injunction,  and  dismiss  the 
bill,  with  costs.  Kanawha  &  O.  Ry.  Ck).  v.  Ryan.  81 
W.  Va.  864,  6  S.  E.  Rep.  924  :  Howell  v.  Thomason, 
84  W.  Va.  794, 12  S.  E.  Rep.  1088. 

Relief  affalnst  Portion  of  Judgment —Where  a  plain- 
tiff agrees  to  sell  to  a  defendant  a  certain  tract  of 
land  for  a  stated  price,  and  put  him  in  possession  of 
the  crops  growing  thereon,  also  of  a  stated  value, 
but  violates  his  agreement  as  to  the  crops,  whereby 
the  defendant  loses  them,  and  afterwards,  the 
plaintiff  recovers  judgment  for  the  full  contract 
price,  but  the  defendant  refuses  to  pay  for  the 
crops,  he  may  have  judgment  perpetually  enjoined 
to  that  amount  Boolh  v.  Kesler.  6  Gratt.  850  ; 
Sanders  v.  Branson,  22  Gratt.  809.  In  the  latter 
case  the  court  said  :  "The  circuit  court,  after  re- 
fusing to  relieve  against  the  whole  claim,  had  a 
right,  both  on  the  case  stated  in  the  bill  and  the 
prayer  for  general  relief,  to  give  such  relief  as  was 
equitable  and  just"  See  also.  Mason  v.  Nelson,  11 
Leigh  227. 

Where  a  party  for  himself  and  others  sells  a  part 
of  a  tract  of  land  to  another  and  receives  his  bonds 
for  the  purchase  money,  and  the  others  refuse  to 


confirm  the  contract  but  sell  their  interest  in  the 
whole  to  the  purchaser,  the  latter  may  enjoin  a 
judgment  recovered  by  the  first  vendor  on  the  pur- 
chase money  bonds,  and  be  relieved  in  so  far  as  he 
has  been  injured  by  such  vendor's  failure  to  pro- 
cure the  others  to  execute  the  contract  Jaynes  v. 
Brock,  10  Gratt  211. 

"The  rule  has  been  long  established,  that  a  court 
of  chancery  will  not  entertain  a  bill  for  the  purpose 
of  allowing  a  man  to  make  a  defence,  which  he 
might  have  made  in  the  court  of  law ;  unless  he 
shows  some  good  reason  why  he  did  not  avail  him- 
self of  that  defence  In  a  court  of  law.  This  rule  is 
founded  on  the  principle,  that  there  ouffht  to  be  an 
end  of  litigation ;  and  that  consequently,  where  a 
matter  has  been  once  fairly  investigated  and  de- 
cided in  one  forum,  it  shall  not  again  become  the 
subject  of  controversy  in  another.  It  was  intended 
as  a  shield  for  the  party  who  had  prevailed  at  law, 
but  if  he  does  not  choose  to  avail  himself  of  its  ben- 
efit if  he  voluntarily  goes  into  the  merits  of  the 
case,  and  in  his  answer,  admits  facts,  which,  if  they 
had  appeared  to  the  court  of  law.  would  have  tliere 
produced  a  different  result,  neither  the  rule,  nor 
the  principle  of  the  rule,  is  violated  by  pronouncing 
a  decree,  justified  by  his  own  admissions."  Vanlew 
V.  Bohannan,  4  Rand.  587. 

Condition  for  Relief.— A  person  coming  into  a  court 
of  equity  to  impeach  a  judgment  at  law,  must,  on 
his  part,  do  what  equity  requires.  Lipscomb  v. 
Winston,  1  H.  &  M.  468 ;  Payne  v.  Dudley,  1  Wash. 
190. 

Judpnent  Stands  as  Security.— Where  there  has 
been  a  recovery  at  law,  and  the  defendant  seeks 
relief  in  equity,  in  the  nature  of  a  new  trial,  the 
judgment  at  law  stands  as  a  security  for  what  the 
plaintiff  may  be  justly  entitled  to.  Knifonsr  v.  Hen- 
dricks, 2  Gratt  212;  Bank  v.  Hupp,  10  Gratt  SS;  Graf- 
ton &  G.  R.  Ck>.  V.  Davisson,  45  W.  Va.  12, 29  S.  E.  Rep. 
1028. 

"A  judgrment  at  law.  however  obtained,  no 
matter  by  what  fraud,  accident  or  surprise,  is 
allowed  to  stand  as  a  security  for  what  is  jusUy 
due.  whether  that  be  a  part  or  the  whole  of  ihe 
debt  recovered."  Bank  v.  Vanmeter,  4  Rand.  5SS; 
555. 

Accounts— Where  the  subject  of  the  action  is 
accounts,  a  court  of  equity  will  not  direct  a  new 
trial  at  law,  but  will  refer  the  accounts  to  a  oom- 
missioner,  and  itself  give  the  proper  relief,  but  wUl 
permit  the  judgment  to  stand  as  a  security  for  the 
sum  ascertained  to  be  actually  due.  Rust  v.  Ware, 
6  Gratt  50.    See  also,  Jaynes  v.  Brock,  10  Gratt  214. 

H.  HEARING  AND  FINAL  DECREE -In  Finney 
V.  Clark,  86  Va.  854,  10  S.  E.  Rep.  509.  a  bill  for 
injunction  against  a  judgment  is  brouirht  on  the 
ground  that  it  is  void  for  want  of  legal  service  of 
process,  the  prayer  of  the  bill  being  to  restrain  the 
collection  of  the  execution,  to  vacate  the  judgment, 
and  to  give  the  complainant  in  the  bill  an  opportunity 
to  make  his  defence  at  law,  but  raises  no  issue  as  to 
the  merits.  The  plaintiff  in  his  answer  raised  such 
issue.  It  was  held  that  as  the  only  question  before 
the  court  of  chancery  was  the  validity,  it  had  no 
right  of  its  own  motion,  to  assume  jurisdiction  in 
the  merits  of  the  cause,  but  the  execution  on  the 
judgment  should  be  perpetually  enjoined,  the 
judgment  vacated,  and  the  cause  remanded  to  be 
proceeded  in  at  law  by  an  alias  summons  properly 
served. 

Will  Set  Aside  Judgment  In  Toto.— When  the  plain- 
tiff at  law  recovers  more  than  he  is  in  conscience 
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entitled  to,  and  there  Is  no  standard  by  wlilch  a 
coort  of  equity  can  ascertain  the  amount  of  the 
excess  nnrlffhteously  recovered,  the'  court  will  set 
aside  the  rerdlct  t»  ioto.    M'Rae  v.  Woods,  2  Wash. 

TrIsI  of  Lagal  Issues  io  Equity.— Under  circum- 
stances, indudnir  suspicions,  that  a  bond  (on  which 
a  Judgment  at  law  had  been  obtained  asralnst  an 
executor)  was  counterfeit,  or  fraudulent,  upon  a 
Mil  filed  by  the  executor,  relief  was  ffiven  in  equity, 
by  directing  an  issue  to  try  whether  the  bond  In 
question  was  the  deed  of  the  testator  or  not:  and.  if 
so,  wbat  was  the  consideration  on  which  it  was 
fouided.  notwithstandlne'  the  trial  at  law  was  upon 
tbe  plea  of  payment  put  in  by  counsel,  and  a  new 
trial  moved  for  by  the  complainant  was  refused  by 
the  court    West  ▼.  Lorwood.  0  Munf.  401. 

A  court  of  equity,  upon  enjoining-  a  Judgment  at 
law.  may  direct  an  issue  to  be  tried  at  its  own  bar, 
and  if  relief  be  afforded  witbout  the  trial  of  an 
Issae,  when  that  is  proper,  the  hi«rh  court  of  chancery 
may,  upon  an  appeal,  after  reversal,  retain  the 
cause,  and  direct  an  issue  to  be  tried.  Counsel 
need  not  be  alarmed  about  objections  to  the  form 
of  proceeding,  since  beingr  an  issue  out  of  chancery, 
and  to  be  certified  there,  all  forms  in  the  proceedinsr 
at  law  will  be  out  of  the  question.  Ambler  v.  Wyld, 
2  Wash.  36;  Hadfleld  v.  Jameson,  a  Munf.  60. 

"There  are  cases  in  which  the  court  has  required 
the  defendant  in  chancery  to  submit  to  a  new  trial 
in  the  action  at  law,  and  restrained  him  from  en- 
forcinir  the  Judflrment  complained  of.  But  the 
regular  course  would  seem  to  be  for  the  chancery 
conn  to  order  such  issue  or  issues  as  may  be  proper, 
and  to  base  its  decree  on  the  flndingr  of  the  Jury  at 
the  bearing,  either  dissolving  or  perpetuating-  the 
Injnnction.  in  whole  or  in  part,  according  to  circum- 
stances. Such  was  the  course  pursued  by  this  court 
in  Enifonff  v.  Hendricks,  S  Gratt.  SIS.  In  the  present 
case,  if  a  new  trial  was  proper,  the  court  should 
have  ordered  an  issue,  the  same  as  in  tbe  action  at 
law,  to  be  tried  as  other  issues  out  of  chancery  are 
tried,  the  verdict  of  the  Jury,  if  the  trial  was  in  the 
law  court,  to  be  certified  In  the  chancery  court,  and 
In  tbe  meantime  continue  the  injunction  until  the 
hearing  of  the  cause;  and  if  the  finding-  was  for  the 
defendant  and  affirmed,  dissolve  the  injunction;  If 
for  the  plaintiff,  perpetuate  the  injunction  and  de- 
cree for  the  complainant  according-  to  the  verdict." 
Wynne  v.  Newman,  75  Va.  811.  See  also,  Moore 
?.  Upscombe,  ffi  Va.  546. 

After  an  injunction  has  been  granted  and  a  trial 
at  law  directed,  the  court  may.  If  satisfied  that  the 
injunction  ouf  ht  to  have  been  dissolved,  set  aside 
the  order  for  a  new  trial,  and  dissolve  the  injunc- 
tion, althougrh  no  verdict  has  been  certified.  Vass 
v.Ma^ee,  IH.  &M.8. 

It  is  error  for  a  court  of  equity,  on  application  to 
enjoin  a  J  ndmnent  at  law  and  errant  a  new  trial,  to 
perpetuate  the  injunction,  set  aside  and  cancel  the 
judgment,  direct  a  new  trial  of  the  cause  which 
has  been  terminated,  and  finally  dispose  of  the  suit 
is  equity.  The  court  of  equity  In  such  case  should 
have  continued  the  injunction,  directed  proper 
issues,  and  upon  the  coming  in  of  the  verdict  per- 
petuated the  injunction,  or  dissolved  it  in  whole  or 
in  part,  accordlngr  to  the  flndingr  of  the  Jury.  Kni- 
fouiT  V.  Hendricks,  3  Gratt.  213;  Bank  v.  Hupp,  10 
OratL  n. 

Issues  Dlrsctedto  BeTrtodby  Jury.— Where  a  bill  Is 
filed  to  enjoin  a  Judgment  on  the  ground  that  the 
debt  on  wliich  it  is  founded  is  for  money  won  at 


cards,  it  being  doubtful  on  the  evidence,  whether 
such  was  the  consideration,  or  if  it  was,  whether 
the  plaintiff  in  the  Judgment,  who  was  a  transferee 
of  the  debt,  had  not  been  induced  to  take  the  trans- 
fer of  the  debt  under  the  belief.  Induced  by  the 
concealment  or  misrepresentation  of  the  debtor, 
that  the  consideration  of  the  debt  was  good  and 
lawful;  the  court  should  continue  the  injunction, 
and  direct  issues  to  be  tried  by  a  jury  for  the  pur- 
pose of  ascertaining  these  facts.  Nelson  v.  Arm- 
strong. 5  GratL  854.  See  also,  Hord  v.  Dish  man.  5 
Call  388. 

nust  Confess  Judgment— The  general  rule  is.  that 
when  a  party  comes  into  a  court  of  equity,  to  be 
relieved  against  proceedings  at  law.  he  must  con- 
fess Judgment  at  law,  and  rely  solely  on  the  court 
of  equity  for  relief.  Warwick  v.  Norvell,  1  Leigh 
96.  See  generally,  monographic  noU  on  "Judgments 
by  Confession,"  appended  to  Richardson  v.  Jones. 
12  Gratt.  58. 

"And  even  courts  of  equity  themselves  admit,  that 
the  plaintiff  at  law  may  proceed  so  far.  as  that  he 
may  be  at  liberty,  eo  instofUe  that  the  injunction  is 
dissolved,  to  take  out  execution."  Epes  v.  Dudley, 
4Iieigh  146. 

If  proceedings  on  a  Judgment  at  law  be  enjoined 
by  a  court  of  chancery,  and  the  injunction  be  after- 
wards dissolved;  and  on  appeal,  the  order  of  disso- 
lution is  affirmed  in  omnibus;  an  execution  may  be 
sued  out  on  the  judgment  at  law,  before  the  decree 
of  affirmance  is  entered  up  in  the  court  of  chancery. 
Epes  V.  Dudley,  4  Leigh  145. 

Moreover,  the  Judgment  creditor  may  Uke  any 
other  steps,  pending  the  injunction,  so  as  to  place 
himself  in  a  condition  to  sue  out  execution  as  soon 
as  the  injunction  may  be  dissolved.  Thus,  a  party 
plaintiff,  whose  Judgment  has  been  enjoined,  may, 
upon  the  death  of  the  defendant  pending  the  injunc- 
tion, revive  it  against  his  personal  representative, 
otherwise  he  will  not  be  In  a  situation,  upon  the 
dissolution  of  the  injunction,  to  issue  execution,  but 
must  then  be  delayed  till  he  can  sue  out  his  scire 
/ociof  and  obtain  the  order  of  revival.  Richardson 
V.  Prince  George  County,  11  Gratt.  190. 

"There  is  no  hardship  in  confining  a  party  to  one 
jurisdiction.  It  is  a  general  principle  of  equity, 
that  a  man  shall  not  be  permitted  to  sue.  both  in  law 
and  equity,  for  the  same  thing;  this  principle  has 
given  rise  to  the  practice  of  requiring  a  release  of 
errors  at  law  on  obtaining  Injunctions  to  judgments. 
It  is  bottomed  on  a  principle,  that  a  man  may  waive 
any  particular  right  or  benefit,  and  on  the  evident 
justice  of  preventing  a  party  from  being  vexed  and 
harassed  in  various  courts  for  the  same  cause,  but 
that  he  shall  stand  or  fall  by  the  election  he  has 
made."    Roanx,  J.    Branch  v.  Burnley.  1  Call  147. 

Release  of  Errors.— When  a  chancellor  falls  on 
granting  an  injunction  to  require  a  release  of 
errors,  the  court  of  appeals  will  still  respect  the 
principle.  Ashby  v.  Klger,  Gilmer  158.  See  "Judg- 
ments by  Confession"  appended  to  Richardson  v. 
Jones,  13  Gratt.  58. 

If  a  release  of  errors  be  pleaded  to  a  supersedeas, 
and  found  for  the  defendant  in  error,  the  Judgment 
should  be,  not  that  the  judgment  of  the  court  below 
be  affirmed,  but  that  the  plaintiff  be  barred  of  his 
writ  of  supersedeas.  Hlte  v.  Wilson,  3  H.  &  M.  368. 
XllL  JUDOMBNTS  BY  DEFAULT. 

A.  IN  WHAT  ACTIONS  APPLICABLE. 

Criminal  Cases.— At  common  law  no  Judgment  by 
default  could  be  rendered  lin  a  misdemeanor  case. 
State  V.  Slack,  38  W.  Va.  873. 
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Tbe  term  judgment  by  default  applies  strictly  and 
technically  to  actions  at  common  law  only.  Davis 
V.  Com.,  16Gratt  184. 

Effect  of  SUtHte.— Bnt  sec.  6,  of  cb.  184,  W.  Va. 
Code,  includes  Judfirments  for  tines  in  misdemeanor 
cases,  as  well  as  Judgments  in  civil  cases,  wbere 
sucb  judgments  are  entered  by  default  State 
V.  Slack,  28  W.  Va.  372. 

Under  Code  W.  Va.  18B1,  ch.  168,  sec  20,  no  judjr- 
ment  by  default  for  imprisonment  can  be  rendered 
for  any  misdemeanor  eitber  under  chapters  82  or 
151  or  for  any  other  statutory  misdemeanor,  but 
there  may  be  a  judsrment  for  a  fine  by  default  A 
defendant  may  appear  by  counsel  in  any  misde- 
meanor case,  though  it  be  punishable  by  imprison- 
ment but  in  no  case  can  there  be  Judgment  of 
Imprisonment  without  haying-  the  defendant  present 
at  its  rendition.  State  v.  Campbell,  42  W.  Va.  246,  24 
S.  E.  Rep.  875. 

1.  JUDGMINTS  BY  DBFATJLT  UNDBB  STATUTBS.— All 

judgments,  where  there  has  been  no  appearance 
by  the  defendant  are  Judgments  by  default  within 
the  meaninsr  of  sec.  6,  ch.  184  of  W.  Va.  Code  of 
1808,  and  Va.  Code.  sec.  8461.  SUte  v.  Slack,  28  W. 
Va.  872;  Adamson  v.  Peerce,  20  W.  Va.  50:  Bank 
V.  McElfresh,  etc.,  Co.  (W.  Va.).  87  S.  E.  Rep. 
641:  Smith  V.  Knijrht  14  W.  Va.  740.  But  see  Holli- 
day  V.  Myers,  11  W.  Va.  278:  Carlon  v.  Ruffner,  12 
W.  Va.  208;  Brown  v.  Chapman,  00  Va.  174,  17  S.  E. 
Rep.  866;  Davis  y.  Com.,  lOOratt  184;  Baker  v.  Mfcr. 
Co.,  flW.  Va.  106;  Meadows  v.  Justice,  6W.  Va.  108: 
Dickinson  v.  Lewis.  7  W.  Va.  678;  Forest  v.  Stephens. 
21  W.  Va.  316;  Mldklff  v.  Lusher,  27  W.  Va.  480;  Big- 
ffinbotham  v.  Haselden,  8  W.  Va.  200. 

Judgment  after  Withdrawal  of  Plea.— But  a  judg- 
ment rendered  ag-ainst  the  defendant  after  with- 
drawal  of  his  plea  is  neither  a  judfirment  by  default 
nor  by  confession.  Holllday  v.  Myers,  11  W.  Va.  276; 
Carlon  v.  Ruffner,  12  W.  Va.  207. 

It  is  a  judgment  rendered  upon  proof  of  the  cause 
made  to  the  court  without  issue  Joined  between  the 
parties  then  before  the  court  Carlon  v.  Ruffner,  12 
W.  Va.  207. 

A  judgment  however,  stating  that  the  defendants 
were  solemnly  called  and  not  appearing,  on  motion, 
etc.,  is  a  judgment  by  default;  though  it  is  stated  at 
the  foot  of  the  Judgment  that  on  the  motion  of  the 
defendants  the  execution  on  this  judgment  is  sus- 
pended for  sixty  days,  upon  the  execution  of  a 
suspending  bond.  Goolsby  v.  Strother,  21  Gratt 
107,  and  note. 

Office  Judgment.— An  office  judgment  by  default 
confirmed  in  an  action  of  debt  although  the  service 
of  process  be  insufficient  is  a  judgment  by  default 
within  the  meaning  of  the  statute.  Qoolsby  v.  St 
John,  26  Gratt  146. 

Proceeding  by  Motion.— "The  case  of  a  motion 
comes  within  the  reason  of  the  statute,  and  I  think 
the  term  judgment  by  default  was  intended  to 
apply  to  all  judgments  where  there  was  a  default 
of  appearance."  Davis  v.  Com.,  16  Gratt  184.  See 
also,  Preston  v.  Auditor,  1  Call  471 ;  Cunningham  v. 
Mitchell,  4  Rand.  180. 

Proceeding  by  Notice.— A  proceeding  by  notice, 
although  not  a  technical  judgment  by  default  at 
common  law,  falls  within  the  equity,  and  was 
intended  to  be  embraced  within  the  scope  of  Code 
of  W.  Va.,  ch.  184.  sec.  8,  5.  6.  Smith  v.  Knight  14 
W.  Va.  740. 

Contract  Sounding  In  Damages.— Under  Va.  Code 
1887,  sec.  8211,  providing  that  a  person  "entitled  to 
recover  money  by  or  on  any  contract  may,   on 


motion,  ♦  ♦  •  obtain  judgment  therefor,*'  one 
cannot  obtain  a  judgment  for  a  breach  of  contract 
on  motion  in  an  action  sounding  in  damages.  Wil- 
son V.  Dawson,  06  Va.  687.  82  S.  E.  Rep.  461. 

Bnt  whether  the  Judgment  be  technically  or 
strictly  by  default  or  merely  oitaH  by  default  the 
effect  and  the  law,  and  the  reason  of  the  law  are 
precisely  the  same,  for  all  judgments  where  there 
has  been  no  appearance  by  the  defendant  are 
judgments  by  default  within  the  meaning  of  the 
statute,  Va.  Code.  ch.  181,  sec.  5,  p.  661.  Goolsby  v. 
St  John,  26  Gratt  146;  Davis  v.  Com.,  16  Gratt  134: 
Staunton  Perpetual  B.  &  L.  Co.  v.  Haden,  02  Va.  201. 
28  S.  E.  Rep.  286. 

B.  PARTIES  TO  DEFAULT. 

1.  In  Whosb  Favor. 

a.  Deceased  Platntijr-'A  Judgment  rendered  by 
default  in  a  suit  instituted  in  the  name  of  a  dead 
person  is  not  void  but  merely  erroneous  or  voidable, 
and  cannot  be  collaterally  attacked,  where  the 
defendant  is  duly  served  but  fails  to  appear  and 
defend.  Watt  v.  Brookover,  85  W.  Va.  328,  IS  S.  E. 
Rep.  1007;  McMillan  v.  Hickman.  36  W.  Va.  706. 14  S. 
E.  Rep.  227.    See  also,  Evans  v.  Spurgln.  6  Gratt  107. 

2.  Against  Wbou. 

a.  Parties  Not  Named  in  Writ  or  DeckaratUfn.—Jn  a 
suit  against  a  mercantile  company,  if  the  names  of 
the  partners  be  omitted  in  the  writ  and  declaration, 
and  the  writ  be  served  on  a  person  not  named  in 
either,  a  judgment  against  the  company  for  that 
person's  failing  to  appear,  cannot  be  sustained. 
Scott  V.  Dunlop,  2  Munf .  840. 

b.  Infants,— It  is  error  to  take  judgment  against 
an  infant  by  default,  who  is  not  stated  on  the  record 
to  have  appeared  by  his  guardian  to  defend  the 
suit  or  that  the  guardian  appointed  by  the  court 
ever  acted,  or  had  notice  of  such  appointment 
Fox  V.  Cosby,  2  Call  1. 

And  an  office  judgment  against  an  infant  who  in 
the  writ  is  named  as  defendant  "by  J.  K.  his  guard- 
ian," cannot  be  supported,  but  must  be  reversed 
in  toto,  if  there  be  nothing  in  the  record  to  show 
that  J.  K.  was  guardian  by  testament  or  ex  provi^ 
sione  leaie*  or  guardian  ad  litem,  appointed  by  the 
couxt    Brown  v.  M'Rea,  4  Munf.  480. 

e.  Deceased  Defendant.— Whtre  J  adgment  by  default 
is  rendered  against  a  defendant  after  his  death, 
upon  due  service  of  process,  such  Judgment  is  not 
void,  but  voidable,  and  cannot  be  collaterally 
attacked.    King  v.  Burdett  28  W.  Va.  601. 

d.  Executors.— A  judgment  by  default  against  an 
executor,  is  prima  facie  admission  of  assets.  Mason 
V.  Peter,  1  Munf.  487. 

DltsaMllty  Accruing  Pending  the  3ttlt.— The  subse* 
quent  disability  of  the  defendant  does  not  render 
void  a  judgment  by  default  where  the  court  has 
once  fairly  acquired  jurisdiction  of  the  cause  and 
parties.  See  Neale  v.  Utz,  75  Va.  480.  holding  that  the 
judgment  could  not  be  collaterally  assailed.  See 
also,  TumbuU  v.  Thompson,  27  Gratt  806. 

Joint  Judgments.— Where,  in  a  Joint  action  of  debt 
against  two,  a  judgment  by  default  goes  against, 
one,  and  the  other  pleads  to  the  action,  and  there 
is  a  trial,  then  there  should  be  one  and  the  same 
joint  judgment  against  both.  Peasley  v.  Boat> 
Wright  2  Leigh  106.  See  infra,  this  note,  n,  D..  "Join- 
der of  Parties." 

Plea  of  Nil  Debet  by  One.— Where  an  action  is 
brought  against  the  makers  and  endorsers  of  a, 
negotiable  note,  and  one  of  the  makers  flies  a  plea, 
of  nil  debet,  upon  which  the  cause  is  discontinued 
to  him,  and  a  Judgment  by  default  go«&  against  thi 
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othen  for  nonappearance,  snch  jndfirment  is  valid 
against  them.  Code  of  Va.  1800,  ch.  177.  sec.  19:  Muse 
r.  Farmers'  Bank^  27  Gratt.  262. 

&  JOIBT  PAirnBS. 

Mat  CodcfcndaiitA— Irresnlar  Service  of  a  Portion. 
-A  joint  Jndfirment  by  default  against  several  de- 
fendants, a  portion  of  whom  are  not  served  with 
process,  or  if  served,  the  service  Is  irregular,  Is 
erroneous,  and  may  be  reversed  on  motion  under 
W.  Va.  Code,  ch.  184,  sec.  5,  though  it  has  been  satis- 
fled  by  another  defendant.  Ferguson  v.  MiUender, 
e  W.  Va.  SO,  0  S.  E.  Rep.  88:  Laidley  v.  Bright,  17  W. 
Va.7»:  Carlon  v.  Rnffner,  12  W.  Va.  299;  Vandlver 
T.  Roberts,  4  W.  Va.  496;  MldlCifF  v.  Lusher.  27  W.  Va. 

If  the  writ  be  issued  against,  and  served  upon,  one 
person  only,  who  alone  appears  and  pleads,  if  the 
declaration  be  against  him  and  another,  and  judg- 
ment be  entered  against  "the  defendants."  such 
judgment  is  to  be  understood  as  against  both,  and 
therefore  erroneous  as  to  the  one  who  never  pleaded. 
And  snch  erroneous  judgment  may  be  reversed  (as 
to  the  person  against  whom  it  is  Improperly  entered), 
upon  appeal  taken  by  the  other  defendant  Qraham 
r.  Graham,  4  Munf .  206. 

Partaers.— In  order  for  a  joint  judgment  to  be  ren- 
dered agrainst  all  the  partners  of  a  Arm,  process  must 
be  served  on  all,  otherwise  such  joint  judgment  will 
be  reversed  in  toto.  under  Code  of  W.  Va..  ch.  184, 
sec.  6,  on  motion.  Ferguson  v.  Mlllender.  82  W.  Va. 
10. 9  S.  E.  Bep.  88. 

It  was  held  in  Bowles  v.  Huston.  80  Gratt  206,  that 
a  judgment  in  New  York  under  the  Code  of  Pro- 
cedure of  that  state  against  the  members  of  a  dis- 
solved partnership,  one  of  whom  was  not  served 
with  process  and  did  not  appear  in  person  or  by  at- 
torney In  the  suit  is  not  such  a  judcrment  as  is  con- 
templated by  the  constitution  and  act  of  congrress, 
as  to  such  person. 

i  JvRiBDicnoK  OF  PsBsoN.— A  personal  judgment 
or  decree  cannot  be  rendered  agralnst  a  defendant 
who  is  not  served  with  process,  and  who  does  not 
appear.  McGavock  v.  Clark.  98  Va.  810,  22  S.  E.  Rep. 
8SI:  Wilson  v.  Bank  of  Mount  Pleasant  6  Leiirh  674, 
opinion  ofTi7CKSK,P.:  Gray  v.  Stuart  88  Gratt  861; 
Fowler  v.  Lewis.  86  W.  Va.  118,  14  S.  E.  Rep.  447,  cit- 
ing, besides  the  above  cases,  Lamar  v.  Hale,  79  Va. 
147;  Wade  V.  Hancock,  76  Va.  620;  Houston  v.  Mc- 
Giuney.  8  W.  Va.  186:  Capehart  v.  Cunningham,  12 
W.Va.  7Ba 

lavand  Service.— An  invalid  service  is  the  same  as 
DO  service  wliatever;  and  the  law  Is  well  settled 
that  a  judgment  rendered  without  an  appearance 
by  or  service  upon  the  defendant  is  void  for  want  of 
jurisdiction  in  the  court  to  pronounce  the  judg- 
ment Kanawha  &  O.  Ry.  Co.  v.  Ryan,  81  W.  Va.  864, 
6  S.  £.  Rep.  9M;  Blanton  v.  Carroll,  86  Va.  689,  10  S.  E. 
Rep.  329. 

Judfiutul  oo  Void  Process.— A  judgrment  on  a  writ 
of  §eirs  fadat,  returnable  on  its  face  not  within 
ninety  days,  can  only  be  treated  as  a  judirment  ren- 
dered without  service  of  process,  because  rendered 
on  a  void  process,  and  is  therefore  void,  because  the 
imperative  command  of  the  statute  (Code  of  Va. 
ins.  ch.  106,  sec.  2),  Is  that  process  from  any  court 
whether  oriiinal.  mesne,  or  final,  except  a  summons 
for  a  witness,  shall  be  rttumabU  within  ninety  days, 
etc,  and  hence  a  writ  not  returnable  within  such 
prescribed  time  is  in  violation  of  the  mandatory 
provision  of  the  statute,  and  any  judg-ment  rendered 
thereon,  is  necessarily  void.  Lavell  v.  McCurdy.  77 
Va.  768:  Warren  v.  Saunders,  27  Gratt  880. 


a.  Appearance  and  Defence  as  Waiver.— Bvil  judg- 
ments or  decrees  inpereonam  may  be  rendered,  by 
state  courts,  against  nonresident  defendants,  who 
are  summoned  merely  by  publication,  where  they 
appear  and  defend  on  the  merits,  for  thereby  they 
submit  themselves  to  the  jurisdiction  of  the  court 
Grubb  V.  SUrkey,  90  Va.  881.  80  S.  E.  Rep.  784;  Pen- 
noyer  v.  Neff,  96  U.  S.  714,  distinarulshed. 

Thouffh  where  a  defendant  appears  in  term  to 
have  an  irre^rular  process  quashed,  it  is  not  an 
appearance  to  the  action  which  dispenses  with 
further  and  proper  process.  Wynn  v.  Wyatt  U 
LeiflTh  684. 

Appearance  Bidl  Discharged.— If  the  defendant  in 
debt  on  a  bond,  appears  and  pleads,  without  giving- 
special  bail,  and  the  court  without  rulingr  him  to 
give  such  ball,  sets  aside  the  office  judgrment  agralnst 
him,  his  appearance  ball  is  thereby  discharged. 
Grays  v.  Hines,  4  Munf.  487. 

Foreign  Judgments.— If  the  plainUfE  recovers  judg- 
ment against  the  defendant  In  a  suit  by  attach- 
ment without  the  defendant's  appearance,  the 
judgment  will  have  no  effect  In  another  state,  as  a 
personal  judgment  against  the  debtor.  But  if  the 
defendant  appears  and  defends  himself  in  person 
or  by  attorney,  then  the  judgment  will  have  the 
same  force  and  effect  everywhere,  as  a  judgment, 
recovered  in  an  ordinary  suit  In  such  a  case  the 
record  may  show  upon  its  face  that  the  debtor  did 
or  did  not  appear,  and  if  it  does,  the  judgment  will 
have  effect  accordingly.  If  the  record  does  not 
show  whether  he  did  or  did  not  appear,  the  pre- 
sumption is  in  favor  of  the  validity  of  the  judgment 
Fisher  v.  March,  26  Gratt  766. 

Effect  In  Foreign  State.— But  in  such  a  case,  if  the 
record  does  not  state  that  the  debtor  did  or  did  not 
appear,  or  even  if  it  sutes  that  he  did  appear,  in  a 
suit  upon  this  judgment  in  another  state,  the  de- 
fendant may.  by  his  pleading  and  evidence,  aver 
and  prove  the  contrary.  Fisher  v.  March.  26  Gratt. 
766. 

Constmctlon  of  SUtntes.— It  was  held  in  Gilchrist 
V.  W.  Va.,  O.  &  O.  L.  Co.,  81  W.  Va.  115,  that  by  the 
construction,  which  the  New  York  courts  put  upon 
the  New  York  statutes  authorizing  proceedings 
against  foreign  corporations,  no  judgment  in  per- 
sonam  can  be  rendered  in  that  state  against  a 
foreign  corporation,  unless  it  has  appeared  to  the 
action. 

"It  lies  at  the  very  foundation  of  justice,  that 
every  person  who  is  to  be  affected  by  an  adjudica- 
tion should  have  an  opportunity  of  being  heard  in 
defence,  both  in  repelling  the  allegations  of  fact 
and  upon  matters  of  law;  and  no  sentence  of  any 
court  is  entitled  to  the  least  respect  in  any  other 
court  or  elsewhere  when  it  has  been  pronounced  ex 
parte  and  without  opporthnity  of  defence."  Fair- 
fax V.  Alexandria,  28  Gratt.  16;  Underwood  v.  Mc- 
Veigh, 28  Gratt  409,  and  note;  Connolly  v.  Connolly, 
82  Gratt  667. 

b.  Constructive  Service. 

Strict  Construction  of  and  Strict  Compliance  with 
Statate.— "The  procedure  by  constructive  service  of 
process  in  lieu  of  personal  service,  is  a  departure 
from  the  common  law,  and  must  be  strictly  followed. 
And,  unless  it  appears  from  the  record  that  the 
return  was  duly  made,  the  judgment  by  default  is 
void,  and  hence,  if  any  prescribed  Interval  of  time 
is  required  to  elapse  between  the  date  of  service  of 
the  process  and  the  return  day,  or  before  the  judg- 
ment by  default  it  must  appear  by  the  record  that 
such  required  interval  did  Intervene  accordingly, . 
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or  else  the  Jadflrment  by  default  is  yold,  not  voidable 
only."  4Min.Inst  (SdEd.)647;  Staunton  Perpetual 
B.  &  L.  Co.  Y.  Haden.  93  Va.  201.  28  S.  E.  Bep.  286. 

For  instances  of  the  strict  construction  that  has 
been  put  upon  these  statutes,  see  Lewis  t.  Botkin, 
4  W.  Va.  5S8,  588:  Hoflfman  v.  Shields,  4  W.  Va.  490; 
Gapehart  v.  Cunninsrham,  12  W.  Va.  750. 

Judstmtnt  agnltut  Nonresldont.— A  personal  judsr- 
mentby  default  cannot  be  rendered  against  a  non- 
resident defendant,  on  publication  merely;  such  a 
ludffmentisvoid.  "Even  if  there  be  attachment  of 
efPects  of  nonresidents,  a  personal  judgment  on 
publication,  without  service  of  process  or  appear- 
ance, is  a  nullity,  except  as  to  efPects  attached. 
O'Brien  v.  Stephens.  11  Gratt.  610;  Black,  Judcrm. 
sec.  281;  Ck>oper  v.  Reynolds,  10  Wall.  (U.  S.)  818: 
Coleman  v.  Waters,  18  W.  Va.  278;  Gilchrist  v.  Oil, 
etc..  Co.,  21  W.  Va.  116."  Fowler  v.  Lewis,  86  W.  Va. 
112, 14  S.  E.  Rep.  447. 

Corporations.— A  judfirmentby  default  against  a 
corporation,  rendered  on  return  of  a  summons  which 
shows  that  the  requirements  of  the  statute  have  not 
been  complied  with,  is  a  void  Judg-ment,  and  may 
be  assailed  collaterally  by  third  parties,  and,  in  the 
laufifuasre  of  Freeman,  in  his  excellent  work  on 
Judgments,  at  sec.  117,  *lt  neither  binds  nor  bars 
anyone.  All  acts  performed  under  it,  and  all  claims 
flowing  out  of  it,  are  void."  Staunton  Perpetual  B. 
&  L.  Co.  V.  Haden,  92  Va.  201,  28  S.  E.  Rep.  286;  Va. 
Code  1887,  sec.  3226,  8226. 

No  Legal  Servtce  of  Process— Judgment  Void.— 
Where  a  judgment  by  default  is  obtained  against 
a  defendant  without  legal  service  of  process,  the 
Judgment,  based  on  such  service  of  process,  is  void. 
Staunton  Perpetual  B.  &  L.  Co.  v.  Haden,  92  Va.  201, 
28  S.  E.  Rep.  286:  Finney  v.  Clark,  86  Va.  864, 10  S.  E. 
Rep.  669. 

Waiver  of  Defective  Service.— Thus,  where  a  Judg- 
ment was  Obtained  by  default  without  legal  service 
of  process,  the  request  of  the  attorney  for  .the  de- 
fendant that  an  item  for  attorney's  fees,  which 
was  Improperly  included  in  the  Judgment,  be 
omitted  therefrom,  is  not  a  waiver  of  defective 
service,  because  the  Judgment,  being  void,  could 
not  be  ratified.  Staunton  Perpetual  B.  &  L.  Co.  v. 
Haden,  92  Va.  201,  23  S.  £.  Rep.  286. 

Summons  Erroneously  Directed.— Where,  contrary 
to  law,  the  summons  is  directed  to  the  sheriff  of 
another  county  than  the  one  in  which  the  suit  is 
brought,  the  Judgment  by  default  is  erroneous,  but 
not  void.  Brown  v.  Chapman,  90  Va.  174,  17  S.  E. 
Rep.  856. 

Thus,  where  in  debt  against  four  obligors,  one  of 
whom  is  the  high  sheriff,  the  process  goes  into  the 
hands  of  his  deputy,  who  serves  it  upon  him  as  well 
as  the  other  three,  to  which  he  makes  no  objection; 
and  there  is  a  judgment  by  default  against  all  of 
them,  the  process  is  properly  served  and  the  judg- 
ment is  valid.    Turnbull  v.  Thompson,  87  Gratt.  806. 

Writ  Not  Signed  by  Clerk.— A  Judgment  by  default 
rendered  upon  a  writ,  a  copy  of  which  was  not  signed 
by  the  clerk,  is  erroneous,  but  not  void.  Laldley  v. 
Bright.  17  W.  Va.  779;  Ambler  v.  Leach,  16  W.  Va. 
<W7. 

Date  of  Writ  Blank.— Moreover,  a  judgment  by  de- 
fault, rendered  upon  a  writ,  the  date  of  which  is 
blank,  is  valid  and  binding  as  a  Judgment,  unless 
set  aside  by  motion  to  the  court  or  by  writ  of  error. 
Ambler  v.  Leach.  16  W.  Va.  677. 

Express  Waiver.- Where,  upon  a  motion  to  reverse 
a  judgment  by  default  for  defective  service  of  proc- , 
«ss  on  a  sheriff  by  his  deputy,  the  defendant,  who  1 


was  sheriff,  says  he  wishes  to  take  no  advantage 
of  such  return,  if  defective,  this  is  a  waiver  or  re- 
traxit of  the  motion,  and  a  release  of  error  as  to 
him,  though  he  is  a  plaintiff  in  the  motion  to  re- 
verse; and,  as  he  alone  is  prejudiced  by  the  alleged 
defect,  it  Is  no  ground  for  reversal  as  to  any  of  the 
defendants.  Anderson  v.  Doolittle,  88  W.  Va.  68S.  18 
S.  E.  Rep.  736. 

Appearance  a  Waiver.— The  object  of  the  service  of 
process  is  to  bring  the  party  Into  court  A  judg- 
ment by  default,  with  process  badly  executed, 
would  not  be  legal.  By  appearance  to  the  action  In 
any  case  for  any  other  purpose  than  to  take  advan- 
tage of  the  defective  execution  or  the  nonexecution 
of  process,  a  defendant  places  himself  precisely  in 
the  situation  in  which  he  would  be  If  process  were 
executed  upon  him.  and  he  thereby  waives  all 
objection  to  the  defective  execuUon  or  the  non- 
execution  of  process  upon  him.  Bank  v.  Bank,  3  W. 
Va.  886. 

When  a  defendant  has  not  been  served  with  proc- 
ess in  the  action,  and  has  not  appeared  to  the  ac- 
tion, it  is  error  for  the  clerk  to  enter  office  Judgment 
against  him  for  failing  to  appear  and  plead,  and  to 
award  a  writ  of  inquiry  of  damages; -and  It  Is  also 
error  under  those  circumstances  for  the  court  to 
have  the  damages  assessed  by  the  jury,  and  to  enter 
judgment  against  the  defendant  for  the  damages 
found  by  the  jury.  A  defendant  in  such  a  case  has 
the  right  under  the  statute  to  move  the  court,  after 
proper  notice,  to  reverse  the  Judgment  and  correct 
the  proceedings,  and  upon  the  court's  refusal  to  do 
so,  then  to  bring  the  matter  before  the  appellate 
court  by  writ  of  error.  Capehart  v.  Cunningham.  12 
W.  Va.  760:  Houston  v.  McCluney,  8  W.  Va.  136. 

Irregularity- Plea  to  Action  as  Waiver.— A  cattiof 
ctd  reepondendttnh  in  debt  on  bond,  returnable  to 
August  rules,  being  returned  executed,  and  the 
defendant  not  appearing,  the  clerk  enters  the 
common  order;  at  September  rules  the  defendant 
appears  and  puts  in  special  ball,  but  does  not  plead; 
the  plaintiff  insists  that  the  clerk  shall  enter  a  con- 
firmation of  the  common  order,  so  as  to  put  the  case 
on  the  office  Judgment  lists  of  the  next  term,  which 
the  clerk  refuses  to  do;  at  the  next  term,  the  court 
orders  the  case  to  be  put  on  the  office  judgment, 
and  then  the  defendant  puts  in  a  plea  to  the  action: 
and  at  the  ensuing  term,  there  is  a  trial,  verdict,  and 
Judgment  for  the  defendant.  The  court  held,  with- 
out deciding  whether  it  was  regular  or  not  to  order 
the  case  to  be  put  on  the  office  Judgment  list,  that 
the  defendant's  pleading  to  the  action,  was  a  waiver 
of  objection  to  the  regularity  of  the  order.  Powell 
V.  Watson,  8  Leigh  4. 

C.  WHEN  DEFAULT  MAY  BE  TAKEN. 

Scire  Facias  against  Ball- Upon  a  tdre/aciat  against 
special  bail,  he  obtained  a  bail  piece,  arrested  his 
principal,  surrendered  him  to  the  jailer  and  took  the 
Jailer's  receipt  for  his  body,  and  gave  notice  thereof 
to  the  attorney  of  the  plaintiffs,  they  not  residing  In 
the  county.  Notwithstanding  all  this,  there  was  an 
office  Judgment  upon  scire  facias  against  the  ball,  and 
he  not  appearing  to  defend  the  case  at  the  next  term. 
the  office  Judgment  was  confirmed.  It  was  held  that 
equity  will  not  relieve  the  ball.  Allen  v.  Hamilton. 
9  Gratt  266. 

Time  for  Hearing.— Va.  Code  1878.  ch.  166.  *  6,  applies 
to  judgments  by  default,  and,  perhaps  to  decrees  or 
bills  taken  for  confessed  and  not  where  the  defend- 
ants appear  and  answer:  and  the  thirty  dasns 
necessary  to  elapse  in  order  to  ripen  the  cause  for 
hearing  on  its  merits,  are  thirty  days  from  tbe 
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serrice.  not  the  retnm,  of  the  process.    Robinson  r. 
Ma7B.  TV  Va.  706. 

1.  Ertbt. 

Whaa  JndgaMBt  to  Be  Entered.— It  is  error  in  a  court 
of  law  to  enter  a  jndcnnent  against  a  defendant,  on 
tile  day  after  a  conditional  judgment  has  been 
confirmed  at  the  rules.  The  defendant  has  until  the 
next  term  after  the  conditional  Judgment  is  con- 
firmed in  the  office,  to  set  it  aside,  under  the  act  of 
the  assembly.    Green  ▼.  Skipwlth,  l  Rand.  MO. 

In  the  case  of  a  judsrment  by  default,  final  judflr- 
ment  must  not  be  entered  against  a  defendant 
witliiA  one  month  after  he  was  serred  with  process, 
for  according  to  the  true  construction  of  our  stat- 
Qtes.  where  less  than  one  month  has  elapsed  between 
the  senrlce  of  process  and  the  end  of  the  succeedinsr 
term,  the  conditional  Judgment  will  become  final  at 
the  term  next  succeedinir  the  expiration  of  one 
month  after  the  service  of  process.  Va.  Code  1878, 
ch.  16S.  sec.  6:  Dillard  v.  Thornton.  20  Gratt.  aOS,  and 
mU\  Robinson  v.  Mays.  76  Va.  706. 

Estiy  before  Retam  of  Writ.— A  judgment  entered 
in  the  clerk*s  office,  before  the  execution  and  the 
retam  of  the  writ  is  erroneous,  and  cannot  be  sup- 
ported by  the  writs  beinff  returned  executed  to  the 
term  when  the  judgment  is  made  final.  Hig-ffin- 
botbam  ▼.  Garland.  2  Munf.  481 ;  Winchester  v.  Bank, 
2Manf.a0. 

Eotry  against  Defendant  and  Ball.—  It  seems  that, 
where  a  Judgment  is  entered  in  the  clerk's  office 
against  the  defendant  and  bail,  a  copy  of  the  bail 
oogbt  to  be  inserted  in  the  record.  Shelton  ▼.  Pol- 
]ock,lH.&  M.4SS. 

Eatry  of  JndgnMnt  Containing  indorsement  of 
€redlt— A  Judgment  by  default,  for  want  of  appear- 
ance, foanded  on  an  instrument  of  writing  for  the 
payment  of  money,  on  which  an  endorsement  of 
credit  is  made  by  the  plaintiff  himself,  ouirht  to  be 
entered  subject  to  such  credit :  or  if  the  plaintiff  re- 
fosesto  take  the  judgment  in  that  way,  a  writ  of 
enqairy  should  be  awarded.  Rees  v.  Conococheague 
Bank.  SRand.  328. 

Appeamaoe  Ball.— If  an  office  judgment  be  set 
aride  and  the  suit  defended  by  the  appearance  bail, 
and  he  afterwards  waives  his  plea,  judgment  is  to  be 
entered  against  the  defendant  as  well  as  the  ball. 
Vanmeter  v.  Fulkimore,  1  H.  &  M.  880,  and  note ; 
Wallace  ▼.  Baker.  8  Munf.  884  ;  Lee  t.  Carter,  3  Munf. 

m. 

CtaiMan  Order  Entered  Prematurely.- It  is  error 
sufficient  to  reverse  an  office  judgment  that  the 
common  order  was  entered  before  the  plaintiff  filed 
his  declaration.    Waugh  v.  Carter.  8  Munf.  888. 

AfBdnvlt.— The  proper  construction  of  sec.  40,  ch.. 
ts  of  the  W.  Va.  Code,  is  that  if  the  affidavit  required 
by  that  section  is  filed  during  the  first  term  of  the 
court  after  the  office  Judgment  at  rules,  or  at  any 
time  dnrlng  the  following  vacation  of  the  court,  final 
judgment  may  be  entered  during  that  term  in  court 
on  or  before  the  fifteenth  day  thereof,  or  during 
that  vacation  by  the  clerk.  But  if  the  affidavit  be 
not  made  during  that  term,  or  during  the  following 
vacation,  then  the  clerk  has  no  auUiority  to  enter 
up  final  judgment,  but  the  plaintiff  niust  prove  his 
case  before  the  court,  before  judgment  is  given  him. 
Farmers*  Bank  v.  Montgomery,  11 W.  Va.  100 :  Hun- 
ter V.  Snyder,  11 W.  Va.  108. 

l>0clnmCton  Defective.— It  seems  that  where  an 
office  Judgment  is  reversed  on  the  ground  that  the 
declaration  is  radically  defective,  the  appellate 
court.  If  tlie  writ  be  correct,  will  not  enter  judg- 
ment for  the  defendant,  but  will  send  the  cause 


back  to  be  proceeded  in  from  the  writ.    Hill  v. 
Harvey.  2  Munf.  585. 
Cause  Properly  on  Office  Judgment  Docket— If  the 

common  order  and  the  common  order  confirmed 
have  been  regularly  entered  at  rules,  the  cause  is 
properly  on  the  office  judgment  docket  at  the  next 
term  of  the  court:  though  no  endorsement  of  the 
proceedings  may  have  been  made  upon  the  papers 
In  the  cause.    Wall  v.  Atwell,  81  Gratt.  401. 

When  to  Be  Placed  on  Docket— A  capiae  ad  respond- 
€ndum  was  Issued,  returnable  to  the  rules,  on  the  first 
Monday  In  April,  and  on  that  day  common  order  was 
entered:  the  first  Monday  In  May  was  the  next  rule 
day,  on  which  day  the  common  order  was  confirmed 
In  the  office.  On  the  same  day  the  court  sat  J5Md, 
It  was  not  regular  to  place  that  case  on  the  office 
judgment  docket  of  that  term,  because  1  Rev.  Code 
1810,  ch.  128,  sec.  70.  p.  600-7,  directs  that  the  docket 
shall  be  made  out  before  every  term.  White  v. 
Archer,  2  Va.  Cas.  201. 

Irregularity  In  Proceeding  In  Office.— But  If  the  pro- 
ceedings In  the  office  have  been  so  Irregular  that  the 
cause  Is  not  properly  on  the  office  judgment  docket, 
the  court  should  remand  It  to  the  rules  for  proper 
proceedings.  Wall  v.  Atwell,  21  Gratt  401. 
D.  ON  DEPENDANT'S  FAILURE  TO  PLEAD. 
Rule  to  Plead.— The  defendant  in  ejectment  may, 
upon  notice  to  the  plaintiff  appear  at  the  next  term 
of  the  court,  and  move  the  court  to  set  aside  the 
judgment  by  default,  and  allow  him  to  plead 
thereon,  where  the  plaintiff  has  not  served  the  de- 
fendant with  notice  of  a  rule  to  plead,  as  the  statute 
required.    Smlthson  v.  Brlggs.  88  Gratt.  180. 

But  the  defendant  may  be  ruled  to  trial  In  the 
county  court,  at  the  first  term  after  the  office  judg- 
ment.   MandevlUe  v.  Mandevllle,  8  Call  225. 

Interrogatories.— It  1b  proper  to  permit  the  answers 
to  interrogatories  of  one  defendant  to  be  read  to 
the  jury  on  the  trial  of  the  cause  although  the 
judgment  has  been  had  against  him  In  the  clerk's 
office,  and  has  become  final  by  the  rising  of  the  suc- 
ceeding term  of  court,  no  Issuable  appeal  having 
been  filed.    Lazzell  v.  Mapel,  1 W.  Va.  43. 

Paliureor  Refusal  to  Plead.— Under  Va.  Code  1887,  S 
8211,  providing  for  the  judgment  In  fifteen  days* 
notice  in  an  action  by  a  person  entitled  to  recover 
money,  the  defendant  Is  not  entitled  to  a  jury  trial, 
on  failure  or  refusal  to  plead.  Preston  v.  Salem 
Imp.  Co.,  91  Va.  588,  88  S.  E.  Rep.  480. 

Submlsslonof  Issue  to  Jury.— Where  the  defendant 
has  not  appeared  and  made  defence  to  a  motion, 
upon  notice,  against  him  and  his  sureties,  and 
judgment  is  rendered  against  him  by  the  court 
at  the  Instance  of  the  plaintiff;  and  the  record 
of  the  judgment  erroneously  states:  "This  day 
came  the  parties  by  their  attorneys,  and  neither 
party  requiring  a  jury,  all  matters  of  law  and 
fact  are  submitted  to  the  court,"  it  Is  not  error 
for  the  court,  upon  the  motion  of  the  defendant  at 
the  same  term  to  set  aside  the  judgment.  And  the 
court  may  do  so  «x  tnero  motis.  Smith  v.  Knight,  14 
W.  Va.  740:  BaUard  v.  Whltlock,  18  Gratt  885. 

Craving  of  Oyer.— If ,  In  an  action  of  debt  on  bond, 
the  bond  or  deed  sued  on  is  not  filed  with  the  decla- 
ration, and  the  defendant  appears  at  rules  and 
craves  oyer  of  It  which  the  plaintiff  does  not  glvet 
and  the  defendant  will  not  plead  without  oyer,  the 
clerk  may  properly  take  the  rules  without  regard  to 
the  craving  of  oyer,  so  that  the  case  may  be  ready 
to  be  disposed  of  at  the  next  term  of  the  court 
Smith  V.  Lloyd,  10  Gratt  205. 
NoPlealnCause.— If  there  be  an  office  judgment 
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affainst  the  defendant  In  an  action  on  the  case,  and 
a  writ  of  inquiry,  and,  afterwards,  without  any  plea 
in  the  cause,  the  Jury  be  sworn  as  If  there  were  an 
issue,  and  a  verdict  be  found  for  the  defendant,  the 
verdict  will  he  set  aside,  and  a  new  trial  directed. 
M*Milllon  V.  Dobbins,  9  Lelffh  422. 

Expiration  of  Tine  to  Plead.— Parties  who  are  pro- 
ceeded airainstby  order  of  publication  have  one 
month  after  the  order  Is  completed  to  appear  and 
plead;  and  it  is  error  to  confirm  a  conditional  judsr- 
ment  at  rules  before  the  expiration  of  that  time. 
Hif  ffinbotham  v.  Haselden,  8  W.  Va.  8M. 

E.  PLEADING  OP  DEFENDANT  UNDISPOSED 

OF. 
While  Demorrar  on  PUo-Pendlng  Motion.— '*When 

an  answer  or  other  pleading  of  a  defendant  ralsinr 
an  issue  of  law  or  fact  is  properly  on  file  in  the  case, 
no  judgment  by  default  can  be  entered  against  him. 
To  authorize  a  default,  the  answer  or  other  plead- 
ing must  be  disposed  of  by  motion,  demurrer,  or  In 
some  other  manner.  For  the  same  reasons,  a  de- 
fault cannot  be  entered  while  a  motion  is  pending/* 
1  Black,  Judgm.  sec  86.  Approved  in  Johnston  v. 
Bank,  41  W.  Va.  B60.  88  S.  E.  Rep.  617. 

F.  STATUTE  OF  JEOFAILS.— In  general,  the  sUtr 
ute  of  jeofails  is  not  applicable  in  case  of  a  judg- 
ment by  default  for  want  of  appearance:  but  if  the 
party  has  once  appeared,  though  he  makes  default, 
afterwards,  and  then  there  is  judgment  against 
him  by  such  default,  the  statute  of  jeofaiU  is  appli- 
cable.   Bargamln  v.  Poltlaux,  4  Leigh  412. 

Does  Not  Core  Brtora  or  Delects  in  Prooeodlngs.— In 
cases  of  judgments  by  default,  the  statute  of  jeo- 
fails does  not  apply  to  cure  errors  and  defects  in 
the  proceedings.  Walnwright  v.  Harper,  8  Leigh 
870:  Hatcher  v.  Lewis,  4  Rand.  168:  Payne  v.  Britton. 
6  Rand.  104,  opinion  of  Judge  Obxbn. 

G.  WRIT  OF  INQUIRY.— It  is  error  to  enter  a 
judgment  on  the  office  without  awarding  an  inquiry 
of  damages.    Shelton  v.  Welsh,  7  Leigh  175. 

Common-Low  Rule.— According  to  the  common 
law,  as  recognized  and  settled  in  West  Virginia, 
there  can  be  no  final  judgment  by  default  in  any 
action  at  law  sounding  in  damages,  in  the  absence 
of  a  writ  of  enquiry,  either  in  the  circuit  court  or 
before  a  justice,  when  the  value  in  controversy  or 
the  damages  claimed  exceed  twenty  dollars,  and 
the  right  of  either  party,  if  he  demands  it,  to  have 
such  writ  executed  by  a  jury,  is  gaarantied  by  the 
West  Virginia  constitution.  This  right  does  not 
depend  upon  the  condition  of  the  pleadings,  or  the 
conduct  of  the  adverse  party.  It  Is  a  right  which 
may  be  Invoked  by  either  party,  whatever  may  be 
the  wishes  or  the  actions  of  the  opposite  party. 
Hickman  v.  B.  &  O.  R.  Co.,  80  W.  Va.  296,  4  S.  E.  Rep. 

«54. 
When  Writ  ol  Inquiry  to  Be  Bxecnted.— A  writ  of 

Inquiry  cannot  be  executed  In  the  general  court,  or 
a  district  court,  at  the  term  next  succeeding  the 
rule  day  on  which  the  office  judgment  was  con- 
firmed ;  because  the  defendant  has  the  whole  term 
to  set  aside  the  writ  of  inquiry,  and  plead  to  issue. 
Craghlll  V.  Page.  2  H.  &  M.  446.    See  Va.  CJode  1887, 

sec.  8288. 

Power  of  Court  to  Correct.- But  where  the  clerk 
improperly  enters  anr  order  for  a  writ  of  Inquiry  In 
an  action  for  damages,  at  rules,  the  court  may 
correct  the  mistake,  or  disregard  it,  and  enter 
judgment  as  though  no  such  order  had  been  entered. 
Anderson  v.  DooUtUe,  88  W.  Va.  82».  18  S.  E.  Rep. 

724. 
Insurance  Policy— Provision  as  to  Adjustment— It 


was  held  in  Commercial  Union  Assurance  Co.  v. 
Everhart,  88  Va.  QGt,  14  S.  E.  Rep.  886,  thata  poUcy  of 
fire  Insurance,  containing  a  provision  that.  If  there 
be  other  Insurance  on  the  property,  the  loss.  If  any, 
shall  be  adjusted  among  the  several  insurers,  is 
not  a  "writing  for  the  payment  of  money."  within 
Va.  Code,  sec.  8286,  dispensing  with  an  inquiry  of 
damages  in  an  action  on  such  writing  in  case  of 
judgment  by  default 

Appearance  Ball  Not  Taken.— If  j  udgment  be  entered 
against  the  defendant  and  sheriff,  in  a  case  in  which 
the  sheriff  was  not  required  to  take  appearance  ball, 
the  court  ought  to  set  It  aside  as  to  the  sheriff,  when 
this  is  disclosed  before  executing  the  wrltof  inQUlry. 
Williams  V.  Campbell,  1  Wash.  168. 

Confirmation  without  Writ  of  Inquiry.— Where  a 
joint  action  is  brought  against  the  drawers  and 
endorsers  of  a  negotiable  note,  an  office  judgment 
cannot  be  confirmed  against  all  or  either  of  the 
defendants,  without  a  writ  of  inquiry.  Hatcher  v. 
Lewis,  4  Rand.  188. 

Declaration  In  Debt  for  Money  Lent— A  judgment 
at  rules  In  the  clerk's  office  cannot  lawfully  be  made 
final,  on  a  declaration  In  debt,  for  money  lent,  and 
not  alleged  to  be  founded  on  any  specialty,  bill  or 
note  in  writing,  until  a  writ  of  Inquiry  has  been 
awarded  and  executed.  Hunt  v.  M'Rea,  6  Mnnf. 
464:  Shelton  v.  Welsh,  7  Leigh  176. 

Intervention  of  Jury— Ejectment— An  office  Judg- 
ment in  an  action  of  ejectment,  does  not  become 
final  without  the  intervention  of  the  court  or  a  Jury, 
but  there  ought,  in  every  such  case,  to  be  an  order 
for  an  inquiry  of  damages.  The  James  River  A 
Kanawha  Co.  v.  Lee,  16  Gratt.  424,  and  aoU:  Smith- 
son  V.  Brlggs,  88  Gratt.  180:  Hickman  v.  B.  &  O.  R. 
Co.,  80  W.  Va.  296, 4  S.  E.  Rep.  864. 

Negotiable  Notes.— As  a  negotiable  note  is  not  as 
to  the  Indorser,  a  note  for  the  payment  of  money 
within  the  meaning  of  the  act  of  1804.  judgment  con- 
sequently cannot  be  rendered  In  such  case,  without 
the  Intervention  of  a  jury,  and  on  reversing  a  Judg- 
ment by  default  In  such  action,  the  defendant  will 
be  allowed  to  object  to  the  merits  In  the  court  be- 
low.   Metcalfe  v.  Battalle,  Gilmer  101. 

H.  APPLICATION  FOB  RELIEF. 

Form  of  Notice  to  Reverse.— A  notice  to  reverse  or 

correct  a  judgment  by  default,  need  not  be  in  writ- 
ing. All  that  Is  requisite  is.  that  there  should  te 
reasonable  notice.    Di  Hard  v.  Thornton.  90  Gratt  9U. 

Default  on  Forfeited  Forthcoming  Bond.— When  a 

judgment  and  award  of  execution  upon  a  forfeited 
forthcoming  bond,  has  been  entered  by  defanlt. 
upon  a  day  prior  to  that  to  which  notice  is  given,  the 
court  in  which  the  judgment  and  award  of  execu- 
tion Is  rendered  has  jurisdiction  on  the  motion  of 
the  plaintiff  to  set  aside  the  judgment  and  quash 
the  execution,  upon  reasonable  notice  to  the  de- 
fendants.   Ballard  v.  Whltlock,  18  Gratt  286. 

5peclfled  Grounds  of  notion  SUted.— But  a  i>arty. 

who  asks  the  court  to  reverse  the  judgment  by  de- 
fault on  notice  and  motion  under  the  statute  must 
specify  In  his  notice  a  particular  groun€  of  objec- 
tion, or  he  cannot  rely  upon  such  grounds  l>efore 
the  circuit  judge  or  In  the  appellate  court.  Laidley 
V.  Bright,  17  W.  Va.  770 :  CofTman  v.  Sangaton,  SI 

Gratt  268. 

Errors  Apparent  on  the  Record.— In  Laidley  v. 
Bright,  17  W.  Va.  801,  It  was  said  obiter  that  the  ap- 
pellate   court  might  look  Into  the  errors  in.   the 
proceedings  apparent  on  the  face  of  the  record  al- 
though not  specifically  pointed  out  In  the  noUce  as. 
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the  batls  of  tlie  motion.    Bnt  tills  point  was  not 
enentUl  to  tlie  decision. 

PetltiMS  for  RiBlioartac.— The  sututory  remedy  ty 
motloQ.  Is,  however,  cnmnlatlye,  and  has  not  snper- 
•eded  or  abolished  petitions  for  rehearing,  which 
may  still  be  had  accordlnsr  to  the  course  of  equity.' 
in  the  same  manner  as  before  the  enactment  of  the 
stttote  allowlncr  these  motions  to  be  made.  Ken* 
drick T.Whitney.  ZSQratt.  64& 

1.  CAUBBS  TOB  SBTTIHG  ASIDB   JiTDOinRfT  BT  DB- 

riuu*.— After  judgment  by  default  has  been  en- 
tered np  in  court,  or  an  order  of  Inquiry  of  damages 
bas  been  executed,  under  section  46,  ch.  125  of  the 
W.  Va.  Code,  It  cannot  be  set  aside,  and  a  defence 
to  the  action  be  allowed,  under  section  47  of  the 
Code,  without  ffood  cause  belnff  shown  therefor ; 
and  such  rood  cause  can  only  appear  by  showinsr 
frand,  accident,  mistake,  surprise,  or  some  other 
adrentltlous  circumstance  beyond  the  control  of 
the  party,  and  free  from  culpable  neglect  on  his 
part    Post  T.  Carr,  4S  W.  Va.  7S.  84  S.  E.  Rep.  668. 

LacksC  Jurlsdictloo.— A  judcrment  by  default,  ren- 
dered without  jurisdiction,  under  ch.  188,  Code  of 
W.  Va,  amended  by  ch.  46,  Act  1897.  is  void,  and  may 
be  vacated  on  motion.  Rorer  r.  People's  Bldff. 
Loan  ASavinss  Ass*n  (W.  Va.).  84  S.  E.  Rep.  786 : 
Oreen,  Judirm.  sec.  96b 

Pafflore  of  Attorney  to  Dofend.— But  it  seems  that 
the  mere  failure  of  an  attorney  to  defend  is  not 
good  cause  for  setting  aside  a  jndirment  by  default 
Post  T.  Carr,  42  W.  Va.  72,  84  S.  E.  Rep.  688:  Hnbl>ard 
T.  Yocum,  80  W.  Va.  756,  5  S.  E.  Rep.  807;  Hill  Y.  Bow- 
rer,  18  Grate  864. 

Jadgment  by  Default  on  Dofective  Returo.— On  the 
other  hand,  where  a  return  of  a  sheriff  on  process  is 
fatally  defective,  and  there  has  been  on  such  return 
a  jndflrment  entered  by  default,  the  defendant, 
nnder  Code  W.  Va.  sec.  5  of  ch.  184,  may  on  motion 
have  such  Judflrment  set  aside  for  such  error,  and  if 
the  motion  is  overruled,  the  judgment  will  be  re- 
rersed  on  writ  of  error.  MldUff  v.  Lusher,  27  W. 
Va.488. 

Eodorsement  on  Writ  of  Nature  of  Action.— If  a  writ 
be  Issued  without  an  endorsement  of  the  true  nature 
of  the  action,  the  court  may.  upon  inspection  of  the 
writ,  dismiss  the  suit,  if  the  motion  be  made  duriuflr 
the  term  next  after  an  oflQce  Judgment  has  been 
entered,  but  not  afterwards.  Williams  v.  Campbell, 
1  Wash.  168. 

Mm  SB  Prevniance  of  Smallpox.— Where  it  appears 
that  the  defendant  in  an  action  is  dang-erously  ill. 
and  unable  to  attend  court,  and  the  attorney  he  re- 
lies on  Is  deterred  from  flroiuflr  to  the  courthouse  on 
account  of  the  prevalance  of  smallpox  in  the  town 
where  the  courthouse  is  situated,  whereby  judg- 
ment sees  against  the  defendant  by  default,  such 
judgment  should  be  set  aside  on  motion,  upon  the 
presentation  of  sufflclent  affidavits  proving  the  ez- 
cnaes  offered  for  the  defendant's  and  attorney's 
nonattendance.  Johnston  v.  Bank,  41 W.  Va.  860,  88 
&E.  Rep.  517. 

Mlatnka  of  ClMractar  of  Suit.— In  Mosby  v.  Haskins, 
4  H.  A  H  427,  a  judgment  by  default  was  opened 
wbere  the  party  had  made  the  mistake  of  supposing 
that  the  summons  served  upon  him  was  process  in 
a  pending  chancery  suit  instead  of  primal  process 
In  an  action  at  law,  the  court  further  said:  "Could 
there  have  been  a  more  complete  surprise,  than  in 
the  first  instance  to  have  met  with  an  execution 
Instead  of  a  capias.  There  certainly  could  not  to  my 
mind:  and  hence  a  good  ground  for  relief  In 
equity." 


Order  of  Judge  Forbidding  an  Appearance.— Where 

in  a  proceeding  to  confiscate  property  of  a  person 
charged  to  be  in  rebellion,  the  counsel  for  sach  per-^ 
son  does  not  enter  an  appearance  for  him.  because 
in  three  cases  against  the  same  party,  before  the 
same  Judge,  he  was  Informed  by  the  judge  from  the 
bench,  that  it  was  the  rule  of  his  court  not  to  allow 
an  appearance  and  defence  by  rebels  and  traitors,, 
the  counsel  is  not  in  default  for  falling  to  enter  an 
appearance;  and  the  decree  of  confiscation  entered 
thereon  is  void  and  of  no  effect  Fairfax  v.  Alexan- 
dria, 88  Oratt  16. 

Costs  of  Protest  Not  Paiandsd  In  Writ.— Where  the 
judgment  is  by  default,  the  error  of  claiming  in  the 
declaration  costs  of  protest,  when  those  costs  are 
not  demanded  in  the  writ,  may  be  taken  advantage 
of.  Hatcher  v.  Lewis,  4  Rand.  166.  See  also,  Wain- 
wright  V.  Harper,  8  Iioigh  870. 

Revorsal  of  Joint  Jadgment  by  Default.— Thus,  where 
a  joint  judgment  is  rendered  against  two  by  de- 
fault and  for  a  defective  return  as  to  one  it  is 
reversed,  it  must  be  reversed  as  to  both  of  the  de- 
fendants. Mldkiff  V.  Lusher.  87  W.  Va.  488;  Van- 
diver  V.  Roberts,  4  W.  Va.  498;  Hoffman  v.  Blrcher, 
22  W.  Va.  687. 

Reversal  on  Motion  under  Statute.— But  where  a 
joint  judgment  is  rendered  against  two  or  more 
defendants  by  default,  it  Is  error  to  reverse  it  on 
motion,  under  sec.  6,  ch.  184  of  the  W.  Va.  Code,  as 
to  one  defendant  only,  and  not  as  to  all.  Bank  v. 
McElfresh.  etc..  Co.  (W.  Va.),  87  S.  E.  Rep.  641. 

Waiver.— Where  a  judgment  by  default  is  set 
aside  to  allow  the  defendant  to  appear  and  plead, 
the  latter  cannot  claim  that  he  was  not  regularly 
brought  Into  court  Morotock  Ins.  Co.  v.  Pankey,  91 
Va.  289,  21  S.  E.  Rep.  487;  Harvey  v.  Skipwith.  16 
Gratt  414;  Va.  Code.  sec.  8260. 

Piling  of  Affidavit— Partnership.— Upon  the  hearing 
of  a  motion  to  correct  a  judgment  for  being  ren- 
dered against  parties,  who  had  not  been  served 
with  process,  and  who  had  not  appeared  to  the 
action,  It  is  not  error  for  the  court  to  refuse  to  per- 
mit other  parties,  who  were  Included  in  the  judg- 
ment, but  who  had  been  duly  served  with  process 
in  the  action,  to  file  a  plea  or  an  affidavit  denying 
the  partnership.    Carlon  v.  Ruffner,  12  W.  Va.  297. 

Parties  to  Motion.— It  is  not  necessary  to  make 
those  defendants,  upon  whom  process  has  been 
duly  served,  and  against  whom  judgment  has  been 
rendered,  parties  to  a  motion  made  to  correct  a 
Judgment  by  defendants,  who  have  not  been  served 
with  process,  and  who  have  not  appeared  to  the 
action,  but  against  whom  the  judgment  had  also 
been  rendered.    Carlon  v.  Ruffner,  12  W.  Va.  297. 

Joint  Codefendants— Portion  Not  Served.— Where  a 
joint  judgment  by  default  is  rendered  against 
several  defendants,  and  it  appears  that  the  writ,  a 
copy  of  which  was  served  on  some  of  the  defend- 
ants, was  not  signed  by  the  clerk,  or  where  the 
notice  is  otherwise  improperly  executed  as  against 
one  party,  such  judgment  should  be  reversed,  and 
the  cause  remanded,  to  be  properly  proceeded  with 
below.  Laldley  v.  Bright  17  W.  Va.  779;  Vandlver 
V.  Roberts.  4  W.  Va.  498. 

No  Service  of  Process— How  Corrected.- Where 
judgment  is  given  against  persons,  upon  whom 
process  has  not  been  served,  and  who  have  not  ap- 
peared to  the  action,  the  proper  way  to  correct  the 
error  is  upon  motion  before  the  court  that  rendered 
the  judgment  Carlon  v.  Ruffner.  12  W.  Va.  299; 
Gunn  V.  Turner,  21  Gratt!  882. 

But  upon  the  hearing  of  a  motion  made  by  defend- 
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ants,  airainstilwhom  the  court  has  rendered  jndg-- 
ment>eforelprocess  has  been  served  on  them,  and 
who  had  not  appeared,  it  is  error  for  the  conrt  to 
remandSthe  cause  to  rules  as  to  another  defendant, 
upon  whom  process  had  been  dulyserred,  and  office 
judfirmenttwas  confirmed,  but  who  had  not  appeared 
to  the  action.  andUtfiralnst  whom  the  court  had  failed 
to  enter) judgment.    Oarlon  v.  Buffner,  12  W.  Va.  297. 

Allowance  of  Credits— Reformatton.— Where  certain 
plaintifCsiffiye  notice,  that  they  will  move  the  court 
to  reform  (an  f  office  Judgment,  by  allowing  certain 
credits,  and  one  of  the  credits  claimed  is  endorsed 
on  the  bond,  and  the  plaintiff  endorses  the  other  at 
the  time  of  the  motion,  the  court  will  refuse  to 
reform  the  j udg-ment.    Ounn  v.  Turner.  21  Qratt  882. 

Umltatlon  lol  JMotlon.— The  motion  to  correct  an 
error  in  atjudffment  or  decree  rendered  by  default 
under  ch.ll77,«sec.  5,  Va.  Ck>de  1878,  or  sec.  6,  ch.  184, 
W.  Va.  Ck>de,  is  barred  after  the  lapse  of  five  years 
f rom . the«.datei  of  Isuch  Judgment  or  decree.  Ken- 
drlck  T.  Whitney,  28  Gratt  646;  Dick  v.  Robinson. 
19  W.  Va.  169.    See  Wrenn  v.  Thompson,  4  Munf.  877. 

3.  Whbn  Motion  to  Set  Asidk  Acted  oh.— Where 
a  motion  to  setlaslde  a  Judgment  by  default  and 
allow  theidefendant  to  plead,  is  made  by  the  def end- 
ant^durlng  the  tterm  at  which  the  Judgment  is  en- 
tered.Iand  goodiicause  is  shown  why  that  Judgment 
should  bel^etl  aside  and  the  defendant  allowed  to 
plead,  the  court.;should  act  on  the  motion  during 
the  term,  and  not  continue  the  motion  until  the 
next  term.  □  Johnston  v.  Bank,  41  W.  Va.  660.  38  S. 
E.  Rep.  617. 

Where,  in  aniaction  of  debt,  the  common  order  is 
confirmed  at  rules  irregularly,  the  defendant  hav- 
ing pleaded  to  a  part  of  the  plaintiff's  demand,  this 
irregularity  cannot  afterwards  be  corrected  at 
rules.    Southall  v.  Bank,  12  Gratt  812. 

When  Become  Pinal.— If  the  term  of  the  circuit 
court  lasts  more  than  fifteen  days,  all  office  Judg- 
ments in  which  no  writ  of  enquiry  is  ordered  become 
final  Judgments  on  the  fifteenth  day;  and  cannot 
afterwards  be  set  aside  by  the  court.  Enders  v. 
Burch,  15  Gratt.  64,  and  noU;  Hunter  v.  Snyder,  11 
W.  Va.  204;  Alderson  v.  Qwinn,  8  W.  Va.229;  Lazzell 
V.  Mapel,  1  W.  Va.  48. 

No  Plea  to  issue.— Where  there  has  been  a  condi- 
tional Judgment  at  rules,  in  an  action  of  debt,  and 
the  case  is  on  the  docket  for  hearing,  the  Judgment 
becomes  final  on  the  last  day  of  the  next  term  of 
court  or  on  the  fifteenth  day  thereof,  whichever 
happens  first,  if  there  ts  no  pleading  to  issue.  And 
the  filing  of  an  affidavit,  requiring  the  plaintiff  to 
take  the  suitors*  test  oath,  where  there  is  no  such 
pleading,  is  not  sufficient  to  prevent  a  Judgment  by 
operation  of  law.    Alderson  v.  Qwinn,  8  W.  Va.  229. 

Several  Defendants— Plea  to  Action  by  One.— Where 
one  of  several  defendants  appears  and  files  a  plea 
to  an  action  of  debt,  which  sets  up  no  defence  as  to 
any  one  but  himself,  and  no  plea  is  entered  for  or 
by  the  codefendants,  the  office  Judgment  is  not  set 
aside  as  to  any  of  the  parties  but  the  one  who  moves 
so  to  do,  and  Judgment  becomes  final  against  all 
others  on  the  last  day  of  the  term  at  which  the  case 
is  docketed.    Creig  v.  Hedrick,  6  W.  Va.  140. 

Where  a  summons  in  debt  is  served  on  a  defend- 
ant on  the  8d  of  February,  and  the  Judgment  by 
default  becomes  final  on  the  8d  of  March  it  is  a 
valid  Judgment,  because,  under  the  statute  the  day 
of  service  of  the  process  may  be  counted,  and 
thirty  days  have  elapsed  between  the  service  of 
process  and  the  Judgment  Turnbull  v.  Thompson, 
27  Gratt.  806. 


Daring  Term.— A  decree  by  default  for  the  plain' 
tiff,  in  an  action  to  cancel  a  conveyance  as  fraudu- 
lent, is  not  such  a  final  decree  as  to  prevent  tbe 
court,  for  sufficient  cause  shown,  from  setting  it 
aside  during  the  term.  Bieme  v.  Ray,  87  W.  Va. 
^1.  16  S.  £.  Rep.  804. 

Setting  Aside  at  Sobsequent  Term.— Where  a  condi- 
tional Judgment  is  entered  in  the  office,  in  debt  on  a 
decree  for  money  without  awarding  a  writ  of  inquiry 
of  damages,  the  court,  at  a  subsequent  term,  may 
set  aside  the  Judgment  as  irregularly  entered. 
Shelton  v.  Welsh,  7  Leigh  176.  The  court  in  this  case 
distinguished  and  explained  Halley  v.  Balrd,  l  H.  ft 
M.26;  Freeland  V.  Field,  6  Call  13;  Dlgges  v.  Dann.  1 
Munf.  66;  Eubank  v.  Ralls,  4  Leigh  806.  In  the  first 
case,  {.  0.,  Halley  v.  Baird,  the  court  decided,  in  con- 
formity with  the  common  law.  and  Freeland  v. 
Field,  that  a  Judgment  entered  in  the  order  book 
and  signed  by  the  Judge  in  open  court,  could  not  be 
amended  at  a  subsequent  term,  these  facts  were 
emphaticallystated,  and  seemed  to  have  been  con- 
sidered as  vitally  important. 

Sabsequent  Term.— Moreover,  a  final  decree  by  de- 
fault may  be  set  aside  at  a  subsequent  term,  for 
good  cause  shown,  in  a  case  where  relief  cannot  be 
given  by  a  bill  of  review,  or  bill  to  impeach  the 
decree  for  fraud  in  obtaining  it.  Erwln  v.  Vint,  6 
Munf.  807. 

Memberof  Assembly— Privilege.— Where  a  suit  has 
been  brought  against  a  member  of  the  General 
Assembly,  and  the  process  has  been  served  upon 
him,  and  an  office  Judgment  has  been  entered  up 
against  him  at  the  rules,  whilst  his  privilege  existed, 
and  confirmed,  he  may,  at  the  next  term  of  the 
court,  though  his  privilege  has  then  ceased,  upon 
motion,  have  all  proceedings  subsequent  to  the  issue 
of  the  process  set  aside,  and  the  cause  remanded  to 
the  rules.    McPherson  v.  Nesmith,  8  Gratt  337. 

8.  Admission  of  Plsas.— After  an  office  Judgment 
the  court  has  discretionary  power  to  admit  any  plea 
which  appears  necessary  for  defendant's  defence, 
though  not  issuable  and  should  refuse  it  only  where 
delay  seems  to  be  intended.  Downman  v.  Down- 
man,  1  Wash.  26. 

General  Demurrer.— But  a  general  demurrer  is  an 
issuable  plea,  which  ought  to  be  received  for  the 
purpose  of  setting  aside  an  office  Judgment  Syme  v. 
Grlffin.4H.  &M.  277. 

Puis  Darrein  Contlnuanoe.- After  an  office  judg- 
ment and  before  the  end  of  the  next  quarterly  term 
the  plea  puis  dctrrein  continuance  may  be  pleaded. 
Hunt  V.  Wilkinson,  3  Call  60, 1  Am.  Dec  684. 

Plea  In  Abatement— But  a  plea  in  abatement  ought 
not  to  be  received  to  set  aside  an  office  judgment, 
unless  it  be  of  matter  which  arose  puis  darr€m  con- 
iinuance.  Bradley  v.  Welch,  1  Munf.  384;  Hunt  v. 
Wilkinson.  2  Call  49. 

A  plea  in  abatement  not  being  an  issuable  plea, 
cannot  be  filed  to  set  aside  an  office  Judgment,  and 
must  be  filed  at  rules,  before  office  Judgment  is  en- 
tered, except  where  cause,  making  the  filing"  of  a 
plea  in  abatement  necessary,  occurs  after  tlie  of- 
fice Judgment  is  entered  at  rules,  in  which  case  it 
may  be  filed  at  the  first  opportunity  afterwanls. 
Hinton  V.  Ballard.  8  W.  Va.  688,  citing  Wyclie  v. 
MackUn,  2  Rand.  436;  Hunt  v.  Wilkinson,  3  Call  49.  S 
Tuck.  Com.  264.  See  monographic  »oU  on  "Pleas  In 
Abatement*'  appended  to  Warren  v.  Saunders,  J7 
Gratt  269. 

Judgment  on  Docket.— An  office  Judgment  cannot  be 
set  aside  when  it  stands  as  an  office  Judgment  on 
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the  docket  of  the  court,  by  a  plea  in  abatement 
WaU  ▼.  Atwell.  21  Gratt.  401. 

Statato  mi  LImltatioiis.—Tlie  defendant  cannot 
plead  the  act  of  limitations  npon  settinir  aside  the 
office  Judgment,  after  tlie  next  sncceedlnir  term, 
unless  good  canse  is  shown.  Backhouse  v.  Jones, 
SCall  MS. 

DiictUre  Pisa.— A  defective  plea,  to  an  action  npon 
an  injunction  bond,  ouffht  not  to  be  recelyed  by  the 
court  10  set  aside  an  ofElce  judgment  Gray  t. 
OunpbelL  S  Mnnf .  251. 

Pies  to  Part  «f  Denaad.— if  the  plea  filed  by  the  de- 
fendant at  roles,  does  not  go  to  the  plalntif(*8  whole 
demand,  be  may  siffu  judgment  for  so  much  as  is 
not  covered  by  the  plea.  Southall  v.  Bank.  12  Gratt 
su 

DItcftU—  of  Court  lo  RooslvlBir  Pleos.— Where  a 
plea  is  offered  on  setting-  aside  an  ofllce  judgrment 
the  court  may  exercise  a  sound  discretion  about 
recelTinir  them;  should  receive  none  (if  objected 
to)  that  do  not  cro  to  the  merits  of  th  e  action.  Wyche 
T.  Macklln,  2  Rand.  426;  Downman  v.  Downman.  1 
Wash.  28. 

L  RELIEF  BY  PROCEEDING  IN  EQUITY.- An 
injunction  will  not  be  granted  acrainst  a  Judgment 
by  default  npon  summons  directed  to  the  sheriff  of 
another  county  than  the  one  where  the  action  is 
taronirht  althouffb  the  summons  was  issued  con- 
trary to  law,  as  the  Judgment,  though  erroneous,  is 
not  void,  and  the  defendant  has  a  complete  remedy 
at  law  by  motion  under  Va.  Code  1887,  sec  S451. 
Brown  v.  Chapman.  00  Va.  174. 17  S.  £.  Rep.  86fi. 

Qroonls  for  laterfereoce  In  Equity. —A  party  cannot 
get  relief  in  equity,  agralnst  a  Judgment  by  default 
upon  grounds  which  mig-ht  have  been  successfully 
taken  in  a  law  court,  unless  some  reason  founded  in 
fraud,  accident  surprise,  or  some  adventitious  cir- 
cnmstances  beyond  the  control  of  the  party  be 
shown,  why  the  defence  was  not  made  in  that  court 
Alford  V.  Moore.  15  W.  Va.  907;  Knapp  v.  Snyder,  15 
W.  Va.  424;  Braden  v.  Reitzenberffer.  18  W.  Va.  280w 
See  iii/}*a,  this  note.  "Eauitable  Relief  ag'ainst  Judgr- 
ments." 

Salt  In  Equity  to  Enforco  Judgmciit.— In  a  suit  in 
equity  brouffht  for  the  purpose  of  enforcing-  a  Judflr- 
mentlien,  which  Judgment  was  obtained  against  the 
defendant  by  default  the  defendant  will  not  be 
allowed  in  said  chancery  suit  to  make  any  defence 
against  the  Judgment  which  might  have  been  suc- 
cessfully made  in  a  court  of  law.  unless  he  shows 
some  reason  founded  on  fraud,  accident  surprise, 
or  some  adventitious  circumstance  beyond  his  con- 
trol, why  the  defence  at  law  was  not  made.  McNeel 
V.  Auldrldflrep  84  W.  Va.  748. 12  S.  E.  Rep.  851. 

Scope  of  Rollof.— Where  for  want  of  service  of  proc- 
ess judgment  is  Void,  collection  of  execution  should 
be  enjoined,  the  Judfirment  vacated,  and  the  cause 
remanded  to  be  proceeded  in  at  law  by  an  alias  sum- 
mons properly  served.  Finney  v.  Clark,  86  Va.  854, 
10S.E.Rep.  500. 

Rslkf  of  Ball.— Bail  cannot  be  relieved  in  equity 
against  a  jndgrment  at  law  by  default,  without  as- 
signing some  flrood  cause  why  he  did  not  defend 
himself  at  law.    Brown  v.  Toell.  5  Rand.  548. 

1.  APPBAI.   IBOM   DBFAin/r. 

PnOmUmry  Application  to  Comet.— if  a  party  takes 
an  appeal  from  a  judgment  by  default  before  apply- 
ing to  the  court  in  which  the  decree  was  rendered, 
or  to  the  Judgre  thereof  to  correct  the  errors  of  which 
he  complains,  his  appeal  must  be  dismissed,  as  im- 
properly Uken.    Baker  v.  Western  M.  ft  M.  Co..  6  W. 


Va.  106 ;  Peerce  v.  Adamson,  20  W.  Va.  57  ;  Com.  v. 
Levy.  28  Gratt  21 ;  Gunn  v.  Turner,  21  Gratt  882. 

It  was  held  in  Peerce  v.  Adamson,  20  W.  Va.  57.  that 
section  85  of  art  8  of  the  W.  Va.  Constitution  does 
notanthorize  the  setting:  aside  of  judfirments  therein 
specified  and  the  ffrantlnsr  of  new  trials  therein. 
The  Judg-ments  must  stand  until,  by  "due  process  of 
law,"  it  is  ascertained  that  they  were  rendered  be- 
cause of  acts  done  according  to  the  usag'es  of  civil- 
ized warfare  in  the  prosecution  of  the  war  and  when 
so  ascertained  such  Judgments  are  nullities. 

Supersedeas  to  Order. —Where  a  court  sets  aside  an 
office  Judgment  and  the  execution  which  has  issued 
upon  it  after  the  fifteenth  day  of  the  term,  and  per- 
mits the  defendant  to  plead,  the  plaintiff  may  have 
a  supersedeas  from  the  order :  and  though  that 
part  of  the  order  setiinff  aside  the  Judgment  Is  inter- 
locutory, and  the  appellate  court  will  reverse  the 
whole  order.  Enders  v.  Burch,  15  Gratt  64,  and  note ; 
Hunter  v.  Snyder,  11  W.  Va.  204. 

Review  of  Judgments  by  Default.— In  reviewing  a 
Judgment  by  default  on  a  forthcoming  bond,  the 
appellate  court  will  compare  it  with  the  execution 
on  which  it  was  taken.  Glascock  v.  Dawson,  1 
Mnnf .  005. 

By  Va.  Code  1887,  $  8451,  "the  court  in  which  there 
is  a  Judgment  by  default  or  decree  on  a  bill  taken 
for  confessed,  or  the  Judge  of  the  said  court  in  the 
vacation  thereof,  may.  on  motion,  reverse  8uch  a 
Judgment  or  decree  for  any  error  for  which  an 
appellate  court  might  reverse  It  as  if  the  following 
section  had  not  been  enacted,  and  give  such  Judg- 
ment or  decree  as  ought  to  be  given."  See  Brown 
V.  Chapman,  00  Va.  174, 17  S.  £.  Rep.  866. 

Justice's  Judgnont— Trial  Do  Novo  upon  Appeal.— 
The  Judgment  of  a  Justice  rendered  upon  the  verdict 
of  six  Jurors  in  an  action  for  damages,  in  which  no 
defence  was  made  by  the  defendant  cannot  be  tried 
de  novo  by  the  circuit  court  upon  appeal.  Hickman 
V.  B.  &  O.  R.  Co..  80  W.  Va.  206,  4  S.  E.  Rep.  654; 
Vandervort  V.  Fouse,  80  W.  Va.  826.  4  S.  E.  Rep.  660; 
Barlow  v.  Daniels.  25  W.  Va.  512. 

0.  Record  on  Appeal. 

Summons  and  Return  Part  of  Record.— In  all  cases  of 
a  Judgment  by  default  for  want  of  appearance,  the 
writ  with  the  endorsement  is  a  necessary  part  of  the 
record,  that  it  may  be  seen  whether  there  was  a 
proper  foundation  for  the  Judgment  Nadenbush 
V.  Lane,  4  Rand.  413;  Wainwright  v.  Harper,  8  Leigh 
270;  Amiss  v.  McGlnnis,  12  W.  Va.  874. 

Facts  Proven— Bvldenoe.— It  is  not  necessary  to 
make  the  facts  proven,  nor  the  evidence,  a  part  of 
the  record,  in  case  of  a  Judgment  by  default  and  if 
any  part  of  the  evidence  is  referred  to  in  the  pre- 
amble to  the  Judgment  this,  of  itself,  is  insufficient 
to  preclude  the  fact  that  other  evidence  might  have 
been  heard  by  the  court  unless  it  affirmatively  ap- 
pears from  the  record  that  this  was  all  the  evidence 
heard  by  the  court  Anderson  v.  Doollttle,  88  W.  Va. 
620, 18  S.  E.  Rep.  724. 

Receipt  for  Executions.— A  Judgment  by  default 
against  a  sheriff,  for  fines  collected  upon  executions 
in  behalf  of  the  commonwealth,  may  be  sustained, 
although  his  receipt  for  the  execution  is  not  inserted 
in  the  record.    Segouine  v.  Auditor,  4  Munf .  808. 

Copy  of  Ball  Bond.— A  clerk's  entering  and  confirm- 
ing an  office  Judgment,  at  rules,  against  a  defend- 
ant and  another  person,  as  "security  for  his 
appearance,"  is  not  sufficient  to  make  such  person 
liable  as  appearance  bail;  but  a  copy  of  the  bail 
bond  should  be  inserted  in  the  transcript  of  the 
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record,  for  want  of  whicli.  the  Jndirment  should  be 
reversed.    Quarles  ▼.  Buford,  8  Monf.  487. 

Record  as  evidence.— Notwlthstandlnff  the  fact 
that  the  defendants.  In  a  suit  In  chancery,  are  in 
default,  yet  the  record  or  proceedings  in  another 
suit  inUr  alios,  is  not  competent  evidence  against 
them.    Frazier  v.  Frazier.  3  Leigh  (MS. 

XIV.  OPERATION  AND  BPFBCT. 

A.  RES  JUDICATA.— A  point  once  adjudicated  by  a 
court  of  competent  jurisdiction,  however  erroneous 
the  adjudication,  may  be  relied  on  as  an  estoppel 
in  any  subsequent  collateral  suit  In  the  same  or  any 
court  at  law  or  in  equity,  when  either  the  party  or 
his  privies  allege  anything  inconsistent  with  it  and 
that,  too.  whether  the  subsequent  suit  is  upon  the 
same  or  a  different  cause  of  action :  nor  is  it  neces- 
sary that  precisely  the  same  parties  should  have 
been  plaintiffs  or  defendants  in  the  same  suit,  pro- 
vided that  the  same  subject-matter  in  controversy 
between  two  or  more  parties  to  the  two  suits,  re- 
spectively, have  been  in  a  former  suit  directly  in 
issue  and  decided.  The  conclusiveness  of  the  judg- 
ment or  decree  extends  beyond  what  may  appear  on 
its  face,  to  every  allegation  which  has  been  made  on 
one  side,  and  denied  on  the  other,  and  was  in  issue 
and  determined  in  the  course  of  the  proceedings. 
If  it  appears  by  the  record  that  the  point  in  contro- 
versy was  necessarily  decided  in  the  first  suit, 
whether  upon  the  law  on  demurrer,  or  upon  the 
facts  in  issue,  it  cannot  again  be  considered  in  any 
subsequent  suit  between  any  of  the  parties  or  their 
privies.  McCoy  v.  McCoy,  20  W.  Va.  794.  2  S.  E.  Rep. 
800:  Poole  v.  Dilworth,  26  W.  Va.  688:  Corrothers  v. 
Sargent,  20  W.  Va.  856:  Beckwith  v.  Thompson,  18 
W.  Va.  108;  OoviUe  v.  Oilman,  IS  W.  Va.  887;  Western 
M.  ft  M.  Co.  V.  Virginia,  etc.,  Co.,  10  W.  Va.  2S0:  Tracey 
V.  Shumate.  22  W  Va.  iWO;  Tate  v.  Bank.  06  Va.  765, 
81 S.  B.  Rep.  476. 

QuAllflcatlon  of  Rule.— But  the  law  of  ret  JwUeata  is 
subject  to  this  quallflcation:  no  party  can  be 
estopped  by  any  judgment  or  decree  if  the  record  of 
the  first  suit  shows  that  he  had  no  opportunity  to 
be  heard  in  opposition  to  such  Judgment  or  decree. 
McCoy  V.  McCoy,  20  W.  Va.  794, 2  S.  E.  Rep.  800;  Renick 
V.  Ludington,  20  W.  Va.  511:  Renick  v.  Ludington,  16 
W.  Va.  870:  Haymond  v.  Camden,  22  W.  Va.  182; 
Stephens  v.  Brown,  24  W.  Va.  284:  Underwood  v. 
McVeigh.  28  Oratt  400. 

A  Judgment  rendered  by  a  court  of  competent 
Jurisdiction  in  a  former  suit  between  the  same  par- 
ties, and  involving  the  same  subject-matter,  is  con- 
clusive. Currie  v.  Chownlng.  2  Va.  Dec.  25, 21 S.  E. 
Rep.  800.  citing  Diehl  v.  Marchant,  87  Va.  447, 12  S.  E. 
Rep.  808. 

AppHcatlon  to  Poreign  Jiadgmenttf.— The  rule  as  to 
fM  adjudicata  applies  not  only  to  judgments  and 
decrees  of  the  same  state,  but  to  the  judgments  and 
decrees  of  the  courts  of  any  state  in  the  Union, 
whenever  questioned  in  any  sister  state,  provided 
there  was  personal  service  or  an  appearance  of  the 
parties  to  the  suit  in  the  sister  state.  Sayre  v. 
Harpold.  88  W.  Va.  658,  11  S.  E.  Rep.  16:  Black  v. 
Smith,  13  W.  Va.  780. 

Suit  Construing  Deeds.— But,  a  suit  construing  cer- 
tain deeds  and  the  rights  of  the  parties  thereunder 
will  not  be  considered  res  judicata  of  an  action  of 
ejectment  founded  on  an  alleged  breach  of  the  con- 
ditions of  the  deeds.  King  v.  Railway  Co.,  00  Va. 
625.  80  S.  E.  Rep.  701. 

Petition  to  Rehear— BUI  of  Review— Pinal  Determina- 
tion.—"The  court,  before  allowing  a  petition  to  re- 


hear, or  a  bill  of  review  to  be  filed  on  the  ground  of 
after-discovered  evidence,  ought  to  be  satisfied  that 
the  evidence  relied  on  is  new  and  could  not,  by 
ordinary  diligence,  have  been  discovered  prior  to 
the  dale  of  the  decree  complained  of;  but  when,  the 
court  is  so  satisfied,  and  allows  a  petition  to  rehear, 
or  a  bill  of  review  to  be  filed,  those  questions  are 
finally  determined,  and  are  not  open  when  the 
petition  to  rehear,  or  a  bill  of  review  is  heard  on  the 
merits.  1  Bart.  Ch.  Pr.  882."  Craufnrd  v.  Smith,OI 
Va.  6B8,  28  S.  E.  Rep.  285,  25  S.  E.  Rep.  667. 

Legality  of  an  Authority  to  lewie  rfamdaoiaa.— On  a 
rule  issued  against  a  county  commissioner  to  show 
cause  why  he  should  not  be  fined  for  contempt  in 
disobeying  a  peremptory  mamdamvt  issued  against 
him  and  others,  directing  them  to  settle  and  si«n  a 
bill  of  exceptions  in  the  manner  therein  prescribed, 
he  cannot  question  the  legality  of  the  writ,  and  the 
authority  to  issue  it,  as  that  matter,  as  to  him,  is 
rsM  Judicata.  State  v.  Cunningham,  88  W.  Va-  607, 11 
S.  E.  Rep.  76k 

Partitioo.— It  was  held  in  Newberry  v.  Shcffey,86 
Va.  286, 15  S.  E.  Rep.  548.  where  a  purchaser  of  land 
at  a  sale  for  partition  in  a  chancery  suit  was  entitled 
to  a  credit  on  his  bonds,  for  his  wife's  interest  in  the 
lands,  and  he  fails  to  pay  his  bonds  for  the  purchase 
money,  and  judgment  was  recovered  therein  against 
the  sureties,  execution  issued,  and  a  forthcoming 
bond  taken,  that  in  a  motion  on  the  forthcoming 
bond,  the  court  properly  refused  to  continue  the 
case  until  such  interest  could  be  ascertained  and 
credited  on  the  judgment,  because  the  right  of  the 
parties,  so  far  as  the  proceeding  at  law  was  con- 
cerned, had  been  settled  by  the  judgment.  See 
also.  Cleek  v.  McOnffln,  80  Va.  824, 15  S.  E.  Rep.  806; 
Carter  v.  Washington,  2  H.  AM.  845. 

Cloud  upon  Title.— Thus,  where  a  purchaser  of  land 
applies  for  and  obtains  an  injunction  in  a  circuit 
court  restraining  the  trustee  from  selling*  on  account 
of  an  alleged  cloud  upon  the  title,  and  the  supreme 
court  has,  on  appeal,  reversed  the  circuit  court,  and 
decides  that  the  alleged  cloud  and  defect  do  not 
constitute  sufficient  ground  for  an  injunction  and 
dismiss  the  bill,  the  plaintiff  cannot  biing  a  second, 
and  precisely  similar,  suit  against  the  same  parties 
for  the  same  purpose  and  cause  of  action;  and  on  a 
plea  of  res  Judicata  the  plea  will  be  sustained.  Kin- 
ports  V.  Rawson.  86  W.  Va.  237. 15  S.  E.  Rep.  66w 

Plea  of  Res  Judicata.— If  a  new  suit  Is  brought  by 
the  plaintiffs  against  the  same  defendant  for  the 
same  cause  of  action,  and  the  plea  of  ret  Judicata  is 
interposed  by  the  defendant,  it  will  bar  the  action. 
Parsons  v.  Riley,  88  W.  Va.  464, 10  S.  E.  Rep.  806. 

For  to  obtain  the  benefit  of  res  Judicata  it  must  be 
pleaded.  Beall  v.  Walker,  26  W.  Va.  741;  The  West- 
em  M.  ft  M.  Co.  V.  The  Virginia,  etc.,  Co..  10  W.  Va. 
250.    See  Biem  v.  Ray  (W.  Va.),  88  S!  E.  Rep.  5« . 

Thus  a  judgment  between  the  same  parties,  upon 
the  same  point,  which,  if  pleaded,  would  have  been 
a  perfect  bar  is,  when  used  as  evidence  under  the 
general  issue,  not  conclusive  on  the  jury,  but  only 
evidence  to  be  weighed  by  them.  Cleaton  v.  Cham- 
bliss,  6  Rand.  86. 

If  in  assumpsit,  the  defendant  plead  the  act  of 
limitations,  and  the  plaintiff  would  avoid  the  plea 
by  a  former  suit  having  been  brought  in  time,  he 
must  reply  the  former  specially;  he  cannot  give  it 
in  evidence  under  a  general  replication  to  the  plea. 
Bogle  V.  Conway,  8  Call  1. 

Evidence.- Under  a  declaration  alleging  that  a 
certain  judgment  in  a  prior  suit  was  rendered  on 
May  80th,  a  copy  of  such  judgment  purporting  to 
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have  been  rendered  on  May  Ziau  was  admissible  in 
erldence;  tlie  record  sbowing*  tbat  the  verdict  on 
which  the  Jadffment  was  based  was  rendered  on 
May  aoth.    Sayre  y.  Edwards*  10  W.  Va.  868. 

C«py  0f  JadsoMBt.— A  copy  of  a  judffment  of  the 
general  court,  npon  a  case  adjoined  to  it  by  a  supe- 
rior court  attested  by  the  clerk  of  the  general 
court,  his  attestation  or  handwriting  bein^  proved, 
is  cmnpetent  and  sufficient  evidence  before  the 
aame  superior  court,  to  prove  what  it  purports  to  be. 
Oibson  V.  Com.,  2  Va.  Cas.  111. 

1.  Pabtibs  asd  Pmviss. 

a.  General  RvU  as  Beoards  Parties,— It  is  a  well-set- 
tled ruleof  evidence  that  a  verdict  and  Judgment 
in  an  action  at  law,  cannot  be  received  in  evidence 
npon  the  trial  of  an  action  between  others,  not 
liarUes  to  the  first,  nor  standing  in  privity  with 
those  who  were,  for  the  purpose  of  provlnff  any  fact 
upon  which  such  verdict  and  judsment  were 
foonded  and  which  beiuff  essential  to  their  rendi- 
tion, is  to  be  regarded  as  established  by  them. 
Stlnchcomb  v.  Marsh,  15  Qratt.  908;  Cady  v.  Oale,  5 
W.  Va.  805:  Adams  v.  Alkire,  SO  W.  Va.  480. 

Uatewfal  Detainer.— It  was  held  in  Fishburne  v. 
Engledove.  91  Va.  548, 22  S.  £.  Rep.  864,  in  an  action 
for  damages  occasioned  by  taking  out  a  distress 
warrant  against  the  plaintiff  for  rent  due  in  March, 
1801.  that  a  judgment  rendered  in  November.  1800, 
hetween  the  same  parties,  in  an  action  of  unlawful 
detainer,  is  no  evidence  as  to  whether  rent  was  due 
at  the  date  of  the  warrant. 

Ameeded  BUI-NewPsrtles.-lfan  amended  Wilis 
filed  making  new  parties  and  additional  allegations, 
and  after  it  is  ready  for  hearing,  on  this  amended 
hill,  a  decree  is  rendered  reciting  that  the  cause 
was  heard  on  the  papers  formerly  read,  but  not  re- 
citing, that  it  was  heard  on  the  amended  bill,  and 
the  decree  is  such  as  might  have  been  rendered 
on  the  original  bill,  nothing  being  decided  with 
reference  to  the  new  allegations  of  the  facts  stated 
in  the  amended  bill,  the  failure  to  recite  in  this  de- 
cree, that  the  cause  was  heard  also  on  the  amended 
hill,  cannot'be  regarded  as  a  clerical  error;  and  the 
new  parties  are  not  bound  by  this  decree  as  res  ad- 
JudUata.    Benick  v.  Ludington,  90  W.  Va.  511. 

A  plaintiff  suing  for  slaves  as  administrator  of  his 
wife,  is  not  barred  by  a  decision  against  her,  in  her 
lifetime,  in  a  suit  to  which  she  was  not  a  party;  the 
ground  of  that  decision  having  been  that,  under  the 
act  of  limitations,  the  opposite  party  had  obtained  a 
legal  title  to  the  slaves  by  five  years*  possession  com- 
mencing during  the  coverture,  during  which  also 
the  right  of  the  wife  accrued,  and  the  husband  hav- 
ing never  had  possession  in  his  character  as  hus- 
band.   Blakey  v.  Newby,  6  Munf .  04. 

faBpreperty  Made  Parties.— Proceedings  by  the  com- 
missioner of  school  lands,  under  chap.  184  of  the 
W.  Va.  Acts  of  1872-78,  for  the  sale  of  foreign  lands 
for  the  benefit  of  the  school  fund,  was  never  de- 
signed to  settle  the  title  to  land  between  opposing 
claimants ;  and  if  they  are  improperly  made  defend- 
ants in  such  a  proceeding,  the  circuit  court  has  no 
jurisdiction,  in  such  a  case,  to  adjudge  which  of  such 
claimants  has  the  better  title  to  the  land  so  as  to 
bind  any  of  such  improper  parties  by  such  adjudica- 
tion In  any  controversy  whi^  they  might  there- 
after have,  involving  the  question,  who  had  the 
better  title  to  the  land.  McClure  v.  Manperture.  90 
W.  Va.  en.  9  S.  £.  Bep.  761. 

Thus  the  parties  to  two  suits  must  be  regarded  as 
the  aame,  when  the  complainants  in  both  were  cer- 
tain, taxpayers  of  a  municipality  suing  on  behalf  of 


themselves  and  all  other  taxpayers,  and  the  de- 
fendants in  both,  though  consisting  of  different 
persons,  were,  in  each  suit,  representing  and  acting 
for  the  municipality  without  any  private  interest. 
Oallaher  v.  Moundsville,  84  W.  Va.  780,  19  S.  £.  Rep. 
860. 

DescriptloB  of  Parties.— It  was  held  in  Fidelity  Ins., 
Trust  A  S.  D.  Go.  v.  S.  V.  R.  Ck).,  88  W.  Va.  781, 11  S.  B. 
Rep.  58,  that  an  atuchment  against  a  defendant 
which  summons  M,  president  of  the  S.  V.  R.  B.  Co., 
garnishee,  to  answer  what  property  of  the  defend- 
ant he  has  in  hand,  and  a  Judgment  is  rendered 
that  the  plaintiff  recover  of  M,  president  of  S.  V.  R. 
B  Oo.,  garnishee  of  the  defendant,  a  sum  of  money, 
are  not  an  attachment  and  Judgment  against  the  S. 
V.'r.  r.  Ck>.,  as  garnishee,  and  do  not  bind  property 
in  the  hands  of  the  latter  company  belonging  to  the 
defendant;  and  the  sale  of  the  property  under  exe- 
cution upon  such  judgment  does  not  pass  title 
thereto,  or  bar  the  defendant,  from  setting  up  its 
claim,  to  such  property  against  the  S.  V.  B  B  Oo. 

Oeaeral  Rale  as  Regards  Privies.— 'It  is  well 
settled  that  a  Judgment  is  conclusive  not  only  upon 
those  who  are  actually  parties  to  the  litigation,  but 
also  upon  all  persons  who  are  in  privity  with  them. 
This  is  not  only  a  doctrine  of  our  own  law,  but  also 
a  principle  of  general  jurisprudence,  as  appears 
from  the  rule  of  the  Roman  law  that  'the^lea  res  ad- 
Jwtteata  is  available  against  him  who  has  succeeded 
to  the  rights  of  ownership  of  the  person  who  suffered 
the  judgment.' "  2  Black,  Judgm.  540;  Smith  v. 
Parkersburg  Co-Op.  Ass'n  (W.  Va.),  87  S.  E.  Bep. 
045:  Fishburne  v.  Engledove,  01  Va.  648,  29  S.  E.  Bep. 
854;  Tate  v.  Bank.  06  Va.  705,  82  S.  £.  Bep.  476. 

"There  is  no  doubt  that  a  judgment  or  decree 
necessarily  affirming  the  existence  of  any  fact  is 
conclusive  upon  the  parties  or  their  privies,  when- 
ever the  existence  of  that  fact  is  again  in  issue  be- 
tween them,  not  only  when  the  subject-matter  is 
the  same,  but  when  the  point  comes  Incidentally  in 
question  in  relation  to  a  different  matter,  in  the 
same  or  any  other  court,  except  on  appeal,  writ  of 
error,  or  other  proceeding  provided  for  its  revision. 
*  m  *  *  i^e  principle  underlying  and  supporting 
all  these  decisions  is  that  a  judgment  necessarily 
affirming  or  denying  the  fact  is  conclusive  of  its 
existence  whenever  it  becomes  a  matter  in  issue 
between  the  same  parties  or  between  the  parties  or 
their  privies  with  them.  Therefore  a  judgment  for 
the  defendant  in  an  action  for  obstructing  a  water 
course,  if  based  upon  the  ground  that  there  was  no 
water  course  to  be  constructed,  is,  in  subsequent 
actions,  conclusive  of  the  nonexistence  of  such 
water  course;  but,  if  the  judgment  had  been  for 
the  plaintiff,  it  would  necessarily  have  been  con- 
clusive in  other  actions  of  the  existence  of  the  water 
course  and  of  its  obstruction."  Freem.  Judgm. 
i  248;  C.  &  O.  B  Co.  V.  Bison  (Va.),  87  S.  E.  Bep.  820. 

Right  of  Free  Ferriage.— A  former  adjudication  by 
a  court  of  competent  jurisdiction  in  1810,  wherein 
the  question  of  the  right  of  the  ancestor  of  the  plain- 
tiff in  the  suit,  his  heirs  and  tenants,  to  free  ferriage 
across  a  stream,  and  the  construction  of  the  deed 
on  which  the  right  was  based,  was  decided  In  his 
favor,  is  binding  and  conclusive  in  a  subsequent  suit 
involving  substantially  the  same  question,  not  only 
on  the  original  parties  to  the  deed  in  the  former 
suit,  but  also  on  all  those  in  privity  with  them. 
Williams  v.Tomlin,  9  Va.  Dec.  665,  28  S.  E.  Bep.  888; 
Lemmon  v.  Herbert,  09  Va.  658, 24  S.  £.  Bep.  940. 

Exception  to  Rule.— "The  general  rule  certainly  is, 
that  no  person  is  bound  by  a  judgment  or  decree 
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except  those  who  were  parties  or  standinff  in  prlyity 
with  others  who  were  parties.  But  there  are 
exceptions  to  the  rule  of  equal  authority  with  the 
rule  Itself.  Baylor  v.  Dejaruette.  IS  Gratt  161.  It 
would  certainly  be  unreasonable  and  unjust  that 
a  party  haylncr  a  charge  upon  an  estate  affecting* 
the  whole  fee  should  be  delayed  or  ^embarrassed  in 
enforcing  his  claim  because  of  limitation  by  way  of 
remainder  to  persons  to  whom  it  mirht  be  impossi- 
ble or  improper  to  make  parties  to  the  cause.  To 
obviate  this  difficulty  the  doctrine  of  virtual  repre- 
sentation has  been  introduced  by  which  certain 
parties  before  the  court  are  regarded  as  represent- 
ing those  cominff  after  them  with  contiuffent 
interests."  Harrison  v.  Wallton,  9B  Va.  721.  90  S..  E. 
Rep.  872. 

Prlson-Bonnds  Bond— Sheriff  Not  Party.— The 
sheriff,  in  a  suit  upon  a  prison-bounds  bond,  though 
not  a  party  to  the  suit  on  the  bond,  is  bound  by  the 
Judgment,  unless  he  can  prove  that  it  was  obtained 
by  collusion.    Hooe  v.  Tebbs,  1  Munf .  601. 

Remalndanneii.— In  Baylor  v.  Dejamette,  18  Gratt 
168,  the  court  said:  "It  is  weU  settied  that  it  is 
not  necessary  that  remaindermen,  after  the  first 
estate  of  inheritance,  should  be  made  parties:  and 
where  real  estate  is  in  controversy  which  is  sub- 
ject to  an  entail  it  is  sufficient  to  make  the  first 
tenant  in  tail  in  esse,  in  whom  an  estate  of  inherits 
ance  is  vested,  a  party  with  those  claiming-  prior 
interests  without  making-  those  parties,  who  may 
claim  in  reversion  or  remainder  after  such  estate 
of  inheritance.  And  a  decree  against  such  tenant 
in  tail  will  bind  those  in  reversion  or  remainder 
althoug-h  by  the  failure  of  all  the  previous  estates, 
the  estates  in  remainder  or  reversion  might  after- 
wards become  vested. ' '  See  also.  Faulkner  v.  Davis, 
18  Gratty  084,  688. 

Where  the  circuit  court  construes  a  will  as  giving 
a  life  estate,  which  construction  is  not  drawn  in 
question  on  appeal,  and  which  is  approved  by  the 
appellate  court,  the  question  as  to  what  estate 
passed  by  the  will  is  res  judicata;  and  the  fact  that 
the  remaindermen  are  not  parties  to  that  suit  is 
immaterial.  Hawthorne  v.  Beckwith,  80  Va.  786, 17 
S.  E.  Rep.  241. 

Presence  —A  person,  not  a  parts'  to  a  judgment, 
is  not  bound  by  it,  in  law  or  equity,  merely  on  the 
ground  that  he  was  present,  and  cross-examined 
the  witnesses.    Turpin  v.  Thomas,  2  H.  &  M.  190. 

Decision  sj  to  Freedom— Privies.— A  judgment 
deciding  in  favor  of  the  freedom  of  persons  held  in 
slavery,  has  no  effect  against  any  party,  except  the 
defendant  and  those  claiming  under  him,  posterior 
to  the  judgment.  Kitty  v.  Fitzhugh,  4  Rand.  600. 
But  see  Bensimer  v.  Fell,  80  W.  Va.  16, 12  S.  E.  Rep. 
1078. 

In  an  action  for  freedom,  a  former  verdict  which 
found  the  mother  of  the  plaintiff  to  be  free,  or  a 
slave,  is  conclusive  evidence,  where  the  defendant 
in  the  second  action  claims  under  the  defendant  in 
the  former  suit.  Shelton  v.  Barbour,  2  Wash.  64. 
But  see  Talbert  v.  Jenny,  6  Rand.  150. 

Jadgment  In  Porma  Psuperis.— It  seems  that  a 
judgment,  in  a  suit  in  forma  pauptri»  brought  by 
negroes  to  recover  their  freedom,  in  which  it  is 
adjudged  that  they  are  slaves,  is  not  necessarily 
conclusive  of  the  status  of  the  negroes,  in  a  new 
controversy  between  them  and  the  same  defend- 
ants, and,  under  peculiar  circumstances,  may  be  no 
bar  to  the  recovery  of  their  freedom.  Erskine  v. 
Henry,  0  Lieigh  188. 

Where  a  suit  in  forma  pauperis^   is  brought   by 


negroes  to  recover  their  freedom,  and  it  is  adjudged 
that  the  paui>er8  are  slaves,  the  judgment  in  the 
pauper  suit  is  not  conclusive  evidence,  and  if  the 
court  holds  them  to  be  free,  the  plaintifCa  cannot 
recover  them.    Erskine  v.  Henry,  9  Leigh  188. 

Assignees.- Where  the  assignment  of  a  chose  in 
action  is  absolute  in  its  terms,  and  judgment  has 
been  obtained  thereon  in  the  name  of  the  assignor 
for  the  benefit  of  the  assignee,  which  judgment  has 
subsequently  been  declared  void  in  a  suit  brought 
by  the  assignee  to  enforce  the  collection  of  the 
judgment  out  of  the  lands  of  the  judgment  debtor. 
the  assignor  of  the  debt  is  bound  by  the  decree 
against  his  assignee,  and  is  estopped  from  setting  np 
the  judgment  as  a  lien  on  tlie  laws  of  the  judgment 
debtor,  even  though  the  assignment  was  merely 
a  collateral  security  for  a  debt,  or  intended  to  carry 
only  a  partial  interest  The  assignor  and  assignee 
are  at  least  privies  in  the  transaction,  and  the 
question  of  the  lien  of  the  judgment  is  rst  jwUctUa. 
Oox  V.  Crockett,  92  Va.  60,  22  S.  E.  Rep.  840.  See 
monographic  note  on  **Estoppel"  appended  to  Bower 
V.  McCormick,  28  Gratt  810. 

Where,  in  an  action  to  enjoin  a  sale  under  a  trust 
deed  on  the  ground  that  it  has  been  merged  in  a 
judgment  on  the  bond  secured  by  it  a  resettlement 
is  asked  of  the  accounts  of  the  defendant's  testator 
or  administrator  de  bonis  nan  because  of  the  recent 
discovery  of  a  receipt  showing  assets  unaccounted 
for,  and  it  appears  that  all  these  parties  were  par- 
ties to  a  former  suit  against  the  deceased's  admin- 
istrators, in  which  it  was  charged  that  the  deceased 
had  not  fully  accounted  for  the  assets,  the  judg- 
ment in  the  latter  case  is  re$  Judieata.  Gibson  v. 
Green,  80  Va  624, 16  S.  E.  Rep.  061. 

Determination  on  Appeal.— Where  a  question  of  law 
or  fact  is  one  definitely  settled  and  determined  by  a 
decree  of  the  supreme  court  and  the  cause  is  re- 
manded for  further  proceedings,  a  party  to  the  suit 
cannot  by  subsequent  pleadings,  call  in  question 
the  conclusiveness  of  the  questions  determined  bj 
such  decree.  Seabright  v.  Seabright  88  W.  Va  152. 
10  S.  E.  Rep.  266. 

A  judgment  which  determines  the  issue  of  the 
legality  of  a  dam.  in  an  action  in  which  such  issue  is 
raised  by  the  pleading,  is  conclusive  between  the 
parties  or  their  privies  in  a  subsequent  action, 
since  the  parties  are  estopped  from  denying  such 
facts.  C.  &  O.  R.  Co.  V.  Rlson,  00  Va  18,  S7  S.  S.  Bep. 
820. 

Jadgment  Creditor— Pendency  of  Suit.— A  Judgment 
creditor  is  concluded  by  a  decree  in  a  cause  In 
which  he  is  a  defendant  though  he  has,  at  the  same 
time,  a  suit  depending  against  the  same  parties  to 
enforce  his  prior  lien.    Jones  v.  Myrick,  8  Gratt.  179. 

Persons  Claiming  In  Different  Rights.— Where  the 
same  person  has  two  separate  and  distinct  rights  or 
interests  in  the  subject-matter  of  a  suit  and  the  al- 
legations of  the  bill  comprehend  but  one  of  said 
rights  or  interests,  the  fact  that  such  person  Ls  made 
a  party  to  such  suit  will  not  estop,  conclude  or 
prevent  him  from  asserting  or  defending  his 
rights  or  interests  in  regard  to  said  subject- 
matter  so  far  as  they  were  not  involved  or  compre- 
hended in  the  allegations  of  the  bill  in  such  suit. 
As  to  the  matters  not  so  comprehended  in  the  "Mil, 
he  will  not  be  regarded  as  a  party  to  the  suit  Thus, 
if  a  person  is  interested  in  the  subject-matter  of  a 
suit  in  two  capacities,  the  one  as  trustee  in  one  deed 
of  trust  and  the  other  as  beneficiary  in  a  different 
deed  of  trust  both  deeds  of  trust  being  upon  the 
same  property,  and  he  is  made  a  party  to  a   suit 
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brought  to  set  aside  the  latter  trust  deed,  Inwbicli 
DO  reference  is  made  to  him  as  trustee  In  the  trast 
deed,  he  will  not  be  regarded  as  a  party  to  that  suit 
In  his  capacity  of  trustee  in  the  former  trust  deed. 
McNolt  T.  Troffdon,  29  W.  Va.  460,  8  S.  E.  Rep.  828. 
See  monographic  note  on  "Estoppel"  appended  to 
Bower  v.  McCormlck,  88  Oratt.  810. 

OrsBtsr  sad  Qraatee.— A  grantee  of  land  is  not 
affected  by  a  judgment  against  his  grantor,  after 
the  conveyance,  merely  because  of  privity  in  estate. 
Bensimer  t.  Fell.  86  W.  Va.  15, 18  S.  E.  Rep.  1078. 

Tnistee  sad  Cestnl  Que  TmsL— Rights  of  a  eestid 
Qm  truit  cannot  be  cut  off  by  a  decree  in  equity  ren- 
dered against  his  trustee  In  a  suit  in  chancery  to 
which  the  cettui  qu4  tru$t  was  not  a  party.  Collins  v. 
Lofltus,]0Iieiffh6u 

Jaiot  Parties.— Though  the  statute  in  relation  to 
joint  obligations,  gives  an  action  against  the  per- 
sonal representative  of  a  deceased  joint  obligor,  1 
Bev.  Code,  ch.  86,  {  8.  p.  860;  Va.  Code.  ch.  144.  { 18,  p. 
S81  It  does  not  affect  the  principle  that  the  defect  of 
the  remedy  against  one  joint  obligor  upon  aground 
not  personal  to  himself,  defeats  it  as  to  all  of  the 
obligoTB.  Brown  v.  Johnson,  18  Gratt  044.  The 
court  in  this  case  further  said:  "If  a  verdict  and 
iadgment  for  the  plaintiff  against  one  of  several 
who  are  jointly  bound  may  be  admitted  in  evidence 
In  an  action  against  another  as  a  bar.  it  would  seem 
to  be  a  necessary  corollary  (if  the  deduction  be  not 
af&rUorO  that  a  verdict  and  judgment  against  the 
plaintiff  in  the  former  action  upon  an  issue  going  to 
the  merits  and  ascertaining  that  the  plaintiff  never 
had  any  cause  of  action  against  that  defendant, 
would  be  admissible  as  a  bar  to  a  subsequent  action 
against  another  so  jointly  bound.  For  the  joint 
obligation  would  clearly  be  at  an  end  as  to  the 
former,  and  therefore,  as  we  have  seen,  as  to  all  the 
others." 

"At  common  law  a  judgment  recovered  against 
one  of  two  or  more  persons  on  their  joint  contract 
was  a  bar  to  an  action  against  the  others.  The  en- 
tire cause  of  action  was  merged  in  the  judgment,  and 
the  joint  liability  of  those  not  sued,  or  against  whom 
the  judgment  was  not  rendered,  was  extinguished. 
And  upon  a  joint  and  several  contract  the  action  had 
to  be  brought  against  all  jointly,  or  against  one  of 
them  slnffly,  and  could  not  be  brought  against  any 
intermediate  number.  These  rules,  however,  have 
been  essentially  changed  by  statutes  enacted  by 
the  legislature."  See  Va.  Code  1887.  {{  8386,  8800, 
IS12:  Cahoon  v.  McCulloch.  98  Va.  177,  88  S.  E.  Rep. 


1^  One  Jofait  Obligor.— A  covenant  by  the 
obligor  in  a  bond  with  one  of  three  joint  obligors, 
that  if  after  judgment  against  all  the  parties  the 
money  is  not  paid  by  the  other  two,  he  will  relieve 
him  from  the  pajrment  of  It,  is  not  a  release,  and  will 
not  bar  an  action  on  the  bond  against  all  the  obli- 
gors.   Brown  v.  Johnson,  13  Oratt.  044. 

larlgiiul  Sis  between  Joint  Defendnnts.— Where  in 
a  suit  chargin^r  two  administrators  with  the  joint 
dtvattant  of  the  Intestate's  estate,  and  they  jointly 
except  to  the  report  wherein  they  were  charged 
with  the  devattavU,  and  the  court  sustained  the  ex- 
ception, one  of  these  administrators  cannot  after- 
wards be  heard  to  charge  his  coadministrators 
with  the  same  d^wutavit  whereby  a  debt  due  by  the 
estate  to  the  alleger  was  lost  The  decree  sustain- 
ing' the  exception  is  the  law  of  the  case,  binding  upon 
the  parties  and  those  claiming  under  them.  Kent 
V.  Kent  88  Va.  805. 

Rscm4  as  BvMeaos.— The  record  of  a  judgment  is 


evidence  in  a  subsequent  suit  between  the  same  par- 
ties, to  the  effect  that  claims  asserted  in  both  suits 
which  were  disallowed  or  set  off  in  the  former  suit 
are  not  done.    Johnson  v.  Jennings,  10  Oratt  1. 

The  record  of  the  verdict  and  judgment  upon  a 
writ  of  inquiry,  in  a  suit  by  the  mother  of  the  plain- 
tiff, against  a  third  person,  in  which  record  the 
ground  of  the  judgment  does  not  appear,  may  be 
given  in  evidence  to  prove,  that  the  mother  had 
recovered  her  freedom  ;  not  that  she  was  entitled 
to  it  But  the  questions,  upon  what  ground  the 
judgment  in  that  suit  was  rendered,  and  whether 
the  decedent  was  born  after  the  mother  acquired 
her  right  to  freedom  or  not  ought  to  be  left  open. 
Pegram  v.  Isabell,  2  H.  &  M.  103. 

Parties  to  Record.— A  record  of  one  suit  cannot  be 
read  as  evidence  in  another,  unless  both  the  par- 
ties, or  those  under  whom  they  claim,  were  parlies 
to  both  suits,  it  being  a  rule  that  a  document  can- 
not be  used  against  a  party  who  could  not  avail 
himself  of  it  in  case  it  was  made  in  his  favor,  nor 
can  it  be  read  in  evidence  on  the  ground  that  the 
defendant  and  one  of  the  plaintiffs  in  the  latter  suit 
were  parties  to  the  former,  and  that  the  same  point 
was  in  controversy  in  both,  when  another  plaintiff, 
and  the  person  under  whom  both  the  plaintiffs 
jointly  claim,  were  not  made  parties  to  the  former 
suit  Paynes  v.  Coles.  1  Munf.  878 ;  Chapmans  v. 
Chapman,  1  Munf.  888.  See  also,  Waggoner  v.  Wolf. 
86  W.  Va.  880. 

a  REPRESENTATIVE  PARTIES. 

Jndgment  against  Personal  Representative  Not  Evi- 
dence against  Heir.— The  general  doctrine,  without 
qualification  or. exception,  is  well  settled  that  there 
being  no  privity  between  the  personal  representa- 
tive and  the  party  to  whom  the  real  estate  passes,  a 
judgment  against  such  personal  representative  is 
not  even  prima  facie  evidence  against  the  heir  or 
devisee.  Bank  v.  Oood.  81  W.  Va.  456:  Laldley  v. 
KUne,  8  W.  Va.  218;  Custer  v.  Custer,  17  W.  Va.  124; 
Mason  v.  Peter,  1  Munf.  487;  Saddler  v.  Kennedy.  88 
W.  Va.  088:  Foster  v.  Crenshaw,  3  Munf.  580:  Shields 
V.  Anderson,  8  Leigh  780;  Chamberlayne  v.  Temple, 
8  Rand.  800. 

Not  a  Lien.— Such  a  judgment  is  not  a  lien  on  the 
real  estate  descended  to  the  heir  and  does  not  pre- 
vent the  statute  of  limitations  from  running  in 
favor  of  the  heir  wherever  real  estate  descended  is 
sought  to  be  subjected  for  the  debt  on  which  such 
judgment  was  obtained.  Saddler  v.  Kennedy,  20  W. 
Va.e38. 

Judgment  against  Executor  Binds  Legatees.— But  a 
judgment  against  an  executor  is  conclusive,  both 
as  to  the  validity  and  amount  of  the  demand,  on 
both  executors  and  legatees.  Hooper  v.  Hooper.  88 
W.  Va.  680, 0  S.  E.  Rep.  037;  Corr others  v.  Sargent, 
20  W.  Va  861;  Sheldon  v.  Armstead,  7  Oratt  264; 
Freem.  Judm.,  i  103.  See  also,  Seabrlght  v.  Sea- 
bright,  88  W.  Va.  158, 10  S.  E.  Rep.  205,  in  which  case 
it  was  held  that  where  the  question  raised  by  a  bill 
in  equity  Is  as  to  whether  certain  bonds  and  notes 
therein  described  are  a  part  of  the  estate  of  a  de- 
cedent or  have  been  disposed  of  by  assignment  and 
delivery,  as  a  gift  to  two  of  his  brothers,  and  the 
property  has  by  a  decree  of  the  supreme  court  been 
determined  to  belong  to  the  estate  of  the  decedent, 
the  decision  is  binding  and  conclusive  upon  all  the 
distributees  of  the  estate. 

"With  the  settlement  before  auditors,  the  heir  as 
such  has  no  concern,  nor  can  such  settlement  be 
evidence  against  him  either  pHma  facie  or  otherwise. 
Even  a  judgment  against  an  executor  Is  no  evidence 
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affalnst  the  heir,  of  the  justice  or  the  amoant  of  the 
creditor's  demand:  itisrM  intsr  alios  acta.  Mason 
▼.  Peter,  1  Munf.  487.  A  fortiori,  it  wonid  seem, 
that  the  exports  report  of  auditors,  appointed  only 
to  settle  the  disbursements  of  the  personal  assets, 
cannot  be  so.  The  account  in  this  case,  then,  was  no 
evidence  before  the  commissioner  of  the  court  of 
chancery,  except  so  far  as  the  aclmowledfirment  of 
the  brothers  made  it  so.  But  in  that  acknowledg- 
ment the  sisters  did  not  join,  and  it  did  not  there- 
fore bind  them.  Therefore,  it  could  not  avail  the 
administrator;  for  he  could  have  no  decree  for  a 
sale  of  realty  without  establishing  his  demand  in 
such  mode  as  would  bind  all  the  heirs.  It  is  like 
the  case  of  a  confession  of  judsment  by  one  of  two 
joint  obliffors,  and  a  successful  defence  of  the  action 
by  the  other;  in  which  case,  the  confession  avails 
nothing*,  and  the  judgment  is  entered  for  both 
defendants.  The  demand  is  entire  and  if  disap- 
proved as  to  one,  is  disapproved  as  to  all,  the  con- 
fession to  the  contrary  notwithstandinff."  Street 
V.  Street,  11  Leiffh  408. 

And  a  judgment  or  decree  against  an  executor  in 
favor  of  a  creditor,  payable  out  of  assets,  is  con- 
clusive evidence  upon  the  executor  and  his  sureties 
as  to  the  existence  and  justness  of  the  demand. 
Grim  V.  England,  46  W.  Va.  480,  88  S.  E.  Bep.  810. 

Lost  Bond.— But  a  judgment  upon  an  alleged  lost 
bond,  against  the  personal  representative  of  the 
obligor,  is  not  even  j>rima  facie  avainst  the  heir  or 
devisee  of  his  estate.  Board  v.  Callihan,  88  W.  Va. 
200,  10  S.  E.  Bep.  882.  See  also,  Dalnfferfleld  v. 
Smith,  88  Va.  81, 1  S.  E.  Bep.  600. 

Intestete's  Bond.— A  judgment,  however,  rendered 
affainst  an  administrator  upon  the  bond  of  his  in- 
testate, is  conclusive  evidence  of  the  validity  of  the 
debt  as  affainst  the  administrator.  Montague  v. 
Turpin,  8  Oratt  458. 

Return  Nulla  Bona.— A  judgment  against  an  exec- 
utor or  administrator  as  such,  with  an  execution, 
and  return  nulla  bona,  are  not  sufficient  to  authorise 
an  action  on  the  administration  bond,  but  a  devastavit 
must  first  be  established  by  a  second  suit.  Gordon 
V.  Justices  of  Frederick  Ck>unty,  1  Munf.  1.  But  see 
Meade  v.  Brookinff,  8  Munf.  548. 

Evidence  of  Debt— But  a  judgment  against  the 
personal  representative  of  a  decedent  is  not  even 
prima  facie  evidence  of  a  debt  avainst  the  heirs  of 
such  decedent.  McKay  v.  McKay,  88  W.  Va.  784, 
11  S.  E.  Bep.  218;  Broderick  v.  Broderick,  98  W.  Va. 
878. 

In  Qarnett  v,  Macon,  6  Call  806,  the  court  by  Chibf 
JusTicn  Mabshaix  said:  "The  defendants  insist 
that  the  decree  ag'ainst  a  personal  representative 
of  George  Brooks  is  conclusive  evidence  affalnst  the 
devisee  of  the  existence  of  the  debt.  The  cases 
cited  by  counsel,  in  support  of  this  proposition,  do 
not  decide  the  very  point  Not  one  of  them  brings 
directly  into  question,  the  conclusiveness  of  a  judg- 
ment against  the  executor,  in  a  suit  avainst  the 
heir  or  devisee;  They  undoubtedly  show,  that  the 
executor  completely  represents  the  testator,  as 
the  leg'al  owner  of  his  personal  property,  for  the 
payment  of  his  debts  in  the  first  instance,  and  is, 
consequently,  the  proper  person  to  contest  the 
claims  of  his  creditors.  Yet  there  are  stronff  rea- 
sons for  denyingr  the  conclusiveness  of  a  judgment 
affainst  an  executor  in  an  action  affainst  the  heir. 
He  Is  not  a  party  to  the  suit— cannot  controvert  the 
testimony.— adduce  evidence  in  opposition  to  the 
claim,— or  appeal  from  the  judgment  In  case  of 
a  deficiency  of  assets,  the  executor  may  feel  no 


interest  in  def  endin^r  the  suit  and  may  not  choose 
to  incur  the  trouble  or  expense  attendant  on  a 
laborious  investigation  of  the  claim.  It  would 
seem  unreasonable  that  the  heir,  who  does  not 
claim  under  the  executor,  should  be  estopped  by  a 
judgment  agrainst  him.  In  this  case,  the  creditor  is 
bound  to  proceed  against  the  executor  and  to  ex- 
haust the  personal  estate,  before  the  lands  become 
liable  to  his  claim.  The  heir,  or  devisee,  may 
indeed,  in  a  court  of  chancery,  be  united  witb  the 
executor  in  the  same  action,  but  the  decree  agralnst 
him,  would  be  dependent  on  the  insufficiency  of  the 
personal  estate.  Since,  then,  the  proceeding  against 
the  executor,  is,  in  substance,  the  foundation  of 
the  proceeding  affalnst  the  heir,  or  devisee,  the 
argument  for  considering  it  aa  prima  fade  evidence, 
may  be  irresistible,  but  I  cannot  consider  it  aa  an 
estoppeL  The  j  udgrment  not  beinff  against  a  person 
representlnff  the  land,  ouffht  I  think,  on  the  gen- 
eral principle,  which  applies  to  ffivingr  records  in 
evidence,  to  be  re-examinable  when  brought  to 
bear  upon  the  proprietor  of  the  land." 

Joint  Bxccutors.— "Between  the  executors  of  the 
same  decedent  in  different  jurisdictions,  there  is 
privity  derived  from,  or  through  the  will  of  the 
testator,  and  a  judgrment  or  decree  is  evidence 
agrainst  the  other,  and  may  be  enforced  agrainst 
each  (see  Hill  v.  Tucker.  8  How.  458),  and  it  is  suffi- 
cient to  ffronnd  a  suit  or  action  on  or  acrainst  either 
executor.  An  administrator  with  the  will  annexed 
is,  in  legral  contemplation,  executor  of  that  will,  and 
a  decree  against  the  domiciliary  executor  binds 
every  executor  of  the  same  will  in  every  jurisdic- 
tion." Garland  v.  Garland,  84  Va.  181,  4  S.  £.  Bep. 
884. 

Sureties  of  Bxecvtoi^  VlrslBla  Rule.— A  verdict  and 
judgment  against  an  executor  or  administrator  are 
not  conclusive  evidence  agrainst  his  surety;  nor  are 
they  conclusive  even  ag'ainst  the  party  acainst 
whom  they  are  rendered,  unless  they  are  pleaded  as 
an  estoppel.  Craddock  v.  Turner.  6  Lelg:h  116:  Hob- 
son  V.  Yancey,  2  Gratt  78. 

JudfUMot  by  Default— Heirs  Net  Pwtles.— A  Jndgr- 
ment  by  default  asralnst  a  personal  representative  in 
a  suit  to  which  the  heirs  or  devisees  of  the  decedent 
are  not  parties,  is  not  evidence  against  such  heirs 
or  devisees  in  a  suit  or  proceeding  by  the  creditor 
to  subject  the  real  estate,  descended  or  devised,  to 
the  payment  of  the  debt  and  the  reason  assigned  is, 
that  there  is  no  privity  between  the  representattre 
and  such  heirs  or  devisees.  Brewis  v.  Lawaon,  76 
Va.  41;  Watts  v.  Taylor,  80  Va.  687;  Dalngerfleld  v. 
Smith.  88  Va.  81, 1  S.  £.  Bep.  600. 

And  CHisr  JusTiOB  Mabhhau.,  in  delivering  the 
opinion  of  the  supreme  court  in  Deneale  v.  Stnmp.  8 
Peters  581,  said:  "It  is  understood  to  be  settled  in 
Virginia,  that  no  judgment  against  the  executors 
can  bind  the  heirs,  or  in  any  manner  affect  them.  It 
could  not  be  given  in  evidence  against  them.**  See 
also,  Bobertson  v.  Wright  17  Gratt  584,  and  noU; 
Hudgin  V.  Hudgin,  6  Gratt  890.  BS  Am.  Dec  IM: 
Stockton  V.  Copeland,  80  W.  Va.  674, 6  S.  E.  Bep.  14S. 

Effect  of  Statute  on  Rule.— Va.  Code  1878.  ch.  1S7.  f  S. 
does  not  alter  the  above-stated  mle.  Brewis  v.  Law- 
son,  76  Va.  86:  Watts  v.  Taylor.  80  Va.  687. 

"In  all  cases  where  the  question  is,  whether  a  per- 
son be  a  debtor  or  not  a  j  udgment  against  him  or  his 
legal  representative  seems  to'be  prima  fitde  evidence 
of  the  fact  liable  to  be  controverted  upon  the  ground 
of  fraud,  or  upon  any  other  just  ground,  by  any  one 
a  stranger  to  the  judgment  except  in  the  case  of  a 
real  and  personal  representative  of  the  same  person. 
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In  wlilcli  case  either  the  one  or  the  other  mi^ht  haye 
been  sned  in  the  first  instance.'*  Chamberlayne  v. 
Temple.  2  Rand.  100. 

FSnwr  Report  ef  an  AooMmt— Where  in  a  creditor's 
soil  airainst  an  administrator,  to  which  the  distribn- 
tees  are  not  i»arties,  a  master  stated  and  reported 
an  account  of  the  snms  collected  by  the  administra- 
tor, which  report  was  confirmed,  and  later  the 
distrlbntee  filed  a  bill  against  the  administrator  and 
his  sureties  for  an  account  of  sums  preylonsly 
collected  by  him  and  for  payment  of  the  whole,  it 
was  held  that  the  former  report  did  not  preclude 
an  account  of  the  last,  especially  where  the  snms 
collected,  and  the  dates  when,  and  persons  from 
whom  they  were  collected,  are  specified  in  the  bllL 
Hart  ▼.  West,  87  Va.  78,  IS  S.  E.  Rep.  141. 

Whea  Jadsmant  airainst  Ancestor  Binds  Heir.— A 
Judgment  against  the  ancestor  in  his  lifetime,  only 
Mods  the  heir,  when  it  cannot  be  paid  out  of  the 
penooal  estate  of  the  ancestor.*  Rogers  y.  Denham, 
26ratL90QL 

Isjaactlaa  and  5ale  of  Trast  Property.— Where  In  a 
bill  filed  to  enjoin  the  sale  of  trust  property,  a 
resettlement  is  prayed  of  the  accounts  of  the 
defendant's  testator  as  administrator  de  b<mit  non-, 
on  the  ground  of  the  recent  discoyery  of  a  receipt 
showing  assets  unaccounted  for,  and  it  appears  that 
all  the  parties  to  the  bill  were  parties  to  a  former 
suit  arainst  the  decedent's  administrators,  in 
which,  it  was  charged  that  the  decedent  had  not 
fnlly  accounted  for  the  assets,  the  matters  set  up  in 
the  bill  as  to  the  assets  are  rep  adiudieaia,  Qibson  y. 
Green. »  Va.  fiM,  16  S.  E.  Rep.  061. 

d.  JoUU  7Ye3pas$ers.—A  party  injtured  by  cotres- 
passers  may  sne  either  one  against  whom  the  action 
may  be  brought.  He  is  not  bound  to  prosecute  all, 
and  neither  the  omission  to  sue  all.  nor  if  all  are 
sued  the  dismissal  of  one  of  them  from  the  suit,  can 
be  pleaded  by  the  others  in  bar.  Bloss  y.  Plymale, 
IW.ya.a». 

A  plaintiff  in  action  of  trespass  may  sue  all,  or 
any.  or  either  of  the  alleged  trespassers,  and  he  is 
entitled  to  full  satisfaction,  but  to  only  one  satlsfac- 
don;  and  if  the  damages  haye  been  in  part  satisfied 
by  payment  or  compromise  with  some  of  the 
defendants,  the  plaintiff  may  still  proceed  against 
those  who  remain  on  the  record.  Bloss  y.  Plymale, 
IW.Va.8BS. 

A  judgment  against  one  Joint  trespasser  is  no  bar 
to  a  suit  against  another  for  the  same  trespass ;  noth- 
ing short  of  full  satisfaction,  or  that  which  the  law 
most  consider  as  such,  can  make  such  judgment  a 
bar-  Qriflle  y.  McClung,  5  W.  Va.  181:  Loyejoy  y. 
Mnrray.  8  WalL  (U.  S.)  1. 
(I) 


Jodgiaeat  in  Trespass  Bars.— A  Judgment 
against  one  of  seyeral  joint  trespassers,  whether 
satisfied  or  not.  Is  a  bar  to  any  action  against  the 
cotrespaasers.  Pettlcolas  y.  Richmond,  9B  Va.  466, 
8B  S.  £.  Rep.  666.  See  Swltzer  y.  McCulloch,  76  Va. 
777.  In  the  latter  case  it  was  held  the  former  judg- 
ment did  not  bar  the  parties  because  of  a  compro- 
mise after  the  judgment  at  law,  which  had  the 
effect  of  remitting  the  parties  to  their  original 
rights. 

Aaaasrtt  and  Battery.— lu  a  joint  action  of  assault 
and  battery,  a  Judgment  against  one  of  the  defend- 
ants is  a  bar  to  the  recoyery  of  additional  damages 
against  tlie  rest.  Ammonetty.  Harris,  1  H.  &  M.  488; 
Wilkes  ▼.  Jackson,  a  H.  &  M.  866:  Brown  y.  Johnson, 
ISGratt.  651. 

-—Where  a  plaintiff  has  already  | 


recoyered  damages  against  the  defendant  for  erect- 
ing a  dam,  thereby  causing  his  land  to  oyerflow,  in  a 
second  suit  he  can  only  recoyer  for  damages  occa- 
sioned by  the  continuance  of  the  dam  subsequently. 
Ellis  y.  Harris,  82  Oratt  684. 

Right  to  Appeal.— A  plaintiff  cannot  appeal  from  a 
judgment  in  fayor  of  all  the  defendants,  except  one, 
in  a  joint  action  of  trespass,  until  the  suit  has  been 
abated,  dismissed,  or  decided  as  to  that  one.  Wells 
y.  Jackson,  8  Munf .  468. 

Judgaseat  In  Detinue.— A  judgment  against  one  per- 
son in  an  action  of  detinue  for  a  slaye,  is,  while 
unsatisfied,  a  bar  to  another  action  for  the  same 
slaye.  and  by  the  same  plaintiff,  against  another 
person.    Murrell  y.  Johnson,  1 H.  A  M.  46a 

After  a  judgmentln  detinue,  a  new  action  of  det- 
inue against  the  same  defendant  for  the  same 
thing,  in  which  the  former  judgment  is  not  declared 
upon,  but  is  only  relied  on  as  eyldence  of  title, 
cannot  be  maintained.    Withers  y.  Withers.  6  Munf. 

10. 

After  a  judgmentln  detinue  for  slayes,  the  plain- 
tiff cannot  come  into  equity  for  profits  accruing 
afterwards,  pending  an  appeal;  nor  to  recoyer  their 
Increase  not  included  in  such  judgment;  nor  to 
compel  the  dellyery  of  them  by  purchasers  from 
the  defendant.    Alderson  y.  Blggars,  4  H.  A  M.  470. 

Trover  and  Trespass  for  Same  Injury.— If  a  plaintiff 
brings  troyer  or  detinue  to  recover  a  horse,  and 
trespass  for  taking  the  same  horse,  a  judgment  for 
the  defendant  in  an  action  of  trover  or  detinue,  is  a 
goodbar  to  the  action  of  trespass.    Bite  v.  Long,  6 

Rand.  467. 

Efectoient.- Where  an  action  of  ejectment  is 
brought  by  an  adverse  claimant  against  a  tenant  to 
recover  possession  of  the  premises,  and  judgment  is 
rendered  for  such  plaintiff  against  the  tenant  by  de- 
fault, and  a  writ  of  possession  Is  executed  by  which 
the  plaintiff  is  placed  in  actual  possession,  the  pos- 
session is  thereby  changed,  and  the  landlord  is 
thereby  actually  turned  out:  and  in  a  second  action 
of  ejectment  by  the  plaintiffs,  who  derived  title 
from  the  plaintiff  in  the  first  suit,  against  such 
landlord,  sued  as  defendant,  the  record  of  recovery 
in  the  former  suit  is  competent  evidence  on  behalf 
of  the  plaintiff  In  the  latter  suit  as  showing  or  tend- 
ing to  show,  that  the  defendant's  possession  at  that 
time  was  ended  and  changed  by  the  execution  of 
such  writ  of  possession.  Clark  v.  Perdue.  40  W.  Va. 
80O,  21  S.  E.  Rep.  785. 

Fictitious  Plaintiffs.- But  no  verdict  and  judgment 
in  ejectment  can  be  relied  on  as  a  bar  to  a  subse- 
quent ejectment  though  for  the  same  land,  and, 
between  the  same  defendants  and  lessors  of  the 
plaintiff,  where  the  fictitious  plaintiffs  are  not  the 
same.    Pollard  v.  Baylors.  6  Munf.  488. 

Adverse  Party.— A  verdict  at  law  against  a  party 
isnobar  to  a  decree  in  his  favor  if  he  is  brought 
intochanceryby  the  adverse  party;  but  it  is  other- 
wise, if  he  is  the  plaintiff  in  equity.  Jones  v.  Jones. 
4H.  &  M.447. 

Opinion  as  to  Safety  Does  Not  Preclude  Action  for 
Damages.— Where  a  jury  of  Inquest  in  a  mill  case 
are  induced  by  the  opinions  expressed  and  facts 
stated  by  the  father  of  the  applicant,  to  report  that 
no  person  will  sustain  damage  from  the  dam  allowed 
to  be  built;  and  the  Inquisition  is  confirmed  by 
the  court:  this  inquest  and  judgment  is  no  bar  to  an 
action  for  damages  sustained  by  the  father  against  a 
vendee  of  the  milli  which  were  not  actually  foreseen 
and  estimated  by  the  inquest  Calhoun  v.  Palmer, 
8  Oratt.  88. 
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Judsment  Procured  by  Praiid.— If  it  be  alleged  and 
proved  that  a  Judfnnent  or  decree  was  procnred  by 
fraud,  it  ceases  to  protect  the  wrongdoer,  or  to 
obstruct  the  injured  party  in  the  assertion  of  his 
rifirhts.  Francis  v.  Clinct  96  Va.  201.  81  S.  E.  Rep.  10; 
N.  &  W.  R.  R.  Co.  y.  MilU.  01  Va.  641.  28  S.  E.  Rep.  666. 

Jodsment  Setting  Aside  Homestead.— A  Judsment 
setting  aside  a  homestead  to  a  debtor  is  not  a  bar  to 
a  subsequent  action  by  the  party  to  the  judgment 
to  subject  the  homestead  to  his  claim,  after  expi- 
ration of  the  exemption.  Hanby  ▼.  Henrltze.  85  Va. 
177.7S.E.  Rep.204. 

ineffectttAl  Salt  to  Enforce  Lien  of  Judgment— 
Although  a  judgment  is  an  indi-visible  cause  of 
action  in  the  sense  that  it  may  not  be  divided  or 
split  up  into  several  causes  of  action,  nevertheless  a 
suit  brought  to  enforce  the  lien  of  a  judgment  and 
prosecuted  in  good  faith,  though  ineffectually.  Is 
not  a  bar  to  a  subsequent  suit  by  the  same  plaintiff 
against  the  same  debtor  to  enforce  the  satisfaction 
of  the  same  judgment.  In  such  cases  it  will  be  the 
duty  of  the  equity  court  to  see  that  the  creditor 
does  not  exercise  his  right  capriciously  or  oppres- 
sively, and  make  such  orders  or  decrees  with 
reference  to  the  imposition  of  costs  as  will  protect 
litigantB  against  unnecessary  and  vexatious  suits. 
In  other  words  the  vitality  of  a  judgment  is  not 
exhausted  by  one  action  thereon,  but  the  judgment 
creditor  is  entitled  to  pursue  successive  actions 
until  satisfaction  is  obtained.  Kelly  v.  Hamblen,  06 
Va.  888,  86  S.  E.  Rep.  401. 

Joint  Assignment  of  Dnmeges.— a  judgment  assign- 
ing damages  jointly,  on  the  breaches  assigned  in  a 
declaration  on  an  injunction  bond  payable  to 
several  obligees  jointly,  while  it  is  not  a  formal 
ascertaining  the  damages  according  to  the  statute, 
it  is  substantially  so,  and  should  be  held  as  in  full 
satisfaction  and  discharge  of  all  the  breaches 
alleged  in  the  declaration,  and  a  bar  to  any  other  or 
further  recovery  for  the  same  breaches.  Peerce  v. 
Athey,  4  W.  Va.  22. 

Plea  of  Pormer  Judgment— How  Tried.— A  plea  of 
former  judgment  on  the  same  cause  of  action  in 
bar  of  the  plaintiff's  suit,  replied  to  by  "No  such 
judgment."  should  be  tried  by  the  court  by  an 
examination  and  inspection  of  the  record,  and  it  is 
improper  to  submit  the  same  to  a  jury.  Davis  v. 
Trump,  48  W.  Va.  101, 27  S.  E.  Rep.  807. 

How  Available.— The  mode  in  which  a  party  must 
avail  himself  of  a  former  judgment  for  the  same 
cause  of  action  is  by  plea  in  bar,  or  in  an  action  of 
assumpsit,  by  evidence  on  the  general  issue.  Clea- 
ton  V.  Chambliss.  6  Rand.  86. 

Justice's  Judgment.— Where  the  plaintiff  already 
has  an  intelligible  judgment,  though  defective  in 
form  and  grammar,  against  the  same  parties  in  the 
same  cause  of  action,  he  is  precluded  thereby  from 
instituting  another  suit  therefor  before  another 
justice,  or  in  court  "He  should  have  the  defective 
judgment  corrected,  which  the  justice  has  the  right 
to  do  on  his  motion,  as  to  any  clerical  error  com- 
mitted by  him,  he  being  his  own  clerk."  Davis  v. 
Trump,  48  W.  Va.  101,  27  S.  E.  Rep.  307. 

2.  ISBUXS. 

a.  Must  Be  Directly  in  I$$ue.—A  fact  which  has  been 
directly  tried  and  decided  by  a  court  of  competent 
jurisdiction  cannot  be  contested  again  between 
the  same  parties  in  the  same  or  any  other  court.  It 
Is  re$  Judicata.  But  to  make  it  ret  Judicata  it  must 
have  been  directly  and  not  collaterally  in  issue  in 
the  former  suit,  and  then  decided.  Parsons  v.  Riley, 
88  W.  Va.  464, 10  S.  £.  Rep.  806;  The  Western  M.  A  M. 


CJo.  V.  The  Va..  etc.,  Co..  10  W.  Va.  280;  S.  V.  R.  R.  Ca 
V.  Griffith.  76  Va.  014;  Henry  v.  Davis.  18  W.  Va.  WL 

If  It  appears  that  the  issue  presented  in  the  latter 
suit  was  involved  and  determined  in  the  former 
suit,  the  judgment  or  decree  In  such  former  suit  Is 
not  only  a  bar  to  a  second  suit,  between  the  same 
parties  or  their  privies  upon  the  same  claim  or  de- 
mand, but  also  bars  a  suit  between  the  same  parties 
or  their  privies  upon  a  different  cause  of  action. 
Such  a  judgment  or  decree  is  conclusive  upon  the 
parties  to  it  until  reversed  upon  appeal,  or  until  aet 
aside  or  annulled  by  some  proceeding  instituted  for 
that  purpose.  Harrison  v.  Wallton.  06  Va.  781. 80  S. 
E.  Rep.  872. 

It  is  settled  law  that  a  j  udgment  of  a  court  of  com- 
petent jurisdiction  upon  a  question  directly  Involved 
In  one  suit,  is  conclusive  as  to  that  question,  in 
another  suit  between  the  same  parties.  Oorprew  ▼. 
Corprew,  84  Va.  600, 6  S.  E.  Rep.  706;  Withers  v.  Sims. 
80  Va.  668;  McOomb  v.  Lobdell.  88  Qratt.  186:  TUson 
V.  Davis.  82  Gratt  02,  and  note;  Foster  t.  City  of 
Manchester,  80  Va.  02, 16  S.  E.  Rep.  407;  Fishbnme  v. 
Ferguson,  86  Va.  884,  7  S.  B.  Rep.  861 ;  Dlehl  v.  Uar- 
chant.  87  Va.  440, 18  S.  E.  Rep.  808. 

But  a  former  judgment  cannot  be  pleaded  In  bar 
unless  it  was  directly  upon  the  same  point,  andbe> 
tween  the  same  parties  or  privies.  Cleaton  v.  Cham- 
bliss,  6  Rand.  86. 

Certainty.— "It  is  undoubtedly  setUed  law  that  a 
judgment  of  a  court  of  competent  jurisdiction  upon 
a  question  directly  involved  in  one  suit.  Is  conclusive 
as  to  that  question  In  another  suit  between  the  same 
parties.  But  to  this  operation  of  the  judgment  it 
must  appear,  either  upon  the  face  of  the  record  or 
be  shown  by  extrinsic  evidence,  that  the  precise 
question  was  raised  and  determined  in  the  former 
suit.  If  there  be  any  uncertainty  on  this  head  in 
the  record— as,  for  example:  if  it  appear  that  aev' 
eral  distinct  matters  may  have  been  litigated,  upon 
one  or  more  of  which  the  judgment  may  have 
passed,  without  Indicating  which  of  them  was  thw 
litigated,  and  upon  which  the  judgment  was  reih 
dered— the  whole  subjectrmatter  of  the  action  will  bi 
at  large,  and  open  to  a  new  contention,  unless  tbh 
uncertainty  be  removed  by  extrinsic  evidence  show 
ing  the  precise  point  involved  and  determined.  Tc 
apply  the  judgment,  and  give  effect  to  the  adiodlca 
tion  actually  made,  when  the  record  leaves  tlie  mat 
ter  in  doubt,  such  evidence  is  admissible.'*  Rnseel 
V.  Place,  04  U.  S.  R.  214,  4  Otto  606.  approved  li 
Chrisman  v.  Harman.  20  Gratt.  404,  and  noU.  96  Am 
Rep.  887;  Withers  v.  Sims,  80  Va.  661, 666;  L*e8Tand  v 
Rixey,  88  Va.  862,  8  S.  E.  Rep.  864. 

Record  Must  Be  5et  Out.— Where  a  decision  of  : 
former  suit  is  pleaded  as  an  estoppel,  so  much  of  tli> 
former  record  must  be  set  out  or  made  part  of  th 
pleading,  as  will  show  that  the  precise  question  hm 
been  adjudicated  in  the  former  suit  The  Westen 
M.  A  M.  Co.  V.  The  Virginia,  etc.,  Co.,  10  W.  Va.  Wk 

Opinion  of  Trial  Judge.— When  a  decree  in  a  forme 
suit  is  pleaded  as  res  Judicata,  and  the  decree  d.of 
not  show  upon  which  of  the  several  points  in  littgH 
tion  it  is  based,  but  refers  to  the  opinion  of  the  txH 
judge,  filed  in  the  case  to  explain  what  vraa  deta 
mined,  such  opinion  becomes  a  part  of  tlie  reoo«( 
and  must  be  looked  to,  to  determine  what  vras  1 
issue  and  what  was  adjudicated  by  the  decxv 
Legrand  v.  Rixey,  88  Va.  868,  8  S.  E.  Rep.  864. 

Extrinsic  Bvidcnoe.— Where  a  judgment  or  decM 
is  relied  upon  as  an  estoppel,  and  the  pleaillnca  «■ 
proceedings  in  the  former  suit  leave  it  donbtll 
what  was  the  precise  issue  or  state  of  facts  ope 


236 


NoTB  OK  Judgments. 


7  QRATT. 


vUdi  the  Jadffment  or  decree  was  rendered,  parol 
or  extrinsic  eTldence  may  be  recelTed  In  a  snbse- 
qoeot  salt  to  show  what  was  actually  in  issue  and 
determined  on  the  trial  of  a  former  suit  Withers 
r.  Sims,  80  Va.  661;  Chrlsman  v.  Harman,  29  Qratt 
4M:  Legrand  t.  Rlxey. »  Va.  862, 8  S.  £.  Rep.  864. 

■■iliittoi— If  a  decree  be  pronounced  by  a  supe- 
rior court  of  chancery,  against  an  executor,  in  a 
svitbrouffht  asainst  him  and  his  securities,  but 
without  charring-  or  exonerating*  them  by  such 
decree,  and  the  executor  removes  out  of  the  com- 
monwealth, without  satisfying  the  same,  a  second 
■  sail  may  be  brouflrht  against  him  and  them  in  the 
ssperior  court  of  cbancery  of  any  other  district  in 
which  the  securities  reside,  to  ffet  satisfaction  from 
them.   Crutcher  y.  Crutcher,  4  Munf.  457. 

Saretlas.— In  a  suit  by  a  surety  to  recover  for 
amounts  paid  by  him  on  behalf  of  his  principal,  the 
defence  of  res  Judicaia  will  not  be  sustained  when  It 
appears  tliat  tlie  claims  brought  forward  in  the  pres- 
cut  suit  were  not  put  in  issue  in  the  former  litlga- 
tl<m.  nor  were  they  there  made  the  basis  of  any 
prayer  for  relief,  nor  mentioned  in  the  decree  of 
the  court.  Tarter  t.  Wilson,  95  Va.  19,  27  S.  E.  Rep. 
819    See  Niday  y.  Harrey,  9  Gratt.  464. 

C— yyauce.— For  example  it  has  been  held,  that  a 
former  adjudication,  in  the  suit  brought  for  the  sole 
purpose  of  determining  whether  the  laniruage  in  a 
coDTeyance  of  real  estate  does  not  create  a  specific 
lien  or  charge  on  the  land,  will  not  estop  the  grant- 
on  in  sucb  a  conveyance  from  setting*  up  a  per- 
sonal claim  a«rainst  the  grantees  or  tlieir  estates, 
when  such  question  was  in  no  wise  Involved  in  or 
adjudicated  in  the  former  suit.  Brown  v.  Squires, 
42  W.  Va.  307,  26  S.  E.  Rep.  177. 

J»<lclsl  Sa&B.— The  order  of  a  court  of  chancery 
directiuff  a  writ  to  issue  to  place  the  purchaser  at  a 
Judicial  sale  in  possession  of  lands,  made  after  a  full 
hearing,  at  which  the  issuing  of  the  writ  was 
resisted  on  tbe  ground  that  the  purchase  had  been 
made  in  the  trust  for  the  original  Judgment  debtor, 
and  under  an  agreement  entitling  him  to  remain  in 
possession,  and  to  a  conveyance  of  the  property  on 
his  complying  with  certain  conditions,  is  conclusive 
against  blm  in  a  subsequent  suit  in  equity  seeking 
to  enforce  the  same  agreement  upon  which  he 
relied  in  resisting  the  application  for  a  writ  of  pos- 
senion.  Bnmer  v.  Hevener,  34  W.  Va.  774. 12  S.  £. 
8e^861. 

Candtrmnmtkm  Proceedlavs.— Wbere  Judgment  is 
rendered  for  a  city  in  street  condemnation  pro- 
ceedings, tlie  landowner  cannot,  in  a  prosecution 
for  obstmctinff  the  street,  defend  on  the  ground 
that  the  proceeding  was  Illegal.  Foster  v.  Manches- 
ter, 89  Va.  98.  15  S.  E.  Rep.  497. 

ParttClea.— A  Judgment  In  a  partition  suit  decree- 
ing that  the  defendant  is  entitied  to  the  plaintiff's 
■hare  of  the  property  under  a  deed  by  the  defend- 
ant to  the  plaintiff,  the  validity  of  which  was  not 
then  in  issne,  is  not  re*  judicata  against  the  plaintiff's 
right  in  a  subsequent  action  to  set  aside  the  deed  on 
the  ffronnd  that  it  was  made  without  consideration, 
and  with  the  understanding  that  the  defendant 
would  reconvey  the  property  to  the  plaintiff  on 
request.    Kaves  v.  Vial.  96  Va.  184,  84  S.  E.  Rep.  978. 

BfcQlltj  off  Coatract— Aottaorlty  of  Agent— In  a  suit 
upon  a  judgment,  the  questions  whether  it  was  an 
lUeg-al  contract  on  which  the  Judgment  was  re- 
corered,  or  whether  the  agent  who  made  the  con- 
tract was  authorized  to  make  it,  are  concluded  by 
fhe  jndffment.    Fisher  v.  March,  26  Oratt  766. 

sf  WMsw  la  Peraooalty.-Where  after  the 


death  of  the  testator,  one  of  the  devisees  brings  suit 
to  obtain  a  partition  of  real  estate  and  a  distribution 
of  the  personal  estate,  the  court  assigninr  the 
widow  dower  in  one-third  of  the  real  estate  and 
decreeinir  payment  to  her  of  one-third  of  the  per- 
sonal estate  by  the  executor  without  words  of  qual- 
ification, it  is  not  necessary  to  determine  what 
estate  in  the  personalty  the  widow  took,  she  being 
entiUed  to  the  possession  of  it  in  any  event,  and 
such  decree  is  not  re*  judicata  of  the  quantity  of 
estate  in  personalty  she  took  under  the  will.  Houser 
V.  Ruffner.  18  W.  Va.  846. 

Pallure  of  Conslderstlon.— Where,  in  the  court  in 
which  the  Judgment  was  rendered,  the  question  of 
the  paramountcy  of  a  defendant's  homestead  has 
been  raised  and  decided  adversely,  the  same  ques- 
tion cannot  be  raised  a  second  time  in  another  suit 
brought  to  ascertain  priorities  of  liens  on  the  de- 
fendant's realty,  and  the  defence  of  failure  of  con- 
sideration must  be  set  up  either  in  the  suit  wherein 
the  Jud«rment  is  rendered,  or  by  a  chancery  suit 
brouflrht  by  the  defendant  for  that  purpose.  Spotts 
V.  Ck>m.,  86  Va.  681, 8  S.  E.  Rep.  876. 

Porfeltare  of  Lease.— When  it  has  been  determined 
that  a  senior  lease  has  been  forfeited  by  a  failure  of 
the  lessee  to  comply  with  the  condition  therein,  the 
senior  lessee  cannot  afterwards  file  a  bill  against 
the  landlord  and  Junior  lessees  praying  for  relief 
affainst  such  forfeiture,  because  the  fact  of  forfei- 
ture of  the  senior  lease  is  ret  judicata,  and  cannot  be 
brought  Into  question  and  again  litiirated  in  a  suit  in 
equity.  HukiU  v.  Ouffey,  87  W.  Va.  425, 16  S.  E.  Rep. 
644. 

Hatters  Not  Submitted  on  First  Motion.— Where  the 
matters  involved  in  a  second  motion  were  not  sub 
mitted  to  the  Jury  on  the  trial  of  the  first  motion,  or 
if  submitted  could  not  have  been  legally  adjudi- 
cated by  them,  no  question  of  estoppel  can  arise. 
Allebaugh  v.  Ck>akley,  75  Va.  628. 

No  Dedsloa  Necessary  to  Decide  Caso.— Where  a 
claim  is  made  in  the  defendant's  answer,  but  has  no 
connection  with  the  relief  sought  in  the  bill,  and  is 
not  necessary  to  be  decided  in  passing  upon  the  case 
so  made  In  the  bill,  then  the  decree  does  not  con- 
clude the  question  when  it  is  afterwards  set  up  by 
the  defendant  by  a  cross  bill  in  the  cause,  though  the 
court  in  its  decree  expressed  an  opinion  in  favor  of 
the  defendant    Niday  v.  Harvey,  9  Qralt  464. 

b.  What  Might  Have  Been  LUioated.—lt  is  well  setUed 
that  an  adjudication  by  a  court  having  Jurisdiction 
of  the  subject-matter  and  the  parties  is  final  and 
conclasive,  not  only  as  to  the  matters  actually  de- 
termined, but  as  to  every  other  matter  which  the 
parties  might  have  litigated,  as  incident  thereto, 
and  coming  within  the  legitimate  purview  of  the 
subject-matter  of  the  action.  It  is  not  essential 
that  the  matter  should  have  been  formally  put  In 
issue,  in  the  former  suit,  but  it  is  sufficient  that  the 
status  of  the  suit  was  such  that  the  parties  ml^ht 
have  had  the  matter  disposed  of  on  its  merits.  An 
erroneous  ruling  of  the  court  will  not  prevent  the 
matter  from  being  re$  judicata.  Rogers  v.  Rogers. 
87  W.  Va.  407,  16  S.  E.  Rep.  688;  Sayre  v.  Harpold.  88 
W.  Va.  568, 11  S.  £.  Rep.  16. 

When  a  Judgment  or  decree  has  been  rendered  by 
a  court  of  competent  Jurisdiction  in  a  suit  it  is  abar 
to  any  further  action  between  the  same  parties  upon 
the  same  matter  of  controversy.  1  Barton's  Law 
Prac.  (2d  Ed.)  658,  654;  7  Rob.  Prac.  172;  Findlay  v. 
Trigg.  88  Va.  648,  8  S.  E.  Rep.  148;  Simpson  v.  Dugffer 
and  Boisseau  v .  Same,  88  Va.  968, 14  S.  E.  Rep.  760.  The 
decree  in  the  first  cause  is  not  only  final  as  to  matters 
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actually  determined,  but  as  to  erery  matter  whicli 
the  parties  mlffht  have  litigated,  within  the  scope  of 
the  pleadlnffs,  and  which  miffht  have  been  decided 
Diehl  y.  Marchant  87  Va.  447, 18  S.  E.  Rep.  808:  With- 
ers V.  Sims,  80  Va.  000,  061 ;  Blackwell  t.  Braffv,  78  Va. 
8tt;  PIshhameT.  Ferguson,  86  Va.881.7  S.  E.  Rep. 
861;  Davis  y.  Brown,  94  U.  S.  428;  Cromwell  y.  Connty 
of  Sac  04  U.  S.  867;  Wells,  Res  Adj.  i  »8;  Steams  y. 
Beckham,  81  Gratt.  891 ;  Durant  v.  Essex  Ck>..  7  WalL 
107;  MaUoney  v.  Horan,  49  N.  Y.  116;  Freem.  Jndffm. 
Si  240.  864.  In  the  case  of  McCnUouffh  v.  Dashiell,  88 
Va.  41,  6S.  E.  Rep.  610,  the  learned  Jndre,  deltyerinff 
the  opinion  of  the  court,  says:  *The  doctrine  of  tm 
adjudicata  applies  to  all  matters  which  existed  at  the 
time  of  the  ffiying*  of  the  Judgment  or  rendering  the 
decree,  and  which  the  party  had  the  opportunity  of 
brinffinff  before  the  court"  Beale  y.  Gtordon,  8 
Va.  Dec.  85,  21  S.  E.  Rep.  007. 

A  Judgment  upon  the  merits  of  the  case  Is  a  bar 
or  estoppel  against  a  prosecution  of  a  second  action 
upon  the  same  demand,  and  Is  a  finality  to  the  claim 
or  demand  in  controversy  and  concludes  parties 
and  those  in  privity  with  them,  not  only  as  to  every 
matter  which  was  offered  and  received  to  sustain 
and  defeat  the  claim,  but  also  any  other  admissible 
matter  which  might  have  been  used  for  that  pur- 
pose :  such  demand  or  claim  haying  passed  into 
judgment  cannot  again  be  brought  into  litigation 
between  the  parties  in  proceedings  at  law  upon  any 
ground  whatever.  These  principles  apply  with 
equal  force  as  well  to  judgments  of  the  inferior 
courts  of  record  of  the  United  States  rendered  in 
this  state  between  parties  subject  to  their  jurisdic- 
tion, as  to  Judgments  of  the  circuit  courts  of  the 
state.  Wandling  v.  Straw,  85  W.  Va.  098;  Parsons 
V.  Riley.  88  W.  Va.  404,  10  S.  E.  Rep.  808. 

Points  Essential  to  Pormer  JudgmMit.— The  doctrine 
of  res  Judicata  embraces  not  only  what  was  in  point 
of  fact  adjudicated,  but  the  Judgment  or  decree  Is 
conclusive  as  to  all  questions  in  issue,  whether  form- 
ally litigated  or  not.  It  is  not  necessary  that  the 
issue  should  have  been  taken  upon  the  precise  point 
which  it  is  proposed  to  controvert  in  the  collateral 
action.  It  is  sufficient  if  that  point  was  essential  to 
the  former  Judgment.  Every  point  which  has  been 
speclflcally  decided,  and,  by  necessary  implication, 
every  issue  which  must  have  been  decided,  in  order 
to  support  the  judgment  or  decree,  is  concluded. 
But  where  one  of  the  parties  to  the  second  suit  was 
not  a  party  to  the  former  suit,  and  the  land  sought 
to  be  subjected  in  the  second  suit  was  not  the  same 
as  In  the  former,  the  plea  of  rts  JtuUcata  is  not  avail- 
able.   Kelly  V.  Hamblen,  98  Va.  888.  80  S.  E.  Rep.  481. 

Matters  Prodnceable  by  Dlilgeiioe.— The  plea  of  rts 
jtulicata  applies,  except  in  special  cases,  not  only  to 
points  upon  which  the  court  was  actually  required 
by  the  parties,  to  form  an  opinion  and  pronounce 
the  Judgment,  but  to  every  point  which  properly  be- 
longed to  the  subject-matter  of  litigation  and  which 
the  parties  exercising  reasonable  diligence,  might 
have  brought  forward  at  the  time.  State  Iron  Ck>. 
V.  Rarlg,  98  Va.  696.  28  S.  E.  Rep.  894;  S.  V.  R.  R.  Ck>.  v. 
Griffith.  70  Va.  918;  Withers  v.  Sims,  80  Va.  000; 
McCuUough  V.  Dashiell,  85  Va.  41,  0  S.  E.  Rep.  010; 
Flshburnev.  Ferguson,  86  Va.  881.7  S.  E.  Rep.  861; 
Osbum  V.  Throckmorton,  90  Va.  816.  18  S.  E.  Rep. 
286;  Beale  v.  Gordon,  2  Va.  Dec.  85,  21  S.  E.  Rep.  007; 
Campbell  v.  Campbell.  22  Gratt.  066;  Flndlay  v.  Trigg. 
88  Va.  648.  8  S.  E.  Rep.  148;  Roller  v.  Pitman,  96  Va. 
018.  80  S.  E.  Rep.  987;  Bradley  v.  Zehmer.  82  Va.  086; 
Adams  V.  S.  V.  R.  R.  Co.,  76  Va.  918;  Legrand  v. 
Rixey,  88  Va.  80S,  8  S.  E.  Rep.  804. 


A  Judgment  or  decree  upon  the  merits  of  the  case 
is  a  bar  or  estoppel  against  the  prosecution  of  a  sec- 
ond suit  upon  the  same  demand,  not  only  as  to  every 
matter  which  was  offered  and  received  to  sustain  or 
defeat  the  claim,  but  also  any  other  admiastble 
matter  which  might  have  been  used  for  that  pur- 
pose.   Biem  v.  Ray  (W.  Va.),  88  S.  E.  Rep.  6I0l 

In  order  for  the  defence  of  res  fudteata  to  prevail, 
the  judgment  or  decree  in  the  former  suit  must 
have  been  rendered  in  a  proceeding  between  the 
same  parties  or  their  privies  and  the  matters  in 
controversy  must  have  been  the  same  in  the  former 
suit  as  in  the  latter,  and  have  been  determined  on 
the  merits.  The  adjudication  when  so  made,  consti- 
tutes a  bar  not  only  to  the  points  actually  decided, 
but  to  every  point  which  properly  belonged  to  the 
particular  matter  In  litigation,  and  which  the  parties 
might  have  brought  forward  at  the  time,  for  a 
party  Is  required  to  present  the  whole  of  hU  case 
and  not  omit  a  part  which  by  the  exercise  of  reason- 
able diligence,  he  might  have  brought  forward  at 
the  time;  all  those  matters  which  were  offered  and 
received,  or  which  might  have  been  offered  to  sus- 
tain the  particular  claim  or  demand  litigated  in  the 
prior  suit,  and  all  those  matters  of  defence,  which 
were  presented  or  might  have  been  introduced  un- 
der the  issue  to  defeat  the  claim  or  demand,  are 
concluded  by  the  Judgment  or  decree  in  the  former 
suit  Dillard  v.  DiUard,  97  Va.  484.  84  &  E.  Rep.  OOi 
State  Iron  Co.  v.  Rarlg.  98  Va.  605.  25  S.  E.  Bep.  894; 
MiUer  V.  WiUs.  96  Va.  854,  28  S.  E.  Rep.  887. 

Matters  Assumed  Tnie.— A  proposition  assumed  or 
decided  by  the  court  to  be  true,  and  which  must  be 
so  assumed  or  decided  in  order  to  establish  another 
proposition,  which  expresses  the  conclusion  of  the 
court  is  as  effectually  passed  upon  and  settled  in 
that  court  as  the  very  matter  directly  decided. 
Blake  v.  Ohio  River  R.  Co.  <W.  Va.).  85  S.  E.  Rep.  868. 

Pormai  Preseotatloo.— But  in  order  that  a  matter 
may  thenceforth  be  considered  as  r«»  Judieata,  the 
claims  of  the  respective  parties  concerning  the  mat- 
ter must  be  formally  presented  to  the  court  and 
duly  passed  upon.  Tarter  v.  Wilson,  95  Va.  19,  27  S. 
E.  Rep.  81& 

lilnstnitloiis.— fk)r  example,  it  has  been  held,  when 
a  report  of  sale  which  contains  a  statement  of  the 
commissions,  charged  by  the  commissioner,  has 
been  confirmed  by  the  trial  court  and  the  decree 
confirming  the  report  Is  affirmed  by  the  court  of 
appeals,  without  raising  any  question  as  to  the 
propriety  of  the  commission  charged,  the  qnestStm 
becomes  re§  Judicata,  and  the  amount  of  tbe  com- 
mission charged,  is  beyond  the  reach  of  Judicial 
inquiry.  Roller  v.  Pitman.  96  Va.  018,  80S.  E.  Rep. 
987. 

Right  off  Wife  to  Join  1^  Next  Prtcnd.— Where  a  wife, 
in  a  suit  by  the  husband,  was  required  to  be  made  a 
party,  but  was  not  allowed  to  Join  by  her  next 
friend,  and  upon  appeal,  and  after  petition  for  re- 
hearing, the  decree  in  favor  of  the  plalntiif  was 
reversed,  as  the  question  of  the  wife's  right  to  Join 
by  her  next  friend,  might  have  been  presented  npon 
the  first  appeal,  the  adjudication  is  final,  and  bind- 
ing upon  her.  and  a  bill  brought  by  the  wife  alone. 
concerning  the  same  subject-matter  should  be  dis- 
missed. McCuUough  v.  Dashiell.  85  Va.  87,  6  S.  E. 
Rep.  010. 

Where  the  plaintiff  Is  met  in  a  scire  fBtctaa  proceed- 
ing to  revive  a  decree  with  the  plea  of  nul  tM  record 
and  statute  of  limitations,  and  upon  these  issues 
there  is  a  final,  general.  Judgment  In  faror  of  the 
defendants,  this  ends  all  right  in  the  plaintiff  to 
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enforce  the  decree  against  the  defendant,  either  at 
law  or  in  equity.  Ranb  y.  Otterback,  92  Va.  617,  88  S. 
E.Bei).888b 

Cnm  Actioas.— If  a  physician  sue  for  his  services 
and  judgment  sroes  by  defanlt,  for  the  nonaiv 
pearance  of  the  patient  defendant  in  that  snit 
recorery  by  the  former  does  not  estop  the  latter 
from  brlnfflnff  a  cross  action  for  malpractice ;  bnt  If 
he  appear,  nnless  the  record  shows  that  It  was  not 
to  defend,  bat  solely  to  disclaim  the  waiver  of  his 
own  rlffht,  he  Is  estopped  by  the  recovery,  Holt, 
Jm  dissentlnff.  Lawson  v.  Ckmaway,  87  W.  Va.  180, 
16S.E.Rep.504. 

Bnt  where  a  party  files  a  bill  attacklnff  a  trust 
deed  as  fraudulent  and  void,  and  it  Is  so  adjudged 
by  the  court,  he  cannot  afterwards  file  a  cross  bill 
to  have  the  deed  equitably  enforced  for  his  benefit, 
which  he  mlffht  have  set  up  In  the  oriffinal  bill.  If 
inch  a  thlnir  were  allowed  there  would  be  no  end  of 
litigation,  and  judicial  proceedlufirs  would  be  a 
Uict.  Simpson  t.  Dunrer,  88  Va.  008.  14  S.  E.  Rep. 
TOOL 

""Whenever  a  former  jud^rment  Is  relied  on  as  a 
bar.  whetlier  by  pleading  or  In  evidence.  It  is  com- 
petent for  the  plalntlfC  to  show  that  it  did  not  relate 
to  the  same  property  or  transaction  In  controversy, 
and  the  question  of  identity  thus  raised  Is  a  matter 
of  fact  to  be  decided  upon  the  evidence.  If  the  record 
is  itself  silent.  And  so  If  the  cause  Is  divisible  or 
the  pleadlnffs  Involve  two  distinct  propositions,  it  Is 
competent  to  show  that  only  one  of  them  was  sub- 
mitted to  and  passed  upon  by  the  Jury.  1  Greenl. 
Bt.  i  688;  Southslde  Railroad  Co.  v.  Daniel,  80  Gratt. 
M:  Kelly  v.  Board  of  Public  Works,  85  Oratt.  766; 
Packet  Co.  v.  Slckels,  5  Wall.  680;  Chrlsman  v.  Har- 
man,  29  Oratt  404. '  *  Allebauffh  v.  Coakley ,  75  Va.  080. 
The  contention  that  a  judinnent  In  a  condemna- 
tion proceeding,  which  authorized  the  construction 
of  a  dam,  established  the  fact  that  the  dam  was 
Uwfol,  which  will  defeat  an  estoppel  arising-  from  a 
•Qtasequent  jud^rment  finding-  It  to  be  legal,  cannot 
be  sustained,  where  the  former  judgment  only 
authorized  its  construction,  and  did  not  find  that 
the  dam  actually  constructed  was  lawf uL  C.  &  O. 
B.  Co.  V.  Rlson,  00  Va.  18,  87  S.  E.  Rep.  880. 

In  Cleaton  v.  Chambllss,  0  Rand.  86,  the  court  by 
Cavb,  J.,  said.  In  regard  to  unnegotlable  bonds 
which  were  given  but  not  paid,  and  Judgment  was 
obtained  upon  them,  that:  "Here  the  foundation  of 
the  action  is  the  promise,  there  the  foundation  is 
the  bond.  The  issue  there,  was  upon  nan  estfactitm; 
that  was  the  point  decided,  the  allegation  taken  and 
found:  an  allegation  not  put  in  Issue,  and  which 
could  not  possibly  be  put  In  issue.  In  the  case  before 
OS.  If  then,  the  Judgment  on  the  bonds  had  been 
pleaded,  the  plea  could  not  have  availed;  for,  if  it 
had  stated  the  record  correctly,  a  demurrer  would 
have  lain:  and  if  incorrectly,  the  replication  of  nul 
Ud  TtcoTd  would  have  overthrown  it." 

Relief  was  given  in  equity,  in  a  pauper's  suit  for 
freedom,  by  awarding  a  new  trial  at  law  and  a 
decree  rendered  for  the  plaintiff  (a  verdict  being 
cerdiled)  upon  a  bill  stating,  that  In  the  previous 
proceedings,  he  had  not  been  permitted  to  obtain 
testimony,  and  on  proof  now  produced  in  his  sup- 
port of  right,  notwithstanding  the  defendant 
pleaded,  in  bar  to  such  relief,  a  former  verdict  and 
Judgment,  by  which  the  plaintiff  was  declared  to  be 
a  slave,  and  a  decree  of  another  court  of  chancery 
dlBmissing  a  similar  bill,  exhibited  on  his  behalf 
from  wlilch  judgment  and  decree  he  had  not 
appealed.    Isaac  v.  Johnson,  5  Munf .  05. 


If  a  Judgment  of  reversal  states  that  It  "is  not  to 
bar  or  prejudice  any  future  claim  for  the  appellee, 
made  on  fuller  proof  to  the  auditor,"  and  the  new 
case  does  not  differ  from  the  former,  the  first  Judg- 
ment concludes  the  cause.  Innis  v.  Roane,  4  Call 
870. 

Inferaace  or  Argnnwat.— in  order  that  a  former 
decision  shall  operate  as  t€9  fvdicaia,  It  must  be 
certain  and  clear  that  the  precise  question  was 
definitely  and  finally  determined;  and  It  cannot  be 
made  out  by  Inference  or  argument  Windon  v. 
Stewart  (W.  Va.),  87  S.  E.  Rep.  608. 

lllnstratioii.— A  suit  In  chancery  and  decree 
therein,  can  neither  be  pleaded  in  bar,  nor  given  in 
evidence.  In  an  action  at  law  between  the  same 
parties,  unless  the  very  same  matter  of  controversy 
was  Involved  in  both  suits,  and  unless  the  court  of 
chancery  had  competent  Jurisdiction  to  decide  the 
matter.  For  example,  where  a  plaintiff  filed  a  bill 
in  chancery  against  the  defendant,  charging  fraud 
practiced  by  the  defendant,  in  the  sale  of  a  slave, 
and  praying  that  the  contract  might  be  rescinded, 
and  that  the  defendant  might  be  enjoined  from 
taking  measures  to  recover  the  purchase  money  of 
the  plaintiff,  and  the  bill  was  dismissed  on  a  hearing, 
and  then  the  plaintiff  brought  an  action  against  the 
defendant  to  recover  damages  for  breach  of  war- 
ranty of  soundness  of  the  slave,  It  was  held  that  the 
proceedings  and  decree  in  the  suit  In  chancery  could 
neither  be  pleaded  by  C  in  bar  of  the  action  at  law, 
nor  was  the  record  thereof  admissible  evidence  on 
the  trial  of  the  action  at  law.  Pleasan ts  v.  Clements, 
8  Leigh  474. 

e.  Identity  of  latuee.—It  is  essential  to  estoppel  by 
record  that  the  Identical  question  upon  which  It  is 
Invoked  was  In  issue  upon  the  former  proceedings. 
The  rule  Is  thus  stated  in  Black.  Judgm.  f  610:  "There 
must  be  an  Identity  of  Issues,  and  by  this  is  meant 
that  the  issue  raised  In  the  second  suit,  upon  which 
the  evidential  force  of  the  former  judgment  Is  to  be 
directed,  must  be  identical  with  the  issue,  or  one  of 
the  Issues,  raised  and  determined  in  the  first  action.*^ 
C.  &  O.  R.  R.  Co.  V.  Rison,  00  Va.  18, 87  S.  £.  Rep.  880.  See 
also,  Sangster  v.  Com.,  17  Gratt.  184;  Flshbume  v. 
Engledove,  01  Va.  548,  88  S.  E.  Rep.  864;  Currie  v> 
Chowning,  2  Va.  Dec.  25,  21  S.  E.  Rep.  800:  Weaver 
V.  Vowles,  8  Rob.  488. 

Lands  Not  the  Same  In  Both  5alts.~-MoreoTer  a  ver- 
dict on  which  a  judgment  Is  rendered,  is  con- 
clusive evidence  in  any  subsequent  suit  between 
the  same  parties  or  their  privies;  the  same  point 
coming  in  question:  though  the  lands  or  other 
things  in  controversy  be  not  the  same.  Preston 
V.  Harvey,  8  H.  &  M.  68;  Shelton  v.  Barbour,  2 
Wash.  04;  C.  A  O.  R.  Co.  v.  Rison.  00  Va.  18, 87  S.  E.  Rep. 
821. 

Tmst  Deeds.— Where  a  trustee  files  a  bill  to  en- 
force a  trust  deed,  and  a  decree  is  entered  accord- 
ingly, and  he  afterwards  files  a  second  bill  to  set 
aside  the  trust  deed,  on  the  ground  that  it  is  fraudu- 
lent, the  decree  in  the  first  suit  Is  not  a  bar  to  the 
second,  because  the  question  whether  the  deed  was 
fraudulent  was  not  put  in  issue  In  the  first  case,  and 
therefore  could  not  be  decided.  Quarles  v.  Kerr, 
14  Gratt  48. 

Points  Same— Obfects  Different.— Judgment  upon 
a  direct  point  in  a  former  suit,  on  a  writ  of  quo 
warrantOy  or  an  Information  In  the  nature  of  said 
writ,  is  conclusive  upon  the  same  point  in  a  latter 
suit,  though  the  objects  of  the  two  suits  be 
different  Thus,  where  a  plaintiff  Instituted  a  pro- 
ceeding in  the  nature  of  quo  vnuranU^  to  try  title  ta 
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an  office,  afirainst  one  appointed  by  the  leffislature 
in  his  place.  It  was  held  that  a  jadinnent  rendered 
in  that  proceeding  for  the  defendant  was  a  bar  to 
the  plaintiff's  proceedin«r  by  mandamns  to  compel 
the  board  of  supervisors  to  pay  him  salary  as 
officer  dejure;  the  writ  of  mandamns  beinff  prayed 
for  on  the  same  irronnds  set  up  in  the  quo  toarranio 
proceeding.  Shumate  ▼.  Fauquier  County,  84  Va. 
574.  5  S.  £.  Rep.  570. 

A  Judgment  is  conclusive  if  on  a  direct  point 
thouffh  the  objects  of  the  two  suits  are  different 
Oallaher  v.  Moundsville,  84  W.  Va.  780,  12  S.  E.  Rep. 
860;  Winston  v.  Starke,  13  Gratt  817. 

Pacts  Necessarily  In  Issue.— A  fact  necessarily  in- 
volved in  an  issue,  on  which  there  has  been  a  judg- 
ment is  thereby  conclusively  settled  in  any  suit 
thereafter  between  the  same  parties  and  their 
privies,  but  the  facts  in  controversy  on  the  trial  of 
an  issue,  but  not  necessaxily  involved  in  the  issue, 
though  ever  so  important  in  its  determination, 
are  not  settled  by  a  judgment  on  the  issue,  but 
are  open  to  controversy  in  any  other  suit  between 
the  same  parties  and  their  privies.  Beckwith  v. 
Thompson,  18  W.  Va.  108;  Houser  v.  Ruffner,  18  W. 
Va.  244;  Doonan  v.  Glynn,  28  W.  Va.  715.  See  Coville 
V.  Gilman,  13  W.  Va.  814. 

Pacts  Necessary  to  Decision.— But  a  judgment  is 
conclusive  by  way  of  estoppel  as  to  facts  without 
the  existence  and  proof  or  admission  of  which  the 
Judgment  could  not  have  been  rendered.  Blake  v. 
Ohio  River  R.  Ck>.  (W.  Va.),  85  S.  E.  Rep.  058. 

'*Where  every  objection  urffed  in  the  second  suit 
was  open  to  the  party,  within  the  legitimate  scope  of 
the  pleadings,  in  the  first  suit  and  miffht  have  been 
presented  at  that  trial,  the  matter  must  be  consid- 
ered as  having*  passed  inremJudictUam,  and  the  former 
Judgment  in  suqh  a  case  is  conclusive  between  the 
parties.  It  is  not  necessary  to  the  conclusiveness  of 
the  former  judgment  that  the  issue  should  have 
been  taken  upon  the  precise  point  which  it  is  pro- 
posed to  controvert  in  the  collateral  action.  It  is 
sufficient  if  that  point  was  essential  to  the  former 
Judgment  *  *  *  The  estoppel  is  not  confined  to 
the  judg'ment  but  extends  to  all  facts  involved  in  it 
as  necessary  steps  or  the  ffround-work  upon  which 
It  must  have  been  founded.  *  *  *  It  is  not  only 
final  as  to  the  matters  actually  determined,  but  as 
to  every  other  matter  which  the  parties  miffht  litl- 
grate  in  the  cause,  and  which  they  might  have  had 
decided."  Diehl  v.  Marchant  87  Va.  447,  12  S.  E. 
Rep.  808.  See  Fishbume  v.  Fersruson,  85  Va.  821,  7 
S.  E.  Rep.  361;  Blackwell  v.  Braffsr,  78  Va.  520. 

Test.— If  it  is  doubtful  whether  a  second  suit  is  for 
the  same  cause  of  action  as  the  first:  it  is  a  proper 
test  to  consider  whether  the  same  evidence  would 
sustain  both,  and  what  was  the  particular  point  or 
matter  determined  in  the  former  action.  Gallaher 
V.  Moundsville.  84  W.  Va.  780,  12  S.  E.  Rep.  860. 

d.  Mutt  Be  on  the  Jf«r<^«.— Dismission  of  a  suit  on  its 
merits  at  the  hearing,  whether  on  plea  in  bar  or 
demurrer  for  want  of  equity  or  cause  of  action,  is  a 
bar  to  another  suit  for  the  same  subject-matter 
between  the  same  parties,  unless  the  dismission  be 
'Vithout  prejudice,'*  etc.;  whereas  if  the  bill  is  dis- 
missed for  defect  of  form  or  structure,  not  iroing 
to  the  merits,  it  is  no  bar  to  a  future  suit  for 
the  samo  subject-matter.  Payne  v.  Grant  81  Va. 
104;  HufiThes  v.  U.  S.,  4  Wall.  (U.  S.)  287;  Durant  v. 
Essex  Company,  7  Wall.  (U.S.)  107.  See  also,  Seamster 
V.  Blacks tock,  88  Va.  282,  2  S.  E.  Rep.  86;  Cornell  v. 
Hartley,  41  W.  Va.  498,  28  S.  E.  Rep.  780.  1  Barton*s 
Ch.  Pr.  (2d  Ed.)  858;  Burner  v.  Hevener,  84  W.  Va. 


774,   12  S.  E.  Rep.  861:  Wandlinsr  v.  Straw,  25  W.  Va. 
602;  Riley  v.  Jarvis,  42  W.  Va.  48, 26  S.  E.  Rep.  806. 

"In  order  that  a  judgment  may  constitute  a  bar  to 
another  suit  it  must  be  rendered  in  a  proceeding 
between  the  same  parties  or  their  privies,  and  the 
point  of  controversy  must  be  the  same  In  both  cases, 
and  must  be  determined  on  its  merits.  If  the  first 
suit  was  dismissed  for  defect  of  pleadings  or  parties, 
or  a  misconception  of  form  of  proceedings,  or  want 
of  jurisdiction,  or  was  disposed  of  on  any  groand 
which  did  not  go  to  the  merits  of  the  action,  the 
Judgment  rendered  will  prove  no  bar  to  another  suit 
Huffhes  V.  U.  S.,4  WalL  237."  Tate  v.  Bank.  06  Va. 
766, 82  S.  E.  Rep.  476.  See  Fishbume  v.  Enirledove.  01 
Va.  548, 28  S.  E.  Rep.  854. 

A  judgment  for  the  defendant  upon  pleadingrs  not 
ffoing  to  the  foundation  of  the  action,  is  no  bar  to 
the  plaintiff's  bringing'  another  action  for  the  same 
cause.    Lane  v.  Harrison,  6  Mnnf .  578. 

Decree  Dlssolvliv  Injunction.— A  decree  dissolving 
an  injunction  upon  the  merits,  where  no  relief  but 
an  "injunction"  is  souffht  is  final,  and  res  Judicata. 
Fluharty  v.  Mills  (W.  Va.).  88  S.  E.  Rep.  521:  Gal 
laher  v.  City  of  Moundsville.  84  W.  Va.  780,  12  S.  £. 
Rep.  860;  Burner  v.  Hevener,  84  W.  Va.  774.  12  S.  £. 
Rep.  861. 

Suffldency.— The  defence  of  res  judicata,  made  by 
answer,  is  sufficient  when  supported  by  the  produc- 
tion of  the  record  of  the  former  suit  between  the 
same  parties,  touching  the  same  matter,  showing:  a 
final  decree  therein  on  the  merits.  1  Barton's  Oh. 
Pr.  (2d  Ed.)  {  114;  Miller  v.  MlUer,  02  Va.  106,  28  S.  E. 
Rep.  232. 

Bar  to  Recovery  In  Equity.— A  verdict  and  judg- 
ment at  law,  agralnst  a  plaintiff,  is  no  bar  to  his 
recovery  in  equity  for  the  same  cause  of  action, 
where  it  does  not  appear  that  the  merits  of  the  con- 
troversy were  fully  and  fairly  tried  and  determined 
at  law.    Hawkins  v.  Depriest  4  Munf .  460. 

Petition  to  Rehear.— Where  a  petition  to  rehear  is 
rejected  on  the  ground  that  it  is  not  accompanied 
by  an  affidavit  and  because  it  does  not  state  why 
the  matters  set  up  were  not  brou^rht  to  the  atten- 
tion of  the  court  before  the  decree  was  rendered, 
the  matter  does  not  become  res  Judicata,  and  It  is 
error  to  refuse  leave  to  file  a  new  petition,  accom- 
panied by  an  affidavit  that  the  matter  therein  set 
up  was  unknown  to  the  petitioners,  and  could  not 
have  been  known  by  the  use  of  reasonable  diligence. 
Kam  V.  Rorer  Iron  Co.,  86  Va.  754,  11  S.  E.  Bep.  481. 
See  Seamster  v.  Blackstock,  88  Va.  288, 2  S.  E.  Rep.  80. 

Motion  to  Reverse  Overruled.- Where  a  party  makes 
a  motion,  under  sec.  5,  ch.  184  of  the  W.  Va.  Code,  to 
reverse  a  judgment  on  the  ground  that  one  of  sev- 
eral defendants,  a^alust  whom  a  joint  judgment  la 
rendered,  was  not  served  with  process,  and  did  not 
appear,  and  such  motion  is  overruled,  the  decision 
of  the  circuit  court  overrulingr  that  motion,  makes 
such  judg'ment  valid  and  bindingr  under  the  doc- 
trine of  ree  Judicata,  though  it  was  void  before,  unless 
such  decision  be  reversed.  Fersruson  v.  MiUender. 
82  W.  Va.  80, 0  S.  E.  Rep.  88. 

It  was  held  in  Pettus  v.  Atlantic  Savings  &  Loaa 
Ass'n,  04  Va.  477,  28  8.  E.  Rep.  884,  that  an  order  of  a 
hustings  court  in  the  exercise  of  its  special  statu- 
tory jurisdiction,  appointing  a  trustee  to  take  the 
place  of  the  trustee  named  in  the  deed,  who  has 
resigned  the  trust  determines  nothing-  as  to  the 
rights  of  the  parties  under  the  deed*  nor  as  to 
the  character  of  the  deed,  and  will  not  debar  the 
grantor  from  asserting  its  true  character. 

Nul  TIel  Record,  Act  of  Limitations.— Where,  to  a 
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4dr»fBcUu  to  revlTe  a  decree,  the  defendants  plead 
mUtid  record  and  the  statute  of  limitations,  and  on 
these  pleas  issue  is  joined,  and  tbere  is  a  final  gen- 
eral judgment  in  favor  of  the  defendants,  this  ends 
aJi  right  in  the  plaintiff  to  enforce  the  decree  against 
the  defendants,  either  at  law  or  in  equity.  Ranb  v. 
Otterhack,  92  Va.  517,  23  S.  E.  Rep.  888. 

Deanrtr  to  Cross  BIIL— Where  a  county  flies  a 
crossbill  admitting  the  validity  of  certain  of  its 
bonds,  yet  on  the  ground  that  the  plaintiff  has  not 
complied  with  its  contract  with  the  county,  the 
county  asked  the  court  to  decree  that  it  was  not 
bound,  except  to  bona  M«  holders  of  the  bonds  for 
Talue  and  without  notice,  the  effect  of  a  dismissal 
<»f  the  cross  bill  on  demurrer,  when  it  appears  that 
the  demurrer  was  sustained  upon  the  grounds  going 
to  the  merits  of  the  question  raised  by  the  pleadings, 
istoadjudffe  that  the  county  is  bound:  and  such 
a  decree  is,  as  between  the  same  parties,  a  final 
determination  of  the  question.  W . ,  O.  A  W.  R.  R.  Ck>. 
T.  CasenoTe.  88  Va.  744,  8  S.  £.  Rep.  488. 

e.  JtidgmenU  Mutt  Bs  Ji%nal.—'*lt  is  well  settled  that 
the  doctrine  of  re«  fudUata  applies  only  to  final  judg- 
ments, not  to  interlocutory  judgments  or  orders, 
which  the  court  which  rendered  has  power  to  vacate 
or  modify  at  any  time.**  8  Black,  Judgm.  %  500,  cited 
with  approval  in  Rheims  v.  Ins.  Co.,  80  W.  Va.  972,  20 
&  £.  Bep.  090;  Quarles  v.  Kerr,  14  Qratt  48;  Yates  v. 
Wilson,  86  Va.  026, 10  S.  B.  Rep.  070. 

A  final  adjudication  of  a  court  of  competent  juris- 
diction upon  the  merits  of  the  controversy,  so  long 
as  ii  remains  unreversed,  is  a  bar  to  any  new  suit 
for  the  same  cause  of  action  between  the  same 
parties.  Burner  v.  Hevener,  84  W.  Va.  774,  13  S.  E. 
Bep.  801. 

5alt  hy  Lecatees.~It  seems  that  a  final  decree,  in 
a  suit  by  legatees,  for  the  division  of  a  testator's 
estate,  is  a  bar  to  a  bill  exhibited  by  the  same  per- 
sons, or  their  legal  representatives,  suggesting  that 
the  executor  had  kept  back  part  of  the  property, 
but  not  averring  that  this  was  new  matter  since  dis- 
covered, or  that  the  decree  was  obtained  by  fraud. 
Legrand  v.  Francisco,  8  Munf .  88. 

Pwtltto»-Rlartats  of  Clilldrmi  Not  Adjadlcstsd.- 
Where,  in  partition,  the  issue  was  whether  the  com- 
plainants were  entitled  to  the  shares  of  their  de- 
ceased brothers  and  sisters,  under  the  will  of  the 
complainant's  grandfather,  or  whether  such  shares 
belong  to  their  ^father,  it  was  held  that  a  decree 
that  the  complainants  were  entitled  to  such  shares 
was  binding  on  the  father,  who  was  a  party  to  the 
suit,  since  it  settled  the  question  that  he  had  no 
interest  In  the  property,  though  it  did  not  finally 
adjudicate  the  rights  of  the  children  as  between 
themselves:  and  in  the  absence  of  fraud,  such  de- 
cree cannot  be  assailed  by  the  creditors  of  the 
father,  and  the  lands  subjected  to  their  claims. 
Gardner  v.  Stratton,  80  Va.  000, 17  S.  E'  Rep.  568. 

3.  GoTJBTS  iH  GxnkbaIj.— A  judgment  rendered  by 
a  oonrt  of  competent  jurisdiction  is  a  bar  to  a  subse- 
quent action  between  the  same  parties. upon  the 
same  matter  directly  in  issue.  There  is  no  differ- 
ence between  a  judgment  in  a  court  of  common 
law  and  a  decree  of  a  court  of  equity;  both  stand 
on  the  same  footing.  And  as  we  have  seen,  the 
doctrine  of  ret  judicata  is  equally  applicable  to  those 
matters  which  have  been,  and  those  which  might 
have  been,  adjudicated.  Adams  v.  S.  V.  R.  R.  Ck>.,  76 
Va.  91S:  Blackwell  v.  Braffg,  78  Va.  520;  Burner  v. 
Hevener,  84  W.  Va.  774,  18  S.  E.  Rep.  861;  Tilson  v. 
Davis,  SB  Gratt.  92;  Tracey  v.  Shumate,  22  W.  Va.  474; 
Western  M.  A  M.  Co.  v.  The  Virginia,  etc.,  Co.,  10  W. 


Va.  250:  Parsons  v.  Riley,  88  W.  Va.  464, 10  S.  E.  Rep. 
806. 
No  Dlffereace  between  E>ecrees  and  Judgments.— It  is 

well  established  law  that  a  final  decree  in  chancery 
is  as  conclusive  as  the  judgment  at  law.  A  verdict 
and  judgment  in  a  court  of  record  or  a  decree  in  a 
court  of  chancery  puts  an  end  to  all  points  decided 
between  the  parties  to  the  suit.  There  is  and  ought 
to  be  no  difference  between  the  verdict  and  judg- 
ment in  the  court  of  law  and  a  decree  in  a  court  of 
equity.  They  both  stand  on  the  same  footing  and 
may  be  offered  in  evidence  under  the  same  limita- 
tions; it  would  be  difficult  to  assign  a  reason  why  it 
should  be  otherwise.  There  is  nothing  anomalous 
or  unusual  in  setting  up  a  former  adjudication  as 
an  estoppel  to  an  action  for  equitable  relief.  The 
rule  is  a  beneficiary  one,  and  it  is  a  matter  in  which 
it  is  said  that  the  public  has  an  interest  as  well  as 
the  parties,  that  there  should  be  an  end  to  litigation. 
Tilson  V.  Davis,  88  Gratt  02;  Tracey  v.  Shumate,  22 
W.  Va.  474:  Western  M.  A  M.  Co.  v.  The  Virginia, 
etc.,  Co.,  10  W.  Va.  260;  Parsons  v.  Riley,  88  W.  Va. 
464.  10  S.  E.  Rep.  806. 

a.  Probate  Courts.— When  a  paper  is  propounded 
for  probate  to  the  proper  court  by  a  devisee,  and 
there  is  a  sentence  of  the  court  fairly  obtained  and 
pronounced  on  the  merits,  excluding  the  paper 
from  the  probate,  such  sentence  of  exclusion  from 
probate  is  conclusively  binding  upon  all  claiming 
under  the  paper.  Schultz  v.  Schultz,  10  Gratt  858; 
Connolly  v.  Connolly,  82  Gratt  607;  Ballow  v.  Hud- 
son, 18  Gratt.  672. 

The  sentence  of  a  court  of  probate  fairly  ob- 
tained and  pronounced  upon  the  merits,  by  which  a 
paper  propounded  as  a  will  by  the  nominated  exec- 
utor is  rejected,  in  a  proceeding  in  which  some  of 
the  next  kin  interested   to  defeat  it  are  parties 
defendants,  is  conclusively  binding-  upon  a  legatee 
in  the  paper,  though  he  was  an  infant  at  the  time, 
and  no  party  to  the  proceeding.    And  the  paper  cau- 
not  again  be  propounded  by  the  legatee.    It  would 
be  intolerable  evil,  if   the  controversy   could  be 
renewed,  from  time  to  time,  at  the  pleasure  of  the 
same,  or  even  of  other  parties.    Obvious  consider- 
ations of  justice  and  sound  policy  require  that  in  a 
proceeding  of  so  much  publicity   and  notoriety, 
intended  to  sanction  or  condemn  perpetually  an 
important  muniment   of   title;   affecting  various 
interests,  original  and  derivative,  which  time  only 
can  fully  develop  and  determining  prospectively, 
channels  of  succession,  powers  of  representation, 
and  classes  of  ownership;  there  should  be,  as  far  as 
practicable,  uniformity,  consistency  and  finality. 
Such  a  proceeding  becomes  to  a  great  extent,  a 
matter  of  public  as  well  as  private  interest;  and 
both  the  general  good  and  individual  security  pro- 
hibit that  it  should  be,  so  far  as  can  be  avoided,  in 
any    wise    uncertain,  vacillating    or  precarious. 
Wills  V.  Spraggins,  8  Gratt  666. 

Analogoas  to  Judgments  In  Rem.~**When  a  will  has 
been  propounded  by  the  party  interested,  and 
fairly  rejected  on  the  merits,  it  would  defeat  the 
policy  of  the  law,  and  be  productive  of  many  mis- 
chiefs, if  It  could  be  again  propounded  by  the 
same  party  or  by  others  who  might  be  interested, 
and  the  contest  thus  renewed  from  time  to  time. 
The  sentence  therefore  against  the  will  must  be  re- 
garded as  a  sentence  against  all  claiming  under  it 
It  stands  upon  a  footing  analogous  to  the  cases  known 
as  judgments  in  rem,  which  being  adjudications 
upon  the  subject-matter  are  regarded  as  final  and 
conclusive  not  only  In  the  courts  In  which  they  are 
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prononnced,  but  In  all  others  in  wbicli  tlie  same 
question  arises."  Scbnltz  t.  Scbultz,  10  Oratt  868; 
Connolly  ▼.  Connolly,  82  Gratt.  667. 

Pendency  of  BUI  la  Comity  Coart--Tlie  pendency  of 
a  bill  In  equity,  in  a  county  court  after  dissolution 
of  an  injunction,  Is  no  bar  to  tbe  complainant's  ob- 
tainiuff  another  injunction  from  the  superior  court 
of  chancery.    Roberts  y.  Jordans,  8  Munf.  488. 

b.  JppMate  Courts. 

Effect  on  Parties  Not  Appevtay.— It  is  setUed  that 
if  a  party  sues  out  a  writ  of  error  from  a  judflrment 
acrainsthtm,  and  the  judgment  is  affirmed,  the 
judgment  of  the  appellate  court  affirmiuff  the 
judsrmentof  the  lower  court  has  all  the  force  of 
rtt  judicata,  and  makes  that  judgment  binding*.  It 
is  binding  as  a  judgment,  even  on  parties  who  did 
not  appeal,  and  were  not  served  with  appellate  proc- 
ess, if  a  joint  Judgment  Ferguson  v.  MiUender, 
88  W.  Va*  80, 0  S.  £.  Rep.  88;  Camden  v.  Werninger, 
7  W.  Va.  B88;  Armstrong  ▼.  Poole,  80  W.  Va.  600,  6  S. 
E.  Rep.  287;  Campbell  v.  Campbell,  82  Oratt  640; 
Board  v.  Parsons,  84  W.  Va.  661;  Henry  v.  Davis, 
18  W.  Va.  280;  Mason  v.  Harper's  Ferry  Brid^re  Co., 
20  W.  Va.  228;  Newman  v.  Mollahan.  10  W.  Va.  488. 

Where  exceptions  have  been  taken  to  an  adminis- 
trator's account  because,  amouff  other  things,  of 
payments  made  to  unpref erred  creditors,  and  the 
account  is  confirmed,  and  an  appeal  therefrom 
taken  to  the  court  of  appeals,  where  the  decision  of 
the  lower  court  is  affirmed,  a  bUl  in  equity  against 
the  administrator  by  a  party  to  the  former  proceed- 
ing, charging  dev€utavit  on  account  of  such  pay- 
ments, cannot  be  sustained,  although  the  validity 
of  the  payments  was  not  in  fact  questioned  in  the 
court  of  appeals.  Findlay  v.  Trlffg,  88  Va.  588,  8  S. 
E.Rep.  142. 

Where  a  judgment  of  the  circuit  court  has  been 
affirmed  by  the  supreme  court  such  Judgment  can- 
not be  impeached  or  set  aside  by  a  court  of  equity, 
in  a  suit  brought  for  that  purpose,  upon  any  ground 
of  error  upon  the  face  of  such  Judgment  or  upon  the 
record  of  the  case  in  which  it  is  rendered.  Arm- 
stronir  V.  Poole,  80  W.  Va.  666.  6  S.  E.  Rep.  267. 

Chancery  Courts.— Moreover,  a  court  of  chancery 
cannot  upon  the  same  facts,  alter  a  decree  of  the 
court  of  appeals.  Price  v.  Campbell,  6  Call  116; 
White  V.  Atkinson,  2  Call  876. 

Decision  as  to  Jurisdiction.— Where  the  court  of  ap- 
peals decides,  whether  rightfully  or  wrongfully, 
that  it  has  Jurisdiction  of  a  cause,  and  orders  the 
trial  court  to  enter  Judgments  therein,  after  the 
close  of  that  term,  the  question  of  jurisdiction 
becomes  r««  Judicata,  and  cannot  be  raised  in  a  sub- 
sequent action  on  the  Judgment  This  rule  is  estab- 
lished by  an  unbroken  line  of  decisions.  Stuart  v. 
Peyton.  07  Va.  796,  84  S.  E.  Rep.  606;  Qrlffin  v.  Cun- 
ningham, 20  Gratt  31;  Campbell  v.  Campbell,  22 
Gratt  607;  Stuart  v.  Heiskell,  86  Va.  101,  0  S.  E.  Rep. 
984;  Roanoke  St  Ry.  Co.  v.  Hicks  (Va.).  82  S.  E.  Rep. 
790;  Reid  v.  Strider,  7  Gratt  76;  Bank  v.  Craig,  6 
Lieiffh  400;  Renick  v.  Ludington,  20  W.  Va.  687. 

Commissioner's  Report— If,  in  a  chancery  cause, 
a  commissioner  reports  that  the  lands  of  certain 
persons  not  parties  to  the  cause  are  liable  to  be  sold 
in  the  cause,  and  the  court  confirms  this  report  and 
orders  the  sale  of  their  lands,  and  they  appeal  from 
this  decision,  and  the  appellate  court  on  their  appeal 
hears  the  cause  on  its  merits  and  affirms  the  decree, 
these  appellants  are  bound  by  this  decree  as  res  ad^ 
Judicata,  as  the  appellate  court  in  so  deciding,  must 
have  held  that  it  had  Jurisdiction  not  only  of  the 
cause  but  of  the  parties;  and  this  judgment  as  well 


as  that  on  the  merits  of  the  case  is  bindingr  on  the 
parties.  But  if  the  appeal  had  been  taken  in  such 
case  not  by  these  persons,  but  by  some  other  party 
to  the  cause,  neither  the  Judgment  in  the  court  be^ 
low  nor  its  affirmance  by  the  appellate  court  would 
have  bound  such  persons  as  res  adjudicata;  for  in 
such  case  there  would  be  no  implied  jud4nnent  of 
the  appellate  court  that  it  had  jurisdiction  over 
such  persons  as  parties  to  the  cause.  Renick  v. 
Ludington,  20  W.  Va.  611. 

Questions  Decided  on  AppeaL— It  is  a  settled  rule  of 
the  appellate  court  that  a  question  which  has  been 
decided  on  the  first  appeal  in  any  cause,  cannot  be 
reviewed  or  reversed  in  any  subsequent  appeal  in 
the  same  cause.  Stuart  v.  Preston,  80  Va.  626:  Ins. 
Co.  V.  Clemmitt  77  Va.  866;  White  v.  Qffield.  90  Va. 
886, 18  S.  E.  Rep.  486. 

Thus,  where  in  a  suit  to  correct  a  mistake  and  for 
an  accounting,  the  court  below  held  that  payment 
by  the  grantee  in  a  deed  of  certain  incumbrances 
on  the  land  should  be  considered  payments  on  the 
price,  which  decree  was  affirmed  in  that  respect  on 
appeal,  on  a  second  accounting,  under  the  decree  of 
the  appellate  court  the  question,  whether  the  pay- 
ments of  the  incumbrances  were  payments  on  the 
price  or  to  be  treated  as  set-ofEs,  is  res  Judtcata. 
Stuart  V.  Heiskell,  86  Va.  191.  9  S.  E.  Rep.  984. 

Title  to  Lands.— Where  in  the  original  cause  the 
title  to  lands  was  investigated  by  a  commissioner 
whose  report  was  confirmed  by  the  circuit  court  and 
an  appeal  from  its  decision  to  the  supreme  court  waa 
dismissed,  a  contention  that  there  is  a  defect  in  the 
title  will  not  be  considered.  Hudson  v.  Yost  88  Va. 
847,  18  S.  E.  Rep.  4S8i 

Pinal  and  Interlecvtory  Decrees.— A  decree  of  the 
supreme  court  upon  a  question  decided  by  the  court 
below  is  final  and  irreversible;  and  upon  a  second 
appeal  in  the  cause,  a  question  decided  upon  the 
first  appeal  cannot  be  reversed,  heing  res  Judicata, 
and  such  a  decision  is  alike  conclusive  whether  the 
decree  appealed  from  is  final  or  interlocutory. 
Turner  v.  SUples.  86  Va.  800, 9  S.  E.  Rep.  1128:  Miller 
V.  Cook,  T7  Va.  806. 

Points  adjudicated  by  the  supreme  court  on  a 
former  appeal  must  be  reg'arded  as  res  Judicata 
during  the  further  progress  of  the  cause.  Wick  v. 
Dawson  (W.  Va.),  87  S.  E.  Rep.  689. 

Correction  by  Rehearing  In  Lower  ConrC— Where  a. 
decree  has  been  affirmed  by  the  supreme  court  on 
appeal,  it  becomes  res  Judicata,  and  no  error  in  it  can 
be  corrected  by  rehearin«r  in  the  court  below.  Iiore 
V.  Hash,  89  Va.  277,  16  S.  E.  Rep.  649. 

Effect  of  Taking  Additional  Evidence  In  Lower  Cowl. 
—Moreover,  the  conclusiveness  of  a  decision  by  the 
supreme  court  on  appeal,  by  which  the  principles  of 
a  cause  are  settled,  is  not  affected  by  the  fact  that 
additional  evidence  is  taken  after  the  case  goes 
back  to  the  trial  court  Turner  v.  Staples,  88  Va. 
800,9S.E.  Rep.  1128. 

Important  Questions  Omitted.— Although  the  opin- 
ion of  the  supreme  court  should  indicate  that  impor- 
tant questions  Involved  in  the  pleadings  had  been 
overlooked,  which,  had  they  been  considered,  mig^ht 
have  changed  the  adjudication,  nevertheless  the 
decision,  when  it  has  been  rendered  and  has  become 
final,  settles  the  rights  of  the  parties  in  that  partic- 
ular case,  and  it  may  be  pleaded  as  an  estoppet 
Northwestern  Bank  v.  Hays,  87  W.  Va.  475.  16  S.  S. 
Rep.  661. 

Mattera  Not  Actually  Adjudicated.— Matters  once 
determined  on  appeal  in  the  supreme  court  cannot 
be  reopened;  and  this  is  true  whether  those  mat- 
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ten  were  actnally  adj  udlcated  or  not  If  tbey  could 
hare  been  adjudicated  in  that  suit  they  are  equally 
settled.  Carter  t.  Houffh,  8B  Va.  608,  16  S.  E.  Rep. 
OB:  Findlay  ▼.  Trigg,  88  Va.  680.  8  S.  £.  Bep.  142; 
Campbell  t.  Campbell,  22  Qratt.  640. 

Matters  Cmrtained  In  Record.— Whatever  is  con- 
tained in  the  record  on  an  appeal  is  supposed  to 
bare  been  passed  upon,  and  whatever  is  passed  upon 
here,  and  whatever  miffht  have  been  passed  upon  in 
consideration  of  the  record,  is  concluded  and  settled, 
and  cannot  be  reopened  by  the  court  below.  Krise 
T.  Ryan,  00  Va.  711,  10  S.  E.  Rep.  788:  Campbell  v. 
Campbell,  8  Gratt.  640. 

Coastracttoa  of  Records.— When  the  supreme  court 
has  placed  a  construction  upon  the  legal  character 
and  elfect  of  certified  copies  of  entries  or  memo- 
nndnms  in  certain  public  records,  such  construc- 
tion is  ret  Judicata  in  the  supreme  court  and  all  other 
courts  of  the  state,  on  a  second  appeaL  HoUeran  v. 
XeiMl,  01  Va.  148,  81  S.  £.  Rep.  068:  Chahoon*s  Case, 
21  Gratt.  822,  and  note:  Campbell  v.  Campbell,  89 
Gratt  610:  Turner  v.  Staples,  86  Va.  800,  0  S.  E.  Rep. 
1121:  Stuart  v.  Heiskelt  86  Va.  101,  0  S.  E.  Rep.  081; 
Norfolk,  etc,  R.  Co.  v.  Mills,  01  Va.  618,  28  S.  E.  Rep. 

BBtry  Thst  Plaintiff  Takes  Nothlaff  by  His  Motion.— 

If  a  Judgment  on  a  summary  motion  be  reversed  on 
theground  that  the  plaintiff's  claim  is  not  supported 
by  the  evidence,  the  appellate  court  should  proceed 
to  enter  Judgrment  that  the  plaintiff  take  nothing 
by  his  motion;  such  Judgment  would  be  a  bar  to 
another  motion  for  the  same  cause  of  action.  But 
if  such  Judgment  be  not  entered,  the  Judgment  of 
rerersal  is  too  imperfect  to  be  a  legal  bar.  Webb  v. 
McNeil.  8  Mnnf.  184. 

4.  BiTRAxrr.— A  retraxit  is  an  open  and  voluntary 
renunciation  by  the  plaintiff  in  open  court  of  his 
rait  and  the  cause  thereof.  A  dismissal  by  a  plain- 
tUI  who  no  longer  has  any  interest  in  the  cause  of 
action  Is  not  a  retraxit  and  cannot  prejudice  the 
rights  of  the  real  owner  of  the  subject  of  litigation, 
who  is  neither  a  party  to  the  action,  nor  a  privy  of 
the  plain  tiff.  Tate  v.  Bank,  06  Va.  766,  88  S.  E.  Rep. 
flS:  Wohlf  ord  v.  Compton,  10  Va.  886. 

Maker  and  Aocomnodatlon  Endorser.- In  an  action 
against  the  maker  and  accommodation  endorser  of  a 
negotiable  note  by  one  who  held  the  note  as  collat- 
eral for  a  debt  the  plaintiff  having  received  satis- 
faction of  his  debts  from  his  original  debtor, 
dismissed  the  action  at  the  defendants  costs,  with 
the  knowledge  and  acquiescence  of  the  endorsers, 
the  collateral  notes  being  at  the  time  transferred 
to  the  defendant  in  error  who  was  not  a  party  to  the 
action  on  them,  and  had  no  notice  or  knowledge  of 
the  pendency  of  the  action.  Held,  the  dismissal  was 
not  a  retraxit  precluding  the  defendant  in  error 
from  snbseauently  recovering  from  an  endorser 
who  was  a  party,  and  acquiesced  in  the  dismissal. 
Tate  V.  Bank«  06  Va.  766,  88  S.  £.  Rep.  476. 

Dismiss  is  n  of  5ait  Agreed.— The  dismission  of  a  suit 
agreed  la  not  a  retraxit  and  cannot  be  pleaded  in 
bar  of  a  subsequent  suit  between  the  same  parties, 
for  the  same  cause  of  action.  Marrhatj^  C.  J.,  in 
Bofhnan  v.  Porter,  2  Brock.  R.  166,  disapproved  in 
Hoover  v.  Mitchell,  25  Qratt  887. 

JadgaMot  for  Costs.— Also,  a  dismissal  of  a  suit  by 
the  plaintiffs  order  is  no  bar  to  his  bringing  another 
suit  for  the  same  cause  of  action,  even  though  there 
was  a  Judgment  by  the  court  for  the  defendant 
against  the  plaintiff  for  costs.  Coffman  v.  Russell, 
4  Munf .  907. 


DlscoBtinuance.— A  discontinuance  is  not  a  retraxit 
Muse  V.  Bank,  27  Qratt  858. 

JVIiist  Be  Entered  in  i>erson.— a  retraxit  can  only  be 
entered  by  the  plaintiff  in  person,  and  in  open  court 
Muse  V.  Farmers*  Bank,  27  Qratt  252. 

Danugesby  SUtate.— The  damages  of  Ave  dollars, 
given  by  the  act  of  the  assembly,  in  cases  of  non- 
suits, ought  not  to  be  awarded  in  the  case  of  a 
retraxit    Pinner  v.  Edwards,  6  Rand.  676. 

Retraxit  In  Criminal  Cases.— A  dismission  of  a 
presentment  is  not  a  retraxit  nor  is  a  retraxit 
known  to  the  criminal  law,  where  the  prosecution 
is  carried  on  by  the  commonwealth.  This  power  of 
a  retraxit  Is  a  dispensing  power,  and  the  law  has 
not  entrusted  it  to  a  prosecuting  attorney.  Wor- 
tham  V.  Com..  5  Rand.  660. 

5.  Nonsuit.- A  nonsuit  is  not  a  final  Judgment 
but  the  opposite.  By  suffering  a  nonsuit  the  plaintiff 
ends  his  present  suit  without  prejudice  to  his  right 
to  bring  another.  Mallory  v.  Taylor.  00  Va.  848. 18  S. 
E.  Rep.  488:  4  Min.  Inst  (8d  Ed.)  066;  Pinner  v. 
Edwards,  6  Rand.  676;  Railway  Co.  v.  liong,  26  W.  Va. 
600. 

JVIust  Oo  to  tlM  nerits.— A  nonsuit  to  be  such  at 
all,  must  go  to  the  whole  case,  as  there  is  no  such 
thing  as  a  partial  nonsuit  Railway  Co.  v.  Long,  26 
W.  Va.  608L 

Nonsuit  Ordered  l>y  Jnstloe.— A  nonsuit  ordered  by 
a  Justice  must  be  regarded,  after  a  trial  on  the 
merits,  as  a  Judgment  for  the  defendant  and  con- 
sequently a  bar  in  any  other  litlgacion  between  the 
same  parties  (in  regard  to  the  same  subject-matter), 
even  though  the  order  was  made  with  the  consent 
of  the  plaintiff.  Parsons  v.  Riley,  88  W.  Va.  464, 10  S. 
E.  Rep.  806. 

Voinntary  Nonsuits.— The  court  may  recommend  a 
nonsuit  but  cannot  direct  it  to  be  entered,  against 
the  will  of  the  plaintiff.    Ross  v.  QUI.  i  Wash.  87. 

Not  Appealable.- But  If  the  court  directs  the  plain- 
tiff to  be  nonsuited,  and  he  submits  to  it  (which  he 
is  not  bound  to  do),  he  deserts  his  cause,  and  cannot 
by  an  exception,  avail  himself  of  any  legal  objection 
to  the  opinion  of  the  court  Thornton  v.  Jett  1 
Wash.  188. 

Omission  of  Joint  Defendwits.- If  one  of  several 
Joint  contractors  be  omitted  as  defendant,  and  the 
omission  is  disclosed  only  by  the  evidence,  the  plain- 
tiff will  be  nonsuited.    Prunty  v.  Mitchell,  76  Va.  160. 

Variance  between  Allegata  and  Probata.— if  the  evi- 
dence differs  from  the  statement  in  the  declaration. 
Judgment  of  nonsuit  will  be  given  by  the  court  of 
error.    Calvert  v.  Bowdoln,  4  Call  217. 

Damages  In  Case  of  Dismission.— The  damages  of 
five  dollars,  given  by  the  act  of  the  assembly  ought 
to  be  awarded  in  all  cases  of  dismissions  and  dis- 
continuances, produced  by  a  voluntary  abandon- 
ment of  the  cause  by  the  plaintiff,  after  the 
defendant's  appearance,  whether  in  the  office,  or  in 
court,  and  such  dismissions  ought  to  be  entered  up 
as  nonsuits.  But  the  dismission  of  a  suit  for  a  failure 
to  give  security  for  costs,  is  not  such  a  voinntary 
failure  to  prosecute,  as  authorizes  the  Judgment  of 
nonsuit    Pinner  v.  Edwards,  6  Rand.  676. 

Reasons  for  Suffering  Nonsuit.— The  nonsuit  is  re- 
sorted to  where  the  plaintiff  finds  himself  unpre- 
pared with  evidence  to  maintain  his  cause,  either  in 
consequence  of  his  being  ruled  into  a  trial  when  not 
ready,  or  when  surprised  by  the  testimony  of  a  wit- 
ness, or  some  ruling  of  the  court  or  some  similar 
reason.  Cahoon  v.  McCuUoch,  02  Va.  177,  28  S.  E. 
Rep.  886. 

Setting  Aside  a  Nonsuit.— Where  a  nonsuit  In  a 
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^wiit  of  rlffht,  has  been  suffered  under  a  misappre- 
lienslon  on  the  part  of  the  defendants  and  their 
counsel  as  to  the  legal  effect  of  an  Instruction  griven 
at  the  trial,  the  court,  in  the  exercise  of  a  sound 
discretion,  should,  on  the  motion  of  the  defendants, 
set  aside  the  nonsuit :  and  if  this  is  not  done,  the 
Judgment,  overruling  the  motion,  will  be  reversed. 
Walkers  v.  Boaz,  S  Rob.  486. 

Effect  of  Nonsuit.— The  only  effect  of  a  Judgment 
of  nonsuit  is  to  put  an  end  to  the  pending  suit  with- 
out precluding  another  for  the  same  cause  of  action. 
Gaboon  v.  McCulloch,  92  Va.  177,  88  S.  E.  Rep.  826. 

Contrast.— In  2  Tuck.  Com.,  p.  251,  it  is  said  :  ''A 
retraxit  differs  from  a  nonsuit  in  that  the  one  (the 
latter)  is  negative,  and  the  other  (the  former)  is 
positive.  The  nonsuit  is  a  mere  default  and  neglect 
of  the  plaintiff,  and  therefore  he  is  allowed  to  begin 
his  suit  again  upon  the  payment  of  costs;  but  a 
retraxit  is  an  open  and  voluntary  renunciation  of 
his  suit  in  court,  and  by  this  he  forever  loses  his 
action."  Quoted  in  Hoover  v.  Mitchell,  96  Gratt  887. 
See  Pinner  v.  Edwards,  6  Rand.  075  ;  Railway  Ck>.  v. 
Long.  26  W.  Va.  aW. 

Non  Pros.  Spades  of  Nonsuit.— The  Judgment  of 
non  proa,  for  the  plaintiff's  failure  to  file  a  verifica- 
tion does  not  bar  another  suit  for  the  same  cause, 
this  J udgment  is  a  species  of  nonsuit  **Such  a  Judg- 
ment is  not  regarded  as  one  on  the  merits,  but  only 
as  a  nonsuit  and,  while  final  in  the  particular  case, 
is  not  conclusive  upon  the  matter  of  action.  It  is 
treated  as  a  nonsuit  by  8  Bl.  Ck>m.  296;  by  4  Min.  Inst 
(4th  Ed.)  867;  3  Black,  Judgm.  $702;  1  Freeman. 
Judgm.  i  201.  Judob  Summbbb  regarded  it  as  a  non- 
suit in  Pinner  v.  Edwards.  0  Rand.  075.  All  author- 
ities hold  that  a  nonsuit  does  not  bar  a  second  suit 
for  the  same  cause.  The  authorities  Just  given  say 
that  a  Judgment  on  non  proi,  will  not  defeat  a  sec- 
ond suit"  Henry  v.  Ohio  River  R.  CJa,  40  W.  Va. 
284.  21  S.  E.  Rep.  808. 

Where  there  is  a  plea  of  new  matter,  concluding 
with  a  verification,  and  the  plaintiff  fails  to  reply  to 
it  there  ought  to  be  a  Judgment  of  non  proseouUur 
against  him,  after  a  rule  to  reply,  but  such  need 
not  be  served.  Henry  v.  Ohio  River  R.  Co.,  40  W. 
Va.  284, 21  S.  E.  Rep.  868. 

0.  DismssAii  IN  EQTTiTT.— Abill  lu  equity  dismissed 
generally,  without  any  reservation  to  the  plaintiff 
to  sue  thereafter,  is  conclusive  between  the  parties, 
and  those  claiming  under  them,  of  all  the  Issues 
made  up  in  the  cause,  even  though  there  was  no 
Jurisdiction  in  equity  because  of  an  adequate 
remedy  at  law.  Watson  v.  Watson,  46  W.  Va.  290, 
81  S.  E.  Rep.  989;  Carberry  v.  Railroad  Co.,  44  W.  Va. 
960.  28  S.  E.  Rep.  094:  Taylor  v.  Yarbrough,  18  Gratt 
183.  See  also,  Wandling  v.  Straw,  26  W.  Va.  092; 
McC!oy  V.  McCoy,  29  W.  Va.  794,  2  S.  E.  Rep.  809. 

But  the  dismission  of  a  suit  not  conclusive  on  the 
merits,  by  one  court  of  equity,  will  not  prevent 
another  co-ordinate  court  of  equity  from  taking 
Jurisdiction.    Carter  v.  Campbell,  Gilmer  169. 

Merits.— In  order  that  a  Judgment  may  constitute 
a  bar  to  another  suit  the  point  in  controversy  must 
be  the  same  in  both  cases,  and  in  the  first  must  have 
been  determined  on  the  merits.  An  order  simply 
dismissing  the  suit  is  not  a  determination  on  its 
merits,  and  so  is  not  a  bar  to  the  maintenance  of  a 
second  suit  for  the  same  qause  of  action.  Wilcher 
V.  Robertson,  78  Va.  602.  See  also,  Saunders  v. 
Marshall.  4  H.  &  M.  456. 

Order  Dismlsalqg  Caveat.— For  example,  it  has  been 
held  that  an  order  dismissing  a  caveat  when  not  on 


the  merits.  Is  not  conclusive  of  the  controTersy. 
Hunter  v.  HaU.  1  Call  206. 

Dismissal  of  5nit  Agreed.— But  an  order  dismlasfng 
a  case  agreed  is  a  bar  to  another  suit  on  the  same 
cause  of  action.  Pethtel  v.  McCullough  (W.  Va.).  89 
S.  E.  Rep.  199;  2  Black,  Judgm.  %  700. 

The  Judgment  of  a  court  of  competent  Jurisdiction, 
dismissing  a  suit  agreed,  upon  the  ground  tliatlt 
has  been  agreed  by  the  parties,  is  at  least  jirima 
fcuAe  a  final  determination  as  to  those  parties  of  the 
matters  litigated  in  that  suit  It  is  virtually  an 
acknowledgment  by  the  plaintiff  in  open  coort.  as 
in  retraxit  that  he  has  no  cause  of  action,  or  rather, 
no  further  cause  of  action.  It  Is  not  merely  an 
abandonment  of  his  suit  by  the  plaintiff,  as  in  a 
nonsuit;  it  is  the  concurrent  action  of  both  parties- 
Hoover  V.  Mitchell.  26  Gratt  887. 

Embraces  What  fligiit  Have  Been  Litigated.— The 
Judgment  of  a  court  of  competent  jurisdlctioii,  dis- 
missing a  suit  agreed,  upon  the  ground  that  it  has 
been  agreed  by  the  parties,  is  a  final  determination 
as  to  those  parties  of  the  matters  litigated  in  that 
suit  and  this  principle  embraces  not  only  what  was 
actually  determined,  but  also  extends  to  every 
other  matter  which  the  parties  mlghthave  litigated 
in  the  suit.  Wohlford  v.  Compton,  79  Va.  SSS; 
Wilcher  v.  Robertson,  78  Va.  008;  Hoover  v.  ICitchell, 
26  Gratt  887;  Siron  v.  Buleman,  32  Gratt  2SS.  These 
cases  were  cited  with  approval  in  Pethtel  v.  McCul- 
lough (W.  Va.),  89  S.  E.  Rep.  190. 

Fraudulent  Deeds.— A  decree,  by  a  court  of  compe- 
tent Jurisdiction,  dismissing  a  bill,  upon  the  ground 
that  the  deed  under  which  the  complainant  claimed 
was  fraudulent  is  a  complete  bar  to  another  origi- 
nal bill  to  try  the  validity  of  the  same  deed:  the 
proper  remedy,  if  such  decree  be  erroneous,  being 
by  appeal,  writ  of  error,  supersedeas,  or  bill  of 
review,  and  not  by  original  bill.  Holliday  v.  Cole- 
man, 2  Munf .  102. 

Effect  of  Order  of  Dismissal.- It  is  provided  by  stat- 
ute that  "after  the  dismission  of  an  appeal,  writ  of 
error  or  supersedeas,  no  other  appeal,  writ  of  error 
or  supersedeas  shall  be  allowed  to  or  from  the  same 
Judgment  decree  or  order."  This  statute  has  l>een 
construed  to  apply  as  well  to  an  order  dismissing^  an 
appeal  for  failure  to  print  the  record  as  to  a  similar 
order  made  on  any  other  ground.  Woodson  v.  Ley- 
bum.  88  Va.  848,  8  S.  E.  Rep.  878;  Barksdale  v.  Kitx- 
gerald,  70  Va.  892;  Beecher  v.  Lewis, 84  Va.  OSO,  OS.  £. 
Rep.  807;  Cobbs  v.  Gilchrist  80  Va.  60S. 

It  was  held  in  Alvey  v.  Cahoon,  80  Va.  173,  9  S.  £. 
Rep.  994,  if  one  writ  of  error  be  dismissed  for  matter 
merely  formal,  the  effect  is,  so  far  as  any  rehear- 
ing is  concerned,  the  same  as  an  affirmance  in  the 
appellate  court 

Effect  of  Adding  ''Without  Prejudice.'*— Where  an 
action  for  damages  for  breach  of  the  conditions  of 
a  written  contract  is  brought  before  a  justice,  and 
upon  a  general  denial  by  the  defendant  of  the  com- 
plaint the  Justice  hears  the  case  upon  the  evidence 
and  arguments  of  counseL  and  enters  a  Judgment 
dismissing  the  plaintiff*8  suit  for  failure  to  prove  the 
execution  of  the  contract  sued  on,  with  costs,  he 
cannot  by  adding  the  words  "without  prejudice  to  a 
new  suit*'  authorize  a  new  suit  for  the  same  canse 
of  action.  Parsons  v.  Riley,  88  W.  Va.  464.  10  S.  R. 
Rep.  800. 

7.  EVXDSNOB. 

Judgment  of  Justice  Evidence  of  Probable  rnnnc. — ^A 

Judgment  by  Justice,  though  reversed,  is  priPB«a  A»eU 
evidence  of  probable  cause  in  an  action  for  mall« 
clous  prosecution  and  false  imprisonment,  and  it 
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lias  been  thoiurtat  by  some  that  sach  judgment  is 
coodusiye  evidence  of  such  probable  cause.  Wo- 
mack  y.  Circle,  SO  Gratt  192. 

Jadgaent  as  EvMenoe  between  Creditors.— But  a 
jQdgment  in  favor  of  one  creditor,  declaring  a  con- 
veyance by  the  debtor  void,  is  not  evidence  in  favor 
of  or  against  another  creditor.  Winston  v.  Starke, 
ISOratt  817. 

Jinltiwiiits  asalnst  Sheriff — Sureties.— So,  j  ndgments 
obtained  against  a  sheriff  for  breach  of  duty  in  an 
action  against  his  sureties,  are  not  evidence  against 
tQch  sureties.  Nor  are  the  admissions  of  the  sher- 
iff evidence  ag-ainst  the  sureties.  M'Dowell  v.  Bur- 
well.  4  Band.  317. 

On  a  notice  and  motion  by  the  administratrix  of 
a  higb  sheriff  against  a  deputy  and  a  surety,  for  the 
default  of  the  deputy  in  not  paying  over  money  col- 
lected on  an  execution,  the  judgment  recovered  by 
a  creditor,  showing  that  it  is  for  such  default  of  the 
deputy,  is  jftima  faeU  evidence  against  the  deputy 
and  his  sureties,  that  the  administratrix  had  been 
sabjected  to  the  liability  for  the  default  of  the 
deputy,  although  the  deputy  was  not  notified  of  the 
action.   Cox  v.  Thomas,  9  Oratt  888. 

Jiiilfiiiit  as  Evidence  for  OfHoer.— A  judgment 
against  an  officer  is  evidence  for  him  in  an  action 
against  the  deputy  and  his  sureties  to  show  that  he 
had  been  subjected  to  the  payment  of  money  by 
reason  of  the  default  of  the  deputy.  Cox  v.  Thomas, 
9  Gratt  888. 

JadtgBKflt  on  Official  Bend  as  Bvidaoca  of  Defalcation. 

-Judgment  acrainst  a  public  officer  on  his  official 
bond  is  not  only  not  conclusive  evidence  of  a  defal- 
cation, but  it  is  not  even  j»ima  /ode  of  such  a  fact. 
Courtney  v.  Beale,  84  Va.  098, 5  S.  £.  Rep.  706. 

MsadaaiHs.— Where  application  is  made  for  a  man- 
damns  to  enforce  a  judgment  against  a  town,  the 
judgment  conclusively  determines  that  the  town  is 
chargeable  with  the  sum,  for  which  the  judgment 
was  rendered.  Wells  v.  Town  of  Mason,  88  W.  Va. 
4U. 

a.  Chameery  Const  as  a  TUU  £<n4;.— The  record  in  a 
chancery  cause  is  legal  evidence  for  the  defendant 
as  a  link  in  his  chain  of  title,  though  the  plaintiff 
was  not  a  party  to  the  cause.  Baylor  v  Dejarnette, 
It  Oratt.  ise,  and  noUx  Waggoner  v.  Wolf,  28  W.  Va. 
8& 

An  order  of  court,  appointing  commissioners  to 
assign  the  widow  her  dower,  although  made  sxparte, 
and  on  motion,  without  regular  proceedings  in 
chancery,  and  the  report  of  the  commissioners,  are 
proper  evidence,  to  show  that  the  slave  was  al- 
lotted to  the  widow  for  life  only;  especially,  where 
the  widow  and  her  second  husband  were  present 
and  consented  to  the  allotment.  Hunter  v.  Jones,  6 
Band.  Ml. 

But  a  record  to  which  neither  the  demandant  nor 
tenant  was  a  party,  Is  not  even  prima  faeis  evidence 
against  the  tenant  that  the  grantor  in  the  deed  to 
the  demandant  was  heir  at  law  of  the  grantee  in  the 
patent  in  which  the  demandant  claimed  title. 
Duncan  v.  Helms,  8  Oratt.  88. 

In  tracing  the  title  to  land  in  controversy,  a 
decree  tn  a  suit  between  other  parties,  is  not  evi- 
dence, against  the  person  claiming  under  neither 
of  them,  that  one  of  those  parties  was  in  fact,  as 
therein  described,  eldest  son  and  heir  of  the 
former  proprietor:  it  being  incumbent  upon  the 
party,  wishing  to  avail  himself  of  such  issue  to 
prove  it  by  evidence,  aliunde,  but  such  decree  may 
be  received  (as  a  link  in  the  chain  of  evidence)  to 


prove  the    fact  that  it  was  rendered.    Lovell  v. 
Arnold,  2  Mnnf .  107. 

B.  LIEN  OP  JUDOMENT-ORIOIN  AND  HIS- 
TORY. 

1.  WUT  OT  EuBoiT.— At  common  law,  except  for 
debts  due  the  king,  the  lands  of  the  debtor  were  not 
liable  to  the  satisfaction  of  a  judgment  against  him, 
and  consequently  no  lien  thereon  was  acquired  by  a 
judjpnent.  This  was  in  accordance  with  the  policy 
of  the  feudal  law  introduced  into  England  after  the 
Conquest,  which  did  not  permit  the  feudatory  to 
charge,  or  to  be  deprived  of,  his  lands  for  his  debts, 
lest  thereby  he  should  be  disabled  from  performing 
his  stipulated  military  service,  and  which,  moreover, 
forbid  the  alienation  of  a  feud  without  the  lord's 
consent  The  goods  and  chattels  of  the  debtor, 
therefore,  and  the  annual  profits  of  his  lands,  as 
they  arose,  were  the  only  funds  allotted  for  the 
payment  of  his  debts.  This  continued  to  be  the 
law  until  the  passage  of  the  statute  Westm.  8.  18 
Edward  I,  by  which,  in  the  interest  of  trade  and 
commerce,  the  writ  of  elegit  was  for  the  first  time 
provided  for.  By  that  statute  the  judgment  cred- 
itor was  given  his  election  to  sue  out  a  writ  of  A  fa. 
against  the  goods  and  chattels  of  the  defendant,  or 
else  a  writ  commanding  the  sheriff  to  deliver  to 
him  all  the  chattels  of  the  defendant  (except  oxen 
and  beasts  of  the  plough),  and  a  moietv  of  his  lands, 
lentil  the  debt  should  be  levied  by  a  reasonable 
price  or  extent  When  the  creditor  chose  the  latter 
alternative,  his  election  was  entered  on  the  roll, 
and  hence  the  writ  was  denominated  an  elegit  and 
the  interest  which  the  creditor  acquired  in  the 
lands  by  virtue  of  the  Judgment  and  writ  was 
known  as  an  estate  by  elegit  This  statute  was 
substantially  adopted  in  Virginia  at  an  early  day, 
and  in  consequence  of  this  right  to  subject  a 
moietv  of  the  defendant's  lands,  the  courts  held  that 
a  lien  was  acquired  by  the  judgment  which  extended 
to  all  the  defendant's  lands  within  the  state,  and 
which  was  superior  to  the  claims  of  subsequent 
purchasers,  though  for  valuable  consideration  and 
without  notice.  Hutcheson  v.  Orubbs.  80  Va.  2M; 
Borst  V.  Nalle.  28  Oratt  488;  Benick  v.  Ludington, 
14  W.  Va.  887. 

RiVbt  to  Take  Out  Elegit  Not  Suspended  by  Suing  Out 
Writ  of  Fl.  Fa.— "There  Is  no  statute  in  Virginia 
which,  in  express  terms,  makes  a  judgment  a  lien 
upon  the  lands  of  the  debtor.  As  in  England,  the 
lien  is  the  consequence  of  a  right  to  take  out  an 
elegit  During  the  existence  of  this  right  the  lien 
is  universally  acknowledged.  Different  opinions 
seem  at  different  times  to  have  been  entertained 
of  the  effect  of  any  suspension  of  the  right 
*  *  *  A  case  was  soon  afterwards  decided  in  the 
court  of  appeals  of  the  state  in  which  this  ques- 
tion of  the  execution  law  of  the  state  of  Virginia 
is  elaborately  argued  and  deliberately  decided. 
That  decision  is,  that  the  right  to  take  out  an 
elegit  is  not  suspended  by  suing  out  a  writ  of  fieri 
facias,  and,  consequently  that  the  lien  of  the  judg- 
ments continues  pending  the  proceedings  on  that ' 
writ  This  court,  according  to  its  uniform  course, 
adopts  that  construction  of  the  act  which  is  made 
by  the  highest  court  of  the  state."  Per  Mb.  CThibf 
Justice  Mabshall  in  U.  S.  v.  Morrison.  4  Peters 
184;  Burton  v.  Smith,  18  Peters  464. 

Under  Va.  Code  1878,  ch.  182.  sec.  9,  a  judgment  lien 
may  be  enforced  in  equity  without  a  Jl,  feu  thereon, 
it  being  unnecessary  for  the  judgment  creditor, 
under  that  act  to  exhaust  his  remedies  at  law 
before  going  into  equity  to  subject  the  land  of  his 
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debtor,  or  his  fraudulent  alienees  to  satisfy  his 
judgment.  Moore  v.  Bnice,  86  Va.  180,  7  S.  E.  Bep. 
196;  Price  v.  Thrash,  SO  GratL  616. 

Fl.  Pa.  Need  Not  Be  Retornad  **Nalla  Bona.**— Under 
the  statute.  Code  1878,  ch.  188, 1 0.  It  is  not  necessary 
that  an  execution  of  Jteri  faeiat  should  have  been 
returned  nulla  bona,  before  the  plaintiff  In  the  judg- 
ment may  sue  In  equity  to  subject  the  lands  of  his 
debtor  to  satisfy  the  judgment  Barr  v.  White,  80 
GratL  581. 

Riff ht  to  ao  into  Equity— Remedy  at  Law.— [t  Is  not 
necessary  since  the  revision  of  the  law  In  1840,  that 
a  judgment  creditor  shall  exhaust  his  remedies  at 
law  before  going  Into  equity  to  subject  the  land  of 
his  debtor  or  his  fraudulent  alienees  to  his  judg- 
ment The  remedy  In  equity  against  the  real  estate 
Is  not  dependent  upon  the  Inadequacy  of  the  leffal 
remedy  to  satisfy  the  judgment  out  of  the  personal 
estate,  or  the  insufficiency  of  such  estate  for  that 
purpose,  but  It  may  always  be  resorted  to  whether 
there  Is  or  Is  not  personal  estate  of  the  debtor, 
sufficient  to  satisfy  the  debtor.  Price  ▼.  Thrash,  80 
Gratt  516;  Stovall  t.  Border  Grange  Bank,  78  Va. 
188. 

Actual  iMuance  of  Elegit  Unnecessary.— The  Hen  on 
land  created  by  a  judgment  depends  upon  the  rlffht 
of  the  plaintiff  to  sue  out  an  elegit  and  it  Is  not  es- 
sential to  the  existence  of  the  lien,  that  the  elegit 
should  have  actually  Issued  before  the  judgment 
creditor  can  come  Into  equity  for  relief.  Scrlba  ▼. 
Deane,  1  Brock.  (U.  S.)  166:  Taylor  ▼.  Spindle,  S 
Gratt  44.    But  see  Eppes  ▼.  Randolph,  8  Call  186. 

Moreover,  judgments  do  not  bind  lands  after 
twelve  months  from  the  date,  unless  execution  be 
taken  out  within  that  time,  or  an  entry  of  elegit  be 
made  on  the  record.    Eppes  v.  Randolph,  8  Call  186. 

Elegit  Abolished.— The  lien  resulting  from  the  writ 
of  elegit  was  not  abolished  in  Virginia  until  the 
revlsal  of  1840,  and  a  lien  given  by  statute  upon 
the  debtor's  entire  real  estate.  Gordon  v.  Rixey,  76 
Va.  004:  Hntcheson  v.  Grubbs.  80  Va.  861. 

8.  Natubb  of  thb  Libn.— Liens  of  judgments  and 
their  priorities  and  the  right  to  enforce  the  same, 
are  plain  legal  rights,  expressly  created  by  statute, 
and  cannot  be  judicially  modified  to  soften  the  sup- 
posed hardship  of  secret  Incumbrances.  Gumee  v. 
Johnson,  77  Va.  718. 

Judgment  Vested  Right— Retroactive  Law.— A  judg- 
ment Is  such  a  vested  right  of  property  that  the 
legislatilre  cannot,  by  a  retroactive  law,  either 
destroy  or  diminish  its  value.  It  cannot  alter  its 
amount  or  destroy  the  effect  theretofore  given  to  it 
as  a  Hen  on  real  estate.  The  right  to  the  lien  upon 
the  debtor's  real  estate  is,  in  many  cases,  the  sole 
Inducement  to  the  credit,  which  constitutes  the 
basis  of  the  judgment  Without  the  benefit  of  that 
lien,  guaranteed  by  the  law  at  the  time  the  judg- 
ment is  taken,  the  credit  would  not  have  been  given. 
Merchants'  Bank  v.  Ballon,  86  Va.  118,  88  S.  E.  Rep. 
481. 

8.  CBBTADT  ESSBNTIALS. 

a.  Speeifte  Sum  of  Money.— To  create  a  lien  the 
judgment  must  be  for  a  specific  sum  of  money. 
Thus,  a  decree  providing  that  if  the  defendant  does 
not  in  a  given  time,  pay  the  plaintiff  a  certain  sum, 
that  certain  real  and  personal  property  of  the  de- 
fendant on  which  the  plaintiff  has  a  specific  lien, 
shall  be  sold.  Is  not  a  judgment  which  creates  a  lien 
on  other  real  estate  of  the  defendant  Linn  v.  Pat- 
ton,  low.  Va.  187. 

Insanity.— A  judgment  against  a  person  Insane  at 
its  rendition  is  not  for  that  cause  void,  and  is  a  lien 


on  land.    Withrow  v.  Smithson,  87  W.  Va.  787. 17  S. 
B.  Rep.  816. 

Uen  of  Decree.— A  decree  in  chancery,  equally  with 
a  judgment  at  law,  creates  a  lien  on  lands.  Scriba 
V.  Deane,  1  Brock.  (U.  S.)  166:  Lee  v.  Swepson,  76  Va. 
178;  Parker  v.  Clarkson,  4  W.  Va.  407.  See  mooo- 
graphic  noU  on  ^'Decrees'*  appended  to  Evans  v. 
Spurgin.  11  Gratt  616. 

b.  Docketing  of  Judoment8.—A  judgment  is  not  a 
lien  on  real  estate  as  against  subsequent  purchas- 
ers for  value  and  without  notice,  unless  it  is  dock- 
eted in  the  mode  and  within  the  time  prescribed  by 
sutnte.  Va.  Code  1878,  ch.  188,  S  8;  W.  Va.  Code.  ch. 
180,  i  7;  Gumee  v.  Johnson,  77  Va.  712:  Duncan  v. 
Custard,  84  W.  Va.  787:  Renlck  v.  Ludington.  14  W. 
Va.  867;  Hill  v.  Rixey,  86  Gratt  78;  Gordon  v.  Rixey, 
76  Va.  004.  See  also.  Bankers*  Loan,  etc.,  Co.  v. 
Blair.  00  Va.  606,  80  S.  E.  Rep.  881;  Va.  Law  Reg..  April 
1008. 

But  the  protection  to  purchasers  for  valuable 
consideration  without  notice  of  a  judgment  given 
them  under  sec.  7,  ch.  180  of  the  W.  Va.  Oode,  only 
extends  to  the  land  so  conveyed  to  such  purchaser, 
it  being  liable  to  the  satisfaction  of  judgments  dock- 
eted according  to  law  and  to  such  judgments  only. 
Renlck  v.  Ludington,  14  W.  Va.  807;  McClaskey  v. 
O'Brien,  16  W.  Va.  702. 

Where  two  judgments  were  recovered,  one  in  1888. 
and  the  other  in  1860,  and  the  one  last  recovered  is 
docketed  in  1870,  while  the  one  first  obtained  is 
docketed  in  1871 ;  but  both  are  docketed  before  a 
contract  in  writing  or  deed  to  a  purchaser  for  val- 
uable consideration  without  notice  is  recorded,  the 
judgment  first  recovered  though  last  docketed  had 
priority.    Anderson  v.  Nagle,  18  W.  Va.  06. 

Where  a  valid  judgment  has  been  docketed,  it  Is 
notice  which  will  affect  all  subsequent  purchasers 
of  land  from  any  of  the  defendants  in  the  judgment 
Redd  V.  Ramey,  81  Gratt  866;  Sharitz  v.  Moyen.  00 
Va.  610.  80  S.  £.  Rep.  166. 

Subsequent  Recorded  Mortffagos.— And  undocketed 
judgments  are  subject  to  subsequent  recorded 
mortgages.    Duncan  v.  Custard,  84  W.  Va.  7B0. 

Undocketed  Deeds.— A  deed  executed  before  judg- 
ments have  been  obtained  against  the  grantor, 
under  which  the  purchaser  has  been  put  in  posses- 
sion and  paid  the  purchase  money,  but  which  was 
not  recorded  until  after  judgments  were  obtained, 
is  void  as  against  such  creditors,  and  the  land  con- 
veyed thereby  is  subject  to  satisfy  the  judgments. 
McClure  v.  Thistle,  8  Gratt  188;  Campbell  v.  Nonpa- 
reil, etc,  Co.,  76  Va.  801;  Murdock  v.  Wells.  0  W.  Va. 
568L  See  also.  Trout  v.  Warwick,  77  Va.  781;  Davis 
V.  Landcraf 1 10  W.  Va.  718. 

Prior  Unrecorded  Deed  of  Trust»~A  prior  deed  of 
trust  unrecorded  Is  null  and  void  as  to  a  subseauent 
judgment;  and  the  judgment  is  a  lien  upon  the 
land  embraced  in  the  deed.  McCance  v.  Taylor.  10 
Gratt  860.    See  HIU  v.  Rixey,  86  Gratt  78. 

If  the  owner  of  a  tract  of  land  executes  a  deed  of 
trust  conveying  his  land  to  a  trustee  to  secure  cer- 
tain debts,  and  afterwards  a  judgment  is  rendered 
against  him,  which  is  duly  docketed,  and  he  then 
makes  a  contract  with  a  third  party  to  advance  for 
him  the  amount  secured  by  the  deed  of  trust,  and 
to  secure  such  advance,  mortgages  this  land  to  the 
person  advancing  the  money  for  him,  and  anch 
mortgagee  pays  off  the  debts  secured  by  the 
of  trust  it  would  be  a  complete  satisfaction  of  th4 
debts  both  in  law  and  equity;  the  deed  of  trust  be* 
comes  wholly  inoperative,  and  the  mortgagee  can- 
not be  subrogated  to  the  rights  of  the  eeiitd  qu€  trmet 
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and  hare  the  deed  of  tmst  kept  alive  for  his  bene- 
fit, tims  secnrins^  priority  over  the  Judffment  debtor. 
Hoffman  ▼.  Ryan,  SI  W.  .Va.  4  IS. 

5titatary  ProvMona.— The  act  of  March  8,  1843, 
Sess.  Acts  1842-8,  p.  61.  does  not  apply  to  purchas- 
ers before  the  passage  of  the  act  As  to  such  the 
lien  of  a  prior  judgment  is  valid  though  not  re- 
corded.  McCance  v.  Taylor.  10  Oratt  58a 

The  act  of  March  2,  I860.  Sess.  Acts,  1866-M.  p.  101,  ch. 
77.  sec  1,  "to  preserve  and  extend  the  time  for  the 
fzerdse  of  certain  civil  rights  and  remedies,"  is 
retrospective  in  its  operation,  and  applies  in  favor 
ofajndirment  creditor  as  to  the  docketing  of  his 
Jndgment    Hill  v.  Bizey,  se  Gratt.  72. 

Stay  Law.— But  the  act  of  March  8, 1886.  Sess.  Acts 
180MS.  ch.  60,  p.  180.  called  the  stay  law,  does  not  ap- 
ply to  a  judgment  creditor  to  relieve  him  from  the 
necessity  of  docketing-  his  Judgment  Hill  v.  Rixey, 
96  Gratt  78. 

Dotkafttag  as  Affecting  tlie  State.— President  John- 
son, in  a  dictum,  in  Hoge  v.  Brookover,  S8  W.  Va.  804* 
was  of  opinion  that  the  act  requiring  judgment  liens 
to  be  docketed  in  order  to  preserve  them  as  against 
purchasers  of  the  property,  to  which  they  are  at- 
tached, does  not  affect  a  judgment  in  favor  of  the 
state.    See  Va.  Law  Reg.,  April  1908. 

Asbetweao  Joilgiiieiit  Debtor  and  Creditor.— More- 
over, it  has  been  held  that  as  between  the  Judg- 
ment creditor  and  debtor  the  statute  requiring  the 
Judgment  to  be  docketed  has  no  application  or 
force.  Renlck  v.  Ludington,  14  W.  Va.  807:  Gran- 
tham V.  Lucas,  24  W.  Va.  881 ;  McClaskey  v.  O'Brien. 
16W.Va.7«2. 

Actmai  Notlos  orKnowledse  of  UBrecorded  Uen.— 
Previous  actual  notice  or  knowledge  by  a  subse- 
quent purchaser's  agent  or  trustee  of  a  prior  un- 
recorded lien  on  his  real  estate,  will  affect  the 
creditor,  provided  the  notice  or  knowledge  was  im- 
parted or  given  to  the  agent  in  the  same  transac- 
tion, unless  one  transaction  is  closely  followed  by 
and  connected  with  the  other.  Morrison  v.  Bause- 
mer,  82  Oratt  SSS;  Johnson  v.  Bank,  88  Gratt  478. 

Lsads  la  Another  Coonty.— A  purchaser  of  land  at 
a  judicial  sale  in  the  county  where  the  land  lies, 
under  a  decree  of  the  circuit  court  of  that  county, 
cannot  be  affected  by  constructive  notice  of  a  judg- 
ment obtained  in  another  county,  which  is  not  re- 
corded in  tbe  county  where  the  land  is  situated, 
before  tbe  confirmation  of  the  sale;  actual  notice 
or  knowledge  of  the  Judgment  must  be  brought 
home  to  the  purchaser  before  the  payment  of  the 
purchase  money.  Logan  v.  Pannlll,  90  Va.  11,  17  S. 
£.  Rep.  744. 

IndffTing  Unnecessary.— It  has  been  decided  that 
indezinir  is  not  a  necessary  part  of  the  docketing  of 
a  judgment  but  the  land  is  sut>Ject  to  the  lien  of  the 
Judgment  without  it  These  decisions,  however, 
were  rendered  on  account  of  the  particular  word- 
ing of  tlie  statutes.  Granite  Co.  v.  Clarke.  88  Gratt 
ft7:  Calwell  v.  Prlndle.  19  W.  Va.  604. 

Mlstniro  as  to  NaaM  of  Party  to  Judgment.— Where 

the  plaintiff  obtains  judgment  against  Mrs.  T.  Frank 
S..  wlilcli  Is  indexed  In  the  name  of  Mrs.  T.  Frank 
S.,  on  Jnly  81,  1801,  but  in  1897  is  indexed  in  the 
Judgment  lien  docket  as  against  May  M.  S.  such 
docketing  and  indexing'  of  the  Judgment  are  not 
oonstmctlve  notice  to  a  purchaser  that  the  Judg- 
ment constituted  a  lien  on  the  property  of  May  M. 
8.  in  the  absence  of  evidence  that  the  purchaser 
had  actual  knowledge  of  the  judgment  or  knew 
that  Mrs.  T.  Frank  S.  and  May  M.  S.  were  the  same 


persons.    Bankers'  Loan  A  Investment  Co.  v.  Blair, 
90  Va.  606,  88  S.  E.  Rep.  281. 

Antlientlcatsd  Copy  of  Abstract— An  authenticated 
copy  from  the  recorder's  docket  of  an  official  ab- 
stract of  a  Judgment  docketed  under  the  provisions 
of  the  8d  and  4th  sections  of  chapter  188  of  the 
Code  of  1868  of  West  Virginia,  is  evidence  that  such 
abstract  was  docketed,  and  when,  and  of  notice  to 
purchasers  of  lands  upon  which  the  alleged  judg- 
ment is  claimed  to  be  a  lien,  when  the  existence  of 
such  Judgment  is  properly  proved;  but  where  the 
judgment  Is  put  in  issue,  ordinarily,  an  authenti- 
cated copy  of  such  abstract  as  docketed  by  the 
recorder,  will  not  be  received  as  proof  of  the  Judg- 
ment and  dispense  with  the  necessity  of  producing 
a  properly  authenticated  copy  of  the  Judgment 
Dickinson  v.  Railroad  Co.;  7  W.  Va.  890;  Anderson  v. 
Nagle,  12W.  Va.  96. 

Purpose  of  Docketing.— The  docketing  of  a  judg- 
ment is  an  act  to  be  done  to  preserve  or  prevent 
the  loss  of  a  civil  right  or  remedy,  within  the  mean- 
ing of  the  acts  of  March  4,  1808,  acts  of  1861-8,  ch.  81. 
and  of  March  2,  1866,  Code  of  Va.  1878,  ch.  146,  H  6  and 
7,  pp.  998-99.  And  therefore  in  computing  the  time 
within  which  a  judgment  is  required  by  S  8.  ch.  186 
of  Va.  Code  of  1860,  to  be  docketed,  in  order  to  pre- 
serve the  lien  of  such  judgment  against  purchasers, 
the  period  between  the  17th  of  April,  1861  and  the 
8d  of  March  1866  is  not  to  be  computed  as  a  part  of 
such  terms.    Borst  v.  Nalle,  28  Gratt  428. 

Docketing  Creditor's  Privilege  Not  Duty.— To  docket 
his  Judgment  is  a  creditor's  privilege,  not  his  duty. 
If  he  falls  to  docket  it  he  may  lose  his  lien  on  the 
real  estate  aliened  to  a  purchaser  for  value  without 
notice.    Gumee  v.  Johnson,  77  Va.  712. 

Docketing,  Conclusive  Notice  to  All  —The  docketing 
of  a  judgment  is  constructive  but  conclusive  notice 
to  all  the  world  of  the  lien  of  such  judgment  Citi- 
zens' Nat  Bank  of  Charlottesville  v.  Manoni,  76  Va. 
808. 

4.  IMTXBBBT  SUBJBCT  TO  LiBN. 

Real  BsUte.— A  judgment  creditor  has  a  legal  lien 
on  the  lands  of  his  debtor,  and  has  a  right  to  rest  on 
that  lien  without  pursuing  his  debtor's  personalty. 
Blakemore  v.  Wise,  96  Va.  869,  28  S.  E.  Rep.  882. 

Judgment  Regarded  as  Uen  In  Chancery.- in  equity. 
Judgments  are  liens  on  the  whole  of  the  debtor's 
equitable  estate:  and  the  whole  Is  first  to  be  applied 
to  the  elder  judgment  then  the  whole  of  the  resi- 
due to  the  junior  judgment:  and  in  neither  case  is 
only  a  moiety  to  be  applied  to  their  satisfaction. 
Haleys  v.  Williams,  1  Leigh  140, 19  Am.  Dec.  748.  See 
Buchanan  v.  Clark,  10  Gratt  164:  Withers  v.  Carter, 
4  Gratt  407;  ParriU  v.  McKlnley,  6  W.  Va.  67. 

For  a  Judgment  creditor  has  a  lien  in  equity  on 
the  equitable  estate  of  the  debtor,  in  like  manner  as 
he  has  a  Hen  at  law  on  his  legal  estate.  Coutts  v. 
Walker,  2  Leigh  868;  Mlchaux  v.  Brown,  10  Gratt 
613. 

BqnItaMe Interest— Rule  In  Equity,  at  Law.— A  Judg- 
ment creditor,  who  has  recovered  judgment  against 
the  e€stui  otu  trusty  under  a  deed  of  marriage  settle- 
ment to  a  trustee,  cannot,  while  the  annuitant  is 
still  living,  subject  such  equitable  Interest  at  law,  to 
the  satisfaction  of  his  debt  but  such  equitable  inter- 
est Is  bound  by  the  judgment  in  equUy,  which  will 
apply  it  to  the  satisfaction  of  the  debt  Coutts  v. 
Walker,  2  Leigh  868. 

Partial  Payment  for  Land.- Where  a  party  pur- 
chases land,  and  pays  a  part  of  the  purchase  money, 
but  falls  to  pay  the  balance,  whereby  the  land  is 
resold,  he  has  an  equitable  interest  in  the  land. 
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whlcb  is  liable  to  a  jadffment  subsequently  obtained 
affalnst  him  by  another  party,  on  a  debt  ezlstlnff 
affalnst  tbe  delinquent  purcbaser  at  the  time  he 
made  them  partial  payment  on  the  land.  Davis  y. 
Vas&  (W.  Va.),  86  S.  £.  Rep.  826. 

Unrecorded  Ajetgmiient— Snlueqaent  Jodgmeat.— 
Where  a  person  has  an  equitable  title  to  land  under 
an  executory  written  contract  and  by  written  as- 
slflrnment  transfers  it  to  another,  which  asslffnment 
is  not  recorded,  and  a  Judgment  ffoes  against  the 
assignor,  the  assignment  is  void  as  to  such  judg- 
ment, and  the  equitable  riffht  to  the  land  under  the 
contract  and  assig-nment  is  subject  to  the  judgment 
because  of  failure  to  record  the  assignment.  Dam- 
ron  ▼.  Smith.  37  W.  Va.  580, 16  S.  E.  Rep.  807. 

Bqaltyof  Redemption.— A  judgrment  is  a  lien  upon 
an  equity  of  redemption  In  land,  and  will  be  pre- 
ferred to  a  subsequent  purchaser  of  the  equity  of 
redemption  not  hayiuff  the  leffal  title.  And  the 
lien  of  the  judgrment  extends  to  the  whole  equity 
of  redemption.  Mlchaux  v.  Brown,  10  Qratt.  612: 
Hale  V.  Home,  21  OratL  US. 

Jadffment  Sabeeqnent  to  Deed  of  Tmst.— A  creditor, 
whose  judgment  is  subsequent  to  a  deed  of  trust 
on  the  debtor's  land,  has  only  a  lien  on  his  equity  of 
redemption,  and  cannot  hare  the  deed  of  trust 
enforced,  and  the  land  sold  to  pay  the  debts  thereby 
secured,  until  default  Wytheville  Ice  Co.  v.  Frick, 
96  Va.  141,  80S.  E.  Rep.  491;  ShurCz  v.  Johnson,  28 
Oratt  657,  and  noU;  Wise  v.  Taylor,  44  W.  Va.  492,  29 
S.  E.  Rep.  1008. 

Equity  of  Redeoiptioa  First  UaUe.— The  equity  of 
redemption  in  land  conveyed  In  trust  by  a  judgment 
debtor  must  first  be  sold  to  satisfy  a  judg-ment 
before  recourse  can  be  had  to  aliened  lands.  Mc- 
Clung*  V.  Belme.  10  Leich  894:  Mlchaux  v.  Brown, 
10  Gratt  612.    See  Buchanan  v.  Clark,  10  Oratt  164. 

Damegee  on  DIssolntkHi  of  ln|aiiction.~The  damages 
on  the  dissolution  of  an  Injunction  to  a  judgment 
become,  as  to  the  party  obtaining  it  a  part  of  the 
judgment  and  are  embraced  in  the  Uen  of  the  judg- 
ment upon  the  equity  of  redemption.  Mlchaux  v. 
Brown,  10  Gratt  612. 

Uen  on  Curtesy  during  Wife's  LMe.— Where  prop- 
erty which  constitutes  a  wife's  separate  estate  is 
conveyed  by  a  deed  in  which  the  husband  unites,  a 
judgment  against  him  does  not  constitute  a  lien  on 
the  husband's  estate  by  curtesy  in  such  property, 
since  during  the  wife's  life  the  husband  had  no 
interest  in  the  property  to  which  the  judgment 
could  attach.  Bankers'  Loan  and  Investment  Co. 
V.  Blair,  90  Va.  606.  89  S.  E.  Rep.  281.  See  mono- 
graphic note  on  "Curtesy." 

interest  of  Vendee.-- Where  a  party  by  parol  con- 
tract conveys  property  to  another,  under  which  the 
grantee  takes  possession  and  holds  the  property, 
and  pays  the  purchase  money,  it  will  be  unaffected 
by  judgment  recovered  before  a  deed,  made  by  the 
grantor  to  the  grantee,  is  docketed,  and  the  judg- 
ment is  not  a  lien  on  the  land,  it  being  well  settled 
that  parol  contracts  are  not  embraced  in  the  mean- 
ing of  the  registration  acts,  Va.  Code  1878,  ch.  188, 
1 67.  Long  V.  Hagerstown  Agric,  etc.,  Co.,  80  Gratt. 
665;  Burkholder  v.  Ludlam,  80  Gratt  356;  Floyd  v. 
Harding.  28  Gratt  401:  Withers  v.  Carter,  4  Gratt 
407:  Marling  v.  Marling,  9  W.  Va.  79;  Hurt  v.  Prilla- 
man,  79  Va.  267;  Powell  v.  Bell,  81  Va.  822. 

So,  where  the  purchasers  under  a  parol  contract 
take  actual,  visible,  and  notorious  possession  and 
pay  the  purchase  money  in  full  before  notice  of  the 
judgment,  a  subsequent  judgment  against  the 
vendor  of  the  land,  before  the  deed  is  recorded. 


creates  no  Uen  thereon.  Brown  v.  Butler,  ff7Va. 
621,  18  S.  E.  Rep.  71.  See  also,  Anderson  v.  Nagle, 
12  W.  Va.  96. 

A  purchaser  of  land  by  a  parol  contract  whtdi  has 
been  so  far  executed  as  to  vest  the  right  to  compel 
his  vendor  to  execute  the  parol  contract  in  a  court 
of  equity,  has  an  equitable  right  in  the  land  so 
purchased,  which  a  court  of  equity  will  fully  pro- 
tect against  the  lien  of  a  subsequent  judgment 
creditor  of  his  vendor.  Snyder  v.  Biartln,  17  W.  Va. 
876;  Pack  v.  Hansbarger,  17  W.  Va.  818;  Snyder  v. 
Botkin,  87  W.  Va.  856. 16  S.  E.  Rep.  501:  Young  v. 
Devries,  81  Gratt  804. 

Where  a  party  sells  land,  by  a  verbal  contract 
to  another,  without  receiving  the  purchase  price, 
and  subsequently  becomes  surety  for  his  vendee, 
whereby  the  vendee  agrees  to  allow  his  vendor  to 
retain  the  legal  and  equitable  title  to  the  land  until 
he  pays  the  purchase  money  and  until  his  liability 
as  surety  is  discharged,  which  agreement  is  not  re- 
corded, and  later  the  vendee  becomes  a  bankrupt 
it  was  held  that  as  against  the  other  judgment  cred- 
itors of  the  vendee  (bankrupt)  the  agreement  be- 
tween the  vendor  and  vendee  is  valid  though  not 
recorded,  and  that  they  only  have  the  equities  of  the 
vend«e  against  the  vendor.  Coffman  v.  Niswander, 
86  Gratt  787. 

Parol  Contract  Must  Be  Certain  and  Definite.— But  in 
order  that  an  equitable  right  held  by  a  bonaAde  pur- 
chaser, under  a  parol  contract  who  has  paid  the 
purchase  money  and  received  possession,  may  be 
preferred  in  equity  to  the  liens  of  judgment  cred- 
itors subsequently  acquired  against  the  vendor,  the 
parol  contract  relied  on  must  be  certain  and  definite 
in  its  terms,  and  sustained  by  satisfactory  proof. 
Hurt  V.  Prlllaman,  79  Va.  867:  Floyd  v.  Harding.  2S 
Gratt  401:  Wright  v.  Pucket  ?2  Gratt  870. 

Adverse  Possession  for  Ten  Years.— When  the  con- 
veyance is  by  an  unrecorded  deed,  and  the  vendee 
has  held  the  property  adversely  for  the  period  of 
ten  years,  before  a  judgment  is  recovered  against 
the  grantor,  the  land  cannot  thereafter  be  subjected 
to  the  lien  of  such  judgment  As  soon  as  such  deed 
is  made  and  delivered,  though  unrecorded,  the 
holder  thereunder  will  be  adverse  to  the  world. 
Parkersburg  Nat  Bank  v.  Neal,  88  W.  Va.  744. 

Lends  l>urch«sed  by  Debtor  under  Executory  Cou- 
trect— A  judgment  creditor  has  no  Uen  on  land 
which  his  debtor  has  purchased  under  an  executory 
contract  of  sale,  where  the  contract  is  set  aside 
because  of  misrepresentation  by  the  vendor,  or 
because  of  default  of  the  debtor  in  making  stipu- 
lated payments,  and  It  is  immaterial  whether  the 
contract  was  set  aside  because  of  fraud  in  its  pro- 
curement or  the  failure  of  the  vendee  to  comply 
with  his  contract  Nelson  v.  Turner,  97  Va.  64.  SS  S. 
E.  Rep.  890. 

When  a  Lien  on  Lands  In  Purdiaser's  Hands. — On  the 
other  hand,  a  judgment  is  a  lien  on  the  lands  of  the 
debtor  after  they  pass  into  the  hands  of  bona  M» 
purchasers,  if  at  the  date  of  the  judgment  they  were 
owned  by  the  debtor.  Rodgers  v.  McCluer,  4  Oratt 
81. 

Injunction.— A  judgment  moreover,  is  a  lien  upon 
land  In  the  hands  of  a  purchaser,  though  at  the  time 
of  the  conveyance  execution  upon  the  judgment  was 
suspended  by  an  injunction.  And  the  lien  exists 
though  the  judgment  was  not  docketed,  the  pur- 
chaser having  had  notice  thereof.  Craig  v.  Sebrell, 
9  Gratt  181.    See  HutsonpIUer  v.  Stover,  12  Oratt 

579. 
Judgments  Recovered  in  Decedent's  LHMiau.— The 
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Jndcment  obtained  dnrin^  the  life  of  an  Intestate  U 
alien  npon  the  lands  In  the  hands  of  his  heirs  for 
the  payment  thereof,  and  Is  entitled  to  priority  of 
payment  ont  of  the  proceeds  of  the  sale  thereof 
oyer  a  simple  contract  creditor,  who  acquired  no 
eqnal  or  superior  lien  for  his  debt  upon  the  realty 
during  the  life  of  the  debtor.  Laidley  ▼.  Kline,  8  W. 
Va.21& 

JodgflMBt  mgabmt  Adadolstrator  Not  Lieo,^Bnt  the 
Judgment  obtained  by  a  creditor  against  theadmin- 
Iftrator  is  not  a  Judgment  lien  on  the  realty  of  the 
iDtesute.  L.aidley  v.  Kline.  8  W.  Va.  218;  Woodyard 
T.  Polsley.  14  W.  Va.  211. 

JyiliMiuC  Conicujad  by  Adatalstrator  d.  b.  a..  No 
Un.— A  Judgment  confessed  by  an  administrator  d€ 
bmi$  mm.  Is  no  lien  upon  the  lands  of  the  intestate. 
And  a  decree  showing  upon  its  face,  that  it  was 
enforcing  snch  a  Judmnent  as  a  lien  against  such 
land,  may  be  reviewed  and  reversed  upon  a  proper 
Mil  of  review  brought  for  that  purpose  by  the  heirs. 
Custer  V.  (duster,  17  W.  Va.  118. 

H«f  ftMd  —  WbUe  the  lien  of  a  Judgment  which 
attaches  before  a  homestead  in  the  land  is  claimed, 
cannot  be  enforced  during  the  existence  of  the 
homestead,  yet  it  will  have  priority  on  the  land  after 
the  homestead  is  abandoned  over  a  deed  of  trust 
executed  dnrin^r  the  occupancy  of  the  land  as  a 
homestead.    Bloee  v.  Bear.  87  Va.  177,  12  S.  E.  Rep. 


Acquired  Realty.— The  Uen  of  a  Judg- 
ment extends  to  all  the  land  owned  by  the  Judgment 
debtor  at  the  date  thereof,  or  which  may  have  been 
afterwards  acquired.  McClung  v.  Beime,  10  Leigh 
M:  Brockenbrongh  v.  Brockenbrough,  81  Oratt  680, 
andiKrftf. 

So  long  as  a  Judgment  may  be  revived.  It  is  a  lien 
Dpon  a  moiety  of  all  the  lands  owned  by  the  debtor 
at  the  date  of  the  Judgment,  or  which  are  afterwards 
acquired.  In  whosesoever  hands  they  may  have 
come.   Taylor  v.  Spindle,  2  Oratt.  44. 

The  lien  of  a  Judgment  will  attach  to  after- 
acquired  lands  of  a  debtor.  And  such  lands  ac- 
quired and  liened  by  the  debtor  subsequent  to  the 
rendition  of  a  Judgment,  are  within  the  terms  and 
reason  of  sec.  10.  ch.  180.  Code  of  W.  Va.  1800. 
Handly  v.  Sydenstrlcker,  4  W.  Va.  006. 

JadgHKots  for  iloney.  —  Judgments  for  money, 
whether  docketed  or  not,  bind  the  unaliened  lands 
to  the  debtor;  certainly  those  owned  by  him  at  the 
date  of  the  Judirmenu,  It  may  be,  those  subsequently 
acquired  in  the  order  in  which  the  Judgments  are 
recovered,  and  the  same  Is  true  of  decrees  for 
money:  and  so,  though  not  docketed,  they  bind  the 
debtor's  lands  subsequently  aliened  to  a  purchaser 
with  notice,  even  though  he  be  a  purchaser  for 
Talue:  but  unless  docketed,  they  are  not  liens  on 
lands  subsequently  aliened  to  &ona  .^(/a  purchasers 
for  value  without  notice,  and  a  trustee  in  a  deed  of 
trust  given  to  secure  a  debt  and  the  creditor  secured 
are  purchasers  for  value  within  the  meaning  of  the 
registration  law.  Rhea  v.  Preston,  75  Va.  767;  Hill 
V.  Rixey.  SO  Oratt  72,  and  note. 

Pw«oo«l  estate.— If  a  Judgment  creditor  (without 
suing  ont  execution)  flies  a  bill  in  chancery,  to  get 
■atisfaction  ont  of  the  real  and  personal  property  of 
the  debtor,  the  whole  being  conveyed  by  a  deed  of 
trust,  executed  during  the  terms  in  which  the  Judg- 
ment was  obtained,  and  providing  that  the  property 
conveyed  may  be  sold  by  the  trustees  to  answer  the 
purposes  of  the  trust,  the  court  ouffht  to  dismiss  the 
bill  as  to  the  personal  property,  without  prejudice 
to  the  plaintiff's  right,  if  any,  to  the  residuary 


money  resulting  to  the  debtor,  from  the  sale  of  that 
property,  after  satisfying  the  deed;  but  should 
direct  the  trustees  to  sell  the  lands,  and  out  of  the 
proceeds  thereof,  to  satisfy  the  Judgment  in  the  first 
place,  and  afterwards  perform  the  trusts  reposed  in 
them  by  the  deed.  Mutual  Assur.  Society  v.  Stan- 
ard,  4  Munf .  680. 

Pnrcbsss  rUmey  Bonds.— It  was  held  in  Logan  v. 
Pannill.90  Va.  11,  17  S.  £.  Rep.  744.  that  a  Judgment 
not  docketed  in  the  county  wherein  the  land  of  the 
debtor  lies,  and  is  sold  under  a  decree  in  partition, 
does  not.  npon  being  docketed  in  such  county, 
become  a  lien  upon  bonds  for  the  purchase  money 
in  the  hands  of  the  assignee  who  has  no  notice  of  the 
Judgment  though  title  to  the  land  was  retained  by 
the  prior  owners  as  security  for  the  payment  of  the 
bonds,  because  the  bonds  are  personalty,  and  not 
subject  to  the  lien  of  any  Judgment  when  no  execu- 
tion is  sued  out  upon  them. 

So  also,  a  Judgment  is  not  a  lien  on  notes  given 
by  a  purchaser  for  unpaid  purchase  money  for  the 
land  on  which  the  Judgment  is  a  lien,  nor  do  such 
notes,  together  with  the  unaliened  lands  of  the  judg- 
ment debtor,  constitute  a  common  fund  for  the 
payment  of  the  Judgment  Blakemore  v.  Wise,  06 
Va.  200,  28  S.  £.  Rep.  882. 

BqtOty  Jurisdiction.— Section  8  of  chap.  180.  W.  Va. 
Code  1808,  confers  upon  courts  of  equity.  Jurisdic- 
tion and  authority  to  enforce  Judgment  liens 
against  the  lands  of  the  Judgment  debtor,  whether 
he  has  personal  property  or  estate,  out  of  which 
the  Judgment  might  be  made  by  process  of  exe- 
cution, or  not  Marling  v.  Robrecht  18  W.  Va. 
440:  Pecks  v.  Chambers,  8  W.  Va.  2ia 

Lands  Exchanged— Psilnre  of  Orsntee  to  Record.— If 
upon  an  exchang'e.  the  parties  executed  mutual 
conveyances,  but  the  grantee  of  one  tract  falls  to 
record  his  deed.  Judgment  against  the  grantor 
binds  the  land  so  given  in  exchange  as  well  as  that 
received  in  exchange,  the  rights  of  the  parties  are 
not  affected  by  the  character  of  the  consideration 
for  the  unrecorded  deed.  Price  v.  Wall,  07  Va.  884, 
88  S.  B.  Rep.  600. 

Prlndpel's  Lands— 5aretles  Secored.— a  Judgment 
against  the  principal  debtor  and  sureties  in  the 
debt  is  a  Uen  on  the  land  of  the  principal,  although 
the  sureties  are  secured  by  a  deed  of  trust  Kent  v. 
Matthews,  12  Leigh  878. 

Damages  and  Costs.— A  judgment  lien  includes  not 
only  the  amount  of  the  original  Judgment  but  also 
the  damages  and  costs  in  the  court  of  appeals. 
McClung  V.  Beime,  10  Leigh  804;  McCance  v.  Taylor, 
10  Oratt  680. 

6.  Amount  of  Lixn.— One  who  purchases  land  sub- 
ject to  a  Judgment  lien  is  not  affected  by  a  subse- 
quent Judgment  against  the  same  lan^  for  an 
amount  in  excess  of  such  lien  to  which  he  was  not  a 
formal  party  and  in  which  the  true  amount  of  the 
first  Judgment  lien  was  not  litigated,  and  he  may 
satisfy  such  lien  by  the  payment  of  the  amount 
called  for  by  the  Judgment  under  which  he  pur- 
chased. Bensimer  v.  FAl.  86  W.  Va.  16, 12  S.  E.  Rep. 
1078. 

0.  TKBBrrORIAIi  EXTXNT. 

Lands  In  Aaotlier  County.— Where  a  creditor  has 
Judgments  in  one  county  against  persons  who  have 
an  Interest  in  lands  in  another  county,  and  knows 
of  the  pendency  of  a  suit  to  partition  such  lands, 
and  he  does  not  Intervene  in  such  suit  or  record  his 
Judgments  In  the  latter  county  till  after  a  sale  of 
the  land  is  confirmed,  and  does  not  give  the  pur- 
chaser actual  notice  of  his  Judgments  before  the 
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porcliase  money  is  paid,  lie  cannot  subject  the  land 
to  the  payment  of  snch  jndffments.  Logan  v. 
Pannill.  90  Va.  11. 17  S.  E.  Rep.  744. 

Where  a  judgment  was  recovered  in  the  coonty 
court  of  Monroe  county,  W.  Va.,  in  March  1861, 
affainst  three  debtors,  W.,  S.  and  O.,  and  the  latter 
lived  in  Bath  county,  but  durin^r  the  war.  died, 
leaving  real  estate  in  Bath  county,  it  was  held  that 
the  judgment  constituted  as  between  the  parties 
thereto,  a  lien  on  the  real  estate  in  Bath  county, 
whether  the  judgment  was  docketed  or  not,  and  the 
lien  of  the  judgment  on  the  lands  of  O.  in  Bath 
county,  was  neither  lost  nor  impaired  by  reason  of 
the  division  of  the  state  of  Virginia  Into  two  states, 
and  the  falling  of  the  county  of  Monroe  into  the 
state  of  West  Virginia,  moreover,  the  certificate  of 
the  clerk  of  the  circuit  court  of  Monroe  county. 
West  Virginia,  of  the  records  of  which  court  the 
records  of  the  former  county  court  of  Monroe  form 
a  part,  is  proper  evidence  of  the  judgment  Oate- 
wood  V.  Ooode,  88  Oratt  88a 

7.  COMMSNOXMIirr  AND  PUBOBDBNCB  OV  LlBN.— The 

statutes  give  a  direct,  positive,  express,  and  absolute 
lien  of  a  jud^rment  arainst  all  the  lands  of  or  to 
which  the  debtor  shall  be  possessed  or  entitled  at  or 
after  the  date  of  such  judgment,  or  if  it  was  ren- 
dered in  court,  at  or  after  the  commencement  of 
the  terms,  at  which  It  was  so  rendered;  and  such 
lien  continues  until  It  is  in  some  learal  manner  dis- 
charged. Oode  West  Va..  ch.  180,  S  6;  Code  Va. 
1800.  ch.  180.  1 0;  Renick  v.  Ludington,  14  W.  Va.  807; 
McClaskey  v.  O'Brien,  10  W.  Va.  792;  Duncan  v.  Cus- 
tard, 84  W.  Va.  780;  Anderson  v.  Nagle,  IS  W.  Va. 
98;  Borst  v.  Nalle,  28  OratL  488;  Oumee  v.  Johnson, 
77  Va.  718. 

Judgment  liens  in  their  priorities  should  be  fixed 
according  to  the  dates  of  the  judgments.  Qrant- 
ham  V.  Lucas,  24  W.  Va.  881. 

Forfeited  Porttacoming  Bond.— A  forfeited  forth- 
coming bond  has  the  force  of  a  judgment  so  as  to 
create  a  lien  upon  the  lands  of  the  obliarors,  only 
from  the  time  the  bond  was  returned  to' the  clerk's 
ofllce.  Cabell  v.  Given,  80  W.  Va.  700,  6  S.  E.  Rep. 
448;  Land  Co.  v.  Calhoun,  10  W.  Va.  861;  Jones  y. 
Myrick.  8  Gratt.  210;  Lipscomb  v.  Davis.  4  Leiffh  806w 

Though  a  forthcoming  bond  is  forfeited,  and  not 
quashed,  yet  in  equity  the  lien  of  the  original  judg- 
ment still  exists;  and  if  the  obllfors  in  the  bond 
prove  insolvent,  so  that  the  debt  is  not  paid,  a  court 
of  law  will  quash  the  bond  so  as  to  revive  the  lien  of 
the  original  judgment.  Jones  v.  Myrick.  8  Gratt. 
179. 

Where  the  only  evidence  of  the  time  a  forthcom- 
ing bond  was  returned  to  the  clerk's  ofllce  was 
an  indorsement  as  follows:  '^Notice  proved  and 
docketed  in  court.  10  October,  1868,  and  mo.  to  quash," 
—such  bond  would  have  the  force  of  a  judgment 
from  the  date  in  the  endorsements,  and  the  require- 
ment by  the  statute  (Code  W.  Va.  1800,  ch.  189.  sec.  8) 
that  the  clerk  of  the  court  shall  indorse  on  a  for- 
feited forthcoming  bond,  "the  date  of  its  return," 
is  directory.  Cabell  v.  Given,  80  W.  Va.  700. 6  S.  E. 
Rep.  442. 

Uen  Not  Dlvflsted  by  CsocelUtioii  of  Deed  of  Tnwt— 
A  judgment  becomes  a  lien  on  property  conveyed  to 
the  judgment  debtor  as  a  trustee  for  his  wife, 
where  the  husband,  who  was  insolvent,  paid  the 
consideration,  and  such  is  not  divested  by  a  return 
and  cancellation  of  the  deed  unrecorded.  Kline  v. 
Triplett.  8  Va.  Dec  489.  86  S.  E.  Rep.  888. 

Priority  of  Judgment  Uen  Limited  to  Amount  of  Jodg- 
-A  purchaser  of  land  which  is  subject  to  the 


lien  of  a  judgment  takes  it  subject  only  to  the 
amount  called  for  by  the  judgment,  and  it  is  not 
Uable  to  the  judgment  increased  by  usury,  under  a 
subsequent  agreement  between  the  creditor  and 
judgment  debtor.  Bensimer  v.  Fell.  86  W.  Va.  16. 12 
S.  £.  Rep.  1078. 

Whether  Uon  Attaches  to  Pnod  Received  from  Ssle.- 
Where  a  judgment  creditor  has  made  an  election  to 
receive  part  of  his  debt  out  of  the  proceeds  from 
the  sale  of  lands  on  which  his  judgment  was  a  prior 
lien,  he  cannot  afterwards  enforce  his  lien  against 
the  land.  Efllnger  v.  Kenney.  92  Va.  846.  28  &  E. 
Rep.  748. 

Judgment  agaliist  Sheriff- When  Uen  Commosmsw- 
A  judgment  against  a  sheriff  is.  under  ch.  196  of 
W.  Va.  Code  of  1878.  a  lien  from  the  time  he  is  served 
with  notice  or  summons  pursuant  to  which  the 
judgment  is  afterwards  rendered,  and  is  superior 
to  a  deed  of  trust  executed  by  the  sheriff  after  such 
service  of  summons.  Hoge  v.  Brookover.  88  W.  Va. 
804. 

Order  of  5n^|ectlon  of  Lands— Lands  Retained  by 
Debtor.— If  the  judgment  debtor  retains  snlBcleni 
lands  to  pay  the  judgment  they  should  be  first  sub- 
jected.   Blakemore  v.  Wise,  96  Va.  809.  88  S.  E.  Bep. 


Ekiuity  requires,  where  a  judgment  lien  is  aought 
to  be  enforced,  that  the  lands  owned  by  the  debtor 
at  the  time  of  the  attempt  to  enforce,  should  be 
applied  to  the  discharge  of  the  judgment  before 
resorting  to  land  upon  which  the  judgment  is^  also 
a  lien,  then  in  the  hands  of  his  alienee.  Handly  v. 
Sydenstricker,  4  W.  Va.  006. 

If  a  judgment  is  obtained  which  is  a  lien  on  the 
lands  of  the  judgment  debtor,  and  the  judgment 
debtor  sells  and  conveys  part  of  it,  generally  the 
judgment  creditor  should  be  required  in  the  first 
instance  to  exhaust  the  unsold  portion.  McClaskey 
V.  O'Brien.  10  W.  Va.  791. 

If  the  first  alienee  of  a  portion  of  the  land  liable 
to  judgment  liens  fails  to  put  his  deed  of  record. 
and  a  subsequent  alienee,  who  bought  another 
portion  of  the  lands,  liable  to  the  judgment  liens, 
puts  his  deed  of  record,  still  the  lands  of  such  last 
alienee  must  be  held  liable  for  such  judgment  liens 
before  the  lands  of  the  first  alienee.  Renick  ▼.  L*nd- 
ington.  80W.  Va.  611. 

But  if  the  lands  owned  by  the  debtor  are  not 
sufficient  to  satisfy  the  judgment  lien,  then  the 
real  estate  last  owned  and  aliened  is  liable,  ontil  it 
is  fully  satisfied.  In  the  suit  for  the  purpose  of 
enforcing  the  lien,  unless  it  shall  appear  that  the 
land  first  liable  would  be  sufficient  to  discharge  it, 
it  would  not  be  error  to  decree  or  advertise  together 
the  sale  of  all  the  lands  upon  which  the  lien  exlated, 
and  then  proceed  to  sell  it  in  the  order  in  which  it 
was  liable  until  a  sufficient  sum  is  realised  to  pay  off 
the  suit.    Handly  v.  Sydenstricker.  4  W.  Va.  OOft. 

Residue  of  Land  Unallcned  Plrrt  LlaMo.— Where 
some  of  the  land  conveyed  by  a  judgment  lien  Is 
included  in  a  deed  of  trust  subsequent  to  the 
judgment  and  the  residue  of  it  is  not.  such  residue. 
not  included,  should  first  be  sold  to  satisfy  the 
prior  judgment,  and  if  insufficient  to  dischargre  the 
judgment,  then  the  lands  included  in  the  deed  of 
trust  should  be  sold,  and  so  much  of  the  proceeds 
thereof,  as.  with  the  proceeds  of  the  land  not 
included  in  the  deed,  amount  to  a  motety  of  the 
whole,  should  be  applied  to  the  satisfaction  of  the 
judgment  If  there  is  another  judgment  haTlng 
priority  over  the  deed  of  trust  the  proceeds  of  the 
other  moiety  of  the  land  sold,  included  in  tbe  deed 
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of  trnst  should  be  applied  to  satisfy  it    Buchanan 
T.  Clark,  10  Gratt.  104. 
UmsoI  Undocketod  Jadsmcots— Proceeds  of  Lmd 

Cfiuold.— Various  Jadgments  are  rendered  affainst  a 
debtor,  and  the  Junior  judffments  are  docketed, 
and  the  senior  undocketed,  and  in  this  state  of 
things  the  debtor  conveys  a  part  of  the  land  to  a 
purchaser  for  valuable  consideration  without  notice 
of  the  undocketed  Judgments,  and  the  docketed 
judgment  liens  are  notdischarged,  the  liens  of  the 
undocketed  Judgments  must  be  discharged  out  of 
the  proceeds  of  the  unsold  lands,  althouirh  the  ef- 
fect might  be  to  reauire  the  holders  of  the  docketed 
judgment  to  resort  in  whole  or  in  part  to  the  land 
ao  conveyed  for  the  satisfaction  of  their  Judgment 
Uens.  Senick  v.  Ludingrton,  14  W.  Va.  Btft;  McClaskey 
V.  O'Brien,  16  W.  Va.  792.  See  also,  Duncan  v.  Custard, 
24  W.  Va-  730. 

Priority  over  Uarecorded  Deed.— A  Judgment  cred- 
itor, whose  J  udg'ment  has  been  duly  docketed,  and 
who  has  brouirht  suit  to  enforce  the  lien  on  the 
Judgment  debtor's  land,  is  entitled  to  priority  over 
a  grantee  of  the  judgment  debtor  claiming  under  a 
deed,  not  recorded  until  after  the  commencement 
of  the  suit,  and  after  the  expiration  of  twenty 
months  from  its  execution  and  acknowledgment: 
since  such  a  deed  is  void,  under  Va.  Code,  I  24<B,  as 
to  creditors  whose  rights  have  attached  before  It 
was  recorded.  Robinson  v.  Bank.  1  Va.  Dec.  7flO,  17 
&  £.  Rep.  789. 

Priority  of  Jndgmmiit  over  Purcliaje  iloney  Notes.— 
Also  Judgments  recovered  against  the  vendor  of 
land  and  docketed  before  his  deed  of  conveyance  to 
the  purchaser  is  admitted  to  record,  have  priority 
over  the  notes  given  by  such  purchaser  for  deferred 
payments  on  the  land,  though  such  notes  are 
secured  by  a  deed  of  trust  made  contemporaneously 
with  the  deed  of  conveyance  to  him,  and  duly  re- 
corded before  the  recovery  of  such  judgments. 
Jones  V.  Byrne,  94  Va.  751.  27  S.  E.  Rep.  601. 

Pi  lot  I ty  of  Trust  Deed  over  Judgment.— Where  a 
party  conveys  land  in  trust  to  secure  the  payment 
of  a  debt,  and  subsequently  sells  lands  he  holds  as 
trustee  for  his  wife  and  children  to  pay  the  debts, 
the  wife  and  children  have  an  Implied  trust  in  their 
favor  on  the  tract  of  land  deeded  to  secure  the  pay- 
ment of  the  debt,  which  refers  back  to  the  date  of 
the  trust  deed,  and  has  priority  over  Judgment  cred- 
itors who  recovered  Judgments  between  the  record- 
ing of  the  deed  and  the  payment  out  of  the  proceeds 
of  the  land  held  by  him  as  trustee  for  his  wife  and 
children,  even  though  the  Judgrments  were  re- 
covered before  the  payment  by  the  husband.  War- 
wick V  Warwick,  81  Oratt  70. 

Priority  of  Vendor's  Lien.— Where  the  vendor's  lien 
is  retained  in  a  contract  for  the  sale  of  land,  though 
the  contract  is  not  recorded,  the  vendor's  lien  has 
priority  to  that  of  the  Judgrment  creditors  of  the 
vendee.    Shlpe  v.  Repass,  28  Oratt  710. 

As  between  Prlnclpol  and  Surety.— In  a  suit  to  en- 
force judgment  liens  on  the  lands  of  the  principal 
debtor  and  his  sureties,  the  principal's  lands  should 
be  exhausted  before  subjecting  that  of  the  sureties. 
Wytheville  Ice  Co.  v.  Prick,  96  Va.  141,  80  S.  E.  Rep. 
401;  Womack  V.  Paxton,  84  Va.  9,  6  S.  £.  Rep.  560: 
Stovall  V.  Bank,  78  Va.  188.  See  Horton  v.  Bond,  28 
Gratt.  816:  Gentry  v.  Allen,  82  Gratt.  254.  See  Ross 
T.  M'LAUchlan,  7  Gratt  80. 

Where  Judgrment  is  rendered  agrainst  a  principal 
and  his  sureties,  which  is  paid  by  the  sureties,  the 
judgment  is  a  lien  in  favor  of  the  sureties  prior  to  a 
subseqnent  trust  deed,  althougrh  the  sureties  have 


permitted  the  proceeds  of  other  property  conveyed 
by  their  principal  In  trust  for  them  to  be  applied  in 
satisfaction  of  another  Judgment  against  their  prin- 
cipal.   Kent  V.  Matthews,  12  Leigh  578. 

As  between  Two  Tmst  Creditors  of  Same  Debtor.— 
As  between  two  trust  creditors  of  the  same  debtor, 
secured  on  separate  properties,  a  prior  Judgment 
lien  must  be  first  paid  out  of  the  proceeds  of  the 
property  subject  to  the  second  trust  to  the  relief  of 
the  property  subject  to  the  first  both  by  reason  of 
the  statute  and  the  doctrine  of  subrogation.  First 
Nat  Bank  v.  Simms  ( W.  Va.),  88  S.  E.  Rep.  526.  See 
Woods  V.  Douglas,  40  W.  Va.  067. 88  S.  B.  Rep.  771 :  Ball 
V.  Setzer.  88  W.  Va.  444,  10  S.  E.  Rep.  798. 

Judinnents  Superior  to  Wife's  Trust  Deed.— Where 
during  the  pendency  of  a  suit  against  an  insol- 
vent husband,  instituted  for  the  purpose  of  obtain- 
ing a  Judgment  on  a  note  executed  by  him,  the 
husband  executes  a  deed  of  trust  on  his  real  estate 
to  a  trustee,  to  secure  to  his  wife  the  payment  of  a 
sum  of  money  which  she  claims  she  had  loaned  him, 
which  he  had  used  in  his  business,  and  which  sum 
was  barred  by  the  statute  of  limitations  when  the 
trust  was  executed,  and  amounted  to  nearly  the 
value  of  the  real  estate,  such  trust  deed  cannot  as 
alien,  take  precedence  over  Judgments  obtained  by 
the  bona  /tde  creditors  of  the  husband  on  debts  cre- 
ated before  the  trust  was  executed,  on  the  unsup- 
ported testimony  of  the  husband  and  wife.  Bfiller 
V.  Cox,>88  W.  Va.  747, 18  S.  E.  Rep.  96a 

SfMdflc  Uens  PaM  First.— The  proceeds  of  lands  of 
a  Judgment  debtor  sold  by  a  commissioner  must  be 
applied  to  the  satisfaction  of  specific  liens  against 
such  lands  according  to  their  respective  priorities, 
and  a  Judgrment  subsequently  rendered  cannot  be 
made  a  general  lien  on  such  lands  until  the  spe- 
cific liens  are  paid.  Button  v.  Lockrldge,  22  W.  Va. 
169. 

BqnItsMeand  Legal  Estates  on  Same  Footing.— As  to 
the  order  of  subjecting  lands  to  a  judgment  lien, 
those  conveyed  by  an  equitable  title  stands  on  the 
same  footing  as  those  conveyed  by  a  legal  title. 
Rodg-ers  v.  McCluer,  4  Gratt  81. 

a.  Lands  aubj€ct  to  lAen  in  Inverse  Order  of  Alienation. 
—Lands  subject  to  a  Judgment  lien,  parts  of  which 
have  been  aliened  at  different  times,  are  liable  to 
the  satisfaction  of  the  lien  in  the  inverse  order  of 
alienation.  McClung-  v.  Beime,  10  Leigh  894,  over- 
ruling Beverley  v.  Brooke,  2  Leigh  425;  Harman  v. 
Oberdorfer,  88  Gratt  497,  and  note;  Nelson  v.  Turner. 
97  Va.  54,  88  S.  E.  Rep.  890:  Button  v.  Lockridge,  22 
W.  Va.  159;  Rodg-ers  v.  McCluer,  4  Gratt  81:  Alley 
V.  Rogers,  19  Gratt  889;  Jones  v.  Phelan,  20  Gratt 
229;  Jones  v.  Myrick,  8  Gratt  179;  Bren^le  v.  Richard- 
son, 78  Va.  400.    See  Londons  v.  Echols,  17  Gratt  20. 

'"The  law  is  now  well  settled  that  where  land 
which  is  subject  to  the  lien  of  a  Judgrment  or,  other 
incumbrance,  is  sold  in  parcels  to  different  persons 
by  successive  alienations,  it  is  chargeable  in  the 
hands  of  the  purchaser  in  the  inverse  order 
of  such  alienations.  This  rule  is  not  only  estab- 
lished by  the  decisions  of  courts  of  equity,  but  in 
Virginia  it  is  prescribed  by  statute.  Barman  v. 
Oberdorfer,  88  Gratt  497.**  Per  Staples,  J.  Whlt- 
ten  V.  Saunders,  75  Va.  507;  Renick  v.  Luding-ton,  20 
W.  Va.  587.  See  also,  Schultz  v.  Bansbrougrh,  88 
Gratt  507;  Miller  v.  Bolland.  84  Va.  052,  5  S.  E.  Rep. 
701. 

Lands  Primarily  Uable.— Lands  being  liable  for 
Judgments  In  the  inverse  order  of  alienation,  those 
primarily  liable  should  be  first  subjected  before 
proceeding  against  the  purchaser  whose  land  is 
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only  secondarily  liable.    Nelson  v.  Turner,  97  Va. 
54,  88  S.  E.  Rep.  890. 

Oldest  Unpaid  Qeoeral  Ueo.— The  holder  of  the  old- 
est anpaid  judffment  lien  is  entitled  to  be  first  paid 
out  of  the  property  of  the  debtor,  where  his  lien  is  a 
general  one.  Max  Meadows  Land  &  Imp.  Co.  v.  Mc- 
Gavock,  98  Va.  41 1,  88  S.  E.  Rep.  490. 

Parties  to  Salt  Sabseqiwnt  to  Order  for  Acoonat  of 
Liens.— Where  a  jndffment  creditor  brings  salt  to 
enforce  his  Hen,  and  after  an  account  of  liens  is 
ordered  to  be  taken  by  the  commissioner  and  other 
liens  are  proved,  several  other  judgment  creditors 
become  parties  to  the  suit  and  prove  their  liens, 
they  are  entitled  to  have  the  lands  sold  for  their 
relief  in  the  order  of  their  respective  merits  and 
rights,  and  each  is  entitled  to  relief  in  the  cause 
according  to  the  merits  of  his  cause,  and  the  lands 
of  the  debtor  are  liable  in  the  inverse  order  of 
alienation  under  Va.  Ck)de  1878,  ch.  188, 1 10.  Brengle 
V.  Richardson,  78  Va.  400. 

Effect  of  Release  or  Walvorof  Uen  on  One  ParceL— A 
judgment  creditor  having,  by  his  contract,  waived 
or  lost  his  right  to  subject  the  land  first  liable  to 
satisfy  his  judgments,  is  not  entitled  to  subject  the 
lands  next  liable  for  the  whole  amount  of  his  judg- 
ment but  only  for  the  balance  after  crediting 
thereon  the  value  of  the  land  first  liable.  Jones  v. 
Myrick,  8  Oratt  179. 

Release  of  Lands  Aliened  by  Debtor.— The  lands 
aliened  by  the  debtor  constitute  a  secondary  fund 
for  the  payment  of  the  judgment,  and  neither  a 
release  of  these  lands,  nor  the  failure  to  subject 
certain  notes  for  unpaid  purchase  money  on  land  is 
prejudicial  to  subsequent  judgment  creditors  who 
obtained  their  judgments  after  the  alienation,  but 
before  the  release  by  the  first  judgment  creditor. 
Blakemore  v.  Wise,  95  Va.  909,  88  S.  E.  Rep.  888. 

Effect  of  Release,  by  Prior  Party  of  Property  5ab|ect 
to  Second  Deed.— If  a  prior  judgment  lienor  releases 
the  property  subject  to  a  second  deed  of  trust  the 
proceeds  of  which  are  amply  suflldent  to  satisfy 
his  judgment  lien,  he  cannot  enforce  payment  of 
such  judgment  lien  out  of  the  property  subject  to  a 
first  deed  of  trust  until  such  latter  trust  is  fully 
satisfied.  First  Nat.  Bank  v.  Simms  (W.  Va.),  88  S. 
E.  Rep.  586. 

A  defendant  bought  a  tract  of  100  acres  of  land  for 
$1,400.  giving  a  deed  of  trust  to  secure  the  purchase 
money.  He  afterwards  paid  1800  in  cash,  in  consid- 
eration of  the  vendor's  releasing  00  acres  of  the  land, 
and  agreeing  to  look  to  the  other  100  acres  for  pay- 
ment of  the  balance  of  lOOO,  for  which  the  defendant 
executed  new  notes.  These  were  assigned  to  the 
plaintiff,  in  whose  favor  the  defendant  afterwards 
confessed  judgment  thereon.  i7«<<i,  that  the  lien  of 
this  judgment  extended  to  the  defendant's  interest 
in  the  whole  tract  of  100  acres,  notwithstanding  the 
release  of  part  of  it  from  the  vendor's  lien,  of  which 
the  plaintiff  had  no  notice.  McFarland  v.  Fish,  84 
W.  Va.  648,  12  S.  £.  Rep.  548. 

Failure  to  Record— Voluntary  Release.— Where  a 
grantee  of  land  falls  to  record  his  deed  until  after  a 
judgment  is  obtained  against  the  grantor,  the  lien  of 
the  judgment  plaintiff  will  not  be  postponed,  as  to 
other  land  of  the  grantor,  to  the  liens  of  judgments 
rendered  after  such  deed  was  recorded,  because 
such  judgment  plaintiff  voluntarily  released  his 
lien  on  the  land  conveyed.  Blakemore  v.  Wise.  95 
Va.  209,  88  S.  E.  Rep.  882. 

Bffbct  of  Release  of  One  of  Several  Joint  Judgment 
Debtors.— One  of  several  joint  judgment  debtors 
may  be  proceeded  against  to  enforce  the  payment 


of  his  part  of  the  judgment,  where  the  complainant 
has  released  him  on  the  record  from  all  liability  for 
the  shares  of  the  other  judgment  debtors.  More- 
over, this  objection,  raised  for  the  first  time  in  an 
appellate  court,  comes  too  late.  Preston  v.  Bank, 
97  Va.  8S8,  88  S.  E.  Rep.  546. 

Lands  Sold  Contenporaneonsly.- Where  the  differ- 
ent parcels  of  land  are  sold  contemporaneously, 
they  must  contribute  xfro  rata  to  the  satisfaction  of 
the  judgment    Harman  v.  Oberdorfer,  88  Oratt.  497. 

Voluntary  Purchasers  of  Land  Subject  to  Lien.— It 
seems  that  voluntary  purchasers  of  lands  subject  to 
the  lien  of  a  judgment  are  personally  responsible  in 
equity  to  the  creditors  (the  goods  and  chattels  of 
the  debtor  being  exhausted)  for  half  the  profits  (or 
so  much  of  half  as  may  be  sufllclent  to  satisfy  the 
judgment)  jointly  and  not  pro  rata,  notwithstanding- 
they  hold  tracts  of  unequal  values,  and  by  distinct 
conveyances.    Winston  v.  Johnson.  8  Munf.  806. 

b.  DoetHneo/RelaHon.—** At  common  law,  all  Judg- 
ments were,  by  legal  fiction.  It  is  said,  supposed  to 
be  entered  on  the  first  day  of  the  term  of  the  court 
at  which  they  were  recovered.  This  rule  has  al- 
ways prevailed  in  this  state  whenever  the  action.  In 
which  the  judgment  was  rendered,  was  in  such  con- 
dition that  it  might  have  been  tried,  if  it  had  hap- 
pened to  occupy  the  first  place  on  the  docket.  And 
the  law,  not  regarding  fractions  of  a  day,  the  Uen  of 
a  judgment  began  by  relation  at  the  first  moment 
of  the  first  day  of  the  term.  The  Mutual  Assurance 
Society  V.  Stanard,  4  Munf.  689:  Ooutts  v.  Walker.  8 
Leigh  808;  Skipwlth  v.  Cunningham,  8  Lielrh  871; 
Horsley  v.  Qarth,  2  Oratt  474:  Withers  v.  Carter. 
4Gratt.  407;  Jones  v.  Myrlck.  8  Oratt  179;  Brocken- 
brongh  v.  Brockenbrough,  81  Oratt  580;  Yates  v. 
Robinson,  80  Va.  475;  and  Janney  v.  Stephen,  2  Pat. 
&  H.  11."  Hockman  v.  Hockman,  98  Va.  465.  95  S.  £. 
Rep.  584. 

The  Uen  of  a  judgment  upon  the  lands  of  the 
party  relates  back  to  the  commencement  of  the 
term  at  which  it  is  obtained.  Mutual  Assur.  Soc  v. 
Stanard,  4  Munf.  689;  Jones  v.  Myrlck,  8  Oratt  179. 

Fractions  of  a  Day.— As  a  general  rule  the  law  does 
not  regard  fractions  of  a  day:  but  this  rule  is  de- 
parted from  in  many  cases  where  the  purposes  of 
justice  require  it  Courts  would  be  very  slow  to 
decide  that  a  man  by  a  fiction  of  law,  is  to  be  con- 
sidered a  felon  before  the  conviction  has  actually 
taken  place.    Neale  v.  Utz,  75  Va.  480. 

Judgment  by  Confession  In  Vacation.— The  Uen  of  a 
judgment  or  decree  begins  with  the  first  moment  of 
the  day  on  which  it  attaches.  If  it  is  a  judgment  by 
confession  entered  in  vacation,  the  Uen  commences 
with  the  first  moment  of  the  day  of  such  entry, 
irrespective  of  the  hour  at  which  the  entry  was  In 
fact  made.  Hockman  v.  Hockman,  98  Va.  465,  25  S. 
E.  Rep.  684. 

"By  reason  of  this  rule  that  the  whole  term  is  one 
day,  the  common-law  rule  was  that  a  judgment  ren- 
dered on  any  day  has  relation  to.  and  is  a  judgment 
of.  its  first  day.  This  doctrine  or  rule  had  always 
been  recognized  in  Virginia  before  we  had  a  statute, 
but  it  is  now  embodied  in  a  statute,  as  regards  the 
effect  of  a  judgment  as  a  lien.  Code  of  W.  Va..  ch. 
189,  sec.  5."  Dunn  v.  Renick,  40  W.  Va.  849,  8SS.  E. 
Rep.  00. 

Must  Be  in  Condition  to  Be  Heard.— But  though  a 
decree  or  judgment  relates  to  the  first  day  of  the 
term,  yet  if  the  case  was  not  ready  for  hearingr  or 
trial,  and  therefore  no  Judgment  or  decree  coold 
have  been  given  on  such  first  day  had  it  occupied 
the  first  place  on  the  docket  it  does  not  relate  to  the 
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first  day,  bat  baa  tbe  date  of  its  actual  entry  of 
record.  Dnnn  r.  Renick,  40  W.  Va.  840,  23  S.  E.  Rep. 
6S:  Yates  v.  Bobertson,  80  Va.  476;  First  Nat.  Bank  v. 
Handnf  ton,  etc,  Co.,  41  W.  Va.  580,  28  S.  E.  Rep.  798; 
Witbers  v.  Carter,  4  Gratt  407;  Hockman  y.  Hock- 
man.  88  Va.  46K,  25S.  B.  Rep.  584. 

A  jndjnnent  In  any  case,  fully  matured,  so  that  It 
could  be  tried  on  the  first  day  of  the  term,  after  it 
had  been  set  for  that  day,  relates  to  the  first  day  of 
tlie  term,  and  this  rule  applies  to  a  judgment  on 
attachment.  Smith  v.  Parkersburg  Co-Op.  Ass'n 
CW.  Va.).  87  S.  E.  Rep.  045. 

Oomauiuctwntnt  off  Terai.~The  commencement  of 
the  term  to  which  the  lien  of  a  judg-ment  has  rela- 
tion Is  the  last  day  of  the  term  upon  which  the 
court  sits.  Sklpwith  y.  Cunningham.  8  Leigh  871. 
See  Brown  v.  Hume,  18  Gratt  408. 

But  the  term  Is  not  considered  as  commencing  on 
the  day  appointed  by  law  for  its  commencement, 
when  in  point  of  fact  the  court  is  not  held  until 
afterwards.    Skipwith  t.  Cunningham.  8  Leiflrh  871. 

Jutffcats  at  5aiiie  Thne  Placed  on  Equality.— An 
office  Judgment  confirmed  on  the  last  day  of  a  term, 
and  a  judgment  confessed  on  the  first  day  of  the 
same  term,  must  be  treated  as  judgments  rendered 
on  the  same  day,  at  the  same  time,  and  both  Judg- 
ments stand  as  of  the  same  date;  because  of  the 
well-settled  rule  which  has  already  been  set  forth, 
that  the  office  Judgment  would  relate  to  the  first 
day  of  the  term,  the  law  taking-  no  notice  of  the 
fraction  of  a  day.  Brockenbrouflrh  y.  Brocken- 
brou«rh,  81  Gratt.  560. 

OvcfTMChes  All  Lleas,  etc.,  Bntered  Thereafter.— "It 
was  the  rule  of  common  law  (and  this  rule  still  ob- 
tains In  some  of  the  states)  that  the  Judgments  of 
oonrtB  of  record  all  relate  back  to  the  first  day  of 
the  term,  and  are  considered  as  rendered  on  that 
day,  and  therefore  their  lien  will  attach  to  the 
debtor's  realty  from  the  beginning  of  the  term,  and 
it  will  override  a  conveyance  or  mortgage  made  on 
the  second  or  any  succeeding  day  although  prior  to 
the  rendition  of  the  Judgment."  Black,  Judgm.  441; 
Smith  T.  Parkersburg  Co-Op.  Ass'n  (W.  Va.),  87  S.  E. 
BepL  64S.  See  also.  Mutual  Assur.  Soc.  v.  Stanard.  4 
Munf.  588;  Coutts  v.  Walker.  2  Lelffh  208. 

Overreaches  a  Deed  of  Trust.— It  is  well  settled,  as  a 
general  rule,  that  the  lien  of  a  Judgment  upon  the 
land  of  the  debtor  relates  back  to  the  commence- 
ment of  the  term  at  which  the  Judgment  was 
obtained,  and  overreaches  a  deed  of  trust  on  the 
land  executed  by  the  debtor  on  or  after  the  first  day 
of  the  term.  Skipwith  v.  Cunningham.  8  Leigh  271 ; 
Brown  v.  Hume,  10  Gratt  408;  Brockenbroug-h  v. 
Brockenbrough,  81  Gratt.  560,  and  note. 

Under  Va.  Code,  S  8607,  providing  that  a  Judgment 
Is  a  lien  as  of  the  first  day  of  the  term  at  which  it 
was  rendered,  a  Judgment  rendered  after  the  rec- 
ordation of  a  deed  of  trust,  but  at  a  term  which 
commenced  prior  to  such  recordation,  is  prior  to 
the  deed.  New  South  Bldg.  &  Loan  Ass'n  v.  Reed. 
80  Va.  846, 81  S.  E.  Rep.  514. 

PrlMity  wer  Deed  Recorded  Same  Day.— The  lien  of 
a  Judgment,  moreover,  has  priority  over  a  convey- 
ance recorded  on  the  same  day  on  which  the  judg- 
ment was  entered,  though  the  endorsement  of  the 
clerk  shows  that  the  Judgment  was,  in  fact,  en- 
tered, after  the  deed  was  filed  for  record.  Hockman 
V.  Hockman.  88  Va.  455,  25  S.  E.  Rep.  584. 

Retetton  after  Dlssolatloa  of  Inlunctlon.— Though  a 
Judgment  is  enjoined  by  a  purchaser  of  land  at  the 
time  of  the  purchase,  yet,  upon  the  dissolution  of 
the  Injunction,  the  lien  relates  back  to  the  date  of 


the  Judgment,  and  so  has  priority  over  the  equity 
of  the  purchaser.    Michaux  v.  Brown,  10  Gratt.  012. 

Rdatkui  Allowed  In  Equity  and  Law.— A  Judgment 
has  relation  to  the  first  day  of  the  term  at  which  it 
is  rendered,  and  this  relation  is  allowed  in  equity 
as  well  as  at  law.    Coutts  v.  Walker,  8  Leig-h  868. 

Reasons  for  Rule.— This  general  principle  of  the 
common  law,  like  many  others,  is  of  such  remote 
antiquity,  and  so  long  recognised  without  dispute, 
that  the  reasons  and  policy  on  which  it  was  founded 
are  in  a  great  degree  left  to  conjecture.  Coutts  v. 
Walker.  8  Leigh  808;  First  Nat  Bank  v.  Huntington, 
etc..  Ca,  41  W.  Va.  580,  88  S.  E.  Rep.  788;  Smith  v. 
Parkersburg  Co^p.  Ass'n  (W.  Va.),  87  S.  £.  Rep.  545. 

e.  JttdgmtfUs  Obtained  at  Same  Time, 

Judgnents  Obtained  at  5aaie  Tine  Siiare  Pro  Rata.— 
When  the  proceeds  of  lands,  on  which  several  Judg- 
ments, obtained  at  the  same  time,  are  liens,  are 
insufficient  to  pay  them  all.  they  must  be  paid  pro 
rata.   Janney  v.  Stephen,  2  P.  &  H.  11. 

As  between  Judormeiits  and  Deeds  of  Trust— A  decree 
rendered  or  Judgment  confessed  in  vacation  oper- 
ates as  a  lien  upon  the  first  moment  of  the  day  on 
which  the  decree  is  rendered  or  Judgment  con- 
fessed regardless  of  the  time  of  the  day  at  which  it 
is  actually  rendered  or  confessed,  and  takes  prece- 
dence over  the  deed  of  trust  admitted  to  record 
during  the  same  day,  thougrh  in  point  of  fact  the 
deed  of  trust  may  have  been  recorded  before  the 
decree  was  rendered,  or  the  Judgment  confessed. 
The  law  takes  no  notice  of  the  fraction  of  the  day 
as  to  the  decree,  while  the  deed,  as  against  subse- 
quent purchasers  for  value  and  without  notice,  and 
creditors,  is  only  operative  from  the  time  it  is  ad- 
mitted to  record.  Hockman  v.  Hockman,  88  Va.  455, 
25  S.  E.  Rep.  584. 

d.  EQuitdbU  Intereete. 

Priority  of  Uen  as  against  Equitable  Interest.— Judir- 
ment  creditors  may,  in  equity,  have  satisfaction 
out  of  the  equitable  estate  of  their  debtor,  in  real 
estate,  according  to  the  order  of  their  Judgments  in 
point  of  time,  the  oldest  having  priority  over  the 
youngest  Haleys  v.  Williams,  1  Leigh  140.  19  Am. 
Dec.  748. 

Order  of  Liability  of  Equity  of  Redemption.— The  eq- 
uity of  redemption  in  land  conveyed  in  trust  to 
secure  debts,  is  subject  to  the  lien  of  Judgments 
subsequently  obtained  in  the  order  of  their  priority 
in  date.  Hale  v.  Home,  21  Gratt  112;  Mlchaux  v. 
Brown.  10  Gratt  012. 

Contest  between  Judgment  Creditor  and  a  Purchaser. 
—If  a  Judg'ment  debtor  purchases  land  and  procures 
it  to  be  conveyed  to  another  as  the  purchaser,  and  he 
conveys  it  in  trust  to  secure  a  bona  Jlde  debt  and 
the  creditor  is  not  informed  that  it  has  been  pur- 
chased by  the  Judgment  debtor  and  conveyed  to  an- 
other as  the  purchaser,  the  Judgment  creditor  has 
no  lien  upon  the  land  for  his  debt  as  against  the 
creditor  under  the  deed  of  trust  Moore  v.  Sexton. 
80  Gratt  505. 

e.  Superior  RioMa  of  Third  Pereone.— It  is  well  set- 
tled that  where  statute  enactments  do  not  inter- 
fere, a  Judgment  creditor  can  acquire  no  better 
right  to  the  estate  of  a  debtor  than  the  debtor  him- 
self has  when  the  Judgment  is  recovered.  He  takes 
it  subject  to  every  liability  under  which  the  debtor 
held  it  and  subject  to  all  the  equities  which  exist  In 
favor  of  third  parties:  an^  a  court  of  equity  will 
limit  the  lien  of  the  Judgment  to  the  actual  interest 
which  the  debtor  has  in  the  estate.  Snyder  v.  Mar- 
tin, 17  W.  Va.  270;  Pack  v.  Hansbarrer,  17  W.  Va. 
818;  Snyder  v.  Botkln,  87  W.  Va.  865.  10  S.  E.  Rep.  601 ; 
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Cleavenrer  v.  Felton,  46  W.  Va.  240, 88  S.  E.  Rep.  117; 
Shipe  V.  Repass,  88  Gratt  710,  and  noUi  Floyd  v. 
Hardinff,  88  Qratt.  401,  and  notsi  Borst  v.  Nalle,  28 
Gratt.  428,  and  note;  Sharitz  v.  Moyers,  00  Va.  510.  80 
S.  £.  Rep.  166.    See  Powell  v.  Bell.  81  Va.  822. 

Extent  of  Uen.— "Nothinff  is  better  settled  in 
Virginia  than  that  where  statutory  enactments  do 
not  interfere,  only  the  actual  Interest  of  the  Judg- 
ment debtor  can  be  subjected  to  sale  to  satisfy 
Judgments  against  him.  Floyd  v.  Harding,  28  Gratt 
401 ;  Borst  ▼.  Nalle.  28  Gratt.  428;  Summers  v.  Darne, 
81  Gratt.  800;  Ck>ldiron  v.  AsheyiUe  Shoe  Co.,  08  Va. 
804,  26  S.  £.  Rep.  288;  1  Black,  Judffm.  sec.  445." 
DiniTUS  V.  Imp.  Co.,  06  Va.  787,  87  S.  E.  Rep.  858.  It 
was  held  in  the  latter  case,  that  althonirh  the 
Judirment  debtor  held  the  legal  tiUe  to  land,  yet.  as 
it  was  charged  with  a  trust;  it  was  paramount  to 
the  right  of  its  Judgment  creditors. 

"It  has  been  over  and  over  again  decided  that  the 
Judgment  creditor  can  acquire  no  better  right  to 
the  estate  than  the  debtor  himself  has  when  the 
Judgment  is  recovered."  Floyd  ▼.  Harding,  28 
Gratt  401 ;  Withers  y.  Carter.  4  Gratt  407,  approved. 

"It  is  well  settled  that  ordinarily  no  greater 
interest  in  real  estate  than  the  Judgment  debtor 
himself  has  is  available  for  the  satisfaction  of  a 
Judgment  against  him.  In  other  words,  that  the 
right  of  the  Judgment  creditor  is  limited  to  the 
debtor's  interest  in  the  land  sought  to  be  subjected. 
The  creditor  is  in  no  sense  treated  as  a  purchaser, 
and  has  no  equity  beyond  what  belongs  to  the 
debtor.  These  propositions  have  often  been  affirmed 
by  this  court.  Floyd  v.  Harding,  98  Gratt  401; 
Borst  V.  Nalle,  28  Gratt  428;  Summers  v.  Dame,  81 
Gratt  701."  Lbwis,  P.  Oowardin  v.  Anderson,  78 
Va.88. 

"It  is  well  settled  that  a  Judgment  lien  on  the 
land  of  the  debtor  is  subject  to  every  equity,  which 
existed  against  the  debtor  at  the  rendition  of  the 
Judgment;  and  courts  of  equity  will  always  limit 
the  lien  to  the  actual  interest  of  the  Judgment 
debtor.  The  lien  of  the  Judgment  creates  a  prefer- 
ence over  subsequently  acquired  rights,  but  a  court 
of  equity  will  always  protect  the  equitable  rights 
of  third  persons  existing  at  the  time  the  Judgment 
lien  attaches."  Gbbem,  P.  Snyder  v.  Martin.  17  W. 
Va.  200.    See  Withers  v.  Carter,  4  Gratt  407. 

Lands  forfeited  by  nonentry  on  the  assessor's 
land  books  under  Code  W.  Va.  1808,  ch.  81.  S  84.  vests 
in  the  state  upon  the  forfeiture  by  the  mere  force 
of  the  statute,  and  therefore  a  Judgment  against  the 
former  owner  rendered  after  such  forfeiture  is  no 
lien  on  the  land.  Wiant  v.  Hays,  88  W.  Va.  081,  18 
S.  E.  Rep.  807. 

Effect  of  LoBB  of  Secarlty.— Where  a  deed  of  trust 
is  given  to  a  creditor  as  collateral  security  for  the 
payment  of  a  Judgment  and  the  property  is  after* 
wards  purchased  by  the  creditor  at  a  sale  under 
the  trust  deed,  but  is  subsequently  taken  from  him 
under  a  vendor's  lien  existing  against  the  property 
when  the  trust  deed  was  made,  the  debtor  is  not 
entitled  to  credit  on  the  Judgment  for  the  price 
which  the  creditor  agreed  to  pay  for  such  property, 
but  the  Judgment  creditor  may  enforce  the  Judg- 
ment for  its  full  amount  against  other  property  of 
the  Judgment  debtor.  Deaton  Grocery  Co.  v.  Pep* 
per,  08  Va.  687,  80  S.  E.  Rep.  088. 

Lien  on  a  Moiety.— Though  lands  are  conveyed  in 
trust  to  secure  debts,  a  judgment  having  priority  to 
the  deed  is  a  lien  upon  but  a  moiety  of  the  land, 
except  an  equity  of  redemption. 

"Where  the  legal  estate  is  in  the  debtor  at  the 


date  of  its  Judgment  the  creditor  can  only  subject 
a  moiety;  and  a  subsequent  alienation  by  the 
debtor  cannot  enlarge  his  rights."  Buchanan  v. 
Clark,  10  Gratt  104;  Mutual  Assurance  Society  v. 
Stanard,  4  Munf.  580;  Blow  v.  Maynard,  2  Leigh 
20. 87;  Haley s  v.  Williams,  1  Leigh  140,  dlstingnished 
and  explained. 

If  a  debtor  conveys  land  fraudulently  and  retains 
other  lands,  on  setting  aside  the  conveyance  at  the 
suit  of  a  Judgment  creditor,  there  will  be  a  decree 
for  the  sale  of  only  one  moiety  of  the  whole,  embrac- 
ing in  the  moiety  the  land  retained  by  the  debtor. 
M'New  V.  Smith,  5  Gratt  84. 

Judgment  In  Favor  vf  Commonwcnlth.— It  was  held 
in  Leake  v.  Ferguson,  2  Gratt.  410,  that  prior  to  the 
act  of  1822,  Sup.  Rev.  Code,  ch.  282,  sec.  1,  p.  880,  the 
Judgment  in  favor  of  the  commonwealth  against 
his  general  debtors,  only  binds  one-half  the  land  of 
the  debtor. 

But  upon  setting  aside  a  conveyance  of  real 
estate  as  fraudulent  at  the  suit  of  a  Judgment 
creditor  the  court  cannot  decree  a  sale  of  only  one 
moiety  of  the  lands  to  satisfy  the  Judgment. 
M'New  V.  Smith,  5  Gratt  84. 

Usttanceof  Fl.  Pa.— Lien  of  Jloiety.— Where  a,JUri 
fadae  has  been  issued  upon  a  Judgment  within  a 
year  and  a  day,  the  Judgment  is  a  lien  upon  a  moiety 
of  all  the  land  owned  by  the  debtor  at  the  date  of 
the  Judgment  or  which  were  afterwards  acquired, 
in  the  hands  of  a  bonajide  purchaser  for  value,  and 
without  notice.  Taylor  v.  Spindle,  2  Gratt  44. 
See  Kent  v.  Matthews,  12  Leigh  578. 

Rights  of  Purcliaser  of  Land5abject  to  Lien.— The 
lien  of  a  Judgment  is  a  legal  lien,  and  a  purchaser  of 
the  legal  title  from  the  debtor  takes  it  subject  to 
the  lien,  though  he  had  no  notice  of  it  Leake  v. 
Ferguson,  2  Gratt  410. 

Priority  of  Mortgage  Executed  Back  to  Secure  Par- 
chase  Money.— Where  a  purchaser,  contemporane- 
ously with  the  delivery  of  a  conveyance  of  the 
purchased  land,  executes  a  mortgage,  trust  deed, 
or  other  incumbrance  to  secure  the  purchase  money, 
he  acquires  a  temporary  seisin,  and  not  such  an 
interest  in  the  land  as  becomes  subject  to  the  lien 
of  a  Judgment  against  him  in  preference  to  the  deed 
of  trust  And  it  applies  equally  in  favor  of  a  third 
person  who  advances  the  purchase  money,  and  at 
the  time  of  the  conveyance  takes  a  mortgage  on  tlie 
land  for  his  indemnity.  Cowardin  v.  Anderson.  78 
Va.  88;  Summers  v.  Dame,  81  Gratt  701,  801;  Straos 
V.  Bodeker.  86  Va.  543, 10  S.  E.  Rep.  670. 

Under  Code  Va  1878,  ch.  182,  sec.  0,  giving  Jndgr- 
ment  creditors  a  lien  on  all  realty  of  or  to  wtaiic:!! 
the  Judgment  debtor  is  possessed  or  entitled,  where 
land  is  conveyed  to  a  Judgment  debtor,  and  «o 
inetanU  reconveyed  by  him  to  a  trustee  to  secure 
the  purchase  money,  he  has  no  interest  subject  to 
the  Hen  of  the  Judgment  as  against  the  trust  deed. 
Straus  V.  Bodeker,  80  Va.  543,  10  S.  £.  Rep.  67a 

Unrecorded  Deed.— Moreover,  the  Judgment  cred- 
itor acquires  no  preference  over  the  deed  of  trosu 
whether  the  latter  be  directly  for  the  vendor's  ben- 
efit or  for  the  benefit  of  a  lender  of  the  money  to 
pay  the  purchase  money,  or  whether  the  trust  be 
recorded  or  not,  the  latter  and  the  conveyance 
being  parts  of  one  transaction.  Cowardin  v.  Ander- 
son, 78  Va.  88.    See  Summers  v.  Dame,  81  Gratt.  79i. 

Vendor's  Lien  Reserved  on  Pace  of  ConveynnoeL — A 
vendor's  lien  reserved  on  the  face  of  the  convey- 
ance will  have  priority  over  a  Judgment  against  tlie 
grantee.  Kline  v.  Triplett  2  Va  Dec.  4S8,  96  S.  £. 
Rep.  880. 
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&  EXPIRATION  OR  EXTINOUISHICENT  OF 
LIEN. 

EzpiradoB  of  Ststotory  Period.— It  is  setUed  law 
Uiat  tbe  lien  of  a  judirment  ceases,  when  the  rlfht  to 
sne  oQt  execntion  on  the  judflrment,  or  to  rerlye  it 
lur  9an  faeiat,  is  barred  \>y  the  statute  of  limitations. 
BdUy  T.  aark.  81  W.  Va.  871,  8  S.  E.  Rep.  609; 
Laidley  ▼.  Kline,  28  W.  Va.  665;  Werdenbauffh  v. 
Beid,»W.  Va.588;  Shipley  v.  Pew,  88  W.  Va.  487. 
See  also.  Series  v.  Cromer.  88  Va.  486, 18  S.  E.  Rep. 
08;  Kennerly  ▼.  Swartz.  88  Va.  704.  8  S.  £.  Rep. 
SIS:  McCarty  v.  Ball.  82  Va.  87&.  1  S.  £.  Rep.  180; 
Eppesy.  Randolph.  2  Call  12K. 

Um  Barred  at  Law  Uimloroeable  lo  Equity.— And  it 
»eems  to  be  equally  well  settled  that  the  lien  of  a 
judgment  is  not  enforceable  in  equity  after  it  ceases 
to  be  enforceable  at  law.  such  a  lien  beinff  a  crea* 
tnre  of  statute.  Sutton  ▼.  McKenney,  88  Va.  48; 
Hntcheson  t.  Orubbs.  80  Va.  861 ;  McCarty  v.  Ball,  88 
Va.  878, 1  &  E.  Rep.  180:  Shipley  v.  Pew,  88  W.  Va. 
«8. 

It  has  been  held,  moreover,  that  courts  of  equity 
follow  the  law  as  respects  Code  Va.  1878,  ch.l88,  sec.  IS 
and  18.  which  declares  that  no  execution  shall  issue, 
nor  any  9cir€  facia*  or  action  be  brought,  on  a  judgr 
ment  after  the  lapse  of  ten  years  from  the  return 
day  of  an  execution  on  which  there  Is  no  return  by 
an  officer,  or  after  twenty  years  from  the  return  day 
of  an  execution  on  which  there  is  such  return. 
Hence  if  a  legal  claim,  barred  at  law,  is  asserted  in 
equity.  It  Is  equally  barred  there.  McCarty  v.  Ball, 
S  Va.  878. 1 S.  £.  Rep.  180.  See  Coles  y.  Ballard,  78  Va. 
I#:  Bowe  y.  Bentley,  80  Oratt.  760;  Hutcheson  v. 
6nibb8,80  Va.  861;  Dabney  v.  Shelton,  88  Va.  840, 
4S.E.  Rep.  O06. 

It  has  been  held  that  the  language  of  the  statute. 
Code  of  Va.  1873,  ch.  188,  sec.  0,  "The  lien  of  a  judg- 
ment may  always  be  enforced  in  a  court  of  equity." 
Implies  only  a  purpose  to  confer  Jurisdiction  on 
courts  of  equity  to  enforce  the  lien,  whether  the 
remedies  at  law  are  adequate  or  not.  Hutcheson 
T.  Grubbs,  80  Va.  851. 

EnecBtloa  Usoed  and  Returned.— Where  an  action 
Lb  brought  to  subject  real  estate  to  the  payment  of 
a  judgment,  10  years  after  its  rendition,  it  is  not 
barred  by  the  statute  of  limitations  when  the  rec- 
ord shows  that  within  a  year  thereafter  an  execu- 
tion had  been  issued  and  returned,  "no  property.** 
Kennerly  y.  Swartz,  83  Va.  704,  8  S.  E.  Rep.  848; 
Hutcheson  y.  Orubbs,  80  Va.  861,  distinguished. 

Legal  StatutoryUea— Collateral  Uen.— It  was  said, 
by  the  court,  in  Paxton  y.  Rich,  86  Va.  878.  7  S.  E. 
Bep.  681 :  **The  case  of  Hutcheson  y.  Orubbs,  80  Va.  861. 
referred  to  by  counsel,  has  no  application.  In  that 
case  it  was  held  that  the  lien  of  a  judgment  ceases 
with  the  life  of  the  Judgment,  and  obyiously  so,  be- 
cause the  lien  is  a  legal  lien,  conferred  by  statute, 
andlsnotcollateral  to,  but  grows  out  of  the  judg- 
meuL  Hence  the  lien  and  the  judgment  are 
Inseparable,  and  the  extinguishment  of  the  latter 
lathe  extinguishment  of  the  former.  But  not  so 
where  there  is  a  Judgment  for  a  debt  secured  by  a 
mortgage,  deed  of  trust,  or  a  yendor's  lien.  There 
the  Uen  is  collateral  to  the  Judgment  and  may  be 
enforced  in  equity  although  the  judgment  be 
barred  or  annihilated." 

a.  £xlmtUm  of  Lten, 

U)  Issuence  of  BxecutJoa.— The  lien  of  a  judgment, 
on  which  no  execution  haseyer  issued,  will  not  be 
enforced  in  a  court  of  equity  in  a  suit  brought  after 
the  lapse  of  ten  years  from  the  date  of  the  judg- 
ment, and  where  the  debtor  dies,  the  time  in  which 


it  can  be  enforced  may  be  less  as  in  no  case  can  it 
exceed  flye  years  after  the  qualification'  of  his  per- 
sonal representatiye,  unless  perhaps,  it  may  be  kept 
allye  by  suing  out  successiye  executions  after  the 
death  of  the  debtor,  or,  by  haying  sued  out  a  scire 
facias,  continued  his  rlfht  to  do  so.  Werdenbaagh 
y.  Reid,  80W.  Va.  688. 

Where  an  execution  has  been  issued  upon  a  judg- 
ment more  than  ten  years  after  the  return  day  of 
the  last  preceding  execution  issued  thereon,  and 
a  suit  is  brought  by  the  creditor  to  enforce  the  lien 
of  such  Judgment  against  the  real  estate  of  his 
debtor,  the  issuance  of  such  execution  will  not 
ayoid  the  bar  of  the  right  to  enforce  such  lien,  not- 
withstanding the  execution  is  merely  yoidable,  and 
not  liable  to  be  assailed  in  a  collateral  suit  Reilly 
y.  Clark,  81  W.  Va.  671,  8  S.  E.  Rep.  600. 

.Simmons  by  Publicatloa.— Where  nonresident 
Judgment  creditors  are  summoned  by  order  of  pub- 
lication and  no  order  is  made  lo  suspend  the  issuing 
of  executions,  a  suit  to  enforce  a  contract  for  the  sale 
of  the  judgment  debtor's  land,  is  no  such  "legal 
process,"  as  under  Va.  Code  1878,  ch.  188,  sec  18, 
suspends  judgment  creditors'  right  to  sue  out  exe- 
cutions and  stops  the  running  of  the  statute  of 
limitations  against  such  judgments.  Straus  y. 
Bodeker,  80  Va.  648, 10  S.  E.  Rep.  870. 

Act  RequlrtBir  Issuance  and  Return  of  PL  Pa.— it  was 
held  in  Bums  y.  Hays,  44  W.  Va.  608,  80  S.  B.  Rep.  101, 
that  ch.  06  of  the  W.  Va.  Code,  Acts  1801,  requiring 
the  issue  and  return  of  a^./a.  unsatisfied  before  a 
chancery  suit  to  enforce  the  lien  of  a  Judgment,  does 
not  apply  to  suits  pending  when  it  went  into  force. 

Execution  Isenee  upon  DIseolutlon  of  Inlunctlon.— 
Upon  the  dissolution  of  an  injunction  to  a  judgment, 
execution  may  issue  thereon  within  a  year  and  a 
day  from  the  dissolution  of  the  injunction,  without 
dk  scire  fadat,  though  the  injunction  was  in  force  for 
more  than  ten  years.  HutsonpiUer  y.  Stoyer,  18 
Oratt.  670. 

Proceedings  to  Stay  Execution. 

Suspension  of  Limitation— deject  of  Suit.— In  order 
that  a  proceeding  instituted  may  haye  the  effect  of 
suspending  the  right  to  sue  out  execution  on  a  judg- 
ment, it  must  be  brought  for  that  purpose,  and  when 
such  is  not  the  object  of  the  suit,  the  rights  of  the 
Judgment  creditor  under  his  Judgment  will  be 
unaffected.  Dabney  y.  Shelton,  88  Va.  848,  4  S.  E. 
Rep.  006;  Straus  y.  Bodeker.  86  Va.  648,  10  S.  E.  Rep. 
B7a 

Under  the  law  of  West  Virginia,  a  plaintiff,  after 
obtaining  a  judgment  for  his  debt  can  issue  a  writ 
of  fieri  facias  against  the  personalty  of  the  defend* 
ant;  if  the  execution  be  returned  unsatisfied  ki 
whole  or  in  part  and  he  wishes  to  reach  the  land  of 
the  defendant,  he  must  file  a  bill  in  equity  in  aid  of 
the  execution.  Such  chancery  suit  will  haye  the 
effect  of  holding  the  statute  of  limitations  in  abey- 
ance until  the  date  of  the  final  decree.  Ryan  y. 
Kanawha  Val.  Bank  (W.  Va.),  71  Fed.  Rep.  012. 

Judgment  Entered  with  5tay  of  Execution.— A  judg* 
ment,  with  a  stay  of  execution,  creates  no  lien  on 
land,  until  the  plaintiff  has  a  right  to  issue  executioa 
thereon.  Scriber  y.  Deane.  1  Brock.  (U.  S.)  166; 
Enders  y.  Board  of  Public  Works.  1  Oratt  878. 

But  the  right  to  file  a  bill  in  equity  to  enforce  a 
judgment  lien  is  coextensiye.  as  to  time,  with  the 
right  to  issue  execution  thereon ;  and  under  Va.  Code, 
sec.  8677,  which  prescribes  the  limitation  of  pro- 
ceedings to  enforce  a  judgment  in  computing  time 
there  shall,  as  to  a  writ  of  scire  facias^  be  omitted  the 
time  elapsed  between  January  1, 1800,  and  March  88^ 
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1871.  Hence  the  limitation  to  a  suit  In  equity  to  en- 
force a  judgment  obtained  June  8, 1870,  commenced 
to  mn,  March  29, 1871.  James  r.  Life,  M  Va.  TtS,  S4  S. 
£.  Rep.  276. 

Umltatloa  Not  Suspended  by  AffreeoMnt.— In  a  suit 
to  enforce  the  lien  of  a  Judgment  against  real  es- 
tate brouffht  more  than  ten  years  after  return  day  of 
the  last  execution  issued  thereon,  the  creditor  can- 
not avoid  the  bar  of  the  statute  by  a  parol  agree- 
ment binding  him  not  to  sue  out  execution  or  enforce 
the  Judgment  until  within  ten  years  before  the 
brinffing-  of  such  suit  Reilly  t.  Clark,  81 W.  Va.  571, 
8  S.  E.  Rep.  609. 

How  Creditor  flay  Avoid  Bar  of  5tatiite.-^o  avoid 
the  bar  of  the  statute  of  limitations  in  respect  to 
the  rlflrht  to  enforce  the  lien  of  a  judgment,  the  cred- 
itor must  briuff  his  case  within  one  of  the  exceptions 
declared  in  the  statute,  and  he  cannot,  by  parol  evi- 
dence or  otherwise,  avoid  such  bar  upon  any  ground 
not  embraced  in  the  statute.  Reilly  v.  Clark,  81  W. 
Va.  571,  8  S.  £.  Rep.  609. 

Revivor  of  Jndsment.— A  judgment  creditor  may 
bring  his  suit  in  equity  against  the  personal  repre- 
sentative and  heirs  or  devisees  of  his  deceased 
debtor,  before  reviving  his  judgment  at  law.  James 
V.  Life,  98  Va.  708. 84  S.  £.  Rep.  875.  See  also.  Bank  v. 
Allen,  76  Va.  800;  Suckley  v.  Rotchford,  120ratt.  60: 
Burbridge  v.  Higgins,  OQratt.  119. 

Entry  of  5atlsfactioa— Pnuid.— A  Judgment  is  re- 
covered and  an  execution  issued  thereon,  and  while 
it  is  in  the  hands  of  the  sheriff,  an  agreement  Is 
made  between  the  creditor  and  debtor,  by  which 
certain  claims  are  transferred  to  the  creditor  in 
satisfaction  of  the  judgment,  and  thereupon  the 
sheriff,  at  the  Instance  of  the  creditor,  returns  the 
execution  "satisfied,**  but  It  appears,  that  the  agree- 
ment on  the  part  of  the  debtor  was  fraudulent  and 
the  execution  was  not  in  fact  satisfied ;  the  lien  of 
the  judgment  is  not  destroyed,  and  the  position  and 
priority  is  not  disturbed,  although  its  payment  may- 
affect  purchasers  of  part  of  the  land  of  the  debtor, 
but  it  does  not  appear  In  the  pleadings  and  proofs, 
that  such  return  was  brought  home  to  the  purchaser, 
and  by  it  he  was  misled  to  his  injury.  Renick  v. 
Ludlngton,  14  W.  Va.  867. 

Effect  of  Appeal  from  Justice's  Judgment.— Where 
an  appeal  from  the  judgment  of  a  justice  or  other 
Inferior  tribunal,  has  the  effect  of  transferring  the 
action  to  an  appellate  court  for  trial  <U  novo,  and  the 
controversy  is  to  be  settled  by  a  judgment  in  such 
court  regardless  of  the  Judgment  appealed  from, 
the  appeal  operates  not  only  to  suspend  the  judg- 
ment of  the  justice  or  inferior  tribunal,  but  vacates 
and  sets  It  aside,  so  that  it  cannot  be  used  as  evi- 
dence or  as  the  foundation  of  an  action  in  any  court 
An  appeal  in  such  case  is  very  different  in  its  effect 
from  a  proceeding,  which  seeks  to  review  a  Judg- 
ment by  writ  of  error.  In  the  latter  case  the  Judg- 
ment is  merely  suspended,  but  in  the  former  the 
judgment  Is  vacated  and  made  ineffectual  for  any 
purpose.  The  judgment  In  legal  construction  no 
longer  remains  in  force  and  cannot  be  the  founda- 
tion of  a  new  action.    Evans  v.  Taylor,  28  W.  Va.  184. 

Effect  of  Partial  Reversal  and  Affirmance.— It  is  a 
familiar  doctrine,  that  where  a  decree  is  reversed 
In  part  and  affirmed  as  to  the  residue,  the  reversal 
in  part  does  not  destroy  the  lien  of  so  much  of  the 
decree  as  is  unreversed  or  affirmed;  and  one  prom- 
inent reason  for  this  is,  that  equity  looks  to  the 
substance  of  things,  and  not  to  the  mere  form.  8 
Barton's  Ch.  Pr.  <2d  Ed.)  sec.  296;  Knlfong  v.  Hen- 
dricks, 2  Gratt  218:  Moss  v.  Moorman,  24  Oratt  97. 


But  the  rule  does  not  applyto  a  reversal  of  judg- 
ment and  award  of  a  new  trial.  Shepherd  v.  Chap- 
man, 88  Va.  215,  8  S.  E.  Rep.  278. 

Where  an  injunction  to  a  judgment  is  only  per- 
petuated as  to  a  part  of  it  or  a  reversal  Is  only  aa  to 
a  part  of  a  judgment  the  lien  of  the  part  not 
affected  continues  from  the  date  of  the  Judgrment 
Oraf  ton  ft  G.  R.  Co.  v.  Davisson,  45  W.  Va.  12.  29  S.  E. 
Rep:  1028:  Moss  v.  Moorman,  24  Gratt  97:  Graham  v. 
Bank,  45  W.  Va.  701, 88  S.  E.  Rep.  246. 

Payment  Delayed  by  Injunction.— Where  a  Juilg- 
ment  is  rendered  for  the  penalty  of  a  bond,  to  be 
discharged  by  the  payment  of  the  principal  sum  dae 
and  Interest:  and  the  payment  of  the  money  has 
been  delayed  by  an  injunction  until  the  principal 
sum  and  the  Interest  exceed  the  penalty,  the  lien 
of  the  judgment  only  extends  to  the  penalty,  the 
damages  upon  the  dissolution  of  the  injunction,  and 
the  costs  at  law,  without  continuing  Interest 
Mlchaux  V.  Brown,  10  Gratt  612. 

Judgment  on  Attachment— Merger.— On  the  rendi- 
tion of  a  Judgment  on  an  attachment  the  lien  of  an 
attachment  is  merged  in  the  Judgment  and  the 
priority  of  the  lien  is  thereby  preserved.  Smith  v. 
Parkersburg  Co-Op.  AS8*n  (W.  Va.),  87  S.  E.  Rep.  015. 

Joint  Judgment— Effect  of  Service  of  Ca«  So.  os  One.— 
It  was  held  in  Leake  v.  Ferguson,  8  Gratt  419.  that 
on  a  Joint  Judgment  against  several,  the  service  of 
CO.  $a.  on  one,  and  the  execution  and  forfeiture  of  a 
forthcoming  bond  by  him,  does  not  extinguish  the 
lien  of  the  judgment  upon  the  land  of  the  others. 

Effect  on  Uen  of  Discharge  of  Debtor  Taken  oadnr  C& 
Sa.— A  Judgment  creditor,  whose  debtor,  after  being 
taken  in  execution,  has  been  discharged  from 
custody  by  the  jailer,  for  nonpayment  of  the  jail 
fees,  is  remitted  to  the  lien  of  his  judgment  and 
will  be  entitled  to  satisfaction  out  of  the  debtor's 
land,  in  preference  to  creditors  claiming  under  a 
deed  of  trust  executed  by  the  debtor,  conveying  the 
land,  but  not  recorded  in  the  county  where  it  Ilea. 
McCullough  V.  SommervlUe.  8  Leigh  415. 

Destruction  of  Lien  by  Actual  Service  of  Cn.  Sn.— A 
recovers  a  Judgment  against  B,  at  the  August  rules, 
and  sues  out  a  ca.  so.  thereon  in  October,  ander 
which  B.  is  taken  in  execution,  and  in  November 
takes  the  oath  of  insolvency,  and  is  discharged 
under  the  statute  for  the  relief  of  Insolvent  debt- 
ors; and  in  the  Interval  between  the  date  of  A*s 
Judgment  and  the  service  of  his  ea,  to.  on  B,  sundry 
mortgages  are  executed  by  B,  and  duly  recorded,  to 
secure  sundry  debts  to  other  creditors.  HHd,  that 
by  the  actual  service  of  A*s  ea.  so,  on  B,  the  lien  of 
A's  Judgment  was  destroyed,  and  A.  could  then 
stand  on  the  lien  given  to  the  ca.  to.  executed  by  the 
statute  of  limitations,  l  Rev.  Code,  ch.  184.  sec  10. 
and  that  therefore,  the  mortgagees  are  entitled  to 
the  benefit  of  their  mortgages.  Rogers  v.  MarahaU. 
4  Leigh  425.    See  also.  Foreman  v.  Loyd.  2  Lelg^h  284. 

Land,  conveyed  by  deed  of  trust  which  is  void  as 
to  subsequent  Judgment  creditors,  because  unre- 
corded, is  subject  to  satisfy  the  Judgments  of  a 
creditor,  although  he  has  Issued  a  eo.  so.  upon  hla 
judgment  whereupon  the  grantor  in  the  deed  Is  dis- 
charged as  an  Insolvent  McClure  v.  Thiatie,  2 
Gratt  182. 

Purchase  of  Lands  Sul^ect  to  Uen  of  JuOgmnaL— 
When,  after  the  purchase  of  land  subject  to  a  Judg- 
ment lien,  another  creditor  brings  suit  to  convene 
and  enforce  liens  against  the  lands  of  the  judgment 
debtor,  but  not  against  the  land  so  purchased,  and 
without  making  the  administrator  or  heirs  of  the 
purchaser  formal  parties,  and  a  personal  decree  is 
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rendered  in  sacb  suit  airalnst  the  orifflnal  debtor. 
Insed  on  the  orl^rlnal  Jndfirment  for  the  amount 
thereof  increased  by  usury  under  an  agreement 
between  such  debtor  and  his  judgment  creditor  sub- 
sequent to  the  rendition  of  the  judgment  and  that 
tlie  lands  of  the  debtor  be  sold  to  pay  that  and  the 
other  Uens  convened,  the  administrator  and  heirs 
of  the  purchaser,  in  proceedings  under  an  amended 
Wl  to  subject  the  lands  purchased  to  the  payment 
of  the  first  judgment  debt  as  fixed  by  the  personal 
decree,  are  not  estopped  from  showing  the  usury 
and  disputing  the  amount  of  the  debt  as  fixed  by 
such  decree,  although  they  proved  a  claim  in  the 
coDventlon  of  creditors.  Bensimer  v.  Fell.  85  W. 
Va.  16. 12  S.  E.  Rep.  1078. 

Dtochars«  la  Baakmptcy.— The  lien  of  a  judgment 
is  not  defeated  by  the  discharge  of  the  debtor  as  a 
bankrupt ;  it  may  be  enforced  in  the  state  courts. 
KcCance  v.  Taylor,  10  QratL  580. 

JiMlgiwIi  Acquired  Pendente  Lite.— Where  a  suit 
in  equity  is  pending  to  enforce  judgment  liens 
against  a  debtor's  lands,  the  fact,  that  persons  after 
the  commencement  of  a  suit  have  acquired  judg- 
ments against  the  debtor,  generally  does  not  make 
it  necessary  for  the  plaintiff  to  file  an  amended 
hill,  making  the  answer  of  such  subsequent  or 
ptnd^iiX^ /U«  judgment  creditors  parties  to  the  suit: 
nor  is  it  necessary  for  them  generally  to  file  their 
petitions  asking  to  be  made  parties,  if  their  judg- 
ments are  obtained  before  the  order  of  reference 
is  made  in  the  cause,  or  in  time  after  the  order  of 
reference  for  them  to  prove  their  judgment  before 
the  commissioner.  For  such  subsequent  judgment 
creditor  may  be  allowed  to  prove  his  judgment 
before  his  commissioner  under  the  general  order 
of  reference,  and  thus  make  himself  at  least  a  owui 
party  to  the  cause,  and  be  bound  thereby  as  to  his 
debt    Marling  v.  Robrecht.  13  W.  Va.  440. 

9.  SAnSrACTTIOH,  BT  RSITTS  AND  PBOIITS.  IN    FlVS 

Tkabs.— A  judgment  debtor's  real  estate  cannot  be 
decreed  for  sale  to  pay  the  judgment  liens  thereon 
until  the  real  estate  has  been  properly  ascertained, 
and  it  appears  to  the  court  that  the  rents  and  prof> 
its  thereof  will  not  satisfy  the  liens  within  five 
years,  or  in  a  reasonable  time.  Newlon  v.  Wade,  48 
W.  Va.  988. 27  S.  £.  Bep.  844;  Duncan  v.  CusUrd,  24 
W.  Va.  780:  Hill  V.  Morehead,  90  W.  Va.  428;  Rose  v. 
Brown,  11  W.  Va.  188;  Horton  v.  Bond,  88  Qratt.  815, 
and  moU:  Bwart  v.  Saunders,  25  Oratt  908.  See  also, 
Cronie  v.  Hart,  18  Gratt.  789. 

"The  fact  of  the  insufficiency  of  the  rents  and 
profiu  to  satisfy  the  judgment  within  the  prescribed 
period  should  be  made  to  appear  before  any  sale  is 
made,  and  if  the  appellant  desires  it,  he  may  have 
an  inquiry  to  determine  that  fact. "  Price  v.  Thrash. 
80  Oratt  580.    But  see  Barr  v.  White,  30  Qratt  581. 

The  debts  of  both  trust  and  judgment  creditors 
ought  to  be  ascertained,  and  the  property  sold,  if 
the  rents  and  profits  will  not  satisfy  the  Uens  in  five 
years,  and  the  reference,  if  it  does  not  appear  in  the 
papers,  oufht  to  be  had  to  determine  this  latter 
question.    Lialdley  v.  Hinchman,  8  W.  Va.  428. 

PresaBptfcm  of  Waiver.— The  failure  by  a  defend- 
ant to  demand  an  Inquiry  whether  the  rents  and 
profits  of  the  land  would  not  satisfy  the  judgment 
within  a  reasonable  time,  raised  a  presumption  that 
soch  right  is  waived.    McClung  v.  Beime,  10  Leigh 


tfow  Shown.— But  the  insufllciency  of  the  rents  and 
profits  to  satisfy  the  judgment  within  the  statutory 
period  may  be  shown  by  the  pleadings,  by  the  ad- 
missions of  the  parties,  by  evidence  taken,  or  by  the 


report  of  a  commissioner  on  inquiry  ordered.    Hor- 
ton V.  Bond.  28  Gratt  815. 

Rale  under  SUtnte.— Under  the  Code  of  W.  Va.  1808. 
it  would  seem  unnecessary  to  aver.  In  a  bill  to  en- 
force a  judgment  lien,  that  the  rents  and  profits 
will  not  pay  the  debt  In  five  years.  Handly  v.  Sy- 
denstricker,  4  W.  Va.  006. 

Aooonnt  of  Rents.— A  party  coming  into  equity  to 
enforce  the  lien  of  a  judgment  is  not  entitled  to  an 
account  for  rents  accrued  before  the  decree. 
Leake  v.  Ferguson,  8  Gratt  419. 

Settlement  of  Administrator's  Accounts.— Generally 
the  court  should  not  decree  the  sale  of  the  realty 
of  an  intestate  to  pay  debts  or  judgment  liens  be- 
fore the  accounts  of  the  administrator  have  been 
settled  and  the  administered  assets  ascertained. 
Laidley  v.  Kline,  8  W.  Va.  818;  Martin  v.  Rellehan. 
8  W.  Va.  480. 

Partnership  Accounts.— The  court  ought  not  in  a 
chancery  suit  brought  to  enforce  the  lien  of  a  judg- 
ment between  partners,  order  a  settlement  of  part- 
nership accounts  with  a  view  of  ascertaining  the 
amount  for  which  the  lands  of  each  partner  should 
be  primarily  subject  and  with  a  view  to  the  render- 
ing of  a  proper  decree  among  the  codefendants 
after  such  settlement  Kent  v.  Chapman,  18  W.  Va. 
485. 

Must  Ascertain  Amount  of  Uens  and  Their  Priori. 
ties.— Where  there  are  various  judgment  liens  on 
the  land  of  the  judgment  debtor,  it  Ls  error  to  decree 
a  sale  of  land  without  first  ascertaining  the  amount 
of  the  liens  and  their  priorities;  and  this  should  be 
done  in  an  Intelligible  manner,  for  the  reason  that 
to  decree  such  sale  before  ascertaining  the  amount 
of  the  several  liens,  and  their  respective  priorities 
has  a  tendency  to  sacrifice  the  property,  by  discour- 
aging the  creditors  from  bidding,  as  they  probably 
would,  if  their  right  to  satisfaction  of  their  debts 
and  the  order  in  which  they  were  to  be  paid  out  of 
the  property,  had  been  previously  ascertained. 
Marling  v.  Robrecht,  18  W.  Va.  440;  McClaskey  v, 
O'Brien,  16  W.  Va.  T91.  See  Crawford  v.  Wells,  88 
Gratt  836. 

Ascertaining  Value  of  Real  Estate  —In  a  suit  to  sub- 
ject real  estate  to  the  payment  of  the  judgment 
liens  thereon,  it  is  not  necessary  to  ascertain  the 
value  of  the  real  estate  before  its  sale  is  ordered. 
Grantham  v.  Lucas,  24  W.  Va.  281. 

Two  Judgment  Ltens.— But  it  is  wholly  unnecessary 
to  refer  a  cause,  in  which  it  appears  that  there  are 
but  two  judgment  liens  to  a  commissioner  to  ascer- 
tain the  amount  and  priorities  of  liens,  where  the 
pleadings  and  proof  show  clearly  what  they  are. 
Anderson  v.  Nagle.  18  W.  Va.  96. 

Commissioner's  Report  of  Uen  Presumed  Correct— 
In  a  suit  brought  by  judgment  creditors  against  the 
judgment  debtor  and  other  judgment  and  trust 
creditors,  to  obtain  satisfaction  of  their  several 
judgments  by  a  sale  of  the  lands  owned  by  said 
debtor,  and  the  cause  has  been  properly  referred  to 
a  commissioner  to  ascertain  and  report  the  several 
liens  thereon,  and  their  respective  priorities,  and 
also  to  ascertain  and  report  the  lands  owned  by 
said  debtor,  chargeable  therewith,  and  where  such 
commissioner  has  made  and  returned  such  report 
and  no  error  appears  upon  the  face  thereof,  it  will  be 
presumed  by  the  court  that  the  character,  amounts 
and  priorities  of  the  several  liens,  as  well  as  the 
lands  owned  by  the  judgment  debtor  chargeable 
therewith,  are  correctly  set  forth  therein  "except  in 
so  far  only,  as  to  such  parts  thereof,  as  may  be  ob- 
jected to  by  proper  exceptions  taken  thereto  before 
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the  hearing*'  of  the  cause.    Hntton  y.  Lockridffe, 
22  W.  Va.  IW. 

10.  Who  Mat  Maintaik  Suit  to  Emtobcb. 

Judgment  Creditors.— a  suit  to  enforce  the  lien  of 
a  Judgment,  may  be  maintained  by  the  judgment 
creditor,  during  the  pendency  of  an  action  by  at- 
torneys to  cancel  satisfaction  of  such  judgment,  if 
it  should  be  found  to  be  subsisting  in  such  latter 
suit;  this  second  action  should  be  treated  as  a  cross 
bill  in  the  first  action.  Higginbotham  v.  May,  90  Va. 
288,  17  S.  E.  Rep.  941. 

A  judgment  creditor  has  a  right  to  come  into  a 
court  of  equity  to  enforce  his  judgment  lien  against 
the  lands  conveyed  in  a  deed  of  trust  prior  to  the  ob- 
taining of  the  judgment,  subject  to  the  debts  secured 
by  the  trust:  and  after  the  debt  secured  by  the  trust 
falls  due  and  no  sale  is  made  thereunder,  the  court 
will  interfere  for  the  benefit  of  judgment  liens 
younger  than  the  trust,  and  will  direct  a  sale  of  the 
land,  and  not  the  redemption  aJone  to  satisfy  the 
debts  of  both  classes  of  ci^editors.  Laidley  v.  Hlnch- 
man,  3  W.  Va.  423. 

Purchasers  of  Land.— Where  there  are  severaJ  pur- 
chasers of  land  subject  to  a  judgment  lien,  some 
may  file  a  bill  to  question  the  lien,  and  if  it  is  valid, 
asking  that  the  different  purchasers  may  be  sub- 
jected to  pay  it.  And  though  they  ask  for  a  ratable 
contribution,  this  will  not  prevent  the  court's  sub- 
jecting the  land  last  sold  to  satisfy  the  creditor. 
Michaux  V.  Brown,  10  Oratt  612. 

Special  Receiver— Creditors'  BUI— Practice.- A  spe- 
cial receiver  may  bring  a  chancery  suit  to  enforce 
the  lien  of  a  judgment  against  the  judgment  debt- 
or's lands,  for  his  own  benefit,  and  that  of  all  the 
other  judgment  creditozrsof  the  judgment  debtor, 
or  he  might  make  other  judgment  creditors  of  the 
debtor  defendants,  in  which  case  the  court  would 
have  to  audit  all  the  judgment  liens  against  the 
debtor,  before  it  decreed  a  sale  of  the  land;  and  If 
the  special  receiver  made  only  the  judgment  debtor 
a  defendant,  and  did  not  bring  his  suit  as  a  creditors* 
bill,  yet,  where  the  judgment  debtor  alleges  that 
he  has  other  judgment  creditors,  the  court  will  con- 
vert this  suit  into  a  creditors*  bill  by  directing  a 
commissioner  to  audit  all  judgment  liens  against 
the  judgment  debtor;  but  it  would  do  the  same  had 
any  other  judgment  creditors,  by  petition  or  other- 
wise, asked  the  court  to  do  so.  Howard  v.  Stephen- 
son, 88  W.  Va.  lie,  10  S.  E.  Rep.  66. 

How  Suit  to  Be  Brought.— If  in  a  bill  brought  by  a 
judgment  creditor  against  a  debtor  to  enforce  the 
lien  of  his  judgment  against  his  lands,  the  creditor 
should  fail  to  sue  on  behaJf  of  himself  and  all  other 
judgment  creditors,  but  the  court  should  afford  to 
all  judgment  creditors  an  opportunity  to  have  their 
judgments  audited  before  a  commissioner  by  direct- 
ing a  publication  to  be  made,  calling  on  them  to 
present  their  Judgments  for  auditing,  the  appellate 
court  will  regard  this  as  a  creditors*  bill,  the  same 
as  if  the  plaintiff  in  his  bill  had  sued  on  behaJf  of 
himself  and  all  other  judgment  creditors  except 
those  made  defendants.    Neely  v.  Jones,  16  W.  Va. 

685. 

11.  PABTiBS  TO  Surr. 

Judgment  Creditors.— judgment  creditors  are  nec- 
essary parties  in  proceedings  to  subject  lands,  upon 
which  there  are  liens,  to  the  payment  of  other 
judgment  liens.  Hoffman  v.  Shields,  4  W.  Va.  490; 
Snyder  v.  Brown,  8  W.  Va.  148. 

It  is  necessary,  in  a  bill  to  enforce  a  judgment  lien 
by  a  surety,  where  such  surety  has  paid  the  judg- 
ment, that  the  original  judgment  creditors,  whose 


Judgment  he  had  paid,  be  made  parties.  Hoffman 
V.  Shields,  4  W.  Va.  490;  Conaway  v.  Odbert.  2  W. 
Va.2S. 

A  creditor,  who  brings  suit  again t  a  debtor  to 
enforce  against  his  lands  a  Judgment  lien,  should 
sue  on  behalf  of  himself  and  all  other  creditors 
excepting  those  made  defendants,  and  he  should 
make  formally  defendants  in  the  suit  all  creditors 
who  have  obtained  J  udgments  in  the  courts  of  record 
in  the  county  or  counties  in  which  the  debtor  owns 
lands  sought  to  be  subjected  to  the  payment  of  tlie 
judgments,  also  all  creditors  who  have  obtained 
judgments  in  courts  of  records  or  before  justices  in 
any  part  of  the  state,  and  have  had  them  docketed 
on  the  judgment  lien  docket  of  such  county  or 
counties.  Neely  v.  Jones,  16  W.  Va.  696;  Feamster 
V.  Tyree,  21  W.  Va.  88. 

Convention  of  Judgment  Creditors.— Where  there 
are  several  Judgment  creditors  whose  Judgments 
are  of  equal  dignity  with  that  of  the  plaintiff.  It  is 
proper  that  they  should  be  convened  in  a  suit  by  a 
creditor  seeking  to  enforce  his  judgment:  but  if  it 
appears  from  the  pleadings  and  proof,  that  such 
judgment  creditors  are  enforcing  their  liens  or 
debts  in  another  court,  against  the  parties  liable 
for  such  other  debts,  and  that  there  is  a  large  fund 
under  control  of  the  latter  court,  applicable  to  such 
judgments  or  debts,  it  is  error  to  decree  a  sale  of 
the  land,  on  the  failure  of  the  debtor  to  pay  the 
entire  amount  of  such  Judgment  without  taking 
any  steps  to  ascertain  what  would  remain  unpaid, 
after  the  application  of  such  fund  to  the  liquidation 
of  such  judgments.  Murdock  v.  Welles,  9  W.  Va. 
5Ce. 

Effect  of  Pallnre  to  Make  Judgment  Creditors  Parties. 
—If  all  the  judgment  creditors  are  not  made  parties 
to  a  suit  by  a  creditor  against  a  debtor  to  enforce 
against  his  lands  a  judgment  lien,  either  formally 
or  informally,  and  this  is  disclosed  in  any  manner 
by  the  record,  the  appellate  court  will  reverse  any 
decree  ordering  the  sale  of  the  land  or  the  distribu- 
tion of  the  proceeds  of  such  sale.  Neely  v.  Jones, 
16  W.  Va.  686. 

Judgment  Creditors  of  Vendee.— Where  a  vendor 
of  land,  who  has  retained  the  title,  files  a  Ull 
against  the  widow  and  Infant  children  of  the 
vendee,  for  a  sale  of  land  to  satisfy  his  debt,  the 
judgment  creditors  of  the  vendee  may  make  them- 
selves parties  to  the  cause,  and  have  the  land,  sub- 
ject to  the  vendor's  lien,  and  the  widow's  dower, 
applied  to  the  payment  of  their  debts.  Simmons  v. 
Lyles,  87  Oratt  938,  and  note. 

Judgment  Debtors.— But  where  a  special  receiver 
obtained  judgment  against  two  debtors  in  the  cir- 
cuit court  of  a  county,  and  then  brought  a  chancery 
suit  in  that  court  to  enforce  the  lien  of  this  Judg- 
ment against  the  lands  of  one  of  the  deUore  in  the 
county  where  the  Judgment  was  obtained,  it  was 
held  unnecessary  to  make  the  other  Judgment 
debtor  a  party  defendant  in  this  chancery  suit  as 
in  it  the  plaintiff  sought  no  redress  against  him  or 
his  property.  Howard  v.  Stephenson,  83  W.  Va.  1161 
10  S.  £.  Rep.  66. 

LImi  Creditors— Trustees.— In  a  proceeding  in  chan-> 
eery  by  a  judgment  creditor  to  subject  the  real 
estate  of  his  debtor  to  the  lien  of  his  Judgment  it  is 
the  duty  of  the  plaintiff  to  make  all  the  lien  credit- 
ors  of  the  debtor  known  to  him,  and  which  are 
disclosed  by  the  judgment  lien  docket  or  the 
records  of  the  court  of  the  counties  in  which  the 
lands  sought  to  be  sold  are  situated,  parties  to 
the  suit  and  where  there  are  liens  by  trust  deeds 
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tbe  trustees  In  such  deeds  mnst  l>e  made  formal 
parties  before  any  sale  of  the  debtor's  lands  can  be 
ordered,  and  snch  tmstees  cannot  be  made  Informai 
parties  by  publication.  McMillan  ▼.  Hickman.  86 
W.  Va.  706,  14  S.  E.  Rep.  287;  Bilmyer  ▼.  Sherman, 
a  W.  Va.  ««.  See  also,  McCoy  v.  Allen,  16  W.  Va. 
m. 

Priar  Lienors.— Moreorer,  in  a  suit  in  equity,  to 
lellland  to  satisfy  a  Judarment  lien,  or  to  enforce 
the  pajrment  of  the  purchase  money,  if  it  appears 
that  there  is  a  prior  lien  for  unpaid  purchase 
money  on  the  land,  those  entitled  to  the  benefit  of 
such  prior  purchase  money  lien,  should  be  made 
parties  to  the  sulL    Dickinson  ▼.  B.  Co.,  7  W.  Va. 

m. 

Trart  Creditors.— So  also,  to  a  bill  by  a  Judgment 
creditor  to  enforce  his  lien  against  the  subject  of 
tbe  trust,  creditors  in  interest  should  be  made  par- 
ties.  Laidley  t.  Hinchman,  8  W.  Va.  428. 

Trastee  and  Cestnl  Que  Trust— And,  in  a  suit  to 
enforce  a  Judgment  lien  against  lands  covered  by  a 
deed  of  trust,  both  the  trustee  and  cettui  que  trust 
are  necessary  parties  defendant  Bensimer  v.  Fell, 
m  W.  Va.  448, 10  S.  E.  Rep.  54& 

Moreover,  a  judgment  adjudging  creditors'  liens 
on  land  of  a  debtor  will  not  bar  a  holder  of  a  debt 
by  deed  of  trust,  who  does  not  prove  his  debt,  from 
sharing  in  the  proceeds  of  the  sale  under  the 
decree,  unless  the  trustee  and  cestui  que  trust  are 
made  formal  parties  thereto.  Bensimer  v.  Fell,  86 
W.  Va.  16,  12  S.  E.  Rep.  1078. 

Rb— ladci  MciB.— On  the  other  hand,  the  remainder- 
men are  not  necessary  parlies  to  a  bill  to  subject  a 
life  estate  to  the  lien  of  a  judgment  Moore  v.  Bruce, 
»  Va.  180, 7  S.  E.  Rep.  196. 

Asslgiior  aiMl  Asslsnee.— But  the  assignor  and 
assignee  of  a  judgment  may  be  properly  made 
coplain tiffs  in  a  chancery  suit  to  enforce  the  lien  of 
the  judgment  on  the  debtor's  lands.  Neely  v. 
Jones,  16  W.  Va.  a8& 

Personal  Representative  of  Surety.— In  a  chancery 
suit  however,  to  enforce  the  lien  of  a  judgment 
against  a  principal  and  sureties,  where  it  appears 
that  judgment  has  also  been  obtained  against  the 
personal  representative  of  another  surety  for  the 
same  debt  such  personal  representative  and  sole 
devisee  and  legatee  of  the  deceased  stirety  are  nec- 
essary parties  in  order  that  the  deceased  surety's 
part  of  the  Judgment  remaining  unpaid,  after 
exhausting  the  realty  of  the  principal,  may  be  as- 
certained, and  his  estate  subjected  to  its  payment 
WytheviUe  Ice  Co.  v.  Frick  Co.,  96  Va.  141,  80  S.  E. 
Bep.  401. 

But  in  a  suit  in  chancery  to  enforce  a  lien  in  j  udg- 
ment  against  the  principal  and  sureties,  if  other 
judgments  are  proved  upon  which  others  than  those 
before  the  court  are  also  bound,  it  is  not  necessary 
to  make  snch  others  parties.  WytheviUe  Ice  Co.  v. 
Prick  Co.,  06  Va.  141,  80  S.  E.  Rep.  401. 

Heirs  of  Deceased  Pnrchaser.- Where,  in  a  suit  by  a 
Judgment  creditor  to  subject  lands  in  the  hands  of 
a  ftMsjIde  purchaser  for  the  vendee,  and  the  pur- 
chaser dies  pending  the  suit  his  heirs  are  necessary 
parties.   Taylor  v.  Spindle,  2  Oratt  44. 

Grsditor  Holding  Uen  against  Debtor.— A  creditor 
holding  a  debt  against  a  judgment  debtor  constitut- 
ing a  Hen  on  his  land,  who  is  not  made  a  formal 
party  to  a  judgment  adjudging  creditors'  liens  on 
the  land  of  the  debtor,  and  who  does  not  prove  his 
lien  in  such  proceeding,  is  thereby  barred  from 
sharing  in  the  proceeds  of  the  sale  under  the  decree, 
except  in  the  surplus  remaining  after  the  satisfac- 


tion of  the  liens  decreed.  The  debt  as  a  personal 
debt  against  the  debtor,  is  not  barred  by  such  pro- 
ceeding. Bensimer  v.  Fell,  86  W.  Va.  16,  12  S.  E.  Rep. 
1078. 

Former  Owner  of  Land.— But  a  judgment  adjudg- 
ing creditors*  liens  on  the  land  of  a  debtor  will  not 
bar  a  lien  thereon  created  by  a  former  owner  of  the 
land  because  of  a  failure  to  prove  the  lien,  unless 
its  owner  is  made  a  formal  party  to  the  proceeding, 
Bensimer  v.  Fell,  86  W.  Va.  16, 12  S.  E.  Rep.  1078. 

Joint  OUIgors.— Moreover,  a  judgment  at  law  being 
obtained  against  one  of  two  obligors,  in  a  joint  and 
several  bond,  and  no  proceedings  to  enforce  it 
appearing,  a  court  of  equity  ought  not  to  charge 
the  lands  of  the  other  obligor,  in  the  possession  of 
his  devisees,  without  having  made  the  obligor, 
against  whom  the  judgment  was  rendered,  or  his 
representatives,  parties  to  the  suit  Foster  v.  Cren- 
shaw, 8  Munf.  514. 

How  Parties  Interested  May  Come  Into  Salt.— When 
a  suit  in  equity  is  brought  by  a  judgment  creditor  to 
enforce  his  lien  against  the  land  of  his  debtor,  and 
persons  claiming  to  be  purchasers  of  the  debtor's 
land  complain  that  they  were  not  made  parties  to 
that  suit  their  remedy,  if  they  have  notice  of  that 
suit  is  by  motion  or  petition  to  be  made  parties 
defendant  thereto,  and  not  by  an  independent  suit 
to  set  aside  the  decree  in  the  cause,  upon  the  princi- 
pal ground  that  the  judgment  therein  sought  to  be 
enforced  was  itself  void.    Neale  v.  Utz,  76  Va.  480. 

Allegation  In  BUI  to  Enforce.— It  is  unneceHsary  to 
allege,  in  a  chancery  suit  brought  by  a  special 
receiver,  to  enforce  a  judgment  lien  against  the 
lands  of  a  judgment  debtor,  that  the  suit  in  which 
the  judgment  on  the  common-law  side  of  the  court 
was  had,  or  that  the  chancery  suit  brought  to 
enforce  the  judgment,  was  brought  by  the  receiver, 
by  the  direction  of  the  court  which  appointed  the 
receiver.  Howard  v.  Stephenson,  88  W.  Va.  116,  10 
S.  E.  Rep.  66. 

Supplemental  BIIL— Where  a  suit  is  brought  to  en- 
force a  judgment  lien,  and  is  revived  in  the  name 
of  an  administrator  d.  b.  n.,  who  subsequently  as- 
signs the  judgment  to  another,  and  the  suit  proceeds 
in  the  name  of  the  administrator  d.  b.  n.,  and  it  is 
charged  in  the  answer  of  a  defendant  that  a  party 
other  than  the  assignee  of  such  administrator  had 
become  the  owner  of  the  judgment  and  that  it  had 
been  paid  off  and  ratified  therein,  it  becomes  neces- 
sary for  the  assignee  to  file  a  supplemental  bill,  and 
it  is  error  in  the  court  to'  refuse  to  permit  him  to  do 
so.    List  V.  Pumphrey,  8  W.  Va.  67S. 

BxhlMts.- Where  a  judgment  or  decree  is  obtained 
for  a  debt,  in  a  proceeding  in  chancery  to  enforce 
the  lien  of  such  judgment  or  decree  against  lands, 
ordinarily  it  is  not  necessary  that  a  complete  copy 
of  the  whole  record  of  the  case  in  the  court  in  which 
the  judgment  or  decree  was  had,  should  be  pro- 
duced or  filed,  but  only  a  properly  authenticated 
copy  of  such  judgment  or  decree.  In  such  case  a 
copy  of  the  judgment  is  an  extract  from  the  record 
of  the  cause,  and  not  a  complete  copy  of  the  whole 
record,  and  being  an  extract  from  the  record,  and  a 
copy  of  the  judgment  as  entered,  it  may  be  read  as 
evidence  in  the  cause.  Dickinson  v.  R.  Co.,  7  W.  Va. 
800:  Sayre  v.  Edwards,  19  W.  Va.  868:  White  v.  Clay, 
7  Leigh  68:  Wynn  v.  Harman.  5  Oratt  167. 

Real  Bstate  Held  Jointly— Extent  of  Decree.— Where 
a  suit  in  equity  is  brought  by  a  party  to  enforce  his 
judgment  lien  against  real  estate  which  his  debtor 
holds  jointly  with  another,  and  both  of  the  owners 
of  the  real  estate  are  made  parties  to  the  suit  and 


259 


7  OR  ATT. 


Virginia  Reports.  Akkotatbd. 


served  with  process,  althonffh  no  allegation  Is  made 
or  lien  asserted  afiralnst  the  party  taoldlnf  the  real 
estate  Jointly  with  such  Judgment  debtor,  and  the 
cause  beinff  referred  to  a  commissioner  to  ascer- 
tain the  liens  existing  affainst  the  real  estate,  and 
their  priorities,  who  reports  a  Judgment  lien  exist- 
ing  affaiost  the  real  estate  belonsring'  to  the  party 
who  is  not  the  Judgment  debtor  mentioned  in  the 
bill.  It  is  error  to  decree  a  sale  of  the  entire  prop- 
erty, and  such  a  decree  may  be  set  aside  by  a  bill 
of  review  filed  in  proper  time.  Calvert  v.  Ash  (W. 
Va.),  85  S.  £.  Rep.  887. 

So  also,  where  a  bill  to  enforce  a  Judgment  lien, 
filed  auralnstthe  Judgment  debtor,  alleges  that  after 
the  Judgment  was  rendered,  the  debtor  obtained 
an  injunction  against  the  Judgment  giving  CI.  and 
T.  as  sureties  in  the  injunction  bond,  that  the  injunc- 
tion was  dissolved  and  the  bill  dismissed,  but  the 
bill  only  seeks  the  sale  of  the  Judgment  debtor's 
real  estate,  a  personal  decree  against  CI.  for  a  bail- 
anceof  the  Judgment,  after  exhausting  the  Judg- 
ment debtor's  estate  would  be  proper  but  under 
this  bill,  a  decree  for  the  sale  of  the  real  estate  of  CI. 
would  be  erroneous.    Sinnett  v.  Cralle,  4  W.  Va.  000. 

Time  to  Redeem.— It  is  not  perse  error  to  decree  a 
sale  of  land  to  enforce  Judgment  liens  without  giv- 
ing the  debtor  time  to  redeem,  as  in  the  foreclosure 
of  mortgages,  though  such  practice  ought  not  in 
general  to  be  pursued,  but  where  the  debtor  does 
not  show  that  he  has  sustained  any  damage  by  the 
failure  to  do  so,  it  is  not  ground  for  setting  aside  the 
sale.    Crawford  v.  Weller,  28  Gratt  885. 

Resistance  to  Bnforcameat.— After  a  judgment  has 
been  recovered  in  an  action  at  law,  and  a  suit  in 
equity  has  been  pending  for  more  than  ten  years  to 
enforce  the  lien  of  the  Judgment,  the  defendant 
caanot  prevent  the  enforcement  of  this  Judgment 
on  the  ground  that  they  did  not  employ  counsel  to 
defend  them  in  the  action  at  law,  and  that  their 
appearance  by  counsel  was  false,  when  it  appears 
in  the  record  of  the  action  at  law,  in  which  the 
Judgment  was  recovered,  that  the  defendant  did 
appear  by  counsel  and  file  pleas.  Cabell  v.  Given, 
80  W.  Va.  700,  5  S.  E.  Rep.  442. 

Only  Two  JudgoMnt  Creditors.— Where  a  suit  in 
chancery  is  instituted  to  enforce  a  Judgment  lien 
and  the  bill  alleges  that  there  is  but  one  other 
Judgment  lien  on  the  real  estate  sought  to  be  held 
liable  to  the  satisfaction  of  the  Judgment,  and  sets 
it  up  also  as  a  lien  on  the  land,  the  decree  should 
provide  for  the  payment  of  both  Judgments,  if  the 
land  is  subject  thereto.  Anderson  v.  Nagle.  13  W. 
Va.98. 

XV.    COLLATERAL  IMPBACHnBNT. 

A.  IN  GENERAL.— The  Judgment  of  a  court 
possessing  competent  Jurisdiction  in  the  proceed- 
ing before  it  and  over  the  person  against  whom  it 
is  rendered,  is  binding  and  conclusive,  and  however 
Irregular  and  erroneous  it  may  be,  yet  so  long  as  it 
remains  unreversed,  it  cannot  be  drawn  in  Question 
in  a  collateral  proceeding,  nor  can  any  allegation 
be  made  against  its  validity.  Pates  v.  St.  Clair,  11 
Gratt  22;  Spotts  v.  Com.,  85  Va.  581,  8  S.  E.  Rep.  876; 
Wimbish  v.  Breeden,  77  Va.  884;  Woodhouse  v.  Fill- 
bates.  77  Va.  817:  Wilson  v.  Smith.  22  Gratt  498. 
See  Shelton  v.  Jones,  26  Gratt  866:  Brengle  v. 
Richardson,  78  Va.  406:  Adams  v.  Logan,  87  Gratt 
201 :  Lawson  v.  Moorman,  85  Va.  880,  9  S.  E.  Rep.  150. 
Limits  to  Jadgment.— Though  the  court  has  Juris- 
diction of  the  subject-matter  and  the  parties,  yet 
it  is  limited  In  its  mode  of  procedure  and  the  extent 
and  the  character  of  its  judgment;  and  if  it  tran- 


scend such  limits,  its  Judgments  are  void  and  may 
be  so  treated  collaterally.  Anthony  v.  Kasey.  88  Va. 
888,  6  S.  E.  Rep.  170. 

Want  of  Jurisdiction  Apparent  on  Record.— While  it 
is  well  settled  that  every  reasonable  presnmptioa 
will  be  Indulged  in  the  support  of  the  regularity  of 
the  proceedings,  and  the  validity  of  the  Judgment 
of  a  court  of  competent  general  Jurisdiction  when 
both  the  subject-matter  and  the  parties  are  within 
the  territorial  limits  of  the  court's  Jurisdiction: 
yet  even  with  respect  to  such  a  court  no  presump- 
tion is  allowable  when  the  want  of  Jurisdiction 
aillrmatively  appears  on  the  face  of  the  proceedings. 
Want  of  Jurisdiction  makes  such  Judgments  nulL 
and  they  may  be  so  treated  by  any  court  In  any 
proceedings  direct  or  collateral.  Dlllard  t.  Cent 
Va.  Iron  Co.,  88  Va.  784, 1  S.  E.  Rep.  124. 

Mnst  Be  Siiown  by  Record.— The  Judgment  of  a 
court  of  competent  Jurisdiction  is  presumed  to 
be  right  but  it  will  not  be  presumed  that 
a  question  has  been  determined,  unless  it  be  shown 
by  the  record  expressly  or  by  necessary  impli- 
cation that  it  was  in  fact  determined.  Wynnv. 
Heninger,  82  Va.  172;  Ferguson  v.  Teel.  82  Va.  OOa 

The  validity  of  a  Judgment  cannot  be  collaterally 
attacked  on  the  ground  that  the  court  had  no  Juris- 
diction, unless  the  want  of  Jurisdiction  appears 
upon  the  face  of  the  record.  Wandling  v.  Straw,  25 
W.  Va.  092;  Smith  v.  Johnson,  44  W.  Va.  278.  29  S.  E. 
Rep.  509. 

But  in  a  collateral  attack«upon  a  Judgment  of  a 
court  of  general  Jurisdiction,  the  recital  in  the  Judg- 
ment that  the  defendant  was  duly  served  with  no- 
tice as  required  by  law,  is  conclusive  of  that  fact 
unless  there  Is  something  in  the  record  which 
plainly  shows  that  the  defendant  did  not  have  notice, 
or  the  character  of  the  proceeding  is  such  as  to 
make  it  necessary  that  the  evidence  of  notice 
should  afllrmatively  appear  in  the  record.  Chesa- 
peake &  Western  R.  Co.  v.  Washington.  Cincinnati 
&  St  Louis  Railway,  99  Va.  715^ 

"To  Impeach  and  overttim  Judgments  of  courts 
of  competent  Jurisdiction  involves  consequences  of 
too  much  moment  to  be  lightly  regarded:  and  when 
a  court  of  general  Jurisdiction  has  pronounced 
Judgment  its  adjudication  should  be  as  conclusive 
on  the  question  whether  a  party  was  duly  notified 
as  on  any  other  point  necessary  to  a  proper  deter- 
mination of  the  cause."  Ferguson  v.  Teel,  88  Va. 
090. 

B.  GROUNDS  OF  ATTACK.— A  Judgment  of  a 
court  of  record  cannot  be  impeached  in  another  ac- 
tion, except  for  want  of  Jurisdiction  in  the  court,  or 
fraud  in  the  parties  or  actors  in  it  "This  is  a  set- 
tled doctrine  of  the  courts.  It  is  not  merely  an  arbi- 
trary rule  of  law,  established  by  the  courts,  but  It  is 
a  doctrine  founded  upon  reason  and  the  soundest 
principles  of  public  policy.  It  is  one  which  has  been 
adopted  in  the  interest  of  the  peace  of  society 
and  the  permanent  security  of  titles.  If,  after  the 
rendition  of  a  Judgment  by  a  court  of  competent 
Jurisdiction,  and  after  the  period  has  elapsed  when 
it  becomes  irreversible  for  error,  another  court 
may  in  another  suit  enquire  into  the  irregularities 
or  errors  in  such  Judgments,  there  would  be  no  end 
to  litigation,  and  no  fixed  established  rights.  A 
Judgment  though  unreversed  and  irreversible. 
would  no  longer  be  a  final  adjudication  of  the  rights 
of  litigants,  but  the  starting  point  from  which  a  new 
litigation  would  spring  up;  acts  of  limitation  would 
become  useless  and  nugatory;  purchasers  on  the 
faith  of  Judicial  process  would  find  no  protectloo.; 
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every  right  establislied  by  a  jndffment  would  be 
Insecure  and  nncertain,  and  a  clond  would  rest  upon 
every  title."  Lancaster  y.  Wilson,  27  Oratt  (04,  and 
iio<«;  Woodbouse  y.  Fillbates,  77  Va.  817;  Gray  y.  Stu- 
art, 8S  Gratt.  851;  LaYell  y.  McCurdy,  77  Va.  788; 
Blanton  y.  Carroll,  86  Va.  589, 10  S.  E.  Rep.  880;  Fair- 
fax T.  Alexandria,  88  Gratt  10,  and  note, 

Ernrs  Not  AffectiiiiK  Jnrisdictloa.— Where  a  Judff- 
ment  or  decree  of  a  court  of  cIyII  jurisdiction  is 
offered  in  eYidence.  collaterally  in  another  suit,  its 
Tilldity  cannot  be  questioned  for  errors  which  do 
not  affect  the  Jurisdiction  of  the  court  Hall  y. 
HaU.  18  W.  Va.  1 ;  HlUer  y.  White,  46  W.  Va. 
87.  a  S.  £.  Rep.  882 ;  Cooper  y.  Reynolds,  10  Wall.  (U. 
&)  S08. 

The  maxim,  omnia  jfrcuumuniur  rite  «m«  oe^o, 
applies  to  sustain  the  Judgments  and  decrees  of  a 
coort  rather  than  forced  presumptions  to  defeat 
them.  Pennybacker  y.  Switser,  75  Va.  671. 

"The  settled  rule  of  law  is,  that  jurisdiction  haY- 
tnff  attached  in  the  original  cause,  eYerythinff  done 
within  the  power  of  that  jurisdiction,  where  collat- 
erally Questioned,  is  to  be  held  conclusiYe  of  the 
light  of  the  parties  unless  Impeached  for  fraud. 
Erery  intendment  Is  made  to  support  the  proceed- 
ings ;  it  is  regarded  as  if  it  were  regular  in  all 
things,  and  reYersible  for  error."  Oonnett  y.  Wil- 
liams, 80  WalL  (U.  S.)  248,  approYed  in  Pennybacker 
T.  Switzer,  75  Va  071. 

^oOgmeat  Presmned  Rirht.— Where  the  Judgment 
of,  and  actions  of,  the  court  below  is  definite,  and  in- 
telligibly presented  in  the  record,  and  does  Dot  ap- 
pear from  the  record  to  be  wrong,  it  is  presumed  to 
be  right,  and  cannot  be  collaterally  attacked.  Rams- 
Imrg  Y.  E^b,  10  W.  Va.  777  ;  Anderson  y.  Doolittle, 
» W.  Va.  628,  18  S.  E.  Rep.  784 ;  Cox  y.  Thomas,  8 
Gratt  8&S ;  Shelton  y.  Jones,  26  Gratt  881,  and  note  ; 
Ferguson  y.  Teel,  88  Va.  680 ;  Wright  y.  Smith,  81  Va. 
717 ;  Womack  y.  Tankersley,  78  Va.  S42  ;  Harman  y. 
Lynchburg,  88  Gratt  87 ;  Shlpman  y.  Fletcher,  81  Va. 
478.22  S.  £.  Rep.  466;  HiU  Y.  Woodward,  78  Va. 
766 ;  Sargeant  Y.  IrYlngr.  8  Va.  Dec.  888,  24  S.  B.  Rep. 
8M. 

^'Nothing  is  better  settled  than  that  the  Judgments 
and  decre<is  of  a  court  of  general  jurisdiction,  act- 
ing within  the  scope  of  its  authority,  are  presumed 
to  be  rlffht  until  the  contrary  appears,  and  are  not 
open  to  collateral  attack ;  and  this  is  so  eYen  though 
the  party  against  whom,  or  in  whose  f  aYor,  the  Judg- 
ment or  decree  wais  rendered  was  dead  at  the  time. 
Such  a  Judgment  or  decree  is  irreyocable  in  a  col- 
lateral action,  not  because  a  Judgment  rendered 
without  noUce  is  good,  but  because  the  law  does  not 
permit  the  introduction  of  extrinsic  eYidence  to 
overthrow  that  which,  for  reasons  of  public  policy, 
it  treats  as  an  absolute  Yerity.  The  record  is  con- 
doslTely  presumed  to  speak  the  truth,  and  can  be 
tried  only  by  inspection."  Pugh  y.  McCue,  86  Va. 
in.lOS.£   Rep.  716. 

The  rule  was  stated  thus  in  Board  y.  Dunn,  27  Gratt 
0D8 :  "The  principle  is  unlYersal,  that  an  appellate 
oonrt  in  reYiewing  the  decision  of  the  trying  court, 
will  always  presume  that  the  Yerdict  and  Judgment 
were  founded  upon  sufficient  eYidence  unless  the 
contrary  is  ptoinjy  made  to  appear.  This  principle 
is  carried  so  far,  that  where  there  is  a  bill  of  ex- 
ceptions professing  to  state  the  eYidence,  this  pre- 
sumption will  still  preYall,  unless  it  can  be  fairly 
taiferred  that  it  contained  all  the  eYidence  adduced 
at  the  trial.    See  Cooper  y.  Hepburn,  15  Gratt  561." 

IMotlMi  to  Abate,  BUI  of  Bxcei»tlons,  etc—Where 
there  is  in  the  record  no  motion  to  abate  the  at- 


tachment no  exception  to  the  rulings  of  the  court 
below,  no  bill  of  exceptions,  no  certificate  of  the 
eYidence  or  of  the  facts  proYed,  then  the  supreme 
court  must  presume  the  Judgment  to  be  right  Ken- 
eflck  Y.  Caulfleld,  88  Va.  182, 18  S.  £.  Rep.  848. 

Waat  of  Notlos--Oniis  ProbaadL—HowcYer  assailed, 
unless  want  of  authority  plainly  appears  on  the 
face  of  the  record,  eYery  presumption  exists  in 
faYor  of  the  judgments  of  courts  of  general  Juris- 
diction, and  the  entire  record  will  be  inspected. 
The  same  rule  preYails  where  the  defendant  alleges 
want  of  summons  or  notice,  and  the  onus  of  showing 
want  of  notice  is  on  the  impeacher.  Mere  failure 
of  the  record  to  state  afllrmatiYely  that  notice  was 
glYen,  is  insufficient  for  the  impeachment  Hill  y. 
Woodward,  78  Va.  765  ;  Ferguson  y.  Teel,  88  Va.  680. 

Jarisdictioa  Statntory.— The  rule  as  to  the  conclu- 
slYeness  of  an  unreyersed  Judgment  of  a  court  of 
competent  Jurisdiction,  applies  with  equal  force  in 
respect  to  a  Judgment  where  the  Jurisdiction  ex- 
ercised is  purely  statutory.  Wimbish  y.  Breeden. 
77  Va.  824 ;  Pennybacker  y.  Switser,  75  Va.  671. 

Jadfitteat  In  Personam  against  Nonresident.— A 
personal  judgment  for  money  against  a  nonresident 
on  publication,  without  seryice  of  process  or  appear- 
ance is  YOid,  is  no  lien  on  the  land,  and  may  be 
attacked  collaterally.  Fowler  y.  Liewis.  86  W.  Va. 
118,  14  S.  E.  Rep.  447.  See  also.  Gray  y.  Stuart  38 
Gratt  851. 

Judgment  for  Costs.— Where  a  court  is  wholly 
without  Jurisdiction  to  render  any  Judgment 
against  a  party,  a  Judgment  or  decree  rendered  by 
such  court  for  costs  is  wholly  InoperatiYe  and  Yoid 
In  any  direct  or  collateral  suit  or  proceeding.  Hall 
Y.  Hall,  80  W.  Va.  779,  5  S.  E.  Rep.  260.  See  also, 
Grinnan  y.  Edwards,  21  W.  Va.  847. 

RIffht  to  Be  Heard.— 'It  Is  a  cardinal  principle  in 
the  administration  of  justice,  that  no  man  can  be 
condemned  or  dlYested  of  his  rights  until  he  has  had 
the  opportunity  of  beiuff  heard  ;  and  if  judgment  is 
rendered  against  him  before  that  is  done  the  pro- 
ceeding will  be  as  utterly  yoid  as  though  the  court 
had  undertaken  to  act  where  the  subject-matter 
was  not  within  its  cognizance."  Underwood  y. 
McVeigh,  28  Gratt  418 ;  Staunton  Perpetual  B.  & 
Lr.  Co.  Y.  Haden,  82  Va.  201,  28  S.  E.  Rep.  285. 

Absence  in  Military  Senioe.— Where  process  in 
an  action  of  debt  was  senred  upon  a  defendant  whilst 
he  was  in  the  military  senrice  of  the  Confederate 
States,  and  there  is  an  office  Judgment  confirmed 
whilst  he  is  in  the  seryice,  the  Judgment  is  a  valid 
judgment  and  cannot  be  questioned  In  another 
suit  Terry  y.  Dickinson,  75  Va.  475;  Tnmbull  y. 
Thompson,  27  Gratt  806. 

Mere  Absence  of  Return. —Thus,  mere  absence  of 
return  of  service  on  summons  is  insufficient  for 
impeachment  where  the  record  shows  that  at  rules 
the  cause  was  matured  as  to  all  the  defendants.  The 
assailant  must  show  want  of  summons.  Ferguson 
Y.  Teel,  82  Va.  680. 

United  States  Court.— A  Judgment  rendered  in  a 
United  States  district  court  in  1880  vacating  a  com- 
mission of  bankruptcy  issued  in  1801,  cannot  now  be 
collaterally  impeached.  Harman  y.  Steams,  05  Va. 
58,  27  S.  £.  Rep.  601. 

County  Courts.— '*The  county  court  is  a  coart  of 
record,  and  its  judgments  or  sentences  cannot  be 
questioned,  collaterally  in  other  actions,  provided  it 
has  Jurisdiction  of  the  cause.  And  this  is  to  be  un- 
derstood as  having  reference  to  Jurisdiction  over  the 
subjectrmatter ;  for  though  it  may  be  that  the  facts 
do  not  give  Jurisdiction  over  the  particular  case, 
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yet  if  tlie  jurlsdictioii  extends  over  tha,t  doss  of  eases, 
the  judgment  cannot  be  questioned ;  for  then  the 
question  of  jurisdiction  enters  into  and  becomes  an 
essentlalpartof  the  judgment  of  the  court  Thus, 
if  a  county  court  were  to  give  judgment  of  death 
against  a  white  man,  the  sheriff  would  have  no  law- 
ful authority*  to  execute  him  ;  or  if  a  court  of  chan- 
cery were  to  errant  probate  of  a  will,  it  would  be 
ipso  facto  void,  since  that  court  has  no  jurisdiction 
in  any  case  of  probates.  It  is  held  void  ipso  facto 
because  no  inquiry  is  necessary  to  ascertain  its 
Invalidity.  But  where  the  court  has  jurisdiction  of 
cases  ejusdem  generis,  its  judgment,  in  any  case,  is 
not  merely  void ;  because  its  invalidity  cannot 
appear  wi  thout  an  inquiry  into  the  facts  :  an  inquiry, 
which  the  court  itself  must  be  presumed  to  have 
made,  and  which  will  not  therefore  be  permitted  to 
be  revived  collaterally.**  Fisher  v.  Bassett,  9  Lelffh 
181.  See  Devauffhn  v.  Devauffhn,  IQOratt  6M ;  Shel- 
ton  V.  Jones,  26  Gratt.  801. 

Unmattaorized  Appearance  of  Attorney.— *  It  has  been 
contended  by  eminent  jurists,  and  many  adjudi- 
cated cases  have  given  color  of  authority  to  the 
proposition  Insisted  upon  by  the  defendant  in  error 
here,  that  where  there  has  been  no  service  of  proc- 
ess on  the  defendant,  and  he  has  not  personally 
appeared  to  the  action  or  proceeding,  and  the  record 
shows  that  the  defendant  'appeared  by  his  attorney,' 
in  a  collateral  proceedlnff  founded  upon  such  judg- 
ment, or  in  aproceedinsr  wherein  the  effect  of  such 
judgment  properly  comes  In  question,  such  defend- 
ant may  in  such  collateral  proceedinff  impeach  such 
judgment  by  proving  that  he  did  not  In  fact  so 
appear  by  attorney,  and  that  the  attorney  who 
assumed  authority  to  appear  for  him.  had  no  author- 
ity to  do  so.'*    Wandllnff  v.  Straw,  26  W.  Va.  008. 

Coarts  of  Oeneral  Juiisdlctloii.— If  a  court  of  gen- 
eral jurisdiction  had  jurisdiction  to  render  the 
judgment  which  it  did  render,  no  error  in  its  pro- 
ceedinff  which  did  not  affect  its  jurisdiction  will 
render  the  proceedinff  void,  nor  can  such  errors  be 
considered  when  the  judsrment  is  collaterally 
broug'ht  in  question.  Wandllnff  v.  Straw,  25  W.  Va. 
aOO:  Cox  V.  Thomas,  9  Gratt  828;  Woodhouse  v.  Fill- 
bates.  77  Va.  817. 

Where  the  case  is  submitted  to  the  court  in  lieu 
of  a  jury,  upon  its  merits,  it  is  presumed  that  the 
prerequisites  necessary  to  the  maklnr  of  the  judg- 
ment were  complied  with  by  the  court,  whether 
the  record  of  the  judgrment  recites  the  fact  or  not 
Phelps  V.  Smith.  16  W.  Va.  623. 

The  judgrment  of  the  circuit  court  agrainst  a  hiffh 
sheriff  is  conclusive  of  its  jurisdiction,  unless 
reversed  on  appeal,  and  his  deputy  and  sureties 
cannot  question  it  on  the  motion  of  the  personal 
representative  of  the  hiffh  sheriff  agrainst  them. 
Oox  V.  Thomas,  0  Qratt  838. 

Spedol  Statutory  Court.— Where  a  court  of  ffeneral 
jurisdiction  acts  within  the  scope  of  its  general 
powers,  its  judgments  will  be  presumed  to  be  in 
accordance  with  its  jurisdiction,  and  cannot  be  col- 
laterally Impeached.  So  also,  when  a  court  of 
ffeneral  jurisdiction  has  conferred  upon  it  special 
powers  by  special  statute,  and  such  special  powers 
are  exercised  judicially,  that  is,  accordlnff  to  the 
course  of  the  common  law  and  proceedinffs  in 
chancery,  such  judffment  cannot  be  impeached 
collaterally.  Pulaski  County  v.  Stuart.  28  Oratt 
-678,  and  note. 

But  where  a  court  of  ffeneral  jurisdiction  has  con- 
ferred upon  it  special  and  summary  powers,  wholly 
derived  from  statutes,  and  which  do  not  belouff  to 


it  as  a  court  of  ffeneral  jurisdiction,  and  when  such 
powers  are  not  exercised  accordlnff  to  the  coarse  of 
the  common  law,  its  action  belnff  ministerial  only 
and  not  judicial,  in  such  case  its  decision  must  be 
reffarded  and  treated  like  those  of  courts  of  limited 
and  special  jurisdiction,  and  no  presumption  of 
jurisdiction  will  attend  the  judffment  of  the  court 
But  in  such  cases  the  facts  essential  to  the  exercise 
of  the  special  jurisdiction  must  appear  upon  the 
face  of  the  record.  Pulaski  County  v.  Stuart,  28 
Qratt.    872. 

Doffree  of  Proof  Required.— Mere  absence  of  return 
of  service  on  summons  affainst  husband  and  wife  is 
insufficient  for  impeachment  where  there  is  noth- 
Inff  in  the  record  to  show  affirmatively  that  process 
was  not  served  on  the  wife  as  well,  and  where  the 
record  shows  that  at  rules  the  cause  was  matured 
as  to  all  the  defendants,  the  court  sayinff,  "To  im- 
peach a  judffment  under  such  circumstances,  it 
belnff  a  judffment  of  a  court  of  ffeneral  jurisdiction, 
and  the  party  belnff  within  its  jurisdictional  limits, 
it  is  not  enouffh  to  raise  a  doubt  merely:  nor  will  it 
suffice  that  the  record  falls  to  show  that  notice  was 
fflven,  the  onus  lies  upon  the  party  assailinff  the 
judffment  to  show  that  it  is  wronff,  and  it  is  only 
when  he  satisfies  the  conscience  of  the  conrt  that 
the  judffment  is  wronff,  that  it  should  be  disturbed, 
the  recoffuised  rule  belnff  that  everythinff  moat  be 
presumed  In  favor  of  the  proceedlngrs  of  a  court  of 
ffeneral  jurisdiction,  unless  there  is  a  plain  excess 
or  want  of  authority.**  Ferguson  v.  Teet  8t  Va.  607. 
VoM  Judgments.— "A  void  judffment  is  «r  t?<  Urmim 
a  nullity,  and  may  be  so  declared  and  treated  by 
this  and  every  other  court  when  the  validity  or  in- 
validity of  the  judgrment  is  a  question  to  be  deter- 
mined; either  in  a  direct  or  collateral  proceedinff." 
BuBKS,  J.  Wade  V.  Hancock,  76  Va.  080:  Lavell  v. 
McCurdy,  77  Va.  768:  HoUlns  v.  Patterson,  6  Leiffh 
467:  Morgan  v.  Ohio  River  B.  Co..  89  W.  Va.  17, 10  S.  E. 
Rep.  568. 

"Avoid  judffment  is  in  leffal  effect  no  judgrment 
By  it  no  riffhts  are  divested.  From  it  no  riffhts  can 
be  obtained.  Belnff  worthless  in  itself,  all  pro- 
ceedinffs on  it  are  equally  worthless.  It  neither 
binds  nor  bars  any  one.  All  acts  performed  under 
it  and  all  claims  flowinff  out  of  it  are  void.  '*  Freem. 
Judffm.  $  117;  Anthony  v.  Kasey,  88  Va.  888,  5  S.  B. 
Rep.  176;  Wade  v.  Hancock,  76  Va.  626:  Lavell  ▼. 
Jordan,  77  Va.  768;  Staunton  Perpetual  B.  &  L.  Go.  ▼. 
Haden,  08  Va.  801,  28  S.  E.  Rep.  280:  L.  ft.  W.  B.  Co. 
V.  Taylor.  08  Va.  286,  84  S.  E.  Rep.  1018:  Grinnan  ▼. 
Edwards,  81 W.  Va.  847;  Neale  v.  Uts,  75  Va.  484. 

Jurisdiction  of  Suhlect-nmtter.— The  ffeneral  and 
well-established  rule  of  law  is  that  when  proceed- 
inffs are  collaterally  drawn  in  question  and  it 
appears  upon  the  face  of  them  that  the  subject-mat- 
ter was  within  the  jurisdiction  of  the  court  they  are 
voidable  only.  The  errors  and  irregrularitles  of  any 
court  are  to  be  corrected  by  some  direct  proceedinff 
either  before  the  same  court  to  set  them  aside,  or 
in  an  appellate  court  Pennybacker  v.  Switzer,  76 
Va.671:  Lancaster  V.Wilson,  27  Oratt  624;  Gibson  ▼. 
Beckham,  16  Gratt  831,  and  note* 

Judffo  and  Counsel.— Where  a  judgre  sits  in  an  ac- 
tion in  which  he  is  or  has  been  counsel,  such  act 
renders  the  judgrment  voidable  only,  and  not  voAd. 
The  proceedings  are  ffood  and  valid  until  set  aside 
upon  motion  to  the  court  in  which  they  were  had, 
or  until  reversed  upon  appeal  or  error  by  an  appel- 
late court  L.  &  N.  R.  Co.  v.  Taylor,  06  Va.  S8lk  84  S. 
E.  Rep.  1018. 
Judffment  upon  Dofoctlvo   Suaunons.— So  also,    a 
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jodgment  rendered  upon  a  defectiye  summons 
after  general  appearance  of  the  defendant  is  not 
void.  Blair  V.  Henderson  (W.  Va.).  88  S.  E.  Rep.  66£; 
Brown  t.  Chapman,  90  Va.  174. 17  S.  K  Bep.  866. 

Ncnrasident  IMrs.— A  Judgment  or  decree  author- 
iiing  the  sale  of  decedent's  lands  to  pay  his  debts  is 
erroneoQS,  where  it  appears  upon  its  face  that  the 
affldariton  which  rested  the  order  of  publication 
against  the  heirs  as  nonresidents  was  defective  and 
insnlBclent.  Hull  ▼.  Hull,  86  W.  Va.  165. 18  S.  E.  Rep. 
4». 

PracMs,  Notice,  Soaunoiis.— But,  a  Judgment  against 
a  person  who  has  not  been  serred  with  notice  is  a 
▼old  Judgment,  and  is  €X  vi  Urmini^  a  nullity.  Fer- 
guson t.  Teel,  &  Va.  MO;  Lavell  t.  McCurdy.  77  Va. 
«V:  Wade  Y.  Hancock,  70  V  a.  690. 

Notke  to  Offloer^-Strlct  CMipllaiioe  with  Statute.— 
For  example,  in  a  proceeding  to  confiscate  property 
of  a  person  charged  to  be  in  rebellion,  the  directions 
of  the  attorney  general  are.  that  the  method  of 
seisore  of  the  property  shall  be  conformed  as 
nearly  as  may  be  to  the  state  law,  if  there  be  such; 
when  therefore  the  proceeding  is  to  confiscate  debts 
dne  from  a  municipal  corporation,  the  notice  to  the 
debtor  must  be  upon  the  mayor  or  other  officer 
named  in  the  Virginia  statute;  and  notice  given  to 
the  auditor  of  the  corporation  is  of  no  effect;  and 
the  Judgment  based  upon  such  notice  is  null  and 
▼oid.   Fairfax  y.  Alexandria,  28  Gratt  10. 

PrMiid.-~But,  a  Judgment,  valid  on  Its  face,  cannot 
be  impeached  by  other  creditors  except  for  fraud ; 
and  that  cannot  be  done  otherwise  than  by  a  di- 
rect proceeding  brought  to  set  it  aside  on  that 
ground.  First  Nat.  Bank  v.  Huntington,  etc.  Go..  41 
W.  Va.  680.  as  S.  E.  Rep.  799L 

Thus,  where  it  is  sought  to  set  aside  or  annul  a 
regular  Judgment  or  decree  upon  the  ground  that 
it  was  obtained  by  fraud  practiced  by  a  party,  or 
in  prosecutingr  the  suit  or  obtaining  the  Judgment 
or  decree.  It  is  necessary,  it  is  said,  that  the  plea 
should  state  a  case  of  actual  fraud;  and  that  the 
snit  should  be  brought  for  the  express  purpose  of 
impeaching  the  Judgment  or  decree,  otherwise  it 
will  be  regarded  as  a  collateral  attack.  Harrison 
▼.  WaUton.  96  Va.  7S1,  80  S.  E.  Rep.  878. 

"The  rule  is,  however,  settled  that  unless  there  is 
good  reason  to  impute  fraud  or  collusion,  a  Judgment 
is  conclusive  of  the  existence  and  amount  of  the 
debt,  and  cannot  be  impeached  collaterally  either 
by  parties  or  by  strangers."  Gentry  v.  Allen,  88 
Grait  264. 

Frsnd  sad  CeOuskNi.— Where  a  Judgment  creditor 
flies  a  bill  against  a  debtor  to  subject  his  lands  to 
the  lien  of  his  Judgment,  and  makes  a  trust  creditor 
of  the  same  debtor  who  holds  a  deed  of  trust  on  the 
land  a  party,  such  trust  creditor  cannot  question 
the  validity  of  the  Judgment  against  the  debtor, 
except  upon  grounds  that  would  avoid  it,  between 
the  Judgment  creditor  and  the  debtor,  or  on  the 
STonnd  that  there  was  fraud  and  collusion  between 
them  in  procuring  the  Judgment.  Gentry  v.  Allen, 
80ratt.S54. 

iNistake»  Sorprise,  Acddeot.— A  Judgment  of  a  Jus- 
tice founded  on  a  sufficient  summons  cannot  be 
collaterally  attacked  in  equity  on  the  ground  alone 
that  the  cause  of  action  arose  in  another  county,  the 
place  of  the  defendant's  residence;  he  can  only  be 
relieved  therefrom  collaterally  on  such  equitable 
grounds  as  fraud,  accident,  mistake,  surprise,  or 
some  adventitious  circumstance  beyond  the  control 
of  the  party.  The  question  is  purely  legal,  and  does 
not  give  equity  Jurisdiction  to  review  such  Judgment 


Newlon  v.  Wade,  48  W.  Va.  288,  27  S.  E.  Rep.  244.  See 
Hubbard  v.  Yocum,  80  W.  Va.  740.  6  S.  E.  Rep.  807. 
See  it^fra,  this  note,  title,  "Equitable  Relief  against 
Judgments.** 

UBwarraated  ReservmtloiL— Thus,  a  Judgment  re- 
serving from  sale  a  sawmill  on  certain  land,  though 
there  is  nothing  on  the  record  to  warrant  the 
reservation,  is  not  void,  but  voidable  only  by  appeal, 
and  cannot  be  collaterally  attacked.  First  Nat. 
Bank  v.  Hyer,  40  W.  Va.  18,  88  &  E.  Rep.  1000. 

Covertare.— On  the  other  hand,  a  Judgment  ren- 
dered by  a  court  of  common  law  against  a  married 
woman,  either  in  her  own  name  or  in  the  name  of 
the  company,  under  which  she  does  business,  upon  a 
contract  made  during  coverture,  is  absolutely  void, 
and  an  execution  or  suggestion  sued  out  upon  such 
Judgment  is  invalid  and  ineffectual  for  any  purpose. 
Such  Judgment  may  be  assailed  collaterally  in  pro- 
ceedings upon  a  suggestion  thereon.  White  v.  Foote 
Lumber  &  Mfg.  Co.,  80  W.  Va.  886, 1  S.  E.  Rep.  672. 

Intaacy.— It  is  well  settled,  as  a  general  rule,  that 
an  infant  is  as  much  bound  by  a  decree  against  him 
as  a  person  of  full  age.  The  law  recognizes  no 
distinction  between  a  decree  against  an  infant  and 
a  decree  against  an  adult  Therefore  an  infant  can 
impeach  a  Judgment  or  decree  only  upon  such 
grounds  as  would  invalidate  it  in  the  case  of  another 
person,  such  as  fraud,  collusion,  or  error.  Harrison 
V.  Wall  ton,  06  Va.  781,  80  S.  E.  Rep.  872;  Pennybacker 
V.  Switzer,  76  Va.  068;  Zirkle  v.  McCue,  20  Gratt  617; 
1  Mln.  Inst  (8d  Ed.)  607,  606. 

Thus  the  Judgment  of  the  board  of  commissioners, 
under  the  land  law,  is  conclusive  and  cannot  be 
impeached,  notwithstanding  the  plaintiff  was  an 
infant  at  the  time  the  J  udgmen  t  was  given.  Stephens 
V.  Cobun,  8  Call  44a 

Death.— When  there  is  a  Joint  action  against  two  or 
more  persons,  all  of  whom  are  served  with  process, 
and  one  dies  before  Judgment  and  his  death  is  not 
suggested  on  the  record,  and  there  is  a  Judgment 
rendered  against  all  the  defendants,  such  Judgment 
cannot  be  collaterally  attacked.  King  v.  Burdett, 
28  W.  Va.  001;  Watt  v.  Brookover,  86  W.  Va.  888,  18 
S.  E.  Rep.  1007,  80  Am.  St  Rep.  811;  McMillan  v. 
Hickman,  86  W.  Va.  706,  14  S.  E.  Rep.  227;  Evans  v. 
Spurgln.  0  Gratt  107. 

ConuBoawealth's  Lien.— Where  a  bond  given  to  the 
commonwealth  to  secure  the  purchase  money  of 
land  bought  at  a  sheriff's  sale  is  on  default  returned 
to  the  circuit  court  from  whence  the  venditioni 
expanat  issued,  whereby  it  acquired  the  force  of  a 
Judgment  against  the  principal  and  sureties,  under 
Va.  Code  1878,  ch.  40,  $  10,  the  lien  of  the  common- 
wealth so  acquired  cannot  be  collaterally  Impeached 
in  a  suit  brought  by  the  trustee  of  one  of  the 
sureties,  claiming  a  homestead  under  an  earlier 
purchase  of  the  land,  to  audit  the  liens  of  the 
latter*s  creditors,  in  which  suit  the  commonwealth 
becomes  a  party.  Spotts  v.  Commonwealth,  86  Va. 
681, 8  S.  E.  Rep.  876^ 

C.  WHO  MAY  DfPEACH. 

Strangers.^ All  strangers  are  not  entitled  to  im- 
peach a  Judgment;  it  is  only  those  strangers  who, 
if  the  Judgment  were  given  full  credit  and  effect 
would  be  prejudiced  in  regard  to  some  pre-existing 
right  that  are  permitted  to  impeach  the  Judgment 
Wilcher  v.  Robertson,  78  Va.  008;  Cecil  v.  Clark.  44 
W.  Va.  060,  80  S.  E.  Rep.  210. 

State.— Where  a  proceeding  is  instituted  by  a  com- 
missioner of  school  lands  in  a  circuit  court  of  a 
county  to  sell  land  forfeited  for  nonentry  in  that 
county,  and  there  is  a  redemption  under  it,  and  the 
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land  declared  exonerated  from  forfeiture,  and  it 
turns  out  tliat  no  part  of  tlie  land  is  in  the  county 
of  tlie  court  rendering  the  Judg'ment.  yet  the  state 
cannot,  in  a  collateral  proceeding,  deny  the  yalidity 
of  the  judgment  or  redemption,  for  want  of  Juris- 
diction in  the  court  Cecil  v.  Clark,  44  W.  Va.  680,  80 
S.  E.  Rep.  210. 

Third  Persons.— Thouffh  a  Judgment  cannot  be 
collaterally  attacked  by  one  of  the  parties  thereto; 
a  third  person,  whose  rights  are  affected  thereby, 
is  not  thus  precluded.  Perpetual  B.  &  L.  Co.  t. 
Haden,  9t  Va.  201,  28  S.  E.  Rep.  286. 

''The  learned  Judpe  of  the  chancery  court  has 
declared  that  neither  the  Judgment  nor  the  substi- 
tution of  other  securities  will  prevent  a  court  of 
equity,  where  a  deed  is  sought  to  be  impeached  as 
voluntary,  from  looking  to  the  original  cause  of  ac- 
tion in  order  to  ascertain  whether  it  was  asubeistinff 
debt  contracted  at  the  time  the  deed  was  made.  The 
correctness  of  that  proposition  will  not  be  contro- 
verted; but  where  the  rights  of  third  persons  have 
intervened,  as  in  the  case  of  a  settlement  upon  a 
wife  and  children,  it  is  certainly  competent  for  them 
to  show  that  not  only  the  judgment,  but  the  debt 
upon  which  it  is  founded,  has  been  satisfied  and  dis- 
charged by  the  substitution  of  a  new  security.*' 
Morriss  v.  Harveys,  7b  Va.  726. 

X VL  CONCLUS1VBNB5S  OP  JUDOMBNT3. 

It  is  a  well-established  doctrine,  that  the  unre- 
versed judgment  of  a  court  of  competent  Jurisdic- 
tion is  conclusive,  and  cannot  be  collaterally 
attacked.  Hill  v.  Woodward.  78  Va.  706;  Wlmbish  v. 
Breeden,  77  Va.  884;  Woodhouse  v.  FiUbates,  77  Va. 
817;  Fox  V.  Cottaffe  Association.  81  Va.  077;  Wilson  v. 
Smith,  28  Qratt.  408;  Howison  v.  Weeden,  77  Va.  710; 
Cottom  V.  Cottom,  4  Rand.  108. 

JnrUdlctloa  of  Subject-ilmtter,  Parties.— Jnrisdlc^ 
tion  of  the  subject-matter  and  the  parties  is  essen- 
tial to  the  conclusiveness  of  Judgments  or  decrees. 
A  court  may  rightfully  obtain  Jurisdiction,  and  its 
decrees  may  be  void,  because,  in  the  progress  of  the 
cause,  it  has  exceeded  its  Jurisdiction.  In  such  case 
the  decrees  may  be  attacked  directly  or  collaterally. 
Seamster  v.  Blackstock,  88  Va.  288,  2  S.  E.  Rep.  80. 

"Qolden  Ryle,"— The  general  rule  is  that  verdicts 
and  Judgments  bind  conclusively,  parties  and  pri- 
vies; because  privies  in  blood  in  estate,  and  in  law, 
claim  under  the  person  against  whom  the  Judgment 
is  rendered;  and  they,  claiminff  his  rights  are,  of 
course,  bound  as  he  is.  But,  as  to  all  others,  they 
are  not  conclusively  binding,  because,  it  is  unjust 
to  bind  a  party  by  any  proceedinff,  in  which  he  has 
had  no  opportunity  of  making  a  defence,  of  offering 
evidence,  of  cross-examining  witnesses,  or  of  appeal- 
ing if  he  was  dissatisfied  with  the  Judgment;  and 
this  is  called  by  the  court,  in  Bourke  v.  Granberry, 
Oilmer25,  "a  golden  rule.'*  Munford  v.  Overseers 
of  the  Poor,  3  Rand.  818. 

Judgmeiit  against  Prlndpnl— Saretles.— But  a  Judg- 
ment against  a  principal  in  a  bond,  is  not  conclusive 
evidence  against  his  sureties.  Munford  v.  Over- 
seers of  the  Poor,  2  Rand.  818. 

It  was  said  by  Juixjb  Qbesn  in  Munford  v.  Over- 
seers of  the  Poor,  2  Rand.  818,  that  "the  question, 
how  far  sureties  are  bound  by  a  Judgment,  or  other 
evidence  against  their  principal,  which  estops  or 
concludes  him,  has  never  as  far  as  I  am  informed, 
been  settled  in  this  court,  except  in  the  case  of 
Baker  v.  Preston,  Qilmer's  Rep.  p.  286,  decided  in 
the  special  court." 

The  books  kept  by  the  treasurer  are  conclusive 


evidence  of  the  balance  actually  in  the  treasury  at 
any  given  time,  both  against  the  treasurer,  and  his 
sureties,  without  being  pleaded  as  an  estoppel,  no  as 
to  charge  them  with  balances  carried  forward  from 
year  to  year,  as  if  those  balances  were  actually  on 
hand.  "These  books  thus  conclusive  against  the 
treasurer,  are  also  conclusive  against  his  soi^eties. 
If  a  Judgment  against  him  is  to  bind  them,  so  also 
ib  the  evidence  on  which  that  Judgment  is  ren* 
dered."    Baker  v.  Preston,  Oilmer  286. 

The  admissions  of  partners  are  not  evidence 
against  each  other  after  the  dissolution,  tliough 
both  are  bound,  and  both  were  conjunct  and  prin- 
cipals in  the  partnership  transactions.  Skelton  v. 
Cocke,  8  Munf.  101 ;  Rootes  v.  Wellford.  4  Munf .  21& 

JuDGi  Grbbn  in  Munford  v.  Overseers  of  the  Poor. 
2  Rand.  818.  said  that  these  decisions  seem  to  have  a 
strong  bearing  on  the  question  how  far  a  Judgment 
against  a  principal  is  conclusive  against  his  surety. 

But  it  has  been  held  in  an  action  by  an  execution 
creditor  against  the  high  sheriff  for  the  failure 
of  his  deputy  to  pay  over  money  made  on  the  exe- 
cution, where  the  deputy  is  present  at  the  trial  and 
examined  as  a  witness,  but  there  is  verdict  and  Judg- 
ment for  the  plaintiff,  that  in  the  subsequent  action 
by  the  high  sheriff  against  the  deputy  and  his 
sureties,  on  their  bond  with  condition  to  indemnify 
the  high  sheriff  from  all  loss  and  damages  for  the 
conduct  of  the  deputy  in  the  office,  the  Judg- 
ment against  the  high  sheriff,  in  the  absence  of 
fraud  and  collusion.  Is  conclusive  evidence  of 
the  default  of  the  deputy  against  not  only  the 
deputy,  but  also  his  surety,  even  though  the  decla- 
ration in  the  action  by  the  high  sheriff  does  not 
allege  that  the  deputy  was  requested  to  defend  the 
suit  against  the  high  sheriff  or  had  an  opportunity 
of  doing  so,  or  had  notice  thereto,  but  his  presence 
at  the  trial  and  act  of  defence  of  the  action  may 
be  proved  by  the  oral  testimony.  Crawford  v.  Turk. 
24  Qratt  170,  and  note.  In  this  case  the  court  distin- 
guished and  explained  the  cases  of  Munford  v. 
Overseers,  8  Rand.  218;  Jacobs  v.  HIU,  2  Leigh  808: 
Baker  v.  Preston,  Gilmer  286;  Cox  v.  Thomas,  0 
Qratt  828. 

Porelgn  Court  of  Admiralty.— The  Judgment  of  a 
foreign  court  of  admiralty  is  not  conclusive  that  the 
property  and  owners  are  enemies,  in  a  suit  between 
the  underwriters  and  insured.  Bourke  v.  Gran- 
berry, Gilmer  10. 

Where  the  issue  in  a  cause  is  one  of  law  and  fact 
namely,  whether  a  Judgment  pleaded  by  the  defend- 
ant as  a  set-off  was  assigned  to  him  with  the  fraudu- 
lent intent  of  depriving  the  plaintiff  of  his  legal 
right  to  exemptions  and  a  second  trial  is  had  in  a 
Justice's  court  upon  this  issue,  and  Judgment  ren- 
dered, such  Judgment,  rendered  in  the  second 
trial,  is  final  and  irreversible,  and  conclusive  be- 
tween the  parties  thereto  as  to  all  matters  involved 
in  that  controversy,  and  under  art  8,  sec.  18  of  the 
Constitution  of  West  Virginia.  The  facts  involved 
in  this  issue,  having  been  tried  by  a  Jury,  cannot 
be  otherwise  re-examined  than  according  to  the 
rules  at  common  law,  and  under  sec  01,  ch.  SO  of 
Va.  Code,  no  new  trial  can  be  had  in  a  court  c€ 
equity.  Ensign  Mfg.  Co.  v.  McGlnnis.  80  W.  Va. 
682,  4  S.  £.  Rep.  788. 

LegsUy  Authenticated  Record.— A  record  legally 
authenticated,  of  the  proceedings  of  a  court  of  com- 
petent authority,  in  any  other  of  the  United  States, 
is  conclusive  evidence  in  the  courts  of  Virginia,  to 
show  that  a  Judgment  was  rendered,  and  that  the 
party  was  compellable  to  pay  the  amount  recorered 
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arainst  blm ;  bat  it  may  be  opposed  by  proof  of  f rand 
or  coUnsioQ,  or  of  sabsequent  payments  or  disconnts. 
BnfordT.  Boford,  4  Munf.  241. 

Suit  to  Entorce  Judg—ent  Lien.— In  a  snlt  ineqnlty 
to  enforce  a  jndgment  lien  arainst  the  real  estate  of 
the  judgment  debtor,  the  jndffment,  as  between  tbe 
judgment  creditor  and  other  judgment  creditors,  is 
coDClnsive  of  the  Justness  and  amount  of  the  debt. 
First  Nat  Bank  y.  Huntington  Distilling  Co.,  41  W. 
ya.510, 28  S.  C  Rep.  792. 

Ciiicliislvenes«  as  to  Stniagors.— Moreover,  a  judg- 
ment for  a  debt  is  conclusiye,  not  only  between  the 
parties,  but  also  as  to  strangers,  to  establish  the 
sunount  and  existence  of  the  debt,  and  strangers 
can  atuck  it  only  for  fraud  or  collusion.  Bensimer 
T.  Fea  S6  W.  Va.  IS,  12  S.  E.  Rep.  1078. 

JudgBcat  Prina  Fade  Evldonco.— Where  a  creditor, 
who  claims  under  a  judgment  at  law,  comes  into 
equity  to  enforce  his  judgment,  that  judgment  is 
prima  fade  evidence  against  the  debtor,  or  mere 
strangers;  unless  they  can  impeach  it  on  the  ground 
of  fraud,  or  by  showing  that  a  full  defence  was  not 
made,  and  can  produce  new  proof  showing  that  the 
debt  is  not  due.  Garland  t.  Rives,  4  Rand.  88S; 
Bensimer  V.  Fell.  85  W.  Va.  15,  12  S.  E.  Rep.  1078: 
caiamberlayne  v.  Temple,  2  Rand.  884. 

XVIL  ARREST  OP  JUDQMBNT. 

A.  GROUNDS  OF  ARREST. 

Errors  Apparent  on  Pace  of  Record,— It  seems  to  be 
a  well-established  rule  of  law  that  a  motion  in 
arrest  of  judgment  lies  only  to  correct  an  error  that 
is  apparent  on  the  face  of  the  record.  Gray's  Case, 
«  Va.  772,  22  S.  E.  Rep.  868;  Hall*8  Case.  80  Va.  565; 
Watts*  Case,  4  Leigh  072;  Stephen's  Case,  4  Leigh 
039;  Hughes  v.  Frum,  41  W.  Va.  445, 28  S.  E.  Rep.  004; 
Oerling  v.  Agricultural  Ins.  Co.,  80  W.  Va.  080. 20  S. 
E.  Rep.  001;  SUte  v.  Martin.  88  W.  Va.  508. 18  S.  E. 
Bep.  748;  Com.  v.  Linton,  2  Va.  Cas.  470. 

Defect  In  Pleadlnir—Jolnder  of  Parties.— When  a  per- 
son, who  ought  to  join  as  plaintiff,  is  omitted,  and 
the  objection  appears  upon  the  pleadings,  the 
defendant  may  demur,  move  in  arrest  of  judgment, 
or  bring  a  writ  of  error.  Prunty  v.  Mitchell,  70  Va. 
100. 

Declaration  Saffident.— But  where  the  declaration 
sufficiently  sets  forth  a  good  cause  of  action,  and 
there  is  no  objection  to  the  form  or  sufficiency  of 
the  verdict,  a  motion  in  arrest  of  judgment  will  be 
overruled.    Travis  v.  Ins.  Co.,  28  W.  Va.  664. 

Defective  Declaration.— Likewise,  it  is  not  error 
sufficient  in  arrest  of  judgment,  in  an  action  of 
assampsit  in  a  superior  court  of  a  county,  that  the 
declaration  lays  the  venue  in  a  different  county 
and  omits  to  state  that  the  cause  of  action  arose 
witbin  the  jurisdiction  of  the  court.  Buster  v. 
Bnlfner.  5  Munf.  27. 

Profert.— Nor  will  judgment  be  arrested  for  omis- 
sion to  make  prof  ert  of  a  bill.  Terrell  v.  Atkinson. 
2  Wash.  148. 

No  Offence  Charged.— On  the  other  hand  where  an 
information  is  filed  on  a  defective  presentment,  but 
the  defendant  pleads  to  the  information  and  there 
is  a  verdict  against  him,  he  can  arrest  the  judgment 
because  the  presentment  charged  no  offence.  Com. 
r.  Chalmers,  8  Va.  Cas.  70. 

laqiroperly  Receiving  Juror.—Thus.  a  motion  in 
arrest  of  judgment  does  not  lie  to  correct  an  error 
in  improperly  receiving  a  juror,  where  the  Im- 
propriety, if  any.  is  only  shown  by  a  bill  of  excep- 
tions. Gray*8  Case,  02  Va.  778,  82  S.  E.  Rep.  868. 
Petty  Jnror  Not  a  Preohoider.— Nor  is  it  a  good 


reason  for  arresting  a  judgment  on  a  motion  in 
arrest,  that  several  of  the  petty  jury  were  not  free- 
holders, when  this  is  a  matter  of  fact  not  appearing 
on  the  record.    Stephen's  Case,  4  Leigh  OTO. 

Jnror  Pardoned.— So,  a  motion  for  arrest  of  judg- 
ment does  not  lie  because  a  juror,  convicted  of  a 
felony,  had  been  pardoned  in  1808.  Puryear  v. 
Com.,  88  Va.  51,  1  S.  E.  Rep.  512;  Edwards*  Case,  78 
Va.48. 

Consideration  for  Assignment.— But  judgment  may 
be  arrested.  If.  in  assumpsit  against  the  assignor  of 
a  bond,  a  consideration  for  the  assignment  is  not  set 
forth  in  a  declaration.    Hall  v.  Smith,  8  Munf.  560. 

Statutory  Blenents  Apparent— Likewise,  omission 
to  direct  a  new  venire  fadas  or  omission  of  any 
statutory  essential  apparent  on  the  record,  is 
such  an  error  as  may  be  taken  advantage  of  after 
verdict  by  motion  in  arrest  of  judgment  Hall  v. 
Com.,  80  Va.  656. 

Action  In  Requiring  BUI  of  Particulars.— On  the  other 
hand,  motion  in  arrest  of  judgment  is  not  the 
proper  method  of  raising  the  question  as  to  the 
propriety  of  the  court's  action  in  requiring  the  de- 
fendants in  ejectment  to  file  the  particulars  of  their 
defence;  the  question  should  be  raised  by  a  bill  of 
exceptions.  Va.  A  Tenn.  Coal  &  Iron  Co.  v.  Fields. 
94  Va.  102.  80  S.  B.  Rep.  420. 

Failure  to  Set  Forth  Award.— A  judgment  In  favor 
of  a  plaintiff,  ought  to  be  arrested  after  verdict, 
where  he  neglects  to  set  forth  the  award  in  his  dec- 
laration, and  reply  generally,  in  debt  on  bond  with 
condition  to  perform  an  award,  to  be  made  by 
certain  arbitrators,  and  aver  a  breach  of  the  con- 
dition by  special  replication,  the  conditions  be- 
ing made  a  part  of  the  record  by  oyer,  and  the 
defendant  having  pleaded  "conditions  performed." 
Oreen  v.  Bailey,  5  Munf.  240. 

Variance.- However,  where  a  party  falls  to  take 
advantage  in  due  time  of  a  variance  between  the 
presentment  of  the  grand  jury  and  the  indictment 
a  judgment  thereon  cannot  be  reversed  by  the 
appellate  court  Wells  v.  Com..  2  Va.  Cas.  888;  Com. 
V.  Jones,  2  Gratt  565;  Com.  v.  Chalmers,  2  Va.  Cas.  70. 

Objection  to  Jurisdiction— Nonresldence.— For  exam- 
ple, nonresldence  is  not  a  ground  for  arresting  a 
judgment;  if  it  is  good  ground  for  objection  to  the 
jurisdiction  of  the  court  it  must  be  taken  by  plea  in 
abatement  before  the  defendant  pleads  in  bar. 
Washington  &  New  Orleans  Telegraph  Co.  v. 
Hobson.  15  Gratt  122.  See  Va.  Code,  ch.  171.  §  19,  p. 
048. 

Jurisdiction  over  Felonies.— But  if  upon  an  indict- 
ment for  a  felony  the  prisoner  is  tried  and  found 
guilty  in  the  county  or  corporation  court  having  no 
jurisdiction  to  try  the  prisoner,  the  verdict  should 
be  arrested,  and  all  proceedings  subsequent  to  the 
indictment  should  be  quashed.  Rider  v.  Com.,  10 
Gratt  499. 

After  a  verdict  convicting  a  prisoner  of  a  felony, 
a  plea  in  arrest  of  judgment  that  he  has  not  been 
examined  for  the  offence  by  a  court  of  competent 
jurisdiction  (alleging  that  the  corporation  court  by 
which  he  was  examine^,  has  no  criminal  jurisdic- 
tion), ought  to  be  overruled;  because  the  said  plea 
suggests  matter  making  no  part  of  the  record,  but 
matter  which,  if  true,  is  proper  for  a  plea  in  abate- 
ment, or  for  a  motion  to  quash  the  Indictment  Com. 
V.  Cohen,  2  Va.  Cas.  158. 

Verdict  Uncertain  and  Defective.— But  judgment 
against  a  prisoner  tried  for  a  felony  will  be  ar- 
rested, where  the  verdict  against  him  is  too  uncer- 
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tain  and  defective  to  authorize  a  judgment  thereon. 
Ck>m.  V.  Hatton.  3  Gratt  623. 

Defective  Service  of  Writ— So  also.  If  by  direction 
of  the  plaintiff,  the  writ  be  served  on  one  only  of 
two  partners  in  trade,  when  the  declaration  shows 
that  the  plaintiff  knew  the  names  of  both,  and  he 
srets  a  verdict  upon  the  plea  of  nonassumpsit, 
pleaded  by  the  partner,  on  whom  the  writ  was 
served,  judfirment  ought  to  be  arrested.  Shields  v. 
Oney,  6  Munf .  660. 

Errors  of  Commlttlaff  Magistrate.— On  the  other 
hand,  judgment  will  not  be  arrested  because  of 
errors  in  the  examination  before  the  committing 
magistrate,  or  because  he  was  not  examined  for 
the  felony  of  which  he  is  indicted,  for  such  objection 
comes  too  late  after  verdict  Morris  v.  Com..  9 
Leigh  636;  Angel  v.  Com.,  2  Va.  Cas.  281. 

Statute  of  LimiUtiofis.— But  after  verdict  for  the 
plaintiff,  on  the  plea  of  nil  debet,  it  is  no  ground  for 
arresting  the  judgment,  that  the  claim,  as  shown 
by  the  declaration,  was  barred  by  act  of  limitations. 
Murdock  v.  Hemdon,  4  Hen.  &  M.  20a 

Informal  Errors.— Where  the  clerk,  in  arraigning 
the  prisoner,  erroneously  states  to  the  jury  the 
maximum  punishment  for  the  offence,  but  the  jury 
fix  the  maximum  punishment,  showing  that  they 
were  not  misled  by  the  error  of  the  clerk,  such 
error  is  not  sufficient  to  set  aside  or  arrest  the 
judgment  Mitchell  v.  Com..  75  Va.  866.  See  also. 
Burgess  v.  Com.,  2  Va.  Cas.  488. 

Arrest  of  Jadgment,  New  Trial— Order  of  Coosldera- 
tlon.— Where  a  motion  in  arrest  of  Judgment  and  a 
motion  for  a  new  trial  are  made  at  the  same  time, 
and  are  acted  upon  by  the  court  at  the  same  time, 
the  order  in  which  they  may  be  considered  by  the 
court  is  not  material,  as  under  such  circumstances 
the  motion  in  arrest  of  judgment  cannot  be  re- 
garded as  a  waiver  of  objection  to  its  verdict  or  as 
an  admission  that  the  verdict  is  unobjectionable. 
Oerling  v.  Agricultural  Ins.  Co.,  39  W.  Va.  688,  80  S. 
E.  Rep.  691.  See  also,  Sweeney  v.  Baker,  18  W.  Va. 
168. 

Court  May  Arrest  Bx  Mere  riota.— Where  the  indicts 
ment  and  the  verdict  are  fatally  defective,  a  judg- 
ment may  be  reversed  by  the  appellate  court 
though  no  motion  in  arrest  of  judgment  was  made 
In  the  court  below.  Randall  v.  Com..  24  Oratt  644; 
Old  V.  Com.  18  Oratt  915. 

Anything  which  is  good  cause  for  arresting  a 
Judgment  is  good  cause  for  reversing  it  though  no 
motion  in  arrest  is  made.  Matthews  v.  Com..  18 
Oratt  989.    See  also,  Randall  v.  Com..  24  Oratt  644. 

Effect  of  Arrest— Discharge  of  Prisoner.— Where  the 
court  at  a  trial  for  murder,  overrules  a  motion  in 
arrest  of  judgment  but  sets  aside  the  verdict  the 
next  day  ex  mero  motu,  the  defendant  is  not  entitled 
to  discharge  on  the  ground  that  his  motion  in 
arrest  of  judgment  has  been  allowed.  Curtis  v. 
Com.,  87  Va.  589,  13  S.  E.  Rep.  73. 

Time  for  Motion.. 

Pile  Errors  at  Next  Term.— it  seems,  that  the  party, 
to  whom  a  new  trial  is  granted,  may,  at  the  next 
term,  without  claiming  such  trial,  file  errors  in 
arrest  of  judgment    Hall  v.  Smith,  8  Munf.  66a 

Delay  until  after  Verdict.— Where  the  objection  to 
sending  to  the  jury  an  indictment  endorsed  with 
verdict  of  guilty  found  at  a  first  trial  is  delayed  until 
after  verdict  such  error,  if  any,  cannot  be  reme- 
died by  motion  in  arrest  of  Judgment  Forbes  v. 
Com.,  90  Va.  560, 19  S.  E.  Rep.  164;  Angel  v.  Com.,  2 
Va.  Cas.  281. 

Where  the  administrator  of  a  defendant  in  det- 


inue, who  dies  pending  the  action,  consents  that 
the  cause  shall  stand  revived  asralnst  him.  and 
instead  of  pleading  de  novo,  goes  to  trial  upon  the 
plea  put  in  by  his  intestate,  he  cannot  after  verdict 
against  him,  arrest  the  judgment  because  of  his 
own  failure  to  plead  anew.  Oreenlee  v.  Bailey,  9 
Leigh  626. 

Other  Errors  after  Verdict— Judgment  cannot  be 
arrested,  after  verdict  against  a  defendant  because 
the  presentment  does  not  state  whether  the  wit> 
nesses  on  whose  evidence  it  was  found,  were  called 
by  the  grand  jury,  or  sent  to  them  by  the  court  or 
because  the  name  of  the  prosecutor  was  not  written 
at  the  foot  of  the  information.  Com.  v.  Chalmers,  2 
Va.  Cas.  76. 

Practice.— The  appellate  court  upon  overruling  a 
motion  in  arrest  of  judgment  will  not  send  the  case 
back  for  a  decision  upon  the  motion  for  a  new  trial, 
but  will  proceed  to  give  final  judgment  for  the 
plaintiff.    Sims  v.  Alderson,  8  Lieigh  479. 

XVlll.  SATiSPACnON. 

A.  PAYMENT  TO  WHOM. 

Attorneys.— The  payment  of  a  Judgment  or  decree 
to  an  attorney  of  record,  who  obtained  it  before 
his  authority  is  revoked,  and  due  notice  of  such 
revocation  given  to  the  defendant  is  valid  and  bind- 
ing on  the  plaintiff,  so  far  as  the  defendant  Is  con- 
cerned, and  his  receipt  will  discharge  the  judgment 
Harper  V.  Harvey,  4  W.  Va.  539;  Yoakum  v.  Tilden.  8 
W.  Va.  167;  Branch  v.  Burnley,  1  Call  147. 

Cancellation  of  Satisfaction  by  Attorney.— The  attor- 
ney who  obtains  a  Judgment  may  maintain  an 
action  to  cancel  an  indorsement  of  satisfaction  of 
the  judgment  made  by  them,  on  the  ground  that 
the  satisfaction  was  procured  by  fraud  or  mistake. 
Higginbotham  v.  May,  90  Va.  288,  17  S.  E.  Rep.  ML 
See  monographic  note  on  **Attomey  and  Client** 
appended  to  Johnson  v.  Gibbons,  27  Oratt  688. 

Deposit  In  Branch  Bank  —Where  the  judgment 
debtor  of  a  bank  deposited  money  with  the  branch 
subject  to  his  own  check,  and  the  money  was  lost  by 
the  bank's  failure,  it  was  held  that  the  deposit  did 
not  discharge  the  judgment  Spilman  v.  Pajne, 
84  Va.  485,  4  S.  E.  Rep.  749. 

Payment  to  Sheriff  after  Return  Day  of  Writ.— A 
payment  to  sheriff  in  discharge  of  an  execution, 
after  the  return  day  of  the  execution  is  passed,  is 
not  binding  on  the  creditor.  Chapman  v.  Harrison, 
4  Rand.  836. 

Payment  to  Clerk— Acceptance.- Where  a  judgment 
debtor,  who  is  absent  in  the  army,  sends  confeder- 
ate money  to  his  son  to  pay  the  judgment  and  the 
payment  is  made  to  the  clerk,  who  deposits  the 
money  in  the  bank,  with  an  "ear-mark.**  and  subse- 
quently the  judgment  debtor  and  his  son  see  the 
judgment  creditor  and  tell  him  of  this  payment 
but  the  latter  does  not  accept  in  so  many  terms, 
such  payment  to  the  clerk  does  not  discharge  the 
judgment    Moore  v.  Tate.  22  Oratt  861. 

B.  MEDIUM  OF-PAYMENT. 

Money.— The  payment  of  the  j  udgment  or  decree  to 
an  attorney  of  record  must  be  a  payment  of  money, 
orifnotapaymentof  money,  it  must  be  accepted 
by  the  plaintiff  in  lieu  of  money,  or  the  attorney 
must  have  special  authority  to  receive  it  Harper 
V.  Harvey,  4  W.  Va.  S89:  Wilkinson  v.  Holloway,  7 
Leigh  277. 

Confederate  Honey  .—The  payment  of  confederate 
states  treasury  notes  made  to  an  attorney,  without 
the  authority  of  the  plaintiff  to  receive  them,  was 
held  not  a  payment  in  money  that  would  satisfy  a 
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Judgment  or  decree  affalnst  tbe  defendant.    Har- 
per t.  Harrey,  4  W.  Va.  580. 

BMd.— An  attorney  at  law  has  no  power  to  receive 
in  satisfaction  of  his  client's  judgments  a  bond 
from  the  jndffment  debtor.    Smock  ▼.  Dade,  5  Band. 


N«te.— When  the  parties  provided  for 
the  exdnffnishment  ot  the  Judgment  it  may  be  fairly 
mxsamed  they  contemplate  the  extinguishment  of 
the  debt  apon  which  it  is  founded.  If  the  substi- 
tuted note  Is  accepted  in  satisfaction  of  the'jadg- 
ment  the  presamption  is,  in  the  absence  of  proof  to 
the  contrary,  that  it  was  accepted  in  satisfaction  of 
the  debt  represented  by  the  judgment  Morriss  v. 
Haryeys,  75  Va.  786. 

Ptaity  Pwrfbeomiat  Bond.— A  faulty  forthcoming 
bond,  whilst  in  force,  is  a  satisfaction  of  the  Judg- 
ment, and  a  second  execution  cannot  issue  until  it 
is  quashed.  Downman  r.  Chinn.  2  Wash.  189:  Rhea 
▼.  Preston,  75  Va.  TO7. 

Ptrfelted  PortlKKWiiiig  Bond.— But  where  Judgment 
is  obtained  against  a  principal  and  surety  to  a  bond, 
and  the  latter  gives  a  forthcoming  bond,  which  is 
forfeited,  the  original  Judgment  is  not  thereby 
Mtu/ted^  although  any  further  proceedings  on  it  will 
be  barred,  until  the  forthcoming  bond  shall  be 
gnashed.  Randolph  y.  Randolph,  8  Band.  490;  Bhea 
r.  Preston.  75  Va.  7S7. 

R  Fa  Retanied  "No  Property."— Where  a  ^  yb. 
iisaed  on  a  Judgment  based  on  a  forthcoming  bond 
has  been  returned  **no property,"  equity  will  regard 
the  bond  as  a  nullity,  and  the  original  Judgment  as 
in  full  force.  Cooper  ▼.  Daugherty,  86  Va.  848,  7  S. 
£.Rep.  387.  The  court  in  this  case  said:  "And  in 
Sheay  Preston,  75  Va.  744,  it  is  said  by  this  court: 
*When  the  obligors  in  a  forthcoming  bond,  which 
has  been  forfeited  and  returned,  though  solvent 
when  the  bond  was  taken,  become  insolvent  after- 
wards, the  plaintiff  may  have  the  bond  quashed,  and 
be  restored  to  his  original  Judgment  And  thouglt 
the  bond  be  not  quashed,  a  court  of  equity  will  re- 
gard it  as  a  nullity,  and  the  original  J  udgment  in  full 
force.*  Jones  v.  Myrick,  8  Gratt  211-18:  Leake  v. 
Ferguson.  2  Gratt.  488;  Robinson  v.  Sherman,  8  Gratt 
178:  Garland  v.  Liynch.  1  Rob.  545:  Powell  v.  White. 
11  Leigh  800." 

5«tistoctloa  by  Set-Offf.— The  practice  of  setting  off 
Judgments  is  indicated  in  8  Freem.  Judffm.  S  407, 
where  it  is  said:  "The  satisfaction  of  a  Judgment 
may  be  wholly  or  partly  produced  by  compelling 
the  Judgment  creditor  to  accept  in  payment  a  Judg- 
ment against  him  in  favor  of  the  Judgment  debtor, 
or.  in  other  words,  by  setting  off  one  Judgment 
against  another.  This  is  usually  brought  about  by 
a  motion  in  behalf  of  the  party  who  desires  to  have 
his  Judgment  credited  upon,  or  set  off  against  a 
Judgment  against  him.  The  court  in  a  proper  case, 
will  grant  the  motion.  Its  power  to  do  this  cannot 
be  traced  to  any  particular  statute,  and  exists  only 
in  virtue  of  its  general  equitable  authority  over 
its  officers  and  suitors."  SeeZinn  v.  Dawson  (W. 
Va.),  84  S.  E.  Rep.  784. 

In  West  Vlrgrinia,  opposite  demands  arising  out 
of  judgments  or  decrees  between  the  same  parties 
in  the  rlfftat  may  be  set  off  against  each  other  when 
it  Is  equitable  to  do  so  and  when  the  Interests  of 
third  parties  are  not  involved,  but  the  court  is  not 
bound  to  set  off  such  Judgments  in  all  cases,  but  in 
the  same  ezerdse  of  its  discretion  even  when  the 
setoff  miffbt  be  legally  made,  will  not  allow  the  set- 
off if  It  clearly  appears  that  injustice  will  be  done 
thereby.    A  party  entitled  to  such  set-off,  having 


subject  to  his  control  a  special  fund  primarily  ap- 
plicable to  the  satisfaction  of  the  Judgment,  will 
not  be  permitted  to  avail  himself  of  his  right  to  set 
off  against  the  assignee  of  such  opposite  Judgment 
or  decree  until  such  special  fund  is  exhausted,  and 
then  only  for  any  unsatisfied  balance  of  his  demand. 
Payne  v.  Webb.  89  W.  Va.  027.  2  S.  E.  Rep.  880,  fol- 
lowing Nuzum  V.  Morris,  86  W.  Va.  559. 

JndgnMot  AnouUed  on  AppeoL— A  debtor  cannot  set 
off  a  Judgment  which  has  been  annulled  on  appeal. 
Masrarity  v.  Succop,  90  Va.  Ml.  19  S.  E.  Rep.  900.  See 
Shipman  v.  Fletcher,  88  Va.  849, 8  S.  E.  Rep.  196. 

Allowance  of  3et-Off  Inoquitable.— Where  a  suit  in 
chancery  was  pending  to  subject  land  to  the  pay- 
ment of  liens  charged  thereon,  and  a  decree  of  sale, 
and  a  decree  confirmed  in  the  sale  were  on  petition 
of  the  debtor  reversed  in  the  appellate  court  and 
the  Judgment  there  entered  for  the  debtor  against 
the  first  lien  creditors,  for  the  costs  in  the  appel- 
late court  which  Judgment  the  creditor  assigned  to 
his  attorney  in  part  payment  of  his  attorney's  fee 
and  the  cause  was  remanded,  and  it  appeared  that 
the  property  was  sufficient  to  pay  the  first  lien,  and 
the  court  refused  to  allow  the  assignee  and  attorney 
to  be  paid  out  of  the  fund,  but  set  off  the  Judgment 
for  costs  affainst  a  part  of  the  Judgment  against  the 
assignor,  it  was  held,  that  under  the  circumstances, 
the  allowance  of  the  set-off  was  inequitable,  and 
should  not  have  been  made:  but  a  decree  should 
have  been  entered  for  the  whole  amount  of  the 
plaintiff *s  claim  against  the  debtor,  and  then  the 
decree  should  have  required  the  creditor,  out  of 
the  money  realized,  to  pay  the  assignee  and  attor- 
ney the  amount  of  his  claim.  Payne  v.  Webb,  89 
W.  Va.  087,  8  S.  E.  Rep.  880. 

Paymeats  on  Reversed  Judgmont.— If  payments 
have  been  made  on  a  Judgment  which  has  been 
reversed,  they  should  be  credited  on  the  debt  on 
which  the  Judgment  was  rendered.  Eflinger  v. 
Kenney,  98  Va.  245, 83  S.  E.  Rep.  748. 

Voluntary  Pajmieiit— Subrogation.— The  voluntary 
payment  of  a  debt  by  Judgment  constituting  a  lien 
on  land,  does  not  entitle  the  party  paying  it  to  be 
substituted  to  the  lien  of  the  Judgment  creditor, 
the  benefit  of  the  doctrine  of  subrogation  being 
extended  by  courts  of  equity  only  to  those  who  are 
bound  by  law  to  pay  debts  or  liens,  as  sureties  or 
otherwise,  or  are  compelled  to  pay  in  order  to  pro- 
tect their  own  rights.  Janney  v.  Stephen,  2  Pat 
&  H.  11. 

Promise  to  Psy— ^ConsMorstkHi.— A  creditor's  for- 
bearance to  enforce  a  Judgment  against  land  on 
which  it  was  a  lien  is  a  sufficient  consideration  for  a 
promise  by  a  subsequent  purchaser  of  the  land  to 
pay  it  although  the  landowner  was  not  previously 
liable  for  the  Judgment  Bradshaw  v.  Bratton,  96 
Va.  677,  82  S.  E.  Rep.  56l 

It  was  held  in  Rowe  v.  Hardy,  97  Va.  674,  84  S.  E. 
Rep.  625,  that  payments  made  in  1885  on  a  Judgment 
rendered  in  1869,  admit  that  the  Judgment  had  not 
been  discharged. 

Effect  of  Reiessing  PrlndpsL— A  recovered  Judg- 
ment affainst  B  and  C.  his  surety,  and  issued  execu- 
tion, which  was  levied  on  the  property  of  B.  A,  on 
receiving  a  part  payment  of  the  Judgment  gave  B 
further  time  for  the  payment  of  the  balance,  and 
ordered  the  property  to  be  released  to  B.  It  was 
held  thai  in  consequence  the  Judgment  was  dis- 
charged at  law,  and  the  surety,  not  having  assented 
to.  or  acquiesced  in  the  agreement,  was  discharged 
in  equity,  and  could  have  an  injunction  against  a 
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second  execution.  Balrd  y.  Rice,  1  Call  18.  1  Am. 
Dec.  497. 

C.  PROOF  OP  PAYMENT. 

PresuBiptlon  of  Payneat  from  Lapse  of  Time.— Pre- 

snmptlon  of  payment  of  a  judsrment  cannot  arise 
from  lapse  of  time  less  tban  tbe  period  of  limitation. 
James  v.  Life,  92  Va.  708, 84  S.  E.  Rep.  875.  See  mono- 
graphic note  on  "Laches**  appended  to  Peers  ▼.  Bar- 
nett,  12  Qratt.  4ia 

Legal  and  Natural  Preaumptioa.— Upon  a  tdre/aeUu 
to  reyive  a  judgment  which  had  been  suspended  by 
an  inj  auction  for  forty-six  years,  issue  was  made 
up  on  the  plea  of  payment  and  upon  the  trial  the 
court  instructed  the  jury,  that  the  pendency  of  the 
injunction  cause  repelled  the  legal  presumption  of 
payment  which  would  have  arisen  from  lapse  of 
time  if  the  injunction  had  not  been  pending,  and  it 
was  held  that  such  instruction  was  proper,  and  it 
was  not  necessary  to  distinguish  to  the  jury  between 
legal  presumption  and  natural  presumption  arising 
from  lapse  of  time.  Hutsonpiller  t.  Stover,  18 
Qratt.  679. 

Lapse  of  Twenty-Three  Years.— It  was  held  in  Brown 
V.  Campbell.  88  Gratt  408,  that  under  the  circum- 
stances of  the  case,  the  proof  is  sufficient  to  es- 
tablish the  payment  of  a  debt  on  which  judgment 
had  been  rendered  and  execution  Issued  twenty- 
three  years  before  the  filing  of  a  bill  to  enforce  the 
payment  of  the  judgment.  See  also.  Cox  v.  Carr,  79 
Va.  88. 

Insufficient  9roof  of  Payment— Where  a  defendant 
testified  that  he  had  satisfied  a  judgment  filed  in  a 
creditors*  suit,  with  a  debt  due  him  from  the  plain- 
tiff, who  swore  the  contrary,  and  showed  by  receipts 
how  he  had  paid  the  debt,  and  that  at  the  time  of 
the  alleged  satisfaction  the  judgment  had  been 
assigned  as  collateral  to  a  third  party,  by  whom  it 
was  subsequently  reassigned,  it  was  held  that  a 
confirmation  of  a  commissioner's  report,  showing 
the  judgment  unpaid,  was  proper.  Barrett  y. 
Wilkinson.  87  Va.  448,  12  S.  E.  Rep.  886. 

Indorsement  on  an  Execution.— It  was  held  in  Saun- 
ders v.  Prunty,  89  Va.  981.17  S.  E.  Rep.  281,  where 
an  execution  issued  on  a  judgment  was  Indorsed 
levied,  April  14, 1861.  on  a  negro  named  Wyatt.  and 
was  returnable  on  the  first  Monday  in  May  follow- 
ing, that  there  was  no  prima  facie  presumption  that 
the  judgment  was  satisfied  by  such  levy  as  the  stay 
law  was  passed  on  the  80th  of  April.  1861,  which 
fully  accounts  for  no  sale  having  been  made,  and  a 
succession  of  stay  laws  prevented  the  sale  of  the 
slave,  until  the  property  was  destroyed  by  emanci- 
pation. See  also.  Shannon  v.  McMuUin,  25  Gratt. 
211:  Hamilton  v.  McConkey,  88  Va.  688,  6  S.  E.  Rep. 
724. 

nUrepresentatlon  or  Fraud.— A  charge  that  a  con- 
fession of  judgment  was  obtained  by  fraudulently 
representing  that  the  lien  on  the  defendant's  land, 
for  which  lien  the  judgment  was  confessed,  was 
still  in  force,  when  in  fact,  it  was  at  the  time  barred 
by  the  statute  of  limitations,  of  which  the  defend- 
ant was  ignorant,  is  not  sustained  when  it  appears 
that,  while  the  lien  was  in  force,  the  defendant,  for 
a  valuable  consideration,  gave  the  plaintiff  a  prom- 
ise in  writing  to  pay  the  lien,  for  this  he  might  have 
been  compelled  to  do.  Bradshaw  v.  Bratton,  96  Va. 
577,  82  S.  E.  Rep.  56. 

Arrest  on  Ca.  5a.— If  a  debtor  be  arrested  on  a  co. 
<a.  and  discharged  by  order  of  the  creditor  or  his 
agent,  no  other  execution  can  be  had  on  the  same 
judgment  or  decree.  Windrum  v.  Parker,  2  Leigh 
861. 


But  the  taking  in  execution  the  bond  of  one  of 
two  joint  obligors  is  no  satisfaction  of  the  debt,  and 
does  not  bar  an  action  against  the  other  obligor. 
Atwell  V.  Towles,  1  Munf .  175b 

But  a  judgment  or  decree  authorizing  the  sale  of 
decedent* s  lands  to  pay  his  debts,  but  not  declaring 
upon  its  face  what  particular  debts  are  to  be  paid, 
or  fixing  their  order  or  priority,  Is  erroneous,  and 
win  not  support  a  sale  thereunder.  Hull  ▼.  HnU,  K 
W.  Va.  165, 18  S.  E.  Rep.  49. 

Decree  ef  Sale  to  Satisfy  Judgment.— It  is  a  settled 
practice  In  Virginia,  to  entertain  the  suit  of  the 
judgment  creditor  for  relief  in  equity,  when  the 
debtor  has,  subsequent  to  the  judgments,  conveyed 
his  land  in  trust  for  the  payment  of  debts,  or  oa 
other  trusts  authorising  the  sale  of  land.  And  in 
such  case,  the  court  will  decree  a  sale  to  satisfy  the 
judgment    Taylor  v.  Spindle,  8  Oratt  44. 

XIX.  POREION  JUDOMBNT5. 

While  the  judgment  of  a  competent  court  of  any 
state  that  has  jurisdiction  over  the  person  or  sub- 
ject-matter is  conclusive  upon  the  merits  of  the  con- 
troversy in  every  state,  a  court  of  another  state  has 
not  the  power,  without  service  of  process  or  volun-  . 
tary  appearance,  to  render  a  judgment  on  a 
contract,  which  is  absolutely  void,  under  the  stat^ 
ute  of  the  state  where  it  is  made.  Stewart  v. 
Northern  Assur.  Co.,  45  W.  Va.  784,  88  S.  E.  Bep.  818. 

"Jurisdiction  of  the  cause  and  parties  is  essential 
to  the  conclusiveness  of  the  judgment  or  decree. 
To  acquire  jurisdiction  of  the  defendant,  it  is  neces- 
sary that  In  some  appropriate  way  he  be  notified  of 
the  pendency  of  the  suiL  If  upon  inspection  of  the 
record,  it  appears  that  no  such  notice  had  been  given, 
the  judgment  or  decree  is  void.  On  the  other  hand, 
if  it  be  a  judgment  or  decree  of  a  domestic  conrt  of 
general  jurisdiction,  and  the  record  declares  that 
notice  has  been  given,  such  declaration  cannot  be 
contradicted  by  extraneous  proof.  *  •  *  The 
record  is  conclusively  presumed  to  speak  the  truth, 
and  can  be  tried  only  by  inspection.  «  •  «  •  And 
especially  is  this  so  in  respect  to  decrees  under 
which  sales  are  made  to  bonaAde  purchasers.**  Wll- 
Cher  V.  Robertson,  78  Va.  608. 

In  order  that  the  judgment  of  one  state  may  have 
in  another  the  effect  provided  for  by  the  Constltn- 
tion  of  the  United  States,  art.  4,  §  1,  and  the  act  of 
congress  made  in  May  26, 179a  the  conrt  In  which  the 
judgment  was  rendered  must  have  had  Jurisdiction 
of  the  case  when  it  pronounced  the  judgment.  Bow- 
ler V.  Huston,  80  Oratt  266. 

Presumption  as  to  Jurisdiction.— if  the  court  of 
another  state,  which  rendered  a  judgment  sought 
to  be  enforced  in  the  home  state,  is  a  court  of  general 
jurisdiction,  the  presumption  is  that  it  had  Jurisdic- 
tion of  the  particular  case,  and  to  render  the  Judg- 
ment void,  this  presumption  must  be  overcome  by 
proof.  Ollchrlst  v.  W.  Va.  O.  &  O.  L.  Co..  81  W.  Va. 
116;  Stewart  v.  Stewart,  27  W.  Va.  167. 

Inquiry  as  to  Jurisdiction.— Where  the  judgment  of 
a  sister  state  is  sought  to  be  enforced  in  the  home 
courts,  the  jurisdiction  of  the  court  rendering  the 
judgment  may  be  inquired  into,  and  if  It  appear  that 
the  court  had  not  jurisdiction,  the  judgment  will  he 
void.  Crumllsh  v.  Cent  Imp.  Co.,  88  W.  Va.  890,  18 
S.  E.  Rep.  466  :  Gilchrist  v.  W.  Va.  O.  &  O.  L.  Ga.  a 
W.  Va.  116 ;  Stewart  v.  Stewart  27  W.  Va.  187. 

Where  a  court  of  law  In  the  state  of  Maryland* 
having  jurisdiction  of  the  subject  and  person  of  the 
citizen,  renders  judgment  in  the  cause,  therein 
pending  against  such  citizen,  for  money,  the  valid* 
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It7  of  racta  Jndffment,  rendered  by  sncli  court  can- 1 
sot  be  qaesUoned  in  the  courts  of  West  Virginia; 
nor  will  the  courts  of  that  state  look  into  tlie  trans- 
action upon  which  the  Maryland  judgment  is 
foanded.  in  order  to  ascertain  If  that  Judffment 
ODffht  not  to  hare  been  rendered  by  that  court  But 
wtalle  this  is  true  generally,  a  judgment  of  the  court 
of  law  rendered  in  West  Virginia  based  upon  a 
jmUment  of  the  court  of  law  of  B£aryland,  may  be 
loQulred  into  for  equitable  causes  and  equities,  and. 
If  not  for  all.  for  most  of  the  causes,  which  would 
aathorize  an  injunction  in  equity  to  a  judgment  of  a 
coortof  lawof  West  Virginia.  Black  y.  Smith,  18 
W.  Va.  7W. 

Judgment  having  been  obtained  in  Louisiana 
against  executors,  and  only  partially  satisfied  by 
them,  it  Is  competent  to  pursue  the  assets  in  the 
liands  of  heirs  and  legatees  in  Virginia,  and  the 
Virginia  court  will  only  look  at  the  Louisiana  judg- 
nent  and  not  ffo  behind  it  into  the  merits  of  the 
case.    DeEnde  ▼.  Wilkinson,  8  Pat  &  H.  MS. 

Partners  Not  Served  with  Process.— A  judgment 
rendered  in  another  state,  against  all  the  former 
members  of  a  dissolved  partnership,  will  not  person- 
ally bind  one  of  the  partners  who  was  not  served 
with  process  and  did  not  appear,  although  by 
the  law  of  that  state  such  judgment  is  enforceable 
against  the  joint  partners:  and  in  an  action  on  such 
jndgment  in  Virginia,  such  partner  may  show  that 
he  was  not  served  and  did  not  appear,  although  the 
record  states  that  he  was  summoned  and  appeared. 
Bowler  v.  Huston,  SO  Gratt  260. 

The  following  language  was  used  by  Tuckib.  P., 
In  dellverinr  the  opinion  of  the  court  in  Wilson  v. 
Bank  of  Mt  Pleasant  0  Leigh  674:  "It  seems  to  be 
agreed,  on  all  hands,  that  the  doctrine  of  the  con- 
clusiveness of  the  judgments  of  the  respective 
sutes.  Is  to  be  taken  with  the  qualification  that 
where  the  court  has  no  jurisdiction  over  the  subject- 
matter  or  the  person,  or  where  the  defendant  has 
no  notice  of  the  suit  or  was  never  served  with  proc* 
CM  and  never  appeared  to  the  action,  the  judg- 
ment will  be  esteemed  of  no  validity." 

**It  Is  not  a  question  of  state  policy,  whether  we 
will  or  will  not  give  effect  to  the  judgments  of  courts 
of  competent  jurisdiction  of  other  states.  It  is  a 
question,  whether  he  will  in  good  faith  live  up  to 
the  constitutional  obligations,  which  we  have  as- 
somed."    Stewart  v.  Stewart  87  W.  Va.  167. 

Utastnitloa.— Where  the  plaintiffs  intestate  is 
killed,  throuch  the  defendant's  negligence,  in  West 
Virginia,  and  the  plaintiff  institutes  his  action  in 
Virginia  to  recover  damages  therefor  where  the 
defendant  is  found,  a  Jndgment  of  the  Virginia 
court  would  be  a  bar  to  an  action  by  an  administra- 
tor appointed  In  West  Virginia,  brought  in  that 
state  against  the  defendant  the  rights  of  the  parties 
belne  determinable  by  the  laws  of  that  state,  which 
do  not  provide  that  suit  shall  be  brought  only  by  a 
penonal  representative  appointed  there.  Nelson  v. 
a  *  O.  B.  Go..  88  Va.  971, 14  a  £.  Rep.  888. 

A.  JUDGMENTS  OF  SISTER  STATES.— It  is  well 
settled  that  the  judgment  of  a  sister  state  must  be 
accorded  in  the  home  state  the  same  faith  and 
credit  which  it  has  in  the  state  where  rendered. 
Wells-Stone  Mercantile  Co.  v.  Truax,  44  W.  Va.  681, 
S  S.  E.  Rep.  1006:  CrumUsh  v.  Imp.  Co.,  88  W.  Va.  800, 
18  S.  E.  Rep.  466:  Gilchrist  v.  W.  Va.  O.  A  O.  L.  Co., 
tl  W.  Va.  116:  Stewart  v.  Stewart  87  W.  Va.  167. 

But  a  Jndgment  in  a  court  of  a  sister  state, 
without  service  of  process  in  any  manner,  and  with- 


out appearance,  is  void  In  the  home  state.    CrumUsh 
V.  Cent  Imp.  Co.,  88  W.  Va.  800, 18  S.  E.  Rep.  466. 
JadvoMOts  of  SUimr  States  Are  Domestic  Judgments. 

—Under  the  provision  of  the  Constitution  of  the 
United  States,  art  4,  $  1,  judgments  of  another  state 
of  the  Union,  are  not  to  be  regarded  in  Virginia  as 
foreign  judgments,  but  have  the  same  effect  as 
judgments  of  our  own  courts.  Clarke  v.  Day,  2 
Leigh  178. 

"In  American  state  courts,  the  unbroken  current 
of  decision  has  been  that  foreign  judgments,  as  con- 
tradlsting-uished  from  the  judgments  of  the  courts 
of  a  sister  state,  are  not  conclusive."  Pabkbb,  J. 
Draper  v.  Qorman,  8  Leiffh  687. 

'It  seems  beyond  controversy  that  the  validity  of 
the  contract  upon  which  a  judgment  is  rendered  by 
a  court  of  competent  jurisdiction  in  a  foreign  state 
is  established  by  the  judgment  and  the  judgment 
must  be  given  the  same  credit  and  effect  in  the  state, 
in  which  it  Is  sought  to  be  enforced,  as  it  had  in  the 
state  where  rendered.  8  Black,  Judgm.  §  025 :  Clarke 
V.  Day,  8  Leigh  172;  Dicey,  Confd.  Laws  485." 
Vaught  V.  Meador,  00  Va.  560,  80  S.  E.  Rep.  28& 

It  was  held  in  Black  v.  Smith,  18  W.  Va.  780.  that 
the  defendant  to  a  Maryland  judgment  to  whom  a 
day  and  opportunity  has  been  allowed  to  make  his 
defence  In  the  court  of  law  in  Maryland,  which  ren- 
dered the  last-named  judgment  against  the  demand, 
for  which  such  judgment  was  rendered,  but  wbo 
has  wholly  failed  to  avail  himself  of  them,  will  not 
be  entertained  in  the  court  of  equity  of  West  Vir- 
ginia on  a  bill  seeking  relief  against  a  judgment 
rendered  by  a  court  of  law,  based  upon  said  Mary- 
land judgment  rendered  in  consequence  of  his 
default  upon  the  ground,  which  might  have  been 
successfully  taken  in  the  Maryland  court  of  law, 
unless  some  reason  founded  in  fraud,  accident  or 
surprise,  or  some  adventitious  circumstances  be- 
yond the  control  of  such  defendant  be  shown  why 
the  defence  was  not  made  in  the  Maryland  court 

Does  Not  Affect  Land  Elsewhere.— A  judgment  or 
decree  of  a  court  of  another  state  has  no  effect  to 
pass  title  to  or  affect  land  in  West  Virginia,  nor  can 
a  sale  or  conveyance  under  it  by  a  trustee  or  com- 
missioner appointed  by  it  do  so.  Wilson  v.  Braden 
(W.  Va.),  86  S.  E.  Rep.  867. 

"No  court  which  is  but  a  creature  of  the  state, 
can,  by  its  Judgments  or  decrees,  directly  bind  or 
affect  property  beyond  the  limits  of  that  state  :  and 
hence  it  is  axiomatic  that  no  writ  of  sequestration, 
or  execution,  or  order,  judgment  or  decree  of  for- 
eign court,  can  be  directly  enforced  against  real 
estate  situate  without  the  limits  of  the  foreign 
state."  Wimer  v.  Wlmer,  88  Va.  800,  5  S.  E.  Rep.  586. 
See  also,  Dickinson  v.  Hoomes.  8  Qratt  410. 

Poundation  of  Right.— The  seizure  of  the  property 
of  the  defendant  under  the  proper  process  of 
the  court  is  generally  the  foundation  of  the 
court's  jurisdiction  in  proceedings  M  r«m.  and  de- 
fective or  Irregular  affidavits,  though  they  might 
reverse  a  judgment  or  decree  in  such  case  for  error, 
in  departing  from  the  directions  of  the  sutnte,  do 
not  render  such  a  judgment  or  decree,  or  the  subse- 
quent proceedings,  void.    Hall  v.  Hall,  18  W.  Va.  1. 

Statttteof  Limitations.- It  was  held  in  Watklns  v. 
Wortman,  10  W.  Va.  78,  that  a  judgment  obtained  in 
Ohio,  if  no  bar  there,  is  no  bar  in  West  Virginia, 
under  S  18,  ch.  104,  Code  W.  Va.  1868,  wbich  provides 
tbat  "Every  action  upon  a  judgment  or  decree  ren- 
dered In  any  other  state  or  country  shall  be  barred, 
if  by  the  laws  of  such  state  or  country  such  action 
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woald  there  be  barred,  and  tbe  jndffment  or  decree 
be  Incapable  of  beinff  otberwlse  enforced  there." 
A  judgment  or  decree  acrainst  heirs  in  a  suit  in  one 
state,  anthorizinff  the  sale  of  decedent's  lands  sit> 
uated  there  to  pay  his  debts,  will  not  prevent  the 
rnnninsr  of  the  statute  of  limitations  against  the 
suit  in  another  state  to  subject  the  land  situated 
therein  to  the  payment  of  the  same  debts.  Hull  y. 
Hull,  85  W.  Va.  15&,  18  S.  £.  Rep.  48. 

CoBstmction  of  Statutes.— If  the  Talidity  of  a  for- 
eign Judgment  depends  upon  the  construction  of  the 
statutes  of  the  sta'-.e  in  which  the  foreign  court  ren- 
dered the  Judgment,  the  home  courts  will  adopt  the 
construction  put  upon  the  statutes  by  the  courts  of 
the  state  which  enacted  them.  Gilchrist  ▼.  W.  Va. 
O.  &  O.  P.  Co.,  21  W.  Va.  115. 

Conflict  of  Laws.— In  an  action  brought  in  Virginia, 
on  a  Judgment  obtained  in  North  Carolina,  the  act 
of  limitations  of  North  Carolina  cannot  be  pleaded 
in  bar  ;  but  the  law  of  the  former  must  preyail : 
the  act  of  limitations  affecting  the  remedy,  and  not 
the  right.  '*!  consider  the  law  as  clearly  settled, 
that  whatever  relates  to  the  essence  of  the  contract, 
is  to  be  governed  by  the  law  of  the  place  where  the 
contract  was  formed  ;  but  that  which  relates  to  the 
remedy  for  enforcing  the  contract  is  to  be  governed 
by  the  law  of  the  place  where  the  contract  is  sought 
to  be  enforced."   Jones  v.  Hook,  a  Rand.  808. 

Merger.— A  Judgment  in  Maryland  upon  a  cove- 
nant, binding  upon  the  covenantor's  heirs,  is  not  so 
merged  with  the  covenant  (the  execution  thereon 
having  been  returned  "no  effects")  as  to  prevent 
the  covenantee  from  proceeding  upon  the  covenant 
against  the  heirs  of  the  deceased  covenantor  or  in 
respect  to  real  assets  in  Virginia.  Beall  v.  Taylor, 
2  Gratt  582. 

Federal  Judgments.— Code  of  West  Virginia  1868, 
ch.  ISO,  S  5,  applies  as  well  to  the  record  of  the  dis- 
trict court  of  the  United  States,  held  within  the 
state,  as  to  the  records  of  the  courts  of  the  state  ; 
and  the  copy  of  the  Judgment  rendered  in  a  dis- 
trict court  of  the  United  States,  in  the  state  of  West 
Virginia  attested  by  the  clerk  of  that  court  accord- 
ing to  the  statute  above  mentioned,  will  ordinarily 
be  received  as  evidence  of  the  existence  of  such 
Judgmenu ;  but  sec.  19  of  ch.  180  of  the  W.  Va.  Code 
1868,  does  not  apply  to  the  records  and  Judicial  pro- 
ceedings of  the  district  court  of  the  United  States, 
held  within  the  state  of  West  Virginia.  Dickinson 
V.  Railroad  Co.,  7  W.  Va.  890. 

Evidence. 

Admiralty.— ^tMBftf,  how  far  Is  the  sentence  of  a 
foreign  court  of  admiralty,  or  other  foreign  tribu- 
nal, to  be  regarded  as  evidence  by  the  courts  of 
Virginia.  Hadfleld  v.  Jameson,  2Munf.  58.  See  also, 
Bourke  v.  Granberrv,  Glim.  16. 

AnthentlcatloB.— For  a  discussion  of  what  is  suffi- 
cient evidence  to  authenticate,  in  the  courts  of  this 
country,  the  sentence,  or  act,  of  a  foreign  tribunal, 
or  government,  after  the  destruction  of  such  gov- 
ernment by  revolution  or  conquest,  see  Hadfleld  v. 
Jameson,  2  Munf.  58. 

Where  in  a  suit  pending  in  the  court  of  probate  of 
New  Orleans,  against  the  executors  of  a  Louisiana 
testator,  a  certified  copy  of  the  record  of  a  suit  in 
Virginia  against  the  administrator  of  the  decedent 
appointed  by  a  court  of  competent  Jurisdiction  in 
Virginia,  is  offered  in  evidence,  and  is  held  by  the 
supreme  court  of  Louisiana  to  be  proper  and  suffi- 
cient evidence  of  a  debt  due  from  the  estate,  the 


court  of  Virginia  cannot  question  the  propriety  of 
that  decision,  but  must  give  effect  to  the  Judgment 
rendered  in  accordance  with  it.  DeEnde  v.  Wilkin- 
son, 8  Pat  &  H  668. 

Judgment  against  Decedent.— A  record  of  a  Judg- 
ment against  heirs  in  one  state,  authorising  the  sale 
of  decedent's  lands  situated  there  for  the  payment 
of  his  debts,  is  not  admissible  as  against  such  heirs 
in  an  action  in  another  state  to  subject  lands  of 
decedent  situated  therein  to  the  pasrment  of  the 
same  debts,  either  for  the  purpose  of  establishing 
them  or  fixing  their  amounts.  Hull  v.  Hull.  35  W. 
Va.  165.18S.E.  Rep.49. 

So  also,  a  Judgment  or  decree  rendered  in  one 
state,  authorizing  the  sale  of  decedent's  lands 
there  to  pay  his  debts,  but  which  is  void  as  to  his 
heirs,  is  not  admissible  against  them  in  a  suit  in 
another  state  to  subject  the  lands  of  the  decedent 
situated  there  to  the  payment  of  the  same  debts. 
Hull  V.  Hull,  85  W.  Va.  155, 13  &  E.  Rep.  40. 

Pendency  of  Suit  in  Foreign  State.— It  seems  to  be 
well  settled  that  the  pendency  of  a  suit  for  a  matter 
in  a  foreign  state  or  territory  is  no  bar  to  an  actlcMi 
for  the  same  matter  in  another  state,  either  at  law 
or  in  equity.  The  states  in  a  Jurisdictional  sense 
are  foreign  to  one  another.  The  Judgment  of  the 
court  of  another  state  does  not  merge  the  original 
cause  of  action  in  the  home  state.  Davis  ▼.  Morrlss, 
70  Va.  21;  Beall  v.  Taylor,  SGratt  582. 

XX.  CONSTRUCTION. 

A  Judgment  in  the  name  of  the  commonwealth, 
for  W,  treasurer  of  C  county,  founded  on  a  notice 
in  the  name  of  the  commonwealth  proceeding  by  W, 
late  treasurer  of  C,  against  F,  the  collector  of  town- 
ship M,  and  his  sureties,  upon  his  official  bond,  is 
a  Judgment  in  the  name  of  the  commonwealth. 
On  such  a  Judgment  the  commonwealth,  at' the 
relation  of  the  auditor  of  accounts,  may  maintain 
a  suit  against  F,  collector  of  township  M,  and  his 
sureties.  Com.  v.  Ford,  29  Gratt  683.  See  also. 
Brown  v.  Greenhow,  80  Va.  118. 

Judgment  In  Qeneral  Terms.— In  an  action  against 
several  defendants,  the  eajHcu  being  returned  exe- 
cuted in  part  only,  who  appeared  and  defended 
the  suit  and  a  discontinuance  as  to  the  rest  having 
taken  place,  by  a  failure  to  take  out  a  further  proc- 
ess against  them,  a  Judgment  against  the  defend- 
ants in  general  terms,  must  be  understood  as 
against  those  only  who  appeared,  notwithstanding 
the  declaration  charged  them  all  as  "in  custody'* 
etc.,  and  the  caption  of  the  entry  of  the  Judgment 
in  the  order  book  mentioned  the  names  of  alL 
Moss  V.  Moss,  4  Hen.  &  M.  288;  Graham  v.  Graham. 
4  Munf.  205. 

When  the  writ  and  declaration  in  the  cause  are 
against  two  defendants  therein  named,  and  the 
record  shows  that  the  defendants  appeared  in  court 
by  their  attorney,  and  pleaded  In  bar  to  the  decla- 
ration, and  that  the  defendants  made  a  motion,  at 
the  same  time  to  the  court  in  the  cause,  and  after- 
wards, at  another  term  of  the  court  the  record 
recites,  "this  day  came  the  parties,**  etc,  and  Judg- 
ment is  rendered  in  favor  of  the  plaintiff  against 
the  defendants,  it  must  be  taken  that  the  Judgment 
is  against  the  defendants  mentioned  In  the  writ  and 
declaration.    Perry  v.  McHuffman,  7  W.  Va.  106. 

A  Judgment  on  a  verdict  virtually  overrules  all 
demurrers  to  the  declaration,  and  each  count 
thereof.  Fleming  Oil  &  Gas  Co.  v.  South  Penn.  Oil 
Co.,  87  W.  Va.  645,  17  S.  E.  Rep.  808;  Hood  v.  Maxwell. 
1  W.  Va.  210. 
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476      *QrifFin's  Ex'or  &  als.  v.  A.   Macau- 
lay's  Adm'r. 

Same  v.  E.  Macaulay's  Ex'or. 

Dismal  Swamp  Land  Co.  v.  A.  Macaulay's 

Adm'r  &  als.^ 

April  Term,  1851,  Richmond. 
(Al»ent  Cabell,  P.,  and  Moncubb,*  J.) 

I.  Deeds  of  Tmst— Sale  of  Land— MUopplicatloa  of 
Trast  Pond— Liability  of  Co-tmstoe.— A  person 
named  trustee  in  a  deed  to  secure  debts,  unites  in 
sales  necessary  In  the  execution  of  the  trust,  and 
other  formal  acts,  but  he  receives  none  of  the 
trust  funds :  they  beinff  received  by  his  co-trustee ; 
and  he  is  ffullty  of  no  fraud  in  relation  thereto. 
Hxld:  He  is  not  responsible  for  the  misapplica- 
tion or  waste  of  the  funds  by  his  co-trustee. 

X  Saae— To  Secure  Creditors— Statement  of  Amount 
sf  DeMst— Bflect.— A  trust  deed  to  secure  creditors 
redUnff  tbe  amount  of  the  debts  due  to  the  differ- 
ent creditors,  is  not  conclusive,  even  as  against 
the  grantor  and  his  administrator,  of  the  amount 
of  the  respective  debts. 

3.  Saaw— Evidence— Books  of  Qraator—AdmUslMllty 4 
—Under  the  circumstances,  the  books  of  the 
grantor  in  the  deed  of  trust  are  proper  evidence  of 
the  amount  of  the  debts  due  to  the  creditors 
secured  by  the  deed. 

4.  5ame—Trastee— Estimated  Rents.— Trustee  not  re- 
sponsible for  estimated  rents  when  he  has  received 
none,  where  his  delay  in  selling  the  property  arose 
out  of  the  difficulty  of  flndlng  a  purchaser. 

8. 5aaw  — Creditor's  RHrht  to  Show  Intention  of 
afaator.S— A  creditor  of  the  grantor  in  a  deed  to 
secure  creditors,  may  shew  by  proofs  that  his 
debt  was  intended  to  be  secured  under  the  pro- 
vision for  another  creditor. 

6.  5ame-SaiBe— Delay— Case  at  Bar.— Under  the  cir- 
camstances  such  creditor  not  barred  by  the  de- 
lay from  asserting  his  claim  and  obtaining-  relief. 

7.  Partnership— Incorporation— 5ult    for    Debt— How 

Brsnclit.- A  debt  is  due  to  a  partnership,  and  the 
partners  are  afterwards  incorporated,  and  the 
debt  then  becomes  the  debt  of  the  corporation. 
Hxld:  It  is  competent  to  sue  for  it  in  the  corpo- 
rate name  in  a  Court  of  equity. 

The  case  was  argued  before  his  appointment 
tPecds    Recitals.— On   this  subject,  see  principal 

case  cited  in  /oot^noU  to  Monteith  v.  Com.,  15  Oratt. 

172. 
{Same— Evidence— Books  of  Orantor— Admissibility. 

-In  Cann  v.  Cann,  40  W.  Va.  188, 20  S.  E.  Rep.  917,  it  is 
said:  **That  original  entries  on  plaintiff's  books 
may,  in  certain  cases,  be  evidence  for  himself/  see 
Downer  v.  Morrison  (1845),  2  Oratt  26a  See  also, 
QiiMHv.  Maeaulav  (2S6i),  7  OraU.  476,'* 

ISamo— Creditor's  Ri^kt  to  Appear  before  Commls- 
flMwr.- In  Feamster  v.  Withrow,  9  W.  Va.  828,  it  is 
said:  "'In  all  cases  of  this  sort  each  creditor 
interested  in  the  trust  subject,  and  who  is  a  party, 
should  be  allowed  to  appear  before  the  commis- 
sioner, and  should  be  permitted,  there,  if  he  chooses, 
to  contest  the  claim  of  any  other  creditors.  Stor. 
Eq.  Jur.  VOL  1,  sec  548;  Wilklns  v.  Oordon  and  Wife, 
and  Others.  11  Leigh  547:  Ori  Jin's  Ex'r  et  dU.  v.  Macau. 
fay*«  Adm*r,7  Oratt  476,  2  vol.  Robinson  (old)  Practice 
46."  See  also,  citing  the  principal  case,  Conrad  v. 
Buck,  21  W.  Va.  411. 


477  «8.  Deeds  of  Tmst—Constructlonl— Case  at  Bar.— 

Under  the  words  in  a  deed  of  "all  debts  due 
the  grantor,"  the  indebtedness  of  a  partner  of  the 
grantor  to  the  partnership  will  pass. 

9.  Same— Same— Same.— Under  these  words,  a  claim 
which  the  grantor  has  on  a  foreign  government  for 
damages  for  the  detention  of  his  ship,  will  pass. 

10.  Assignor  and  Assignee— Evidence— Answer— Case 
at  Bar.— Under  the  circumstances,  the  answer  of 
the  assignor  of  a  claim  held  to  be  competent  evi- 
dence against  his  volunteer  assignee,  in  a  contro- 
versy between  said  assignee  and  third  persons. 

By  deed  bearing  date  the  15th  of  Novem- 
ber 1797,  Alexander  Macatilay  of  the  town 
of  York,  in  order  to  secure  the  payment  of 
the  following  debts,  that  is,  in  the  first 
place,  to  secure  the  payment  £  2000.  to  Dr. 
Corbin  GrifBn  of  the  town  of  York ;  in  the 
second  place,  to  secure  the  payment  of 
£  5(X)0.  to  John  Jamieson  of  the  county  of 
Culpeper;  and  in  the  third  place,  to  secure 
the  payment  of  £  3000.  to  Francis  Jerdone 
of  the  county  of  I^ouisa,  conveyed  in  trust 
to  Thomas  Griffin  and  Thomas  Nelson,  a 
tract  of  land  in  the  county  of  Warwick,  lots 
in  the  town  of  York,  tenements  and  lots  in 
the  town  of  Norfolk,  lots  and  tenements  in 
Hanover  town,  thirty  slaves,  all  the  stock, 
furniture,  tools,  &c.,  upon  or  belonging  to 
the  land  in  Warwick  county,  the  stock  and 
furniture  in  Yorktown,  which  was  specified, 
including  all  his  household  and  kitchen 
furniture,  all  his  goods  in  his  store  in  the 
town  of  York,  one  ship  called  the  Charles 
Carter,  one  rig  called  the  Helen,  one  sloop 
called  the  John,  ten  shares  in  the  Dismal 
Swamp  Canal  Company,  one  half  share  in 
the  Dismal  Swamp  Land  Company,  and 
one  moiety  of  a  tract  of  eight  thousand  acres 
of  land  lying  in  the  county  of  Norfolk,  held 
in  company  with  Isaac  Sexton,  deceased. 
And  he  assigned  to  the  same  persons  **ali 
debts  due  to  him ;"  all  of  which  debts  were 
stated  to  be  expressed  in  a  schedule  annexed 
to  the  deed ;  but  there  was  in  fact  no  such 
schedule. 

478  *The    trusts    declared    in    the  deed 
were,  that  the  trustees  should,  as  soon 

as  they  conveniently  could,  proceed  to  sell 
the  property  at  public  auction,  and  out  of  the 
moneys  arising  from  the  sale,  should,  after 
paying  the  expenses  attending  the  execu- 
tion of  the  trust,  first  pay  the  debt  above 
mentioned  to  be  due  to  Corbin  Griffin,  and 
fully  indemnify  him  in  all  sums  and  charges 
in  which  he  was  or  might  be  bound  as  se- 
curity of  Alexander  Macaulay ;  in  the  second 
place,  to  pay  the  debt  above  mentioned  to 
be  due  to  John  Jamieson,  and  fully  to  in* 
demnify  him  as  Macaulay's  security ;  and 
in  the  third  place,  to  pay  the  debt  above 
mentioned  to  be  due  to  Francis  Jerdone, 
and  fully  to  indemnify  him  as  Macaulay' a 
security;  and  to  apply   the  residue  of   the 

I  Deeds  of  Trust— Construction.— Upon  the  question 
of  the  description  of  the  debts  secured  in  a  deed  of 
trust,  see  the  principal  case  cited  in  /ooUnote  to 
Wickham  v.  Lewis  Martin,  18  Gratt  427;  Feckheimer 
V.  Nat.  Bank,  79  Va.  86;  Lewis  v.  Qlenn,  84  Va.  966,  6- 
S.  E.  Rep.  860;  Keaffy  v.  Trout,  85  Va.  899, 7  S.  E.  Rep. 
839. 
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money  arising'  from  the  sales  of  the  prop- 
erty, if  any  residue  there  should  be,  to  the 
use  of  any  other  creditors  of  Macaulay. 

It  appears  that  Macanlay,  with  the  con- 
sent of  the  creditors,  retained  the  trust 
property  in  his  possession,  and  managed  it 
for  the  purposes  of  the  trust  until  his  death, 
which  occurred  in  July  1796.  After  his 
death  the  trustees  took  possession  of  all  the 
property  they  could  find ;  and  it  was  sold 
in  1796,  1799,  1800  and  1801;  except  the 
Hanovertown  property,  which  was  sold  in 
1811  for  £  A9.  10.  Although  the  trustee 
Nelson  joined  in  advertising  the  property 
for  sale,  in  giving  Corbin  Griffin  a  power 
of  attorney  to  sell  the  Norfolk  property,  in 
conveying  the  land  sold,  and  perhaps  in 
some  other  formal  acts,  yet  in  fact  none  of 
the  proceeds  of  the  sales  went  into  his  pos- 
session ;  and  he  died  late  in  1803.  Thomas 
Griffin  was  the  acting  trustee.  He  com- 
menced to  make  payments  to  Corbin  Griffin 
in  September  1796 ;  and  these  were  continued 
until  the  23d  of  November  1800.  This  was 
the  date  of  the  last  payment  made  to  Corbin 

Griffin  during  his  life,  though  he  lived 
479      until   1813.     In   December  1801    nhe 

trustee   Griffin    commenced  to   make 
payments   to  John  Jamieson ;  and  in  that 
month    paid    him    £  2297.     Of    this    sum, 
£  750  was  the  price  of  the  one  half  share  of 
the  stock  of  the  Dismal  Swamp  Land  Com- 
pany, which   was  purchased  by  Jamieson ; 
and  £  1200  was  the  price  of  the   moiety  of 
eight  thousand  acres  of  land   in    Norfolk 
county,  which  was  also  purchased  by  Jam- 
ieson.    On  the  11th  of  February  1804,  Jam- 
ieson  executed   two  papers,    admitting   he 
had  bought  this  property  to  satisfy  a  debt 
due    himself,    which    was    discharged,    or 
nearly  so,  and  afterwards   for  the   Dismal 
Swamp   Land  Company.     And  in  July  1809 
he  conveyed  the  property  to  the  company 
by    two   deeds,    in    which    he  recited  that 
Jamieson    was  a    manager  of    the   Dismal 
Swamp  Land  Company,  and   the  intention 
of   the  deed   of  November  1797  was,  after 
paying  a   private  debt  due  from   Macaulay 
to  Jamieson,  to  pay  a  considerable  debt  due 
from  Macaulay  to  the  Dismal  Swamp  Land 
Company ;  and  that  the  trust  had  been  com- 
pletely executed  as  to  the  claims  of  Corbin 
Griffin    and  John  Jamieson   as  individuals. 
In  1815  Robert  Anderson,    who  had   mar- 
ried Mrs.  Peyton  Southall,    a  daughter   of 
Alexander  Macaulay,  qualified  as  adminis- 
trator de  bonis  non  upon  his  estate ;  and  in 
July  1819  he  exhibited  his   bill  in   the  late 
Chancery   court   at   Williamsburg,   against 
Thomas  Griffin  in  his  own  right  and  as  ad- 
ministrator of  his   father  Corbin   Griffin, 
Carter  Berkeley  and  Frances  his  wife,  who 
was   Frances  Nelson,  the  administratrix  of 
Thomas  Nelson,    John  M'Neale  executor  of 
John    Jamieson,  and  the    sheriffs  to  whom 
the  estate  of  Alexander  Macaulay  had  been 
previously  committed.     In  his  bill  he  states 
that  his  intestate,    Alexander  Macaulay,    a 
merchant    of   long  standing  and  extensive 
dealing,   having  a    short  time  before    his 
death  encountered  considerable  losses  in  his 
shipping  business,  by  reason  of  captures  at 


sea  and  mercantile  failures,  found  him- 
480     self,   after  many  years  of  ^laborious 

enterprise,  involved  in  difficulties  and 
perplexities,  from  which  he  was  unable  with 
promptitude  to  extricate  himself.  These 
captures  and  losses  having  temporarily 
drawn  from  their  usual  course  of  trade  so 
great  a  portion  of  his  funds,  he  was  nnable 
to  meet  with  his  accustomed  punctuality,  the 
payment  of  all  his  moneyed  eng'ag^ements; 
and  as  is  usual  in  such  cases,  many  of  his 
creditors  pressed  him  with  the  lashes  of  the 
law.  Owning  and  possessed  of  a  very  consid- 
erable estate  in  lands  situated  in  various 
parts  of  the  country,  vessels  and  cargoes  at 
sea,  and  in  ports  foreign  and  domestic, 
slaves,  merchandise,  debts,  and  numerous 
other  personal  estates,  he  could  not  justly, 
and  therefore  did  not,  apprehend  that  his 
creditors  were  jeopardized  by  his  situation, 
although  he  had  to  encounter  such  numerous 
and  extensive  difficulties.  Confident  of  his 
ability  in  time  to  command  his  funds, 
which  were  in  amount  beyond  the  just  de- 
mands of  his  creditors,  indulgence  was  all 
he  wanted ;  but  by  many  this  was  denied 
him.  And  in  order  to  place  his  creditors 
on  a  more  general  and  equal  footing-  than 
some  of  them  were  willing  to  remain  on,  he 
conveyed  to  Thomas  Griffin  and  Thomas 
Nelson  as  trustees,  by  deed  dated  on  the 
15th  of  November  1797,  the  greater  part  of 
his  estate. 

After  stating  the  trusts  of  the  deed,  the 
bill  charges  that  Macaulay,  at  the  time  of 
its  execution,  was  not  indebted  to  Corbin 
Griffin  as  much  as  £  2000. ,  or  anything  near 
that  sum ;  and  that  he  never  was  so  lar^^ly 
indebted  to  him :  and  of  the  debt  which  he 
did  owe  him  at  the  time  of  executing-  the 
trust,  a  considerable  part  of  it  was  paid  to 
him  between  that  period  and  Macaulay 's 
death.  That  Macaulay  was  indebted  to 
John  Jamieson  in  only  a  small  sum,  at  the 
time  of  executing  the  trust  deed ;  and  that  he 
did  not  become  more  so  after  its  date.  The 
plaintiff  believed  that  the  debt  of  £  3000. 
secured  by  the  deed  to  Francis  Jerdone  was 

reaUy  due  to  him,  and  perhaps  a 
481      greater  sum ;  but  that  ^neither  Jexdone 

or  Jamieson  was  bound  as  security  for 
Macaulay  for  a  cent  when  the  deed  was 
executed,  or  became  so  bound  aftervrards. 
That  Corbin  Griffin  was  bound  as  Macna- 
lay's  security  in  several  instances  at  the 
time  of  executing  the  said  deed ;  and  that 
he  probably  became  a  further  security  for 
him  after  its  execution ;  but  that  from  the 
debts  for  which  he  was  bound  as  surety  for 
him  before  the  execution  of  the  deed,  Ma- 
caulay afterwards  released  him  in  a  grreat 
degree,  by  the  settlement  of  the  debts  be- 
fore his  death.  And  thus  the  sums  of  £  2000. 
to  Corbin  Griffin,  and  £  5000.,  to  John  Jam- 
ieson, were  in  a  great  degree  merely  nominal 
debts ;  and  the  £  5000.  to  Jamieson  almost 
entirely  so.  In  order  to  secure  these  tbree 
sums  however,  amounting  nominally  and 
really  together  to  ten  thousand  pounds,  Ma- 
caulay had  conveyed  to  Thomas  Griffin  and 
Thomas  Nelson,  by  the  said  deed,  property 
to  an    amount  of  more  than  five  times    the 
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snm;  most  of  which  the  plaintiff  charged 
had  been,  could  be  or  would  have  been  real- 
ized by  the  proper  diligence  of  the  said 
trustees. 

The  complainant  then  proceeded  to  state 
the  death  of  Macaulay,  in  July  1798,  leav- 
ing a  widow  and  four  infant  children.  That 
the  trustees  took  possession  of  all  his  prop- 
erty, and  also  of  all  his  books  and  papers. 
That  since  his  qualification  as  administra- 
tor, he  called  upon  Berkeley,  the  adminis- 
trator of  Nelson,  and  upon  Thomas  Griffin, 
for  an  account  of  their  actings  and  doings 
in  execution  of  the  trust,  but  had  not  ob- 
tained any  satisfactory  account.  And 
after  stating  at  great  length,  the  property 
which  he  charged  had  gone  into  the  hands 
of  the  trustees,  and  interrogating  them  y?ith 
great  minuteness,  upon  all  the  subjects 
embraced  in  the  bill,  he  asked  for  an  account 
of  their  transactions,  and  a  payment  to  him- 
self of  the  amount  which  might  be  ascer- 
tained to  be  in  their  hands,  and  for  gen- 
eral relief. 

482  *Thomas  Griffin  filed  an   answer  to 
the  bill,  which  was  excepted  to  by  the 

plantiff,  for  his  failure  to  respond  to  some 
of  the  allegations  and  interrogatories  of  the 
bill ;  and  some  of  the  exceptions  being  sus- 
tained, he  filed  an  amended  answer.  He 
stated  that  some  of  the  property  mentioned 
in  the  bill,  the  trustees  had  never  been  able 
to  find.  That  such  was  the  fact  as  to  the 
ships  Helen  and  John.  That  the  ship 
Charles  Carter  had  been  sold  by  a  decree  of 
the  United  States  court,  at  the  suit  of 
Thomas  I^ane,  who  had  a  lien  upon  it.  That 
other  property  mentioned  in  the  deed  had 
been  sold  by  Macaulay,  in  his  lifetime,  who 
remained  in  possession  of  the  property  up 
to  the  time  of  his  death,  by  the  permission 
of  the  creditors.  That  he  had  never  seen 
the  schedule  of  debts  mentioned  in  the 
deed.  That  the  trustees  proceeded  soon 
after  the  death  of  Macaulay,  to  sell  all  the 
tmst  property  they  could  find,  and  had  ap- 
plied the  proceeds  as  stated  in  the  account 
presented  to  the  complainant. 

The  defendant  further  stated  that  the 
books  of  Macaulay  shewed  that  he  was  in- 
debted to  Corbin  Griffin  at  his  death ;  and 
also  that  said  Griffin  was  bound  as  his  surety 
for  a  large  amount.  Of  the  debt  due  from 
Macaulay  to  Jamieson  and  Jerdone,  the 
defendant  Griffin  knew  but  little,  except 
that  Macaulay  during  his  life,  frequently 
informed  him  that  he  was  indebted  to 
Jamieson  for  large  sums  of  money,  which 
Jamieson,  as  agent  of  the  Dismal  Swamp 
Land  Company,  had  suffered  Macaulay  to 
receive,  and  for  which  Jamieson  was  bound 
to  account  to  the  company ;  and  that  Jer- 
done had  lent  him  a  good  deal  of  money  in 
his  distress.  But  that,  however  all  that 
might  be,  he  conceived  the  trustees  had 
nothing  to  do  with  this  pait  of  the  case, 
for  the  trust  deed  itself  acknowledging  the 
existence  of  the  debts  therein  mentioned, 
and  directing  payment  thereof  by  the  trus- 
tees, it  was  not  for  them  to  enquire  whether 
the  debts  were  due  or  not ;  but  their 

483  business  was  to  ^execute   the   trusts 


and  powers  committed  to  them,  in  order 
to  the  satisfaction  of  these  demands. 
He  did  not  admit  that  Macaulay  ever  made 
any  other  payments  to  Corbin  Griffin  after 
the  execution  of  the  deed,  than  such  as  ap- 
peared on  Macaulay' 8  books,  or  that  Macau- 
lay relieved  him  from  his  liabilities  as  his 
surety. 

The  defendant  Griffin  further  said  that 
he  knew  nothing  of  the  accounts  between 
Macaulay  and  Corbin  Griffin,  except  what 
was  disclosed  by  Macaulay's  books;  but  as 
these  books  shewed  a  much  less  balance  due 
at  the  time  of  the  execution  of  the  deed  of 
trust  that  was  therein  stated  by  Macaulay 
himself,  the  defendant  always  conceived, 
that  as  trustee  he  was  bound  to  settle  with 
the  creditors  mentioned  in  the  deed,  accord- 
ing to  its  directions,  and  not  according  to 
the  appearance  of  accounts  existing  prior 
to  its  date,  and  not  then  closed ;  and  under 
these  impressions  all  payments  were  made 
by  the  trustees,  to  Corbin  Griffin  and  Jamie- 
son. 

M'Neale,  the  executor  of  Jamieson,    also 
answered  the  bill.     After  admitting  the  ex- 
ecution of   the  deed  of   trust,    and  that    it 
secured  to  Jamieson   £  5000. ,  he  said  that 
he  did  not  admit  that  Macaulay  was  indebted 
to   Jamieson  in   a  small  sum  only ;  nor  had 
he  been  able  to  discover  the  evidence  of  his 
being  indebted  to  Jamieson  in    a  sum    less 
than  the  whole  amount,    although   it    was 
probable  that  such  was  the  case ;  which,   if 
it  were  so,  ought  to  be  shewn,  as  the  deed 
was  a  solemn  instrument,  and  carried  upon 
its  face  evidence  that   the   whole   sum   was 
due.     That  from  the   best   information    he 
had  been  able  to  obtain,  Macaulay  was  con- 
siderably indebted  to  Jamieson,    if   not   to 
the  whole  sum  of  £  5000.     He  had  been   in- 
formed and  believed  that  part  of  the  sum  of 
five  thousand   pounds   consisted    of  £  3000. 
or  upwards,  belonging  to  the  Dismal  Swamp 
Land    Company,     which     was    loaned    br 
Jamieson  to  Macaulay   some    time    in    the 
year  1796 ;  and  that  the  other   part   of  the 
debt  secured  by  the  deed  of  trust,  to  be 
484      paid  to  Jamieson,  *was  a  private  debt 
due  from   Macaulay  to  Jamieson ;  but 
as  Jamieson  was  a  careless  accountant  and 
kept   no  books,  and  had  left  no  account  of 
the  transactions  between  him  and  Macaulay, 
the  defendant  was  not  enabled  to  say  from 
anything   derived   from  that  source,    what 
was  the  amount  of  the  debt  due  from  Ma- 
caulay to   Jamieson ;  but  from    an    account 
taken    from    the     books  of    Macaulay,    by 
Corbin  Griffin,  and  furnished  to  the  defend- 
ant, it  appeared  that  on  the  15th  day  of  May 
1797,  a  few  months  before  the  execution  of 
the  trust  deed,   Macaulay   was  indebted   to 
Jamieson  in  about  the  sum  of  £  173.  10.  7. 
And  although  it   was   probable   that    these 
two  sums   with   the   interest  due   thereon, 
formed  the  aggregate,    to  secure   the   pay- 
ment of  which  the  said  deed   of  trust    was 
given,  the  defendant  could  not  admit  it  was 
the  case,  and  it  was  probable  that  Macaulay 
might    have   been  indebted  to  Jamieson  on 
some  other  account  that  did  not  appear. 
In  CX:tober  1819,  Elizabeth  Macaulay,   the 
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widow  of  Alexander  Macaulay,  exhibited 
her  bill  in  the  late  Williamsburgr  Chancery 
court,  against  Thomas  Griffin,  as  trustee 
in  the  deed  from  Alexander  Macaulaj,  and 
as  executor  of  Corbin  Griffin,  Carter  Berke- 
ley and  Frances  his  wife,  late  Frances 
Nelson,  widow  and  administratrix  of 
Thomas  Nelson,  M'Neale  as  the  executor  of 
John  Jamieson,  and  the  sheriffs  to  whom  the 
estate  of  Macaulay  had  been  committed  be- 
fore Robert  Anderson  qualified  as  adminis- 
trator, in  which,  after  setting  out  the  deed 
executed  by  Macaulay  to  Thomas  Griffin  and 
Nelson,  she  alleges  that  Francis  Jerdone 
was  her  brother,  and  that  he  had  assigned 
to  her  all  his  right  in  the  £  3000.  secured  to 
him  by  the  deed  aforesaid. 

The  charges  as  to  the  debts  of  Corbin 
Griffin    and  Jamieson,  the  conduct  of   the 
trustees,   and  the  property  conveyed,    are 
substantially  the  same  as  in  the  bill  of  An- 
derson,   administrator    of  Macaulay; 

485  but  there  is  nothing  *said  as  to   the 
embarrassments  of  Macaulay,    or  his 

motives  or  objects  in  executing  the  deed. 

The  bill  further  charged,  that  independ- 
ent of  the  claim  which  the  plaintiff  had 
upon  the  trustees  in  virtue  of  the  assign- 
ment to  her  by  Francis  Jerdone,  she  had 
claims  upon  them  and  upon  others  who  had 
since  held  the  lands,  for  money  due  from 
them  to  her  in  right  of  her  dower  in  the 
lands  conveyed  to  the  said  trustees  by  Alex- 
ander Macaulay ;  for  that  the  annual  profits 
of  a  portion  of  the  said  real  estate  so  con- 
veyed were  considerable,  until  the  sales 
were  all  received  by  the  trustees,  and  that 
she  had  as  yet  received  from  them  only  a 
portion  of  what  came  to  their  hands  of  the 
said  dower  interest. 

The  prayer  of  the  bill  was,  that  the  Court 
would  decree  the  defendants  to  render  on 
oath,  proper  accounts  of  their  and  each  of 
their  transactions,  and  that  the  plaintiff 
might  be  paid  the  amount  of  her  said  sev- 
eral claims,  and  for  general  relief. 

To  the  bill  of  Mrs.  Macaulay,  Griffin  and 
M'Neale,  answered  substantially  as  they 
did  to  the  bill  of  Anderson  as  administrator 
of  Macaulay.  Berkeley  and  wife  answered 
that  they  knew  nothing  of  the  transactions 
in  the  bill  mentioned,  further  than  that 
Thomas  Nelson  was  named  a  trustee  in  the 
deed  of  the  iSth  of  November  1797 ;  but  they 
believed  he  never  acted  under  the  deed,  ex- 
cept to  join  in  certain  formal  acts  to  which 
his  assent  was  necessary ;  and  that  Thomas 
Griffin  had  been  the  sole  acting  trustee. 

In  1820,  the  president  and  managers  of 
the  Dismal  Swamp  Land  Company  insti- 
tuted a  suit  in  the  Chancery  court  of  Wil- 
liamsburg, against  Alexander  Macaulay*s 
administrator,  Thomas  Griffin,  as  trustee  of 
Macaulay  and  executor  of  Corbin  Griffin, 
Jamieson 's  administrator,  Berkeley  and 
wife,  Jerdone,  and  Turner  Christian,  exec- 
utor of  William  B.  Christian,  which,  owing 
to  some  error  in  the  institution  of  the 

486  suit,    was  ^permitted  to  abate.     And 
then  in  1823  the  company  instituted 

another  suit  in  the  same  court  against    the 
same  parties.    In  their  bill  they  state  that 


as  owners  of  a  large  tract  of  land  in  the 
Dismal  Swamp,  the  members  of  the  com- 
pany had  for  many  years  derived  a  profit 
from  working  the  timbers  on  said  land  into 
shingles,  which  operation  had  been  attended 
to  by  agents  under  the  immediate  control 
of  directors,  until  1814,  when  by  an  act  of 
the  General  Assembly  of  Virginia,  the 
company  was  incorporated.  That  in  the 
year  1793  and  until  1797,  Alexander  Macau- 
lay was  a  member  and  director,  and  as  such 
had  an  equal  control  with  other  directors 
over  the  funds  and  property  of  the  company. 
That  during  this  period  Macaulay  as  di- 
rector, with  the  consent  of  John  Jamieson, 
also  a  member  and  director,  received  and 
applied  to  his  own  use  at  different  times, 
large  sums  of  money,  which  with  the  inter- 
est, amounted  in  the  month  of  November 
1797,  to  the  sum  of  13,395  dollars  69  cents, 
with  interest  on  the  several  items  from 
their  respective'  dates,  at  which  time  the 
affairs  of  Macaulay  becoming  embarrassed, 
he  executed  to  Thomas  Griffin  and  •Thomas 
Nelson  of  York,  a  trust  deed  conveying  an 
immense  property  to  secure  Dr.  Corbin 
Griffin  in  the  sum  £  2000.,  with  other  lia- 
bilities, said  John  Jamieson  in  the  sum  of 
£  5000.  and  Francis  Jerdone  in  the  sum  of 
£  3000.  and  any  balance  for  the  benefit 
of  his  creditors  generally. 

They  charge  that  at  the  time  of  executing- 
this  deed,  Jamieson  was  still  a  member  and 
director  of  the  company ;  and  that  it  was 
the  object  and  intention  of  Macaulay  to 
secure  to  the  members  of  said  company, 
through  their  director  John  Jamieson,  the 
sum  of  money  due  to  them ;  and  that  in 
fact  the  £  5000.  was  intended  to  cover  that 
sum,  and  a  small  debt  due  to  Jamieson  in- 
dividually; And  although  the  deed  does  not 
state  the  fact,  they  have  abundant  evidence 
to  prove  it,  obtained  through  the  fre- 
quent acts  and  acknowledgments  of 
487  ^Jamieson  himself.  And  they  exhibit 
two  deeds  dated  July  20th,  1809,  by  one 
of  which  Jamieson  conveys  to  William  Nel- 
son and  others,  members  of  the  Dismal 
Swamp  I^and  Company,  a  moiety  of  eight 
thousand  acres  of  land ;  and  by  the  other  he 
conveys  to  the  same  parties  a  half  share  of 
the  stock  to  the  company.  And  they  charge 
that  in  both  these  deeds,  Jamieson  expressly 
acknowledges  that  the  deed  of  trust  was  in- 
tended, after  paying  a  small  debt  to  Jamie- 
son, to  pay  a  large  debt  due  the  Dismal 
Swamp  Land  Company,  and  that  the  trust 
was  completely  executed  as  to  the  claim  of 
Corbin  Griffin  and  the  individual  debt  due 
to  Jamieson.  That  all  parties  have  tacitly 
acknowledged  the  claim  of  the  company 
through  Jamieson.  That  they  have  not 
been  disturbed  in  the  enjoyment  of  the 
property  transferred  to  them  by  the  deeds 
aforesaid;  and  the  trustee  himself,  a  mem- 
ber of  the  company,  not  only  in  the  full 
knowledge  of  these  facts,  but  for  two  years 
past,  had  induced  the  company  to  believe 
that  a  large  portion  of  the  balance  due  to 
them  would  be  paid  by  him  out  of  funds  still 
held  by  him  as  trustee.  They  charge  that 
Griffin  had  been  guilty  of  gross  negUg^ence 
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and  mismanag'ement  in  his  execution  of 
the  trust.  That  he  had  failed  to  collect 
debts  that  he  might  have  collected.  That 
he  had  allowed  property  to  waste  without 
selling  it.  That  he  had  not  paid  over  to  the 
proper  parties  the  xnroceeds  of  such  property 
as  he  did  sell.  And  that  he  paid  himself  as 
ezecntor  of  Corbin  Griffin,  more  than  he  was 
properly  entitled  to  under  the  deed  of  trust. 
They  charge  that  Thomas  Griffin  had  ex- 
pressly promised  to  pay  to  them  a  sum  of 
upwards  of  5000  dollars,  which  he  received 
in  1819  from  the  government  of  the  United 
States,  as  due  to  Alexander  Macaulay*8  trust 
fund,  and  that  he  deceived  them.  And  they 
charged  that  there  was  a  large  debt  due  the 
trust   fund  from  the  estate  of   William    B. 

Christian  and  others. 
488        The  plaintiffs  refer  to  the   suit   of 

Anderson  as  administrator  of  Macau- 
lay  against  Griffin  and  others,  in  which  he 
claims  any  balance  in  the  hands  of  the 
trustee  as  well  as  to  collect  all  debts  due  the 
estate  of  Alexander  Macaulay;  and  they 
insist  that  they  are  first  entitled  to  any 
balance  in  the  hands  of  the  trustee,  and 
to  any  fund  which  may  arise  out  of  the 
property  conveyed  in  the  trust  deed  until 
they  are  paid.  They  call  upon  the  defend- 
ants to  answer  as  to  the  facts  stated  in  the 
bill.  They  ask  that  Griffin  shall  give  an 
account  of  the  trust  fund  and  his  adminis- 
tration of  it.  That  Anderson  shall  exhibit 
an  account  of  his  administration  of  Macau- 
lay's  estate,  shewing  the  money  and  prop- 
erty he  has  received,  and  the  debts  he  has 
collected.  That  M'Neale  say  what  he  knows 
of  the  claim  secured  to  Jamieson,  and 
whether  he  does  not  know  that  a  great  por- 
tion of  the  sum  of  £  5000.  was  secured  to 
him  as  a  manager  of  the  Dismal  Swamp 
liand  Company ;  and  if  from  the  books  of 
Jamieson  he  can  ascertain  how  much  of  said 
money  was  due  to  Jamieson  individually. 
That  Francis  Jerdone  say  if  he  has  received 
any  portion  of  his  debt  due  from  Macaulay, 
and  how  much ;  and  that  Turner  Christian, 
executor  of  William  B.  Christian,  may  shew 
what  property  he  became  possessed  of  as 
executor,  and  what  disposition  he  had  made 
of  it.  And  that  the  plaintiffs  may  be  con- 
sidered as  interested  in  the  decision  of  the 
suit  of  Macaulay 's  administrator. 

In  July  1824  Anderson  answered  the  bill. 
He  admitted  that  Macaulay  had  been  a 
member  of  the  Dismal  Swamp  Land  Com- 
pany, but  did  not  admit  that  he  was  a  di- 
rector of  the  company ;  or  if  he  was  that  he 
had  control  over  the  funds  of  the  company 
during  the  period  referred  to  in  the  bill, 
equal  to  that  exercised  by  their  directors ; 
but  he  alleged  that  a  certain  John  Brown, 
then  a  member  of  the  company,  was  the 
treasurer,  and  received  and  disbursed  its 
funds.    He  denied  that  his  intestate  ever 

did,  during  the  said  period,  either 
489      with  or  ^without  the  consent  of  John 

Jamieson,  receive  from  the  company 
and  apply  to  his  own  use,  either  at  differ- 
ent times  or  at  any  time,  either  large  sums 
or  any  sum  of  money,  other  than  such  as 
may  have  been  his  dividends. 


The  defendant  admitted  the  execution  of 
the  deed  of  trust  by  Macaulay  to  Griffin  and 
Nelson,  but  believing  as  he  said,  that  his 
intestate  was  not  indebted  at  all  to  the  Dis- 
mal Swamp  JUand  Company,  he  denied  that 
Macaulay  had  any  such  object  or  intention 
in  view  as  to  secure  to  said  company  through 
said  Jamieson  or  otherwise  any  sums  of 
money  whatever ;  or  that  the  said  £  5000. , 
or  any  part  thereof,  was  intended  to  cover 
or  secure  any  sum  of  money  whatever  to  the 
company.  He  said  that  Macaulay 's  debt  to 
Jamieson  was  less  than  £  200.,  and  as  he 
believed  was  paid  off  in  1801. 

The  defendant  charged  that  the  trustees 
had  sold  the  property  at  most  inadequate 
prices,  and  had  conducted  the  sales  improp- 
erly; allowing  Corbin  Griffin  to  sell  for 
them,  and  to  buy  at  most  inadequate  prices, 
at  his  own  sale.  That  Corbin  Griffin  and 
Jamieson  were  managers  of  the  company, 
and  Thomas  Griffin  the  acting  trustee  under 
Macaulay 's  trust  deed,  these  parties  claim- 
ing too  under  the  trust  deed  £  7000. ;  and 
yet  under  these  circumstances,  the  com- 
pany lay  still  for  five  and  twenty  years 
without  making  one  effort  to  secure  their 
alleged  debt,  which  they  now  say  amounted 
in  November  1797  to  the  enormous  but  pre- 
cise sum  of  13,395  dollars  69  cents. 

He  denied  that  the  trustees  became  as- 
signees of  all  debts  due  to  Macaulay  at  the 
time  the  trust  deed  was  executed.  He  al- 
leged that  there  was  a  schedule  of  such 
debts  as  Macaulay  conveyed  by  the  deed, 
and  that  the  surviving  trustee  withheld  it 
as  defendant  believed,  because  he  had  col* 
lected  many  of  those  debts,  of  which  no 
discovery  ever  would  be  made  without  its 
inroduction.  But  if  the  deed  passed  all  the 
debts  then  due  to  Macaulay,  the  defend- 
ant insisted  that  the  claim  which 
490  *his  estate  had  on  William  B.  Chris- 
tian would  not  be  embraced  therein  ; 
for  Macaulay  and  Christian  were  partners 
in  a  mercantile  concern  in  Hanover,  and 
Christian  survived  Macaulay,  who  lived 
more  than  eight  months  after  the  date  of 
the  trust  deed.  That  the  partnership  went 
on  as  usual,  Macaulay  continuing  to  supply 
the  store  with  merchandise.  That  the  con- 
cern had  not  been  settled  up,  but  a  suit  was 
then  pending  for  that  object ;  and  that  in 
that  case  the  surviving  trustee,  Thomas 
Griffin,  had  filed  an  answer  in  which  he 
disclaimed  all  right  under  the  deed  to  claim 
any  sum  that  might  be  found  due  to  Macau- 
lay on  a  final  settlement  of  that  concern. 

Finally,  the  defendant  denied  that  Ma- 
caulay owed  the  Dismal  Swamp  Company 
anything.  But  if  he  did,  he  denied  the 
right  of  the  company  to  claim  payment 
through  Jamieson,  under  the  trust  deed  or 
otherwise.  And  he  moreover  denied  their 
right  to  claim  of  him  at  all  in  a  Court  of 
chancery.  He  insisted  that  their  recourse 
against  him,  if  any  thing  was  due,  was  in 
a  Court  of  law:  and  in  either  case  he 
pleaded  the  lapse  of  time  as  a  complete  and 
final  bar  to  any  claim  which  the  company 
had  or  might  set  up  against  his  intestate. 

Griffin  in  his  answer  to  the  bill  said  that 
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he  had  received  no  money  from  the  United 
States  gfovernment  '*  under  the  treaty  of 
peace  with  France."  That  he  had  received 
money  arising*  from  the  sale  of  the  trust 
estate,  the  collection  of  debts  and  other 
sources,  all  or  nearly  all  of  which  had  been 
administered  by  him,  and  paid  away  as  di- 
rected by  the  deed.  That  he  had  paid  to 
the  executor  of  Corbin  Griffin,  the  first 
named  creditor  in  the  deed,  the  balance 
which  appeared  to  be  due  to  his  estate. 
That  he  did  this  because  he  was  advised  by 
counsel  that  the  trust  deed  ought  to  be  his 
sole  guide:  that  this  deed  expressly  ac- 
knowledged a  debt  to  be  due  to  Corbin 

491  Griffin    of  £,  2000.,  and  directed  *the 
same  to  be  paid.    That  the  deed  fully 

indemnified  Corbin  Griffin  for  his  surety- 
ships for  Macaulay;  and  that  said  Corbin 
Griffin  had  been  compelled  to  pay  consid- 
erable sums  of  money  as  the  surety  pf  Ma- 
caulay. That  he  was  advised  by  counsel 
that  the  debt  due  from  the  estate  of  William 
B.  Christian  did  not  come  within  the  deed, 
because  that  could  only  include  such  debts 
as  were  then  due  to  Macaulay ;  and  that  the 
partnership  of  William  B.  Christian  &  Co. 
continued,  and  their  operations  proceeded 
until  the  death  of  Macaulay.  That  this 
debt  arose  out  of  this  partnership,  and  be- 
came a  debt  only  at  the  dissolution  thereof. 

Francis  Jerdone  in  his  answer  said  that 
there  was  no  debt  due  to  him  individually 
from  Macaulay.  That  he  had  been  informed 
and  believed  that  Macaulay  in  his  lifetime 
had  transactions  with  a  certain  William 
Douglass;  and  received  from  him  timber 
and  produce  from  an  estate  at  that  time 
managed  by  said  Douglass,  of  which  estate 
defendant  was  half  owner ;  and  that  Macau- 
lay was  indebted  to  Douglass  and  defendant 
on  account  of  that  timber  and  produce ;  but 
to  what  amount  he  was  unable  to  say.  That 
no  payment  had  been  made  to  him  on  that 
account  either  by  Macaulay  in  his  lifetime 
or  by  any  one  since.  That  since  the  death 
of  Macaulay  he  had  assigned  to  Mrs.  Macau- 
lay, his  sister,  the  debt  aforesaid,  and  that 
he  therefore  had  no  claim  against  Macau- 
lay's  estate. 

M'Neale  in  his  answer  said  that  he  had 
been  informed  and  believed  that  a  part  of 
the  debt  secured  by  the  deed  to  be  paid  to 
his  testator,  consisted  of  the  sum  of  £,  3000. 
or  upwards,  belonging  to  the  Dismal  Swamp 
Land  Company,  which  was  loaned  by  his 
testator  to  Macaulay,  and  for  which  Jamie- 
son  feared  he  had  incurred  a  personal  re- 
sponsibility. That  the  other  part  of  the 
sum  secur^,  or  a  considerable  part  thereof, 
was  a  private  debt  due  from  Macaulay  to 
Jamieson ;  but  his  testator  was  careless 
and    kept     no   books,    and    therefore 

492  *he  could  not  say  from  any  thing  de- 
rived from  that   source,  what  was  the 

amount  of  the  debt  due  from  Macaulay  to 
Jamieson :  but  from  an  account  taken  from 
the  books  of  Macaulay  by  Corbin  Griffin, 
and  furnished  to  the  defendant,  it  appeared 
that  Macaulay  was  indebted  to  Jamieson, 
on  the  15th  day  of  May  1797,  a  few  months 
before  the  deed  was  executed,  in  the  sum  of 


about  £  173.  10.  7.  And  although  it  was 
probable  that  these  two  sums  formed  an 
aggregate,  to  secure  the  payment  of  which 
the  deed  was  given,  the  defendant  could  not 
admit  it  to  be  the  case,  as  it  was  probable 
that  Macaulay  might  have  been  indebted  to 
Jamieson  on  some  other  account  also. 

The  defendant  stated  the  purchase  by 
Jamieson  of  the  moiety  of  the  tract  of  eig^ht 
thousand  acres  of  land,  and  the  half  share 
of  the  stock  of  the  Dismal  Swamp  I^and 
Company,  and  his  conveyance  of  these  to 
the  company  in  1809,  for  the  purpose  of 
reimbursing  them  for  the  aforesaid  £  3000. 
He  also  stated  certain  sums  of  money  he 
had  received  in  1801.  He  further  stated 
that  since  the  death  of  Jamieson  the  de- 
fendant had  settled  his  account  with  the 
Dismal  Swamp  Land  Company,  and  had 
obtained  from  the  company  a  complete  dis- 
charge and  release  of  and  concerning*  the 
premises. 

In  July  1823,  the  two  first  of  these  causes 
were  removed  to  the  Chancery  court  at 
Richmond ;  and  on  the  18th  of  March  1825, 
the  case  of  B.  Macaulay  against  Griffin  and 
others  came  on  to  be  hej«rd,  when  the  Conrt 
made  a  decree  directing  the  defendant 
Thomas  Griffin  to  render  before  one  of  the 
commissioners  of  the  Court  accounts  of  the 
joint  transactions  of  himself  and  Thomas 
Nelson,  during  the  lifetime  of  the  latter, 
as  trustees  of  Alexander  Macaulay,  and  of 
his  own  transactions  as  surviving  trustee 
of  said  Alexander  Macaulay,  since  the 
death  of  said  Nelson ;  and  that  he  produced 
before  the  said  commissioner,  under  oath  if 
required,  all  the  books  and  papers  of  every 
description,  in  his  possession  or 
493  *power,  belonging  to  the  estate  of 
Alexander  Macaulay;  and  that  be 
moreover,  if  required,  submit  to  be  ex- 
amined in  solemn  form  touching  the  said 
books  and  papers,  and  his  joint  and  sepa- 
rate transactions  as  trustee  of  said  Alexan- 
der Macaulay.  That  he  render  before  said 
commissioner  accounts  of  his  testator  Cor- 
bin Griffin's  transactions  with  the  said 
Alexander  Macaulay,  during  their  joint 
lives,  and  with  the  estate  of  the  latter  after 
his  death ;  also  an  account  of  all  receipts  or 
collections  made  by  the  said  Corbin  Griffin 
of  the  debts  or  effects  of  Macaulay  individ- 
ually, or  as  agent  of  said  Thomas  Griffin 
and  Thomas  Nelson,  jointly  or  8epara.tely» 
as  trustees  of  said  Macaulay;  and  that  he 
also  render  before  said  commissioner  an  ac- 
count of  his  actings  and  doings  as  admin- 
istrator of  the  said  Corbin  Griffin. 

And  the  Court  further  decreed  Carter 
Berkeley  and  Frances  his  wife  to  render 
before  the  same  commissioner  an  account 
of  their  intestate  Thomas  Nelson's  joint 
and  separate  transactions  as  a  trustee  of 
Alexander  Macaulay  deceased ;  and  also  ac- 
counts of  their  administrations  of  the  estate 
of  Thomas  Nelson  deceased. 

A  nd  the  Court  further  decreed  the  defend- 
ant John  M'Nealeto  render  before  the  same 
commissioner  accounts  of  his  testator  John 
Jamieson 's  transactions  with  Alexander 
Macaulay  during  their  joint  lives,  and  with 
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aecoDd  suit  to  amend  her  bill  a^d  make  new 
parties  within  thirty  days;  and  if  not  done 
within  that  time,  that  so  much  of  her  bill 
stand  disniissed  as  an  act  of  this  day.  And 
it  was  ordered  that  the  second  and  third  of 
these  causes  be  so  far  consolidated  as  to 
render  it  unnecessary  to  take  the  account  of 
the  trustees  in  relation  to  the  whole  of  the 
trust  subject  in  both.  And  the  accounts 
were  referred  to  a  commissioner  with  in- 
structions. 

On  the  2d  of  July  1829,  the  three  causes 
were  again  brought  on,  when  the  following 
decree  was  entered  in  them : 

*^The  parties,  by  their  counsel,  having 
consent^,  as  hereinafter  mentioned,  the 
decree  pronounced  in  these  causes  on  the 
twenty -ninth  day  of  June  last,  is  set  aside ; 
and  by  consent  of  parties,  in  the  first  of 
these  causes,  in  writing,  Robert  Anderson 
and  Helen  M.  his  wife,  Robert  Anderson, 
administrator  of  Alexander  Macaulay  jr.» 
and  of  Francis  Macaulay  deceased,  Patrick 
Macaulay  and  Elizabeth  Macaulay,  (which 
said  Helen  and  Patrick  are,  and  the  said 
Alexander  jr.  and  Francis  were  the  children, 
and  the  said  Elizabeth  is  the  widow  of 
Alexander  Macaulay  deceased,  and  his  only 
heirs  and  distributees, )  are  admitted  parties 
plaintiffs  in  the  first  of  these  causes ;  and 
by  like  consent  the  bill  therein  is  amended 
so  as  to  add  to  it  a  prayer,  that  the  balance 
of  the  trust  subject  that  may  be  found  in 
the  hands  of  either  or  any  of  the  defend- 
ants, or  with  which  either  or  any  of  them 
may  be  chargeable  directly  or  indi- 
496  rectly,  *may  be  decreed  to  the  parties 
now  admitted  as  plaintiffs,  in  their 
rights  as  heirs  and  distributees  aforesaid, 
if  the  same  should  not  be  decreed  to  the 
administrator  of  said  Alexander  Macaulay 
deceased ;  and  by  like  consent,  the  answers 
heretofore  filed  are  to  stand  as  answers  to 
the  bill  in  which  the  said  parties  are  as 
aforesaid  admitted  plaintiffs,  and  which  is 
amended  as  aforesaid,  and  the  first  of  these 
causes  heard  on  the  bill  so  amended  as 
aforesaid,  the  said  answers  with  general 
replications  thereto,  the  examinations  of 
witnesses,  exhibits  and  accounts  heretofore 
filed  or  returned,  without  any  further  pro- 
ceedings at  rules.  And  thereupon  these 
causes  came  on  this  day  to  be  again  heard 
together  on  the  papers  formerly  read,  and 
the  pleadings  amended  in  the  first  of  these 
causes  as  aforesaid,  and  were  argued  by 
counsel:  On  consideration  whereof,  the 
Court  doth  recommit  the  reports  made  by 
commissioner  Baker,  with  the  several  ex- 
ceptions thereto,  to  any  other  commissioner 
of  the  Court,  for  him  to  re-state  and  settle 
the  accounts  between  the  parties,  and  make 
report  thereof  to  the  Court,  with  any  mat- 
ters specially  stated  deemed  pertinent  by 
himself,  or  which  may  be  required  by  the 
parties  to  be  so  stated.  It  will  not  escape 
the  attention  of  the  commissioner,  that  in 
taking  the  accounts  of  the  trustees,  they 
should  not  be  taken  jointly  unless  they  so 
expressly  acted:  it  will  follow,  therefore, 
that  where  they  did  not  so  expressly  act, 
each  will  be   held  to  have  acted  for  him- 


the  estate  of  the  latter  after  his  death ;  and 
that  he  also  render  an  account  of  all  moneys 
and  effects  of  said  Alexander  Macaulay 
which  came  to  his  said  testator's  hands, 
either  direct  from  the  said  Thomas  Griffin 
and  Thomas  Nelson,  or  from  either  of  them, 
as  trustees  of  the  said  Alexander  Macaulay 
or  otherwise ;  and  that  he  also  render  before 
the  same  commissioner  an  account  of  the 
dividends,  proceeds  and  profits  of  the  lands 
and  Dismal  SwampT^and  Company's  shares, 
of  the  said  Alexander  Macaulay,  which 
came  to  the  possession,  or  whilst  they  re- 
mained under  the  direction  of  the  said 
494  Vohn  Jamieson  or  his  agents.  And 
that  he  also  render  an  account  of  his 
transactions  as  executor  of  said  John  Jamie- 
aon. 

On  the  25th  of  March,  the  Court,  on  the 
motion  of  the  defendant  Griffin,  ordered 
that  the  cases  of  A.  Macaulay's  administra- 
tor against  Griffin  and  others,  and  of  %, 
Macaulay  against  Griffin  and  others,  should 
tw  consolidated,  and  thereafter  prosecuted 
as  one  suit ;  and  that  the  foregoing  decree 
entered  in  the  last  of  the  causes,  should  be 
considered  as  entered  in  l>oth. 

In  obedience  to  the  foregoing  decree, 
oommissioner  Baker  in  October  1826,  made 
a  report  containing  numerous  statements 
of  the  accounts  directed  by  the  decree ;  and 
to  this  report  the  plaintiffs  and  the  defend- 
ants filed  many  exceptions. 

The  case  of  the  Dismal  Swamp  Land 
Company  a^^nst  Macaulay's  administrator 
and  others,  was  removed  to  the  Chancery 
court  at  Richmond  by  an  order  made  on  the 
19th  day  of  July  1825.  And  on  the  7th  day 
of  March  1827,  the  three  causes  came  on  to 
be  heard  together ;  and  after  argument  they 
were  continued  until  the  29th  of  June  1829, 
when  the  Chancellor  held  that  Anderson, 
as  administrator  of  Macaulay,  was  not  the 
proper  plaintiff  in  the  first  of  these  suits ; 
but  that  it  should  have  been  brought  in  the 
name  of  the  widow  and  heirs  of  Alexander 
Macaulay.  As  to  Mrs.  Macaulay's  claims, 
he  held  that  she  not  having  joined  in  the 
trust  deed,  she  was  entitled  to  dower ;  and 
that  so  far  as  the  trustees  had  sold  any  of 
Macaulay's  lands,  she  might  waive  her 
claim  for  dower  therein,  and  might  upon  a 
proper  bill  for  that  purpose,  be  allowed 
compensation  out  of  the  purchase  money, 
perhaps,  in  lieu  of  dower ;  or  she  might  be 
allowed  the  benefit  of  any  contract  in  rela- 
tion thereto.  And  he  also  held  that  she 
was  entitled  as  the  assignee  of  Francis  Jer- 
done,  to  the  full  amount  assigned  bv  him 
to  her,  as  fixed  by  the  deed.  And  he 
495  left  it  to  her  counsel  to  *say  how  far 
her  bill  made  a  proper  case  as  to  her 
rights,  except  as  assignee  as  aforesaid,  to 
any  other  matter  or  right  she  had  under  the 
said  Alexander  Macaulay.  Wherefore  the 
Court*  setting  aside  so  much  of  any  order 
made  in  these  causes,  before  or  since  they 
were  consolidated,  or  any  report  under  the 
same  as  conflicted  with  what  followed,  de- 
creed that  the  bill  of  the  plaintiff  in  the 
first  suit  be  dismissed  with  costs.  And 
that  leave  be  given  to  the  plaintiff  in  the 
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self,  and  li|ible  accordingly;  and  that 
whether  one  or  more  of  the  trustees  per- 
mitted the  said  Corbin  Griffin,  in  his  life- 
time, to  interfere  with  the  books  of  the  said 
Alexander  Macaulay  deceased,  he  or  they 
must  be  liable  for  his  acts. 

^*The  commissioner,  in  the  absence  of  all 
other  proof,  will  resort  to  the  trust  deed  as 
fixing-  the  debts  therein  enumerated  to  be 
first  charged  on  the  trust  fund,  subject  to  be 
controlled  by  legal  proofs  in  relation  to  the 
same.  He  will  not  be  misled  by  the 
497  imaginary  claims  *of  any  party  blotted 
out  by  time,  but  will  suffer  all  such 
to  sleep  undisturbed.  The  trustees,  how- 
ever, cannot  be  protected,  as  to  any  of  their 
own  acts,  by  lapse  of  time. 

**And  the  Court  doth  give  leave  to  the 
plaintiff  in  the  second  of  these  causes,  to 
amend  her  bill  in  relation  to  her  dower 
claim,  if  she  shall  be  so  advised  within 
thirty  days  from  this  day ;  and  if  not  done 
within  that  time,  so  much  of  her  bill  is  to 
stand  dismissed  as  an  act  of  this  day.  But 
if  the  plaintiff  in  the  second  of  these 
causes,  shall  so  amend  her  bill,  the  re-set- 
tlement of  the  accounts  before  the  commis- 
sioner is  not  to  be  delayed  thereby." 

The  causes  having  been  transferred  by 
operation  of  law  to  the  Circuit  Superior 
court  for  the  county  of  Henrico,  on  the  24th 
of  November  1832,  on  the  motion  of  the 
plaintiffs  in  the  first  suit,  so  much  of  the 
order  made  in  these  causes  on  the  29th  of 
June  1829,  as  recommitted  the  report  of 
commissioner  Baker,  with  the  exceptions 
thereto,  was  set  aside.  And  Elizabeth 
Macaulay  having  died,  the  second  suit 
was  revived  in  the  name  of  her  executor, 
Robert  Anderson ;  and  on  the  3d  of  Decem- 
ber 1833,  the  first  two  causes  came  on  again 
to  be  heard  upon  the  papers  formerly  read, 
when  the  Chancellor— Brockenbrough— de- 
livered an  opinion  in  which  he  pass^  upon 
all  the  exceptions  to  commissioner  Baker's 
report.  The  most  of  these  exceptions  it  is 
unnecessary  to  notice;  but  the  opinion  of 
the  Judge  presents  the  questions  which 
arise  in  the  cause,  and  gives  the  facts  in  re- 
lation thereto;  and  will  save  the  necessity 
of  any  other  statement  of  them.  That 
part  of  the  opinion  is  as  follows: 

^^The  first  question  which  arises  in  this 
case  is,  what  was  the  extent  of  the  debt  due 
from  Macaulay,  at  the  time  of  the  execu- 
tion of  the  deed  (that  is,  on  the  fifteenth 
day  of  November,  one  thousand  seven 
496  hundred  *and  ninety-seven,)  to  the 
three  preferred  creditors,  Corbin 
Griffin,  John  Jamieson  and  Francis  Jer- 
done?  I  am  not  disposed  to  admit  that  the 
deed  furnished  conclusive  evidence  of  the 
extent  of  that  debt,  as  the  counsel  of  Griffin 
contends.  I  have  always  supposed  that  in 
a  Court  of  equity  especially,  it  was  allow- 
able for  either  party  to  aver  and  prove  that 
the  true  consideration  of  a  deed  is  different 
from  that  expressed  in  the  deed.  This 
position  is  recognized  to  be  correct  by  Judge 
Tucker,  in  the  case  of  Duval  v.  Bibb,  4 
Hen.  &  Munf.  113;  and  in  the  case  of  Bpps 
V.  Randolph,  2  Call  185,  a  different  and  ad- 


ditional consideration  was  allowed  to  be 
proved  than  that  expressed  in  the  deed ;  and 
in  the  case  of  Harvey  v.  Alexander,  1  Rand. 
219,  the  Court  decided,  that  where  there  was 
a  good  consideration,  and  a  valuable  con- 
sideration of  only  one  dollar  expressed  in 
the  deed,  parol  proof  was  admissible  to  prove 
other  valuable  considerations.  If  in  those 
cases  the  true  consideration  may  be  proved, 
I  do  not  see  why  a  grantor  in  a  deed  of 
trust,  or  his  representatives,  may  not  be  al- 
lowed to  prove  that  the  debts  which  he  in- 
tended to  secure,  are  not  so  large  as  is 
shewn  by  the  recital  of  the  deed. 

''Again,  I  do  not  think  that  there  is  any 
distinct  affirmation  in  this  deed  that  the 
sums  specified  are  actually  due  to  the  three 
preferred  creditors,  Griffin,  Jamieson  and 
Jerdone.  In  the  beginning  of  the  deed,  it 
recites  the  purposes  for  which  the  subse- 
quent conveyance  of  the  mass  of  the  grant- 
or's property,  real  and  personal,  is  made; 
it  witnesseth,  that  the  grantor,  4n  order  to 
secure  the  payment  of  the  following  debts, 
that  is  to  say,  in  the  first  place  to  secure 
the  payment  of  two  thousand  pounds,  cur- 
rent money  of  Virginia,  to  Dr.  Corbin 
Griffin,'  &c.  Ac.  This  is  not  a  direct  af- 
firmation, like  an  obligation  by  which  he 
binds  himself  to  pay  the  money,  or  a  prom- 
issory note  by  which  h^  promises  to  pa,y 
it,  but  a  mere  recital  that  he  intends 
499  to  secure  the  *payment  of  a  debt, 
from  which  the  inference  is  that  he 
does  owe  it.  And  in  so  declaring  the  duties 
of  the  trustees,  it  directs  that  they  shall 
proceed  *the  debt  to  pay,  above  mentioned 
to  be  due  to  the  said  Corbin  Griffin, '  Ac. 
This  is  not  a  simple  affirmation,  as  in  the 
before  mentioned  obligation,  but  a  recital 
merely,  from  which  it  may  be  inferred, 
however  strongly,  that  he  does  owe  those 
sums  to  those  persons.  Would  the  grantor 
be  estopped  in  any  proceeding  at  common 
law,  to  deny  that  he  owed  those  sums?  I 
think  not;  for  we  have  the  highest  author- 
ity for  saying,  that  'every  estoppel  must 
be  certain  to  every  intent,  and  not  to  be 
taken  by  argument  or  inference.'  And 
again,  'every  estoppel  ought  to  be  a  precise 
affirmation  of  that  which  maketh  the  estop- 
pel, and  not  to  be  spoken  impersonally,'  &c. 
Neither  does  a  recital  conclude,  because  it 
is  no  direct  affirmation.  Co.  Litt.  352  c.  If 
this  be  true  in  common  law,  much  more  is 
it  true  in  equity. 

"In  perusing  this  deed,  it  strikes  the 
mind  as  a  remarkable  circumstance  that 
Alexander  Macaulay  should  be  in  debt,  on 
the  15th  day  of  November  1797,  in  the  roand 
sum  of  ten  thousand  pounds,  to  his  three 
friends;  and  not  only  so,  but  that  that  snm 
should  be  composed  of  a  round  sum  due  to 
each  of  them ;  to  one  two  thousand  pounds, 
to  another  ^ve  thousand  pounds,  and  to  the 
third  three  thousand  pounds.  Is  it  possi- 
ble, that  to  neither  of  them  a  few  pounds, 
shillings,  pence  or  farthings,  less  or  more 
than  the  exact  sums  of  two,  three  or  five 
thousand  pounds,  were  due  on  that  day? 
Were  those  precise  sums  lent  to  him  on  that 
day,  and  no  more  or  less?    Or  if  the  monej 
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lent,  or  articles  sold,  were  advanced  at  pre- 
yiotts  times,  did  the  interest  on  the  ad- 
vances, when  added  to  the  principal,  make 
an  aggregate  of  principal  and  interest,  in 
each  case,  on  that  day,  of  the  exact  sums 
specified  in  the  deed?  It  is  not  to  be  be- 
lieved.   The   mind  is  necessarily  drawn  to 

the  conclusion,  that  there  were  debts 
50O     due  to  those  three  gentlemen  *on  that 

day,  but  that  there  was  no  settlement 
of  accounts  between  them,  no  calculation  of 
principal  and  interest;  (if  there  had  been, 
where  are  the  settled  accounts,  the  bonds 
or  the  notes? — none  such  are  produced;) 
that  the  grantor  was  anxious  to  secure  those 
particular  creditors,  in  preference  to  others, 
who  had  not  equal  claims  on  him,  and  that 
sums  were  mentioned  which  were  amply  suf- 
ficient to  embrace  the  whole  amount  due  to 
each  and  all  of  them,  leaving  it  to  a  future 
settlement  to  ascertain  the  precise  amounts 
due  to  each. 

**  Having  thus  ascertained,  at  least  to  my 
own  satisfaction,  that  the  nominal  sums 
recited  in  the  deed  are  not  those  which  are 
really  due,  and  Dr.  Corbin  6ri£Bn  having 
left  no  bond,  note  or  settled  account  of  his 
debtor,  and  the  defendant  Thomas  Griffin, 
either  as  trustee  of  Macaulay,  or  adminis- 
trator of  his  father,  having  produced  none, 
the  next  enquiry  is,  whether  the  mercantile 
books  of  Macaulay  can  be  resorted  to  as 
evidence  for  the  purpose  of  ascertaining  the 
amount  reall3'  due?  Under  particular  cir- 
cumstances, I  think  it  is  clear  that  the  books, 
or  even  an  account  of  a  merchant,  may  be 
adduced  as  evidence  in  his  behalf,  against 
his  debtor,  and  that  they  may  form  at  least 
very  strong  presumption  against  him.  If  it 
be  proved  that  a  customer  is  in  the  habit  of 
dealing  with  a  merchant,  and  the  latter 
render  an  account  of  items,  which  is  deliv- 
ered to  the  customer,  with  a  request  that 
be  examine  them,  and  he  retains  the  account 
for  that  purpose,  and  makes  no  objections 
to  the  items,  or  makes  objection  to  some  of 
them,  that  account  rendered  is  competent 
evidence  to  charge  him.  In  this  case,  the 
deed  of  trust  was  executed  on  the  fifteenth 
day  of  November  1797,  and  the  grantor 
died  on  the  seventeenth  day  of  July  1798. 
Daring  that  period,  it  appears  that  Dr. 
Griffin  had  frequent  access  to  the  books  of 
Macaulay,  and  particularly  had  a  full  view 

of  his  own  account,  and  that  he  even 
501      made  ^entries  in  his  own  account  on 

Macaulay*s  books,  at  the  request  of 
Macaulay ;  that  the  books  were  taken  pos- 
session of  by  the  trustees,  after  the  death 
of  Macaulay,  and  that  the  practice  was  con- 
tinued by  Dr.  Griffin,  with  the  permission 
of  the  trustees,  of  making  such  entries  in 
those  books,  and  he  was  appointed  by  the 
trustees  their  agent  in  assisting  Miller 
Brown,  the  clerk,  to  post  up  the  books. 

''Nothing  can  be  more  clear,  than  that 
Corbin  Griffin  and  the  acting  trustee,  his 
son,  were  perfectly  acquainted  with  the  fact 
that  he  stood  creditor  on  those  books  for 
a  much  smaller  sum  than  the  two  thousand 
pounds  mentioned  in  the  deed.  Would  not 
this  circumstance  create  uneasiness  in  the 


mind  of  Dr.  Griffin,  even  during  the  life- 
time of  Macaulay,  if  he  were  really  a  cred- 
itor to  that  extent?  Would  he  not  have 
expressed  that  uneasiness  to  Macaulay,  and 
insisted  strenuously  on  the  account  in  the 
books  being  rectified,  and  made  to  consist 
with  the  true  state  of  affairs  between  them? 
It  seems  to  me  that  any  prudent  man  hav- 
ing the  least  regard  to  his  own  interest, 
would  have  required  it;  and  his  failure  to 
make  complaint  of  the  books  and  to  require 
their  correction,  affords  a  strong  presump- 
tion that  in  his  own  estimation  they  were 
right. 

"There  is  another  circumstance  which 
appears  to  me  to  be  strong,  if  not  irresist- 
ible, to  prove  that  the  sum  t'ecited  in  the 
deed  was  not  the  actual  sum  due,  and  that 
the  books  shew  the  real  amount  of  the  debt. 
Corbin  Griffin  was  the  preferred  creditor  of 
Macaulay,  over  all  others.  Jamieson  was, 
according  to  the  deed,  (and  in  fact,  so  far 
as  the  Dismal  Swamp  I^and  Company's 
claim  extended,)  a  larger  creditor,  but  in 
point  of  preference  he  was  second  to  Gri^ffin* 
At  a  very  early  period  it  was  evident  to  the 
trustees,  as  well  as  to  Dr.  Griffin,  that  there 
would  be  very  great  difficulty,  from  the 
proceeds  of  the  trust  fund,  to  pay  the  pre- 
ferred creditors  their  debts,  and  to 
502  secure  them  in  their  ^liabilities  for 
Macaulay.  Dr.  Griffin  had  every  mo- 
tive to  wish  for  a  speedy  payment  of  his 
debt,  and  for  his  complete  indemnification. 
If  the  large  sum  of  two  thousand  pounds 
were  actually  due  to  him,  it  is  not  credible 
that  he  would  be  willing  to  see  the  greater 
part  of  that  debt  jeoparded  by  permitting 
the  trustees  to  pay  over  to  the  second  cred- 
itor the  greater  part  of  the  large  sum  of 
three  thousand  pounds,  in  preference  to  his 
own.  Yet  such  was  the  fact.  The  trustees, 
or  one  of  them,  certainly  paid  over  to 
Jamieson  large  sums  of  money,  with  the 
full  knowledge  of  Dr.  Griffin,  between  the 
years  1800  and  1809,  whilst  they  do  not  ap- 
pear to  have  paid  any  thing  to  Dr.  Griffin 
after  the  year  1800,  in  payment  of  his  large 
debt,  during  the  residue  of  his  life,  which 
continued  some  twelve  or  thirteen  years. 
They  not  only  paid  Jamieson,  but  they 
pressed  him,  by  letters,  to  assert  his  claim, 
and  to  attend  at  some  of  the  sales.  This 
knowledge  and  acquiescence  on  the  part  of 
Dr.  Griffin,  prove  to  my  mind,  very  satis- 
factorily, that  he  was  conscious  that  he  had 
been  paid  all  that  was  due,  and  that  the 
books  of  Macaulay  were  to  be  relied  on  as 
evidence  of  the  actual  state  of  the  debt. 

* 'Connected  with  this  question  of  the 
amount  due  from  Macaulay  to  Corbin  Grif- 
fin, is  the  subject  of  two  payments  made  to 
Benjamin  Waller,  as  attorney  for  Joseph 
Holmes  &  Co.,  in  the  lifetime  of  Macaulay, 
and  which  two  sums  are  claimed  by  Thomas 
Griffin,  as  having  been  paid  by  Corbin 
Griffin  as  security  for  Macaulay,  and  as 
such  within  the  deed;  one  of  whose  objects 
was  ^to  indemnify  him  (Corbin  Griffin)  in 
all  sums  and  charges  in  which  he  stands, 
or  may  be  bound  as  security  to  the  said 
Alexander   Macaulay.'      These     two    sums 
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are  £,  250.  paid  to  Waller  on  the  nineteenth 
day  of  March  1798,  and  £  300.  on  the 
twenty-second  day  of  May  1798.  It  seems 
that  Waller  gave  receipts  to  Corbin  Griffin 
for   these   two    sums,    and  hence  the 

503  *claim  set  up  to  charge  them  against 
Macaulay.  But  in  the  document  fur- 
nished by  William  Waller,  executor  of  Ben- 
jamin Waller,  marked  WAC,  these  two  sums 
are  stated  to  be  received  from  Alexander 
Macaulay.  The  difficulty  then  is,  to  ascer- 
tain whose  money  it  was  by  which  these 
two  sums  were  paid.  As  to  the  £  300., 
there  seems  to  be  not  much  dispute,  from 
the  document  WAD,  in  Thomas  Griffin's 
handwriting,  it  appears  that  six  slaves  of 
Macaulay's  were  sold  by  himself,  *and 
money  appropriated  to  discharge  in  part  the 
debt  due  to  Holmes  &  Co.,  with  Corbin 
Griffin  security  £  300.'  In  this  instance 
then  it  clearly  appears  that  although  Ben- 
jamin Waller  gave  a  receipt  to  Corbin 
Griffin  on  the  twenty-second  day  of  May 
1796  for  £  300.,  yet  that  money  was  raised 
from  the  sale  of  Macaulay's  own  slaves,  and 
consequently  the  receipt  to  Corbin  Griffin 
is  not  conclusive  to  shew  that  he  ought  to 
charge  that  sum  to  Macaulay.  The  prob- 
ability is,  that  as  Corbin  Griffin  was  secu- 
rity for  the  debt,  and  at  that  time,  by  request 
of  Macaulay,  made  entries  in  the  books  of 
Macaulay,  he  was  also  requested  to  receive 
this  money  from  the  purchase  of  the  slaves 
and  pay  it  over  to  Macaulay's  creditor.  As 
to  the  sum  of  £  250. ,  there  is  more  diffi- 
culty, but  I  think  an  attention  to  the  doc- 
uments will  clear  up  the  difficulty.  It  seems 
that  Benjamin  Waller,  as  attorney  for 
Holmes  &  Co.,  gave  a  receipt  to  Corbin 
Griffin,  bearing  date  the  nineteenth  day  of 
March  1798,  for  £  195.  9.  2.,  on  account  of 
a  judgment  on  a  forthcoming  bond  obtained 
against  Macaulay,  with  Corbin  Griffin  and 
Thomas  Griffin  as  securities;  and  on  the 
back  of  another  bond,  gave  a  similar  re- 
ceipt to  Corbin  Griffin  for  the  sum  of  £  54. 
10.  10.,  in  full  of  that  bond  which  had  been 
given  by  Macaulay,  with  Corbin  Griffin  as 
security.  These  two  sums  make  £  250.  It 
further  appears  that  on  that  very  day  Alex- 
ander Macaulay  executed  a  bond,  with  Cor- 
bin Griffin  as  security,    for  the   same 

504  sum   of   ;^  250.,  to    *Philip  Tabb    of 
Gloucester.      Hence,    a    very  strong 

presumption  arises  that  the  money  paid  on 
that  day  to  Waller  for  Holmes  &  Co.  was 
the  money  borrowed  by  Macaulay  from 
Tabb,  and  that  Corbin  Griffin  was  the  bearer 
of  it  to  Waller,  and  took  the  receipt  in  his 
own  name.  This  presumption  is  much 
strengthened  by  the  document  WAB.,  fur- 
nished by  William  Waller,  in  which  is  this 
entry  made  by  his  father: 

^Holmes   &    Co.     v.    Macaulay, 

£  250,  settled  with    Mr.  Tabb 

the  small  bond,  54  10  10 

Towards  the  second  bond,  .     .     .     195    9    2 


;g  250  00  00 

March  19,  1798. ' 

'*8o  far  then,  I  think   the   commissioner 


right  in  considering  the  two  sums  as  paid 
to  Waller  for  Holmes  &  Co.,  out  of  Macau- 
lay's own  money,  notwithstanding  the  re- 
ceipts to  Corbin  Griffin.  But  in  the  further 
progress  of  this  debt  of  £  250. ,  I  think  the 
commissioner  most  decidedly  wrong.  Ma- 
caulay, it  is  true,  borrowed  this  sum  from 
Tabb  to  pay  a  debt  for  which  Corbin  Griffin 
was  secured,  and  against  which  he  was  in- 
demnified by  the  deed  of  trust.  To  pay 
Tabb,  Macaulay  gave  a  new  bond,  with 
the  same  Corbin  Griffin  as  security,  vrho 
paid  off  that  bond.  The  commissioner  hiill- 
self,  shews  in  page  thirty-three  of  his  re- 
port, (note  to  account  F,)  that  Corbin 
Griffin,  after  the  death  of  Macaulay,  on  the 
sixth  day  of  May  1799,  paid  £  150.,  and 
on  the  twentieth  day  of  August  1799,  paid 
the  further  sum  of  £  119.  10.  2.,  in  full  of 
the  principal  and  interest  of  that  very  bond 
given  on  the  nineteenth  day  of  March  1798 
to  Philip  Tabb.  Surely  then,  Corbin  Griffin 
ought  to  have  credit  with  Macaulay's  estate 
for  these  two  sums  paid  by  him  in  discharge 
of  the  said  bond.  But  the  commissioner 
rejected  these  credits,  and  excluded 
them  from  the  account  F,  on  the 
505  *ground  'that  the  trustees  were  not 
authorized  to  pay  them  under  the 
trust  deed. '  In  this  matter  I  differ  with 
the  commissioner  in  opinion.  The  original 
bonds  due  to  Holmes  &  Co.,  in  which  Cor- 
bin Griffin  was  security,  were  expressly 
embraced  by  the  deed.  The  borrowing  a 
part  of  the  sum  due  on  those  from  Tabb, 
and  gfiving  Corbin  Griffin  as  security  to 
him,  could  not  place  Griffin  in  a  worse  sit- 
uation than  he  was  before,  if  in  fact  he 
afterwards  paid  off  the  new  bond.  That  fact 
is  not  doubted  by  the  commissioner.  Ac- 
cording to  every  principle  of  justice  and 
equity,  it  is  of  no  importance  whether  Cor- 
bin Griffin  paid  off  from  his  own  money  the 
sum  of  £  250.,  on  the  nineteenth  day  of 
March  1798,  or  the  same  sum,  with  its  in- 
terest, on  the  sixth  day  of  May  and  twen- 
tieth day  of  August  1799.  The  account  P 
must  be  corrected  in  this  particular. 

*'The  next  question  to  which  I  have  turned 
my  attention  is,  what  are  the  principal  sub- 
jects with  which  the  trustees  are  to  be 
charged.  The  account  marked  B,  in  the 
commissioner's  report,  charges  them  with 
four  principal  subjects,  that  is,  the  value 
of  the  ship  Charles  Carter,  of  the  brig  Helen, 
the  value  and  rents  of  the  Norfolk  property, 
and  the  rents  of  the  Hanover  town  property. 
I  have  reflected  on  each  of  these  subjects, 
and  will  briefly  state  the  result  of  my  re- 
flections on  each.  And  flrst,  as  to  the 
Charles  Carter.  This  ship,  with  all  her 
tackle,  apparel  and  furniture,  was  conveyed 
by  the  deed.  It  was  dated  on  the  fifteenth 
day  of  November  1797,  though  not  recorded 
in  York,  until  the  nineteenth  day  of  Feb- 
ruary 1796;  the  ship  then  lying  in  James 
river.  It  does  not  appear  to  have  been  re- 
corded elsewhere  than  in  York  at  any  time. 
On  the  seventh  day  of  January  1798,  two 
executions  were  levied  on  the  ship,  by  the 
marshal  of  the  circuit  court  of  the  United 
States,  in   behalf  of  Robert  Burton,    and 
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Donald  &  Barton ;  and  on  the  nineteenth  of 

the  same  month,  a  libel   was   filed  against 

her  b  J  Thomas  Blane,  on  two  bottomry 

506  *bonds,  in  the  Federal  District  court 
then     sitting    at    Williamsburg.     To 

that  libel  Alexander  Macaulaj  himself  was 
made  a  party  respondent,  and  he  filed  his 
answer  on  the  eighth  day  of  February.  He 
does  not,  in  his  answer,  set  up  the  claim 
of  his  own  trustees,  nor  make  any  mention 
of  the  deed ;  but  he  gives  the  history  of 
the  bottomry  bonds,  and  seems  to  admit  the 
claim  of  the  libellant  to  be  a  just  one.  But 
William  Nelson  and  others,  styling  them- 
selves the  Dismal  Swamp  I^and  Company, 
did  file  their  counter-claim,  under  the  said 
deed  of  trust.  The  ground  of  their  claim 
was,  that  the  object  of  the  deed  of  trust, 
inter  alia,  was  to  secure  John  Jamieson  a 
large  sum  of  money,  which  debt  to  Jamie- 
son,  consisted  in  reality,  for  the  most  part, 
of  a  debt  due  from  said  Macaulay  to  the 
said  company,  and  so  they  were  beneficially 
included  in  the  said  deed.  This  claim 
brought  directly  before  the  District  court 
the  question  as  to  the  validity  of  the  deed, 
and  which  of  the  three  liens  was  the  pref- 
erable one.  The  District  court  decided  in 
favour  of  the  libellant,  and  dismissed  the 
claim  of  Nelson  and  others,  and  the  ship 
was  sold  in  March  1796.  The  case  was  car- 
ried by  appeal  to  the  Circuit  court,  where 
the  claim  of  Nelson  seems  not  to  have  been 
prosecuted,  and  that  Court  reversed  the 
decision,  and  decided  in  favour  of  Donald 
A  Burton,  which  decree  was  affirmed  by  the 
Supreme  court,  in  February  1808. 

**It  is  sought  to  charge  the  trustees  with 
the  value  of  this  vessel,  on  the  ground  that 
they  neglected  to  prosecute  the  claim  by  ap- 
peal. It  does  not  appear  by  any  means  cer- 
tain, that  if  they  had  done  so  they  could 
have  succeeded.  But  the  claim  under  the 
deed  was  asserted  (though  not  by  them), 
before  the  District  court,  and  adjudged 
against  it,  and  I  do  not  know  that  it  can 
be  required  of  trustees  to  subject  the  trust 
fnnd  to  the  expense  of  carrying  on  a  liti- 
gious controversy  in  appellate  courts,  and 
where  the  result  is  very  uncertain,  the 

507  ^inferior  court  having  decided  against 
the  claim.     But  however  this  may  be, 

Macaulay  was  then  alive;  there  is  not  the 
least  reason  to  suppose  that  he  wished  the 
trustees  to  interpose  this  claim.  Notwith- 
standing the  deed,  he  acted  almost  until  the 
day  of  his  death,  in  transacting  his  own 
afl^ira,  and  (as  the  plaintiffs  themselves 
contend, )  disposed  of  some  of  the  property, 
and  discharged  some  portion  of  the  debts 
without  their  interference.  The  proof  in 
the  cause  is  not  sufficient  to  satisfy  the 
mind  of  the  Court,  that  the  trustees  actually 
accepted  the  trust,  tintil  after  the  death  of 
the  grantor,  notwithstanding  the  remark 
made  by  the  defendant  Griffin,  that  *the 
trustees  used  their  best  exertions'  to  pre- 
vent the  sale.  The  Court  cannot  think  it 
would  be  equitable  to  charge  them  with  the 
value  of  this  ship,  seeing  that  they  have 
not  received  one  cent  of  the  proceeds  of  the 
sale;  that  they  did  not  at  that  time   act  as 


trustees,  and  consequently,  could  not  be 
chargeable  with  neglect;  and  that  the 
grantor  under  whom  the  plaintiffs  claim, 
and  whom  they  represent,  neither  required, 
nor  wished  that  they  should  assert  any 
claim. 

*^Next  as  to  the  brig  Helen :  She  too  was 
conveyed  by  the  deed,  and  a  document  re- 
turned by  the  commissioner,  proves  that 
she  cleared  out  from  City  Point,  on  the 
twenty-fifth  day  of  June  1798.  This  was 
before  the  death  of  Macaulay,  and  before 
the  trustees  accepted  the  trust.  I  have  seen 
no  proof  to  shew  that  the  trustees  ever  re- 
ceived anything  on  account  of  the  brig  or 
her  cargo ;  and  none  that  they  were  guilty* 
of  gross  negligence  in  not  recovering  pos- 
session of  her.  I  am  of  opinion  that  they 
should  not  be  charged  with  her  value. 

**The  next  question  sought  to  be  charged 
against  the  trustees,  is  the  Norfolk  prop- 
erty. This  property  is  conveyed  to  the 
trustees  in  the  following  terms :  ^doth  grant, 
bargain  and  sell  unto,  &c.,  all  those  mes- 
sages, tenements  and  lots,  situate, 
508  lying  and  being  in  the  town  *of  Nor- 
folk,' Ac.  The  deed,  by  its  terms, 
would  seem  to  be  a  conveyance  of  the  lots, 
&c.,  in  fee  simple.  In  point  of  fact  the 
grantor  had  no  fee  simple  property  in  Nor- 
folk, and  consequently  could  convey  none. 
As  I  understand  it,  the  following  was  the 
condition  of  that  property:  One  Andrew 
Martin  had  leased,  in  March  1786,  to  Pat- 
rick Macaulay,  the  lot  in  question  for  the 
term  of  twelve  years,  at  the  annual  rent 
.of  ;^  40.  and  the  taxes;  to  which  lease  there 
was  a  covenant,  that  at  the  end  of  the  term, 
Martin  might  take  the  tenement,  on  pay- 
ing for  the  improvements  erected  by  the 
said  Macaulay,  or  if  he  did  not  think  proper 
to  take  them,  then  Macaulay,  or  his  execu- 
tors or  administrators,  might  retain  posses- 
sion of  the  lot,  paying  the  sum  of  £  40. 
annual  rent.  In  March  17%,  Alexander 
Macaulay,  as  surviving  partner  of  Patrick 
Macaulay  &  Co.,  conveyed  these  leasehold 
premises  to  John  Nivison,  in  trust  to  pay 
the  sum  of  £  500.,  which  the  said  Alexan- 
der owed  to  David  Patterson,  and  to  secure 
the  further  sum  of  £  210.,  for  which  Pat- 
terson was  bound  as  surety  for  said  Alex- 
ander Macaulay,  to  one  Wallace.  On  the 
seventh  day  of  July  1798,  ten  days  before 
the  death  of  Alexander  Macaulay,  he  exe- 
cuted another  deed  as  administrator  of  Pat- 
rick Macaulay,  to  Nivison  as  trustee.  This 
deed  recites,  that  John  Hamilton  had  be- 
come his  security  in  two  bonds  of  £  250. 
each,  with  interest  from  September  17%,  to 
David  Patterson,  and  to  indemnify  the  said 
Hamilton  the  deed  conve3's  to  the  trustee 
his  leasehold  interest  in  the  said  lot,  with 
all  the  accruing  rents  and  profits,  with 
power  to  sell  on  ten  days  notice,  for  ready 
money,  on  default  of  payment  of  the  first 
bond.  This  deed,  as  well  as  the  former  one 
to  Nivison,  was  recorded  in  Norfolk.  What 
estate  or  right  passed  to  the  trustees  Griffin 
and  Nelson,  on  the  day  that  they  accepted 
the  trust,  under  the  deed  of  November  1797? 
They    did    not    accept    until  after  Macau- 
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lay's  death.     Before   that  period    he   had, 
in  the  double  character  of  surviying 

509  ^partner  and  of  administrator  of  Pat- 
rick Macaulaj,  parted  with  the  chat- 
tel interest  belonging  to  his  brother's  estate. 
The  legal  title  was  in  Nivison,  and  I  do 
not  perceive  that  their  equity,  or  that  of 
their  cestuis  que  trust  was  superior  to  that 
of  Nivison,  and  his  cestuis  que  trust ;  if 
they  could  object  to  the  Norfolk  deeds  that 
they  passed  Patrick  Macaulay's  property  to 
pay  a  debt  of  Alexander  Macaulay,  the  very 
same  objection  might  be  made  by  Nivison, 
Patterson  and  Hamilton,  to  the  Yorktown 
deed.  Nivison  then  having  the  legal  title, 
and  at  least  equal  equity.  Griffin  and  Nel- 
son could  only  have  an  equity  of  redemption 
in  the  Norfolk  property;  or  if  Nivison 
should  sell  as  the  trustee  under  either  deed 
of  trust,  they  could  only  have  a  right  to  the 
surplus  of  the  proceeds  of  the  sale,  after 
paying  off  the  debt  for  which  the  said  prop- 
erty was  conveyed  in  trust. 

'^What  then  became  of  this  property?  It 
must  be  remembered  that  Macaulay  died 
ten  days  after  the  last  deed  to  Nivison.  He 
had  previously  conveyed  all  of  his  property 
real  and  personal,  to  trustees ;  there  was 
nothing  left  that  was  tangible,  for  an  ad- 
ministrator to  act  on,  and  accordingly  his 
estate  was  committed  to  the  hands  of  the 
sheriff  of  York.  Patterson  was  obliged  to 
look  to  Hamilton  the  surety  of  Macaulay, 
for  the  payment  of  his  £,  500.  with  the  ac- 
cruing interest,  for  it  could  not  be  got  from 
Macaulay's  estate,  and  Hamilton  would  rely 
on  the  deeds  to  Nivison  for  his  indemnity. 
The  first  bond  to  Patterson  became  due  on 
the  seventh  day  of  July  1799,  and  Hamilton, 
on  paying  it  off,  might  immediately  call 
on  Nivison  to  sell  the  leasehold  interest 
for  cash,  on  ten  days  notice.  It  is  probable 
that  this  was  the  course  of  things,  and 
accordingly,  although  no  deed  is  produced 
from  Nivison  to  any  purchaser,  yet  we  find 
that  on  the  twenty-second  day  of  April  1802, 
John  Hamilton  as  attorney  in  fact  for 
Thomas  Hamilton,  conveyed  this  very  chat- 
tel interest  to  James  Caton  &  Co.,  for  the 
consideration    of  two    thousand  and 

510  ^twenty  dollars,  less  than  the  amount 
of  Macaulay's  bonds  to  Patterson,  for 

which  John  Hamilton  had  been  security. 
This  deed  recites  that  Nivison  had  sold  the 
property  under  the  deed  of  trust  to  him,  and 
that  Thomas  Hamilton  had  become  the  pur- 
chaser. By  the  sale  from  Thomas  Hamil- 
ton to  Caton  &  Co.,  John  Hamilton  most 
probably  became  indemnified.  There  is 
nothing  to  shew  that  Macaulay's  debt  to 
Patterson  was  overpaid  by  the  sale  to 
Thomas  Hamilton,  and  if  there  was  no  sur- 
plus. Griffin  and  Nelson  could  get  nothing 
from  the  Norfolk  property.  They  had  not 
the  legal  title,  and  their  equitable  claim 
could  produce  no  fruit ;  and  yet  the  plain- 
tiffs claim,  aild  the  commissioner  reports  a 
large  sum  against  them,  on  account  of  this 
property.  I  am  of  opinion  that  this  claim 
should  be  totally  rejected. 

**The    next    subject,    though   of  inferior 
importance,    is    the    Hanover    town    prop- 


erty. The  lot  there  was  owned  by  Ma- 
caulay, and  passed  by  the  deeds.  It  was 
the  duty  of  the  trustees,  or  of  the  one 
who  acted,  to  sell  this  property.  It  was 
not  done  until  October  1811,  when  it  was 
sold  for  £,  49.  10.  The  defendant  Griffin 
alleges,  that  he  offered  it  for  sale  in  1799, 
but  was  only  offered  one  hundred  dollars  for 
it,  and  allowed  it  to  remain  in  the  posses- 
sion of  William  B.  Christian,  who  then 
occupied  it,  and  who  had  occupied  it  from  a 
previous  period,  namely  17%.  Christian 
had  been  the  partner  of  Macaulay,  and  con- 
tinued on  the  premises  until  his  death  in 
1805,  without  paying  rent.  Griffin  says  he 
left  Christian  in  possession  to  take  care  of 
them ;  and  takes  credit  for  obtaining  more 
for  them  when  sold,  than  he  was  offered  at 
the  previous  period.  The  allegations  of  Mr. 
Griffin  on  this  subject,  are  not  proved;  but 
it  is  proved  that  the  property  was  very  un- 
saleable in  that  rapidly  decaying  village. 
Although  Mr.  Brand  averaged  the  rents  at 
forty  dollars  for  the  first  part  of  the    term, 

and  thirty  dollars  for  the  residue,  yet 
511      he  does   not  say  that  it  *was  easy  to 

get  a  tolerable  tenant  for  it  at  any 
time,  and  we  know  that  in  such  a  place  it 
must  have  been  extremely  difficult.  What 
then  should  be  the  price  that  Mr.  G-riffin 
should  pay  for  his  neglect  in  not  selling 
this  property  at  an  early  period?  I  do  not 
think  that  he  ought  to  be  required  to  pay 
the  estimated  annual  rent ;  the  interest  of 
the  money  for  which  the  property  sold,  ap- 
pears to  me  to  be  a  better  criterion.  The 
charge  against  the  trustees  for  the  rents 
should  be  struck  out,  and  they  should  be 
charged  with  interest  on  £,  49.  10.,  (the 
price  for  which  it  was  sold, )  from  the  end 
of  one  year  after  the  death  of  Macaulay, 
till  the  day  of  sale. 

''The  next  question  which  I  shall  consider 
is,  whether  the  money  received  by  Mr.  Grif- 
fin from  the  treasury  of  the  United  States, 
on  account  of  th^  unlawful  seizure  and  de- 
tention of  the  ship  I^ouisa,  by  the  embargo 
of  the  f^rench  government  of  1794,  and  for 
which  compensation  was  allowed  by  the 
commissioners  sitting  under  the  Louisiana 
convention  between  irrance  and  the  United 
States,  passed  or  not,  under  the  deed  of 
the  fifteenth  day  of  November  1797,  to  the 
trustees  of  Macaulay.  The  words  of  the 
deed  are,  *the  said  Alexander  Macaulay,  by 
these  presents,  doth  assign  and  grant  unto 
the  said  Thomas  Griffin  and  Thomas  Nelson, 
&c.  all  debts  due  to  him  the  said  Alexander 
Macaulay,  &c.,  all  which  debts  are  in  a 
sbhedule  hereto  annexed,  expressed. '  There 
was  no  schedule  annexed  to  the  deed. 
Either  all  of  his  debts  of  every  description 
passed  by  the  deed,  or  none  whatever  passed. 
The  first  part  of  the  clause  is  sufficient  to 
pass  all  his  debts,  and  the  subsequent 
clause,  stating  that  they  are  expressed  in  a 
schedule,  is  merely  an  untrue  affirmation, 
which  is  therefore  inoperative,  and  ought 
not  to  be  allowed  to  qualify  and  limit  the 
general  assignment  of  all  his  debts.  Then 
the  question  arises,  whether  his  claim  on 
the     French     government   for    the    illegal 
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512     detention  *of   his  vessel,    be  a  debt 
due  to  him  which  was  assignable? 
'^laxn   saved   the   trouble  of  a  laborious 
and  unprofitable  discussion  of  this  subject, 
bj  the  recent  decision  of  Maitland  v.  New- 
ton, 3  I^eigh  714,  founded  on  the  decision  of 
Comegys  v.  Vasse,  1  Peters'  R.  193.     In  the 
former  case,  the  debtor  had   assigned   *  all 
his  estate   real  and   personal,    upon  trust, 
that  the  trustees  shall  collect  all  debts  due, 
or  to  become  due  to  the  grantor,  on  account 
of  transactions  prior  to  the  deed,  shall    sell 
the  real  and  personal  estate,    and  institute 
suits  at  law,  or  in   equity,  for  the  recovery 
of  the  debts, '  &c.    This  deed  was  executed 
in  1809.     The  board  of  commissioners  under 
the  treaty  of  1819,  between  Spain   and   the 
United  States,  awarded  to  the  administra- 
tor of  the  grantor,  a  sum  of  money,  on   ac- 
count of  claims  on  the  Spanish  government, 
for  spoliations  before  the  date  of  the  deed. 
The  Court  decided  that  that  money   passed 
by  the  deed.     Judge  Can*  said   that   he  had 
no  idea   of   a  right  or  interest  vested  in  a 
man,  which  would  not  pass  under  a  convey- 
ance of  all  his   real  and   personal    estate. 
Upon  what  ground,  I  would   ask,  is  it  that 
such  a  claim,  as  is   the  subject  of  contro- 
versy in  that  case,  would   be  embraced   by 
the  terms,  'all  his  personal   estate?'     Upon 
what  other  ground  than   that  such  a  claim 
is  a  debt,  which  although  it  cannot  be  en- 
forced in  a  Court  of  justice,    yet   is  some- 
thing due  from  the   government   that  does 
the  wrong  to  the  citizens  of  the  other  coun- 
try who   sustained    the    loss,    and  who   is 
therefore  entitled  to  remuneration.     In  that 
point   of  view,  the  claim  of  Mr.    Griffin   as 
trustee,  to  this  money,  may  I  think  be  sup- 
ported.    The  money  was  properly   paid    to 
him,  and  he  is  bound  to  apply  it  to  the  ob- 
jects specified  in  the  trust  deed,  and  as  such 
to  account  for  it." 
The  Chancellor  then  proceeded  to  consider 
the  exception  of  Thomas   Griffin,  and 
513      having  passed   upon  *them,    he    took 
up  the  exceptions  of  M'Neale.     Upon 
his  first  exceptioh,  he  says: 

''As  to  the   exceptions  of  the  defendant 
John  M'Neale,  executor  of  John  Jamieson : 
This  defendant   excepts,    in  the  first  place, 
to  account  N,  because  the  commissioner  re- 
gards alone  the  evidence  furnished   by    the 
books  of  Macaulay  of  the   amount    due   to 
Jamieson,  and  disregards  the  evidence   of 
the  deed  of   trust  as   establishing  the    sum 
of  £  5000.  to  be  due  him.     The   Court   has 
already    expressed   its  belief  that  the  sums 
recited  in   that    deed    were    not    the    sums 
really   due  to  the  preferred  creditors.     The 
Court  is  strongly  impressed  with  the  belief 
that   the    sum  of  £  173.  10.  7.  was  all  that 
was  due  from  Macaulay  to  Jamieson  on  the 
fifteenth  day  of  May   1797,    on   private   ac- 
count.    That  is  the   balance   appearing   on 
the   books   of  Macaulay,  and  a  copy  of   the 
account  shewing  that  balance   is   admitted 
by    the    defendant   M'Neale,    to  have  been 
made  out  by  Corbin  Griffin  and  transmitted 
to  him ;  that  act  of  Corbin  Griffin  affords  a 
strong    presumption  that   the   said    Griffin 
believed  that   balance   to  be  the  true   one, 
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and  M'Neale  has  not  been  able,  from  the 
books  or  papers  of  his  testator,  to  charge 
Macaulay  with  a  cent  more  on  private  ac- 
count. But  the  Court  is  of  opinion  that  the 
papers  in  these  causes  exhibit  strong  evi- 
dence to  prove  that  Jamieson  did  lend  to 
Macaulay,  in  the  year  17%,  or  1797,  a  large 
sum  of  money,  probably  £  3000.,  of  the 
funds  of  the  Dismal  Swamp  Land  Company, 
and  that  the  deed  of  trust  was  intended  to 
secure  to  Jamieson  the  re-payment  of  that 
sum,  with  interest,  as  well  as  of  the  private 
debt  aforesaid,  with  interest.  This  excep- 
tion, therefore,  so  far  as  it  objects  to  the 
failure  to  bring  the  Dismal  Swamp  Land 
Company's  debt  into  the  account  N,  ought  to 
be  sustained,  but  so  far  as  it  makes  any  other 
objection  it  should  be  overruled." 

*Having  passed  upon  all  the  excep- 
tions, the  Chancellor  recommitted  the 
report  of  commissioner  Baker  with  instruc- 
tions to  reform  the  same  according  to  the 
opinion  of  the  Court;  and  Thomas  Griffin 
was  directed  to  render  accounts  of  his  ad- 
ministration of  Corbin  Griffin's  estate,  and 
also  a  continuation  of  his  account  as  trus- 
tee. And  M'Neale  was  directed  to  render 
an  account  of  all  moneys  loaned  to  or  re- 
ceived by  Alexander  Macaulay  from  the 
Dismal  Swamp  Land  Company  by  direction 
of  his  testator,  and  for  which  Jamieson  may 
have  been  in  any  way  responsible  to  said 
company.  And  the  commissioner  was  di- 
rected to  state  whether  there  was  any  evi- 
dence shewing  that  the  trustee  Thomas 
Nelson  took  any  active  part  in  the  execution 
of  the  trust  created  by  the  deed  of  Novem- 
ber l5th,  1797 ;  and  if  any  how  far  he  was 
chargeable. 

In  1836  Thomas  Griffin  died,  and  in  1837 
the  suits  of  A.  Macaulay's  administrator 
and  K.  Macaulay's  executor,  were  revived 
against  Robert  P.  Waller,  executor  of  said 
l%omas  Griffin,  and  as  administrator  de 
bonis  non  of  Corbin  Griffin. 

In  December  1837  commissioner  Baker 
returned  another  report  in  the  cause ;  but 
he  having  gone  out  of  office  before  the  re- 
port was  completed,  it  was  objected  to  by 
the  defendant  on  that  ground,  and  the 
Court  sustained  the  objection,  and  directed 
one  of  the  commissioners  of  the  Court  to 
perform  the  order  of  the  3d  of  December 
1833.  And  it  was  further  ordered,  that  the 
defendant  Robert  P.  Waller  render  before 
the  commissioner  all  the  accounts  and  state- 
ments required  of  his  testator  Thomas 
Griffin  deceased,  by  the  order  aforesaid; 
that  he  produce  before  the  commissioner  all 
the  books  and  papers  of  Alexander  Macau- 
lay, Corbin  Griffin  and  Thomas  Griffin, 
which  may  be  in  his  possession  or  under  his 
control,  and  in  relation  to  such  accounts  and 
statements,  books  and  papers,  he  sub- 
515  mit  to  *be  examined  in  solemn  form 
before  the  said  commissioner,  if  he 
shall  be  required. 

In  obedience  to  this  decree,  commissioner 
Shore,  in  December  1838,  made  his  report. 
He  reported  that  it  did  not  appear  that  the 
trustee  Nelson  took  any  active  part  in  the 
execution  of  the  trust  created,    other    than 
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uniting'  with  his  co-trustee  in  a  power  of 
attorney  to  Corbin  Griffin,  to  make  sale  of 
the  shares  of  the  Dismal  Swamp  Canal,  and 
to  sell  some  Norfolk  property,  and  in  adver- 
tising property  for  safe  and  in  uniting  in 
conveyances  therefor.  It  seemed  probable 
that  all  the  trust  funds  received  during  his 
life  were  accounted  for.  And  that  all  these 
funds  had  been  received  by  Griffin,  or 
directly  by  Jamieson. 

The  commissioner  reported  that  it  ap- 
peared from  the  books  of  Macaulay  that  he 
was  debtor  to  Jerdone,  September  25th, 
1795,  £M1.  00.  9%,,  and  that  he  was  debtor 
to  Jerdone,  Holt  &,  Douglass,  £  1139.  16. 
2>%'  in  September  1794,  and  to  the  Dismal 
Swamp  I^and  Company,  on  the  23d  of  June 
1797,  £  536.  1. 

The  commissioner  reported  statement  A, 
being  an  account  of  the  trustees  with  the 
estate  of  Alexander  Macaulay,  making  the 
balance  against  thetn  on  theSlst  of  Decem- 
ber 1803,  1659  dollars  74  cents,  of  which  1361 
do^ars  57  cents  was  principal.  Statement  B 
was  the  same  account,  increased  by  a  single 
additional  charge,  making  the  amount  due 
thereon  at  the  same  date,  2040  dollars  64 
cents,  of  which  1684  dollars  37  cents  was 
principal.  In  these  statements  interest  on 
the  amount  of  the  sale  of  the  Hanover  town 
property  was  charged  from  one  year  after 
A.  Macaulay' 8  death.  Statement  C  was  an 
account  of  Thomas  Griffin,  surviving  trus- 
tee of  A.  Macaulay.  In  this  account  the 
trustee  is  charged  with  interest  upon  the 
amount  of  the  sale  of  the  Hanover  town 
property,  from  17th  of  July  1803  until  17th 
October  1811,  the  time  when  it  was  sold. 
And  the  commissioner  excluded  a  credit 
516  claimed  by  Griffin  of  *4100  dollars  paid 
to  Corbin  Griffin's  administrator,  in 
July  1819,  on  account  of  the  debt  stated  in 
the  deed  of  1797  to  be  due  to  him  for  Ma- 
caulay. This  sum  Thomas  Griffin  had  re- 
ceived about  the  time  he  credited  it  in  his 
account,  from  the  government  of  the  United 
States,  on  account  of  the  ship  Louisa,  be- 
longing to  Alexander  Macaulay,  detained 
by  the  f^rench  government  in  tlie  lifetime 
of  Macaulay,  and  for  which  compensation 
was  allowed  under  the  treaty  for  the  pur- 
chase of  L#ouisiana.  It  was  excluded  on  the 
ground  that  Corbin  Griffin  had  been  fully 
paid  as  early  as  November  23d,  1800,  all  that 
was  due  to  him  from  Macaulay^,  either  for 
a  debt  due  or  for  money  paid  by  Corbin 
Griffin  as  his  surety.  The  amount  due  on 
this  account  was  7367  dollars  28  cents,  of 
which  5336  dollars  91  cents  is  principal. 

Statement  E  was  an  account  taken  from 
the  books  of  Alexander  Macaulay,  shewing 
how  much  was  due  from  Macaulay  to  Corbin 
Griffin  according  to  these  books.  This 
statement  shewed  that  there  was  due  to 
Corbin  Griffin  at  the  date  of  the  deed,  the 
sum  of  £  254.  15.  Z%,  That  there  were 
debits  for  merchandise  on  the  same  books, 
at  sundry  times  between  the  date  of  the 
deed  and  the  death  of  Macaulay  on  the  I7th 
of  July  1798,  £  16.  8.  3.,  leaving  due  ;f  238. 
7.  03:^.,=  794  dollars  51  cents.  There  was  a 
further   credit  to  Qorbin  Griffin  upon  the 


books  of  Macaulay,  of  £  630.  16.  as  of  the 
24th  November  1798,  which  was  excluded  by 
the  commissioner  on  the  ground  that 
Thomas  Griffin  admitted  in  his  answer  to 
Anderson's  bill,  that  it  was  advanced  to  the 
trustees.  The  commissioner  states  that  the 
defendants'  counsel  relies  on  the  fact  that 
the  entry  on  the  books  of  Macaulay,  was 
made  by  Miller  Brown,  the  clerk  of  Macau- 
lay, who  was  then  dead.  Statement  G  is 
an  account  of  the  debt  due  from  A.  Macau- 
lay to  C.  Griffin,  according  to  Macaulay' s 
books,  and  of  the  moneys  paid  by  Grif- 

517  fin  as  surety  of  Macaulay ;    and  *the 
payments  paid  by  the  trustee  to    said 

Griffin.  On  this  account  from  which  the 
payment  in  July  1819  to  Corbin  Griffin's 
administrator,  who  was  Thomas  Griffin,  and 
the  sum  of  £  630. 16. ,  above  mentioned,  were 
excluded,  Corbin  Griffin  was  found  indebted 
on  the  31st  December  1801,  2997  dollars  80 
cents,  of  which  2849  dollars  61  cents  was 
principal.  By  this  account  the  debt  due  to 
Griffin,  and  the  money  paid  by  him  as  surety 
of  Macaulay,  amounted  to  5026  dollars  66 
cents,  and  the  payments  made  to  him  by 
the  trustees  amounted  to  7876  dollars  41 
cents. 

Griffin's  administrator  excepted  to  the  re- 
port for  failing  to  credit  his  intestate  for 
various  sums' which  he  claimed  to  be  due  to 
Corbin  Griffin  from  Macaulay.  Among 
them  was,  1st.  The  item  of  £  630.  16.,  ap- 
pearing by  Macaulay 's  books  to  be  due  to 
Corbin  Griffin.  2d.  That  the  commissioner 
should  have  treated  the  claim  of  £  2000., 
referred  to  in  the  deed  of  trust  of  November 
1797,  as  due  to  Corbin  Griffin  from  Macau- 
lay, as  really  and  bona  fide  due  to  him.  3d. 
That  he  should  have  debited  the  trust  sub- 
ject with  4100  dollars  paid  on  26th  July  1819 
by  Thomas  Griffin,  in  part  satisfaction  of 
the  debt  due  to  Corbin  Griffin  from  Macau- 
lay. 4th.  To  all  the  items  in  account  G, 
bearing  date  more  than  6ve  years  before 
the  death  of  Corbin  Griffin,  and  which, 
after  deducting  the  debits,  constitute  the 
aggregate  balance  of  pdndipal  and  interest 
of  that  account  reported  against  him  of  2997 
dollars  80  cents,  the  defendant  Waller  ex- 
cepted, because  the  same  were  barred  by  the 
statute  of  limitations ;  and  that  the  statute 
required  the  Court  to  strike  them  out  of  the 
account.  These  items  were  from  Septem- 
ber 21st,  1798,  to  December  31st,  1800.  Cor- 
bin Griffin  lived  until  1813,  and  the  suit  was 
not  brought  until  1819. 

Anderson,    administrator     of    Macaulay. 
also  excepted   to   the  report;  but  it  is  not 
necessary  to  notice  his  exceptions. 

518  *In  March  1839,  Waller,  as  the  exec- 
utor of  Thomas   Griffin,  and  as    the 

administrator  of  Corbin  Griffin,  ansvrered 
the  bill  of  Anderson  as  administrator  of 
Alexander  Macaulay.  He  says.  That  in 
regard  to  any  payments  which  have  been 
made  by  Thomas  Griffin  the  trustee,  to 
Corbin  Griffin,  on  account  of  his  debt  se- 
cured by  the  deed  of  trust  of  November  1797, 
whether  in  fact  due  to  the  said  Corbin  or 
not,  they  cannot  now  be  recovered  back  by 
the  plaintiff,  because  the  claim  is  barred  by 
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the  statute  of  limitations,  which  is  relied 
OD  as  if  formally  pleaded ;  and  he  insists 
that  all  payments  made  by  the  said  Thomas 
GrifSn  the  trustee,  accord! n£^  to  the  provi- 
sions of  the  trust  deed  under  which  he  acted, 
are  >'alid  payments,  and  that  the  estate 
of  said  Thomas  Griffin  cannot  be  required 
to  refund  them ;  for  whose  estate  the  de- 
fendant also  claims  the  benefit  of  the  act  of 
limitations  as  if  duly  pleaded. 

Waller  also  answered  the  bill  of  Elizabeth 
Hacaulay,  relying  upon  the  same  grounds 
of  defence  as  in  the  case  of  Anderson,  ad- 
ministrator of  A.  Macaulay. 

On  the  3d  of  February  1841,  the  Court  re- 
fused a   motion  of  the  defendant  to  compel 
the  plain ti£Fs   to   make  the  Dismal  Swamp 
Land  Company,  Jerdone  and  others,  parties 
defendants    to   their  suits.     And  on    rules 
severally  made  upon  the  plaintiffs  and  de- 
fendants, the  Court,  on  the  8th  of  Febru- 
ary, allowed  the  plaintiffs  to  prove  by   oral 
testimony  in  Court,  the  assignment  by  Jer- 
done to  Klizabeth   Macaulay,   of  the   debt 
secured  by  the  deed  of  November  1797 ;  and 
allowed    the  defendant  Waller  to  file  in  the 
cause   the  papers  in  the  case  of  the  Dismal 
Swamp  I^and  Company  against  Macaulay 's 
administrator,    saving  to  the  plaintiffs  the 
right  to  object  at  the  hearing  to  said  papers 
as  evidence.     And   it  was  admitted  by  the 
plaintiffs  that  the  signature  * 'Francis  Jer- 
done," to   his  answer  in  said  cause,  was  in 
the    handwriting    of    said   Jerdone.      And 
thereupon  the  plaintiffs   urging   the    Court 
to    proceed    with  the    trial    of   these 
519      *canse8,the  defendant  Robert  P.  Wal- 
ler,   executor    and    administrator  de 
bonis   non   of  Thomas  and  Corbin  Griffin, 
applied    for  a   continuance  of  the   causes 
until  the  next  term,  upon  grounds  stated  in 
writing ;    but  which  it  is  not   necessary    to 
state:  And  the  Court   having   refused  the 
continuance,    the  said  Waller,  and  William 
Major  sheriff  of  the  county  of  Culpeper,  and 
as  such  administrator  de  bonis  non  with  the 
will  annexed   of  John  Jamieson  deceased, 
severally  filed  their  petitions  for  a  rehearing 
of  the  decrees  made  in  these  causes  on  the 
29th  of  Jnne  and  2d  of  July   1829,    and   on 
the  3d  of  December  1833.     The  grounds  as- 
signed by  Waller,  are  that : 

1.  The  whole  of  the  said  decrees  are  erro- 
oeouB  so  far  as  they  recognise,  admit  or 
establish,  a  right  in  the  administrator  or 
distributees,  or  either  of  them,  of  A.  Ma- 
caulay deceased,  to  call  in  question  the 
validity  of  the  deed  made  by  the  said  A. 
Macaulay,  on  the  15th  of  November  1797, 
under  the  circumstances  disclosed  by  the 
pleadings  and  evidence  in  the  case  in  which 
they  are  plaintiffs. 

2.  So  far  as  they  recognise,  admit  or  es- 
tablish, a  right  in  Elizabeth  Macaulay,  as 
assignee  of  one  of  the  creditors  and  cestuis 
que  trust  provided  for  in  said  deed,  to  call 
in  question  the  validity  thereof. 

3.  So  far  as  they  reject  the  claims  of  Cor- 
bin Griffin  and  John  Jamieson  to  the  sums 
of  £  2000.  and  £  5000.,  respectively  admitted 
by  said  deed  to  be  due  to  them. 


4.  So  far  as  they  recognise  the  remain- 
ing books  of  A.  Macaulay,  (though  it  is 
proved  that  most  of  his  books  were  lost  or 
destroyed  at  the  two  fires  in  York,  of  1804 
and  1814,)  as  '*the  books  of  A.  Macaulay." 

5.  So  far  as  they  establish  a  charge 
against  Thomas  Griffin,  trustee,  &c.,  of  9 
dollars  90  cents  per  annum,  from  July  17th, 
1799,  to  October  17th,  1811,  as  and  for,  or 
in  lieu    of,  the  yearly    rents  and  profits  of 

the  house  and  lot  in   Hanover  town, 

520  sold  by  the  trustee  *Thomas  Griffin 
in  the  year  ISll,  in  the  face  of  evi- 
dence that  the  house  and  lot  were  not,  and 
could  not  be  rented  out  during  that  time,  or 
sold  before  that  time. 

6.  So  far  as  they  direct  an  account  to  be 
taken  of  the  assets  of  Corbin  Griffin's 
estate,  when  it  appeared  on  the  face  of  the 
pleadings  and  on  the  evidence,  that  every 
item  of  charge  which  arose  or  could  arise 
against  Corbin  Griffin's  estate,  arose  and  ac- 
crued more  than  five  years  before  his  death, 
(in    fact,    more  than  twelve  years.)     And 

7.  Because  it  appears  by  the  deed  of  1797, 
that  the  trust  funds,  after  satisfying  the 
preferred  creditors,  were  to  be  appli^  to 
the  satisfaction  of  the  other  creditors  of 
Macaulay,  and  those  creditors  have  neither 
been  made  parties,  nor  has  any  provision 
been  made  in  the  said  decrees,  nor  steps 
taken  before  the  commissioner  to  contend 
said  creditors  before  the  Court,  or  the  com- 
missioner, and  allow  them  to  prove  their 
several  demands. 

It  is  unnecessary  to  state  the  grounds  for 
a  rehearing  assigned  by  the  administrator 
of  Jamieson,  except  that  the  suit  was  de- 
fective for  want  of  parties ;  and  that  the 
decrees  disaffirm  the  validity  of  the  deed  of 
November  1797,  and  permits  the  plaintiff  to 
introduce  the  books  of  Macaulay  as  evidence 
to  impeach  it. 

The  causes  were  argued  at  the  November 
term  1841,  and  came  on  for  decision  in 
January  1842,  when  the  Chancellor — Rob- 
ertson— after  discussing  the  principles  of 
law  on  the  pleadings  and  proofs,  and  hold- 
ing that  the  deed  of  the  15th  of  November 
1797,  was  not  conclusive  as  to  the  amount 
of  the  debts  due  to  the  preferred  creditors, 
I>roceeded : 

**It  remains  to  consider  what  is  the  ex- 
tent or  mode  of  relief  which  this  Court  may 
properly  administer?  What  were  the  debts 
really  due  to  preferred  creditors  at  the  date 
of  the  deed?  To  what  extent  have  they 
been  paid?    What  sums  are  now  due 

521  from  the  parties  *before    the    Court? 
And  to  whom  are  the  balances   paya- 
ble?   These  are  the  enquiries  to  which  the 
Court  is  now  to  direct  its  attention. 

**  First  then,  as  to  the  claims  of  the  pre- 
ferred creditors.  There  are  three  reports  of 
commissioners  among  the  papers.  That  of 
commissioner  Baker  of  October  1826,  under 
the  decree  of  Chancellor  Taylor,  of  March 
1825;  a  second  one  of  the  same  commis- 
sioner, made  in  1836,  under  the  decree  of 
Judge  Brokenbrough,  of  December  1833; 
this    being  regarded  informal,  a  third  was 
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made  and  returned  by  commissioner  Shore, 
in  November  1838,  under  the  order  of  Judge 
Nicholas,  of  July  1838,  directing  him  to 
perform  the  decree  of  December  1833. 
Pursuing  the  directions  of  this  last  decree, 
commissioner  Shore  has  regarded  the  deed 
of  1797  as  prima  facie  evidence  merely,  and 
resorted  to  the  books  of  Macaulay  to  ascer- 
tain what  sum  was  due  the  preferred  cred- 
itors. The  debt  due  Corbin  GrifSn,  instead 
of  £  2000.,  6666  dollars  67  cents  is  stated, 
as  it  appears  on  Macaulay's  ledger  B,  ac- 
cording to  the  commissioner's  view  of  the 
entries  at  794  dollars  51  cents.  By  another 
statement  embracing  all  payments  subse- 
quent to  the  deed  by  Corbin  Griffin,  on  ac- 
count of  suretyship,  and  all  payments  to 
him  out  of  the  trust  subject,  a  balance  is 
shewn  against  him  of  2997  dollars  80  cents, 
with  interest  from  the  thirty-first  of  Decem- 
ber 1800,  on  2849  dollars  61  cents.  Satisfied 
as  I  am  from  all  the  facts  and  circumstances 
in  proof,  that  the  sum  mentioned  in  the 
dee^  was  neither  due  to  nor  claimed  by 
Corbin  Griffin,  I  concur  in  Judge  Brocken- 
brough's  opinion,  that  the  books  of  Ma- 
caulay  under  the  circumstances,  were  proper 
evidence.  The  representative  of  Corbin 
Griffin  has  produced  no  account  or  mem- 
oranda whatever  shewing  the  nature  or 
amount  of  the  debt,  but  relies  solely  on  the 
deed,  though  in  his  first  answer  he  cau- 
tiously abstains  from  asserting  a  belief  that 

the  amount  nominally  inserted  in  the 
522      deed    was    *really    due;     contending 

himself  with  remarking  that  the  deed 
itself  acknowledging  the  existence  of  the 
debts  therein  mentioned,  it  was  not  for  the 
trustees  to  enquire  whether  the  debts  were 
due  or  not,  but  merely  to  execute  the  trusts. 
The  amended  answer  is  nearly  as  vague  and 
unsatisfactory.  In  that  he  says,  'there  ap- 
peared on  Macaulay's  books  a  balance  due 
Corbin  Griffin  of  ,  but   he  does    not 

know  that  more  was  not  due ;  on  the  con- 
trary, he  has  every  reason  to  believe  that 
the  sum  of  £  2000.  provided  for  by  the  deed, 
was  actually  due,'  and  then  proceeds  to  as- 
sign reasons  entirely  inconclusive,  namely : 
first,  that  he  cannot  imagine  that  Macaulay 
would  by  his  own  deed,  shew  a  greater 
amount  against  himself  than  actually  ex- 
isted ;  and  2dly,  because  the  plaintiff  him- 
self admits  that  amount  when  he  says,  that 
to  secure  certain  sums  of  money  amounting 
nominally  and  really ^to  ;^  10,000.,  Macaulay 
conveyed  by  deed  of  trust,  property  more 
than  ten  times  that  amount.  Thomas 
Gxiffin  was  the  acting  trustee  in  the  deed, 
shewn  to  have  had  some  knowledge  of  the 
affairs  of  Macaulay,  at  least  as  far  back 
as  1789.  He  was  the  son  and  only  child  of 
Corbin  Griffin ;  resided  with  him,  and  after 
his  death  qualified  as  his  administrator. 
In  his  first  answer,  he  says  that  Macaulay 
frequently  told  him  that  the  persons  named 
in  the  deed,  Corbin  Griffin,  Jamieson  and 
Jerdone,  had  been  very  friendly  to  him  by 
lending  him  large  sums  of  money,  and  be- 
•coming  his  sureties,  and  then  adds :  that  as 
to  Corbin  Griffin,  this  respondent  knows. 


certainly,  that  at  time  of  the  execution  of 
the  deed  of  trust,  the  said  Alexander  Macau- 
lay was  indebted  to  him  in  the  sum  of  , 
as  fully  appears  by  the  books  of  the  said 
Macaulay  himself,  from  which  a  copy  of 
the  account  of  the  said  Corbin  Griffin  with 
the  said  Macaulay  has  been  extracted,  and  is 
hereto  annexed,  marked  B.  Corbin  Griffin 
is  proved  to  have  stood  high  in  the  confi- 
dence   of  Macaulay ;  and  both  he  and 

523  Thomas  *Griffin  must  have  had  access 
to  the  books  of  Macaulay,  both  before 

and  after  Macaulay's  death.     This  appears 
by  their  entries  in  ledger  E*     AH  the  books 
and  papers  of  Macaulay,   as  well   as    those 
of  Corbin  Griffin,   are   proved,   or  must  be 
presumed,  after  their  deaths,  to  have  come 
into    the  hands  of  Thomas  Griffin.     If  he 
either  could  not,  or  would  not,  produce  any 
account,   memoranda   or  evidence  to   ascer- 
tain the   nature   and   amount  of  the   debt, 
every  principle  of  justice  seems  to  require 
that    the  books  of  Macaulay  himself  should 
be  resorted  to  as  the  best  guide,  though  per- 
haps not  an  unerring  one,  to  conduct  us  to 
the    truth.     What  is  the  balance  shewn  by 
those  books,    is   itself  a  matter  of  contest. 
The  apparent  balance  is  considerably  mote 
than  stated  by  the  commissioner.     I  dissent 
with  the  commissioner,    and  consider   the 
apparent  balance  as  that  for  which  Cort>in 
Griffin's   estate   should   have  credit.      The 
account  as  appearing  upon   ledger  K,    ex- 
cluding  all   entries   made   subsequently  to 
Macaulay's    death,    sustains  the    commis- 
sioner's statement.     It  consists  of  numerous 
debits  against  Corbin  Griffin,   commencing 
January  7th,  1793,   and  ending  April    1796, 
for  merchandize,  the  eight   last   of  which, 
from    October  to   April  1796,  inclusive,  are 
proved  to  be  in  the  handwriting  of  Thomas 
Griffin.     All  the  residue  as  well  as  the  credit 
of  £  694.  8.  9^. ,  posted  under  date  of  Jan- 
uary 1,  1793,  seem  to  be  in  the  handwriting 
of  Macaulay's  regular  clerk,   Miller  Brown. 
Besides  the  credit  just   mentioned,   there  is 
another  of  £  630.  1.  6.,  posted  immediately 
before  the  first,  under  the  date  of   twenty- 
fourth  November  1798.     The  commissioner 
allowed    the  first  only   £  694.  8.  9^.,    and 
deducting   the   aggregate  debits    down    to 
April  1798,  £  4556.  1.  9.,  made  the   balance 
in  favour  of  Corbin  Griffin,  £  238.  7.    O^., 
or  794  dollars  51  cents,  as   stated  in    his  re- 
port.    The  second  credit  seems  to  have  been 
disallowed,   either    because   it   was    posted 
after  the  death  of  Macaulay,    or   be- 

524  cause  supposed  'to  be   in  *the   hand- 
writing of  one  of  the  Griffins,   or  for 

the  reason  stated  by  commissioner  Baker. 
Thomas  Griffin,  in  his  examination  before 
commissioner  Baker,  says  in  answer  to  the 
35th  interrogatory,  that  it  is  in  the  hand- 
writing of  Miller  Brown.  This  is  probably 
the  fact,  though  Shield's  deposition  would 
seem  to  ascril^  the  entry  to  Corbin  Griffin. 
The  journal  and  day  book  of  that  year  are 
lost  or  destroyed.  Whether  the  items  com- 
posing it,  and  which  may  have  been  vari- 
ous, (the  entry  as  posted  is  *  sundries,') 
bore  date  before  or  after  Macaulay's  death. 
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Jnly  1798,    they  may  have  been  for  money 
adyanced  under  the  trust  deed  to  Macaulay, 
or  to  pay  debts   for  which   Corbin   Griffin 
was  bound   as  surety,    and  consequently  a 
jnst  charg^e  ag^ainst  the  trust  fund.     If   in 
the  handwriting-  of  Brown,  the  clerk  of  both 
Macaulay  and  of  the    trustees,    the   entry 
oagbt  certainly  to  be  received  as  correct ; 
even  if  in  the  handwriting  of  Corbin  Grif- 
fin, who  seems  also  to  have  been  authorized, 
both  by  Macaulay  and  his  trustees,  to  make 
entries,  the  entry  ought  not  to  be  discred- 
ited on  the  supposition  that    he  abused  the 
tmst  reposed  in  him.     Commission<*.r  Baker 
in  his  first  report,  assigns  a  different  reason 
for  reject! ng- this  credit,    namely:  the  sup- 
posed admission  of  Thomas  Griffin,  in  his 
answer,    that   the   money  was  advanced  by 
Corbin  Griffin  to  the  trustees  after  Macau- 
lay's  death,  and  their  failure  to  credit  it  in 
their  account.     If  true,  this  might  be  a  rea- 
son for  charg^ing  them,  but  not  for  refusing 
the  credit  to  Corbin   Griffin,    whose   funds 
may   have  been   so  advanced  and   applied. 
Bnt  this  alleg-ed   admission   is  stated   as  a 
matter  of  belief  only,    qualified  by   the  re- 
mark, that  he  can  give  no  information   of 
the  particulars  of  the  entry,  and  a  positive 
disclaimer,    on  oath,  in   answer  to  the  35th 
interrogatory,    of    any   knowledge    of    the 
transaction.     Admission  of  a  personal  repre- 
sentative to  bind  his  testator's  or  intestate's 
estate,  ought  to  be  unqualified  and  positive. 
But  I  feel  constrained  to  say,  without 
525     relying    *on    the    evidence    recently 
thrown  into  these  causes  by  Thomas 
Griffin's    executor,  tending  to  convict  him 
of  utter   incapacity   for  business,   that   the 
defect  of   his  memory  and  the  inaccuracy 
and  inconsistency  of  his  statements,  to  say 
the  least  of  them,  are  too  often   manifested 
in  these  causes,  to  allow  much   weight   to 
any  admission  of  his  affecting  the  estate  or 
diaracter  of  another.    The  credit  in  question 
cannot  be  refused  without  reflecting  harshly 
npon  the  integrity  of  Corbin  Griffin,  as  well 
perhaps    as  affecting  considerably  the   pe- 
cuniary interests  of  his  estate.     If  denied, 
it  throws  upon  him  the  imputation  of  mak- 
ing a  false  entry  to  swell  his  claim  against 
the   estate  of  a  deceased  friend ;  and  more- 
over, unless  the   £  2000.    mentioned  in    the 
deed  was  really  due  to  him,  fixes  upon  him 
the  guilt  of  receiving  largely  more  than  the 
just  amount  of  his  claim.     I   am  strongly 
impressed   with   the    belief,     that    Corbin 
Griffin  at  the  time  of  his  death,  owed  noth- 
ing to  the  estate  of  Macaulay,  but  that  his 
account  was  finally  closed  at  the  date  of  his 
last  receipt,    twenty-third   November   1800, 
on  an    estimate  of  his  debt,  assuming    the 
apparent  balance  in  his  favour  in  ledger  E, 
and  adding  thereto  his  payments  as  surety 
for   Macaulay.    There  are  strong  circum- 
stances independently  of-  the  high  character 
of  Corbin   Griffin   for  integrity,  or  rather 
consistently  with  that  character,  to  sustain 
this  view.  Corbin  Griffin  died  in  1813.  The 
last   payment    he  appears  ever  to  have  re- 
ceived from  the  trustees  of   Macaulay,  was 
made  on  the  twenty-third  of  November  1800. 
Up  to  that  time  all  payments   to  him,    for 


which  his  receipts  are  produced,  amounted 
on     a     rough     estimate 
(without    adding    inter- 
est,) to      7,876  00 

His  payments  on  account 
of  suretyship,  (without 
interest  added, )  4, 129  00 

Balance  due  him  by  ledger 
E»  as  stated  by  commis- 
sioner Shore,  794  51 

4,923  51 

526      ^Shewing  an   excess 
overpaid,   by    this 
statement,  of     .       .       .  2,952  49 

Allow  the  rejected  credit, 

£  630.     1.  6 2,106  00 


And    there 
only  of    • 


IS   an   excess 


$852  49 


But  this  balance  will  be  still  farther  reduced 
by  allowing  interest  on  the  credit,  £  630. 
1.  6.,  and  probably  entirely  extinguished 
by  allowing  interest  on  the  credit  of  £  694. 
8.  9%.,  posted  under  the  date  of  1st  Jan- 
uary 1793,  stating  an  interest  account 
according  to  mercantile  usage,  or  the 
method  generally  adopted  in  such  cases  by 
the  commissioner  of  the  Court.  To  present 
another  view,  take  the  balance  by  commis- 
sioner Shore  against  Macaulay,  on  the  23d 
November 

1800, 2,849  61 

Deduct  credit  of  £  630.  1.  6.,     .      2,100  25 

I^eaves, $  749  36 

Deduct  further  interest  on  the  2100  dollars, 

(£  630.  1.  6.,)  and  on  £  694.  8.  9.,  and  the 
balance  will  probably  be  extinguished  or 
turned  in  Corbin  Griffin's  favour,  according 
to  the  date  assumed  for  commencing  the 
interest.  His  receipt  for  the  last  payment 
made  him,  23d  November  1800,  has  mani- 
festly been  erased  and  altered  in  several 
places.  Among  other  alterations,  the  words 
4n  part'  have  been  substituted  for  some 
others,  not  now  distinguishable.  The  so- 
lution offered,  that  the  words  erased  might 
have  been  *on  account,*  and  the  change 
made  to  avoid  the  repetition  of  the  same 
word,  which  occurs  immediately  after  *of 
my  account,'  does  not  seem  to  accord  with 
the  appearance  of  the  paper ;  nor  is  it  prob- 
able that  so  suspicious  an  erasure  and 
alteration  would  have  been  hazarded  merely 

for  the  sake  of  euphony. 
527  *** Again,    very    shortly   after   that 

date,  namely,  in  December  1801,  pay- 
ments were  made  to  Jamieson,  apparently 
in  cash,  to  the  amount  of  1156  dollars  66 
cents,  and  in  property,  to  the  amount  of 
6500  dollars,  embracing  very  nearly  the 
whole  trust  subject.  This  is  said,  by 
Thomas  Griffin,  to  have  been  done  with  the 
assent  of  Corbin  Griffin  ;  but  is  it  probable, 
that  Corbin  Griffin,  acquainted  as  he  waa 
with  the  condition  of  Macaulay 's  affairs, 
would  have  given  such  assent,  unless  his 
prior  claims  had  been  satisfied?  Is  it  cred- 
ible, if  he  really  claimed  the  £  2000.  men- 
tioned in  the  deed,  more  especially,  if,  upon 
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the  basi«  of  that  claim  and  others,  there 
was,  as  is  made  to  appear  by  one  of  the 
statements  of  Thomas  Griffin,  at  the  date  of 
the  receipt  of  November  1800,  and  after  de- 
ducting* the  payment  therein  mentioned,  a 
balance  due  him  of  upwards  of  (;f  1840.) 
6000  dollars?  At  that  time  the  recovery  of 
the  claim  of  Macaulay's  estate  for  French 
spoliations  in  1794,  could  not  have  been 
anticipated.  It  does  not  seem  to  have  been 
known  to  Thomas  Griffin,  until  1813,  and 
was  not  received  until  1819.  But  for  its 
fortunate  recovery,  this  supposed  balance 
due  Corbin  Griffin  in  1800,  would  have 
remained,  as  at  his  death  thirteen  years 
after,  forever  unextingfuished.  His  assent 
to  the  payments  of  Jamieson,  over  whom  he 
had  preference,  would  have  been,  under  the 
circumstances,  a  gratuitous  surrender  of 
the  entire  amount.  The  conduct  of  Thomas 
Griffin  himself,  the  contradictory  statements 
in  which  he  has  involved  himself,  by  at- 
tempting to  establish  a  larger  balance  in 
favour  of  his  father's  estate,  at  the  date 
of  the  receipt  just  mentioned,  are  circum- 
stances too  significant  to  be  overlooked. 
As  early  as  August  1799,  in  a  tetter  to 
Jamieson,  he  expresses  his  hope  that  the 
trustees  will  be  enabled  to  close  the  accounts 
between  Macaulay's  estate  and  his  father's 
soon.  In  his  fi/st  answer  to  the  bill  of 
Anderson  administrator,  &c.,  filed  in 
528  1820,  he  admits  that  *upon  a  settle- 
ment of  the  trust  transactions,  there 
will  be  found  a  balance  in  his  hands,  yet 
undisposed  of,  of  ;  which  he  says,  4s 

claimed  by  the  Dismal  Swamp  Land  Com- 
pany, as  well  as  by  Mrs.  Macaulay,  both  of 
which  parties  have  forbidden  this  respond- 
ent to  pay  the  same  to  the  other.  This  re- 
spondent has  therefore  hitherto  omitted  to 
discharge  the  same,  and  prays  the  decree  of 
the  Court  in  the  premises.'  In  his  answer 
to  Mrs.  Macaulay' s  bill,  there  is  a  similar 
admission.  With  his  first  answer  he  filed 
an  account,  (A,)  in  which  the  trustees  are 
credited,  under  date  of  26th  July  1819,  as 
follows:  By  cash  paid  T.  Griffin,  balance 
due  estate  of  C.  Griffin,  as  his  administra- 
tor, ;f951.  13.  9.  This  exhibit  he  withdrew 
from  the  papers,  and  in  lieu  of  it  filed  with 
his  amended  answer  in  1825,  another  ac- 
count, in  which  the  credit  under  the  same 
date  is  thus  altered :  By  cash  paid  T.  Griffin, 
administrator  of  Corbin  Griffin,  £1230, 
making  a  difference  in  the  credit  of  ;f278.  6. 
3.,  and  in  effect  changing  the  character  of 
the  credit  to  a  payment  on  account,  or  in 
part,  i-nstead  of  a  payment  in  full,  without 
suggesting  any  reason  for  the  change,  or 
even  noticing  it.  On  a  rule,  in  March  1829, 
to  produce  the  original  exhibit  (A)  and 
other  papers  withdrawn  by  him,  he  returned 
it  with  an  affidavit,  that  he  verily  believed 
it  was  in  the  exact  condition  in  which  it 
was  when  he  withdrew  it;  yet,  comparing 
it  with  an  official  copy,  it  appears  to  have 
undergone  very  material  alterations;  the 
item  of  credit  of  the  26th  July  1819  having 
been  altogether  suppressed  o^  omitted,  to- 
gether with  some  other  items.  In  the  same 
affidavit  he  says  that  the  exhibit  filed  with 


the  amended  answer,  with  some  slig^ht  dif- 
ferences, and  some  explanations,  is  the 
same  with  the  original  exhibit,  (A,)  as  far 
as  the  first  goes ;  yet,  as  already  stated,  the 
substituted  account  augments  the  credit 
in  July  1819,  270  odd  pounds,  and  changes 
the  form  and  meaning  of  the  entry  in 
the  original  exhibit,  (A,)  a  pay  meat 

529  *of  the  balance  due  his  father's  estate 
in  July  1819.     Satisfied  with  the  sum 

of  £9S1.  13.  9.,  and  admitting  in  his  first 
answer,  a  ^balance  of  the  trust  funds  in  his 
hands,  subject  to  the  claims  of  the  Dismal 
Swamp  Land  Company  or  Mrs.  Macaulay, 
he  exhibits  a  statement,  (C,)  founded  on 
the  alleged  balance  in  1800,  and  shewing, 
after  crediting  the  amount  in  the  substituteid 
account  of  ;£'1230.,  in  July  1819,  a  balance 
at  the  last  date  due  Corbin  Griffin,  of  £2740. 
2.  9.  The  entry  in  the  substituted  account 
of  ;fl230.,  has  been  altered,  as  well  as  the 
same  sum  in  the  account  (C)  just  men- 
tioned, and  the  date  of  his  own  receipt  to 
himself  for  that  sum,  is  changed  ft'om  25th 
July  1819  to  26th  July  1820.  The  whole  sum 
recovered  on  account  of  French  spoliations 
was  but  little  upwards  of  5000  dollars ;  very 
insufficient  to  pay  the  balance  pretended  to 
be  due  in  1800 ;  yet  there  are  several  deposi- 
tions or  affidavits,  those  of  Page*  Wilson » 
Butler,  &c.,  going  very  strongly  to  prove 
that  just  previous  to  its  receipt  he  procured 
the  Dismal  Swamp  Land  Company  to  join 
him,  as  sureties  in  a  bond,  to  enable  him 
to  receive  it,  on  the  suggestion  that  the 
whole,  or  a  considerable  portion  at  least, 
would  properly  belong  to  them,  under  the 
provision  of  the  deed  nominally  securing 
Jamieson,  and  that  he  afterwards  declined 
paying  them,  allowing  that  he  had  paid 
about  2500  dollars  to  his  father's  estate, 
while  one  of  his  accounts  shewed  a  payment 
of  ;^951.,  (3344  dollars  33  cento),  and  the 
other  of  £1230.,  (4100  dollars.)  These 
affidavits  are  excepted  to ;  but  the  exceptions 
made  for  the  first  time,  in  October  1841, 
seem  to  be  too  late;  the  affidavits  appearing 
to  have  been  before  commissioner  Baker  in 
1826,  and  as  to  two  of  them,  Wilson's  and 
Brown's,  the  objection  urged,  of  interest, 
does  not  apply,  since  they  held  shares  only 
in  a  fiduciary  or  representative  charac- 
ter. 

530  ***Before    leaving   the    subject    of 
Corbin   Griffin's  claims,  I  should  not 

omit  to  notice  the  credit  claimed  fqr  his 
estate,  by  his  administrator,  founded  on  the 
receipt  of  Benjamin  Waller,  for  £19S.  9.  2. 
and  a  credit  on  the  back  of  a  forthcoming 
bond;  both  of  which  are  given  for  pay- 
ments, by  Corbin  Griffin,  on  19th  March 
1798.  These  sums,  amounting,  together,  to 
;f 250.  seem  to  have  been,  on  that  day,  bor- 
rowed of  Philip  Tabb,  and  a  bond  given  for 
the  amount  by  Macaulay,  with  Corbin  Grif- 
fin, as  surety.  The  bond  was  afterwards 
paid  by  Corbin  Griffin,  £150.  10.  2.  on  6th 
May,  and  ^119.  10.  2.  20th  August  1799. 
The  administrator,  Thomas  Griffin,  un- 
justly, it  seems,  claimed  a  credit,  both  for 
the  sum  paid  with  the  money  borrowed,  and 
that    paid    to    Tabb,    on    the    bond;    and 
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the  oommissioner,    as  erroneously  refused 
to  credit  either.     But  Corbin  Gri£Bn  is   not 
shewn    to  have  claimed  both ;  nor  do  I  pre- 
sume that  he  committed,  or  meditated  in- 
jnstioe,  by  taking*   the  receipts  in  the  first 
instance,  in  his  own  name.     It  is  true,  the 
money  borrowed  would  appear  to  be  Macau- 
iaj's,  as  he  was  the  principal  in  the  bond  to 
Tabb.    But  it  was  borrowed  to  pay  off  a  debt, 
for  which  Corbin  Griffin  was  surety,    and 
he  also  became  a  security  in  the  new  bond, 
which  he  afterwards  paid.     He  might  have 
taken    the    receipt    in    his  own  name,  and 
claimed  the  credits  at  once,   with    the   full 
expectation,  as  Macaulay  was  much  embar- 
rassed,   if   not  insolvent,   that  he  would  be 
compelled    to  take  it  up,    indeed,  with  the 
onderstanding*  of  all  parties,  that  he  would 
do  so ;  or  he  mig'ht   have   feared,   that  the 
change    of  the    debt    might    endanger   his 
security,  under  the  deed ;  a  danger,   shewn 
not  to  t>e  wholly  ideal,  since,    in   point   of 
fact,  the  commissioner  has  taken  that  view, 
rejecting^  the  credit  in   the   first   instance, 
because  the  money  was  Macaulay's,  and  in 
the  second,  because  the  new  bond  was   not 
provided  for  by  the  deed.     All  that,    as  an 
honest  man,  it  would  have  been  incum- 
531      bent   on   Corbin   Griffin  to  do,  if  *he 
claimed  the  credit  on   the   first   pay- 
ment, was  to  protect  Macaulay  against  the 
new    bond,    which    he  did,   and  not   claim 
credit  for  the  second  payment,  which  there 
is  no  reason   to  believe   he  ever   intended. 
Judge  Brockenbrough  corrected  the  error  of 
the  commissioner,  by  directing*  the  credit  to 
be  given   once ;  and   as    to    the  effect,  the 
result  is  the  same,   whether  it   be  credited 
as  of  the  first  date,  or  of  the   second.     Jus- 
tice requires  me  further  to  say,    that   I  see 
no  reason  to  draw  unfavourable  conclusions 
against  Corbin  Griffin,  from  the  fact  of  his 
taking  a  receipt  in  his  own  name,    for   the 
£300.  paid  Waller,  May  1798,  and  for  which 
his  estate  has  been  denied  a  credit,   on  the 
ground,  that  this  sum  was  the  price  of  Ma- 
caulay's slaves,  sold  to  pay  that  debt.  The  re- 
ceipt might  have  been  literally  and  honestly 
according  to  the  fact.     Corbin  Griffin  might 
have  paid  the  amount  in  anticipation  of  the 
sale,  or  if  the  sale  was  on  credit,  in  antici- 
pation of  the  payment,  and  with  no  view  or 
purpose  of  making  a  fraudulent  charge.     It 
does  not  appear,  that  he  ever  set  up  a  claim 
founded  on  that  receipt  against   the   trust 
fund. 

''As  to  the  debt  secured  by  the  deed  to 
Jamieaon,  all  concerned  seem  to  have  con- 
curred is  repudiating  the  deed,  as  evidence, 
either  of  its  true  character  or  amount.  The 
sum  specified  in  the  deed,  as  due  to  him,  is 
j^SOOO.  (16,666  dollars  67  cents).  In  Decem- 
ber 1801,  he  received  from  the  trustees,  two 
payments,  amounting  to  1156  dollars  66 
cents,  probably  in  money,  and  during  the 
same  month,  in  addition,  a  half  share  in 
the  Dismal  Swamp  Land  Company, valued  at 
2500  dollars,  and  4000  acres  of  land,  purchased 
at  the  price  of  4000  dollars,  all  trust  funds, 
amotmting  to  7656  dollars  66  cents.  In  his 
receipt  to  the  trustees,  for  the  half  share, 
and  land,  dated    17th  December  1801,   and 


again,  in  an  acknowledgment  under  seal, 
dated  11th  February  1804,  he  admitted  the 
purchase  of  this  property  to  be  for  the  ben- 
efit of  the  Dismal  Swamp  Land  Com- 
532  pany,  *and  by  deeds  dated  20th  July 
1809,  conveyed  it  to  them;  reciting, 
that  the  purchase  was  intended,  after  sat- 
isfying an  individual  debt  due  to  himself, 
to  pay  a  considerable  debt  due  them ;  and 
also,  that  the  debts  due  to  himself  and  Cor- 
bin Griffin,  individually,  had  been  fully 
satisfied.  These  deeds  were  duly  recorded. 
Corbin  Griffin  was  named  among  the  gran- 
tees. Neither  he,  nor  the  company  of  which 
he  was  a  member,  appear  ever  to  have  dis- 
claimed the  deed;  on  the  contrary,  the 
company,  in  their  bill  filed  in  1823,  which 
is  made  an  exhibit  in  these  causes,  allege 
that  they  have  never  been  disturbed  in  their 
enjoyment  of  the  property.  They  allege 
also,  that  Thomas  Griffin  was  a  manager, 
and  for  the  two  years  preceding  their  bill, 
the  president  of  the  company.  The  pre« 
sumption  is,  that  both  Corbin  and  Thomas 
Griffin,  have  received  their  proportion  of 
this  property;  could  they  have  done  so 
without  conceding  the  right  of  Jamieson, 
so  to  dispose  of  the  trust  subject ;  and  would 
Corbin  Griffin  have  done  so,  unless  his 
prior  individual  claims  had  in  truth  been 
satisfied? 

^*In  1811,  a  settlement  was  made  between 
the   company    and     M'Neale,    executor    of 
Jamieson,  in  which  the  payments  to  Jamie- 
son,  of  1156  dollars  66  cents,   together  with 
money  received  by  him  from  Grimes  in  1804, 
arising    from    profits    of    the    land,    were 
charged  to  his  estate,  and  credits  given  for 
money  paid  Mrs.  Macaulay,  (her  dower  in- 
terest   for    dividends,    and    for    his  claim 
against    Macaulay,)  thus  stated:  ^By  cash 
due  Colonel  Jamieson,    from   the   trust   on 
Macaulay's  estate,   with   interest,    6B7  dol- 
lars 50  cents.'     On  the  account  thus  stated, 
a  balance  appears  against  Jamieson's  estate, 
of  upwards  of  1000  dollars,  which  the   com- 
pany released,  by  an  agreement,  under  sale, 
dated  at   the   time   of  the  settlement,  (28th 
May    1811,)  and   referring  to  it.     The  copy 
of  this  agreement    filed,   is  verified  by  the 
signature   of   ^Corbin   Griffin,    one   of  the 
managers,'     with     whom     the    settlement 
was     made.       Now     of     the     ;f5000. 
533      ^mentioned   in   the  deed,  all  that  was 
apparently  ever  claimed  by  the  com- 
pany, or  admitted  by  Jamieson,  was;£'3000., 
their  money,  as  was  alleged,  lent   by   him, 
on  their  account,  to  Macaulay.     If  the  deed 
had   been   regarded   as  fixing  the  real  sum 
due,  it   follows,    that   the   residue,    £2000., 
was  due  to  Jamieson.  Had  he  claimed  that 
amount    instead  of  a  balance  of  more  than 
a  thousand  dollars,  against  him,  on  the  ac- 
count  just  mentioned,   there    would    have 
appeared    a  much    heavier  balance   in  his 
favour,  against   the  trust  fund.     But  it  ap- 
pears from  the  entry  in  that  account,   that 
his  claim,  with  interest  added,  against  the 
trust   on   Macaulay's   estate,    was  only  687 
dollars   50  cents.     The  precise  period  to  or 
from  which  the  interest  was  computed,  is  not 
given ;  but  computing  interest  on   the   bal- 
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ance  appearing  by  Macaulay's  ledger  K«  due 
from  Macaulay's  estate,  to  Jamieaon,  £173, 
10.  3^.,  578  dollars  40  cents,  either  from 
May  1797,  when  it  seems  to  have  been  due, 
or  from  the  date  of  the  deed,  November  1797, 
and  the  close  approximation  of  the  sum  to 
that  in  the  settled  account,  renders  it  well 
nigh  certain,  in  connection*  with  other  facts 
in  the  case,  that  Jamieson's  claim  was  ad- 
justed, not  according  to  the  deed,  but  ac- 
cording to  Macaulay's  books.  According 
to  the  deed,  Jamieson's  estate  would  have 
been  entitled  to  6666  dollars  67  cents,  in 
1797.  His  executor  settles  the  debt  as 
amounting  in  1804,  to  687  dollars  56  cents, 
and  in  his  answer  to  the  Dismal  Swamp 
Land  Company,  states  that  the  account  of 
his  testator  was  taken  from  the  books  of 
Macaulay,  by  Dr.  Corbin  Griffin ;  he  relies 
on  the  settlement  just  mentioned,  and 
affirms,  that  it  does  not  appear  from  any 
thing  he  has  been  able  to  discover,  that  his 
testator  has  ever  received  from  the  sale  of 
the  trust  funds,  on  his  own  account,  more 
than  his  said  debt  of  ;fl73.  10.  7.,  with  the 
interest  due  thereon,  nor  does  it  appear  that 
the  said  trust  fund  has  been  made  charge- 
able by  his  testator  with  any  other  or 
534  greater  sums  than  his  *8aid  debt,  and 
the  said  sum  of  ;f 3000.  with  the  in- 
terest due,  &c. 

**  Judge  Brockenbrough  laid  some    stress 
upon  the  circumstance  that  the   sums  pro- 
vided for  by  the  deed,  were  all   in  round 
numbers:    And  I  must  acknowledge,  not- 
withstanding the  severity  of  the  strictures 
upon  the  suggestion,  that  this  circumstance 
is   not  without   its  influence  on  my  mind, 
connected  with  the  array  of  facts   and  cir- 
cumstances forced  upon  its  attention  by  the 
course  of  the  argument,  or  my   own  exam- 
ination.   It  is  passing  strange,  to  say  the 
least,  that  debts  due  to  three  different   in- 
dividuals,   composed   evidently    of   various 
items,    should,  with    interest  added   to  the 
same   date,    eventuate   in   round  thousands 
precisely,    and  two  of  them  (deducting  the 
claim  of  the  Dismal  Swamp  Land  Company 
from  the   aggregate  secured  to  Jamieson,) 
in  the  same  sum,  ;^2000.  each.     But  throw- 
ing this  out  of  view:  The  circumstances 
under  which    the   deed    was   executed;  the 
cotemporaneous   exposition  of  the  parties, 
evidenced  by  their  acts  and  admissions ;  the 
fact  that  Corbin  G-riffin  received  no  payment 
after  the  date  of  his  receipt  of  23d  Novem- 
ber 1800;  the    appearance    of    that  receipt; 
his  acquiesence  in,  and  ratification  of,  pay- 
ments from    that   time    to   creditors  (over 
whom    he    was    entitled    to    priority),     of 
almost,    if  not    entirely,    the  whole    trust 
fund  then  existing,  or  expected  to  be  real- 
ized, amounting  to  upwards  of  7500  dollars; 
when,  if  the  deed  really  recited  his  debt, 
he  was  himself  entitled  to  much  the  larger 
part  of  that  sum :  The  repeated  acknowledg- 
ments of  Jamieson,    in   his  receipt   to  the 
trustees ;  his  sealed  obligation  of  February 
1804,  and  his  deeds  of  July   1809;  and    the 
subsequent    settlement    of     his     executor, 
M'Neale,    with   the   Dismal   Swamp   Land 
Company,    in   1811,    by   which   Jamieson's 


debt  was  estimated  at  something  npward^ 
of  500  dollars,  in  place  of  £5000, :  The  fail- 
ure of  all  the  preferred  creditors,  their  rep- 
resentatives,   and    the     trustees,    the 

535  latter  having  possession  of  *Macatt- 
lay's  books,    to    produce    any    book* 

settlement,  memorandum,  account  or  evi- 
dence, shewing  the  origin,  nature  or  amount 
of  the  debts  to  be  different  from  that  ex- 
hibted  by  the  books  of  Macaulay:  The 
withdrawal  and  alteration  of  some  of  the  ex- 
hibits filed  in  these  causes ;  the  mutilation 
of  others;  and  the  confused  entries  made 
and  obliterated,  or  cancelled,  after  Macau- 
lay's death,  in  his  ledger  E,  the  only  one 
of  his  books — except  a  tattered  day  book, 
apparently  of  1788,  recently  produced — 
which  the  flames,  or  the  negligence  of 
Thomas  Griffin, has  suffered  to  escape; — all 
tend  to  impress  upon  me,  without  being 
conscious  of  a  disposition  to  draw  over- 
strained inferences,  or  indulge  in  undue 
suspicion  or  harsh  epithets,  a  settled  con- 
viction that  the  deed  of  15th  November  1797, 
was  not  designed,  nor  understood  by  the 
parties,  to  ascertain  the  sums  due  the  sev- 
eral preferred  creditors,  and  that  the  con- 
tradictory account  and  statements  of  the 
defendant  Griffin,  by  no  means  conduce  to 
disclose,  if  they  were  not  fabricated  to  con- 
ceal, the  truth  of  the  transactions  to  which 
they  relate. 

**The  claim  of  Jerdone,  the  last  of  the 
preferred  creditors,  assigned  to  his  sister, 
Mrs.  Macaulay,  the  original  plaintiff  in  the 
second  of  these  causes,  appears  to  rest  on  a 
common  ground  with  that  of  the  two  first, 
as  respects  the  evidence  of  its  amount,  not- 
withstanding the  expression  of  a  belief  by 
Anderson,  in  his  bill,  that  the  £3000,  se- 
cured to  Jerdone  by  the  deed,  and  perhaps 
a  greater  sum,  was  really  due  to  him.  It 
is  not  necessary  now  to  state  minutely  the 
reasons  for  my  opinion.  It  rests  in  part 
upon  the  circumstances  already  commented 
on,  and  partly  on  the  evidence  more  directly 
bearing  upon  that  claim.  No  party  in  these 
causes,  except  Anderson,  the  representative 
of  Macaulay,  seems  to  have  any  right  or 
interest  in  this  question ;  that  claim  being- 
confessedly  postponed  to  those  both  of 
Jamieson  and  Corbin  Griffin.  The  general 
creditors   under  the    deed,    or  of  the 

536  estate  *of  Macaulay — or  even  his  dis- 
tributees, if  no  such  creditors  appear 

— may  have  an  interest ;  that  interest   it  is. 
the  duty  of  the  administrator  to  protect. 
But  no  such  creditor  or  distributee  assertins' 
a  claim,  and  no  party  before  the  Court  be- 
ing injured,  this  Court  perhaps  can  object 
to   no  disposition  of  any  remaining   fund, 
should    there  be  such  a  fund,  after  satisfy- 
ing the  parties  claiming  under  the  deed,  as 
may    be  asked   by  Anderson,  who  unites  in 
himself  the  character  of  executor  of  the 
assignee  of  Jerdone,  and  administrator  of 
Macaulay,    upon  his  responsibility,  in  case 
of  any  future  claim  of  creditors  or  distriba- 
tees.    This  subject  will  be  hereafter  pro- 
vided for. 

*^ Considering  that  the  account  of  Corbin 
Griffin,    with  the   trustees,  was  finally  and 
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fairlj  closed  on  the  23d  November  1800,  and 
that  if,  in  the  absence  of  the  statement  ac- 
cording to  which  payments  or  adjustments 
were  made  of  his  claim,  a  balance  should 
appear  against  his  estate,  after  the  lapse 
of  nearly  19  years,  a  settlement  apparently 
fair  and  final  with  the  authorized  trustees, 
should  not  be  set  aside,  there  seems  to  be 
no  necessity  to  delay  these  suits  by  direct- 
ing a  new  account  upon  the  principles  now 
stated,  with  a  view  to  ascertain  how  the 
balance  would  stand.  The  decree  to  be  ren- 
dered may  at  once  assume  that  there  is  no 
balance  either  way,  since  the  Court  is  satis- 
fied that  this  is  the  proper  conclusion,  and 
the  means  are  wanting  upon  which  a  precise 
adjustment  could  now  be  made. 

**But  as  to  Jamieson,  he  himself  conceded 
what  is  indeed  abundantly  proved,  that  he 
had  received  a  very  large  sum  over  and 
above  what  was  due  to  him  individually. 
The  excess,  he  admits,  was  received  in  a 
fiduciary  character,  and  the  whole,  or  nearly 
the  whole,  was  turned  over  by  him  to  the 
Dismal  Swamp  Land  Company,  to  whom  he 
admitted  it  belonged.  Without  deciding 
whether   his  estate  may  not  be  responsible 

eventually,  it  rests  primarily  upon  the 
537      company  who  actually  received  *and 

enjoyed  this  excess,  to  account  for  it. 
They  are  not  before  the  Court,  although 
they  appear  to  be  prosecuting  a  claim  in 
this  Court  against  the  trustees  of  Macaulay, 
or  rather  their  representatives,  and  others, 
claiming  a  balance  to  be  still  due  to  them 
under  the  provision  of  the  deed  in  favour  of 
Jamieson.  The  record  in  that  suit  is  made 
an  exhibit  in  these  causes.  For  the  pres- 
ent, all  that  can  be  done,  or  seems  proper, 
is  to  direct  an  alternative  statement  to  be 
made  by  a  commissioner,  crediting  Jamie- 
son's  estate  with  the  amount  appearing  on 
Macaulay 's  books,  (by  which  he  and  his 
executor  seem  to  have  abided,)  and  with  any 
just  payment  by  him  to  Mrs.  Macaulay,  and 
charging  him  with  all  money  or  property 
received  from  the  trust  subject,  and  after 
applying  these  payments  so  as  to  extinguish 
his  claim,  balance  his  account  by  a  transfer 
of  the  excess  to  the  debit  of  the  Dismal 
Swamp  Land  Company,  in  their  account 
with  the  trustees,  hereafter  to  be  adjusted. 
*'The  next  enquiry  is,  for  what  amount 
are  the  estates  of  the  trustees,  jointly  or 
severally,  responsible.  Nelson  is  shewn  to 
have  taken  some  part  in  the  execution  of 
the  trust ;  but  his  acts  seem  to  have  been 
chiefly,  if  not  exclusively,  intended  merely 
to  give  effect  to  those  of  his  co-trustee.  It 
does  not  appear  that  he  received  any  part 
of  the  funds,  money  arising  from  sales,  or 
otherwise.  Besides  this,  the  account  ren- 
dered by  Thomas  Griffin  to  Anderson  in  1817, 
of  the  trust  transactions,  is  rendered  in  his 
own  name  as  acting  trustee,  and  all  com- 
missions credited  to  himself.  In  those  ex- 
hibited with  the  original  and  amended 
answers,  although  rendered  in  the  name  of 
both  the  trustees,  the  commissions  on  the 
whole  amount  of  the  receipts  are  stated  as 
T.  Griffin's,  and  in  the  last,  specially  stated 
as  on  the  amount,  £  7219.  9. 10.,  received  and 


disbursed    by    him  as    trustee,    Ac.     Here 

again,  without  finally  deciding  that  Thomas 

Nelson's  estate  may  not  be  eventually 

538  *liable  for  the  acts  performed  jointly 
or  severally  by   him,    or  upon  further 

proofs  to  contribution  in  respect  to.  such 
acts,  the  primary  responsibility  attaches,  I 
think,  most  clearly  to  Thomas  Griffin  for 
whatever  balance  may  be  due  on  account  of 
the  trust.  It  remains  to  ascertain  what  that 
balance  is.  Commissioner  Shore's  report, 
made  under  the  decree  and  opinion  of  Judge 
Brockenbrough,  pronounced  in  December 
1833,  presents  three  statements  of  the  trust 
transactions : 

**1.  Statement  A,  shewing  a  balance  due 
from  the  trustees  jointly,  on  the  31st  De- 
cember 1803,  principal  and  interest,  of  1659 
dollars  74  cents. 

**2«  Statement  B,  a  balance,  same  date, 
against  the  same,  2040  dollars  64  cents. 

'^3.  Statement  C,  a  balance  against  T. 
Griffin,  surviving  trustee,  31st  December 
1824,  7367  dollars  28  cents. 

**  After  attentively  examining  the  numer- 
ous exceptions  of  all  the  parties  to  the  orig- 
inal report  of  commissioner  Baker,  the 
comments  of  Judge  Brockenbrough  upon 
them,  and  the  reformed  report  of  commis- 
sioner Shore,  I  am  of  opinion  that  these 
statements  ought  to  be  sustained,  and  that 
the  two  last  statements  exhibit  the  balance 
for  which  Thomas  Griffin,  the  surviving 
trustee,  should  be  held  liable." 

The  Chancellor  then  proceeds  to  consider 
other  exceptions  to  the  report,  which  it  is 
unnecessary  to  notice. 

The  decree  of  the  Court  is  as  follows : 

**This  day  came  the  parties,  by  their 
counsel,  in  these  causes,  which  were  fully 
heard  together  on  the  eighth  day  of  Novem- 
ber last,  and  time  then  taken  by  the  Court 
to  consider  of  its  judgment  to  be  given  in 
the  same,  and  the  Court  having  maturely 
considered  the  records  and  the  arguments 
of  counsel,  is  of  opinion :  First,  that  the 
deed  of  trust  executed  by  Alexander  Macau- 
lay to  Thomas  Griffin  and  Thomas  Nelson, 
trustees,  on  the  fifteenth  day  of  November 
one  thousand  seven  hundred  and  ninety- 
seven,    does    not    furnish   conclusive 

539  evidence  *of  the   extent  of  the  debts 
thereby  intended  to  be  secured  to  the 

three  preferred  creditors,  Corbin  Griffin, 
John  Jamieson  and  Francis  Jerdone,  but 
that  it  is  competent  for  the  parties  to  shew, 
by  other  evidence,  that  the  said  debts  were 
of  less  amount  than  the  sums  specified  in 
the  said  deed.  Secondly,  that  under  the 
circumstances,  the  books  of  Alexander  Ma- 
caulay are  admissible  evidence  against  Cor- 
bin Griffin  and  John  Jamieson,  and  their 
representatives,  in  ascertaining  and  fixing 
the  several  amounts  due  to  them  from  the 
said  Alexander  Macaulay,  and  intended  to 
be  secured  by  the  said  deed.  Thirdly,  that 
all  claims  or  demands  of  the  said  Corbin 
Griffin  against  the  said  trust  fund,  under 
and  by  virtue  of  the  said  deed,  and  in- 
tended to  be  secured  thereby,  were  finally 
closed  and  fully  satisfied  by  the  last  pay- 
ment to  him,  evidenced  by  the  receipt  pur- 
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porting-  to  be  dated  the  twenty-third  day  of 
November,  one  thousand  eight  hundred,  ao 
that  there  is  no  balance  due  either  to  or 
from  the  said  Corbin  Griffin's  estate  on  ac- 
count of  the  said  trust  matters.  Fourthly, 
that  the  book  of  Alexander  Macaulay, 
(ledger  E*  folio  one  hundred  and  six, )  ex- 
hibited the  true  amount  of  his  indebtedness 
to  John  Jamieson,  on  individual  or  private 
account  at  the  date  of  the  said  deed,  and 
consequently  that  his  individual  claim  un- 
der the  trust  deed  has  been  greatly  overpaid, 
but  as  it  appears  that  the  greater  part,  if 
not  the  whole  of  the  excess,  after  satisfying 
his  individual  debt,  was  paid  over  by  the 
said  Jamieson  to  the  Dismal  Swamp  Land 
Company,  on  account  of  a  claim  alleged  to 
be  due  to  them  for  moneys  of  the  said  com- 
pany advanced  by  Jamieson  to  Alexander 
Macaulay,  and  as  the  said  Dismal  Swamp 
Land  Company  are  prosecuting  a  suit  in 
this  Court  for  the  establishment  of  their 
said  claim,  and  the  recovery  of  a  balance 
still  claimed  to  be  due  to  the  said  company 
on  account  of  the  moneys  so  advanced,  it  is 

not  proper  at  this  time  to  decree  the 
540      payment  of  such  balance  as  may  *be 

due  on  account  of  such  over  payments 
to  the  said  Jamieson,  but  that  branch  of 
these  causes  should  be  reserved  for  the 
future  action  of  this  Court.  Fifthly,  that 
as  Thomas  Griffin  appears  to  have  been  the 

Principal    acting   trustee,    and   the   acts  of 
^homas  Nelson  seem  to  have  been  intended 
merely  to  give  effect  to  those  of  his,  the  said 
Griffin,  who  received  and  disbursed  the  trust 
funds,  the  primary  responsibility  for  what- 
ever balance  that  may  be  due  on  account  of 
the    trust,    attaches   to   the    said    Thomas 
Griffin,    and  should   be  decreed  against  his 
estate   in   the    first   instance,    as   well   the 
balance  due  on  the  joint  account  of  the  said 
trustees  as  that  due  on  account  of   the   sur- 
viving trustees;  without   however,  now  de- 
ciding that  the  said  Thomas  Nelson's  estate 
may    not  be  eventually  liable  for  the   acts 
performed  jointly  or  severally   by   him,    or 
upon   further  proof   to  contribution,  in  re- 
spect to  such  acts.     For  these  and   the   rea- 
sons more  fully   set   forth  and  contained  in 
a  written  opinion  this  day   pronounced   in 
these   causes,    which   opinion  is  ordered  to 
be  filed  with  the  papers  and  made  a  part  of 
the  record  in  these  causes,  but  is  not  to  be 
spread  at  large  on  the  order  book,  the  Court 
rejecting    and    overruling    all    exceptions 
and  petitions,  and  setting  aside  all  reports 
and  statements  of  the   commissioners,    and 
all  orders  and  decrees  heretofore   made    in 
these  causes,  so  far  as  the  said  exceptions, 
petitions,    statements,    orders  and   decrees 
may  conflict  with  the  said  opinion  and  this 
decree,    and  affirming   and  sustaining  the 
residue,  would  now  proceed  to  dispose  finally 
of    the  trust  funds  remaining  due  from  the 
trustees,  Thomas  Griffin  and  Thomas   Nel- 
son, jointly,  according  to  statements  A  and 
B  of  commissioner  Shore's  report,  and  from 
Thomas  Griffin,    as   surviving  trustee,  ac- 
cording  to   statement   C  of    commissioner 
Shore's  report,  but  that  it  appears  by   evi- 
dence  in   these    causes,    that   the    Dismal 


Swamp  Land  Company  are  now  prosecuting 
a  suit  in  this  Court  to  subject  the  said 

541  trust  funds  to  the  payment  *of  an  al- 
leged claim  or  demand    said    to  be 

secured,  or  intended  to  be  secured  by  the 
said  trust  deed,  in  consequence  of  which  said 
suit,  the  Court  is  of  opinion  that  the  said 
trust  fund  should  be  decreed  to  be  paid  into 
bank,  to  await  the  decision  of  the  said  Dis- 
mal Swamp  Land  Company's  suit,  or  such 
further  action  of  the  Court  in  these  canaes 
as  may  hereafter  be  deemed  proper.  And 
the  plaintiffs  being  willing^  for  the  present, 
to  take  such  a  decree  against  the  defendant 
Robert  P.  Waller,  as  executor  of  Thomas 
Griffin,  deceased,  de  bonis  testatoris,  with 
liberty,  should  such  a  decree  prove  unavail- 
ing^, to  apply  to  this  Court  for  further  relief 
in  the  premises  against  the  said  defendant, 
Robert  P.  Waller,  executor  as  aforesaid: 
The  Court  therefore,  doth  adjudg^e,  order 
and  decree,  that  the  said  defendant,  Robert 
P.  Waller,  executor  of  Thomas  Griffin,  de- 
ceased, out  of  the  assets  of  his  said  testator, 
in  his  hands  to  be  administered,  if  so  much 
thereof  he  hath,  and  if  not,  then  so  mnch 
thereof  as  he  may  have,  pay  into  the  Kx- 
ohanfi^e  Bank  of  Virginia,  at  Richmond,  to 
the  credit  of  this  Court,  in  these  causes, 
and  subject  to  the  future  order  thereof,  the 
sum  of  two  thousand  and  forty  dollars  and 
sixty-four  cents,  with  interest  on  one  thou- 
sand six  hundred  and  eighty-four  dollars  and 
thirty-seven  cents,  part  thereof,  to  be  com- 
puted at  the  rate  of  six  per  centum  per  an- 
num, from  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  three,  un- 
til paid,  being  the  balance  due  by  the  said 
statements  A  and  B  of  commissioner  Shore's 
report,  from  the  joint  trustees,  Thomas 
Griffin  and  Thomas  Nelson  ;  also,  the  further 
sum  of  seven  thousand  three  hundred  and 
sixty-seven  dollars  and  twenty-eight  cents, 
with  the  like  interest  on  five  thousand  three 
hundred  and  thirty-six  dollars  and  ninety- 
one  cents,  part  thereof,  from  the  thirty-first 
day  of  December  one  thousand  eight  hun- 
dred and  twenty-four,  until  paid,  being*  the 
balance  due  by  the  said  statement  C  of  com- 
missioner   Shore's   report,    from    the 

542  said   *Thomas  Griffin,    as   surviving 
trustee;  which   said   several   sums  of 

money,  with  interest  as  aforesaid,  or  so 
much  thereof  as  he  may  have,  the  said 
Robert  P.  Waller  executor  as  aforesaid,  is 
ordered  to  pay  as  aforesaid,  on  or  before  the 
first  day  of  April  next,  having  been  served 
with  a  copy  of  this  decree,  at  least  sixty 
days  prior  to  that  day,  or  that  he  then  shew 
cause  to  the  contrary.  But  nothing  in  the 
said  opinion  or  this  decree  contained,  is  to 
be  held  in  any  manner  as  deciding  the  va- 
lidity of  the  alleged  sale  by  the  trustees, 
Thomas  Griffin  and  Thomas  Nelson,  of  the 
half  share  of  Dismal  Swamp  Land  Com- 
pany stock  and  the  individual  moiety  of 
eight  thousand  acres  of  land,  conveyed  by 
the  said  trust  deed  of  the  fifteenth  day  of 
November  one  thousand  seven  hundred  and 
ninety-seven,  or  as  settling  or  in  any  man- 
ner affecting  any  question  arising  in  the 
said  suit  of  the  Dismal  Swamp  Land  Com- 
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piny,  herein  before  referred  to  as  depend- 
ing^ in  this  Court.  And  the  Court  doth 
further  adjudge,  order  and  decree,  that  the 
bills  of  the  plaintiffs  respectively  be  dis- 
missed as  to  the  defendant  Robert  P.  Waller, 
in  his  character  of  administrator  de  bonis 
non  of  Corbin  Griffin  deceased." 

From  this  decree  Waller  as  executor  of 
Thomas  Griffin  and  administrator  de  bonis 
non  of  Corbin  Griffin,  applied  to  this  Court 
for  an  appeal,  which  was  allowed.     . 

After  the  above  decree  was  made,  the 
Dismal  Swamp  Land  Company  obtained 
leave  of  the  Court  to  file  a  supplemental  bill 
in  their  case ;  and  it  was  filed  at  July  rules 
in  1841.  In  this  bill  they  say  that  in  Octo- 
ber 1828  they  were  informed  by  their  counsel 
that  there  was  another  suit  pending  in  the 
Court,  brought  by  Macaulay's  administrator 
against  Griffin,  claiming  an  account  of  the 
trust  fund,  and  in  which  an  account  had 
been  rendered  setting  forth  Mr.  Griffin's 
claim  to  the  money ;  and  that  in  that  case 
the  justice  of  his  claim  was  litigated.  That 
in    this    state    of    the    case    it    was 

543  ^determined  to  bring  the  case  of  Ma- 
caulay's  administrator  v.  Griffin,  first 

to  a  hearing.  If  Griffin  was  entitled  to  the 
money,  the  creditors  would  have  nothing  to 
dispute  about.  If  that  point  was  decided 
against  Griffin,  then  the  rights  of  the  re- 
spective creditors  would  come  up  for  consid- 
eration. 

They  state  the  joint  proceedings  in  the 
three  causes  in  1829;  the  setting  aside  of 
that  decree  and  the  opinion  and  decree  of 
Judge  Brockenbrough  in  1833;  giving  ex- 
tracts from  his  opinion  upon  the  exceptions 
of  Jamieson's  executor  to  the  commis- 
sioner's report.  They  complain  that  ac- 
count of  moneys  belonging  to  them,  received 
by  Macaulay  from  Jamieson,  were  directed 
in  causes  in  which  they  were  no  parties. 
They  say  that  they  had  been  apprised  of 
these  proceedings  for  the  first  time  at  the 
previous  April  term,  when  they  employed 
counsel  and  asked  leave  to  file  this  supple- 
mental bill. 

They  charge  that  there  is  a  considerable 
debt  due  from  Alexander  Macaulay  to  them; 
and  that  it  had  been  clearly  shewn  that  the 
deed  of  November  1797  was  intended  to  se- 
cure the  payment  of  that  debt.  They  refer 
to  the  deeds  of  Jamieson  of  1809,  conveying 
to  the  company  the  moiety  of  the  tract  of 
8000  acres  of  land  and  the  half  share  of  the 
stock  of  the  company,  and  to  the  admission 
therein  contained,  that  his  debt,  and  also 
the  debt  to  Corbin  Griffin,  had  been  paid ; 
and  they  allege  that  Corbin  Griffin,  as  one 
of  the  members  of  the  Dismal  Swamp  Land 
Company,  was  one  of  the  grantees  in  these 
deeds.  That  he  had  been  as  much  in  the 
enjoyment  of  the  property  thus  conveyed  to 
them,  and  of  the  profits  thereof,  as  the  other 
grantees ;  and  being  one  of  the  managers 
of  the  company,  he  knew  that  the  fact  of 
his  payment  was  stated  in  the  deeds ;  and 
he  also  knew  the  truth  of  the  statement. 

They  charged  that  Thomas  Griffin  knew 
that  Corbin  Griffin's  claim  had  been 

544  satisfied  long  before  the  act  of  *Con- 


gress  of  the  20th  of  ¥*ebruary  1819,  ap- 
propriating 5209  dollars  20  cents,  for  the 
value  of  the  ship  Louisa  and  cargo,  and  his 
failure  to  pay  to  the  company  the  money 
received  under  that  act,  especially  after  the 
promises  he  had  made  them,  was  an  act 
which  could  not  be  justified. 

They  charge  that  Anderson,  as  adminis- 
trator of  Alexander  Macaulay,  had  obtained 
a  decree  against  the  executor  of  William  B. 
Christian  for  10,504  dollars  63  cents,  with  in- 
terest from  the  31st  of  December  1829,  and 
that  he  had  received  the  whole  amount. 
And  they  insisted  they  had  a  right  to  have 
this  money  applied  to  the  payment  of  their 
debt;  the  said  Christian  having  been  in- 
debted to  Macaulay  at  the  time  he  made  his 
deed  of  the  15h  November  1797,  by  which 
Macaulay  assigned  for  the  purposes  of  the 
trust,  all  debts  due  to  him.  And  making 
Anderson  as  administrator  of  Alexander 
Macaulay,  and  as  executor  of  Elizabeth 
Macaulay,  Robert  P.  Waller  as  executor  of 
Thomas  Griffin  and  administrator  de  bonis 
non  of  Corbin  Griffin,  Frances  Berkeley 
administratrix  of  Thomas  Nelson,  and  Wil* 
Ham  Major  sheriff  of  Culpeper  county,  and 
as  such  administrator  de  bonis  non  of  John 
Jamieson,  parties  defendants  to  their  bill, 
they  asked  that  an  account  might  be  taken 
of  the  debt  due  from  Alexander  Macaulay 
to  the  complainants,  and  also  accounts  of 
all  property,  moneys  and  effects,  out  of 
which  that  debt  ought  to  be  paid ;  that  they 
might  have  a  decree  against  the  party  prop- 
erly liable  for  the  debt,  or  for  payment  out 
of  the  property  liable  for  it :  and  for  general 
relief. 

Waller  as  the  executor  of  Thomas  Griffin 
answered,  saying  he  had  no  personal  knowl- 
edge of  the  transactions  spoken  of  in  the 
bill ;  and  referred  to  the  answer  of  his  tes- 
tator. He  also  answered  as  administrator 
de  bonis  non  of  Corbin  Griffin.  He  said 
that  though  no  decree  was  asked  against 
his  intestate's  estate,  either  in  the  original 
or  supplemental  bill,  he  felt  it  his 
545  Muty  to  put  in  issue  the  allegation 
that  Corbin  Griffin's  claim  on  the  es- 
tate of  Alexander  Macaulay  had  been  paid 
before  the  20th  July  1809.  He  called  for 
better  proof  of  the  fact  than  the  recital  in 
Jamieson's  deed  of  that  date.  That  Corbin 
Griffin  was  not  estopped  by  the  recital  in 
that  deed  from  denying  the  fact.  He  did 
not  sign  the  deed,  and  as  he  was  then  a 
very  old  man,  he  probably  never  knew  of 
the  recital  in  the  deed,  if  he  ever  knew  that 
such  a  deed  was  made.  And  he  pleaded  the 
statute  of  limitations  in  bar  of  the  com- 
plainant's claim. 

The  administrator  of  Jamieson  professed 
to  know  nothing  personally  of  the  matters 
stated  in  the  bill;  and  he  referred  to  and 
relied  upon  the  answer  of  M'Neale,  executor 
of  Jamieson,  to  the  original  bill. 

Anderson  answered  as  administrator  of 
Alexander  Macaulay  and  as  executor  of 
Elizabeth  Macaulay.  He  admitted  the 
statements  as  to  the  previous  joint  action  of 
the  Court  in  the  causes.  He  insisted  that 
the  opinion  expressed   by  Judge   Brocken- 
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broug-h,  respecting  the  probable  indebted- 
ness of  Macaulay  to  Jamieson  for  money  of 
the  complainants  lent  by  Jamieson  to  Ma- 
caulay, was  not  sustained  by  any  sufficient 
evidence  in  the  said  suits.  That  the  suit 
of  the  company  was  not  then  ready  for  a 
decision  for  want  of  proper  parties;  and  no 
decision  could  have  bound  the  company,  and 
therefore  no  opinion  of  the  Judge  could  bind 
any  other  party.  He  denied  that  Jamieson 
ever  was  treasurer  or  cashier  of  the  com- 
pany, or  had  control  of  the  money  of  the 
company ;  or  ever  was  authorized  to  settle 
the  accounts  of  the  company  with  their 
debtors,  and  take  security  for  the  amount 
due  from  them ;  and  especially  to  take  such 
security  in  his  own  name. 

He  complained  that  though  he  was  a 
member  of  the  Dismal  Swamp  Land  Com- 
pany, and  asked  to  be  allowed  to   examine 

their  records,  he  had  been  refused.  He 
546      *said  that  it  was  true  Judge  Brocken- 

brough  directed  M'Neale,  the  executor 
of  Jamieson,  to  render  an  account  of  all 
moneys  loaned  to  or  received  by  Macaulay 
from  the  Dismal  Swamp  Land  Company  bv 
the  direction  of  Jamieson,  and  for  which 
Jamieson  may  have  been  in  any  way  re- 
sponsible to  the  company ;  but  that  M'Neale 
had  never  attempted  to  render  this  account ; 
nor  did  he  ever  attempt  to  shew  that  there 
was  any  thing  due  from  Macaulay  to  Jamie- 
son on  that  account.  And  the  reason  why 
he  could  not  render  the  account  was  that  in 
truth  no  such  money  had  ever  been  lent  by 
Jamieson  to  Macaulay,  or  received  by  him 
under  authority  derived  from  Jamieson. 
He  insisted  that  what  M*Neale  said  in  his 
answer  on  the  subject  was  not  evidence 
against  Macaulay 's  representative.  He  did 
not  pretend  to  have  received  his  informa- 
tion from  Macaulay,  but  referred  to  a  letter 
of  John  Brown  of  Richmond,  who  was  one 
of  the  company.  That  no  bond,  note,  re- 
ceipt, or  other  evidence  is  referred  to,  to 
prove  that  the  loan  was  made;  and  there 
was  no  proof,  if  a  loan  was  ever  made  by 
Jamieson,  it  was  made  to  Macaulay. 

He  insisted  that  the  advice  of  their  coun- 
sel was  no  sufficient  excuse  for  the  delay  of 
the  plaintiffs  in  preparing  their  case.  That 
no  obstacles  had  been  thrown  in  the  way  of 
their  progress,  their  bill  had  been  answered 
by  all  the  parties  in  1824  and  1825 ;  and  if 
they  had  applied  to  the  Court  after  July 
1829,  when  the  order  of  the  previous  June 
had  been  set  aside  by  their  consent,  they 
would  either  have  had  an  account  directed 
or  their  bill  dismissed ;  which  latter  result 
the  defendant  believed  they  expected.  That 
all  the  books,. papers  and  accounts,  as  well 
as  all  the  property  of  Alexander  Macaulay, 
as  early  as  the  latter  part  of  the  summer  of 
1798,  on  his  death  passed  into  the  hands  of 
Thomas   Griffin    and    Thomas  Nelson,  the 

trustees  in  the  deed  of  November  1797. 
•547      That  after  the  defendant's  *marriage 

with  the  daughter  of  Macaulay  he  was 
denied  access  to  the  said  books  and  papers 
by  T,  Griffin,  and  denied  access  also  to  the 
books,  papers  and  accounts  of  the  Dismal 
Swamp  Land  Company.     And  in  this  state 


of  things,  well  known  to  Thomas  Griffin, 
the  surviving  trustee,  and  the  president  of 
the  company,  their  suit  had  been  permitted 
by  them  to  lie  dormant  for  a  long  course  of 
years,  that  the  defendant  at  great  expense  of 
money  and  labour  might  bring  a  reluctant 
trustee  to  account,  and  shew  the  amount 
actually  due  from  him ;  and  that  then  the 
complainants  might  come  in  and  sweep 
away  the  whole  by  means  of  a  very  vague, 
indefinite,  contingent  and  stale  claim; 
not  as  yet  supported  by  evidence  sufficient 
to  shew  any  debt  to  be  due  from  Macaulay 
to  the  complainants.  And  he  relied  on  the 
statute  of  limitations,  and  also  upon  the 
lapse  of  time  and  the  staleness  of  the  de- 
mand of  the  complainants,  in  bar  of  their 
claim. 

The  defendant  further  objected  that  the 
complainants  were  not  authorized  to  sue  for 
the  claim  they  had  set  up,  because  if  there 
was  such  a  debt  due,  it  was  due  before  the 
complainants  were  incorporated ;  and  should 
be  sued  for  in  the  name  of  the  survivor  of 
the  old  company  or  his  representative.  He 
denied  further  that  the  trustees  had  ever 
sold  the  moiety  of  the  8000  acres  of  land  and 
the  half  share  of  the  company  to  Jamieson. 
He  said  that  they  knew  they  had  no  rig-ht 
to  pay  to  Jamieson,  out  of  the  proceeds  of 
the  trust  estate,  more  than  the  sum  of 
;f  173.  10.  7. ,  and  its  interest ;  and  that  they 
had  no  right  to  pay  any  part  of  the  proceeds 
of  sales  to  the  Dismal  Swamp  Land  Com- 
pany, as  there  was  nothing  due  to  them 
from  Macaulay  at  least  under  the  trust  deed. 
They  therefore  never  conveyed  the  said 
land  and  stock  to  the  said  Jamieson  or  the 
company. 

As  to   the   claim  to  the  amount  recovered 

by    the  defendant    from   William  B. 

548      Christian's  executor,  he  relied  on  *all 

the   grounds  before   taken  by  him  in 

his  former  answer,  and  on  the   grounds   of 

defence  taken  hereinbefore. 

The  papers  filed  by  the  plaintiffs  shewed 
that  Alexander  Macaulay  had  received  in 
the  years  1795,  17%  and  1797,  of  the  moneys 
of  the  Dismal  Swamp  Land  Company,  some 
thirteen  thousand  dollars ;  but  as  he  was  a 
director  of  the  company,  and  there  is  evi- 
dence in  the  record  that  he  acted  in  the 
management  of  the  affairs  of  the  company, 
it  does  not  certainly  appear  what  part  of 
this  money  he  received  to  be  dispensed  for 
the  company,  or  what  part  he  received  as  a 
loan.  There  is,  however,  an  account  filed 
made  out  by  Thomas  Griffin  when  he  was 
president  of  the  Dismal  Swamp  Land  Com- 
pany, which  charges  Macaulay  with  theae 
moneys,  amounting  to  13,395  dollars  69 
cents,  and  credits  him  with  the  price  of  the 
land  and  half  share  of  the  stock  of  the  com- 
pany conveyed  to  them  by  Jamieson.  And 
there  is  also  evidence  of  a  settlement  be- 
tween the  company  and  M'Neale,  the  execu- 
tor of  Jamieson,  by  which  they  take  this 
land  and  stock  in  full  of  all  claims  they 
have  upon  him  for  moneys  of  the  company 
received  by  him. 

On  the  29th  of  October  1841  the   plaintiff 
filed  in  the  cause  a  copy  of  the  record  in  the 
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cane  of  Anderson  administrator  of  Alexan- 
der Macanlaj  against  the  executor  of  Wil- 
liam B.  Christian ;  from  which  it  appeared 
that  Anderson  had  recovered  from  Chris- 
tian's estate  on  account  of  his  indebtedness 
to  Idacanlay,  the  sum  of  10,504  dollars  29 
cents,  with  interest  on  5045  dollars  29  cents, 
at  the  rate  of  five  per  cent,  per  annum  from 
the  31st  of  December  1820  until  paid.  And 
thereupon  in  November  1841  Waller  applied 
to  the  Court  for  leave  to  amend  his  answers, 
and  set  up  a  claim  to  this  money  as  a  part 
of  the  trust  fund,  under  the  deed  of  Novem- 
ber 1797 ;  and  to  have  the  same  applied  in 
the  first  place  to  the  payment  of  the 

549  balance   which   he  claimed  *was  still 
due  from  Alexander  Macaulay's  estate 

to  the  estate  of  Corbin  Griffin.  The  Court 
refused  to  permit  him  to  amend  his  answers, 
bat  ordered  that  the  amended  answers  which 
Waller  proposed  to  file  should  be  filed  among* 
the  pax>ers  in  the  cause,  as  a  part  of  the 
proceeding's  therein  on  that  day. 

Extended  as  is  this  statement,  there  are 
many  facts  not  stated  which  are  referred  to 
in  the  opinions  of  the  Judges  in  the  Court 
below.  The  opinion  g'ive  these  facta  with 
sufficient  minuteness,  and  they  need  not  be 
stated  here. 

The  cause  came  on  to  be  finally  heard  in 
June  1843,  when  the  Chancellor — Robertson 
— delivered  the  following  opinion: 

''The  original  bill  in  this  case  was  filed 
in  July  1823.  Its  object  was  to  establish  a 
secret  trust  in  favour  of  the  plaintiffs  in  a 
deed  executed  by  Alexander  Macaulay,  on 
its  face  securing  certain  debts  to  Corbin 
Griffin,  Francis  Jerdone  and  John  Jamie- 
aon,  dated  November  1797.  The  plaintiffs 
allege  that  their  claim  against  Macaulay, 
with  interest  to  November  1797,  amounted 
to  13,395  dollars  69  cents,  and.  was  included 
in  the  provision  of  the  said  deed  securing 
jf5000.  to  John  Jamieson.  Macaulay's  ad- 
ministrator R.  Anderson,  Thomas  Griffin 
the  surviving  trustee  and  administrator  of 
C  Griffin,  the  representatives  of  the  de- 
ceased trustee,  M'Neale  executor  of  Jamie- 
son,  Francis  Jerdone,  and  the  executor  of 
W.  B.  Christian,  an  alleged  debtor  to  the 
trust,  are  made  defendants.  No  bond,  note, 
account,  or  evidence  of  any  kind,  to  sus- 
tain the  plaintiffs'  claim,  was  exhibited 
with  the  bill.  The  deed  of  trust,  includ- 
ing apparently  the  whole  property  of  the 
grantor,  provides  for  paying  in  succession : 
1.  To  Corbin  Griffin, /2000.  2.  To  J.  Jamie- 
son,  ;f5000.  3.  To  E\  Jerdone,  ^^3000.,  and 
to  indemnify  each  in  the  order  named  in  all 
sums  or  charges  in  which  they  stand  bound 
as  security   for  Macaulay.     The  resi- 

550  due,  if  any,  *to  the  use  of  any  other 
creditors     of     Macaulay.      The    bill 

charges  the  trustee,  T.  Griffin,  with  gross 
negligence,  with  misapplication  of  the 
funds,  fraud  and  deception,  especially  in 
reference  to  a  claim  recovered  by  him,  as 
trustee,  from  the  government  of  the  United 
States,  under  the  treaty  with  France.  It 
refers  to  documents  to  shew  that  Corbin 
Griffin  and  Jamieson  had  been  fully  sat- 
isfied. 


**The  administrator  of  Macaulay,  Ander- 
son, requires  proof  that  Macaulay  was,  as 
the  bill  alleged,  a  director  of  the  company. 
Denies,  if  a  director,  that  he  had  a  control 
more  than  that  of  any  other ;  that  he  ever 
applied  the  company's  funds  to  his  own 
use ;  asserts  that  the  books  and  papers  of 
Macaulay  were  fraudulently  withheld  by  a 
member  of  the  company — once  its  president, 
(T.  Grriffin,  the  surviving  trustee ;)  that  the 
plaintiffs  themselves  illegally  withheld  from 
the  administrator  the  means  of  shewing 
how  his  intestate  disbursed  moneys  he  might 
have  received ;  denies  any  debt  from  Macau- 
lay to  the  company,  or  any  security  designed 
by  the  former  for  the  latter;  states  his 
belief  that  Jamieson's  debt  did  not  exceed 
y^200. ;  that  he  received  large  sums,  which 
overpaid  his  claim,  charges  under  dealing 
in  reference  to  Macaulay's  estate  in  sales 
of  property,  Ac. ,  especially  sales  of  a  share, 
or  part  share,  in  the  company;  and  of  4000 
acres  of  land,  for  1  dollar  per  acre,  (which 
were  said  by  Jamieson  to  be  bought  by  him 
for  the  company,  after  satisfying  his  own 
debt,)  the  income  of  which  for  the  two  years 
before   the  sale,   1799  and  1800,  is  stated  to 

have   been, $1,000 

In  1801,  the  year  of  the  sale,  .  .  3,000 
And  in  1802  and  1803,  .  .  .  2,000 
The  administrator  dwells  on  many  acts  of 
imputed  misconduct  in  the  trustee  T.  Griffin, 
and  of  his  father  C.  Griffin,  and  of  the  com- 
pany, and  relies  upon  the  lapse  of  time  as 
a  presumption  against  the  justice  of 
551  the  ^plaintiffs'  demand,  and  a  ground 
for  dismissing  their  bill.  Thomas 
Griffin,  surviving  trustee,  in  his  answer 
denies  all  fraud,  says  he  received  moneys 
as  trustee,  paid  C.  Griffin's  administrator 
(himself)  a  balance  appearing  due,  being 
advised  by  counsel  that  he  must  go  accord- 
ing to  the  deed,  which  must  be  his  sole 
guide,  and  goes  into  an  argument  to  shew; 
that  when  a  man  makes  a  deed  of  trust  ac- 
knowledging a  debt,  his  trustee  is  bound  to 
pay  it.  He  admits  that  he  took  possession 
of  some  books  and  papers  of  Macaulay,  the 
most  important  of  which  were  placed  in 
two  trunks,  one  of  which  was  burnt  in  1804, 
in  his  dwelling  house,  and  the  other,  as  he 
believes,  also  consumed  when  a  part  of  the 
town  of  York  was  burnt  in  1814. 

*  *  Francis  Jerdone  seems  to  know  very  lit- 
tle about  the  debt  secured  to  him.  *  He  says 
in  his  answer,  that  Macaulay  had  transac- 
tions with  one  William  Douglass,  and  re- 
ceived timber  and  produce  from  an  estate 
managed  by  Douglass,  of  which  he  (I)  was 
half  owner,  and  he  believes  Macaulay  was, 
at  the  time  of  his  death,  indebted  on  that 
account  to  himself  and  Douglass,  but  to 
what  amount  he  is  unable  to  say.  Since 
the  death  of  Macaulay,  he  (I)  has  assigned 
to  Mrs.  Macaulay  the  debt  considered  to  be 
due  him  on  the  account  above  mentioned.' 
M'Neale,  executor  of  Jamieson,  expresses 
his  belief,  that  the  trust  deed  was  intended 
to  secure  a  private  debt  due  Jamieson,  and 
a  debt  for  which  he  was  in  some  way  re- 
sponsible, due  from  Macaulay  to  the  plain- 
tiffs.    He  refers  to  a  letter  of  J.  Brown,  to 
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shew  that  the  company  about  July  17%,  had 
upwards  of  ;f3000.  they  were  desirous  of 
putting-  at  interest,  and  the  disposal  whereof 
seems  to  have  been  given  to  Jamieson,  and 
is  of  opinion,  that  the  loan  of  it  must  have 
been  made  at  least  12  months  anterior  to  the 
deed  of  trust.  He  states  that  Jamieson  was 
a  careless  accountant,  kept  no  books,  and 
has  left  no  account  of  the  transactions  be- 
tween himself  and  Macaulay,  and  the 

552  defendant  *has   no  means  of  saying 
what  was  the  debt  due  from  the  latter 

to  the  former,  but  from  an  account  taken 
from  the  books  of  Macaulay,  and  furnished 
by  Corbln  Griffin,  it  appears  to  have  been 
;fl73.  10.  7.,  on  the  15th  May  1797.  This 
defendant  adverts  to  the  sales  made  to  his 
testator,  by  the  trustees  of  Macaulay  in  1801, 
for  an  undivided  moiety  of  8000  acres  of 
land,  and  a  half  share  of  company  stock, 
and  payments  of  money  to  and  receipts  by 
Jamieson  from  the  trustees,  and  2000  dol- 
lars from  Grimes,  &c. ;  and  states  the  con- 
veyance by  Jamieson  in  1809,  of  the  4000 
acres  of  land  to  the  company,  and  the  said 
half  share  of  stock,  without  any  other  con- 
sideration, as  he  believes,  than  the  ;f3000. 
and  interest,  lent  by  him  to  Macaulay  (for 
the  company).  Finally,  he  relies  on  a  set- 
tlement with  the  company  and  discharge  in 
May  1811.  This  cause  was  brought  to  a 
hearing,  together  with  two  other  causes 
pending  in  this  Court,  namely,  Anderson, 
administrator,  Ac.  v*  Griffin,  &c.,  and  Ma- 
caulay (Mrs. )  V.  the  same,  and  in  June  1829, 
an  order  was  made  in  the  two  last  causes 
recommitting  certain  accounts  to  another 
commissioner.  The  order  of  commitment 
was  set  aside  in  November  1832.  In  De- 
cember 1833,  Judge  Brockenbrough  delivered 
an  opinion  in  the  two  causes  just  men- 
tioned. This  cause  appearing  to  have  been 
left  at  rest,  in  consequence  of  the  advice 
as  it  seems  by  a  supplemental  bill  recently 
filed,  of  the  plaintiffs'  counsel,  who  thought 
it  proper  as  the  suit  of  Macaulay's  admin- 
istrator would  call  for  a  settlement  of  the 
trust  subject  and  decide  upon  the  trustee's 
claim  to  keep  the  money,  on  the  ground  of 
his  father's  claim  (C.  Griffin)  to  wait  until 
that  point  should  be  settled.  The  plain- 
tiffs have  again  put  their  cause  in  motion 
by  filing  in  July  1841,  a  supplemental  and 
amended  bill,  and  by  taking  sundry  depo- 
sitions returned  September  1841;  answers 
have  been  filed  by  Macaulay 's  administra- 
tor, by  T.  and  C.  Griffin's  representatives, 
and     by    Jamieson 's    administrator. 

553  *It  is  not  necessary  at  this  time  to  set 
forth   their  answers  in   detail.    The 

plaintiffs  now  ask  a  decree,  at  least  for  an 
account,  and  if  their  prayer  be  granted, 
this  account  is  now  for  the  first  time  to  be 
settled,  after  the  lapse  of  45  years  from  the 
time  of  the  death  of  the  supposed  debtor,  46 
years  after  the  date  of  the  deed  under  which 
the  plaintiffs  claim  as  secret  incumbrancers, 
and  a  still  longer  period  from  the  date  of 
the  transactions  on  which  their  alleged 
claim  is  founded ;  after  the  death  of  all  the 
original  parties  to  the  deed,  including  both 
trustees.     It  is  an  account  now  to  be  made  | 


up,  after  Macaulay' s  representatives  have, 
not  only  by  death  of  parties  and  witnesses, 
lost  the  benefit  of  testimony  which  might 
have  thrown  light  upon  these  very  obscure 
transactions,  but  has  been  deprived  by  the 
act  of  God,  or  the  fraud  or  neglect  of  those 
who  took  possession  of  his  books  and  papers, 
of  all  the  aid  they  might  have  derived  from 
that  source,  and  this  not  only  without  the 
production  of  any  bond  or  note  executed  by 
the  supposed  debtor  evidencing  the  amount 
of  debt,  but  without  production  or  exhibition 
even  of  an  account  or  statement  by  the 
plaintiffs  themselves  during  the  whole  prog- 
ress of  this  long  litigation,  or  of  any  evi- 
dence establishing  their  demand,  except  the 
inferences  deducible  from  the  deed  and 
statements  of  Jamieson  and  his  executor, 
and  the  evidence  introduced  recently  in  the 
cause  (in  1841).  The  excuse  offered  in  the 
supplemental  bill  does  not  appear  to  me  to 
justify  the  course  which  the  plaintiffs  have 
pursued.  Their  claim  was  an  adversary 
claim,  both  to  that  of  Corbin  Griffin  and  of 
Macaulay 's  administrator.  To  the  former, 
not  upon  the  ground  of  priority,  it  is  true, 
but  upon  the  ground  of  satisfaction,  and 
they  were  not  justified  in  laying  by  while 
the  controversy  was  carried  on  by  Macau- 
lay's  administrator,  with  a  view  to  sweep 
the  fund  in  case  the  latter  should  succeed  in 
establishing    the  liability    of   Griffin    the 

trustee,  especially  as  this  course  sub- 
554      jected  *the  estate  of  Macaulay   to  all 

the  disadvantages  of  meeting  their 
claim  arising  from  lapse  of  time,  a  period 
now  as  already  said,  of  40  odd  years  from 
the  date  of  the  transactions.  Nor  would 
any  decree  in  the  case  of  Macaulay 's  ad- 
ministrator V.  Griffin,  &c.,  have  been  evi- 
dence in  favour  of  these  plaintiffs  against 
Griffin,  and  it  was  the  more  incumbent  upon 
these  plaintiffs  to  bring  their  case  speedily, 
or  at  least  with  ordinary  diligence,  to  a 
hearing,  not  only  because  of  the  antiquity 
of  their  claim,  its  unascertained  amount, 
and  the  secret  nature  of  the  trust ;  but  be- 
cause they  themselves  alleged  in  their  biU, 
that  he  trustee  Griffin  had  been  guilty  of 
gross  negligence  and  misapplication  of  the 
trust  subject.  As  to  the  trust  itself,  there 
is  a  strong  objection  to  the  attempt  at  any 
time,  and  especially  after  a  long  time  has 
elapsed,  to  a  parol  proof  of  a  secret  trust. 
I  do  not  think  the  admissions  of  Jamieson 
or  his  executor,  are  proper  or  sufficient  evi- 
dence under  the  circumstances,  on  which 
this  Court  should  set  it  up.  I  am  strongly 
inclined  to  the  opinion  that  something,  pos- 
sibly the  whole  amount  claimed  by  the  plain- 
tiffs, was  intended  to  be  embraced  in  the 
provision  for  securing  Jamieson  ;^5000.  But 
this  impression  is  not,  I  think,  the  result 
of  adequate  legal  proofs.  It  may  be  diffi- 
cult to  believe  that  Jamieson  would  admit 
a  debt  nominally  due  himself  to  be  due  to 
another,  if  it  were  not  so ;  but  that  does 
not  make  the  admission — not  taken  in  the 
form  of  a  deposition — evidence  against  the 
grantor.  Besides,  there  is  evidence  too 
strong  for  my  mind  to  resist  that  the  deed 
did  not  correctly   set  forth  the  sums  due 
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the  several  incumbrancers.  As  to  the 
amonnt  secured  to  Corbin  Griffin,  Thomas 
GriflSn  seems  to  rest  his  defence  for  paying 
it  npon  the  sole  ground  that  the  deed  ac- 
knowledged it.  Jamieson's  debt  is  hardly 
pretended  to  have  exceeded  the  sum  men- 
tioned in  Macaulay's  book — something  up- 
wards of  ;fl70— though  stated  as  ^5000. 
And  Jeidone  expresses  a  belief  that 
555  something,  *he  does  not  know  how 
much,  was  due  to  him,  as  part  owner 
of  a  tract  of  land  with  another,  &om  which 
Macaulay  received  timber  and  produce. 
The  debt  secured  to  him  by  the  deed,  sepa- 
rately, was  put  at  ;^3000. 

*'A11  these  sums  were  put  down  in  round 
numbers ;  and  while  the  fact  may  very  pos- 
sibly be  accounted  for  without  imputing 
fraud  to  Macaulay,  and  indeed  it  is  difficult 
to  impute  fraud  to  him  without  implicating 
in  the  charge  all  the  cestui s  que  trust ;  yet, 
as  already  remarked,  my  mind  cannot  resist 
the  conclusion,  that  the  sums  were  in  a  great 
degree  nominal. 

*'It  is  further  to  be  remarked,  that  the 
company,  through  the  agency  of  the  trustees 
and  Jamieson,  have  already  received  a  very 
considerable  part  of  the  property  conveyed 
by  Macaulay ;  property  sold  apparently  at  a 
great  sacrifice;  bought  in  by  Jamieson, 
and  8n£Pered  by  the  plaintiffs  to  remain  in 
bis  hands  nnconveyed,  notwithstanding  the 
trifling  amount  of  his  claim,  for  eight  or 
nine  years  after  the  purchase. 
This  property  consisted  of  4000 
acres  of  land,    sold  at  1  dollar  per 

acre, 4,000 

And  a  half  share  of  stock,  (in  1811, 
M'Neale  sold  Jamieson's  half  share 
at  5000  dollars,  see  C.  Griffin's  letter 
with  defendants'  depositions,)  2,500 
It  seems  that  Jamieson  also,  about  the 
same  time,  received  from  the  trus- 
tees,      1,156 


Making,  $7,656 

While  his  own  private  debt  was  ;^73.  10.  7. 
'* Finally.  Without  going  into  other  liti- 
gated qnestions,  touching  the  right  of  the 
present  plaintiffs,  as  an  incorporated  body, 
to  succeed  to  the  rights  of  the  old  unincor- 
porated company,  or  adverting  to  the  want 
of  sufficient  evidence  to  establish  the  items 

of  the  account  accompanying  the  dep- 
556      ositions  returned  in  1841,   I   am   *of 

opinion  that  this  old  litigation  ought 
to  be  brought  to  a  close,  and  that  less  injus- 
tice is  likely  to  arise  from  the  dismission 
of  the  bill,  than  from  any  decree  founded 
npon  the  evidence  now  to  be  obtained.  The 
delay  of  the  plaintiffs  does  not  seem  to  me 
to  be  justified  by  the  reasons  assigned. 
The  necessity  of  a  settlement  of  their  ac- 
counts with  Macaulay's  estate  was  apparent 
from  the  terms  of  their  bill,  to  entitle  them 
to  any  relief.  The  Court  has  indicated  the 
necessity  of  such  an  account,  even  while 
the  plaintiffs  seem  to  have  withdrawn 
themselves  from  the  controversy,  by  direct- 
ing Jamieson's  executor  to  render  an  ac- 
coant  of  the  amount  due  from  Macaulay  to 
Jamieson,    as    treasurer    of     the     Dismal 


Swamp  Land  Company.  The  plaintiffs 
complain  of  this  direction,  as  interfering 
with  their  claim  in  suits  to  which  they 
were  not  parties,  and  of  which  proceedings 
they  had  no  notice.  But  they  did  know  of 
the  pendency  of  these  suits ;  and  made  the 
proceedings  in  them  a  reason  for  omitting 
to  proceed  with  their  own.  Had  they  been 
active,  the  Court  would  most  probably,  at 
an  early  period,  have  directed  the  account 
they  now  ask,  and  which  it  does  not  now 
seem,  can  be  directed  with  justice  to  the 
representatives  of  Macaulay.  Without  de- 
ciding that  the  admission  of  Jamieson,  even 
though  not  in  the  form  nf  a  deposition,  is 
incompetent  or  insufficient  evidence  that 
the  debt,  or  a  part  of  it  secured  to  him,  was 
actually  due  to  the  plaintiffs,  or  that  the 
plaintiffs  might  not,  as  against  Griffin, 
have  claimed  an  account  of  his  trust  trans- 
actions, had  the  amount  of  their  debt  been 
clearly  stated  in  the  deed,  or  proved  to  have 
been  liquidated  and  ascertained  at  the  date 
of  the  deed,  or  at  the  period  of  Macaulay's 
death;  and  without  deciding  that  the 
vouchers  and  evidence  recently  filed  are  in- 
sufficient to  establish  a  claim  to  the  amount 
thereof,  or  to  any  part,  against  Macaulay, 
(although  the  debt,  if  established  by  them, 
is  very  different  from  that  supposed  by 
Jamieson's  executor,  who  represents 
557  Macaulay  *as  a  borrower  of  a  specific 
sum  of  about  ;^3000.  in  the  hands  of 
the  company  for  investment  in  1797,  whereas 
the  vouchers  in  question  are  for  various 
sums  received  at  different  times,  and  from 
different  persons;)  passing  over  these  ob- 
jections, the  prevailing  argument  with  the 
Court  for  refusing  the  accounts  is,  that  un- 
liquidated as  it  has  been  suffered  to  remain 
now  for  a  period  of  between  40  and  50  years, 
no  adjustment  of  it  upon  safe  and  proper 
principles  is  to  be  expected,  and  that  the 
delay  is  justly  ascribable  to  the  plaintiffs. 
While  the  Court  does  not,  upon  the  plead- 
ings and  evidence,  feel  justified  in  this 
suit  in  disturbing  the  plaintiffs  in  the  en- 
joyment of  what  they  have  received  and 
been  permitted  to  retain  of  the  estate  of 
Macaulay,  it  feels  equally  restrained  from 
affording  them,  under  the  circumstances, 
the  decree  they  now  ask  for  further  ac- 
counts;— leaving  the  parties  upon  the 
ground  on  which  they  stood,  and  seemingly 
acquiesced  in,  from  the  sale  to  Jamieson  in 
1801,  or  at  least  from  the  conveyance  to  the 
Dismal  Swamp  Land  Company  in  1809,  up 
to  the  institution  of  the  present  suit,  a 
period  in  one  view,  of  14  years,  and  in  the 
other,  of  two  and  twenty." 

In  pursuance  of  this  opinion  the  Court 
dismissed  the  bill  with  costs.  Whereupon 
the  plaintiffs  applied  to  this  Court  for  an 
appeal,  which  was  allowed. 

The  three  causes  came  on  to  be  heard  to- 
gether in  this  Court. 

Patton  and  Cooke,  for  the  appellant  Wal- 
ler executor  of  Griffin. 

It  is  now  fifty-three  years  since  the  deed 
which  gave  rise  to  this  controversy  was 
executed.    That  deed  was  executed   in   No- 
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vember  1797,  and  Macaulay  died  in  July 
1798.  In  one  year  after  his  death  the  trus- 
tees had  proceeded  to  execute  the  trust,  and 
to  sell  all  the  property  conveyed,  except 
an   interest    in    the    Dismal    Swamp 

558  ^Land    Company,    and   some  Dismal 
Swamp  land ;  and  these  were  sold  in 

1801. 

By  1801  0>rbin  Griffin  had  received,  be- 
side the  amount  he  had  paid  as  surety  for 
Macaulay,  a  sum  greater  by  upwards  of  2000 
dollars,  than  the  amount  which  the  appel- 
lees say  was  his  real  debt.  And  by  1804 
Jamieson  had  received  2500  dollars  more 
than  the  amount  to  which  the  appellees  may 
say  he  was  entitled. 

From  1804  until  1819  there  was  no  sale  or 
transaction  in  execution  of  the  trust,  except 
the  sale  of  a  house  and  lot  in  Hanover  town, 
and  the  payment  of  a  small  debt  for  which 
C.  Griffin  was  the  security.  And  there  were 
the  two  fires  in  the  town  of  York,  one  in 
1804,  and  the  other  in  1814,  in  which  the 
books  and  papers  of  Macaulay  were  scat- 
tered, and  many  of  them  irretrievably  lost. 

At  the  date  of  his  deed  Macaulay  was 
overwhelmed  with  debts,  all  of  which  have 
been  lost  to  the  creditors.  And  in  1815, 
after  his  estate  had  been  again  and  again 
committed  to  sheriffs  because  of  its  sup- 
posed insolvency,  Anderson  qualified  as 
administrator  de  bonis  non.  In  1819  the 
claim  upon  the  French  government  for  the 
capture  and  detention  of  the  Louisa  was 
discovered,  and  the  amount,  upwards  of  5000 
dollars,  was  paid  to  Thomas  Griffin,  the 
trustee. 

The  deed  of  1797  provided  for  the  pay- 
ment to  Corbin  Griffin  of  a  debt  of  ;f2000, 
and  although  Macaulay  lived  for  eight 
months  after  the  execution  of  that  deed ; 
although  there  were  many  creditors  whose 
debts  were  lost ;  although  Mrs.  Macaulay's 
bed  was  sold  under  this  deed  for  the  pay- 
ment of  this  debt,  yet  neither  Macaulay  in 
his  lifetime,  nor  these  desperate  creditors, 
nor  Mrs.  Macaulay  herself,  nor  her  daugh- 
ter and  her  first  husband  Peyton  Southall, 
were  ever  heard  to  doubt  the  validity  and 
justice  of  Corbin  Griffin's  claim,  until  An- 
derson, who  had  married  Mrs.  South- 

559  all,  filed  his  bill  *as  administrator  of 
Macaulay,  seeking  to  impeach  the  debt 

due  to  Griffin,  and  to  set  up  that  of  £3000, 
to  Jerdone.  His  bill  was  filed  in  1819.  That 
of  the  Dismal  Swamp  Land  Company  was 
commenced  in  1820;  but  for  some  error  in 
the  institution  of  the  suit  it  was  tempora- 
rily abandoned,  and  was  recommenced  in 
1823.  As  to  the  consolidation  of  the  causes, 
the  case  of  Claiborne  v.  Gross,  7  Leigh  331, 
shews  it  cannot  be  done. 

The  bill  of  Anderson  as  administrator  of 
Macaulay  against  Thomas  Griffin  as  trustee 
under  the  deed  of  1797,  ought  to  have  been 
dismissed  for  want  of  proper  parties,  on  the 
final  hearing;  the  objection  for  want  of 
parties  having  been  made  and  insisted  on 
in  the  progress  of  the  cause.  These  neces- 
sary parties  were  Jerdone,  or  Mrs.  Macaulay 
claiming  as  his  assignee,  who  was  named 
cestui  que  trust  in  the  deed,  and  the  Dismal 


Swamp  Land  Company,  which  was  known 
to  be  a  beneficiary  under  the  provision  for 
Jamieson ;  and  as  Jamieson 's  debt  was 
assailed,  it  was  peculiarly  proper  that  thej 
should  have  been  parties  to  defend  their 
interests.  It  is  true  that  the  causes  were 
heard  together  in  1829;  but  afterwards  even 
this  ceremony  was  dispensed  with.  More- 
over Griffin  stood  as  the  holder  of  alleged 
trust  funds ;  and  he  had  a  right  to  insist 
that  all  the  beneficiaries,  especially  those 
to  whom  payments  had  been  made,  and 
whose  debts  were  impeached,  should  be 
made  parties.  Indeed  the  decree  of  the 
Court  shews  that  the  Judge  below  thonght 
that  justice  could  not  be  done  so  as  to  protect 
Griffin  until  the  case  of  the  Dismal  Swamp 
Land  Company  was  settled.  Besides  this 
there  was  a  trust  for  the  creditors  gener- 
ally ;  as  to  whom  there  is  not  even  a  sug- 
gestion that  they  have  been  paid ;  and  yet 
no  reference  is  had  to  them  in  the  pleadings 
or  in  the  decree  of  the  Court.  We  under- 
stand the  rule  to  be  imperative  that  all 
creditors  specifically  provided  for  shall  be 
made    parties;   s^d   especially   when    their 

claims  are  disputed.  Sheppard  v. 
560      Starke,  3  Munf .  29 ;  ^Jamieson 's  adm'x 

V.  Deshields,  3Gratt.  4;  Finch's  Prec. 
207 ;  Clark  v.  Long,  4  Rand.  451.  But  the 
bill  should  have  been  dismissed  on  another 
ground,  as  a  matter  of  course,  when  it  ap- 
peared that  the  debt  of  an  acknowledged 
creditor,  Jerdone,  for  more  than  sufficient 
to  absorb  the  whole  trust  fund,  was  unsat- 
isfied; and  that  creditor  no  party  to  the 
cause.  Ricks  v.  Commonwealth,  1  Gratt. 
416;  2  Rob.  Pr.  263;  Ward  v.  Van  Bokke- 
len,  2  Paige's  R.  289. 

We  come  next  to  enquire  whether  the  deed 
of  1797  is  a  valid  and  bona  fide  deed  so  far 
as  the  debt  of  Corbin  Griffin  is  concerned. 
We  say  that  neither  Macaulay's  adminis- 
trator, nor  Jerdone  or  his  assignee,  nor 
Jamieson,  nor  the  Dismal  Swamp  Land 
Company,  had  a  right  to  question  the 
amount  of  Corbin  Griffin's  debt  in  1797.  No 
bill  to  impeach  a  bond  or  deed  can  be  en- 
tertained except  for  fraud,  accident  or  mis- 
take. No  fraud,  mistake,  secret  trust  or 
error  is  charged  in  either  bill  as  to  the  debt 
of  Corbin  Griffin.  The  only  fraud  charged 
is  the  fraud  imputed  by  Macaulay's  admin- 
istrator, Anderson,  to  Macaulay  in  making 
the  deed  to  delay,  hinder  and  defraud  cred- 
itors. It  is  not  alleged  there  was  any  mis- 
take in  the  grantor  or  ignorance  on  his  part, 
nor  fraud  on  the  part  of  the  grantee,  in  fact 
nothing  is  alleged  which  can  justify  the 
Court  in  going  behind  the  deed.  Thompson 
V.  Jackson,  3  Rand.  504;  Sleev.  Bloom,  20 
John.  R.  669,  685;  Chambers  v.  Groldwin,  9 
Ves.  R.  254;  Kinsman  v.  Barker,  14  Ves. 
R.  578.  If  errors  are  relied  on  they  ought 
to  be  specified.  If  the  amount  mentioned 
in  the  deed  was  put  in  to  cover  the  balances 
when  ascertained,  or  advances  to  be  there- 
after made,  such  fact  could  not  be  shewn 
without  an  allegation  in  the  bill  to  that 
effect.  Taylor  v.  Haylin,  2  Bro.  Ch.  Cas. 
310;  S.  C.  1  Cox's  Cas.  435.  It  must  beal- 
leged,  and  it  must  be  proved,  that  there  was 
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error,  or  mistake,  or  fraud,  and  it  must  be 

shewn  why  the  bond  was   given    for 

SSI      £7000,9    i^   so   much    was   *not  due. 

Johnson  v.  Curtis,    3  Bro.    Ch.    Cas. 

^      266.    There  is  not  a  shadow  of  proof  of  any 

mistake  in  the  settlement  of  their  accounts. 

The  probability  is  that  the  transaction  was 

a  loan  of  ;f  2000.  at  one  time  to  relieve  Ma- 

canlay  from  his  embarrassments. 

No  case,  Kng-lish  or  American,  can  be 
found  to  justify  the  bill  in  this  case.  It  is 
true  that  cases  may  be  shewn  of  guardian 
and  ward,  and  trustee  and  cestuis  que  trust ; 
but  the  principles  governing  these  cases  do 
not  apply.  The  cases  are  exceptions  to  the 
general  rule.  I^wis  v.  Morgan,  3  Anstr. 
R.  769.  Certainly  the  deed  must  operate  as 
strongly  in  favour  of  the  grantee  to  estab- 
lish the  debt  admitted  therein  to  be  due  to 
him,  as  would  a  settled  account.  And  it  is 
settled  that  the  acknowledgment  of  a  debt 
as  one  item  may  be  recovered  under  a  count 
for  an  account  stated.  Knowles  v.  Michel, 
13  EUst's  R.  249 ;  Highmore  v.  Primrose,  5 
Manle  A  Sel.  65.  There  ought  not  to  have 
been  any  account  ordered  going  behind  the 
deed  as  to  Corbin  Griffin's  debt.  And  in 
fact  the  order  made  in  1825  does  not  em- 
bnce  any  such  account.  The  just  construc- 
tion of  the  order  is,  that  the  ;£ 2000.  was  to 
be  taken  as  an  item  of  credit  to  Corbin 
Griffin,  which  was  to  be  diminished  by  pay- 
ments made,  moneys  received  of  the  trus- 
tees, Ac. 

Corbin  Griffin  died  in  1813,  some  six  years 
before    any  bill  was   filed   to   impeach    his 
debt  of  £2000,    The  plaintiff  and  those  hav- 
ing a  rig'ht  to  sue  were  under  no  disability, 
and  therefore  the  great  lapse   of   time   be- 
tween the  date   of   the   deed   and   its   im- 
peachment is  strong,   if  not  conclusive,  to 
shew  that  the  parties  interested  knew  that 
the  debt    was  just.     It   is  true  the  trustee 
was  bound  to  account   for  any   balance    in 
his  hands  after  paying  the  debt.     But  after 
such  a  lapse  of  time  the  acts  of  the  trustee 
would  be  regarded  by  a  Court  of  equity  with 
the   greatest   indulgence,    instead  of  being 
siibjected  to  the  rigid  scrutiny  justified 
562      in    recent   transactions.     *But  Corbin 
Griffin  was  no  trustee,  but  a  creditor, 
whose    debt  is  assailed   by  his  grantor  and 
another  cestui  que  trust.     The  lapse  of  time 
is   therefore   a  bar.     Carr   v.    Chapman f  5 
Leig'h  164 ;  Lacon  v.  Briggs,  3  Atk.  R.  105 ; 
Beckford  v.  Wade,  17  Ves.   R.    97 ;  Gregory 
V.  Greg-ory,  Cooper's  Ch.  Cas.  201;  Hoven- 
den  T.  Lfd.  Annesley,  2   Sch.    &   Lef.    607; 
Elmendorf  v.  Taylor,  10  Wheat.  R.  168.     If 
a  bond  or  promissory  note  is  called   for  as 
evidence  of  the  debt  due  from  Macaulay  to 
Corbin  Griffin,  the  Court  may  properly  pre- 
sume that  it  has  been  executed  and  is  now 
lost.     1  Ch.    R.    40.     Now   these  cases    are 
cases  of  trusts ;  and  the  rule  is  much  stronger 
as  between  mere  creditor  and  debtor,  where 
there  is  no  fiduciary  relations  between  the 
parties.     Ray   v.  Bog'art,  2  John.  Cas.  432; 
Coleman  v.  I#yne,  4  Rand.    454;  Boiling  v. 
Bollingr*  5Munf.  334;  1  Story's  Equ.  Jur.  { 
523,  529;  Atkinson   v.    Robinson,    9   Lreigh 
393;  Caruthers  v.    Trustees  of  I^exington, 


12  Leigh  610;  Stearns  v.  Page,  7  How. 
Sup.  Ct.  R.  819;  Prevostv.  Gratz,  6  Wheat. 
R.  481. 

We  insist  that  no  grantor  in  a  deed  or  ob- 
ligor in  a  bond  can  be  permitted  to  impeach 
it  on  the  ground  that  the  deed  or  bond  is 
without  consideration,  or  that  the  real 
amount  due  is  less  than  it  calls  for.  It  is 
true  that  a  general  recital  in  a  deed  does 
not  estop  the  grantor,  but  the  recital  of  a 
particular  fact  does.  Huntington  v.  Ha- 
vens, 5  John.  Ch.  R.  23;  Stoughton  v. 
Irynch,  2  John.  Ch.  R.  209;  Rainsford  v. 
Smith,  2  Dyer's  R.  196  a.  Then  is  there  not 
in  the  deed  of  November  1797,  a  distinct 
recital  of  the  debt  of  £2000.7  And  in  the 
granting  part  of  the  deed  and  the  declara- 
tion of  trusts,  is  not  the  debt  clearly  recited 
and  affirmed?  Powell  v.  White,  11  Leigh 
309. 

If  a  grantor  in  a  deed  has  been   imposed 

upon,    or  if  by  mistake  in  a  settlement  of 

accounts,    the  deed   is  made  for  too 

563  much,  or  it  is  made  for  a  nominal  *sum 
to  cover  what  shall   afterwards     be 

found  due,  then  on  proper  allegations  in  the 
bill,  the  true  state  of  things  may  be  proved, 
notwithstanding  the  deed.  But  no  such 
thing  is  alleged  here.  Apart  from  a  fraudu- 
lent design  on  the  part  of  the  grantor,  there 
is  no  hypothesis  consistent  with  the  facts,  or 
which  can  be  plausibly  maintained,  except 
the  real  existence  of  the  debt  as  recited  in 
the  deed.  Harvey  v.  Alexander,  1  Rand. 
219.  This  and  the  cases  like  it  shew  that 
it  is  competent  for  a  grantee  to  shew 
that  there  were  other  considerations  than 
those  stated  in  the  deed.  But  they  do 
not  shew  that  a  grantor  may  dispute  or 
diminish  the  amount  recited  in  the  deed 
to  be  due.  7  John.  Ch.  R.  340;  Scher- 
merhom  v.  Vanderheyden,  1  John.  R. 
139;  Clarkson  v.  Hanway,  2  P.  Wms.  203; 
Peacock  v.  Monk,  1  Ves.  Sr.  128;  Filmer  v. 
Gott,  4  Bro.  Par.  Cas.  230.  All  these  cases 
shew  that  the  grantor  cannot  avoid  his  ob- 
ligation or  deed  by  alleging  that  so  much 
was  not  due  as  is  called  for  by  it.  Why  a 
mere  voluntary  bond  may  be  enforced  by 
the  obligee.  1  Fonb.  E^u.  ch.  5,  {  1,  p.  254, 
note  a  ;  Boughton  v.  Boughton,  1  Atk.  R. 
625.  If  suit  had  been  brought  for  the  £2000. 
by  Corbin  Griffin,  can  any  one  doubt  that 
he  might  have  recovered  a  judgment  for 
the  amount.  This  doctrine  is  fully  devel- 
oped in  the  case  of  I^llison  v.  Ellison,  6 
Ves.  R.  656,  and  is  discussed  with  great 
ability  in  Bunn  v.  Winthrop,  1  John.  Ch. 
R.  329.  And  we  refer  also  to  Jackson  v. 
Ashton,  11  Peters'  R.  229;  Knox  v.  Smith, 
4  How.  Sup.  Ct.  R.  298. 

A  grantor  or  a  volunteer  under  him  can- 
not impeach  his  deed  on  the  ground  that  it 
was  made  to  delay,  hinder  or  defraud  cred- 
itors. The  bill  in  this  case  whilst  it  does 
not  in  express  terms,  does  impliedly,  charge 
that  the  deed  was  made  to  bring  the  cred- 
itors to  terms.  The  allegations  do  in  efi^ect, 
amount  to  a  charge  that  the  deed  was  made 
to  hinder,  delay  and  embarrass  the  cred- 
itors of  Macaulay.     Could  there  have 

564  been  an  honest  *intent  on  the  part  of 
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the  grantor  in  making  this  deed,  if  the 
fact  be  true,  which  it  is  the  effort  of  the 
plaintiff  below  to  prove?  It  is  impossible. 
We  refer  to  Austin  v.  Winston,  1  Hen.  A 
Munf.  32;  a  strong  case  in  support  of  the 
general  principle;  but  making  an  exception 
where  there  is  imposition,  or  oppression  on 
the  part  of  the  creditor  grantee.  Starke  v. 
Littlepage,  4  Rand.  368 ;  Jones  v.  C^mer,  5 
Leigh  350;  Bird  v.  James,  8  Leigh  510; 
Owen  V.  Sharp,  12  Leigh  427 ;  Reichart  v. 
Castator,  5  Binn.  R.  109 ;  Jackson  v.  Gam- 
sey,  16  John.  R.  189. 

Again,  no  party  to  a  deed  claiming  under 
it  can  impeach  it.  The  Dismal  Swamp 
Land  Company  do  not  controvert  the  debt 
of  Griffin ;  but  Mrs.  Macaulay  assignee  of 
Jerdone  does.  She  has  no  right  to  be  here, 
except  by  virtue  of  this  deed.  She  there- 
fore cannot  impeach  it ;  Corbin  Griffin  could 
not  prove  his  debt  to  be  more  than  ;f2000., 
nor  can  she  shew  it  to  be  less.  Collins  v. 
Janey,  3  Leigh  389.  The  only  evidence  by 
which  Griffin's  debt  can  be  reduced  are  Ma- 
caulay's  books.  And  by  the  same  books  it 
appears  that  there  is  nothing  due  to  her. 

The  books  of  Macaulay  "Were  not  admis- 
sible as  evidence  for  the  purposes  for  which 
they  were  introduced.  It  is  said  that  Corbin 
Griffin  had  access  to  and  made  entries  in 
these  books.  Of  what  importance  to  Cor- 
bin Griffin  was  it  that  Macaulay' s  books  did 
not  credit  him  for  the  £2000,,  when  he 
had  a  deed  of  trust  from  Macaulay  to  se- 
cure it?  Of  what  value  are  such  books, 
when  it  is  shewn  that  Macaulay  had  re- 
ceived at  least  13,000  dollars  of  money 
belonging  to  the  Dismal  Swamp  Land  Com- 
pany, and  yet  the  books  shew  nothing  of  it? 
There  is  nothing  in  the  books  as  to  the 
item  of  ;f250.  now  acknowledged  or  proved 
to  be  a  proper  credit  to  Corbin  Griffin. 
There  is  no  proof  that  Corbin  Griffin  ever 
made  any  entries  in  the  books  in  the  life- 
time of  Macaulay.  It  is  true  that 
565  Thomas  Griffin  makes  an  *ad mission 
to  that  effect  in  his  answer ;  at  least 
admits  of  such  entries  in  the  ledger;  but 
Thomas  Griffin  evidently  founds  his  admis- 
sion on  the  books  alone.  Now  these  entries 
were  of  course  made  in  the  ledger  after  the 
items  were  charged  in  the  journals.  Corbin 
Griffin  made  these  entries  after  the  death  of 
Macaulay.  He  then,  it  is  true,  added  up 
the  accounts,  made  entries,  &c.,  with  a  view 
to  the  collection  of  the  accounts  then  ap- 
pearing to  be  due. 

Stanard  and  R.  T.  Daniel,  for  Macaulay's 
administrator. 

We  say  that  neither  the  Dismal  Swamp 
Land  Company  nor  Corbin  Griffin's  admin- 
istrator have  shewn  any  right  to  the  fund 
in  the  hands  of  the  trustee  Thomas  Griffin. 
What  is  the  bill  of  Macaulay's  administra- 
tor but  a  bill  by  this  grantor  against  the 
trustee  and  others  for  an  account  of  the 
trust  fund,  and  an  execution  of  the  trust 
according  to  its  true  meaning?  Such  a  bill 
will  lie,  even  though  it  contains  an  express 
allegation  that  the  deed  was  made  to  delay 
and    hinder  creditors.     The  case  of  Austin 


V.  Winston  certainly  cannot  be  relied  on 
by  the  appellants.  And  the  case  of  Starke 
V.  Littlepage  was  a  case  at  law  in  which  it 
was  held  that  the  deed,  though  fraudulent 
as  to  creditors,  was  good  l>etween  the  par- 
ties. 

But  we  go  further  and  say  that  an  express 
trust  will  be  executed,  though  the  deed  was 
made  to  delay,  hinder  and  defraud  creditors. 
Bird  V.  James,  8  Leigh  510.  In  this  case 
t>oth  parties  were  held  bound,  the  one  to  his 
grant  of  the  slaves*  and  the  other  to  his  pay- 
ment of  the  bond  given  for  the  pretended 
purchase  money.  So  Owen  v.  Sharp,  12 
Leigh  427,  establishes  that  the  parties  to 
an  express  trust  will  both  be  compelled  to 
execute  it.  And  in  Turner  v.  Campbell,  3 
Gratt.  77,  though  there  was  no  trost  ex- 
pressed on  the  face  of  the  deed,  yet  as  the 
trustee   admitted   the   trust    and   dis- 

566  claimed  *all  beneficial  interest,  this 
Court  entertained  a  bill  for  the  settle- 
ment and  execution  of  the  trust.  And  to 
the  same  effect  is  Lewin  on  Trusts,  24  Law 
Libr.  84. 

But  does  the  bill  in  fact  allege  any  fraud, 
or  does  it  make  any  statement  from  which 
fraud  is  to  be  inferred?  The  fraud  which 
prevents  a  party's  seeking  the  aid  of  a  Court 
of  equity  is  moral,  not  constructive  fraud. 
M'Cullough  V.  Somerville,  8  Leigh  415. 
Here  the  deed  is  made  a  part  of  the  bill ; 
does  any  fraud  appear  on  its  face?  There 
is  certainly  nothing  there  appearing  to  de- 
lay or  hinder  creditors.  Does  the  expres- 
sion of  a  belief  that  the  round  sums  of 
;f2000.,  &c.,  were  not  due  at  the  time  the 
deed  was  executed,  amount  to  a  charge  of 
fraud?  There  is  no  charge  of  an  intent  to 
delay.  And  there  was  no  secret  trust  re- 
served for  the  benefit  of  the  grantor.  In- 
deed no  objection  of  this  kind  was  made 
until  1841.  On  the  contrary  Griffin  went  on 
to  account,  and  is  found  asking  for  a  de- 
cree. 

Having  seen  that  our  bill  can  be  main- 
tained, we  come  next  to  enquire  into  the 
claims  of  the  cestuis  que  trust  under  the 
deed.  And  we  say  that  the  deed  does  not 
conclude  the  grantor  as  to  the  amount  of 
the  debts  secured  thereby.  On  this  qnes- 
tion  we  refer  to  Johnson  v.  Little,  14  John. 
R.  212;  Duval  v.  Bibb,  4  Hen.  &Munf.  113; 
Wilson  V.  Shelton,  9  Leigh  342 ;  Radcliff  ▼. 
High,  2  Rob.  R.  271 ;  1  Greenleaf's  Evi.,  { 
26,  note  1,  {  285 ;  Haigh  v.  Brook,  37  Bng. 
C.  L.  R.  108.  A  recital  to  estop  a  party  to 
the  deed,  must  be  certain  to  every  intent. 
Does  the  deed  necessarily  import  that  the 
round  sums  of  ;^2000.,  of  ;f3000.  and  jfSOOO. 
were  fully  due  in  addition  to  the  liabilities 
of  the  cestuis  que  trust  as  sureties?  By  no 
means.  These  sums  were  intended  to  cover 
both.  Thomas  Griffin  does  not  pretend  there 
is  due  to  Corbin  Griffin  ;f2000.  besides  the 
amount  appearing  to  be  due  by  Macanlay's 
books.  Corbin  Griffin  never  in  his  lifetime 
treated  this  ;f  2000.  as  a  certain,  fixed, 

567  settled  debt.     On  the  contrary  *all  the 
acts  of  Corbin  and  Thomas  Griffin  are 

disclaimers   of   any     such    pretension.      Is 
there  any  rule  of  law  or  equity  which 
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partnerahip.  This  question  is  distinctly 
raised  in  the  answer  of  Anderson.  Does 
the  acts  of  incorporation  transfer  the  debts 
due  to  the  association  to  the  company  incor- 
porated by  them?  There  is  nothing^  on  the 
face  of  the  charter  to  make  the  transfer.  If 
the  act  had  incorporated  exactly  the  same 
individuals  who  constituted  the  association, 
the  act  would  not  of  itself  have  transferred 
their  debts.  Leffingrwell  v.  Elliott,  8  Pick. 
R.  455;  Scots  Charitable  Society  v.  Shaw, 
8  Mass.  R.  532 ;  Head  &  Amory  v.  Provi- 
dence Ins.  €^.,  2  Cranch  127.  But  in  fact 
the  individuals  are  not  identical.  Bellows 
V.  Hallowell  and  Augusta  Bank,  2  Mason's 
C.  Ct.  R.  31. 

569  *But  if  these   rights    are   vested  in 
any  corporation  they  are  vested  in  the 

Dismal  Swamp  I^and  Company ;  and  not  in 
the  president  and  managers  of  the  Dismal 
Swamp  Land  Company.  The  act  of  1820 
speaks  of  it  by  the  former  name,  and  this 
act  repeals  the  act  of  1814.  A  corporate 
company  can  only  sue  by  its  corporate 
name,  unless  especially  authorised  to  sue 
by  some  other  name.  The  President  A 
College  of  Physicians  v.  Talbois,  1  Ld. 
Ray.  153 ;  Porter  v.  Nekervis,  4  Rand.  359 ; 
Mason  v.  Farmers  Bank,  12  Leigh  84;  Bank 
of  Virginia  v.  Craig.  6  Leigh  399.  This 
last  case  shews  that  the  same  principles  are 
as  rigidly  adhered  to  in  equity  as  at  law.  If 
the  suit  was  brought  originally  in  1823  by 
a  wrong  name,  the  error  cannot  be  cured 
by  an  amended  bill  in  1841  in  the  right 
name. 

Let  us  look  to  the  deed  under  which,  if  at 
all,  the  company  must  sustain  its  claim. 
What,  according  to  a  fair  construction  of 
the  deed,  was  the  debt  due  to  Jamieson,  in 
whose  name  the  benefits  of  the  trust  are 
conveyed  to  the  company.  The  real  object 
of  the  deed  was  to  secure  to  Jamieson  what 
was  then  due  to  him,  or  might  become  due 
to  him  on  account  of  responsibilities  in- 
curred in  behalf  of  Macaulay,  either  to  the 
Dismal  Swamp  Land  Company  or  any  other 
person.  The  company  in  their  bill  evidently 
take  this  view  of  the  subject.  When  then 
they  released  Jamieson  from  all  responsi- 
bility in  1811,  can  they  still  insist  on  re- 
covering any  further  against  the  fund 
which  is  only  responsible  to  them  because 
of  Jamieson's  responsibility;  and  for  whose 
responsibility  alone  it  was  the  purpose  of 
the  deed  to  provide  an  indemnity.  Indeed 
after  getting  this  security  provided  by 
Jamieson  in  1811,  nothing  further  is  heard 
of  this  claim  of  the  company  until  1823.  If 
they  had  a  right  to  anything  further  from 
the  trust  fund,  why  was  not  that  claim  as- 
serted at  an  earlier  day?  This  claim  aris- 
ing in  1797  is  never  asserted  until  1823. 
Never     until     that    period    had    the 

570  *repre8entatives   of  Macaulay   or  his 
creditors   an    opportunity   to  contest 

the  claim  or  its  amount.  Neither  Corbin 
Griffin  or  Jamieson  had  any  interest  in 
contesting  this  claim,  as  they  were  to  be 
first  paid;  and  it  was  in  fact  the  interest 
of  Thomas  Griffin  as  a  member  of  the  com- 
pany that  the  claims  should  be  sustained. 


quires  this  Court  to  shut  its  eyes  and  ears 
to  these  disclaimers.  Look  at  the  conduct 
of  Corbin  Griffin  and  the  trustees  after  the 
death  of  Macaulay.  From  the  period  of 
his  death  in  1798  down  to  November  1800  alt 
the  payments  from  the  trust  fund  were 
made  to  Corbin  Griffin.  After  that  date 
down  to  1813,  the  time  of  his  death,  no 
farther  payments  are  made  to  him.  In 
December  1801  the  payments  to  Jamieson 
commenced,  and  were  made  with  the  knowl- 
edge of  Corbin  Griffin.  By  the  arrange- 
ments made  in  1801  with  the  full  knowledge 
of  Corbin  Griffin,  nearly  the  whole  remnant 
of  the  trust  fund  in  hand  and  the  property 
left,  was  transferred  and  conveyed  to  Jamie- 
son, and  by  him  to  the  Dismal  Swamp 
Land  Company.  At  this  time  the  claim 
upon  the  French  government  was  wholly 
unknown ;  and  Christian's  debt  was  consid- 
ered and  admitted  by  Thomas  Griffin,  the 
trustee,  not  to  be  a  part  of  the  trust  fund. 
So  that  there  remained  of  that  trust  fund 
some  small  debts  and  property  not  amount- 
ing all  together  to  1000  dollars,  which  was 
all  that  was  left  to  pay  Corbin  Griffin's 
debt,  though  according  to  the  pretensions 
now  set  up  for  him,,  his  demand  against  the 
trust  fund  was  for  more  than  300O  dollars. 
And  in  1811  as  one  of  the  managers  of  the 
Dismal  Swamp  Land  Company  he  person- 
ally settled  the  account  of  Jamieson  and  the 
company,  with  the  trust  fund,  thus  bring- 
ing home  to  him  knowledge,  if  he  did  not 
have  it  before,  of  the  manner  in  which  the 
fund  had  been  disposed  of.  But  we  will 
not  pursue  this  question  further.  The  rec- 
ord seems  with  facts  all  leading  irresist- 
ibly to  the  same  conclusion  that  Corbin 
Griffin  had  been  fully  paid  off  in  Novem- 
ber 1800;  and  that  it  was  so  understood  by 

himself  and  the  trustee. 
568  *As  to  the  lapse  of  time,  and  the 
rig^ht  of  Anderson  the  administrator 
of  Macaulay,  at  the  late  period  of  filing  his 
bill,  to  go  into  the  questions  we  have  been 
discussing,  we  have  to  say  that  l^Mpse  of 
time  was  never  relied  on  until  1838.  Thomas 
Griffin  set  up  no  such  defence  in  his  an- 
swer. On  the  contrary  if  not  in  terms,  he 
does  impliedly  assent  to  an  account.  And 
thus  the  case  is  brought  within  the  princi- 
ple of  Mason  v.  Dunn,  5  Gratt.  384.  But  if 
the  defence  of  lapse  of  time  had  been  made 
by  Thomas  Gririffin  in  his  original  answer,it 
would  have  been  of  no  avail  when  relied  on 
under  the  circumstances  of  this  case,  by  a 
trustee  who  has  never  before  rendered  an 
account. 

Let  us  now  look  into  the  case  of  the  Dis- 
mal Swamp  Land  Company.  Their  bill  was 
filed  in  1^3.  They  claim  under  the  provi- 
sions of  the  deed  of  1797  made  for  the  benefit 
of  Jamieson.  What  right  has  the  Dismal 
Swamp  Land  Company,  which  was  not 
incorporated  until  1814,  to  ask  for  the  eze- 
cntion  of  a  trust  made  for  the  benefit  of  an 
unincorporated  association  in  1797?  Even 
upon  the  supposition  that  the  latter  could 
claim  nnder  Jamieson's  name,  it  must  be 
whe^wn  that  the  present  corporation  has  suc- 
ceeded to  the  rights  of  the   association  or 
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Upon  what  principle  is  it  that  dealings 
between  Jamieson  and  the  company  are  to 
affect  the  rights  of  Macaulajr's  representa- 
tives? JB^ven  in  the  case  of  an  assignment 
the  admissions  of  an  assignor,  no  matter 
when  made,  cannot  be  brought  to  bear  in 
favour  of  his  assignee.  But  if  Jamieson 's 
admissions  can  be  used  do  they  prove  any 
specific  amount;  or  the  extent  of  the  claim 
of  the  Dismal  Swamp  Land  Company?  A 
^'considerable  debt''  may  be  1000  dollars  or 
5000  dollars.  In  contemplation  of  law  an 
English  sixpence  is  '*a  large  sum  of 
money. ' ' 

In  the  case  of  the  Commonwealth  v. 
Ricks,  1  Gratt.  416,  the  admissions  of  a 
trustee  in  favour  of  the  cestuis  que  trust 
were  discarded  by  this  Court.  The  admis- 
sions of  Thomas  Griffin,  therefore,  made 
at  a  time  when  as  a  cestui  que  trust  he  was 
interested  in  establishing  this  claim  cannot 
be  used  against  Macaulay's  representative. 
The  bill  of  1823  does  not  pretend  to  fix 
the  debt  due,  but  asks  for  an  account.  That 
fs,  it  does  not  claim  the  difference  between 
the  debt  due  to  Jamieson  and  the  ;f5000. 
The  trust  in  favour  of  the  Dismal  Swamp 
Land  Company,  if  to  be  set  up  at  all,  is  to 
be  set  up  as  a  parol  trust  in  contradiction 
of  the  express  terms  of  the  deed.  And  it 
was  the  duty  of  those  claiming  the  benefit 
of  the  trust  to  have  filed  their  bill  at  an 
early  day,  in  order  that  the  parties  inter- 
ested in  opposition  to  the  trust  might  have 
an  opportunity  to  contest  it  while  the  facts 
were  recent  and  the  parties  cognizant  of 
the  transaction  were  here  to  explain  it. 
But  the  bill  was  not  in  fact  filed  until  1823, 
after  the  death  of  Macaulay  and 
571  Jamieson:  Mrs.  Macaulay  the  *as- 
signee  of  Jerdone  was  not  made  a 
party  until  1841,  nor  were  the  items  com- 
posing this  large  claim  brought  into  the 
record  until  the  same  year.  Even  after  the 
suit  was  brought  the  company  were  guilty 
of  gross  laches  in  its  conduct.  Though  an 
answer  was  promptly  filed  calling  for  the 
items  of  the  account,  the  proof  of  their  debt 
and  the  right  of  the  plaintiffs  to  assert  their 
demand,  no  order  was  made  in  the  cause 
until  1827 ;  another  order  was  made  in  1829 
which  was  set  aside  in  1832;  and  this  was 
the  last  order  made  or  act  done  in  the  case 
until  1841 ;  when  leave  was  given  to  amend 
the  bill  and  to  make  Mrs.  Macaulay  as- 
signee of  Jerdone  a  party.  From  1832  to 
1841  there  is  strong  evidence  to  shew  that 
the  parties  regarded  the  suit  as  abandoned. 
As  to  Mrs.  Macaulay  no  suit  can  be  said  to 
have  been  commenced  until  1841 ;  and  yet 
as  far  back  as  1820  the  company  knew  that 
Mrs.  Macaulay  was  the  assignee  of  the 
debt.  Now  this  Court  has  held  that  laches 
in  the  conduct  of  a  suit  may  be  made  the 
ground  of  rejecting  a  claim.  Hayes  v. 
Goode,  7  Leigh  452 ;  Caruthers  v.  Trustees 
of  Lexington,  12  Leigh  610.  And  the  Court 
must  be  satisfied  that  it  can  extend  the 
relief  sought  without  the  hazard  of  doing 
injustice  to  the  defendant.  And  what  sort 
of  an  account  is  filed  at  last  ?  Some  of  the 
items,  the  Court  will  see  upon   the   face  of 


the  matter  are  not  due.  Several  other 
items  it  will  be  seen  are  such  as  if  the  ac- 
count had  been  presented  at  a  proper  time, 
might  in  all  probability  have  been  explained 
away.  Macaulay  was  an  acting  manager 
of  the  company  at  the  time  the  money  was 
received,  and  it  must  therefore  be  uncertain 
whether  he  received  the  money  as  manager 
and  expended  it  for  the  uses  of  the  com- 
pany, or  whether  all  or  a  part,  and  if  a 
part,  how  much  was  borrowed  by  him  or 
applied  to  his  own  use.  It  will  be  seen  too 
that  in  1798  the  company  in  the  case  of  the 
libel  of  the  ship  Charles  Carter  stated  their 
claim    as   being  at  least  9000  dollars; 

572  *but  now,  upon  these  same  evidences 
of  debt,  it  is  spoken  of  as  having"  then 

been  upwards  of  13,000  dollars. 

The  claim  upon  the  French  government 
was  not  a  part  of  the  trust  fund.  It  is  true 
that  Judge  Brockenbrough  regards  it  as 
passing  by  the  deed,  and  relies  on  Maitland 
V.  Newton,  3  Leigh  714;  and  Comeg^ys  v. 
Vasse,  1  Peters'  R.  193,  as  authority  for 
his  opinion.  By  the  deed  Macaulay  assigns 
*^all  debts  due  to  him."  Was  this  a  debt 
due  at  the  date  of  the  deed?  The  two  cases 
cited  do  not  sustain  the  Judge.  It  was 
under  the  broad  terms,  -^'all  estate  and  in- 
terest real  and  personal,"  that  the  fund  in 
the  first  case  was  held  to  pass.  The  case 
in  1  Peters  was  decided  under  the  broad 
provisions  of  the  bankrupt  law;  and  even 
in  that  case  it  was  contended  with  great 
force  that  a  claim  like  this  did  not  pass. 

It  is  objected  that  there  were  not  proper 
parties  to  the  bill  of  Mrs.  Macanlay  and 
Alexander  Macaulay 's  administrator.  On 
this  point  we  refer  to  Mitford's  Pleadings 
233.  As  to  Jerdone  he  had  assigned  his 
interest  absolutely,  and  therefore  was  no 
necessary  party.  2'  Rob.  Pr.  272.  As  to 
the  Dismal  Swamp  Land  Company  they  do 
not  appear  by  the  deed  to  be  interested,  nor 
does  it  appear  that  Mrs.  Macaulay  knew  in 
1819  that  they  claimed  to  be  prior  incnm- 
brancers. 

And  why  should  Anderson  have  made 
Jerdone  a  party  to  his  bill?  Jerdone  has 
never  to  this  day  questioned  the  validity 
or  amount  of  the  incumbrances  prior  to  his ; 
and  in  fact  has  assigned  his  debt  absolutely 
to  Mrs.  Macaulay.  As  to  the  Dismal  Swamp 
Land  Company  if  it  cannot  recover  in  its 
own  suit,  there  can  be  no  necessity  for 
making  it  a  party  in  this.  Besides,  Jamie- 
son's  ex'or  was  a  party,  and  the  fact  that 
the  company  might  call  Jamieson  to  aocoant 
did  not  make  it  a  necessary  party.  Mayo 
V.  Murchie,  3  Munf.  358,  401.  Jamiesoo 
was  the  party  representing  the  debt,  and 
he  not  only  might  but  did  represent  the 
company.      Indeed   the    company    re- 

573  fused  *in  1820  to  go  into  any  settle* 
ment   with    Anderson    because   suits 

were  pending  by  which  all  the  questions 
would  be  settled:  thus  submitting  to  the 
representation  of  their  interest  by  Jamie* 
son.  But  this  objection  comes  from  Thomas 
Griffin.  The  company  have  never  asked  to 
be  made  a  party.  On  the  contrary,  the 
case  of  the  company   was   allowed  to  slee^ 
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for  jears  whilst  the  other  two  cases  were 
progressing^  and  until  the  apjpeal  was  taken 
to  this  Court.  As  to  Grimn  the  order  of 
the  2d  July  1829  was  made  by  his  consent 
in  all  these  causes,  and  after  that  consent 
order  no  objection  for  want  of  parties  can 
be  properly  heard.  Mayo  v.  Murchie,  3 
Munf.  358,  401. 

This  question  about  parties  was  never 
raised  until  1841,  sixteen  years  after  the 
order  of  consolidation  made  on  the  motion 
of  Griffin,  in  the  two  first  of  these  suits, 
and  twelve  years  after  the  consent  decree 
made  in  all  the  causes ;  when  it  was  raised 
by  Waller  executor  of  Thomas  Griffin.  So 
far  as  the  motion  was  to  make  Anderson 
a  party  to  Mrs.  Macaulay's  suit  and  vice 
Tersa,  the  rule  of  consolidation  made  at 
the  instance  of  Thomas  Griffin  himself  is 
an  answer  to  it. 

It  is  said  that  the  decree  was  erroneous 
in  not  requiring  an  enquiry  before  the  com- 
missioner as  to  the  creditors  of  Macaulay. 
The  general  creditors  provided  for  in  the 
deed  must  have  been  creditors  before  the 
15th  of  June  1797.  Is  it  to  be  supposed  that 
now  in  1850  there  is  any  danger  of  their 
appearance  in  any  way  that  could  affect 
the  interests  involved  in  these  suits. 

The  proposition  that  a  party  cannot  claim 
ander  and  against  a  deed  does  not  apply  to 
a  case    like   this.     There   is   no   claiming 
against  the  deed  by  the  appellees,  but  it  is 
only  asked  that  the   deed  shall  be  made  to 
speak  and  to  operate   according  to  its  true 
intent  and  the  purpose  and  objects  of  the 
grantor.     The  case  of   Tate   v.    Liggatt  A 
Ha  thews,  2  Leigh  84,  does  not  apply  to  this 
case.     Here  is  not  a  conveyance  of  an 
574     equity  of  redemption  *but  of  all  the 
estate.     2   Story's   Equ.    Jur.   2  1092. 
The  doctrine  on   this   subject  is  explained 
in  Clark  v.  Guise,  2  Ves.  sr.  617.     Suppose 
that  the  prior  debts   had  been  paid,  would 
not  the  subsequent  incumbrancers  or  cred- 
itors be  entitled  to  the  whole  subject.     They 
would   be  entitled  to  the  whole  subject  be- 
cause the  whole  estate   and   not  the  equity 
of  redemption    was  conveyed.     In  Tate  v. 
Liggatt     &    Mathews,    2    I^eigh    84,    and 
Spengler  v.  Snapp,   5  Lrcigh  478,  the  cred- 
itor bought  or  took  his  conveyance  of  only 
the  equity,  and  if  the  prior  debts  had  been 
paid  he  could  still  have  had  only  what  he 
purchased,  to  wit,  his  equity  of  redemption. 
As  to  Christian's  debt.     Could  the  Dismal 
Swamp  L/and  Company  have  sued  Christian 
alone?     And  is  It  any  better  when  they  join 
the  trustees?    Is  not  the  bill  multifarious? 
Mitford's  PI.  159.     No  collusion  is  charged 
against  the  trustees   and  Christian.     How 
again    can   they  join   Anderson  as  to  this 
subject?    There  is  a  joinder  of  subjects  and 
parties    which    the   rules  of  equity  do  not 
permit. 

The  statute  of  limitations  is  a  protection 
to  Anderson  as  to  this  debt  of  Christian. 
He  had  recovered  and  held  the  debt  ad- 
versely to  the  trust  for  more  than  five  years. 
Nor  did  this  debt  pass  by  the  deed.  Collins 
V.  Janey,  3  L^eigh  389. 

Robertson  and  Morson,  for  the  Dismal 
Swamp  Land  Company. 


The  justice  of  the  demand  of  the  Dismal 
Swamp  Land  Company  was  > admitted  by 
Macaulay  in  his  lifetime,  by  Thomas  Griffin 
the  trustee,  and  by  Jamieson ;  and  until 
1824,  there  never  was  a  question  of  the  jus- 
tice of  their  claim.  In  the  lifetime  of 
Macaulay,  and  with  his  knowledge,  the 
company  asserted  their  claim  under  the 
deed  of  1797,  by  their  answer  in  the  libel 
suit  in  relation   to    the   ship  Charles 

575  Carter.    Thomas  ^Griffin  made  off  the 
account  of  the  company  from  the  same 

vouchers  now  in  the  record,  making  that 
account  precisely  what  is  now  claimed ;  and 
Jamieson,  by  his  receipts  dated  in  1804, 
and  by  his  deeds  in  1809,  in  the  most  solemn 
form,  admitted  that  the  ;f5000.  secured  to 
him  by  the  deed  of  1797,  was  intended  to 
cover  a  large  debt  due  to  the  company ;  and 
these  admissions  are  competent  evidence 
of  the  fact.  34  Eng.  C.  L.  35 ;  Starkie  on 
Kvi.  part  2,  p.  291.  Judge  Brockenbrough 
in  his  opinion  in  1832,  recognized  it  as  a 
just  debt ;  and  Judge  Robertson,  whilst  he 
dismissed  their  bill  in  1841,  on  the  ground 
of  their  laches,  admitted  that  their  claim 
was  originally  just :  And  indeed  the  evi* 
dence  in  the  record  is  abundant  to  establish 
the  fact. 

It  is  however  objected  that  the  Dismal 
Swamp  Land  Company  cannot  claim  as 
cestuis  que  trust,  under  the  deed  of  1797, 
because  not  named  in  it.  This  question 
was  submitted  to  the  late  Chief  Justice 
Marshall  in  1799,  when  he  was  at  the  bar, 
and  his  opinion  was  in  favour  of  the  com- 
pany. But  surely  we  need  not  argue  at  this 
day  their  right  to  claim  through  Jamieson. 

It  is  argued  on  the  other  side,  that  the  re- 
lease by  the  company  to  Jamieson,  is  a  bar 
to  the  prosecution  of  the  claim  against 
Macaulay's  estate.  But  a  discharge  of 
Jamieson  the  surety,  does  not  discharge 
Macaulay  the  principal.  Here  is  no  express 
undertaking  by  an  obligation,  to  which 
the  principal  and  surety  are  parties.  The 
responsibility  of  Jamieson  is  merely  of  a 
collateral  or  accessory  character.  But  in 
fact  no  such  release  of  Jamieson  is  given 
as  is  supposed. 

Have  the  company  lost  any  of  their  orig- 
inal rights  by  laches?  Thomas  Griffin  the 
trustee,  cannot  and  does  not  deny  their  right 
to  call  on  him  for  an  account  of  the  trust 
fund.  They  claim  under  a  direct  trust,  and 
in  such  a  case  the  trustee  cannot  defend 
himself  by   setting   up  the  laches  of 

576  the   cestuis    que    trust.     2  Rob.  *Pr. 
256,    257,    where    the    distinction    is 

taken  between  direct  and  implied  trusts. 

But  in  fact  the  company  has  not  been 
guilty  of  any  laches.  There  were  but 
three  years  between  the  date  when  the 
trustee  promised  to  account  to  the  company 
for  the  trust  subject  and  the  commencement 
of  their  suit  in  1820;  and  certainly  no 
charge  of  laches  can  be  predicated  on  that 
delay.  Nor  was  the  conduct  of  the  suit 
such  as  to  justify  the  charge.  The  failure 
to  bring  the  sui  t  to  an  end,  was  in  part 
imputable  to  Anderson,  if  any  body,  and 
not  to  the  company. 

It  is  also  made  a   question    whether   the 
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Dismal  Svramp  Lrand  Company  as  a  corpo- 
ration can  sue  for  the  debt  due  to  the  in- 
dividuals before  their  incorporation.  At 
law  there  might  be  something  in  this  ob- 
jection. If  the  suit  was  at  law,  perhaps  it 
would  be  necessary  to  sue  in  the  name  of 
the  members  of  the  partnership  for  the 
benefit  of  the  corporation.  The  case  cited 
from  5  Mass.  R.  goes  to  this  extent  and  no 
further ;  and  the  case  from  Alabama  is  to 
the  same  effect.  In  a  Court  of  equity  the 
rule  is  different.  The  exclusive  beneficial 
owner  has  a  right  to  sue.  If  therefore  the 
corporation  has  the  beneficial  ownership  of 
the  debt,  the  corporation  alone  is  the  proper 
party  to  sue.  Anderson  has  recognised  the 
right  of  the  corporation  to  the  rights  and 
property  of  the  old  company.  Why  did  he 
call  upon  them  to  account  with  him,  if  they 
had  not  succeeded  to  the  rights  of  the  old 
partnership. 

Again :  The  possession  of  all  the  deeds, 
muniments  of  title,  &c.  by  the  corporation, 
is  circumstantial  to  shew  the  succession  by 
the  present  company;  Anderson  has  im- 
pliedly admitted  it ;  Griffin  the  trustee  has 
again  and  again  recognised  their  rights. 
But  if  any  doubt  exists  on  this  subject, 
proper  bonds  might  be  required  for  refund- 
ing to  the  proper  claimants,  or  for  in- 
demnifying the  trustee.  The  Court  has 
frequently  required  bonds  in  cases  of  anal- 
ogous character. 
577  *But  it  is  said,  if  the  company  had 
any  right  to  sue  they  have  sued  in 
the  wrong  name.  They  ought,  it  is  said, 
to  have  sued  in  the  name  of  the  Dismal 
Swamp  Land  Company,  and  not  of  the 
President  and  Managers  of  the  Dismal 
Swamp  Land  Company.  But  in  fact  they 
may  sue  in  either  name.  It  is  said  the  act 
of  1820  repealed  the  charter  of  1814.  In 
both  acts  the  company  is  styled  the  Dismal 
Swamp  Land  Company;  and  in  both  the 
*' president  and  managers"  are  authorized 
to  sue.  2  Bac.  Abr.  title  Corporation,  letter 
C,  p.  256;  Angel  A  Ames  on  Corporations, 
{  62,  510,  514.  But  if  there  has  been  any 
mistake  in  this  respect,  it  could  only  be 
taken  advantage  of  by  plea  in  abatement, 
and  there  is  no  such  plea  in  the  cause. 
Angel  &  Ames  on  Corporations,  {  582-586; 
Mason  v.  Farmers  Bank,  12  Leigh  84. 

Upon  what  principle  is  it  that  the  debt 
recovered  by  Anderson  from  William  B. 
Christian's  estate  is  not  a  part  of  the  trust 
subject?  The  debt  was  created  before  the 
date  of  the  deed  of  November  1797 ;  and  all 
debts  were  transferred  by  the  deed.  The 
case  of  Collins  v.  Janey,  3  Leigh  389,  has 
been  referred  to  by  counsel  on  the  other 
side  to  shew  that  the  claim  did  not  pass  by 
the  deed.  In  that  case  the  debts  transferred 
were  **the  debts  now  due."  Here  the  deed 
transfers  **all  the  debts." 
^  But  it  is  said  Anderson  is  protected  by 
the  statute  of  limitations.  This  however 
cannot  avail  him.  The  suit  by  the  Dismal 
Swamp  Land  Company  has  been  pending 
ever  since  1823.  Anderson  is  a  party  to  it, 
and  has  had  full  notice  of  the  claim  of  the 
company  to  this  debt. 

It  is  argued  also,  that  the  claim  upon  the  '  the  sums  specified  in  said  deed. 
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f^rench  government  does  not  belong  to  the 

trust  fund ;  that  it  is   no  debt ;  that  it  is  a 

mere  claim  for  damages   arising  out   of  a 

tortious   act.     It    is  enough  to  refer, 

578  in     reply,    to   Dunlop    *v.    Keith,    1 
Leigh  430 ;  2  Rob.    Pr.   200,  201 ;  Wil- 
liamson V.  Bowie,  6  Munf.  176. 

As  to  the  debt  of  Corbin  Griffin,  we  may 
well  leave  it  upon  the  argument  of  the 
counsel  of  Macaulay's  administrator,  with- 
out detaining  the  Court  to  add  anything 
to  it. 

As  to  Mrs.  Macaulay's  claim  as  assignee 
of  Jerdone,  it  is  not  necessary  to  say  much, 
as  if  the  company  recovers,  there  will  be 
nothing  left  for  her.  If  the  company  can- 
not claim  under  the  deed,  how  can  Mrs. 
Macaulay.  Jerdone  admits  he  has  no  debt 
due  to  him  individually ;  but  claims  under 
the  trust  for  a  debt  due  the  firm  of  Doug- 
lass &  Co.,  of  which  he  was  a  member. 

As  to  the  claim  of  Anderson  as  adminis- 
trator of  Macaulay,  he  of  course  cannot 
touch  the  fund  until  all  the  creditors  of 
Macaulay  are  satisfied. 

Finally  the  decree  in  the  first  causes  was 
erroneous,  if  for  no  other  cause,  because 
the  three  causes  were  not  heard  together. 
If  the  omission  to  make  the  Dismal  Swamp 
Land  Company  a  party  could  be  cured,  it 
could  only  be  by  bringing  on  the  causes  to 
be  heard  together;  and  we  ask  that  in  this 
Court  they  may  be  so  heard,  and  that  one 
decree  may  be  entered  in  all  of  them. 

ALLJB^N,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  as  it  ap- 
pears that  Thomas  Griffin  was  the  acting 
trustee  under  the  deed  of  trust  executed  by 
Alexander  Macaulay,  on  the  fifteenth  day 
of  November  1797,  to  Thomas  Griffin  and 
Thomas  Nelson ;  that  he  received  the  pro- 
ceeds arising  from  the  trust  fund,  and  dis- 
bursed the  same  so  far  as  they  have  been 
accounted  for;  that  although  the  said 
Thomas  Nelson  joined  in  the  execution  of 
the  trust  by  uniting  in  the  sales  made  nec- 
essary to  accomplish  the  purposes  of  the 
trust,  there  is  nothing  to  impute  to  him 
any  fraud  in  any  of  the  transactions 

579  connected    therewith;   *and  as  it    is 
not   shewn   that  there  is  any  part  of 

the  trust  funds  in  his  hands,  the  parties 
interested  in  said  trust  fund,  and  the  repre- 
sentatives of  said  Macaulay,  have  made  out 
no  case  for  charging  him  for  any  of  his  acts 
as  trustee,  separately  or  jointly  with  his 
co-trustee,  Thomas  Griffin.  The  Court  is 
therefore  of  opinion,  that  the  bills  shonld 
have  been  dismissed  as  to  the  representa- 
tives of  said  Thomas  Nelson. 

The  Court  is  further  of  opinion,  that 
there  is  no  error  in  so  much  of  the  decrees 
appealed  from  as  decided  that  the  said  deed 
of  trust  does  not  furnish  conclusive  evidence 
of  the  extent  of  the  debts  thereby  intended 
to  be  secured  to  the  three  preferred  creditors, 
Corbin  Griffin,  John  Jamieson  and  Francis 
Jerdone,  and  that  it  was  competent  for  the 
parties  to  shew  by  other  evidence  that 
the  said  debts   were   of   less  amount  than 
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The  Court  is  further  of  opinion,  that  there 
was  no  error  in  so  much  of  said  decrees  as 
decided  that  all  claims  or  demands  of  said 
Corbin  Griffin  against  the  said  trust  fund, 
ander  and  bj  virtue  of  the  said  deed,  and 
intended  to  be  secured  thereby,  were  finally 
closed  and  fully  satisfied  by  the  last  pay- 
ment to  him,  evidenced  by  the  receipt  pur- 
porting' to  be  dated  the  twenty-third  day  of 
November  1800 :  so  that  there  is  no  balance 
due  either  to  or  from  said  Corbin  Griffin's 
estate,  on  account  of  the  said  trust  matters. 

The    Court    is   further  of    opinion,    that 
there  was  error  in  overruling  the  exception 
of  the  executor  of  said  Thomas  Griffin  de- 
ceased, to  the  charges  against    him,    con- 
tained  in  commissioner  Shore's  report,  for 
thirty-nine   dollars    and   sixty    cents,    and 
eighty-one  dollars  and    sixty-seven    cents, 
interest  on  forty-nine  pounds  ten  shillings, 
the  sale  of  the   Hanover   town    property, — 
the  Court  being  of  opinion,  that  the  trustee 
was  not  responsible  for  interest  on  the  esti- 
mated  value   of   said   property,    or  for  the 
rents   thereof,    it    appearing   that  no 
580      rents    were    in  *fact   received,  and  it 
not  being  shewn  that  the  trustee  was 
in  any   default   in    not  making  sale  of  the 
property  at    an   earlier  period.     Deducting 
said  charges  of  thirty-nine  dollars  and  sixty 
cents  and  eigfhty-one  dollars  and  sixty-seven 
cents,  and  correcting  commissioner  Shore's 
report,  statements  A,  B   and   C,  in  this  re- 
spect, the  true  balance  due  upon  said  state- 
ments A  and  B  would  be  two  thousand  and 
one  dollars  and  four  cents,  with  interest  on 
oAe  thousand  six   hundred   and  eighty-four 
dollars  and  thirty-seven  cents,  part  thereof, 
from  the  thirty-first  day  of  December  1803, 
until  paid,    and    the    true    balance   due   on 
statement  C  will  be  the  sum  of  seven  thou- 
sand   two    hundred   and  eight3'-five  dollars 
and    sixty-one   cents,    with  interest  on  five 
thousand  three   hundred  and  thirty-six  dol- 
lars  and    ninety-one   cents,    part    thereof, 
from  the  thirty-first  day  of  December  1824, 
until  paid; — ^which   sums,  with  the  interest 
thereon    as   aforesaid,    constitute  the  true 
amount   of  the    trust   fund  remaining  due 
from    the    acting    trustee,   Thomas  Griffin, 
and  for  which  his  estate   is   responsible  to 
the  parties  entitled   thereto.     And   all   ex- 
ceptions, petitions,  statements,    orders  and 
decrees   conflicting    with    this    opinion    in 
regard  to  the  amount  of   the   trust  fund  re- 
maining  due   from   the  acting  trustee,  are 
overrul^,    and    those    conforming   thereto 
are  sustained  and  affirmed. 

The  Court  is  further  of  opinion,  that 
under  the  circumstances  appearing  in  this 
case,  the  amount  due  to  John  Jamieson,  on 
his  individual  account,  must  be  taken  to  be 
one  hundred  and  seventy-three  pounds  ten 
shillings  and  four  pence  half-penny, 
amounting,  with  the  interest  thereon,  to 
the  sum  of  six  hundred  and  eighty-seven 
dollars  and  fifty  cents,  as  appeared  upon 
the  settlement  made  with  the  Dismal  Swamp 
I^and  Company.  The  said  Jamieson,  by 
his  deeds  to  said  company  dated  the  twen- 
tieth day  of  July  1809,  having  acknowledged 
that  the  trust  in  the  deed  of  Alexan- 
der    Macaulay     to     Thomas    Griffin     and 


581  Thomas  Nelson  had  *been  completely 
executed  as  to  the  claim  of  said 
Jamieson  as  an  individual,  and  the  repre- 
sentative of  said  Jamieson  not  having  pro- 
duced any  evidence  shewing  anything  more 
to  be  due  to  his  testator  as  an  individual, 
the  sum  so  appearing  on  the  statement 
aforesaid,  made  the  basis  of  the  settlement 
with  the  Dismal  Swamp  I^and  Company, 
must  be  taken  as  the  true  amount  of  the 
debt  due  to  said  Jamieson,  and  intended  to 
be  secured  by  the  said  deed  of  trust ;  and 
all  exceptions  of  the  executor  of  said 
Jamieson  in  conflict  with  this  opinion,  in 
regard  to  the  amount  of  said  debt,  are  over- 
ruled. 

For  the  excess  over  said  sum  of  six  hun- 
dred and  eighty-seven  dollars  and  fifty 
cents,  paid  to  said  Jamieson  out  of  the  pro- 
ceeds of  the  trust,  fund,  after  crediting  him 
with  the  sum  paid  to  Mrs.  Macaulay  for 
her  dower  interest,  his  estate  would  be  re- 
sponsible, but  for  the  settlement  with  and 
release  by  the  Dismal  Swamp  Lrand  Com- 
pany. 

And  the  Court  is  further  of  opinion,  that 
it  satisfactorily  appears  that   the  provision 
in  said  deed  for  the  benefit  of  John  Jamie- 
son was  intended  to  secure   the   individual 
debt   of   said   Jamieson,    and  also  the  debt 
due  by   said    Alexander   Macaulay    to    the 
Dismal  Swamp  I^and  Company,  an  associa- 
tion of  which  said  Jamieson  was  a  member. 
The  interest  of   the   company   in  said  deed 
was   asserted    shortly    after  its   execution, 
and  in  the  lifetime  of   the  grantor,  and  in 
his  own  name,  in  connection  with  the  other 
members  of  the  association,   he  being  also 
a  mender,  by  the   claim    preferred    in    the 
Federal  court  in  the  case  of  the  libel  against 
the  ship  Charles  Carter  and  said  Macaulay. 
The  right  of  the  company   was    recognized 
by  the  said  Jamieson  and  the  trustees,  and 
the  creditor  first  preferred ;  payments  ceased 
to  be  made  to  the  preferred  creditor,  Corbin 
Griffin,  after  the  year  1800,  and  soon  there- 
after purchases  were   made  by  said  Jamie- 
son of  valuable   property   belonging  to  the 
trust    subject,    which     property    was 
582      purchased    for    the    Dismal    *Swamp 
Lrand    Company    on    account    of   the 
claim  so  as   aforesaid   recognized  to  be  due 
to  the   company;  and    the  property    being 
afterwards    conveyed    to  the  company,  has 
been  held,  so   far   as    the   record  discloses, 
without     controversy     ever    since.      After 
such  repeated  recognitions  by  all  connected 
with  the  transactions,  and  the  acquiescence 
by    all    interested    in    controverting    their 
right  to  claim  under  the  deed,  it  is  too  late 
to  raise  the  objection  now. 

Nor  can  laches  be  imputed  to  the  company 
so  as  to  defeat  their  right  to  recover.  Their 
right  to  claim  under  the  deed  having  been 
acknowledged  as  aforesaid,  payments  to 
and  acquisitions  of  property  by  them,  in 
satisfaction  of  their  claim,  having  been 
acquiesced  in,  there  was  no  necessity  for, 
nor  would  there  have  been  any  propriety  in 
the  institution  of  proceedings  to  assert  a 
right  under  the  deed,  after  such  acts  of 
recognition  and  acquiescence,  and  when 
the  same  had  never  been  controverted.     The 
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trustee,  the  party  directly  accountable,  has 
not  denied,  and  could  not  deny,  his  liability 
to  account  for  his  manner  of  administering* 
this  direct  trust,  and  when  the  cestuis  que 
trust  were  apprised  of  the  receipt  of  a  large 
sum  by  him,  and  of  his  refusal  to  pay  the 
proceeds  over,  suit  was  instituted  within  a 
reasonable  time  thereafter. 

The  delay  which  occurred  after  the  insti- 
tution of  the  suit,  is  accounted  for  in  part, 
by  the  temporary  loss  of  papers,  the  im- 
proper conduct  of  the  other  claimant  in 
setting  aside  the  order  recommitting  the 
causes,  after  the  three  causes  had  been 
heard  together,  and  the  order  had  been 
made  recommitting  the  three  suits  to  settle 
the  accounts  between  the  parties.  Nor  is 
there  anything  in  the  evidence  on  which 
the  claim  of  the  company  depends,  which 
renders  an  account  improper.  The  vouchers 
filed  by  them,  furnish  prima  facie  evidence 
of  the  amount  due,  and  under  the  circum- 
stances, should  be  so  received,  subject 
583  to  the  right  of  the  contesting  *partie8 
to  shew  that  the  funds  belonging  to 
the  company  and  received  by  Alexander 
Macaulay  were  paid  over  or  applied  by  him 
to  the  use  of  the  company. 

The  Court  is  further  of  opinion,  that  it 
sufficiently  appears  that  the  claim  originally 
belonging  to  the  association  has  been 
turned  over  to  and  is  in  fact  the  property 
of  the  incorporated  company,  and  said  in- 
corporation being  now  the  real  owner  of 
the  debt,  it  was  competent  to  sue  for  and 
recover  the  same  in  the  corporate  name,  in 
a  Court  of  equity : — more  especially  as  the 
trustee  and  the  representative  of  said 
Jamieson  are  parties  to  the  suit,  and  the 
latter  has  not  controverted  the  right  of  the 
company,  in  its  corporate  name,  to  recover 
the  fund  intended  to  be  secured  by  the  deed 
by  the  provision  in  favour  of  his  testator. 

The  Court  is  further  of  opinion,  that 
there  is  nothing  in  the  pleadings  or  proofs 
to  justify  an  enquiry  into  the  regularity  of 
the  sales  of  the  one  half  share  in  said  com- 
pany, and  the  moiety  of  the  tract  of  eight 
thousand  acres,  purchased  at  the  trustees' 
sale  by  said  Jamieson,  and  by  him  conveyed 
to  the  company  by  his  deeds  of  the  twen- 
tieth day  of  July  1809.  In  adjusting  the 
amount  due  to  the  said  company,  it  should 
be  charged  with  the  price  paid  for  said 
property,  and  also  with  the  amount  of  the 
trust  fund  received  by  said  Jamieson,  over 
and  above  the  sum  of  six  hundred  and 
eighty-seven  dollars  and  fifty  cents,  the 
individual  debt  due  said  Jamieson,  and  the 
sums  paid  to  Mrs.  Macaulay  for  her  dower 
interest,  the  excess  being  the  balance  for 
which  said  Jamieson  would  have  been  re- 
sponsible, but  for  the  release  and  acquittal 
of  the  company,  given  on  the  twenty-eighth 
day  of  May  1811 ;  but  the  trust  fund,  not- 
withstanding such  release,  is  to  be  credited 
as  against  the  claim  of  the  company,  with 
the  sum  for  which  said  Jamieson  would 
have  been  responsible.  And  for  the  amount 
which  upon  an  account  to  be  taken  upon 
the  principles  aforesaid,  ms^  appear 
584  to  be  due  to  the  company,  *with  in- 
terest, the  said   company   is  entitled 


to  be  first  satisfied  out  of  the  trust  funds 
ascertained  to  be  due  from  the  estate  of 
Thomas  Griffin,  surviving  trustee,  as  afore- 
said. 

And  as  to  the  claim  of  said  Francis  Jer- 
done,  the  Court  is  of  opinion,  that  there  is 
no  satisfactory  evidence  shewing  what,  if 
anything,  was  due  to  him.  The  answer  of 
said  Jerdone,  which  under  the  circum- 
stances, is  proper  evidence  ag'ainst  the 
volunteer,  claiming  by  virtue  of  a  g^ift  and 
transfer  from  him,  states  that  there  was  no 
debt  due  to  him  individually  from  the  estate 
of  Macaulay;  and  there  is  no  evidence 
whatever  in  the  record  of*  the  debt  which 
he  had  been  informed  was  due  to  himself 
and  William  Douglass. 

The  Court  is  further  of  opinion,  that  the 
debt  due  from  William  B.  Christian  was 
embraced  by  the  deed  of  the  fifteenth  day 
of  November  1797,  and  passed  to  the  trustees 
for  the  benefit  of  the  creditors  therein 
named,  or  provided  for,  and  if  the  fund  as- 
certained to  be  in  the  hands  of  the  trustee 
should  be  insufficient  to  dischar^^e  their 
claims,  or  prove  unavailing,  they  will  be 
entitled  to  a  decree  against  the  administra- 
tor of  said  Alexander  Macaulay,  for  the 
amount  of  the  debt  collected  from  Chris- 
tian's estate,  or  so  much  thereof  as  may 
be  sufficient  to  discharge  their  claims. 

And  the  Court  is  further  of  opinion,  that 
if  none  of  the  general  creditors  secured  by 
the  deed  of  the  fifteenth  day  of  November 
1797  should  appear,  make  themselves  par- 
ties, and  establish  their  claims  within  a 
reasonable  time,  to  be  prescribed  by  the 
Court,  the  residue  of  the  trust  fund,  ascer- 
tained to  be  due  by  this  decree  from  the 
estate  of  Thomas  Griffin,  should  any  remain 
after  satisfying  the  amount  ascertained  to 
be  due  to  the  Dismal  Swamp  Land  Com- 
pany, should  be  paid  over  to  the  adminis- 
trator of  said  Macaulay. 

The  Court  is  therefore  of  opinion,  that 
the  decrees  aforesaid,  so  far  as  they 
585  conflict  with  the  principles  *above 
declared,  are  erroneous;  therefore  it 
is  decreed  and  ordered,  that  the  same  in 
those  particulars  be  reversed  and  annulled* 
and  the  residue  thereof  be  affirmed;  and 
also  that  the  appellees,  who  are  executors 
and  administrators,  out  of  the  estates  of 
their  testators  and  intestates  in  their  hands 
respectively  to  be  administered,  and  the 
other  appellees  in  their  own  right,  do  pay 
unto  the  appellants  respectively  their  costs 
by  them  expended  in  the  prosecution  of 
their  appeals  aforesaid  here.  And  it  is 
ordered,  that  the  causes  be  remanded  to  the 
Circuit  court  of  chancery  for  Henrico 
county,  with  instructions  to  direct  an  ac- 
count of  the  claim  of  the  Dismal  Swamp 
Land  Company  upon  the  principles  herein 
indicated,  and  for  all  necessary  steps  in  the 
mean  time,  to  enforce  the  payment,  and 
for  the  security  of  the  trust  fund,  until  the 
causes  are  matured  for  a  final  hearing,  and 
for  further  proceedings  in  order  to  a  final 
decree  according  to  the  principles  of  this 
opinion  and  decree. 

Which  are  ordered   to  be  certified  to  the 
said  Circuit  court. 
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589         *Nichols'  and  Janes'  Case. 

June  Term.  1850. 


Lewd  and  Laaclvioas  CohalritatloD  — Indictmaat— 
AlfefatloiM  as  to  Time.*— In  an  indictment  for  lewd 
and  lasclvions  cohabitation,  the  offence  Is  charged 
from  a  day  prior  to  the  day  when  the  statute  went 
into  effect,  but  as  continuing  to  a  day  after  the 
commencement  of  the  act.  The  indictment  Is 
good. 

At  the  April  term  1849  of  the  Circuit  court 
of  Scott  cotinty,  James  Nichols,  sr.,  and 
Sena  Janes,  were  indicted  for  that  they 
being  white  persons,  on  the  1st 
590  May  of  May  1848,  and  from  thence 
up  to  the  8th  day  of  April  1849,  at  the 
ooimty  Ac,  did  without  being  married  to 
each  other,  lewdly  and  lasciviously  associ- 
ate and  cohabit  together. 

The  parties  demurred  to  the  indictment, 
upon  the  ground,  as  it  seems,  though  the 
causes  of  demtirrer  are  not  set  out,  that  the 
statute  upon  which  the  indictment  was 
founded,  did  not  go  into  operation  until  the 
31st  of  May  1848.  The  demurrer  was  over- 
ruled by  the  Court ;  and  thereupon  the  par- 
ties pleaded  not  guilty,  on  which  issue  was 
joined. 

On  the  trial  of  the  cause  the  Court  ex- 
cluded from  the  jury  all  evidence  of  acts 
charged  in  the  indictment,  previous  to  the 
1st  of  June  1848,  at  which  time  the  law 
under  which  they  were  prosecuted  took 
effect.  And  there  was  a  verdict  against 
each  of  the  parties  for  a  fine  of  fifty  dol- 
lars; and  a  judgment  accordingly.  Where- 
upon  the   defendants  applied  to  this  Court 

*Lewd  and  Laactvknis  CotaaMtatton— Indictment— 
Allegations  as  to  Time.— See  principal  case  dlstin- 
enlshed  InSledd  v.  Com.,  19  Gratt.  818.  See  gener- 
ally, monographic  note  on  'Indictments.  Informa- 
tions and  Presentments'*  appended  to  Boyle  v. 
Oom.,  14  Gratt.  074. 

Same— 5aoie-nJolnder  of  Defendants.— An  indict- 
ment for  lewd  and  lasclYlons  cohabitation  may  be 
either  joint  or  tevorale.  Scott  v.  Com..  77  Va.  846, 
citing  the  principal  case:  Com.  v.  Isaacs  &  West,  5 
Band.  834;  Com.  y.  Jones.  2  Gratt  566.  See  the  prin- 
cipal case  also  cited  in  State  v.  Foster,  21  W.  Va. 
774.  See  irenerally.  monographic  note  on  ''Indicts 
ments.  Informations  and  Presentments"  appended 
to  Boyle  t.  Com..  14  Gratt.  074. 


for  a  writ  of  error,  assigning  for  error  that 
the  demurrer  to  the  indictment  had  been 
ovemiled. 

By    the    Court.      The    writ    of    error   is 
denied. 
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^Commonwealth  v.  Cregor. 
June  Term,  1860. 


I.  Adultery   and  Pornlcatlon— Nnml»er  of   Witnesses 

Neosssary  to  Convict— Repeal  of  Statute.— The  act  1 
Rev.  Code,  ch.  141. 1  0,  p.  666,  which  makes  the  oath 
of  two  credible  witnesses  necessary  to  a  convic- 
tion in  a  case  of  adultery  and  fornication,  is  re- 
pealed by  ch.  27, 1 2,  p.  164.  of  the  Criminal  Code, 
Sess.  Acts  of  1847-48. 
a.  5ame— Same.— One  credible  witness  is  now  suffi- 
cient to  authorize  a  conviction  for  adultery  or 
fornication. 

Elizabeth  Cregor  was  indicted  for  adul- 
tery with  James  Cole,  in  the  Circuit  court 
of  Wythe  county,  at  the  April  term  of  the 
Court  for  1849.  On  the  trial,  the  jury  ren- 
dered the  following  verdict :  **We  find  upon 
the  evidence  of  one  credible  witness  that 
the  defendant  is  a  married  woman :  That 
within  twelve  months  previous  to  the  find- 
ing this  indictment,  she  habitually  bedded 
with  James  Cole  in  the  indictment  men- 
tioned, as  man  and  wife,  the  said  Cole  not 
being  her  husband.  If  upon  the  foregoing 
facts  so  found  upon  the  evidence  of  but  one 
witness,  the  law  be  for  the  Commonwealth, 
we  find  the  defendant  guilty,  and  assess 
her  fine  to  twenty  dollars;  but  if  the  law 
be  for  the  defendant,  we  find  her  not 
guilty." 

Upon  the  finding  of  .this  verdict,  the  Cir- 
cuit court,  with  the  consent  of  the  defend- 
ant, adjourned  to  this  Court  the  following 
questions : 

lat.  Is  so  much  of  the  sixth  section  of 
the  act,  entitled  **An  act  for  the  effectual 
suppression  of  vice,  and  punishing  the  dis- 
turbers of  religious  worship  and  Sabbath 
breaking,"  1  Rev.  Code,  page  555,  as  makes 
the  oaths  of  two  credible  witnesses  neces- 
sary to  a  conviction,  in  cases  of  adultery 
and  fornication,  repealed  by  the  2d  section 
of  the  27th  chapter  of  the  Criminal  Code, 
Sess.  Acts  1847-48,  page  164? 

2d.  What  judgment  ought  to  be  entered  on 
the  special  verdict? 
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*IvBIGH,  J.,  delivered  the  opinion 
of  the  Court. 
The  0>urt  ia  of  opinion  and  doth  decide, 
first,  that  so  much  of  the  6th  section  of  the 
act  for  the  effectual  suppression  of  vice  and 
punishing  the  disturbers  of  religious  wor- 
ship and  Sabbath  breakers,  1  Rev.  Code,  p. 
555,  as  makes  the  oath  of  two  credible  wit- 
nesses necessary  to  a  conviction  in  cases  of 
adultery  and  fornication,  is  repealed  by  the 
2d  section  of  the  27th  chapter  of  the  Crimi- 
nal Code,  Sess.  Acts  1847-48,  page  164. 
And  secondly,  that  judgment  ought  to  be 
rendered  on  the  special  verdict  in  favour  of 
the  Commonwealth  for  the  fine  assessed  by 
the  jury.  Which  is  ordered  to  be  certi- 
fied, Ac.  

Morgan  v.  The  Commonwealth. 

Jnne  Term,  I860. 

Indlctmaats—Sale  of  Ardaot  Spirits— Chsrgliiff  Offence 
la  Dtolaactlve*.*— In  an  indictment  for  retailing  ar- 
dent spirits  witbont  a  license,  to  be  drank  where 
sold,  it  Is  not  error  to  use  the  word  "or"  in  speak- 
ing of  the  various  kinds  of  spiritnons  liquors 
charged  to  haye  l>een  sold. 

At  the  March  term  for  1848,  of  the  Circuit 
court  of  Chesterfield  county,  Peter  K.  Mor- 
gan was  indicted,  for  that  he,  on  the  15th 
of  February  1848,  at  the  county  Ac,  with- 
out a  license,  did  sell  by  retail,  to  be  drank 
in  his  house,  rum,  wine,  brandy  or  other 
spirituous  liquors,  to  be  drank  where 
sold,  Ac. 

The  defendant  demurred  to  the  indict- 
ment, on  the  ground  that  the  charges  were 
laid  in  the  disjunctive :  But  the  Court  over- 
ruled the  demurrer.  The  defendant  then 
pleaded  *'not  guilty,"  and  on  the  trial  de- 
murrer to  the  evidence ;  and  the  Common- 
wealth joined  in  the  demurrer.  Whereupon 
the   jury   found  a  verdict  of  guilty,  subject 

to  the  demurrer  to  evidence. 
593         *The  evidence  consisted  of  the  tes- 

•IndlctmeDts-Sale  of  Ardent  Spirits— Chsrglag  Of- 
fence In  the  Disjunctive. —Several  cases  cite  and  re- 
affirm the  proposition  of  the  principal  case,  that  it  is 
not  error  to  charge  the  offence  of  selling  spirituous 
liquors,  wines,  etc.,  without  a  license,  in  the  disjunc- 
tive instead  of  the  conjunctive,  by  using  the  word 
"or*'  in  lieu  of  "and"  in  describing  the  various  kinds 
of  liquors  and  drinks  charged  in  the  indictment  to 
have  been  sold  without  a  license.  See  Thomas  v. 
Com.,  00  Va.  03.  17  S.  E.  Rep.  788:  Cunningham  v. 
State,  5  W.  Va.  600:  State  v.  Charlton,  11 W.  Va.886^. 
But.  in  this  last  case,  the  court  said:  "It  «.  «.,  the 
decision  of  the  principal  case)  ought  not  to  be  re- 
garded as  overthrowing  the  general  rule,  that  an 
indictment  ought  not  to  state  the  case  disjunctively, 
when  it  is  thereby  left  uncertain,  what  is  really 
intended  to  be  relied  on  as  the  accusation.  And 
while  Moroati't  Case  must  govern  us  whenever  a 
case  like  it  arises,  yet  we  cannot  safely  extend  it  to 
cases  which  differ  from  it  and  fall  within  this 
general  rule."  See,  further,  monographic  note  on 
"Indictments,  Informations  and  Presentments"  ap- 
pended to  Boyle  v.  Com.,  14  Gratt  674:  monographic 
%ot€  on  "Intoxicating  Liquora"  appended  to  Thon 
V.  Com.,  81  Oratt.  887. 


timony  of  a  single  witness,  who  de- 
posed, that  on  the  15th  of  February  1848, 
he  and  John  Perry  drank  spirits  at  the 
house  of  the  defendant ;  which  said  spirits 
were  called  for  by  Perry,  and  by  him  paid 
for;  the  purchase  having  been  made  of, 
and  the  payment  made  to,  the  defendant. 

The  Court  gave  judgment  upon  the  de- 
murrer to  evidence,  against  the  defendant, 
for  a  fine  of  30  dollars  and  the  costs.  Where- 
upon he  applied  to  this  Court  for  a  writ  of 
error,  which  was  allowed. 

Day,  for  the  appellant. 
The  Attorney  General,  for  the  Common- 
wealth. 

By  the  Court.    The  judgment  is  afifirmed. 


Smith  V.  The  Commonwealth. 

June  Term,  188a 

I.  Crlarinal  Law— Advtoiag  Slav  toAfcicsBd*— C—e  at 
at  Bar.— A  conviction  for  advising  Ac  one  slave  to 
abscond,  is  not  a  bar  to  a  prosecution  for  adTialng 
Ac.  another  slave  to  abscond;  though  the  advlalng 
Ac  was  to  both  at  one  time,  and  by  the  same 
words  and  acts. 

9.  Jarors— Opiiiloo  Ponaed—Cooipeteiicy.t— The  en- 
tertaining a  decided  opinion  of  the  prisoner's 
guilt  formed  on  the  testimony  as  published  in  the 
newspapers,  is  not  a  valid  objection  to  a  Juror,  if 
he  thinks  he  can  discard  his  opinion,  and  that  it 
would  not  influence  his  judgment;  and  that  he 
could  give  the  prisoner  a  fair  trial  according  to 
the  law  and  the  evidence  submitted  to  the  Jury. 

3.  Same  OMectl«n— Case  at  Bar.— The  prisoner  was 
charged  with  having  advised  Ac  two  slaves  to 
abscond  at  the  same  time,  a  venireman  summoaed 
on  the  first  trial  was  stricken  from  the  panel  by 
the  prisoner.  This  is  not  a  valid  objection  to  him 
as  a  juror  on  the  second  trial. 

Samuel  A.  Smith  was  indicted  at  the  Oc- 
tober  term   for   1849,    of  the  Circuit 

594  court  for  the  county  of  Henrico  *aiid 
city    of   Richmond,    for    advertising 

and  aiding  a  certain  slave   named  Sawnej, 

the   property   of  Caroline  M.  Christian,  to 

abscond  from  his  mistress. 


The  prisoner  being  arraigned,  filed  a  ph 
of  autrefois  convict,  to  which  the  attorney 
for  the  Commonwealth  demurrred,  and  the 
Court  sustained  the  demurrer.  The  ground 
of  the  plea  was  that  the  prisoner  had  been 
tried  at  the  same  term  of  the  Court,  for  ad- 
vising, enticing  and  persuading  a  certain 
slave  name  Alfred,  the  property  of  William 
G.  Overton,  to  abscond  from  his  master. 
And   also    for   aiding   the    same   slave    to 


Criminal  Law— Advising  Slave  to  Abscond— AuU  e» 
fois  Acquit  and  Convict— See  monographic  naU  on 
"Autrefois,  Acquit  and  Convict'*  appended  to  Pace 
V.  Ck)m.,  SO  Gratt  948. 

t Jurors— Opinion  Pormed  — Conpeteocy.— On  this 
subject  see  the  principal  case  cited  in  Jackson  v. 
Com.,  28 Oratt  081, 9SS,  and  note\  Lyles  v.  Com.,  8B  Va. 
807, 18  S.  E.  Rep.  808:  State  v.  Baker,  88  W.  Va.  IM. 
828,  10  S.  £.  Rep.  641,  648.  See  also,  fooi-noU  to 
Wormeley  v.  Com..  10  Qratt  666. 
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escape.  That  the  offence  was  the  same; 
not  two  offences  of  the  same  kind,  but  one 
offence  of  advising,  Ac,  and  aiding  both 
slaves  at  the  same  time,  by  the  same  means, 
to  escape.  And  that  he  had  been  convicted 
on  the  first  trial,  and  sentenced  to  four 
jears  imprisonment  in  the  penitentiary. 

The  demurrer  to  the  plea  having  been  sus- 
tained, the  prisoner  pleaded  '^not  guilty;" 
and  a  juror,  Samuel  Ay  res,  was  called, 
who,  upon  his  voir  dire,  stated  ''that  he 
had  read  the  evidence  against  the  prisoner 
as  it  had  been  reported  in  the  newspapers; 
was  not  certain  he  had  read  all  the  evidence 
80  reported;  but  from  what  he  had  read, 
he  had  made  up  a  decided  opinion  that  the 
prisoner  was  guilty,  which  still  rested  upon 
his  mind,  and  was  still  fresh  and  decided. 
But  if  sworn  as  a  juror  in  this  case  he 
should  feel  bound,  as  far  as  possible,  to 
discard  his  present  opinions;  and  he  felt 
satisfied  that  he  could  discard  them,  and 
that  they  would  have  no  influence  upon  his 
mind;  and  that  he  could  give  the  prisoner 
a  fair  trial,  without  any  unfavourable  effect 
from  what  he  had  read,  according  to  the 
law  and  testimony  which  might  be  bn>ught 
before  the  jury. ' '  The  prisoner  objected  to 
the  juror  as  incompetent,  but  the  Court 
overruled   the  objection,    and  the  prisoner 

by  his  counsel  excepted. 
59S  *Another  juror,  B.  F.  Cochran,  was 
called,  who  stated  ''that  he  had  been 
called  as  a  venireman  upon  the  trial  of  the 
prisoner,  during  the  present  term,  under 
an  indictment  for  advising  and  aidins:  a 
slave  Alfred,  the  property  of  William  G. 
Overton,  to  abscond,  at  the  same  time  when 
he  is  charged  with  having  advised  and 
aided  the  slave  Sawney,  named  in  the  in- 
dictment in  this  case  as  the  property  of 
Caroline  M.  Christian,  to  abscond.  That 
he,  the  said  Cochran,  was  among  those  re- 
ceived on  the  panel  for  the  trial  of  the  pris- 
oner, under  the  said  former  indictment, 
and  was  stricken  from  the  said  panel  by 
the  prisoner."  He  also  stated  ''that  he 
had  read  a  part  of  the  evidence  reported  in 
the  newspapers,  but  had  formed  no  decided 
opinion  in  relation  to  the  prisoner's  case." 
The  prisoner  objected  to  the  juror  as  in- 
competent, but  the  Court  overruled  the  ob- 
jection, and  the  prisoner  again  excepted. 

A  third  venireman,  G.  W.  Royster,  was 
called,  and  stated  "that  he  had  read  a  part 
of  the  evidence  as  published  in  the  news- 
papers ;  and  had  made  up  a  decided  opinion 
from  what  he  had  read ;  and  that  the  recol- 
lection of  that  impression  was  still  fresh 
upon  his  mind.  And  that  he  would,  if 
evidence  to  the  same  effect  should  be  given 
in  Court,  and  none  other  was  introduced  on 
the  trial,  And  the  prisoner  guilty.  But 
that  he  is  satisfied  that  he  could  decide  as 
fairly  upon  the  case  as  though  he  had  never 
read  or  heard  a  word  about  it.  And  that 
what  he  had  read  or  heard  would  have  no 
influence  upon  his  mind."  The  prisoner 
objected  to  him  as  a  juror ;  but  the  Court 
overruled  the  objection,  and  the  prisoner 
again  excepted. 


On  the  trial  of  the  case  the  witnesses  on 
both  sides  having  spoken  of  a  former  trial 
of  the  prisoner  in  the  same  Court,  a  few 
days  before,  under  an  indictment  for  ad- 
vising and  aiding  a  certain  slave  named 
Alfred,    the    property    of  William  G. 

596  Overton,  to   abscond,  and  the  *record 
of  the  trial,  conviction  and  judgment 

in  that  case  being  produced  in  evidence  by 
the  prisoner,  which  record  is  the  same  re- 
ferred to  in  the  prisoner's  plea  of  autrefois 
convict,  the  prisoner  moved  the  Court  to 
instruct  the  jury,  that  "if  they  should  be- 
lieve from  the  evidence  and  pleadings  in 
this  cause,  that  the  offence  for  which  the 
prisoner  was  put  on  his  trial,  depended  on 
the  same  act,  and  was  supported  in  proof 
by  the  same  evidence,  on  which  the  offence 
charged  against  him  in  the  indictment  for 
a  felony  in  the  case  of  Alfred,  the  property 
of  William  G.  Overton,  rested,  and  the  ver- 
dict of  guilty  in  that  case  was  procured, 
then  they  should  find  in  this  case  a  verdict 
of  acquittal." 

The  Court  declined  to  give  the  instruction 
in  the  terms  asked  by  the  prisoner,  but  in- 
formed the  jury  that  the  Court  had  already 
decided  in  this  cause,  that  the  record  afore- 
said, of  the  trial,  conviction  and  sentence 
of  the  prisoner  for  the  offence  of  advising 
and  aiding  the  slave  Alfred,  the  property 
of  William  G.  Overton,  to  abscond,  could 
not  be  received  or  regarded  as  sustaining  a 
plea  in  bar  offered  by  the  prisoner,  of  a 
former  conviction  of  the  offence  charged 
by  the  indictment  in  the  present  case,  for 
aiding  and  advising  the  slave  Sawney,  the 
property  of  Caroline  M.  Christian,  to  ab- 
scond. And  instructed  the  jury  that  whilst 
they  had  the  power  to  acquit  the  prisoner, 
if  they  were  satisfied  upon  the  evidence, 
that  the  offence  charged  in  the  present  case 
was  the  same  offence  for  which  he  had  been 
already  convicted;  yet,  that  under  the 
pleadings  in  this  cause,  notwithstanding 
much  of  the  evidence  in  this  case  may  be 
the  same  given  on  the  former  trial,  yet  they 
cannot  consider  the  prisoner  as  having  been 
previously  tried  and  convicted  for  the  ad- 
vising and  aiding  the  slave  Sawney  to  ab- 
scond, as  charged  in  the  indictment  in  this 
case,  by  proof  either  of  witnesses  or  by  the 
record  that  he  was  convicted  of  a  dif- 

597  ferent  offence;  namely,  *of  advising 
and  aiding  Alfred,  the  slave  of  Wil- 
liam G.  Overton,  although  this  last  offence 
may  have  been  committed  in  the  same 
manner,  and  at  the  same  time  and  place, 
as  may  have  been  alleged  and  proved  in 
the  present  case,  in  reference  to  the  slave 
Sawney.  To  which  opinion  of  the  Court 
the  prisoner  excepted. 

The  jury  found  the  prisoner  guilty,  and 
fixed  the  term  of  his  imprisonment  in  the 
penitentiary,  at  two  years ;  and  the  Court 
sentenced  him  accordingly:  The  term  of 
two  years  to  commence  upon  the  expiration 
of  his  imprisonment  under  another  sentence 
pronounced  against  him  at  the  same  term 
upon  the  conviction  of  the  prisoner  for  an- 
other felony.     Whereupon,  the  prisoner  ap- 
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plied  to  this  Court  for  a  writ  of  error,  which 
was  awarded. 

Gilmer,  for  the  prisoner. 
The  Attorney  General,  for  the   Common- 
wealth. 

By  the  Court.     The  judgment  is  affirmed. 


Hicks  v:  The  Commonwealth. 

June  Term,  1860. 

Crtmlnal  Law— Concealed  Weapons— Bvldeiice.— A  jury 

may  well  find  a  babltnal  or  general  wearing-  of 
concealed  weapons,  from  evidence  that  the  defend- 
ant was  seen  once  wearing  concealed  weapons 
under  circumstances  which  satisfies  them  it  was 
his  general  practice. 

At  the  October  term  1847,  of  the  Circuit 
court  of  Albemarle  county,  William  R. 
Hicks,  a  constable  of  tHe  county,  was  in- 
dicted for  habitually  and  generally  carrying" 
about  his  person  concealed  weapons. 

On  the  trial  the  Commonwealth  introduced 
two  witnesses,  one  of  whom  proved 
S98  that  on  meeting  Hicks  *in  the  public 
road,  in  order  to  induce  the  witness, 
who  was  a  youth,  to  surrender  to  him  the 
horse  of  his  father,  which  he  was  riding, 
and  on  which  Hicks  wished  to  levy  an  ex- 
ecution, he  drew  out  a  pistol  and  dirk,  which 
had  been  before  concealed  about  his  person. 
The  other  witness,  though  he  did  not  see 
the  defendant  have  weapons  about  his  per- 
son, stated  facts  from  which  it  might  be 
supposed  that  the  defendant  did  have 
weapons  concealed  about  his  person  at  the 
time  of  which  he  spoke. 

This  being  all  the  evidence,  the  defend- 
ant moved  the  Court  to  instruct  the  jury, 
that  the  evidence  was  insufficient  to  warrant 
a  verdict  of  conviction  under  the  law  pro- 
hibiting the  carrying  of  concealed  weapons, 
passed  the  2d  day  of  February  1338.  But 
the  Court  refused  to  give  the  instruction ; 
and  told  the  jury  that  the  law  had  not  pre- 
scribed any  particular  number  of  times  or 
occasions  on  which  a  party  must  be  seen 
wearing  concealed  weapons,  to  constitute 
the  offence  of  habitually  or  generally  keep- 
ing or  carrying  about  his  person  concealed 
weapons,  and  to  make  a  party  guilty  of  a 
violation  of  the  law ;  but  it  was  for  them 
to  consider  whether  the  evidence  was  suffi- 
cient to  constitute  a  case  for  conviction. 
And  that  under  certain  circumstances,  a 
iury  might  well  find  a  habitual  or  general 
wearing  of  concealed  weapons,  from  evi- 
dence that  he  was  seen  even  once  wearing 
of  concealed  weapons,  and  much  more  so, 
if  the  evidence  in  this  case  should  satisfy 
them  of  his  having  been  seen  wearing  them 
on  two  different  occasions,  under  circum- 
stances which  satisfied  them  it  was  his 
general  practice.  To  the  opinion  of  the 
Court  refusing  the  instruction  asked,  and 
to  the  instruction  given,  the  defendant 
excepted. 

The  jury  found  the  defendant  guilty,  and 
assessed    his  fine   at  fifty  dollars;  and  the 


Court  rendered  a  judgment  upon  the  ver- 
dict ;  whereupon  the  defendant  applied 

599  *to  this  Court  for  a  writ  of  error, 
which  was  allowed. 

By  the  Court.     The  judgment  is  affirmed. 

Smith  and  Ivomax,  J's,  dissented. 


Armstead's  Case. 

Jane  Term,  1860. 

Criminal    Practice— RecaUing    Witness    after  Arya- 

nenl*— The  attorney  for  the  Oommonwealth  al- 
lowed to  recall  a  witness,  and  ask  him  a  question, 
after  the  attorney  had  made  his  openln^r  ar^rn- 
ment,  and  one  of  the  counsel  for  the  prisoner 
had  spoken  in  his  defence. 

John  A.  H.  W.  R.  Armstead  was  indicted 
in  the  Circuit  court  of  Henrico  and  the  city 
of  Richmond  for  larceny,  in  stealing-  a 
horse  and  buggy,  the  property  of  Thomas 
Duke.  On  the  trial,  after  the  Common- 
wealth had  concluded  its  evidence  tending 
to  prove  the  horse  and  buggy  in  question 
had  been  hired  by  the  prisoner  of  Thomas 
Duke  on  the  3d  of  March  1849,  in  Richmond, 
and  afterwards  disposed  of  by  him  at 
Powhatan  courthouse,  on  the  5th  of  March ; 
and  also  other  evidence  tending  to  shew  the 
felonious  intent  of  the  prisoner;  and  after 
the  attorney  for  the  Commonwealth  had 
closed  his  opening  argument,  and  one  of 
the  prisoner's  counsel  had  made  his  argu- 
ment for  the  defence,  the  attorney  for  the 
Commonwealth  moved  the  Court  to  allow 
him  to  recall  a  witness,  Thomas  Duke, 
who  had  been  before  examined,  and  to  ask 
him  a  question  not  before  put ;  the  attorney 
stating  that  he  did  not  have  the  record  of 
the  examination  in  the  Hustings  court,  and 
therefore  was  not  informed  of  what  had 
been  deposed  to  by  the  witnesses  in 
600  that  Court.  The  prisoner's  ^counsel 
objected  to  the  motion,  but  the  Court 
allowed  the  witness  to  be  recalled,  and 
asked,  **If  the  prisoner  on  Saturday  even- 
ing, the  3d  March  1849,  when  he  hired  the 
horse  and  buggy  in  question,  gave  him  his 
name?'*  The  answer  to  which  was,  **Hc 
said  his  name  was  J.  Scott."  To  this 
question  and  answer  the  prisoner's  counsel 
objected  as  irregular  and  inadmissible,  and 
excepted  to  the  opinion  of  the  Court  ad- 
mitting them. 

The  jury  found  the  prisoner  guilty;  and 
fixed  the  term  of  his  imprisonment  in  the 
penitentiary  at  five  years ;  and  the  Court 
sentenced  him  accordingly.  Whereupon  he 
applied  to  this  Court  for  a  writ  of  error. 

By  the  Court.     The  writ  of  error  is  denied. 


*See  principal  case  cited  in  Schonberper  t.  Com.. 
86  Va.  402,  10  S.  E.  Rep.  718. 

The  trial  court  may.  in  the  exercise  of  a  sound 
discretion,  admit  evidence  after  argument.  See 
foot-noU  to  McDowell  y.  Crawford,  11  GratL  3i8: 
Livingston's  Case,  7  Oratt  658,  and  foot-note. 
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Commonwealth  v.  Harris  and  Hickman. 

Jane  Term,  I860. 
I.  Criminal  L«w— 5«le  of  Ardent  SplHtst— Joint  indict- 

■cnt*— Two  persons  may  be  Jointly  Indicted  or 
proceeded  against,  by  information,  for  retailing 
ardent  spirits  witbont  license, 
a.  Saia  Smmc  Snmet— Sepnmto  Riie.-h— Upon  tbeir 
conTictlon  tbere  sbonld  be  a  separate  fine  asrainst 
eacb  of  tblrty  dollars. 

At  the  June  term  1849,  of  the  Huatingfs 
court  of  Danville,  the  grand  jury  presented 
James  B.  Harris  and  John  Hickman  for 
selling  ardent  spirits  to  be  drank  where 
sold,  without  a  license,  to  Hugh  Ramey. 
Upon  this  presentment  an  information  was 
filed,  to  which  the  defendants  pleaded 
jointly  **not  guilty;"  and  were  tried  to- 
gether, when  the  jury  found  them  guilty 
in  manner  and  form  as  was  alleged  in  the 
information. 

When  the  jury  brought  in  their  verdict, 
the  defendants   moved   the  0>urt  to  arrest 

the  judgment  on  the  grounds, 
601         *lst.  That  the  information  charges 
the  offence  jointly  against  the  defend- 
ants for  committing  jointly  one  ofFence. 

2d.  That  the  verdict  of  the  jury  is  joint 
against  the  two  defendants ;  and  the  judg- 
ment of  the  Court,  if  entered  up,  must  im- 
pose a  fine  upon  them  jointly  for  one 
offence. 

But  the  Court  overruled  the  motion,  and 
gave  a  judgment  against  each  of  the  de- 
fendants for  thirty  dollars,  the  fine  im- 
posed by  the  statute,  for  the  use  of  the 
Literary  fund,  and  the  costs. 

The  defendants  applied  to  the  Judge  of 
the  Circuit  court  of  Pittsylvania  for  a  writ 
of  error  to  this  judgment,  which  was 
awarded.  And  when  the  cause  came  on  to 
be  heard,  the  Court  with  the  assent  of  the 
defendants,  adjourned  to  this  Court  the 
questions : 

1st.  Can  two  persons  be  jointly  indicted, 
or  proceeded  againnt  by  information,  for 
retailing  ardent  spirits? 

2d.  Is  the  judgment  of  the  Hustings  court 
of  Danville  right  in  rendering,  on  the  find- 
ing of  the  jury,  a  several  fine  against  each 
of  the  plaintiffs  in  error,  for  thirty  dollars 
each;  or  should  the  Court  have  rendered 
judgment  against  them  jointly  for  the  sum 
of  thirty  dollars  and  the  costs? 

3d.  What  judgment  ought  the  Court  to 
pronounce  in  this  cause? 

•Crimiaal  Law- Sale  of  Ardent  Spirtts-Joint  Indict- 
ment—Two persons— even  husband  and  wife— may 
be  Jointly  Indicted  for  retailing  ardent  spirits 
without  license.    Ck>m.  y.  Hamor.  8  Gratt.  696. 

t5ame—5«Be—5aaie— Separate  Pine.— But.  altbouffh 
there  Is  a  joint  indictment,  if  convicted,  the  fine 
should  be  assessed  separately,  and  judfirment  ren- 
dered against  each  defendant.  Com.  v.  Hamor,  8 
Gratt.  dM:  Com.  v.  Ray,  1  Va.  Cas.  262,  and/oo^fk>ftf; 
GUI  V.  State,  TO  W.  Va.  488. 20  S.  E.  Rep.  572. 

iSee  monographic  note  on  'Indictments,  Informa- 
tions and  Presentments*'  appended  to  Boyle  v. 
Com..  14  Gratt  074;  monosraphic  note  on  "Intoxicat- 
ing Uanors**  appended  to  Thon  v.  Com..  81  Gratt 
897. 


IvOMAX,  J.,  delivered  the  opinion  of  the 
Court. 

Upon  the  first  question  adjourned,  this 
Court  is  unanimously  of  opinion,  that  two 
or  more  persons  may  be  jointly  indicted 
for  retailing  ardent  spirits  without  a  li- 
cense. 

Upon  the  second  question,  a  majority  of 
the  Court  is  of  opinion,  that  the  judgment 
of  the  Hustings  court  of  Danville  for  sev- 
eral   fines  of  thirty  dollars  against  each  of 

the  plaintiffs  in  error,  is  correct. 
602  *Upon  the  third  question  adjourned, 
a  majority  of  the  Court  is  of  opinion, 
that  judgment  should  be  rendered  in  the 
Circuit  court  affirming  the  judgment  of  the 
Hustings  court  of  Danville. 


Bacon  v.  The  Conn  men  wealth. 

June  Term,  1860. 

Criminal  Law— Deaial  of  Owner's  Rlffht  of  Property  in 
Slaves— Statute— Wliat  CommoDwealtli  Host  Show.— 

On  a  prosecution  under  the  act  of  1847-48,  ch.  10,  | 
S4,*  for  punlshinff  every  free  person  who  by  speak- 
ing or  writing  shall  maintain  that  owners  have  no 
riirht  of  property  in  their  slaves,  it  is  Incumbent  on 
the  Commonwealth  to  shew,  in  the  alleged  speak- 
ing, that  the  defendant  denied  the  riffht  of  owners 
to  property  In  their  slaves;  and  also  to  shew  that 
that  denial  was  maintained  by  him.  Thelanflruasre 
must  plainly  express  the  denial,  or  In  its  plain 
meaning  necessarily  imply  It. 

At  the  April  term  for  1849,  of  the  Circuit 
court  of  Grayson  county,  Jarvis  C.  Bacon, 
a  free  person,  was  indicted  for  that  on  the 
26th  of  March  1849,  he  did  by  speaking, 
maintain  that  owners  have  not  right  of 
property  in  their  slaves.  On  the  trial  the 
jury  found  hiip  guilty,  and  assessed  his 
fine  at  49  dollars  62}r^  cents.  Whereupon  he 
moved  the  Court  for  a  new  trial. 

Upon  this  motion  the  Court  below  certi- 
fied the  facts  proved  upon  the  trial  as  fol- 
lows :  That  the  defendant,  who  is  a  minister 
of  the  gospel,  on  Sunday  before  Christmas 
1848,  in  the  county  of  Grayson,  preached  a 
sermon  from  the  text  in  the  New  Testament : 
**Ye  are  the  salt  of  the  earth,"  or  **Ye  are 
the  light  of  the  world. ' '  That  he  proceeded 
to  point  out  the  duty  of  Christians,  and  in 
the  conclusion  of  his  discourse,  after 
603  citing  a  *passage  of  scripture  which 
related  to  the  overthrow  of  the  tables 
of  the  money  changers  in  the  temple,  said 
that  those  persons,  (alluding  to  the  money 
changers, )  were  pronounced  by  our  Saviour, 
thieves  and  robbers ;  and  then  observed  that 
there  were  thieves  and  robbers  in  the  church 
at  this  day.  In  illustration  of  this  view, 
the  defendant  said:  '*If  I  was  to  go  to  my 
neighbour's  crib  and  steal  his  corn,  you 
would  call  me  a  thief,  but  that  it  was  worse 

♦The  act  says:  "Any  free  person  who,  byspeak- 
InfiT  or  wrltinff,  shall  maintain  that  owners  have  not 
rlffht  of  property  in  their  slaves,  shall  be  punished 
by  confinement  In  the  jail,  not  more  than  twelve 
months,  and  by  fine  not  exceeding  five  hundred 
dollars." 
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to  take  a  human  being*  and  keep  him  all  his 
life,  and  give  him  nothing  for  his  labour, 
except  once  in  a  while  a  whipping  or  a  few 
stripes.*'  Defendant  did  not  mention  the 
name  of  slave  owners  or  masters  of  slaves 
at  any  time  during  his  discourse ;  but  wit- 
ness stated  that  he  understood  these  re- 
marks to  refer  to  slaveholders.  These  were 
all  the  facts  proved;  and  thereupon  the 
Court  adjourned  to  this  Court  the  question : 
Ought  this  Court  to  grant  a  new  trial  in 
this  cause? 

The  case  was  argued  in  writing  by  Ful- 
ton and  Buckingham  for  the  defendant. 

The  indictment  in  this  case  is  founded 
upon  the  24th  section  of  the  10th  chapter  of 
the  Criminal  Code  of  Virginia,  which  pro- 
vides that  *'any  free  person  who,  by  speak- 
ing or  writing,  shall  maintain  that  owners 
have  not  right  of  property  in  their  slaves, 
shall  be  punished  by  confinement  in  the 
jail  not  more  than  twelve  months,  and  by 
fine  not  exceeding  five  hundred  dollars, "  &c. 

The  evidence  in  support  of  the  indictment 
shews  that  the  defendant,  who  was  a  min- 
ister of  the  gospel,  on  a  certain  occasion 
delivered  a  sermon  from  one  or  the  other 
of  two  texts  of  scripture.  **Ye  are  the 
salt  of  the  earth,"  or  **Ye  are  the  light  of 
the  world;"  in  which  he  proceeded  to  point 
out  the  duty  of  Christians,  and  in  the  con- 
clusion of  his  discourse,  after  citing  a  pas- 
sage of  scripture  which  related  to  the 
overthrow  of  the  tables  of  the  money 
604  changers  in  the  temple,  said  *that 
they  were  pronounced  by  our  Saviour, 
*^ thieves  and  robbers,*'  and  then  observed 
that  there  were  '^thieves  and  robbers  in  the 
church  at  this  day, ' '  and  in  illustration  of 
this  said  that  if  he  were  to  go  to  his  neigh- 
bour's crib  and  steal  his  corn  he  would  be 
called  a  thief,  but  that  it  was  worse  to  take 
a  human  being  and  keep  him  all  his  life 
and  give  him  nothing  for  his  labour,  except 
once  in  a  while  a  whipping  or  a  few  stripes. 
The  defendant  did  not  mention  the  name  of 
slave  owners  or  masters  of  slaves  at  any 
time  during  his  discourse.  It  was  the  mere 
inference  of  a  single  witness  from  the  re- 
marks just  quoted,  that  he  referred  to  the 
relation  of  master  and  slave.  In  speaking 
of  the  ** right  of  property,"  in  the  section 
referred  to,  the  I^egislature  clearly  meant  a 
legal  right — a  right  derived  from  civil  com- 
pact, by  which  every  citizen  of  the  State 
acquires,  holds  and  disposes  of  property. 
Beyond  this  point  the  I^egislature  could  not 
go,  without  transcending  the  limits  pre- 
scribed by  the  constitution  of  the  State, 
which  declares  that  they  shall  pass  no  *'law 
abridging  the  freedom  of  speech."  **Nor 
shall  any  man  be  enforced,  restrained, 
molested  or  burthened  in  his  body  or  goods, 
or  otherwise  suffer  on  account  of  his  reli- 
g'ious  opinions  or  belief,  but  all  men  shall 
be  free  to  profess,  and  by  argument  to 
maintain,  their  opinions  in  matters  of  re- 
ligion, and  the  same  shall  in  no  wise  affect, 
diminish  or  enlarge  their  civil  capacities." 

In  the  doctrines  and  discipline  of  the 
Methodist  Episcopal   Church,  the  question 


is  asked,  '^What  shall  be  done  for  the  ex- 
tirpation of  the  evil  of  slavery?" 

The  answer  is:  **We  declare  that  we  are 
as  much  as  ever  convinced  of  the  great  evil 
of  slavery ;  therefore  no  slaveholder  shall 
be  eligible  to  any  official  station  in  our 
church  hereafter,  when  the  laws  of  the  State 
in  which  he  lives  will  admit  of  emancipa- 
tion, and  permit  the  liberated  slave  to  en- 
joy freedom,"  Ac. 

605  *Dr.  Adam  Clark,    in   his  commen- 
tary  on    the    5th    verse   of    the    6th 

chapter  of  £^phesians  says:  ''In  heathen 
countries  slavery  was  in  some  sort  excusa- 
ble; among  christians  it  is  an  enormity 
and  a  crime,  for  which  perdition  has 
scarcely  an  adequate  state  of  punish- 
ment." 

These  works  are  every  where  to  be  found 
in  the  State  of  Virginia ;  they  are  read  by 
all,  and  the  sentiments  expressed  in  the 
above  extracts  approved  by  many. 

Would  any  man,  who,  by  speaking-  or 
writing,  should  maintain  the  correctness 
of  these  sentiments,  incur  the  penalty  im- 
posed by  the  section  in  question?  It  is  be- 
lieved he  would  not.  Many  believe  slavery 
to  be  inconsistent  with  the  doctrines  tang-ht 
by  scripture ;  and  to  attempt  to  maintain 
the  proposition,  either  by  speaking  or  writ- 
ing, would  be  no  violation  of  the  statute. 
Whether  such  a  position  be  tenable  or  not, 
does  not  matter  here,  the  right  to  discuss 
it  is  guarantied  by  the  constitution ;  a  rig-ht 
which  no  earthly  tribunal  can  take  away  or 
abridge. 

The  defendant  in  this  case  was  addressing 
his  remarks  to  the  members  of  the  church ; 
he  did  not  allude  to  or  assail  any  law  of 
the  State,  or  attempt  to  impug-n  any  right 
conferred  by  law  upon  the  citizens,  but  was 
attempting  to  prove  the  sinfulness  of  mem- 
bers of  the  church  keeping  human  beings 
at  labour  during  their  lives,  and  giving 
them  nothing  in  return  but  stripes.  In 
this  he  probably  alluded  to  the  relation  of 
master  and  slave,  but  a  man  may  argue 
that  slavery  is  a  sin,  or  a  crime  against  the 
laws  of  God,  without  thereby  violating  the 
laws  of  man.  The  legal  right  to  property 
is  sometimes  acquired  by  operation  of  law, 
which  justice  would  withhold.  In  such  case 
it  might  be  well  maintained  that  the  man 
who  avails  himself  of  his  legal  advantage, 
is  guilty  of  a  great  moral  wrong ;  and  this 
too  without  condemning  the  law  or  denying 
the  right  under  it.  That  there  is  a  dis- 
tinction between  legal  and  moral  rights 
and  legal  and  moral   wrongs,    (if  the 

606  expression    *may    be    permitted)     no 
argument  is  necessary  to  prove.     How 

far  the  citizen  may  go  in  maintaining  his 
opinions  respecting  religion  or  the  duty  of 
Christians  is  a  question  with  which  the 
Legislature,  it  is  presumed,  has  nothing  to 
do.  The  defendant,  as  has  been  said,  was 
addressing  the  members  of  his  church,  and 
the  language^  used  by  him  on  that  occasion 
was  intended  in  the  same  sense  of  the  text 
of  scripture  referred  to  by  him  respecting 
the  money  changers  in  the  temple.  The 
meaning    there    was   not    that    the    money 
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chang-ers  had  actually  stolen  any  thing 
from  the  temple,  but  the  wonis  were  in- 
tended in  a  wholly  different  sense.  So  with 
the  defendant,  who  believed  slavery  to  be 
sinfaU  and  inconsistent  with  true  religion, 
and  that  professors  of  religion  who  held 
haman  beings  in  bondage,  were  violating 
the  laws  of  God,  declared  that  there  were 
thieves  and  robbers  in  the  church  at  the 
present  day,  as  well  as  in  the  days  of  our 
Saviour  on  earth,  and  with  a  view  no  doubt 
of  giving  force  to  the  expression,  made  use 
of  the  comparison  spoken  of  by  the  witness. 
If  it  be  true  that  the  citizen  has  the  right 
to  discuss  and  maintain  by  argument  his 
own  opinions  as  to  the  moral  right  to  hold 
hnman  beings  in  t>ondage,  then  no  expres- 
sion which  he  might  use,  however  strong  it 
might  be  in  attempting  to  prove  the  wrong, 
could  subject  him  to  punishment  under 
hnman  laws.  To  constitute  crime,  the  in- 
tent must  be  manifest.  In  this  case  there 
ia  no  evidence  shewing  an  intention  to 
▼iolate  the  statute.  The  defendant  did  not 
allude  to  the  institution  of  slavery,  or  the 
legal  right  by  which  they  are  held  as  prop- 
erty. To  subject  him  to  punishment  upon 
the  evidence  in  the  cause  would,  it  is  hum- 
bly conceived,  take  from  the  citizen  the 
safeguard  afforded  him  by  the  constitution 
of  the  State.  It  is  fair  to  presume  that  as 
the  defendant  did  not  deny  the  legal  right 
of  owners  to  property  in  their  slaves,  he 
admitted  or  conceded  that  right  to  exist  by 

virtue  of  the  law  of  the  land,  and  that 
607     his  remarks   from  *the  proof  must  t>e 

applied  to  the  evil  of  slavery  in  the 
church. 

I^OMAX,  J.,  delivered  the  opinion  of  the 
Court. 

Any  statute  tending  to  restrain   the  exer- 
cise of  the  freedom  of  speech,  or  supposed 
to  have   such  tendency,    should  be    strictly 
construed  by  the  Courts.     This  should  more 
especially  be  the   case  when  the  exercise  of 
that  fre^om  has  for  its   object  matters  of 
religions  doctrine  and  discipline.    The  acts 
of  the  Lregislature  should  receive  their  con- 
struction   in    harmonious   deference  to  the 
principles  of   the   constitution   relating  to 
the    freedom   of    speech    and   of   religious 
faith.     The  Liegislature  has  enacted  (Sess. 
Acts   1847-8,    ch.    10,  {  24,)  that  "any  free 
person  who,  by  speaking  or   writing,   shall 
maintain    that   owners    have    not   right  of 
property  in  their  slaves,  shall  be  punishable 
by  confinement   in   the  jail,  not  more  than 
twelve  months,  and  by  fine  not  exceeding 
five  hundred  dollars."    It  is  charged  in  the 
indictment   that  the  defendant,  on  the  26th 
of  March  1849,  did,  by  speaking,  maintain 
that   owners   have  not  right  of  property  in 
their  slaves.     The  words  spoken  are  not,  as 
in  strictness  perhaps  they  should  have  been, 
set  out  in  the  indictment,    neither  in  their 
tenor  nor  in  their  substance.     The  proof  is 
that  the   occasion    of  the  alleged  speaking 
was  at  a  religious   meeting,  on  Sunday  be- 
fore Christmas  1848,    when    the   defendant, 
who  is  a  minister  of  the  gospel,  preached  a 
sermon    from   the   text  in  the  New  Testa- 


ment: ** Ye  are  the  salt  of  the  earth,"  or 
**Ye  are  the  light  of  the  world, ".in  which 
he  proceeded  to  point  out  the  duty  of  Chris- 
tians. The  occasion  was  in  itself  innocent, 
and  unless  it  be  clearly  shewn  that  its 
sanctity  was  abused  to  purposes  plainly 
illegal,  the  preacher  who  ministered  should 
not  be  subjected  to  criminal  animadversion. 
We  may  not  unreasonably  suppose,  from 
such  a  text  as  that  which  was  selected,  the 
discourse  was  directed  mainly  to  the 

608  professing     Christian    *members    of 
that  church,    of  which  the  defendant 

was  the  minister,  to  whatever  denomination 
it  may  have  belonged.  In  holding  up  the 
spirituality  of  their  creed  for  their  consid- 
eration, and  the  corresponding  spirituality 
of  life  and  conversation  for  their  instruc- 
tion and  edification,  he  might  well  be  al- 
lowed to  admonish  them  to  abstain  from 
many  indulgences,  without  questioning,  in 
a  secular  point  of  view,  the  lawfulness  of 
such  indulgences.  As  was  said  by  St.  Paul 
in  regard  to  his  spiritual  duties,  *  'All  things 
are  lawful  for  me,  but  all  things  are  not 
expedient;  all  things  are  lawful  for  me, 
but  all  things  edify  not."  To  dissuade 
a  member  of  a  Christian  flock  from  mer- 
chandizing in  slaves,  or  taking  and 
keeping  human  beings  in  slavery,  may 
be  done  by  a  pastor,  without  any  denial  of 
the  right  of  owners  to*  property  in  their 
slaves.  A  spiritual  law,  apart  from  human 
law,  might  be  inculcated  by  him  upon  their 
consciences  for  their  peculiar  government, 
according  to  their  creed,  without  exciting, 
or  intending  to  excite,  any  spirit  of  rebel- 
lion against  the  law  of  the  land;  which, 
according  to  Christian  doctrine,  all  are 
bound  to  obey.  With  the  fullest  sense  of 
the  sanctions  with  which  the  rights  of 
owners  to  property  in  their  slaves  have  been 
clothed  by  the  law  of  the  State,  and  the 
law  of  nations,  and  the  law  of  the  scrip- 
tures, and  with  the  most  profound  submis- 
sion to  these  sanctions,  he  might  innocently 
urge  an  abstinence  from  the  enjoyment  of 
these  rights,  as  not  being  expedient,  or  as 
inconsistent  with  the  professions  of  a  pecu- 
liar religious  faith. 

It  is  incumbent  upon  the  Commonwealth 
to  shew,  in  the  alleged  speaking,  that  the 
defendant  denied  the  right  of  owners  to 
property  in  their  slaves ;  and  also,  to  shew 
that  that  denial  was  maintained  by  him; 
which  would  seem  to  imply  the  considera- 
tion of  an  effort  made,  by  adducing  facts, 
or  proofs  or  arguments,  to  verify  that  de- 
nial.    The  defendant's  language  must 

609  *plainly   express  that  denial,    or,  in 
its  plain  meaning,  necessarily   imply 

it.  Its  import  of  the  offensive  proposition, 
owners  have  no. right  of  property  in  their 
staves,  must  be  clear  and  without  any  am* 
biguity  of  construction,  leading  to  a  mean- 
ing that  is  wholly  innocent.  The  evidence 
is,  that  tn  the  discourse  which  the  defend- 
ant preached  upon  the  text  before  cited, 
after  proceeding  to  point  out  the  duty  of 
Christians,  towards  the  conclusion  of  his 
discourse,  the  defendant  cited  a  passage  of 
scripture,  which   related   to   the  overthrow 
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of  the  tables  of  the  money  changers  in  the 
temple;  and  said,  those  persons  (alluding^ 
to  the  money  changers,)  were  pronounced 
by  our  Saviour,  thieves  and  robbers;  and 
there  are  thieves  and  robbers  in  the  church 
at  this  day.  If  I  were  to  go  to  my  neigh- 
bour's crib  and  steal  his  corn,  you  would 
call  me  a  thief;  but  that  it  was  worse  to 
take  a  human  being  and  keep  him  all  his 
life,  and  give  him  nothing  for  his  labour, 
except  once  in  a  while  a  whipping  or  a  few 
stripes.  And  this  remark  was  understood 
by  the  witness,  to  refer  to  slaveholders; 
though  the  words  slaves  or  slaveowners 
were  not  used  by  the  defendant  in  his  dis- 
course. 

If  it  was  the  design  of  the  defendant  in 
this  discourse,  to  dispute  or  deny  any  rights 
of  property,  there  was  no  fitness  for  such  a 
purpose  in  the  incident  cited  by  him.  In 
that  transaction  our  Saviour  was  vindi- 
cating no  rights  of  property ;  nor  was  he 
accusing  or  judging  the  offenders,  in  any 
secular  sense,  for  any  transgression  of  civil 
or  social  rights.  It  was  not  for  any  crime 
against  the  judicial  law  that  he  reproved 
them;  but  for  the  spiritual  sin  of  desecra- 
ting His  father's  house — the  house  of  prayer, 
and  by  their  unholy  and  sacriligeous  pur- 
suit of  gain  in  the  temple,  converting  it 
into  the  den  of  thieves.  The  right  of  prop- 
erty of  the  money  changers  and  those  who 
bought  and  sold  in  the  temple,  was  not 
animadverted  upon  or  questioned. 
610  The  language  *was  strongly  figura- 
tive. It  could  not  literally  be  under- 
stood that  the  temple  had  sunk  into  a  den 
by  reason  of  its  desecration,  nor  could  the 
money  changers  and  those  who  bought  and 
sold,  with  a  title  unimpeached  in  the  money 
and  the  goods,  be  literally  understood  to  be 
thieves,  in  the  sense  of  those  who  had  stolen 
property,  because  of  the  sinful  cupidity,  in 
the  indulgence  of  which  they  may  have 
shewn  a  strong  resemblance  to  thieves.  It 
was  their  spiritual  guilt  and  not  any  secular 
criminality  He  was  reproving.  Thieves 
were  spoken  of,  upon  the  occasion,  in  a 
sense  similar  to  that  when  upon  another 
occasion.  He  said,  ''he  that  entereth  not  by 
the  door  into  the  sheep-fold,  but  climbeth 
up  in  some  other  way,  is  a  thief  and  a  rob- 
ber." There  seems  therefore,  no  warrant 
found  in  the  passage  cited  by  the  defendant 
from  the  scripture,  for  interpreting  his 
denunciation  of  thieves  and  robbers  in  the 
church  at  this  day,  in  any  other  sense  than 
as  sinners,  not  as  malefactors  against  any 
social  or  civil  rights  of  property.  So  un- 
derstood, the  words  thieves  and  robbers 
could  cast  no  hue  of  criminal  import  upon 
the  rest  of  the  defendant's  expressions. 
But,  supposing  that  the  words  thieves  and 
robbers  were  used  by  the  defendant  in  the 
ordinary  sense  of  larcenous  violators  of  the 
rights  of  property,  it  would  be  extremely 
difficult  to  find  a  construction  of  this  ob- 
scure and  incoherent  fragment  of  the  de- 
fendant's discourse,  as  presented  by  the 
testimony,  that  would  make  it  tantamount 
to  the  offensive  proposition,  distinctively 
expressed  in  the  statute,   that  owners  have 


not  right  of  property  in  their  slaves ;  and 
which  the  law  requires  should  be  proved  to 
have  been  clearly  maintained  by  the  alleged 
speaking.  The  matter  which,  it  would 
seem,  the  defendant  proposed  to  maintain 
was,  that  there  were  thieves  and  robbers  in 
the  church  at  this  day.  With  that  proposi- 
tion, whether  understood  in  a  spiritual  or 
worldly  sense,  the  penalties  of  the  law  have 
no   concern.      All   that    followed    the 

611  ^enunciation     of     that     proposition, 
seems  to  have  been  adduced  as  proofs 

and  arguments,  or  as  the  witness  tells  us 
an  illustration,  (such  as  they  were,)  to 
maintain  that  main  proposition,  without 
any  effort  to  maintaitr^  the  matters  them- 
selves which  were  so  adduced.  **If  I  were 
to  go  to  my  neighbour's  crib  and  steal  his 
com,"  says  the  defendant,  ''you  would  call 
me  a  thief. ' '  That  may  be  very  true.  But 
taken  in  the  hypothetical  manner  in  which 
it  was  spoken,  without  any  direct  connec- 
tion with  or  pertinent  application  to  the 
matter  in  hand,  it  is  not  eas3'  to  perceive 
its  bearing,  as  an  argument  or  illustration 
to  maintain  the  point  proposed,  that  there 
were  thieves  and  robbers  in  the  church  at 
this  day.  In  connection  and  in  dependence 
upon  this  vague  and  apparently  incoherent 
assertion  as  to  the  crime  of  stealing  com 
from  a  neighbour's  crib ;  and  by  way  of 
comparison  with  it,  he  proceeds  to  assert, 
without  any  argument  or  prbo^ to  maintain, 
that  "it  is  worse  (than  thus  stealing  com.) 
to  take  a  human  being  and  keepliim  all  his 
life,  and  give  him  nothing  for  his  labour, 
except  once  in  a  while  a  whipping  or  a  few 
stripes."  We  will  nqt  pause  to  enquire 
whether  this  remark^^must  necessarily,  in 
legal  construction,  have  reference  to  slaLves 
and  slaveowners.  The  witness  so  under- 
stood it.  In  this  casuistry,  in  the  compari- 
son of  hypothetical  guilt,  why  was  this 
taking  and  keeping,  as  described,  worse 
than  stealing  the  com?  Furtively,  to  take 
and  keep  a  slave,  as  in  the  case  of  the  corn, 
is  legally  and  morally  admitted  to  be  worse. 
So  inhumanl3''  to  take  and  keep  a  slave  in 
the  manner  described,  without  any  recom- 
pense, of  suitable  comforts  or  necessaries, 
for  his  labour,  except  once  in  a  w^hile  a 
whipping,  &c.,  might,  to  the  feelings  of  a 
humane  casuist,  be  worse  in  the  scale  of 
guilt,  than  stealing  com;  or  worse  than 
murder,  or  arson,  or  other  crime  against 
the  person  or  property  of  another.  In  either 
of  these  views,  this  remark  made  to  main- 
tain    the   proposition  that  there  w^ere 

612  thieves   and   robbers  *in    the  chnrch, 
&c.,    would  be  entirely  innocent.     If 

there  be  any  ambiguity  in  its  meaning, 
why  should  a  Court,  guided  by  the  spirit  of 
the  constitution,  which  favours  the  ^eedom 
of  speech  and  of  religious  faith,  reject  in 
this  criminal  prosecution,  this  innocent 
construction,  and  fasten  upon  another,  that 
makes  such  speaking  a  crime?  To  arri^^ 
at  that  criminal  meaning,  it  will  be  neces- 
sary for  the  Court,  by  construction  to  sa|>- 
ply  other  words  as  spoken  or  intended  t>y 
the  defendant,  which  he  did  not  speak  or 
necessarily   intimate.     We   must  make  him 
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saj,  that  to  take  and  keep  a  human  being 
(or  say  slave, )  is  worse  than  stealing*  com, 
such  taking  and  keeping  being  equally 
without  right  of  property  in  the  slaveowner, 
as  in  the  thief  who  has  stolen  the  corn. 

This  case  comes  before  this  Court  upon  a 
question  adjourned  by  the  Circuit  court 
upon  a  motion  for  a  new  trial,  after  a  ver- 
dict of  conviction.  There  has  been  no  rat- 
ification or  concurrence  of  the  Judge  who 
presided  at  the  trial  in  that  verdict.  This 
Court  therefore,  upon  this  question  occupies 
the  seat  of  that  Judge,  upon  the  motion 
pending  before  him.  Upon  the  matters  so 
adjourned,  this  Court  is  of  opinion  that  the 
proofs  set  forth  in  tiie  record  are  not  suffi- 
cient for  the  conviction  of  the  accused  in 
this  case ;  and  consequently  that  the  motion 
for  a  new  trial  should  be  allowed. 


613     *Qray8on  v.  The  Commonwealth. 

(Absent  FiEiiD.*  J.) 

June  Term,  1850. 

CrtafaMlLsw— New  Trial— After  Two  Concarrlng  Ver- 
4lcts.t— A  new  trial  granted  to  a  prisoner  cod  vie  ted 
of  murder  lo  the  first  detrree.  after  two  concur- 
rinir  verdicts,  approved  by  the  Jad^ewho  presided 
at  the  trials:  the  evidence  belnf  wholly  insufflclent 
to  sustain  the  verdict  and  Judgment 

This  is  the  sequel  of  the  case  reported  in 
6th  Grattan,  p.  712.  The  prisoner  was 
again  tried  at  the  June  term  of  the  Circuit 
court  of  Culpeper  county  for  1850,  when  he 
was  again  found  guilty  of  murder  in  the 
first  degree,  and  sentenced  to  be  hung. 

The  prisoner  moved  the  Court  to  set  aside 
the  verdict  and  judgment,  on  the  ground 
that  the  verdict  was  contrary  to  the  evi- 
dence ;  but  the  Court  overruled  the  motion. 
Whereupon  the  prisoner  excepted,   and   ap- 

*He  had  tried  the  cause  In  the  Circuit  court 
4f(rw  Trial— Verdict  Contrary  to  Weight  of  Bvldence. 

—The  principal  case  and  Orayson  v.  Com.,  6  Oratt 
712  (of  which  the  prluclpal  case  is  the  sequel),  are 
cited  several  times  as  prominent  amonsr  those  cases 
in  which  verdicts  of  juries  have  been  set  aside  by 
the  appellate  court  because  of  the  insufficiency  of 
the  evidence.  Johnson  v.  Com..  29  Oratt  817:  Leath 
V.  Com..  82  Gratt  881 :  Martin  v.  Thayer,  87  W.  Va. 
60.  16  S.  E.  Rep.  406;  foot-noU  to  Smith  v.  Com..  21 
Gratt  800. 

Bvtrlcece  Confiictliiff— Reinssl  to  Certify  Pacts.— To 
Che  point,  that  when  the  evidence  is  conflicting,  the 
court  may  refuse  to  certify  the  facts  proved,  see  the 
principal  case  cited  in  Powell  v.  Tarry,  77  Va.  200. 
See  also.  foot^MU  to  Caldwell  v.  Craiff,  21  Oratt  1S2: 
monoffrapblc  note  on  "Bills  of  Exception"  appended 
to  Stoneman  v.  Com..  26  Oratt  887. 

CrlniliMd  Law— drcomstantlal  Evidence.— On  the 
subject  of  circumstantial  evidence  in  criminal 
cases,  see  the  principal  case,  and  Orayson's  Case,  6 
Gratt  711.  <:ited  in  Cluverius  v.  Com.,  81  Va.  868; 
Anderson  v.  Com..  88  Va.  820,  2  S.  E.  Rep.  281;  Brown 
V.  Com.,  87  Va.  220,  12  S.  E.  Rep.  472;  Brown  v.  Com.. 
80  Va.  S70, 16  S.  E.  Rep.  250.  See  also,  on  this  subject 
foat^moU  to  Johnson  v.  Com..  20  Oratt  706:  fooUfwte 
to  Dean  v.  Com.,  82  Oratt  012. 


plied  to  this  Court  for  a  writ  of  error,  which 
was  awarded. 

The  facts  spread  upon  the  record  are  in 
most  respects  the  same  as  those  which  ap- 
peared on  the  former  trial ;  and  thej  are 
stated  fully  in  the  report  of  the  case  in  6th 
Grattan.  The  only  differences  in  the  state- 
ment of  the  evidence  are,  first,  as  to  the 
time  when  the  youngf  men  left  the  store  on 
the  evening  previous  to  the  murder.  It  was 
stated  on  the  last  trial  that  two  of  them 
remained  about  fifteen  minutes  after  the 
others  went  away;  and  when  they  left  it 
was  the  darkest  time  of  the  night,  the  moon 
shining  brightly  all  night.  Second.  The 
evidence  as  to  the  appearance  of  the  pris- 
oner at  Huffman's  cabin,  and  his  going  out 
with  another  negro  and  a  white  boy,  to 
hunt  his  spade  and  shovel,  is  wholly 
omitted.  Third.  It  is  proved  that  the  spade 
and  shovel  were  not,  at  12  o'clock,  on  the 
day  after  the  murder,  in  the  spot  where 

614  they  were  found  at  9  o'clock  *that 
night;  that  spot  having  been  exam- 
ined by  some  of  the  persons  who  were 
searching  for  them.  Fourth.  The  pistol  of 
the  deceased,  which  was  taken  the  night  of 
the  murder,  was  found  in  July  or  August 
1849,  when  the  prisoner  was  in  close  custody, 
near  the  house  of  Greorge  Jeffries,  on  the 
side  of  the  path  leading  from  his  road  gate 
to  the  house,  in  a  place  where  it  could  not 
have  remained  long  without  discovery. 
Fifth.  During  the  inquest,  after  the  pris- 
oner's appeal  to  William  Wood,  he  further 
said  that  a  negro  man  named  Tom,  belongs 
ing  to  Woodford  Settle,  went  with  him  to 
the  store  and  saw  him  get  the  spade  and 
shovel ;  and  if  Tom  was  brought  he  would 
prove  it ;  but  the  said  Tom  came  and  denied 
it,  said  that  he  did  not  see  him  get  the 
spade  and  shovel ;  that  he  went  with  him  to 
the  store,  but  did  not  go  in ;  that  being  in 
a  hurry  to  have  a  plough  sharpened  at  Wil- 
liam Wood's  blacksmith  shop,  he  standing 
outside  of  the  store,  called  to  the  prisoner 
to  make  haste,  that  he  was  afraid  the  black- 
smith would  be  gone  to  bed ;  to  which  the 
prisoner  replied,  **You  go  on,  I  will  come 
on  presently ;' '  and  that  this  statement  was 
not  contradicted  by  the  prisoner.  Sixth. 
The  judge  certified  that  he  considered  the 
boy  Huffman  a  credible  witness,  though  he 
thought  him  mistaken  in  supposing  he  saw 
both  the  spade  and  shovel  when  sent  by 
William  Wood  to  see  them  at  his  house. 
Seventh.  After  the  inquest  had  been  taken 
and  signed,  the  prisoner  was  directed  to  be 
committed  to  jail,  when  it  was  proposed — 
the  certificate  of  facts  says — by  a  gentle- 
man present,  as  a  means  of  finding  out 
where  the  spade  and  shovel  were  to  be 
found,  that  the  prisoner  should  have  his 
hands  put  into  a  vice,  and  by  torture  com- 
pelled to  confess.  His  hands  were  put  into 
a  vice  and  the  force  of  the  screw  applied; 
but  he  persisted  in  the  statement  that  he 
had  before  made,  that  he  was  drunk,  had 
lost  his  spade  and  shovel,  and  did  not  know 

where  they  were. 

615  *The  case  was  argued  in  this  Court 
by  Bouldin   and   Cabell,   for  the  pris- 
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oner,  and   the   Attorney    Greneral,    for   the 
Commonwealth. 

IvKlGH,  J.,  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error,  at  the  spring  term 
in  the  year  1849,  of  the  Superior  Court  of 
law  and  chancery  for  the  county  of  Cul- 
peper,  was  indicted  for  the  murder  of  David 
W.  Miller,  and  upon  his  trial  was  found  by 
the  jury  guilty  of  murder  in  the  first  degree. 
He  then  moved  the  Court  to  grant  him  a 
new  trial,  but  his  motion  was  overruled, 
and  judgment  rendered  against  him  upon 
the  verdict.  This  Court  at  the  last  term 
reversed  the  judgment,  and  directed  that 
another  trial  of  the  case  should  be  had. 
This  trial  has  been  had,  and  the  same  ver- 
dict and  judgment  have  been  rendered 
against  the  accused ;  and  he  has  again  ap- 
plied to  this  Court  to  reverse  this  last  judg- 
ment. The  ground  upon  which  he  makes 
this  application  is,  that  the  evidence  in- 
troduced on  the  trial  was  wholly  insufficient 
to  prove  that  he  was  guilty  of  the  murder, 
or  in  any  manner  connected  with  it.  The 
evidence  is  set  forth  in  the  exception  taken 
to  the  opinion  of  the  Court  refusing  to 
award  a  new  trial. 

This  Court  is  fully  aware  of  the  weight 
which  ought  to  be  given  to  two  concurring 
verdicts,  approved  by  the  Judge  who  pre- 
sided at  the  trials ;  and  if  in  our  opinions  the 
evidence  made  even  a  probable  case  of  ^uilt, 
we  would  be  unwilling  to  disturb  the  judg- 
ment. But  at  the  last  term  this  Court  was 
of  opinion,  unanimously,  that  the  evidence 
introduced  on  the  first  trial  was  plainly  in- 
sufScient  to  connect  the  accused  with  the 
murder.  The  evidence  on  the  second  trial 
is  somewhat  different  from  the  evidence  on 
the  first  trial,  but  this  difference  is  favour- 
able to  the  accused ;  and  after  examining 
the  testimony  anew,  we  are  again 
616  unanimously  of  opinion,  *that  it  is 
wholly  insufficient  to  sustain  the  ver- 
dict and  judgment. 

We  do  not  deem  it  necessary  to  make  a 
minute  examination  of  all  the  evidence, 
because  we  think  it  plain  that  the  circum- 
stances relied  on  to  prove  the  guilt  of  the 
accused  are  alight  or  are  sufficiently  ex- 
plained. These  circumstances,  or  rather 
the  circumstances  tending  most  strongly  to 
prove  the  guilt  of  the  accused  are,  that  he 
was  at  the  residence  of  the  deceased,  the 
place  where  the  murder  was  committed,  at, 
or  just  before,  or  just  after  dark  of  the 
night  when  the  crime  was  perpetrated ;  that 
a  shovel  and  spade  were  carried  by  the  ac- 
cused during  the  same  night  from  the  res- 
idence of  the  deceased ;  that  the  wounds 
inflicted  on  the  deceased  were  made  with 
some  blunt  instrument;  that  the  shovel 
carried  from  the  residence  of  the  deceased 
had  upon  it,  when  it  was  found  the  night 
after  the  murder,  spots  of  blood,  and  that 
the  accused  said  the  morning  after  the  mur- 
der, *'that  he  did  not  know  where  the  spade 
and  shovel  were." 

We  cannot  consider  the  fact  that  the  ac- 
cused was  at  the  residence  of  the   deceased 


about  dark  of  the  night  of  the  murder  as 
furnishing  any  evidence  of  guilt;  since  he 
was  there  for  a  proper  purpose,  namely,  to 
redeem  his  spade  and  shovel,  which  had 
been  taken  possession  of  and  detained  by 
the  partner  of  the  deceased,  to  secure  the 
payment  of  a  debt  or  debts  due  by  the  ac- 
cused. Besides,  the  accused  remained  on 
this  occasion  at  the  residence  of  the  de- 
ceased but  for  a  short  period,  as  it  is  proved 
clearlj'  that  he  was  at  the  house  of  another 
person,  half  a  mile  distant,  very  early  in 
the  same  night,  and  the  whole  evidence  too, 
makes  it  altogether  improbable  that  the 
murder  was  committed  at  so  early  an  hour 
of  the  night.  Nor  do  we  think  that  the  fact, 
that  the  spade  and  shovel  were  carried  from 
the  residence  of  the   deceased  daring 

617  the  night,  furnish  any  'stronger  evi- 
dence of  guilt    that    the    fact  above 

mentioned,  as  it  is  proved  by  an  uncontra- 
dicted and  credible  witness  that  the  accused 
carried  with  him  both  the  spade  and  shovel, 
when  he  left  the  residence  of  the  deceased 
at  or  about  dark.  The  judge  who  presided 
at  the  trial,  was  of  opinion  that  this  wit- 
ness was  under  some  mistake,  and  that  the 
spade  was  not  then  carried  off.  This  opin- 
ion was  founded  on  the  fact,  that  the  spade 
carried  off  was  not  the  spade  of  the  accnaed, 
but  another  spade  belonging  to  the  store, 
and  upon  the  fact  that  the  accused  had  not 
enough  money  to  redeem  both  the  spade 
and  the  shovel.  There  is  certainly  some 
evidence,  namely,  the  condition  mentioned 
in  Parr's  order,  and  the  fact  that  the  de- 
ceased received  that  order  as  a  payment, from 
which  it  may  be  inferred  that  the  deceased 
delivered  the  spade  as  well  as  the  shovel  to 
the  accused,  and  as  the  spades  were  so  mach 
alike,  we  cannot  regard,  under  the  circum- 
stances, the  fact  that  the  spade  belonging 
to  the  store  instead  of  the  one  belonging  to 
the  accused,  was  carried  off,  as  important. 
However  this  may  be,  we  do  not  think  the 
circumstances  which  weighed  with  the  pre- 
siding Judge,  sufficient  to  justify  us  in  dis- 
regarding the  testimony  of  the  witness. 
The  strongest  circumstance  against  the 
accused,  is  the  appearance  of  drops  of  blood 
upon  the  shovel  which  he  carried  from  the 
residence  of  the  deceased.  This  circum- 
stance would  have  been  entitled  to  much 
weight,  if  it  had  appeared  that  the  accused 
had  retained  the  possession  of  the  shovel 
throughout  the  night,  especially  if  the 
spots  of  blood  had  appeared  to  have  been 
recently  made.  But  we  think  it  sufficiently 
proved,  that  the  accused  had  not  the  posses- 
sion of  the  shovel  throughout  the  night. 
The  Commonwealth  gave  in  evidence  the 
declarations  of  the  accused  made  the  morn- 
ing after  the  murder  was  committed,  and 
these  declarations  were  **that  he  (the 
accused)  was  drunk  the  night  before; 

618  *that  he  lost  both  spade  and  shovel  In 
going  from  Wood's  to  Huffman's ;  and 

that  he  did  not  then  know  where  they 
were."  Declarations  of  persons  accused 
are  not  much  to  be  relied  on ;  but  in  this 
case  the  truth  of  the  declarations  was  per- 
sisted in  under    peculiar    circumstances ; — 
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floder  severe  torture,  which  we  are  sorry  to 
say  the  bystanders,  under  the  great  excite- 
ment of  the  moment,   forgetful  of  the  mild 
spirit  of  our  law,    thought   themselves   at 
liberty  to  inflict.     Besides,  the  declaration 
is  80  far  supported,  that  it  appears  that   at 
the  time  the  declaration   was  made,  both 
spade  and  shovel  were  in  the  possession  of 
some  other  person.     For  both  were    found, 
two  hours  after  dark  of  the  night  after  the 
moxider,    in  a    place   where   they   certainly 
were  not  at  12  o'clock  of  the  preceding  day, 
and  of  course   they  must  have  been  placed 
where   they  were  found  by  some  other  per- 
son, as  during  the  whole  period  the  accused 
was  in  close  custody.     There  is  too,    other 
testimony  which  connects   some  other  per- 
son with  the  murder.     A  pistol  was  carried 
from  the  residence  of  the  deceased  the  night 
of  the  murder.     This  pistol  was  found  at  a 
place  where  it  had  been    recently  put,  long 
after  the  accused  was  in  close  confinement, 
and   it  must   therefore   have  been   in    the 
possession  of  some  other  person.     The  con- 
duct of  the  accused  is  calculated,    in    some 
measure,    to  disprove   the  charge   against 
him.    He  came  to  the  place  of  the    murder 
the  morning  after  it  had  been  committed, 
wearing^    the  clothes  which    he  had   on  the 
preceding*    night,  and    these   had  no  stains 
of  blood  upon  them.     It  is  not   at  all   prob- 
able that    the   accused  changed  his  clothes 
daring  the  night,  and  it  is  still  less   prob- 
able that    the    murderer    escaped   without 
marks    of    blood    upon    his    clothes.     For 
marks  of  blood  were  found  on  the   floor   of 
the  room,  on  the  counter  and  desk,  sprinkled 
on  the  goods  on  the  shelves,  on  the  ground 
near   the  scene,  and  on   a   fence   distant  a 
few  yards.     Upon  the  whole  case,  we 
619     are    of   opinion  *that   the    testimony 
is  not  only  not  suflicient  to  prove  the 
gtiilt   of   the  accused,  but  that   it  is  hardly 
sufficient  to  raise  a  suspicion  against  him. 
The  judgement    must    therefore  be  reversed 
and  a  new  trial  awarded. 


Curran's  Case. 

June  Term.  1860. 

I.  Crtaifaial  Ljrw— Jurors— Opinion  Formed— Objection— 
Welrer.* — A  juror's  liaviDflr  expressed  himself, 
before  the  jury  was  empaneled,  as  determined  to 
punish  a  prisoner  if  taken  on  the  jury,  not  from 
any  malice  towards  him,  bnt  from  an  opinion  of 


N(yni  BT  Twm  Rbpobtkr.— After  the  decision  of 
the  Court  flrrautinff  to  the  prisoner  another  trial, 
an  armed  mob  in  the  daytime,  took  him  from  the 
jail  and  huns^  him:  And  thus  to  punish  a  man  whom 
they  suspected  of  murder,  they  committed  murder 

themselves. 
•CriiBlaal    Law— Jurors— Objection  to— Waiver.— On 

this  question,  see  the  principal  case  cited  in  Bristow 
T.  Com.,  15  Oratt  646,  and  nots;  Dilworth  v.  Com.,  12 
Gract.  002.  606:  Simmons  y.  McConnell,  86  Va.  600, 10 
S.  E.  Bep.  8S8:  Thompson  v.  Updeffraff,  3  W.  Va.  644: 
State  ▼.  McI>onald,  9  W.  Va.  465;  Sweeney  v.  Baker, 
U  W.  Va.  U58;  State  v.  Greer,  22  W.  Va.  824;  State  v. 
Hobbs,  »7  W-  Va.  886, 17  S.  E.  Rep.  885. 


his  coi^duct,  is  no  ground  for  setting  aside  the 
verdict  and  srrantinff  a  new  trial. 

9.  5nnie— Arson  in  Dasrtlme— Sufficiency  .of  Indictment. 

—An  indictment  for  arson,  according  to  the  form 
at  common  law,  is  sufficient  in  a  case  of  arson  in 
the  daytime. 

a.  Same— Arson  — Indictment  — Laying  Offence.  — To 
couYict  of  the  offence  of  buminsr  at  nig-ht.  It  seems, 
the  indictment  must  charge  the  burning  in  the 
niffht 

4.  Ssme— Arson  In  Dsytinie— Sufficiency  of  Indict- 
ment—Though  the  offence  of  burning  in  the  day- 
time maybe  charged  in  the  common  law  form, 
yet  it  is  more  appropriate  to  charge  the  burning 
in  the  daytime. 

0.  5nnie— Arson  at  Common  Law.- Qu^bbb:  If  the 
common  law  offence  of  arson  is  abolished. 

6.  Same— Joint  Indictment— Election  to  Try  Sepa* 
mtely.t— Upon  a  joint  indictment  asrainst  several, 
the  Commonwealth  may  elect  to  try  them  sepa- 
rately. 

7.  Same— Arson— Indictments— Verdict— Certainty  of. 
—The  indictment  charges  the  settinsr  fire  to  and 
burning  the  dwelling  house  of  E.  on  the  11th  of 
February  1850.  The  verdict  is,  ffuilty  of  arson  in 
the  daytime,  on  the  llth  of  February  I86a  The 
verdict  is  sufficiently  certain. 

At  the  June  term  1850  of  the  Circuit  court 
for  the  county  of  Augusta,  the  grand  jury 
found  an  indictment  for  arson  against 
Martin  Curran  and  eight  others.  The  in- 
dictment   charged    that   they     feloniously, 

wilfully  and  maliciously  did  set  fire  to 
620      and    burn   down  a  certain  ^dwelling 

house  of  one  Charles  East,  contrary 
to  the  form  of  the  statute,  &c. 

Curran  was  tried  separately,  and  the  jury 
found  him  guilty  of  arson  in  the  day  time ; 
and  fixed  the  term  of  his  confinement  in 
the  penitentiary  at  three  years.  After  the 
verdict  he  applied  to  the  Court  by  petition 
in  writing  for  a  new  trial,  on  the  ground 
that  one  of  the  jury,  Joseph  T.  Mitchell, 
had  formed  and  expressed  an  opinion  un- 
favotirable  to  the  prisoner  before  he  was 
called  as  a  juror;  of  which  fact  the  prisoner 
was  ignorant  until  after  the  rendition  and 
recordation  of  the  verdict. 

The  petition  of  the  prisoner  was  sworn  to 
by  him,  and  was  accompanied  by  the  affida- 
vits of  Williams  H.  Grooms  and  H.  St.  J. 
Davis..  Grooms  stated  that  whilst  the  Court 
was  empanneling  the  jury  in  the  case  of 
Chandler,  tried  for  murder  in  the  same 
Court,  immediately  preceding  the  trial  of 
the    prisoner,    the   affiant  was  standing  by 

tCriminal  Procedure  —  Joint  Indictment— Separate 
Trial— In  Com.  v.  Lewis,  25  Qratt  941,  it  is  said: 
"Now,  by  statute,  persons  indicted  Jointly  for  felony, 
may  elect  to  be  tried  jointly  or  severally,  on  certain 
terms  prescribed  by  the  statute.  Code,  ch.  202,  8S  18, 
14  and  15.  But  this  statutory  risrht  of  election  sriven 
to  the  accused  is  subject  to  the  riffht  of  the  common- 
wealth, which  still  exists,  to  try  the  accused  sever- 
ally, notwithstanding  they  may  elect  to  be  tried 
jointly.  Curran's  Cote,  7  Oratt.  eiB,  en.'*  See  also, 
citiufiT  the  principal  case,  Barnes  v.  Com.,  92  Va.  802, 
88  S.  £.  Rep.  784.  See,  in  accord.  McWbirt  v.  Com..  8 
Gratt  504;  Kemp  v.  Com.,  18  Gratt  981.  See  Code 
1887, 1  4029. 
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Joseph  T.  Mitchell  in  the  courthouse,  and 
heard  Mitchell  say  that  he  had  been  sum- 
moned upon  the  venire  in  the  Irish  cases, 
and  if  he  was  taken  upon  the  jury  he  would 
give  them  goss,  or  give  them  hell,  or  some 
other  expression  of  that  kind;  the  exact 
words  the  affiant  does  not  remember,  but 
the  substance  was,  he  would  punish  them. 
Davis  states,  that  during  the  trial  of 
Chandler  for  murder  at  the  present  term  of 
the  Court,  he  had  been  in  attendance  upon 
the  trial,  and  that  as  he  left  the  courthouse 
he  saw  Joseph  T.  Mitchell,  one  of  the  jurors 
who  tried  the  case  of  Curran,  standing  upon 
the  porch  in  front  of  the  courthouse,  in 
company  with  several  others,  and  as  affiant 
passed  said  Mitchell  and  his  company,  he 
heard  Mitchell  say  he  had  been  summoned 
upon  the  venire  in  the  Irish  cases,  and 
affiant  says  he  thinks  Mitchell  remarked  in 
substance,  in  reply  to  some  question  asked 
him,  that  something  ought  to  be  or  would 
be  done  with  the  Irish. 

621  *These  witnesses  being   present   in 
Court   were  examined    orally    before 

the  Court,  and  made  the  same  statement  as 
that  contained  in  their  affidavits.  The 
counsel  for  the  prisoner  then  stated  that 
they  were  prepared  to  prove  that  Mitchell, 
after  the  discharge  of  the  jury,  had  stated 
that  he  as  a  juror  was  for  sending  the  pris- 
oner to  the  penitentiary  for  ten  years;  and 
that  he  would  have  been  for  a  longer  term 
if  the  law  would  have  allowed  it;  but  no 
witness  was  introduced  to  prove  such  dec- 
laration. 

Mitchell  was  himself  examined,  and 
stated  that  he  had  made  up  no  opinion  of 
the  guilt  or  innocence  of  the  prisoner,  nor 
had  he  expressed  any  before  he  sat  on  his 
jury.  That  he  did  not  know  the  prisoner 
personally  up  to  the  time  he  was  sworn  as 
a  juryman,  nor  indeed  any  of  the  Irish 
prisoners  who  were  then  in  custody.  That 
he  had  no  prepossession  whatever  for  or 
against  the  prisoner;  and  gave  him  a  fair 
trial  on  the  law  and  the  evidence,  as  he  un- 
derstood them.  That  he  heard  the  evidence 
in  the  case  of  Chandler,  which  was  tried 
just  before  that  of  the  prisoner;  and  that 
he  expressed  his  opinion  freely  that  said 
Chandler  was  guilty,  and  if  he  was  on 
the  jury  he  would  convict  him.  These 
opinions  were  expressed  during  the  progress 
of  Chandler's  trial,  and  must  have  been 
misunderstood  and  misapplied  by  Grooms 
and  Davis  to  the  Irish ;  as  he  expressed  no 
opinion  as  to  them. 

And  this  being  all  the  evidence,  the  Court 
refused  to  grant  the  new  trial;  and  the 
prisoner  excepted. 

The  prisoner  then  moved  the  Court  in  ar- 
rest of  judgment,  for  errors  apparent  on 
the  face  of  the  record,  viz :  That  the  offence 
for  which  he  was  tried  was  not  set  forth  in 
the  indictment  with  sufficient  certainty  to 
enable  the  Court  to  give  judgment  thereon 
according  to  the  very  right  of  the  case ;  it 
not  being  stated  or  averred  whether  the 
prosecution  is  for  burning  a  dwelling 
house  in  the  night  time  under  the  act 

622  of  Assembly,    *entitled,    *  'An   act   to 


reduce  into  one  the  several  acts  con- 
cerning crimes  and  punishments  and  pro- 
ceedings in  criminal  cases,"  passed  Blarch 
14th,  1848,  ch.  4,  J  1 :  or  for  burning  a 
dwelling  house  in  the  day  time,  under  the 
same  act,  ch.  4,  {  2.  But  the  Court  overruled 
the  motion  and  proceeded  to  give  judgment; 
and  the  prisoner  again  excepted. 

The  prisoner  applied  to  this  Court  for  a 
writ  of  error,  and  assigned  five  different 
causes  of  error  in  his  petition.  All  of 
which  are  noticed  in  the  opinion  of  the 
Court. 

THOMPSON,    J.     The    first    ground    of 
error  assigned  in  the  prisoner's  petition  for 
the  writ,  is  the  refusal  of  the  Circuit  court 
to    set  aside   the   verdict  and   award  him  a 
new  trial.     The  motion   was  founded   upon 
exceptions   taken  after  verdict   to  the  com- 
petency   of  one   of   the  venire,   Joseph  T. 
Mitchell ;  the  grounds  of  incompetency,  as 
disclosed  by  the  first  bill  of  exceptions,  be- 
ing the  expression  of  an   opinion    by    the 
juryman  unfavourable  to  the  accused,  which 
would  have  been  good  ground  for  challenge 
to  the  favour  had  it  been  known  to  him,  and 
of  which  he  was  unapprised  until  after   the 
trial.     The  declarations  imputed  to  the  jury- 
man are  deposed  to  by  two    witnesses.     He 
was  called  and  examined,  and  upon  his  oath 
affirmed,    as   he   had  done   before    he   was 
elected  and  sworn,  his  perfect  impartiality; 
denied  all  prejudice  or  bias,  and  denied  the 
declarations    imputed   to   him  in   reference 
to  the  case  of   the   prisoner.     His    affidavit 
renders  it  highly  probable,  to  say  the  least, 
that  the  two  witnesses   were   mistaken    in 
referring   what  the  juryman   admits  he  did 
say,  to  the  case  of  the  prisoner,   instead  of 
Chandler,  who  was  on  his  trial  for  murder. 
But  had  the  affidavits  of  the  two   witnesses 
remained  wholly   uncontradicted  and  unex- 
plained,   they  certainly   furnish  no  ground 
for  a  new  trial.     It  would  be  supererogatory 
to  argue   the   question.     It  is  conclu- 
623      sively    settled    by    authority    *to    be 
found  in  the  former   adjudications  of 
this  Court.     Smith's  Case,   2  Va.  Cases  6; 
Poore's  Case,  Id.   474;  Kennedy's  Case*  Id. 
510;  Brown's  Case,    Id.  516;  Hughes'  Case. 
5  Rand.  655 ;  Jones'  Case,  1  Lreigh  59B ;  and 
Hailstock's  Case,    2  Gratt.    564.     In    all   of 
these  cases  there  was  graver  cause  for    Im* 
peachment  of  the  partiality  and  indifference 
of    the  juror,  than   in  this,  and  in  all,  this 
court  held  the  new  trial   was  properly    de- 
nied. 

The  second  error  alleged,  which  raises 
the  question  of  the  sufficiency  of  the  indict- 
ment upon  motion  in  arrest  of  judgement 
after  verdict,  is  the  most  important  and 
plausible  of  the  series,  and  in  truth  tlie  only 
one  deemed  worthy  of  much  consideration. 
The  prisoner,  with  eight  others,  was  in- 
dicted for  feloniously,  wilfully  and  mali- 
ciously setting  fire  to  and  burning  do^m  a 
certain  dwelling  house  of  one  Charles  Kast. 
The  indictment  pursues  the  common  latr 
form  of  indictment  for  arson,  omitting  to 
state  whether  the  burning  was  in  the  ni^ht 
or  the  day  time,  merely  alleging  that  it  oc- 
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curred  on  the  11th  day  of  February  1850. 
The  jtiry  found  him  guilty  of  arson  in  the 
day  time,  on  the  11th  day  of  February  1850, 
and  ascertained  the  period  of  his  confine- 
ment in  the  jail  and  penitentiary  house  of 
the  State  to  be  three  years.  It  is  objected 
that  this  indictment  is  fatally  defective  for 
ya^neness  and  uncertainty  in  omitting  to 
state  whether  the  burning  was  in  the  night 
or  the  day  time.  It  is  said  the  common  law 
offence  of  arson  is  wholly  abrogated  and 
repealed  by  the  revised  criminal  statute,  to 
be  found  in  the  Sessions  Acts  of  1847-^,  p. 
99,  ch.  4 ;  and  that  by  the  1st  and  2d  sec- 
tions of  that  act  two  distinct  statutory 
offences  are  created  in  relation  to  the  burn- 
ing of  a  dwelling  house ;  the  first  the  offence 
of  burning  in  the  night  time ;  the  second, 
the  offence  of  burning  in  the  day  time ;  the 
first  punishable  with  death,  unless  the  jt^ry 
shall   find  that  at  the  time  of   committing 

tiie  offence  there  was  no  person  in  the 
624     dwelling  *house;  and  if  they  should 

so  find,  then  the  punishment  should 
be  confinement  in  the  penitentiary  for  not 
less  than  5   nor  more  than  10   years;  the 
second   punishable  by  confinement  in  the 
penitentiary   for  not  less  than  3  nor  more 
than   10  years.     It  is   then   argued  that  as 
common  law  arson,  which  was  irrespective 
of  the  time  of  day  or  night,   was  repealed ; 
and    in  lieu  of   it,    two  distinct  statutory 
offences   created,   which  had  regard  to   the 
time  of  the  burning,    the  time,  whether  by 
day  or  by  night,  became  an  element  in  and 
of  the  essence  of  the  offence ;  and   that   it 
became  as  necessary   to  charge   the   time, 
whether  it  be  night  or  day,  as  to  charge  in 
burglary    that  the  breaking  and  entry  was 
by  night.     In  the  view  which  I  have  taken 
of  this  question,    I  do   not  consider  it  im- 
portant    to   moot  the  point    whether   our 
statute  has  wholly  abrogated   the   common 
law,  and  in  its  stead  substituted  new  statu- 
tory offences ;  or  whether  the   statute  cre- 
ates no  new  offence,  but  like  our  statute  on 
the   subject  of  felonious  homicide,  (which 
only    graduates  the  common   law  offence, 
and    measures  the   amount  of  the  punish- 
ment by  the  degree  of  the  offence, )  makes 
the   grade   of  the   common  law   offence  of 
arson,  and  the  punishment  to  be  inflicted, 
depend  upon  the  time  and  circumstances  of 
its  commission.    Thus  at  common  law  the 
felonious,  wilful  and  malicious  burning  of 
a  dwelling   house  was  of  equal   malignity 
and  enormity  whether  by  day  or  night ;  by 
our    statute,    a   felony,   whether  by  day  or 
night ;  but  more  enormous  in  legal  contem- 
plation, and  more  penal,  if  done  by  night 
than    day.    It  is  conceded  that  the   change 
in    the  common   law   made   by  our  statute 
graduating   felonious   homicide   has   made 
no  change  in  the  frame  of  the  indictment — 
indeed  it  has  been  held  that  a  change  is  not 
only  unnecessary,   but  would  be   improper. 
In  view  of  this  apparent  if  not  real  analogy 
between    the   two   cases   of   homicide   and 
arsoo,  it  might  with  much  plausibility  be, 

as   it   has   been    contended,    that  no 
^25       change  in  the  frame  of  the  ^indictment 

for  the  burning  of  a  dwelling  house, 


whether  under  the  1st  or  2d  section,  was 
made  necessary  by  the  new  statute.  That 
by  analogy  to  the  proceeding  upon  an  in- 
dictment for  murder,  upon  a  common  law 
indictment  for  arson  the  jury  should  be 
charged  to  find  whether  committed  by  day 
or  by  night ;  and  whether  any  person  was 
in  the  house  at  the  time  of  committing  the 
offence,  and  find  a  verdict  graduating  the 
offence  and  the  punishment  according  to 
the  statute.  Such  a  practice,  if  admissible, 
would  certainly  be  convenient,  rendering 
a  single  count  sufficient,  where  otherwise, 
in  the  event  of  a  doubt  about  the  time  of 
the  burning,  double  counts  would  be  nec- 
essary ;  and  I  do  not  perceive  there  is  more 
objection  to  it  upon  the  score  of  possible 
injury  or  surprise  to  the  accused,  than  in 
the  case  of  homicide.  But  it  must  be  ad- 
mitted that  there  is  this  difference  between 
the  cases  of  homicide  and  arson,  and  to 
that  extent  the  analogy  fails.  The  common 
law  indictment  for  murder  was  adapted  to^ 
the  highest  grade  of  murder  under  our 
statute — killing  with  malice  prepense ;  hence 
upon  the  principle  of  the  greater  including 
the  less,  there  was  no  necessity  of  change 
occasioned  by  the  statute.  Whereas,  the 
common  law  indictment  for  arson  was 
equally  applicable  to  a  burning  whether  by 
day  or  by  night,  to  the  greater  and  the 
lesser  offences  under  the  statute ;  and  hence 
is  the  necessity  of  a  change  to  meet  the 
exigencies  and  requirements  of  the  statute : 
and  the  only  question  is  as  to  the  extent 
of  the  change.  To  convict  of  the  highest 
offence — a  burning  in  the  night  under  the 
first  section,  I  concede  that  the  indictment 
must  charge  the  burning  in  the  night,  as 
in  burglary.  Here  the  analogy  is  complete 
between  breaking  in  the  night  and  burning 
in  the  night ;  but  to  convict  of  the  minor 
offence — burning  in  the  day — I  hold  that  it 
is  not   indispensably   necessary   to   charge 

expressly  a  burning  by   day ;  because 
626      the    burning  *of    a    dwelling   house 

feloniously,  wilfully  and  maliciously, 
is  a  crime  both  at  common  law  and  under 
the  statute ;  at  common  law  equally  penal 
whether  burnt  by  day  or  night;  and  by 
the  statute  more  penal  if  burnt  by  night 
than  by  day.  The  burning  must  ex  ne- 
cessitate rei  either  be  in  the  night  or  day. 
The  act  of  felonious  burning  being  charged, 
omitting  to  state  that  it  was  done  in 
that  part  of  the  day  called  night,  which 
would  constitute  it  the  greater  offence,  is 
in  legal  contemplation  *and  intendment, 
tantamount  and  equivalent  to  a  charge  of 
the  minor  offence — a  burning  in  the  day 
time.  Therefore  I  must  regard  this  indict- 
ment as  sufficient,  under  the  2d  section 
of  the  statute,  to  warrant  a  conviction  for 
burning  in  the  day  time.  I  cannot  per- 
ceive how  such  a  decision  can  by  possibility 
operate  any  surprise  or  injury  to  the  party 
accused.  He  is  charged  with  an  act  com- 
mitted in  some  portion  of  a  day  of  24  hours. 
If  done  in  one  portion  of  that  day  it  is  a 
capital  offence ;  if  done  in  another  portion 
of  the  day  it  is  a  lesser  offence.  These  are 
the  only  alternatives.     A  failure  to  lay  the 
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act  in  that  period  of  the  day  which  would 
import  a  charge  of  the  higher  ofFence,  by 
inevitable  intendment,  imports  a  charge  of 
the  minor  offence.  By  sustaining  such  an 
indictment  there  seems  to  me  to  be  no  pos- 
sibility of  injury  or  surprise.  On  the  con- 
trary whilst  the  accused  can  never  be 
prejudiced  by  it,  he  might  be  benefited  by 
a  conviction  for  the  lesser,  when  he  had 
been  guilty  of  the  higher  offence. 

But  whilst  I  consider  the  indictment  suffi- 
cient upon  demurrer  or  motion  to  quash 
before  verdict;  and  more  especially  after 
verdict,  upon  motion  in  arrest  of  judgment, 
I  must  admit  it  would  have  been  better, 
more  in  accordance  with  the  spirit  of,  be- 
cause more  conducive  to  that  high  degree  of 
certainty  so  desirable  in,  criminal  plead- 
ings, had  it  charged  the  time  of  the  burning 
expressly  in  the  day  time,  thereby  leaving 
no  room  for  intendment  or  implication, 
however  inevitable.    It  seems  to  me 

627  advisable  *in  all  cases  of  doubt  as  to 
the  time  of  the   burning,    whether  in 

the  night  or  the  day  time,  to  frame  the  in- 
dictment with  two  counts,  so  as  to  adapt  it 
to  the  proof  of  either. 

I  am  of  opinion,  that  the  objection  upon 
which  the  third  error  assigned  is  based,  is 
neither  sound  nor  plausible.  It  alleges 
*  *  that  it  was  error  to  try  the  prisoner  sep- 
arately, it  not  appearing  that  he  elected  to 
be  so  tried." 

By  the  common  law,  until  it  was  changed 
by  a  recent  act  for  the  summoning  of  venires 
and  empaneling  juries  in  criminal  cases, 
the  Commonwealth  and  not  the  prisoner,  in 
case  of  joint  indictments,  had  the  right  of 
election  subject  to  the  control  and  discre- 
tion of  the  C>>urt,  whether  to  arraign  and 
try  prisoners  or  defendants  jointly  indicted, 
separately  or  jointly.  By  the  law  now  in 
force,  (see  Revised  Criminal  Statute,  Ses- 
sions Acts  1847-^,  p.  149,  sections  11  and 
12, )  each  defendant  has  a  right  to  a  sepa- 
rate trial,  if  he  so  elect.  Indeed,  they 
must  necessarily  be  tried  separately  where 
the  offence  is  felony,  unless  they  elect  a 
joint  trial  and  agree  in  their  challenges. 
But  even  if  they  should  so  elect,  the  attor- 
ney for  the  Commonwealth  or  the  Court 
may  nevertheless  elect  to  have  a  separate 
trial;  so  that  whilst  any  and  every  joint 
defendant  is  entitled  to  a  separate  trial  if 
he  so  elect,  against  the  will  of  the  Court, 
or  the  attorney  for  the  Commonwealth,  joint 
defendants  cannot  be  tried  jointly  without 
the  concurrent  election  of  themselves,  on 
the  one  hand,  and  the  attorney  for  the  Com- 
monwealth or  the  Court  on  the  other.  But 
were  the  law  even  such,  as  the  objection 
takes  for  granted,  that  it  was  the  right  of 
the  prisoner  to  be  tried  jointly  or  separately 
at  his  election,  there  is  nothing  in  the 
record  to  shew  that  he  made  his  election  to 
be  tried  jointly,  and  that  the  right  (if  it 
had  existed, )  was  denied  him.  And  no  such 
fact  appearing  on  the  record  by  bill  of 
exceptions  or  otherwise,  none  such  can 

628  be  presumed    to   *have   existed.    On 
the  contrary,  the  presumption  must  be 

that   he  elected  a  separate  trial,  as  he  was 


so  tried  without  any  objection  spread  upon 
the  record. 

Of  the  same  character,  and  as  gronndless 
as  the  last,  is  the  objection  taken  in  the  4th 
assignment  of  errors ;  *  'That  it  was  error  to 
try  your  petitioner  by  a  jury  not  composed 
of  the  venire  summoned  for  the  purpose; 
no  reason  appearing  for  summoning  otJiers, 
and  it  not  appearing  how  or  by  whom  they 
were  called.*'  The  answer  is,  that  in  the 
absence  of  any  objection  spread  upon  the 
record  by  bill  of  exceptions  or  otherwise, 
it  must  necessarily  be  presumed  that  the 
jury  which  was  elected,  tried  and  sworn, 
was  properly  selected  from  and  composed  of 
persons  legally  summoned,  and  in  all  re- 
spects constituted  according  to  law. 

Nor  is  there  any  validity  in  the  objection 
which  is  made  the  foundation  of  the  5th 
and  last  assignment  of  errors;  *'That  it 
was  error  to  give  judgment  upon  the  verdict 
rendered  in  the  cause,  because  not  respon- 
sive to  the  charge  in  the  indictment. ' '  The 
charge  was  setting  fire  to  and  burning  the 
dwelling  house  of  one  Charles  East,  on  the 
11th  day  of  February  1850.  The  verdict  is 
guilty  of  arson  in  the  day  time  on  the  11th 
of  February  1850.  What  arson  or  burning 
did  the  jury  mean?  The  only  answer  that 
can  be  given,  is  the  arson  or  burning, 
whether  yon  choose  to  denominate  it  statu- 
tory or  common  law,  charged  in  the  indict- 
ment. I  interpret  the  verdict  to  mean  the 
same  thing  as  if  it  had  said,  ''we  of  the 
jury  find  the  prisoner  guilty  of  the  burning 
in  manner  and  form  as  in  the  indictment 
against  him  is  charged,  and  we  find  that 
it  was  committed  in  the  day  time  on  the 
11th  of  February  1850." 

FIELD,  J.  As  to  the  prisoner's  motion 
to  grant  him  a  new  trial,  upon  the  excep- 
tions taken  to  the  juror  after  the  verdict 
was  rendered,  I  concur  in  opinion  with  the 

judge  of  the  Circuit  court. 
629         *But  I  regard    the    indictment    as 

fatally  defective,  in  not  stating  that 
the  offence  was  committed  in  the  day  time 
of  some  day.  The  law  makes  it  felony  to 
bum  a  dwelUng  house  by  night,  punishable 
by  death.  This  is  one  offence.  The  law 
also  makes  it  felony  punishable  by  confine- 
ment in  the  penitentiary  to  bum  a  dwelling 
house  by  day.  These  are  not  common  law 
offences.  They  are  statutory  offences,  sep- 
arate and  distinct,  and  having  no  connec- 
tion with  each  other.  They  are  not  grades 
of  the  same  offence — one  a  lower  grade,  and 
the  other  a  higher  grade,  as  would  be  in 
the  case  of  homicide,  which  might  be  invol- 
untary manslaughter,  voluntary  man- 
slaughter, murder  in  the  second  or  murder 
in  the  first  degree.  The  doctrine  of  arson 
at  common  law  seems  to  have  been  abolished 
by  the  new  Criminal  Code  of  1847-8,  and 
the  burning  of  a  dwelling  house  in  the  day 
is  made  felony,  punishable  by  confinement 
in  the  penitentiary.  The  jury  finds  the 
prisoner  guilty  of  arson  in  the  day ;  and  it 
is  contended  that  this  finding  of  the  jnry 
cures  the  supposed  defect  in  the  indictment. 
It  is  a  rule  well  established  in  criminal  pros- 
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ecutions,  that  the  indictment  must  set 
forth  all  the  material  circumstances  of  the 
offence.  Hence,  in  an  indictment  for  bur- 
glary, it  must  be  Mtged  that  the  fact  was 
committed  in  the  night  time  of  some  day. 
No  indictment  would  be  sustained  which 
omitted  this  averment.  It  would  be  a  de- 
fect that  could  not  be  cured  by  a  verdict. 
Suppose  that  the  law  made  it  felony  to 
born  a  dwelling  house  in  the  day  time  only, 
and  said  nothing  about  the  burning  of  a 
dwelling  house  at  night.  Everybody,  I 
presume,  will  admit  that  in  framing  an 
indictment  upon  the  statute,  it  woul4  be 
necessary  to  aver  that  the  offence  was  com- 
mitted in  the  day  time  of  some  day,  specified 
in  the  indictment.  The  word  day  in  an  in- 
dictment, means  the  whole  24  hours,  of 
which  for  one  half  of  the  year  there  is  more 
night  than  day.  Hence  the  necessity 
630  in  an  indictment  for  burglary,  *to  aver 
that  the  offence  was  committed  in  the 
night  time  of  some  certain  day ;  and  equally 
necessary  is  it  to  aver  in  an  indictment  for 
burning  a  dwelling  house  under  our  statute, 
that  the  fact  was  committed  in  the  day 
time  of  some  day.  And  why  is  it  so?  The 
reason  is  plain ;  because  the  time  is  a  mate- 
rial circumstance  of  the  offence.  Now  let 
ns  suppose  that  another  law  is  passed,  mak- 
ing it  felony  punishable  with  death  to  burn 
a  dwelling  house  in  the  night,  would  time 
then  become  a  less  material  circumstance 
than  it  was  before  the  passage  of  the  last 
law.  I  should  presume  not.  If  time  is  a 
material  circumstance  of  the  offence,  it  will 
be  so  in  all  cases,  and  the  pleadings  must 
be  made  to  conform  to  it. 

The  verdict  of  the  jury   upon  an  indict- 
ment   for   felony    should  be   certain,    and 
should    respond     to    the   indictment.     The 
prisoner  was  indicted  for  burning  a   dwell- 
ing house.     The  jury  found  him  guilty  of 
arson    committed   in   the  day   time.     Now 
what  is  arson?    Arson   is  the  burning  of  a 
dwelling     house     feloniously.      The    term 
dwelling  house  embraces  the  dwelling  house 
proper,  kitchen,  meat  house,  dairy,   offices, 
barn    and   stables,    and  all  other  out  build- 
ings within  the    curtilage  of   the  dwelling 
house.     The   finding   of    the    jury  may  be 
construed  to  apply  to  this  offence,  and  may 
have  been  rendered  upon  proof  of  the  pris- 
oner's burning  a  bam,  stable,  or  some  other 
out  building  falling  within  the  common  law 
definition  of  arson ;  when  no  out  house,  is 
to  be  regarded  as  the  dwelling   house,    un- 
less   it    be    under    the  same  roof  with  the 
dwelling  house  proper. 

Upon  the  whole,  I  am  of  opinion  that  the 
judgment  should  be  arrested,  and  for  that 
purpose  would  award  the  writ  of  error. 

Judg-es  LK>maz  and  I^eigh  concurred  in 
the  opinion  of  Judge  Thompson. 

Writ  of  error  denied. 
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demeanor  is  the  commencement  of  the  prosecu^ 
tion;  and  unless  the  prosecution  is  then  barred 
by  the  statute  of  limitations.  It  will  not  be  barred 
by  the  failure  to  file  an  information  or  indict- 
ment upon  the  presentment  before  the  time  of 
limitation  runs  out. 

a.  Same— Objections  to—Cose  at  Bar.— A  presentment 
for  a  misdemeanor  does  not  conclude  "against  the 
peace  and  dignity  of  the  Commonwealth/*  On 
this  presentment  process  issues  and  the  defend' 
ant  appears  and  pleads  "not  ffuilty ;"  and  the  cause 
Is  continued.  At  the  next  term  he  by  leave  of  the 
Court  withdraws  his  plea:  and  then  moves  to  quash 
the  presentment  for  the  defect  aforesaid:  but  the 
attorney  for  the  Commonwealth  suffffestinir  that 
an  information  might  be  filed  upon  the  present- 
ment, the  Court  overrules  the  motion  to  quash, 
and  on  the  motion  of  the  attorney  orders  a  rule 
upon  the  defendant  to  shew  cause  why  an  in- 
formation should  not  be  filed  upon  the  present- 
ment. Upon  this  rule  the  defendant  appears 
and  affain  moves  to  quash  the  presentment, 
on  the  ground:  1st.  That  it  should  have  been 
quashed  upon  his  former  motion,  dd.  Because 
the  Court  having  overruled  his  motion  to  quash, 
the  presentment  was  pending  as  a  separate  and 
distinct  prosecution:  and  therefore  leave  should 
not  be  given  to  file  the  information.  8d.  Because 
the  attorney  for  the  Commonwealth  having 
originally  elected  to  try  the  case  on  the  pre- 
sentment, by  suing  out  process  thereon  to  answer 
the  presentment,  was  not  entitled  to  the  rule 
for  the  information.  4th.  Because  the  supposed 
offence  must  have  been  committed  more  than  a 
year  before  granting  the  rale  to  file  the  informa- 
tion, and  so  was  barred  by  the  statute  of  limita- 
tions.   Hbi«d: 

I.  Same— Case  at  Bar.— That  under  the  facts  and 
circumstances  of  the  case,  the  act  of  limitations 
does  not  protect  the  defendant  against  further 
prosecution  by  information. 

a.  Same— Same.— That  the  motion  of  the  defend- 
ant to  quash  the  presentment  should  be  over- 
ruled. 

3.  Same— Same.— That  the  judgment  of  the  Court 
at  the  previous  term  overruling  the  defendant's 
motion  to  quash  the  presentment,  furnished  no 
good  reason  against  giving  leave  to  file  the  infor- 
mation. 

4.  Same— Same.— That  the  issuing  process  against 
the  defendant  to  answer  the  presentment,  fur- 
nishes no  reason  against  granting  leave  to  file 

the  information. 

632  *The  defendant  was  presented  on 
the  8th  November  1848,  in  the  Circuit 
court  for  the  county  of  James  City  and  the 
city  of  Williamsburg,  for  unlawfully  as- 
saulting and  beating  Samuel  S.  Griffin,  on 
the  9th  of  September  1848,  in  the  city  of 
Williamsburg,  within  the  jurisdiction  of 
the  Court.  And  it  was  thereupon  ordered 
that  the  defendant  should  be  summoned  to 
appear  on  the  first  day  of  the  next  term,  to 

mencement  of  the  prosecution,  and  the  statute  of 
limitations  ceases  to  run  from  that  date.  State  v. 
Beasly,  21  W.  Va.  781,  citing  the  principal  case. 

The  principal  case  was  also  cited  in  Wilson  v. 
Com.,  87  Va.  95, 12  S.  E.  Rep.  108.  See,  further,  mon- 
ographic note  on  "Indictments,  Informations  and 

'  Presentments"    appended    to  Boyle    v.    Com.,    14 

'  Gratt.  574. 
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answer  the  presentment;  and  process  was 
awarded  accordingly.  A  summons  accord- 
ingly issued  upon  this  presentment,  on  the 
30th  March  1849,  for  the  defendant  to  appear 
before  the  Court  on  the  first  day  of  the  fol- 
lowing May  term  to  answer  of  and  upon 
the  said  presentment.  This  summons  being 
returned  executed,  the  defendant  appeared 
by  attorney  on  the  5th  of  May  1849,  and 
pleaded  not  guilty  to  the  presentment ;  and 
issue  was  thereupon  joined,  and  the  case 
continued  till  the  next  term.  At  the  next 
term,  on  the  8th  of  November  1849,  on  mo- 
tion of  the  defendant  leave  was  given  him 
to  withdraw  his  plea;  and  he  thereupon 
withdrew  the  same,  and  moved  to  quash 
the  presentment,  on  the  ground  that  the 
same  did  not  conclude  against  the  peace  and 
dignity  of  the  Commonwealth.  And  the 
record  states  that  the  Court  being  of  opinion 
that  the  defendant  ought  not  to  be  put  upon 
his  trial  on  the  said  presentment,  because 
the  same  did  not  conclude,  ''against  the 
peace  and  dignity  of  the  Commonwealth ;' ' 
and  the  attorney  for  the  Commonwealth 
suggesting  that  an  information  might  be 
filed  upon  the  presentment,  and  that  leave 
would  be  asked  for  the  necessary  process 
for  that  purpose,  the  Court  overruled  the 
defendant's  motion  to  quash ;  and  on  motion 
of  the  Commonwealth's  attorney  it  was  or- 
dered that  the  defendant  should  be  sum- 
moned to  appear  at  the  next  term  to  shew 
cause,  if  any  he  could,  why  an  information 
should  not  be  filed  against  him  upon  the 
presentment.     A  summons  was  accordingly, 

on  the  1st   April  1850,    issued   under 
633      that  *order,  to  appear  at  the  following 

May  term,  to  shew  cause  why  the  in- 
formation should  not  be  filed.  The  defend- 
ant appeared  at  the  May  term  1850,  in 
pursuance  of  the  summons,  and  again  moved 
the  Court  to  quash  the  presentment;  and 
shewed  for  cause :  1.  Because  at  the  preced- 
ing term  the  defendant  had  moved  to  quash 
the  presentment  because  informal,  defective 
and  insufficient,  which  motion  was  overruled 
by  the  Court,  notwithstanding  the  Court 
was  of  opinion  that  the  presentment  was 
informal,  defective  and  insufiicient;  the 
Court  being  also  of  opinion  that  though 
informal,  defective  and  insufficient,  yet  it 
ought  not  to  be  quashed,  but  should  stand 
as  the  foundation  of  the  rule  against  the 
defendant  for  an  information  to  be  filed. 
2.  Because  the  Court  having  overruled  the 
defendant's  motion  at  the  last  term  to  quash, 
the  presentment  was  still  pending  as  a 
separate  and  distinct  prosecution ;  and  that 
therefore,  by  reason  of  the  pendency  of  that 
other  prosecution  for  the  same  supposed 
offence,  charged  in  the  information,  leave 
should  not  be  given  to  file  the  information. 
But  on  this  point  the  Circuit  court  was  of 
opinion  that  the  whole  proceedings  formed 
but  one  prosecution,  and  not  separate  and 
distinct  prosecutions.  3.  Because  the  Com- 
monwealth's attorney  having  originally 
elected  to  try  the  case  upon  the  presentment, 
by  suing  out  process  thereon  to  answer  the 
presentment,  was  not  entitled  to  the  rule 
for   the  information.     4.  Because  the    said 


supposed  offence  in  the  information  must 
have  been  committed  more  than  a  year  be- 
fore granting  the  rule  to  file  the  informa- 
tion— ^and  so  barred  by  the  statute  of  limita- 
tions: referring  to  1  Rev.  Code,  ch.  169,  { 
60. 

The  Circuit  court  thereupon  adjourned  to 
this  Court  the  following  questions: 

1.  What  judgment  ought  the  Court  to 
have  rendered  at  the  November  term  1849, 
on  the  defendant's    motion    to    quash     the 

presentment;     and    what     judgment 

634  *ought  now  to  be  rendered  on  the  de- 
fendant's motion  renewed  to  the  same 

effect? 

2.  Was  the  judgment  of  the  Court  at  No- 
vember term  1849,  overruling  the  defend- 
ant's motion  to  quash  the  presentment,  any 
good  and  sufficient  reason  why  the  rule  to 
file  information  should  not  have  been 
granted ;  or  does  that  judgment  of  the  Court 
furnish  any  good  reason  now  against  giv- 
ing leave  to  file  the  information? 

3.  Does  the  suing  out  of  process  on  the 
presentment  to  answer  the  presentment,  and 
the  proceedings  had  on  the  presentment  up 
to  the  granting  of  the  rule  on  the  14th  No- 
vember 1849,  furnish  any  cause  or  reason 
against  the  granting  of  the  rule,  or  the  fil- 
ing the  information? 

4.  Under  the  facts  and  circumstances  dis- 
closed by  the  record,  does  the  act  of  limita- 
tions referred  to  and  relied  on  by  the 
defendant,  protect  him  against  further  pros- 
ecution by  information  in  the  mode  and 
manner  proposed,  for  the  said  supposed 
offence  in  the  information  charged? 

L#KIG-H,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion  and  doth  decide, 
first,  that  under  the  facts  and  circumstances 
disclosed  by  the  record,  the  act  of  limita- 
tions referred  to  and  relied  on  by  the  de- 
fendant does  not  protect  him  against  further 
prosecution  by  information  in  the  mode  and 
manner  proposed  for  the  said  supposed 
offence  in  the  said  information  charged. 
Secondly,  that  the  motion  of  the  defendant 
to  quash  the  presentment  ought  to  be  over- 
ruled. Thirdly,  that  the  judgment  of  the 
Court  at  the  previous  term,  overruling  the 
defendant's  motion  to  quash  the  present- 
ment, does  not  furnish  any  good  reason 
against  giving  leave  to  file  the  informa- 
tion against  the  defendant  for  the  offence 
mentioned  in  the  presentment.  And, 
fourthly,  that  the  suing  out   process 

635  on  the  *said  presentment  against  the 
defendant  to  answer  the  presentment 

merely,  and  not  to  shew  cause  why  an  in- 
formation thereon  should  not  be  filed,  and 
the  proceedings  had  on  the  said  present- 
ment up  to  the  granting  of  the  said  rule, 
on  the  14th  day  of  November  1849,  does  not 
furnish  any  cause  or  reason  against  the 
granting  of  the  said  rule  or  filing  of  the 
said  information.  Which  is  ordered  to  be 
certified,  &c. 

After  the  Court  had  decided  the  case  the 
defendant  presented  a '  petition  for  a  re- 
hearing. 
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The  case  was  argued  by  R.  T.  Daniel  and 
fionldin,  for  the  defendant,  and  the  Attor- 
ney Genend,  for  the  Commonwealth. 

LOMAX,  J.  A  presentment  made  in  the 
ordinary  way  by  a  grand  jnry  is  regarded, 
in  the  practice  at  common  law,  as  nothing 
more  than  instructions  g^ven  by  the  grand 
jury  to  the  proper  officer  of  the  0>urt  for 
framing  an  indictment  for  an  offence  which 
they  find  to  have  been  committed.  4  Bl. 
Comm.  301 ;  1  Chitt.  Cr.  L,.  162.  When  the 
indictment  has  been  prepared  by  him,  it  is 
gnbmitted  to  them ;  and  upon  their  finding 
it  a  true  bill,  the  prosecution  commences 
upon  that  indictment.  The  presentment 
merged  in  the  indictment  ceases  and  be- 
comes extinct.  If,  however,  the  officer  of 
the  Court,  who  is  the  representative  of  the 
Crown,  and  whose  concurrence  and  co-oper- 
ation in  the  prosecution  are  always  re- 
quired, declines  framing  an  indictment 
npon  these  instructions,  the  presentment 
ceases  to  exist  for  any  purpose. 

In  the  practice  of  Virginia  the  present- 
ment has  been  allowed  an  efficacy,  not 
known  at  common  law  in  England.  It  has 
been  allowed,  for  many  purposes,  to  stand 
in  the  place  of  an    indictment;  or  to  stand 

as  the  foundation  for  further  proceed- 
636      ings  against  the  party  presented.    *In 

the  revisal  of  1748,  p.  188,  the  L^egis- 
lature  recognized  this  practice  of  making 
the  presentment  stand  in  the  place  of  an 
indictment,  in  regard  to  presentments  for 
penalties  not  exceeding  £  5. ;  and  directed 
that  such  presentment  need  not  be  drawn  up 
in  other  form  than  as  the  same  stands  pre- 
sented, and  thereupon  the  Court  shall  order 
a  summons  forthwith  to  issue,  to  answer 
the  presentment  at  the  next  Court.  1  Rev. 
Code,  614;  12  Hen.  Stat.  344.  Again  in 
1788,  in  the  act  establishing  District  courts, 
it  was  declared  by  the  Legislature,  that 
upon  presentment  made  by  the  grand  jury 
of  an  offence  not  capital,  the  Ck>urt  shall 
order  the  clerk  to  issue  a  summons,  or  other 
proper  process, against  the  person  presented, 
to  appear  and  answer  the  presentment  at 
the  next  Court.  12  Hen.  Stat.  758 ;  1  Rev. 
Code  612.  So  in  the  gaming  act,  1  Rev. 
Code,  ch.  147,  {  21,  which  was  passed  in 
1802. 

The  presentment,  moreover,  seems,  in 
Vir^i'inia,  from  a  very  distant  period,  to 
have  been  made  the  foundation  for  a  sum- 
mons to  shew  cause  why  an  information 
for  the  offence  presented,  should  not  be 
filed  against  the  accused.  No  authority 
has  been  found  in  the  English  books  that 
warrants  such  an  use  of  the  presentment. 
From  what  has  before  been  stated  as  to  the 
nature  of  a  presentment  in  the  English 
practice,  no  such  use,  it  is  supposed,  could 
be  made  of  it.  Such  a  practice  as  an  exist- 
ing one  in  Virginia,  seems  to  be  clearly 
recognized  in  1786,  in  the  act  directing  the 
method  of  criminal  proceedings  against  free 
persons,  (12  Hen.  Stat.  344;  1  Rev.  Code, 
614,)  where,  in  regard  to  presentments  for 
small  penalties,  it  is  directed  that  **no  in- 
formation shall   thereupon   be  filed,"  but  a 


summons  to  answer  the  presentment.  So 
in  the  21st  section  of  ch.  147,  1  Rev.  Code, 
in  gaming  cases,  the  Legislature  recognises 
proceedings  upon  presentments  by  rule  to 
shew  cause  why  an  information  should  not 
be  filed.  With  these  peculiarities  as  to 
the     nature     of      presentments      in 

637  *the    Virginia    practice,    established 
by  judicial  and  legislative  authority, 

Mr.  Robinson  has  laid  it  down,  that,  gen- 
.erally  speaking,  when  a  presentment  is 
made,  the  order  of  the  Court  is,  that  the 
party  be  summoned  to  appear  at  the  next 
Court  to  shew  cause  why  an  information 
should  not  be  filed  against  him.  But  in 
some  cases,  the  proceedings  are  of  a  more 
summary  character.    3  Rob.  Pr.  108. 

These  purposes  of  presentments  and  these 
proceedings  upon  them  in  our  practice  were, 
doubtless,  within  the  view  of  the  re  visors 
of  our  new  Code,  when  that  general  provi- 
sion was  made  that  prosecutions  for  offences 
against  the  Commonwealth,  unless  other- 
wise provided,  shall  be  by  indictment,  pre- 
sentment or  information.  1847-8,  ch.  20,  { 
1.  It  seems  clear  that  the  presentment 
has  in  Virginia  the  character,  in  itself,  of 
a  criminal  proceeding,  until  it  is  embodied 
and  merged  in  an  indictment  for  the  same 
offence,  or  in  an  information  filed  upon  it; 
and  may  stand  in  the  place  of  an  indict- 
ment, on  which  the  prosecution  for  a  mis- 
demeanor may  proceed,  without  indictment 
or  information,  as  was  decided  in  Towles' 
Case,  5  Leigh  743.  Whether  the  process 
upon  the  presentment  be  a  summons  to  an- 
swer or  be  a  rule  and  summons  to  shew 
cause  why  an  information  should  not  be 
filed  upon  it,  the  presentment  must  be 
regarded  as  the  primal  accusation  of  the  de- 
fendant, as  the  commencement  and  institu- 
tion of  the  prosecution.  The  proceedings, 
by  way  of  information,  must  equally  rest 
upon  it,  as  the  proceedings  in  the  other 
case ;  for  the  rule  for  the  information  has 
nothing  else  to  rest  upon  but  the  present- 
ment. Immediately  upon  the  presentment, 
the  prosecutor  may  take,  by  leave  of  the 
Court,  the  summons  or  capias  to  answer, 
or  take  the  rule  for  a  summons  to  shew 
cause,  and  although  such  proceedings,  the 
summons,  or  the  rule,  should  be  delayed  or 
neglected,  the  prosecution    instituted 

638  by   the   presentment   is   not  *discon- 
tinued.      For  it   is    enacted   that  no 

discontinuance  shall  take  place  in  any 
criminal  prosecution,  by  reason  of  the 
failure  of  the  Court  to  award  process,  or  to 
enter  a  continuance  on  the  record.  Sess. 
Acts  1847-8,  p.  147.  If  the  presentment  is 
not  discontinued,  but  is  still  pending,  not- 
withstanding such  delay  or  neglect,  from 
whatever  cause  it  may  have  proceeded,  why 
shall  not  the  presentment,  whenever  pro- 
ceedings are  to  be  taken  upon  it,  be  regarded 
in  the  same  plight  as  it  stood  in  at  the  reg- 
ular term  at  which  the  proceedings  should 
have  been  taken?  If  the  period  of  the  act 
of  limitations  had  become  complete  in  the 
interval  between  making  the  presentment 
and  the  motion  at  a  subsequent  term  for 
process    to  answer  the  presentment,  would 
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the  running  of  the  act  of  limitations,  in 
such  case  preclude,  by  its  bar,  the  process 
that  was  moved  for?  Would  it  not  be  a 
sufficient  answer  to  such  a  defence,  that 
there  was  a  prosecution  commenced  by  the 
presentment,  before  there  was  any  time 
that  could  raise  the  bar ;  that  that  prosecu- 
tion had  ever  since  the  presentment  made, 
been  pending ;  and  that  therefore  the  limita- 
tion could  have  no  application  to  the  case? 
Regarding  the  rule  for  information  as  only 
a  varied  mode  of  proceeding  upon  the  same 
presentment,  why  should  not  the  same 
principles  apply  to  exclude  such  bar?  When 
the  motion  is  made  for  the  rule,  it  seems 
not  at  all  more  unreasonable  to  carry  the 
time  back  to  the  date  of  the  pending  pre- 
sentment, than  it  would  be  in  case  the  mo- 
tion were  for  a  summons  to  answer  the 
presentment;  which  in  both  cases  is 
equally  the  institution  of  the  prosecution. 

If  such  would  have  been  the  case,  had 
there  been  no  process  to  answer  the  pre- 
sentment, or  other  proceedings  upon  it  in- 
tervening between  the  presentment  and  the 
subsequent  term  at  which  the  motion  might 
be  made,  the  prosecutor  should  not  be  any 
more  precluded  in  this   case    from   having 

a  summons  to  shew  cause,  by  the  pro- 
639      ceedings  *which   did   here  intervene. 

The  presentment  had  sufficiently, 
though  not  technically,  described  the  body 
of  the  offence — the  ** unlawfully  assaulting 
and  beating  of  Samuel  Griffin  on  the  9th 
September  1848,  in  the  city  of  Williams- 
burg, and  within  the  jurisdiction  of  the 
Court. ' '  No  objection  is  seen  in  the  com- 
pleteness and  sufficiency  of  this  present- 
ment, as  a  foundation  for  a  rule  for  an 
information  according  to  the  Virginia  prac- 
tice, though  it  did  omit  the  conclusion  re- 
quired by  the  constitution  in  indictments — 
*^  against  the  peace  and  dignity  of  the  Com- 
monwealth." If  for  that  or  any  other 
technical  defect  or  informality  in  the  pre- 
sentment, regarding  it  as  an  indictment, 
the  Commonwealth's  attorney  should  appre- 
hend that  the  prosecution  might  not,  per- 
haps, be  sustainable,  and  the  real  justice 
of  the  case  be  sacrificed,  why  should  he 
be  precluded  by  the  erroneous  or  doubtful 
step  which  he  had  at  first  elected  to  take, 
from  resorting  to  another  course  of  pro- 
ceeding, which  was  oricinally  open  to  him, 
whereby  the  real  justice  of  the  prosecution 
would  be  attainable?  It  is  not  shewn  that 
the  change  of  the  mode  of  proceeding  could 
cause  any  surprise,  or  any  wrong  to  the 
defendant.  Every  matter  of  fair  defence 
and  exculpation,  was  still  fully  open  to  him 
under  this  new  phase  of  the  prosecution. 
Why  should  not  the  Court  allow,  for  the 
purpose  of  attaining  substantial  justice, 
the  correction  of  pending  proceedings  in 
this  case,  that  is  allowable  in  other  cases? 
No  reason,  therefore,  can  be  perceived, 
why  the  Commonwealth's  attorney,  waiving 
the  proceedings  upon  the  summons  to  an- 
swer, should  not  be  permitted  to  resort  to 
the  alternative  which  he  might  have  orig- 
inally elected,  a  summons  upon  the  present- 
ment to  shew  cause  why  an  information 
should  not  be  filed.     Moreover,  the  defend- 


ant, at  his  own  instance,  was  indulged  with 
leave  to  retract  his  plea,  and  the  issue 
which  was  joined  upon  it.  In  doing  so  he 
derived  the  prosecutor  of  the  benefits 
which  might  have  resulted,  in  caring 

640  *the  defects  and  informalities  of  the 
presentment,  by  reason  of  that  mode 

of  defence,  and  the  trial  and  verdict  which 
might  have  been  obtained.  The  defence, 
instead  of  being  thus  placed  upon  the  mer- 
its, and  upon  the  substantial  justice  of  the 
case,  attempts  to  place  itself  upon  mere 
technical  exceptions,  and  thereby  to  defeat 
justice.  Why  should  not  the  prosecutor  be 
allowed  upon  his  part  to  vary  his  proceed- 
ings to  meet  this  new  exigency  which  the 
defendant  has  produced,  by  reason  of  an 
indulgence  which  he  had  asked  for?  After 
the  defendant  was  allowed  to  retract  his 
plea,  the  obvious  justice  of  the  case  re- 
quired that  the  prosecutor  should  be  restored 
to  the  same  situation,  as  if  there  had  been 
no  appearance  and  plea  put  in  by  the  de- 
fendant. Nor  is  there  any  strict  rule  of 
practice  which  should  be  allowed  to  defeat 
that  justice. '  If  in  motions  for  leave  to 
file  an  information,  there  is  any  likelihood 
of  injustice  or  even  anything  inequitable 
being  inflicted  upon  the  defendant,  the 
Court,  in  the  exercise  of  its  discretion, 
will  always  refuse  the  leave.  But  none  such 
appears  in  this  case. 

Chichester's  Case,  1  Va.  Cas.  312,  is  es- 
sentially different  from  the  present  case. 
The  pri/secution  was  there  instituted  by 
indictment,  and  was  proceeded  upon  in  the 
only  way  marked  out  in  cases  of  indict- 
ments. The  prosecution  rested  upon  the  in- 
dictment alone ;  and  if  not  sustainable  upon 
the  indictment,  it  could  not  be  sustained  at 
all;  and  the  defendant  when  discharged 
from  the  indictment  must,  of  course  would, 
be  discharged  from  the  prosecution.  The  in- 
dictment was  for  its  defectiveness  quashed, 
and  thereby  that  prosecution  terminated. 
It  is  a  well  settled  principle,  that  the  Court 
will  not  in  any  case  grant  an  information, 
where  the  prosecutor  has  already  preferred 
an  indictment,  and  the  grand  jury  found  a 
true  bill,  although  it  was  quashed  for  in- 
sufficiency, (Anon.  8  Mod.  187.)  Here  the 
prosecution     was     by     presentment, 

641  which  was   not  as   was   the    *indict- 
ment,   the  act  of   the  prosecutor,   at 

least  in  part,  but  it  was  the  act  of  the  grand 
jury.  The  presentment  had  not  been 
quashed.  It  was  still  a  pending  prosecn- 
tion,  from  which  the  defendant  never  had 
been  discharged. 

As  has  before  been  stated,  the  Court 
regards  the  presentment,  not  the  time  of 
filing  the  information  upon  it,  as  the  date 
of  the  prosecution  ;  and  looking  to  that  date, 
there  is  no  room  for  the  application  of  the 
statute  of  limitations.  Acts  1847-8,  ch.  20, 
2  14.  And  that  being  inapplicable  to  the 
case,  no  other  serious  objection  can  be  urged 
against  the  information. 

The  petition  of  the  defendant  for  a  recon- 
sideration of  the  judgment  heretofore  en- 
tered in  this  case  is  overruled. 


Petition  for  a  rehearing  rejected. 
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Hunter  v.  The  Commonwealth. 

Jane  Term.  I8fiO. 

I.  Crtalnal  Law— ConfestioiM  of  Accomplice— Admls- 
ilbility*  Com  at  Bar.— Oonfessions  or  admissions 
of  an  accomplice  in  a  felony,  made  after  the  com- 
mission and  completion  of  the  offence,  are  not 
competent  evidence  against  a  prisoner,  even 
thongh  a  previons  conspiracy  and  combination 
between  the  prisoner  and  the  accomplice  to  com- 
mit the  felony  has  been  proved. 

a.  Sano-B«rrlary— What  Constlttttea-Case  at  Bar  — 
The  only  covering  to  an  opening  for  a  window, 
is  a  cloth  hong  over  two  nails  at  the  top,  and  loose 
at  the  bottom.  Qu^bbb  :  If  the  removing  the 
cloth  from  one  of  the  nails  is  a  sufficient  breaking 
to  constitute  burglary. 

Frederick  B.  Hunter  was  indicted  for 
burglary  in  the  Circuit  court  of  Lee  county, 
jointly  with  Thomaa  Hardy.  There  was  also 
a  count  in  the  indictment  charging  Hunter 
with  counselling,  hiring  and  procur- 
642  ing  the  *said  Hardy  to  commit  the 
offence.  The  indictment  charged  the 
offence  to  have  been  committed  on  the  night 
of  the  23d  of  October  1848,  by  breaking 
and  entering  the  house  of  Nancy  Rogers, 
and  taking  therefrom  some  1400  dollars  in 
money,  besides  other  things.  It  seems 
that  Hardy  was  first  tried,  and  that  he  was 
convicted. 

On  the  trial  of  the  prisoner,  the  proofs 
were,  that  the  entry  into  the  house  was 
effected  through  an  opening  intended  for  a 
window,  but  to  which  there  was  neither 
sash  or  shutter ;  and  that  the  covering  over 
this  opening  was  an  old  cloak  hung  at  the 
top  on  two  nails,  one  on  either  side  of  the 
opening,  and  loose  at « the  bottom.  This 
cloak  was  removed  from  one  of  the  nails, 
and  the  end  of  the  cloak  was  drawn  through 
the  opening. 

The  robbery  having  been  discovered  in 
the  morning,  and  tracks  of  men  near  the 
house,  and  then  of  horses  a  little  farther 
off  having  been  found,  several  persons 
tracked  the  horses  for  twenty -one  miles, 
until  they  came  nearly  to  the  house  of  the 
prisoner  in  the  State  of  Tennessee.  Here 
they  found  a  horse  whose  footprints  corres- 
ponded with  those  of  one  of  the  horse b  they 
had  been  tracing,  and  which  had  obviously 
been  rode  during  the  night.  Near  to  the 
prisoner's  house  too,  Hanly  was  found  and 
arrested.  After  the  witnesses  had  detailed 
the  fsLCts  as  to  the  breaking,  the  pursuit 
to  the  prisoner's  house,  the  arrest  of  Hardy, 
and  the  subsequent  arrest  of  the  prisoner, 
the  attorney  for  the  Commonwealth  pro- 
posed to  intex)duce  the  confessions  of  Hardy 
made  after  his  arrest,  and  in  the  absence 
of  the  prisoner.  To  this  evidence  the  coun- 
sel of  the  prisoner  objected,  on  the  ground 
that  no  conspiracy  between  Hardy  and  the 
prisoner  to  commit  the  offence  charged  had 


-  Bvldeooe  —  Admlssl- 
UOty  •<  Dedsmtloiu  of  Co-coiwplrstor.— See,  on  this 
question  citing  the  principal  case,  Jones  v.  Com..  31 
Oratt.  860,  and  note  ;  Oliver  ▼.  Com.,  77  Va.  694.  See 
noU  to  principal  case  In  56  Am.  Dec.  121. 


been    proved.     The   Court   stated    that   it 
could  not  then  determine  from  the  evidence 
that  had  been  heard,   whether  the   founda- 
tion   for  introducing   the  confessions 

643  of  Hardy  was  or  was  not,  *then  suffi- 
ciently  laid,    but   that   the   evidence 

might  be  introduced;  and  when  the  exam- 
ination of  witnesses  had  progressed  further, 
the  Court  would  direct  whether  it  should 
be  excluded  or  not,  if  requested  by  the 
prisoner's  counsel.  The  witnesses  there- 
upon went  on  to  detail  the  confessions  of 
Hardy  made  after  his  arrest  and  in  the 
absence  of  the  prisoner.  These  confessions 
shewed  that  the  prisoner  was  not  present 
when  the  robbery  and  burglary  was  com- 
mitted, but  that  he  was  then  probably  at 
his  house  in  Tennessee.  And  they  only 
went  to  sustain  the  count  against  him,  for 
advising,  hiring  and  procuring  Hardy  to 
commit  the  offence. 

Although  the  Court  had  reserved  the  ques- 
tion as  to  the  competency  of  the  confessions 
of  Hardy,  yet  the  question  was  not  decided 
during  the  progress  of  the  trial,  nor  was 
he  called  on  to  do  so  by  the  prisoner's  coun- 
sel; but  as  the  jurors  were  about  retiring 
to  consider  of  their  verdict,  one  of  them 
enquired  of  the  Court,  whether  they  were  to 
consider  the  statements  of  Hardy  as  evi- 
dence for  their  consideration  or  not.  And 
then  the  Court  replied,  **that  if  the  jury 
believed  from  the  evidence  they  had  heard, 
that  there  was  a  conspiracy  proved  to 
have  existed  between  Hardy  and  the  pris- 
oner, to  commit  the  offence  charged  against 
them  in  the  indictment,  then  they  were  to 
consider  all  Hardy's  statements  as  proper 
evidence  before  them,  and  entitled  to  as 
much  weight  as  if  they  were  the  confes- 
sions, admissions,  or  statements  of  the 
prisoner  himself.  But  if  they  did  not  be- 
lieve such  conspiracy  to  be  proved,  they 
were  to  reject  the  statements  of  Hardy  as 
no  evidence  against  the  prisoner."  To 
this  proceeding  and  opinion  of  the  Court 
the  prisoner  excepted. 

The  jury  found  the  prisoner  guilty,  and 
fixed  the  term  of  his  confinement  in  the 
penitentiary  at  ^ye  years;  and  the  Court 
gave  judgment  accordingly,  sentencing  the 
prisoner  to  solitary  confinement  for  one 
twelfth  of  his  time.  Whereupon  he  applied 
to  this  Court  for  a  writ  of  error,  which 
was  awarded. 

644  •Grattan,  for  the  prisoner. 

THOMPSON.  J.,  delivered  the  opin- 
ion of  the  Court. 

It  is  the  unanimous  opinion  of  the  Court, 
that  it  was  erroneous  in  the  Court  below  to 
admit  the  confessions,  admissions,  or  dec- 
larations of  Hardy  as  evidence  against  the 
prisoner,  even  though  a  previous  conspiracy 
and  combination  had  been  proved ;  because 
it  appears  from  the  bill  of  exceptions,  that 
they  were  made  after  the  arrest,  and  con- 
sequently after  the  commission  and  com- 
pletion of  the  offence  charged.  1  Greenleaf's 
Evi.  268-9;  Roscoe's  Crim.  Kvi.  38,  39.  A 
majority  of  the  Court  deem  it  unnecessary. 
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and  therefore  decline  to  express  any  opin- 
ion upon  the  sufficiency  of  the  evidence  cer- 
tified, to  establish  such  a  breaking*  as  to 
constitute  the  crime  burglary,  or  upon  any 
of  the  other  questions  presented  by  the 
prisoner's  petition  and  assignment  of  errors. 
The  judgment  must  be  reversed,  the  verdict 
set  aside,  and  the  cause  remanded  for  a  new 
trial,  and  the  proper  order  for  the  removal 
of  the  prisoner,  who  is  now  confined  in  the 
penitentiary,  to  the  county  of  L#ee  for 
trial. 

FIBL#D»  J.  The  prisoner  was  convicted 
of  burglary  in  the  Circuit  court  of  Lee 
county,  and  sentenced  to  confinement  in 
the  penitentiary  for  five  years,  one  twelfth 
part  of  which  he  was  to  be  confined  in  a 
solitary  cell  thereof.  Upon  the  trial,  the 
confessions  of  Hardy,  an  accomplice  in  the 
perpetration  of  the  crime,  which  were  made 
after  its  commission,  were  given  in  evidence 
against  the  prisoner,  which  he  objected  to, 
and  asked  the  Court  to  exclude.  The  Court 
declined  deciding  the  question  then,  and 
postponed  it  until  all  the  testimony  should 
be  heard.  And  after  the  testimony  had 
been  closed,  the  Court  instructed  the  jury, 
^^that  if  they  believed  from  the  evidence 
that  the  prisoner  and  Hardy  were  ac- 
complices, (or  had  entered  into  a  con- 
645  spiracy  *to  commit  the  offence,)  then 
they  were  to  regard  Hardy's  confes- 
sions as  good  evidence  against  the  prisoner, 
otherwise  not."  I  do  not  remember  the 
precise  language  of  the  instruction.  The 
above  is  the  substance  of  it.  The  jury 
rendered  a  verdict  of  guilty.    The  prisoner 


moved  for  a  new  trial,  which  was  overruled, 
and  a  bill  of  exceptions  signed,    which  sets 
out  the  facts  proved  upon   the  trial.     I  am 
of  opinion  that  the  Court  erred  in  not  de- 
ciding the  question  as  to  the   admissibility 
of   the   confessions  of  Hardy.     This  was  a 
question    of  law  which  it  was  the  province 
and   duty  of  the  Court  to  decide,  and  not 
refer  it  to  a  jury.     These  declarations  were 
improperly   received  as    evidence  against 
the    prisoner.     The  confessions  or  declara- 
tions of  an   accomplice   or  confidant  made 
when    they   were   in  the  act  of  committing 
an    offence,  or  when  in  its  way  of  commis- 
sion, can  be  received  as   evidence  ag^ainst 
all   parties    to    the   conspiracy.     But  after 
the   commission  of  the  act  is  complete  and 
over,  declarations    subsequently    made    by 
an   accomplice   are  good  evidence  against 
him  only,    unless  made  in  the  presence   of 
his    partners    in    the  crime.    I  am   also  of 
opinion,  that  the  facts  set  forth  in  the  bill 
of  exceptions  do  not  amount  to  burglary. 
(See  lyawrence's  Case,    19   Kng.  C.  Lt.  R. 
560.)     For   these   three   errors  I  think  the 
judgment   should  be  reversed,    the    verdict 
set  aside,  and  a  new  trial  awarded.     Believ- 
ing that  the  offence  proved   upon   the  trial 
does   not  amount  to    burglary,    I  deem   it 
unnecessary  to  say  anything  about  the  non- 
residence  of  the  prisoner,  and  his  t>eing'  ab- 
sent   from    the     State    when     the    offence 
charged   in  the  indictment  was  committed. 
I  will  further  remark,  that  so  much  of  the 
sentence    as  requires  confinement   in  a  sol- 
itary cell   of  the  penitentiary  is  irreg'ular, 
the   law    upon   this    subject  having'    been 
repealed. 
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Bell's  Case. 

December  Term,  185a 

Statote— DIscliarge  of  Prisoner— **Two  TeniH**—lnter- 
pretatioa.*— A  prisoner  belnff  sent  on  for  further 
trial  by  an  examining  Conrt  which  sat  dnrlnff  the 
session  of  the  Circnlt  conrt  to  which  he  Is  sent  for 
further  trial ;  that  term  of  the  Circuit  court  is 
not  one  of  the  two  at  which  the  statute  directs 
that  he  shall  be  indicted,  or  that  he  shall  be  dis- 
charged from  Imprisonment. 

This  is  an  application  to  this  Court  for 
a  writ  of  hat>eas  corpus  by  Alonzo  G.  Bell. 
It  appears  that  he  was  arrested  in  the 
county  of  Campbell  in  March  1850,  on  a 
charg^e  for  horse  stealing^.  At  the  May 
term  of  the  County  court  he  was  examined, 
and  sent  on  for  further  trial  before  the  Cir- 
cuit court.  It  seems  that  the  Circuit  court 
was  in  the  sixth  day  of  its  session  when 
the  prisoner  was  examined  before  the 
County  court;  and  he  was  not  indicted 
either  at  that  term  of  the  Circuit  court  or 
at  the  October  term. 

In  November  the  prisoner  applied  to  the 
Jnd^  of  the  Circuit  court  for  a  writ  of 
habeas  corpus,  and  to  be  discharg'ed  from 
custody,  on  the  g^round  that  two  terms  had 
passed  since  the  examining  Court  without 
his  being  indicted.    The  Judge  refused  to 

•Statete— DIschsrso  of  Prtsoaer  after  Two  Tenss  of 
Covrt— Wlurt  Term  Not  Counted.— In  Bell  v.  Com..  8 
Oratt.  604.  the  conrt  reconsidered  the  question  as  to 
whether  the  term  of  court  during  which  a  prisoner  Is 
sent  on  for  trial  Is  to  be  counted  as  one  of  the  two 
at  which,  according  to  statute,  he  must  be  indicted ; 
but  the  court  came  to  the  same  conclusion  as  that 
above  laid  down. 

The  principal  case  and  Bell's  Case,  8  Oratt  000, 
were  cited  with  approval  in  Glover  v.  Ck>m.,  80  Va. 
887,  ass,  10  S.  E.  Rep.  490:  and  Kibler  v.  Ck)m.,  94  Va. 
811,  26  S.  £.  Rep.  868.  where  similar  questions  were 
before  the  court.  In  the  former  of  these  cases,  it 
was  held  that  where  the  accused  is  sent  on  for  in- 
dictznent  during  a  term  of  court  that  term  Is  not  to 
be  considered  as  one  of  the  two  terms  at  which  he 
mnstbe  indicted  under  sec.  4001.  Va.  Code  1887.  In 
the  latter  case.  It  was  decided  that  the  term  at  which 
a  i>rl9oner  is  Indicted  is  not  to  be  counted  as  one  of 
tHe  three  terms  at  which,  according  to  sec.  4047,  Va. 
Code  of  1887,  he  must  be  tried. 

See  the  principal  case  also  cited  with  approval  by 
CBJU8TIAK,  J..  In  Sands  v.  Com.,  SOGratt  818. 


discharge    him.       And    then    the    prisoner 

applied   to  this   0>urt  to  be  discharged  out 

of  custody  on  the  same'grounds. 

647  *Irving  and  Johnson,  for   the   pris- 
oner. 

IX)MAX,  J.,  delivered  the  opinion  of  the 
Court. 

Upon  the  petition  filed  in  this  case  the 
petitioner  asks  that  this  0>urt  *^will  cause 
the  petitioner  to  be  discharged  from  further 
imprisonment,"  &c.  The  writ  of  habeas 
corpus  is  not  applied  for  expressly  by  the 
petition,  but  is  now  applied  for  by  motion, 
as  the  means  of  effecting  the  discharge 
which  is  asked  for.  The  evidence  offered 
to  shew  probable  cause  to  believe  that  the 
petitioner  '4s  detained  without  lawful  au- 
thority" in  custody,  consists  of  a  petition 
offered  by  him  to  a  circuit  Judge,  with  an 
affidavit  dated  21st  October  1850,  endorsed 
on  the  petition,  of  the  truth  of  the  state- 
ments therein  contained ;  and  the  proceed- 
ings of  the  examining  Court  of  Campbell 
county  on  the  13th  May  1850,  deciding  in 
that  Court  that  the  charge  whereof  the  pe- 
titioner was  accused,  should  be  **  further 
enquired  into  and  the  accused  remanded 
back  to  jail  to  await  a  trial  of  the  said 
charge  before  the  Judge  of  the  Circuit  Su- 
perior court  of  law  and  chancery  for  the 
said  county,  at  the  present  or  next  term 
thereof;"  and  a  certificate  of  the  clerk  of 
the  Circuit  court  of  Campbell  county,  dated 
the  21st  October  1850,  that  there  had  been 
no  indictment  filed  in  said  Court  against 
Alonzo  G.  Bell ;  and  the  denial  of  the  writ 
of  habeas  corpus  endorsed  on  the  1st  No- 
vember 1850  upon  the  petition,  by  the  cir- 
cuit Judge  when  he  was  applied  to  for  the 
writ.  This  Court  has  not  paused  to  consider 
whether  the  application  now  made  is  pre- 
sent^Hl  in  the  proper  shape,  or  upon  suffi- 
cient proofs  of  the  matters  alleged,  to  be 
entertained  by  tlie  Court.  Supposing  the 
application  in  all  respects  to  be  regular, 
the  Court  has  considered  the  question  upon 
which  the  petitioner  contends  that  he  is 
entitled  to  be  discharged  from  further  im- 
prisonment. He  claims  his  discharge  upon 
the  ground,   that  on  the  13th  of  May 

648  1850  he  was  remanded  back  to  *jail  to 
await  a  trial  before  the  Circuit  Supe- 
rior court,  which  Court  was  then  in  session ; 
and  that  he  was  not  then  indicted  at  that 
term,  nor  at  the  term  of  that   Court  in  Oc- 
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tober,  (presuming  that  there  was  a  Court 
held  in  Ootober, )  as  the  second  term  of  the 
Court  at  which  he  was  held  to  answer. 

This  Court  is  of  opinion  that  in  ascer- 
taining what  is  the  second  term  of  the 
Court  at  which  the  prisoner  is  held  to  an- 
swer, the  May  term,  which  was  (as  it  would 
seem)  at  the  time  the  prisoner  was  re- 
manded, in  the  sixth  day  of  its  session, 
ought  not  to  be  taken  into  the  computation. 
Regularly  in  the  course  of  criminal  pro- 
ceedings, the  grand  jury  who  are  to  indict, 
are  summoned  to  attend  on  the  first  day  of 
the  Court,  (Code  of  1849,  p.  766,)  the  venire 
facias  for  the  jurors  to  try  him  are  sum- 
moned to  the  first  day  of  the  Court.  Before 
the  term  of  the  Court,  the  clerk  is  directed 
to  make  out  a  docket  of  ''the  pending 
causes,  including  the  Commonwealth's 
cases;"  and  in  order  to  put  the  Circuit 
court  and  the  officers  of  the  law  in  posses- 
sion of  the  case,  it  is  required  when  a  per- 
son is  remanded,  that  the  clerk  of  the 
examining  Court  shall  certify  to  the  clerk 
of  the  Court  where  the  accused  is  to  be 
tried,  copies  of  all  recognisances  taken  by 
the  examining  Court,  (for  attendance  of 
witnesses  Ac,  at  the  trial, )  and  shall  certify 
to  the  attorney  prosecuting  for  the  Com- 
monwealth in  the  Court  wherein  the  trial 
is  to  be,  a  copy  of  the  order  remanding  the 
accused,  and  of  the  depositions  taken  on 
the  examination,  and  of  any  warrant  in 
the  case  which  remains  filed  in  the  clerk's 
office.  All  these  preparatory  proceedings 
for  trial,  to  make  them  consistent,  must  all 
be  taken  together,  as  having  reference  to 
the  first  day  of  the  term ;  and  would  seem 
to  shew  that  when  the  I^egislature  speaks 
of  a  term  of  the  Court  at  which  the  prisoner 
is  held  to  answer,  it  contemplates  a  term 
complete     by    commencing    on     the    first 

day.  The  Legislature  seems  to  be 
649      *more  explicit   in  the  36th  section  of 

chap.  208,  where  **the  prisoner  is 
directed  to  be  forever  discharged  from  pros- 
ecution for  the  offence,  if  there  be  three 
regular  terms  of  such  Court  after  his 
examination,  without  a  trial,"  Ac.  Con- 
sistency requires  an  uniformity  of  interpre- 


tation in  both  parts  of  the  law,  where  the 
terms  are  spoken  of,  viz. :  complete  terms 
commencing  on  the  regular  days.  Many 
mischiefs  in  the  administration  of  criminal 
justice  might  arise,  if  the  term  of  the  Cir- 
cuit court,  though  only  an  hour  before  its 
adjournment,  or  however  engrossed  with  its 
business  on  hand,  shall  be  counted  for  a 
term  at  which  the  prisoner  is  held  to  an- 
swer, because  the  accused  has  at  that  period 
of  the  term  been  remanded  by  the  examin- 
ing Court.  It  is  very  true  that  potentially 
the  prisoner  might  be  tried  during  the  re- 
maining term  of  the  Circuit  court,  when 
he  is  remanded  by  the  examining  Court 
after  the  first  day  of  the  term.  The  Court 
may  cause  another  grand  jury  to  be  em- 
paneled, though  the  regular  grand  jury 
summoned  to  the  first  day  may  have  been 
diachareed;  and  it  may  award  a  venire 
facias  for  petit  jurors ;  and  it  may  cause 
the  witnesses  to  be  summoned;  and  the 
preparatory  certificate  of  the  clerk  of  the 
examining  Court  may  be  accepted  as  satis- 
factory, though  brought  in  at  a  subseqaent 
day  of  the  term.  It  seems  much  better  to 
take  some  fixed  and  uniform  rule  from  the 
language  and  meaning  of  the  statute,  than 
a  rule  derived  from  what  the  Circuit  court 
may  be  supposed,  in  a  presumed  state  of 
its  business,  to  have  had  the  capacity  to  do. 
In  England  ''the  term,"  according  to  the 
common  law,  is  understood  as  the  term  of 
a  day,  and  that  day  is  the  first  day  of  the 
term,  to  which  all  the  after  proceedings 
have  reference.  This  interpretation  is  there 
given  in  criminal  as  well  as  in  civil  pro- 
ceedings. The  same  notion  has  been  rec- 
ognized in  our  own  Courts,  where  the  date 

of  a  judgment    rendered    during   the 
650      *term  has  always  had  reference  to  the 

first  day  of  the  term. 
There  is  an  obvious  propriety  in  the 
present  and  the  like  cases,  to  regard  the 
term  at  which  the  accused  is  held  to  answer, 
to  be  the  term  commencing  on  the  first  day 
of  the  Court ;  to  be  a  complete  term  as  well 
in  its  beginning  as  its  ending. 

Petition  rejected. 
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Perkins  v.  The  Commonwealth. 

Jane  Term.  1851. 
[56  Am.  Dec.  123.] 

I.  dimliMlLaw—Porsrery— Indictment— AlleffatkMW.*— 

An  Indictment  for  forgery  charged  the  forgery  of 
a  Degotlable  note,  and  set  it  out  in  hac  v^rbai  with- 
out settintr  oat  the  endorsements  upon  the  back  of 
it  On  the  trial  when  the  note  was  offered  in  evi- 
dence, it  was  objected  to  on  the  ffroand  of  vari- 
ance. HKiiD:  It  was  not  necessary  to  set  ont  in 
the  indictment  the  endorsements  npon  the  note, 
or  any  other  matter  written  npon  the  same  paper, 
const!  tn  tins' no  part  of  the  note  itself;  and  not 
enterins^  into  the  essential  description  of  that 
instrument. 

a.  NesoClable  Notes— Case  at  Bar.— The  note  said  "I 
promised  to  pay,"  &c.  It  was  still  a  negotiable 
note,  thongh  a  bank  might  refuse  to  discount  it 
because  of  its  informality. 

3.  Crtatlnal  Proceedings— Instructlonat— Case  at  Bar.— 
After  the  case  had  been  submitted  to  the  jury  and 
they  had  retired  to  consider  of  their  verdict,  they 
returned  into  Court  and  asked  the  Court  to  in- 
struct them  as  to  whether  it  was  necessary  that 
they  should  be  satisfied  that  the  prisoner  did  ac- 
tually and  personally  forge  the  paper  charged  in 
the  indictment,  in  order  to  his  conviction.  The 
Court  instructed  them  that  either  the  actual  for- 
gery by  the  prisoner,  or  his  actual  presence  aiding 
and  assisting  with  a  felonious  intent,  when  the 
forged  instrument  was  made,  constituted  the 
offence  of  forgery.  Hsld:  The  instruction  being 
responsive  to  the  enquiry  propounded  by  the  jury, 
even  If  it  was  an  abstract  proposition,  yet  as  the 
jury  asked  an  instruction  on  the  point,  and  the 
instruction  given,  correctly  stated  the  law,  it  is 
not  cause  for  setting  aside  the  verdict. 

6S2  *Iii  April   1851,    Henry   T.  Perkins 

was  indicted  for  forgery,  in  the  Cir- 
cuit court  of  law  for  the  county  of  Henrico. 
The  first  count  of   the   indictment   set  out 

«Cfiflilnai  Law— Forgery— indictment— Allegations.— 

On  this  question,  see  the  principal  case  cited  in  State 
T.  Henderson,  SB  W.  Va.  147. 1  S.  E.  Rep.  280,  See  also, 
monographic  note  on  '^Forgery  and  Counterfeit- 
fog*'  appended  to  Coleman  v.  Com.,  26  Gratt,  866; 
monographic  note  on  "Indictments,  Informations 
and  Presentments"  appended  to  Boyle  v.  Com.,  14 
Gratt.  074. 

•fCrimlnalProoeedings— Instructions.— The  principal 
case  ia  cited  in  Whitehurst  v.  Com.,  79  Va.  600.  See 
monoflrraphlc  note  on  ''Instructions*'  appended  to 
Womack  v.  Circle,  89  Oratt.  19S. 


the  paper  which  was  charged  to  have  been 
forged,  which  was  as  follows : 

**$4000. 

Seven  Islands,  Fluvanna  County, 
December  10th,  1850. 

Sixty  days  after  date,  for  value  received, 
I  promised  to  pay  to  the  order  of  William 
T.  Hillous,  4  thousand  dollars,  without  off- 
set, negotiable  and  payable  at  the  Bank  of 
Virginia,  at  Richmond. 

John  H.  Cocke." 

There  were  two  other  counts  which 
charged  the  forgery  of  the  note.  But  none 
of  the  counts  set  out  or  referred  to  the  en- 
dorsements upon  it. 

On  the  trial,  the  prosecuting  attorney 
offered  in  evidence  a  note  conforming  on 
its  face  to  that  set  out  in  the  indictment ; 
but  on  the  back  of  it  was  endorsed  the 
names  of  W.  Gault  and  William  T.  Hillous: 
And  the  prisoner,  by  his  counsel,  moved 
the  Court  to  exclude  the  paper  from  going 
in  evidence  to  the  jury,  upon  the  ground 
that  no  count  in  the  indictment  set  forth 
the  endorsements  upon  it;  so  that  there 
was  a  variance  between  the  allegations  and 
the  proofs.  But  the  Court  overruled  the 
motion,  and  the  prisoner  excepted. 

After  all  the  evidence  had  been  introduced 
and  the  testimony  closed,  and  the  jury  had 
retired  to  consider  of  their  verdict,  they 
returned  into  Court  and  asked  the  Court  to 
instruct  them  as  to  whether  it  was  neces- 
sary that  they  should  be  satisfied  that  the 
prisoner  did  actually  and  personally  forge 
the  paper  charged  in  the  indictment,  in 
order  to  his  conviction.  And  the  Court  in- 
structed the  jury  that  if  from  the  evidence 
they  were  satisfied  that  the  prisoner 
653  either  actually  and  personally  *made 
the  forged  instrument,  or  was  actually 
present,  aiding,  abetting  and  assisting, 
with  a  felonious  intent,  when  the  forged 
writing  was  made,  they  must  find  him 
guilty,  and  to  this  opinion  of  the  Court  the 
prisoner  again  excepted. 

The  jury  found  the  prisoner  guilty,  and 
fixed  the  term  of  his  imprisonment  in  the 
penitentiary  at  two  years.  Thereupon  he 
applied  to  the  Court  for  a  new  trial,  which 
was  refused ;  and  he  again  excepted.  The 
facts  proved  on  the  trial  were  spread  on  the 
record,  and  they  are  as  follows: 

On  the  13th  December  1850,  the  prisoner 
brought  to  the  Bank  of  Virginia  the  paper 
writing    referred    to   in  the  first  bill  of  ex- 
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ceptions,  and  demanded  the  money  for  it.  I 
He  was  very  much  intoxicated,  but  ap- 
peared to  know  what  he  was  about ;  and 
certainly  seemed  anxious  to  g^et  the  money. 
He  was  told  he  could  not  get  the  money, 
and  said  he  was  very  much  surprised  to 
hear  it ;  that  his  uncle  had  told  him  he  had 
nothing*  to  do  but  to  present  the  paper  and 
g^et  the  money.  He  said  he  had  a  drove  of 
hogs  coming  to  town ;  and  added  that  the 
note  would  be  all  right.  The  president  and 
cashier  of  the  bank  then  had  him  taken 
into  custody. 

It  was  further  proved  that  there  was  such 
a  man  as  William  T.  Hillous ;  that  he  had 
been  in  Richmond  in  the  Bank  of  Virginia, 
within  ten  days  before  the  trial  of  this 
cause ;  and  was  thought  to  be  a  man  of  ex- 
tensive dealings  as  a  hog  drover. 

It  was  further  proved  that  the  signature, 
John  H.  Cocke,  was  not  written  by  that 
gentleman,  nor  by  his  authority ;  and  that 
no  part  of  the  note  was  written  by  him. 
That  his  post  office  is  Seven  Islands,  Flu- 
vanna county ;  and  that  he  does  not  know 
the  prisoner;  and  had  never  seen  him,  to 
his    knowledge,     until     the    time    of    his 

trial. 
654  *It  was  further  proved  that  the  note 

introduced  in  evidence  is  informal 
according  to  the  rules  of  the  bank;  and 
even  if  genuine  would  not  have  been  dis- 
counted. It  was  further  proved  that  the 
endorsement  of  the  name  of  W.  Gault  on 
the  note  is  not  genuine ;  and  the  Court  cer- 
tified that  it  seemed  to  the  Court  that  the 
names  of  W.  Gault  and  William  T.  Hillous, 
endorsed  on  the  note,  are  in  the  same  hand- 
writings with  the  whole  body  of  the  note, 
including  the  signature  John  H.  Cocke. 

The  Court  gave  judgment  upon  the  ver- 
dict, and  thereupon  the  prisoner  applied  to 
this  Court  for  a  writ  of  error. 

R.  R.  Howison  for  the  prisoner. 

L#OMAX,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion  that,  as  this  pros- 
ecution was  only  for  forging  the  writing 
which  purported  to  be  a  negotiable  note, 
there  was  no  necessity  that  the  indictment 
should  set  out  the  endorsements,  or  any 
other  matter  written  upon  the  same  paper, 
constituting  no  part  of  the  note  itself,  and 
not  entering  into  the  essential  description 
of  that  instrument.  It  is  enough  to  set  out 
in  the  indictment  the  note  itself,  without 
any  other  extrinsic  marks  or  writings  upon 
the  same  paper.  Commonwealth  v.  Ward, 
2  Mass.  R.  397;  Simmons  v.  The  State, 
(Ohio)  7  Ham.  R.  pt.  1,  116.  When  the 
paper  with  these  unessential  marks  and 
writings  is  offered  in  evidence,  for  the  pur- 
pose of  sustaining  the  prosecution  for  the 
forgery  of  the  note,  there  will  be  no  valid 
objection  on  the  ground  of  variance  between 
the  proofs  and  the  charges  laid  in  the  in- 
dictment. Stark.  Cr.  PI.  113;  Rex  v.  Tea- 
tick,  in  note,  1  East's  R.  180;  East's  Cr. 
L#aw  925;  Commonwealth  v.  Adams,  7 
Mete.  R.  50;  Commonwealth  v.  Searle,  2 
Binn.  R.  332;  Commonwealth  v.  Ross,  2 
Mass.  R.  373. 


655  *Nor  is  there   any   ground   for   the 
exception    that   the    neg^otiable   note, 

which  is  truly  set  out,  contained  the  ac- 
knowledgment of  the  promise  to  pay  in  the 
past  tense,  instead  of  the  usual  promise  in 
the  present  tense.  Whether  it  was  in  the 
past  or  present  tense,  it  was  equally  a 
negotiable  promissory  note.  Commonwealth 
V.  Parmenter,  5  Pick.  R,  279.  Nor  would 
the  paper  lose  the  character  of  a  neg^otiable 
promissory  note,  as  charged  in  the  indict- 
ment, because  there  should  be  any  thing^  in 
the  frame  of  the  note  which  mig^ht,  for 
want  of  some  conformity  to  the  practice  of 
the  bank,  deter  the  bank  from  discounting 
the  note.  It  was  not  less  a  negotiable 
promissory  note  though  the  bank  might  re- 
fuse to  negotiate  it. 

Nor  is  there  any  ground  for  the  exception, 
stated  as  the  third,  in  the  petition.  The 
instruction  given  by  the  Court  was  a  direct 
response  to  the  enquiry,  which  was  pro- 
pounded by  the  jury,  for  settling  their 
doubts,  according  to  the  views  taken  by 
them  of  the  evidence  in  the  case.  The 
matters  of  law,  stated  by  the  Court  in  that 
instruction,  were  correctly  stated.  Kven 
if  it  might  seem  to  others  than  the  jury  to 
be  an  instruction  upon  what  might  be 
deemed  abstract  and  foreign  from  the  case, 
yet  the  verdict  ought  not  to  be  set  aside  on 
that  account;  the  judgment  of  the  Court 
being  right  upon  the  question  submitted  to 
it  by  the  jury. 

Another  exception  stated  in  the  petition 
to  the  proceedings  of  the  Court  below,  is 
the  refusal  of  the  Court  to  award  a  new 
trial,  it  being  alleged  that  the  evidence  in 
the  record  is  insufficient  to  sustain  the  ver- 
dict. It  is  abundantly  proved  that  the  note 
was  forged ;  and  that  the  note  so  forg-ed  was 
in  the  possession  of  the  accused;  and  that 
he  was  seeking  to  utter  it,  and  to  derive 
benefit  from  it.  When  the  forgery  was  de- 
tected, he  offered  no  explanation  whatsoever 
in  regard  to  the  paper — how  or  when  it 
came  to  his  hands — nor  of  any  of  the  cir- 
cumstances connected  with  the  paper, 

656  or  his  ^possession  of  it.     He  made  no 
attempt  to  offer  any  such  explanation. 

By  whom  the  forgery  of  the  paper  was 
committed,  whether  by  the  accused  or  some 
other  person,  was  a  question  of  fact  for  the 
jury  to  decide  upon,  after  weighing"  ail  the 
proofs  and  circumstances  of  the  case.  It 
was  so  held  by  Story,  J.,  in  United  States 
V.  Britton,  2  Mason's  R.  464;  and  seems  so 
to  have  been  held  in  Spencer's  Case,  2  L#ei^h 
751. 

The  rule  of  evidence  in  such  cases  -was 
laid  down  in  the  Supreme  court  of  Korth 
Carolina,  in  the  case  of  The  State  v.  Britt, 
3  Dev.'R.  122;  and  in  the  case  of  The  State 
V.  Morgan,  2  Dev.  &  Batt.  348.  Ruffin,  C 
J.,  in  delivering  the  opinion  of  the  Conrt 
in  the  latter  of  these  cases,  maintained  that 
the  accused  being  in  possession  of  the 
forged  order,  drawn  in  his  own  favor,  were 
facts  constituting  complete  proof  that* 
either  by  himself,  or  by  false  conspiracj 
with  others,  he  forged  or  assented  to  the 
forgery   of  the   instrument — that  he  either 
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did  the  act  or  caused  it  to  be  done,  until  he 
fthevred  the  actual  perpetrator,  and  that  he 
himself  was  not  privy.  A  distinction  was 
taken  between  having  such  paper,  as  a 
ibrged  order,  in  possession,  and  having*  a 
counterfeit  bank  note ;  an  instrument  cur- 
rent in  its  nature,  and  which  might  well 
come  innocently  to  any  one's  hands.  In 
the  case  of  the  forged  order,  he  who  holds 
it  under  such  circumstances,  it  was  said, 
should  be  taken  to  be  the  forger,  unless  he 
shews  the  contrary.  And  it  was  moreover 
said,  in  one  of  the  cases  cited,  that  with 
the  exception  of  such  papers  as  pass  from 
hand  to  hand  in  the  common  transactions 
of  life,  the  uttering  of  a  forged  paper,  if 
unexplained,  is  in  sound  sense,  evidence  of 
the  forgery  of  the  paper  by  the  utterer. 

In  the   present  case,    it   was  proved  that 
the   endorsement   of  Gault,   as  well  as  the 
note   itself,    was   forged.     Although  in  the 
order   of   endorsements  his  name  precedes 
the  endorsement  of  the  payee,    he  must  be 
regarded  as  the  pretended  endorsee  of 
657      the  payee ;  and   the   title  *of  the  ac- 
cused   must    be    regarded   as  derived 
under  this  forged  endorsement  of   Gault' s 
name.     This  case  does  not  require  the  Court 
to  decide    what   is   the  degree  of  proof,  or 
the   character   of   the   proof,  as  being  pre- 
sumptive or  prima  facie,  which  is  furnished 
against   the   accused  as  the  forger,  by  the 
mere   circumstances   that    the    instrument 
was  forged  and  that  he   was   endeavouring 
to  utter  or   to   use    it   for  his  own  benefit. 
These  circumstances  it  was  the  province  of 
the    jury    to   weigh,    as    important    proofs 
against  him ;  and  to  combine  them  in  their 
consideration  of  the  case,  with  the  circum- 
stance of  the  forged   endorsement,   and  the 
total    omission    on    his  part,    to  offer   any 
exculpatory    explanation    whatsoever.      In 
combination   with   these   or  any  other  cir- 
cumstances before   the  jury,    the  evidence 
tended  with  powerful  effect  to  convict  the 
accused,  as  charged  in  the  indictment,  with 
having  forged  the  note.     In  the  exercise  of 
its    appellate    jurisdiction    in    a    criminal 
prosecution,    this    Court    cannot,    without 
violating   the   authority  of  precedent  deci- 
sions in  such  cases,  interpose  to  disturb  or 
set  aside  the   verdict   which    has  been  ren- 
dered by  the  jury   in    this  case.     It  cannot 
pronounce  that  the  Court  below  erred  in  re- 
fusing to  grant  a  new  trial. 

The  writ  of  error  applied  for  is  refused. 


658  ^Livingston  v.  The   Commonwealth. 

June  Term,  1861. 

CMue  3abSiKted  to  Jury— AdmlMlon  of  Evidence  sfter 
— Dtacretloii  of  Court.*— Although  as  a  general  rule 

•  Adflitttliiflr  Bvtdeoce  after  Argument— Discretion  of 
Comtt. — See.  on  this  subject,  foot-note  to  McDowell 
V.  Crawford.  11  Oratt  877.  The  principal  case  is 
cited  in  the  following:  Taylor  v.  Com.,  77  Va.  694: 
Scbonberger  v.  Com.,  86  Va.  492.  10  S.  E.  Rep.  718 : 
Hunter  ▼.  Snyder,  11  W.  Va.  218  ;  Bums  v.  Morrison, 
»  W.  Va.  420. 15  S.  E.  Rep.  64  ;  foot-note  to  Armstead 
.T.  Com..  7  Oratt  609. 


it  is  improper  after  a  cause  has  been  submitted  to 
tbe  Jury,  to  introduce  new  testimony  or  examine 
new  witnesses  ;  yet  for  good  cause  it  may  be  done. 
In  such  case  the  Court  must  exercise  a  sound  dis- 
cretion ;  and  when  the  circumstances  of  the  case 
make  it  necessary,  either  party  should  be  per- 
mitted to  introduce  new  testimony  and  new 
witnesses. 

Qeorge  lyiving-ston  was  indicted  in  May 
1851,  in  the  Circuit  court  of  Petersburg^,  for 
larceny  in  stealing^  three  g^old  chains  and 
a  ring,  of  the  g^oods  of  John  B.  Stevens  and 
Thomas  R.  Hopkins,  jewellers,  in  the  city 
of  Petersburg,  trading  under  the  firm  of 
Stevens  &  Hopkins. 

After  the  evidence  had  been  introduced, 
the  counsel  for  the  prisoner  in  his  argu- 
ment before  the  jury,  insisted  that  the  gold 
chains  and  the  ring  charged  in  the  indict- 
ment to  be  the  property  of  John  B.  Stevens 
and  Thomas  R.  Hopkins,  jewellers,  in  the 
city  of  Petersburg,  trading  under  the  firm 
and  style  of  Stevens  &  Hopkins,  had  not 
been  proved  to  be  the  property  of  said 
Stevens  &  Hopkins,  as  laid  in  the  indict- 
ment. And  the  attorney  for  the  Common- 
wealth in  his  reply  to  that  part  of  the 
argument,  contended  that  it  had  been  so 
proved.  The  jury  retired,  and  not  being 
able  to  agree  in  their  verdict,  were  ad- 
journed over  to  the  next  day;  and  upon 
being  brought  into  Court  the  next  morning, 
the  counsel  for  the  prisoner  moved  the 
Court  to  instruct  the  jury,  **that  if  they 
believe  from  the  evidence  that  the  Common- 
wealth has  failed  to  prove  the  existence  of 
the  copartnership  of  Stevens  &  Hopkins, 
and  that  the  property  was  in  them  as  part- 
ners as  alleged  in  the  indictment,  then 
they  must  acquit  the  prisoner,  the  burden ' 
of  proof  being  on  the  Commonwealth  to 
shew  these  facts."  Whereupon  the  attor- 
ney for  the  Commonwealth  proposed 
659  *to  call  upon  John  B.  Stevens,  one  of 
the  witnesses  examined  on  the  day 
before,  to  prove  more  explicitly  the  owner- 
ship of  the  property  as  laid  in  the  indict- 
ment. To  the' introduction  of  this  proof  or 
any  other  at  this  stage  of  the  trial,  the 
prisoner  objected ;  but  the  Court  overruled 
the  objection,  and  permitted  the  said  Ste- 
vens to  be  again  examined:  And  he  proved 
that  the  gold  chains  and  the  ring  were  the 
property  of  Stevens  &  Hopkins  as  laid  in 
the  indictment.  The  Court  thereupon  re- 
fused to  give  the  instructions  asked  for  by 
the  prisoner  in  the  form  in  which  they  were 
propounded,  but  instructed  the  jury  **that 
if  they  should  believe  from  the  whole  evi- 
dence in  the  cause,  as  well  that  given  in  on 
yesterday  as  that  given  in  to-day  by  the 
said  Stevens,  that  the  Commonwealth  had 
failed  to  prove  that  the  gold  chains  and  ring 
or  any  part  of  them,  were  the  property  of 
John  B.  Stevens  and  Thomas  R.  Hopkins, 
jewellers,  in  the  city  of  Petersburg,  trading 
under  the  firm  of  Stevens  &  Hopkins,  as 
laid  in  the  indictment,  then  they  ought  to 
find  the  prisoner  not  guilty ;  it  being  incum- 
bent on  the  Commonwealth  to  prove  the 
ownership  as  laid  in  the  indictment. "     And 
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the  Court  certified  the  evidence  given  in  on 
the  day  before,  from  which  it  was  obvious, 
that  if  the  joint  ownership  of  the  property 
and  the  partnership  of  Stevens  &  Hopkins 
were  not  proved  by  the  witnesses,  it  was 
only  because  the  fact  was  not  made  a  ques- 
tion. The  witnesses  were  Stevens  and  two 
of  the  clerks  in  the  shop.  The  clerks  proved 
a  taking  from  the  shop ;  they  proved  that 
not  knowing  the  price  of  a  chain  which  the 
prisoner  was  proposing  to  buy,  one  of  them 
was  sent  by  the  other  to  ask  Mr.  Hopkins 
the  price,  he  being  in  another  room.  And 
when  Mr.  Stevens  came  into  the  shop,  he 
was  immediately  informed  that  the  prisoner 
had  taken  a  gold  chain,  and  he,  and  the 
witness  by  his  directions,  went  in  pursuit 
of  him. 

660  *The  prisoner  excepted  to  the  opin- 
ions of  the  Court  admitting  the  evi- 
dence and  refusing  the  instruction  as  asked. 
And  the  jury  having  found  him  guilty,  and 
fixed  the  term  of  his  imprisonment  in  the 
penitentiary  at  eighteen  months,  and  the 
Court  having  given  judgment  against  him 
accordingly,  he  applied  to  this  Court  for 
a  writ  of  error. 

TlBLtD,  J.»  delivered  the  opinion  of  the 
Court. 

The  prisoner  was  indicted  in  the  Circuit 
court  of  Petersburg  for  larceny.  He  was 
convicted  and  sentenced  to  be  confined  in 
the  penitentiary  for  eighteen  months.'  The 
larceny  consisted  in  stealing  certain  jewelry 
from  John  B.  Stevens  and  Thomas  R.  Hop- 
kins, jewellers,  in  the  city  of  Petersburg, 
trading  under  the  firm  of  Stevens  &  Hop- 
kins. After  the  testimony  had  been  given 
in  upon  the  trial,  and  the  arguments  of 
counsel  heard,  the  jury  retired  to  consider 
of  their  verdict,  and  not  being  able  to  agree 
upon  a  verdict  on  the  first  day,  they  were 
brought  into  Court  and  adjourned  over  in 
the  usual  way,  until  the  next  day.  On  the 
next  day  they  appeared  in  Court  pursuant 
to  their  adjournment,  and  the  counsel  for 
the  prisoner  asked  the  Court  to  instruct 
the  jury,  **that  if  they  believed  from  the 
evidence,  that  the  Commonwealth  has  failed 
to  prove  the  existence  of  the  copartnership 
of  Stevens  &  Hopkins,  and  that  the  property 
was  in  them  as  partners,  as  alleged  in  the 
indictment,  then  they  must  acquit  the  pris- 
oner, the  burthen  of  proof  being  on  the 
Commonwealth  to  shew  these  facts."  The 
Attorney  for  the  Commonwealth  then  pro- 
posed to  recall  John  B.  Stevens,  one  of  the 
partners,  who  had  been  examined  the  day 
before,  to  be  examined  more  fully  upon 
these  points.  The  Court  permitted  him  to 
be  recalled.  He  was  re-examined  and 
proved  that  the  stolen  articles  belonged  to 
Stevens   A    Hopkins.     The    prisoner 

661  complains  *of  this,   and  assigns  it  as 
one  of  the  grounds   for  reversing  the 

judgment.  Whilst  we  have  no  hesitation 
in  saying  that,  as  a  general  rule,  after  a 
cause  has  been  submitted  to  a  jury,  it  is 
improper  to  introduce  new  testimony  or  ex- 
amine new  witnesses,  there  can  be  no  doubt 
of   the    propriety  for  good  cause  shewn  of 


admitting  new  testimony,  or  the  examina- 
tion of  new  witnesses.  But  in  allowing 
this  to  be  done,  the  Court  must  exercise  a 
sound  discretion.  When  the  circumstances 
of  the  case  make  it  necessary  and  proper  to 
do  so,  the  Court  ought  to  permit  either  party 
to  introduce  new  witnesses  and  new  testi- 
mony. But  the  case  before  the  Court  is  not 
altogether  a  case  of  that  sort;  after  the 
cause  had  been  committed  to  the  jury,  it 
was  the  prisoner  who  called  upon  the  Court 
to  give  an  instruction,  based  no  doubt  upon 
a  failure  through  inadvertence  on  the  part 
of  the  prosecuting  attorney,  to  examine  the 
witness  upon  the  right  of  property.  The 
existence  of  the  partnership  was  no  doubt  a 
matter  of  general  notoriety  throughout  the 
city  of  Petersburg ;  so  notorious  as  to  cause 
it  to  be  taken  for  granted  as  a  fact  already 
proved  in  the  cause,  and  hence  the  tendency 
of  the  instruction  was  to  get  an  unfair  ad- 
vantage of  the  Commonwealth,  and  defeat 
the  claims  of  justice.  The  court  to  prevent 
this,  allowed  one  of  the  partners  who  had 
been  examined  the  day  before,  to  be  recalled 
and  examined.  In  doing  this,  the  Circuit 
court  under  the  circumstances  of  the  case, 
exercised  its  discretion  properly.  Having 
heard  the  witness,  the  Court  then  refused 
to  give  the  instruction  asked  for  by  the 
prisoner,  but  instructed  the  jury  ''that  if 
they  should  believe  from  the  evidence  in 
the  cause,  as  well  that  given  in  on  yester- 
day, as  to-day  by  the  said  Stevens,  that  the 
Commonwealth  had  failed  to  prove  that  the 
gold  chains  and  ring,  or  any  part  of  them, 
were   the   property  of  John  B.  Stevens  and 

Thomas    R.    Hopkins,    jewellers,    in 
662      this  *city,  trading  under  the  firm  and 

style  of  Stevens  A  Hopkins,  as  laid  in 
the  indictment,  they  ought  to  find  the  pris- 
oner not  guilty ;  it  being  incumbent  on  the 
Commonwealth  to  prove  the  ownership,  as 
laid  in  the  indictment."  This  instruction 
was  more  favourable  to  the  prisoner  than 
the  one  he  had  asked  for.  For  according 
to  this  instruction,  although  the  jury  mig'ht 
believe  from  the  evidence  that  a  part  of 
the  stolen  goods  were  proved  to  be  the  prop- 
erty of  Stevens  A  Hopkins;  yet,  if  there 
was  a  failure  in  proof  of  their  title  to  any 
part  of  them,  the  jury  was  bound  to  find 
the  prisoner  not  guilty.  We  can  perceive* 
therefore,  no  error  in  this  record,  of  which 
the  prisoner  has  any  right  to  complain. 

Writ  of  error  refused. 


Dye  V.  The  Commonwealth. 

June  Term,  1861. 

I.  risllclotts  Trespass— iBdictnMat—Oarissloa  of 
Not  Pelonloasly.'**— In  an  Indictment  for  a  mali- 
cious trespass.  It  Is  not  error  to  omit  the  words 
*'batnot  feloniously,"  these  words  not  constitu tine 
any  part  of  tbe  description  or  definition  of  tbe 
ofiFence. 

*nsllcloas  Trespass— Indictment.— See  monographic 
note  on  "Indictments,  Informations  and  Present- 
ments'* appended  to  Boyle  v.  Com.,  14  GratL  674. 


334 


r" 


7  QRATT. 


Dyb  V,  Thb  Commoivwbai«th. 


663,  664,  665 


a.  DiKlMrKC  <y(  Jnry— Failure  of  Record  to  Show  O^ 
Jecttoa— Presumptloa    In   Appellate    Court*— If  it 

does  not  appear  on  tlie  record  tbat  the  defend- 
ant objected,  it  will  be  presumed  in  tbe  appel- 
late Court,  that  the  Court  below  discharged  the 
jory  empaneled  and  sworn  in  the  case  for  suffi- 
cient cause,  and  with  the  consent  or  acquiescence 
of  the  defendant 

3.  niwlsmeanore— Dlschafge  of  Jnry  agaliMt  Consent 
of  Defendant,  t— In  cases  of  misdemeanor  the  Court 
has  authority  to  discharge  the  jury  without  or 
against  the  consent  of  the  defendant. 

4  MsMclews  Trespass— Statute— Application.— The  act 

of  February  Uth,  lg23,  Supp.  Rev.  Code.,  ch.  290. 1 1. 
I).  380,  to  punish  malicious  trespasses,  was  intended 
to  apply  to  acts  of  trespass  upon  the  property  of 
another,  without  colour  of  title,  or  claim  of  riffht 
bonajUU,  and  not  feigned  for  the  occasion :  and  not 
to  cases  where  there  is  a  bona  JIde  claim  of  right 
to  the  property. 

663  *John  F.  Dye  was  iodicted  in  the 
Circuit  court  of  Harrison  county,  at 
its  June  term  for  1847,  for  that  he  ^*  did  then 
and  there  knowingly  and  wilfully  without 
lawful  authority,  take  and  carry  away  two 
hogs  of  the  value  of  five  dollars,  then  and 
there  belonging  to  Benjamin  Stout,"  &c. 

The  defendant  appeared  and  moved  the 
Court  to  quash  the  indictment,  for  errors 
apparent  on  its  face ;  the  error  being  the 
omission  of  the  words  '*but  not  feloni- 
ously ;  but  the  Court  overruled  the  motion. 
The  defendant  thereupon  pleaded  not  gfuilty. 
The  case  came  on  for  trial  in  October  1848, 
when  the  jury  declaring  they  could  not 
agree,  they  were  discharged  by  the  Court. 
The  cause  came  on  again  to  be  tried  in 
November  1849,  when  the  jury  found  the 
defendant  guilty,  and  assessed  his  amerce- 
ment to  one  cent ;  whereupon  he  applied  to 
the  Court  for  a  new  trial,  which  was  refused, 
and  there  was  judgment  according  to  the 
verdict.  And  the  defendant  excepted  and 
spread  the  facts  on  the  record  as  follows : 

Some  time  in  September  1846,  one  Har- 
desty  purchased  up  a  small  lot  of  hogs  in  the 
county  of   Harrison,  and  bad   them   driven 
to  the  county  of  Marion.     In  driving  them, 
two  of  the  hogs  strayed  from  the  drove  and 
found    their  way  to  the  house  of  Stout,    in 
be  county  of  Harrison,   and  ran  at  large 
with    his    hogs.      The  defendant  and   one 
Piles    were  employed   as   hands   to   aid  in 
driving    the   lot  of  hogs   from  Harrison  to 
Marion.     The  defendant  left    Marion    for 
his  house  a  few  days  before  Piles  left;  and 
when  he  was  about  to  return   home  he  had 
a  ccm versa tion  with  Hardesty,    in  the  pres- 
ence  of   Piles,    about  the   stray  hogs,    in 

HNachnrge ofJaiy- Failure  of  Record  to  5liowOb- 
isctios— Prceamptloa  In  Appellate  Court.— For  the 
proposition  set  forth  in  the  second  headnote.  the 
principal  case  was  cited  in  Dove  y.  Com.,  82  Va.  S06. 
See  moaoffraphic  note  on  "Juries"  appended  to  Cha- 
hoon  V.  Oom.«  20  Oratt  788. 

tSaia — Power  of  Court.— See  principal  case  cited  in 
Wriirht  V.  Com.,  75  Va.  016;  Jones  ▼.  Com.,  80  Va.  742, 
10  S.  E.  Bep.  lOOi.    For  further  information  on  this  | 
subject,  see  monographic  note  on  "Juries"  appended 
to  Chaboon  t.  Com..  20  Oratt.  788. 


which  Hardesty  gave  the  defendant  the 
right  either  to  take  the  hogs  if  they  could 
be  found,  and  account  to  Hardesty  for  the 
original  cost ;  or  to  take  and  sell  them  for 
Hardesty,    and  after  paying   himself 

664  for  his   trouble,  to  *account   to  Har- 
desty for   the  balance.     But  at  that 

time  the  defendant  did  not  make  his  election 
as  to  which  he  would  do.  Soon  after  his 
return  home  the  defendant  saw  the  prosecu- 
tor Stout,  and  enquired  of  him  if  two  of 
Hardesty' s  hogs,  which  had  strayed  from 
the  drove,  were  not  at  his  place ;  and  Stout 
informed  him  there  were  two  of  them  run- 
ning with  his  hogs.  The  defendant  then 
told  him  that  Hardesty  wished  the  defend- 
ant to  take  care  of  the  hogs.  On  the  same 
evening  Piles,  in  returning  home  from 
Marion  county,  called  at  the  house  of  Stout, 
and  enquired  about  the  hogs,  and  informed 
Stout  of  what  had  taken  place  between  the 
defendant  and  Hardesty  about  the  hogs; 
and  requested  Stout  to  take  care  of  the  hogs 
for  Hardesty  if  Dye  had  not  taken  them, 
and  told  him  that  Hardesty  would  pay  him 
for  keeping  them. 

It  was  proved  tbat  Hardesty  requested 
Piles  to  have  the  hogs  taken  care  of  and 
provided  for,  if  Dye  had  not  done  it.  Prior 
to  the  request  to  Stout  by  Piles,  the  hogs 
had  been  running  at  large  with  Stout's 
hogs,  but  upon  the  same  evening  that  the 
request  was  made  they  were  put  up  in  a  pen 
by  Stout  and  fed.  On  the  next  morning  the 
defendant  went  to  Stout's  house  where 
the  hogs  were,  and  told  him  that  they  were 
the  defendant's  under  an  arrangement  with 
Hardesty,  and  demanded  them ;  but  Stout 
refused  to  let  him  have  them  without  a 
written  order  from  Hardesty ;  but  set  up  no 
claim  then  for  the  keeping  of  the  hogs. 
The  defendant  then  told  him  that  if  he  kept 
the  hogs  it  would  be  at  his  own  expense. 

It  was  also  proved  that  on  the  same  even- 
ing that  Piles  had  the  conversation  with 
Stout  as  aforesaid,  he  met  with  the  defend- 
ant some  two  or  three  miles  from  Stout's 
house,  and  told  him  that  the  hogs  were  at 
Stout's,  and  of  Hardesty's  request;  and 
the  defendant  swore  that  he  would  have  the 
hogs  if  he  had  to  go  to  Marion  and  buy 
them  of  Hardesty.     Some  weeks  after 

665  *the  hogs  were   put   in   the   pen    by 
Stout,    and   before   they    were    taken 

away  by  the  defendant,  Hardesty  sent  word 
to  Stout  by  one  Woodiield  to  take  care  of 
the  hogs,  and  he  would  pay  him  for  so  do- 
ing, and  not  to  give  them  up  to  the  defend- 
ant. 

About  four  weeks  after  the  hogs  were  put 
in  the  pen,  the  defendant  went  to  Marion 
county  and  paid  Hardesty  4  dollars  50  cents 
for  the  two  hogs ;  and  obtained  from  him 
a  written  order  upon  Stout  directi/ig  him 
to  let  the  defendant  have  the  hogs;  and 
saying  he  let  the  defendant  have  them  at 
the  time  he  lost  them. 

Stout  kept  the  hogs  in  the  pen  nine 
weeks,  and  fed  them  during  that  time  six- 
teen bushels  of  corn ;  which  was  worth  in 
the  neighbourhood  from  twenty-five  to 
thirty-seven  and*  a  half  cents  a  bushel.     At 


335 


7  QRATT. 


VlRGX2nA  Rbports,  Aknotatbd. 


666«  667,  668 


the  end  of  the  nine  weeks  the  defendant, 
with  another  person,  went  after  them,  and 
presented  to  Stout  the  paper  executed  by, 
Hardesty,  and  demanded  the  hog's  as  his 
own.  Stout  said  that  neither  Hardest j  or 
the  defendant  had  proved  the  hogs.  That 
he  would  give  the  defendant  in  money  what 
he  had  given  Hardesty  for  them,  or  weigh 
him  pork  in  the  gross  to  the  amount  called 
for  in  the  paper,  (which  was  260  lbs.,)  or 
he  would  g'ive  them  up  on  being  paid  for 
the  keeping  of  them ;  but  he  did  not  then 
state  his  charge  for  keeping'.  Upon  the 
refusal  of  Stout  to  give  up  the  hogs,  the 
defendant  told  him  he  would  pay  nothing 
for  the  keeping;  and  in  the  presence  of 
Stout  pulled  down  the  fence,  and  turned  the 
hog's  out ;  and  then  put  up  the  fence  again, 
and  drove  the  hogs  awavt  without  paying* 
or  offering  to  pay  Stout  anything  for  keep- 
ing the  hog's ;  the  prosecutor  telling  him 
that  if  he  took  them  away  without  paying 
for  keeping  them,  he  would  indict  him. 
The  hogs  were  thus  driven  away  in  the 
county  of  Harrison,  about  five  months  be- 
fore the  finding  the  indictment  ag'ainst  the 
defendant.  And  it  was  proved  that  Har- 
desty and  the  defendant  were  each  re- 
666  sponsible;  and  *able  to  pay  any 
charge  that  Stout  was  entitled  to  for 
keeping  the  hogs. 

Upon  the  application  of  the  defendant 
this  Court  awarded  a  writ  of  error  to  the 
judgment. 

Cabell,  for  the  defendant. 

THOMPSON,  J.,  delivered  the  opinion  of 
the  Court. 

The  motion  to  quash  the  indictment  be- 
cause of  the  omission  of  the  words  of  the 
statute  **but  not  feloniously"  was  properly 
overruled.  They  form  no  element  or  ingre- 
dient of,  and  constitute  no  part  of  the  de- 
scription or  definition  of  the  offence.  Nor 
are  they  to  be  likened  to  the  exceptions  and 
provisos  sometimes  found  in  the  body  of 
a  statute,  which,  according  to  the  preced- 
ents, must  be  inserted  in,  or  neg'atived  by, 
the  indictment.  Whether  inserted  or 
omitted,  the  offence  charged  and  the  evi- 
dence to  support  it  are  the  same,  to  wit,  a 
trespass  amounting  to  a  misdemeanor,  and 
not  a  felony.  It  is  the  opinion  of  the  Court 
that  the  words  were  not  employed  by  the 
statute  as  descriptive  of  the  offence,  but  in- 
serted out  of  abundant  caution  to  exclude 
the  possible  conclusion  or  inference  that 
the  Legislature  intended  thereby  to  con- 
found malicious  trespasses  with  felonies;  or 
to  make  them  concurrent  prosecutions  of 
kindred  offences,  whereby  a  conviction  of 
the  trespass  or  lesser  offence  would  be 
pleadable  in  bar  of  the  felony,  or  higher 
offence.  Judg'e  Field  concurs  with  us  upon 
this  point ;  he  thinks  the  Court  in  Howard's 
Case,  11  Leigh  632,  has  so  decided  the 
question. 

Upon  the  2d  error  assig-ned,  the  Court  is 
of  opinion  that  it  must  be  presumed  from 
what  appears  on  the  record  that  the  Court 
below  discharged  the   first  jury    that    was 


empaneled  and  sworn  for  sufficient  cause, 
to  wit,  inability  to  agree  in  a  verdict ;  and 
in  the  absence  of  any  bill  of  exceptions  or 
objection  entered  on  the  record,  if  not 
with  the  express  consent,  with  the 
667  acquiescence  fof  the  defendant.  But 
had  the  defendant  objected,  there 
would  have  been  no  error,  not  only  because 
the  power  of  the  Court  to  discharge  the  jury 
in  a  case  of  misdemeanor,  without  and 
against  the  consent  of  the  defendant*  has 
been  too  long  and  too  well  settled  in  Vir- 
g-inia,  in  Kngland,  and  some,  if  not  all, 
the  States  of  the  Union,  to  be  now  ques- 
tioned ;  but  because  the  act  of  14th  March 
1848,  Sess.  Acts  1847-8,  pa.  150,  which  was 
in  force  and  applicable  quoad  hoc,  when 
the  first  trial  occurred,  expressly  g'ives  the 
power  to  the  Court  in  all  criminal  cases. 

Upon  the  3d  and  last  error  assig'ned  we  are 
of   opinion  that  the  Circuit  court   erred  in 
overruling   the   motion    for    a    new  trial, 
because   it  appears  to  us  that  the  verdict 
was  against  the  law  and  the  evidence.     Of 
the   property,  which  is  the  subject  of   the 
alleged  trespass,    the   defendant    was   the 
general  fee  simple  owner,  by  purchase  from 
Hardesty,  the  former  owner.    The  prosecu- 
tor was  at  most  a  bailee,  having*  a  special 
or  qualified  property.    A  controversy  arose 
between  them  as  to  the   right  of  the  prose- 
cutor to  retain  the  property  until  paid  the 
expenses  of  keeping,  and  as  to  the  quantum 
or  proper  charge  for  these  expenses.     The 
def<*ndant,  the  owner,  without  a  breach    of 
the  peace,  took  possession  of  his  property; 
leaving  the  prosecutor  to  his  leg^  remedy 
against   himself  or  Hardesty,   which  ever 
was   liable  for    his    demand.     It   certainly 
was  not  the  purpose  of  the  act  of  February 
1823,     upon     which     this     prosecution     is 
founded,  to  convert  every  civil  injury,    by 
trespass   to  real  or  personal  property,    into 
an  indictable  misdemeanor;  but  it  was  in- 
tended  to  apply  to  acts  of  trespass  upon  the 
property  of  another,   committed  knowing-ly 
and    wilfully,    but    not   feloniously;  which 
the  Court  interprets  to  mean,   without  col- 
our of  title  or  claim  of  rig-ht,  bona  fide,  &nd 
not  feig'ned  or  pretended  for  the  occasion. 
If  the  defendant  did  not  commit  the  alleg^«d 
trespass  knowingly  and  wilfully  upon 
668      the  property  of  the   prosecutor,  *l>ut 
on  the  contrary,   believed  it  to  be  his 
own,    and  that  he  had  a  bona  fide  rig-ht  to 
it,  he  was   not  amenable  to  prosecution  for 
a  misdemeanor,  under  the  act  of   Febma.ry 
1823;  though  he  may  have  been  guilty  of  a 
civil  trespass.    A  majority  of  the  Court  is 
of  opinion   that  the  facts  certified  in  this 
case   did  not  warrant  the  jury  in    fincling^ 
a    verdict  of  guilty,    because    these    facts 
certainly  do  not  establish  that  the  defendant 
took   possession  of  and  carried  away  prop- 
erty of    the    prosecutor   wilfully,    without 
bona  fide  colour  of  title  or  claim  of  rig^t, 
and   knowing  or  believing  it  was  not  his 
own.    Therefore   the  judgment  is  to  b^  re- 
versed, the  verdict  set  aside,  and  the  ranmc 
remanded,  for  a  new  trial  to  be  had  therein, 
in  conformity  with  the  foregoing  opinion 
of  the  Court. 
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IX>MAX,  J.  I  concur  with  the  other 
members  of  the  Court  in  their  judg'ment 
upon  the  sufficiency  of  the  indictment,  and 
that  there  was  no  error  in  discharg^ing*  the 
jmy  at  the  first  trial  of  the  case.  But  I  do 
not  concur  with  them  in  setting*  aside  the 
verdict*  which,  upon  a  subsequent  trial, 
vras  rendered  by  the  jury. 

It  being  the  province  of  the  jury  to  decide 
upon   the   evidence,    and  to  draw   such  in- 
ferences from  the  proofs  and  circumstances 
as  were  reasonable,  I   think  the  conviction 
should    not  be  disturbed,  unless  it  be    seen 
that  it   was  contrary   to  law,   and  clearly 
nnsustained  by  any  proofs  presented  to  the 
jury.     I  am  of  opinion  that  the  jury    were 
weU  warranted,  upon  the  proofs    exhibited 
in  the  record,  to  find  the  defendant  guilty  of 
**knowingly    and    wilfully,   without  lawful 
authority,    but  not  feloniously,   taking  and 
carrying  away  personal  property  belonging 
to  another."     Indeed,    that  the  jury  could 
not  well  have  found  otherwise.    The  evi- 
dence shewed  that  Piles,    returning   home 
from  Marion,  requested  Stout,   the  prosecu- 
tor, as   by  authority    from  Hardesty,    the 
proprietor  or  the  hogs,  that  he  **  should 
669     take   care  of  the  hogs  *for  the  said 
Hardesty,    if  the  defendant  had  not 
taken    them;   and  that   he,    the  said  Har- 
desty, would  pay  him  for  the  keeping  of  the 
said  hogs."    Immediately  after  the  request 
so  communicated,  Stout  penned  the  hogs, 
and  kept    and  provided    for    them.     Some 
weeks  after  the  hogs  were  put  into  the  pen, 
as  aforesaid,    by   the  prosecutor  as  afore- 
said, and  before  they  were  taken  away  by 
the   defendant,    the    said    Hardesty     sent 
word  to  the    prosecutor,    (Stout,)    by  one 
Woodfield,  to  take  care  of  the  hogs,  and  he 
would  pAj   him   for  so  doing;  and   not  to 
give  them  to  Dye   (the   defendant).    What 
was   meant  by  taking  care  of  drove    hogs, 
intended  for  &e  market  as  pork,   the   jury 
could    have  no  difficulty  in  inferring :  they 
were  to  be  taken  care  o^  and   provided   for 
as  poilc.     This  message  by  Woodfield,   con- 
firmatory of  the  message  communicated  by 
Files,  it  would  seem  from  the  proofs,  must 
have   been  delivered  to   Stout  within   the 
first  four  weeks  after  the  hogs  were  penned. 
It  may  have    been  delivered  within  a  much 
less  period.     These  proofs  went  strongly  to 
establish  a  vested  property  in   Stout  as  the 
bailee  of    Hardesty;    with  a    right  in   the 
former  to  demand  compensation  for  the  keep 
•of   the  hogs ;  and  a  possession  and  a  lien 
upon  the  hc^s,  until  that  compensation  was 
satisfied.     For   whilst  he  was  taking   care 
of  the  hogs,  as  requested  by  Hardesty,   he 
was    conferring  an   additional  value  upon 
them  by  the  attention  he  was  bestowing, 
and    the  food  he   was  providing  for  them : 
withont    which  he  could  not,  as  requested, 
have    taken  care  of   them     in     the    mode 
which  the  jury  might  well  have  found  was 
intended   by  Hardesty,   and  understood  by 
Stoat.     Jadkson    v.   Cummings,   5  Mees.  & 
Welsh.    342;  Scarfe   v.  Morgan,   4  Mees.  & 
Welsh.  270.    There  is  nothing  in  the  proofs 
which    hound  the  jury  to  consider  that  the 
defendant  had  acquired  any  interest  in  the 


hogs,    until    he   obtained    from    Hardesty 

the  written  evidence  of  his  purchase,  which, 

as  it    would  seem,    must   have  been 

670  some  four  weeks  *after  the  hogs  were 
penned;    and    after    the    relation    of 

bailor  and  bailee  for  compensation,  had 
commenced  between  Hardesty  and  Stout. 
The  jury  were  warranted  by  the  proofs  in 
finding  that  the  defendant  had  knowledge 
of  that  relation  almost  simultaneously 
with  its  conmiencement,  and  that  he  ought 
to  have  known  it  from  the  mere  circum- 
stance of  Stout's  possession,  which  should 
have  put  him  upon  enquiry  by  what  right 
that  possession  was  held.  When  the  defend- 
ant became  the  purchaser  of  the  property, 
he  did  not,  by  his  purchase,  supersede  or 
extinguish  the  rights  and  obligations 
which  had  been  continuing  for  four  weeks, 
in  the  relation  of  bailor  and  bailee  between 
Hardesty  and  Stout.  In  regard  to  that,  he 
substituted  himself,  at  least  as  to  the  lien, 
in  the  place  of  Hardesty.  His  purchase 
gave  him  the  power  at  once  to  terminate 
that  relation,  or  to  continue  the  same  rela- 
tion as  between  himself  and  Stout.  It  was 
not  until  the  expiration  of  nine  weeks 
after  the  hogs  were  penned,  and  five  weeks 
after  Dye  had  purchased  them,  that  he  made 
any  demand  upon  Stout  for  the  hogs;  or, 
so  far  as  is  proved,  ever  made  known  to 
Stout  that  he  had  become  the  purchaser. 
Were  the  jury  unwarranted  to  infer  from 
such  circumstances,  that  the  relation  of 
bailor  and  bailee,  with  all  the  rights  and 
obligations  incident  to  it,  were  renewed  as 
between  the  defendant  and  the  prosecutor, 
in  full  force,  as  they  had  before  existed 
between  the  prosecutor  and  Hardesty. 
During  the  period  of  the  nine  weeks  the 
hogs  had  consumed  16  bushels  of  corn  that 
the  prosecutor  had  provided  them,  worth 
from  25  to  37}i  cents  per  bushel.  When 
the  demand  was  made  by  the  defendant  for 
the  hogs,  the  prosecutor,  after  making 
some  overtures  for  the  purchase  of  them,  , 
refused  to  give  them  up  to  the  defendant, 
unless  he  was  paid  for  the  keeping  them : 
the  amount  of  which,  however,  was  omitted 
to  be  stated  by  Stout.  The  defendant  there- 
upon declaring  that  he  would  pay  noth- 

671  ing  for  the  keeping,  in  the  ^presence 
.    of    the  prosecutor,    pulled   down    the 

pen,  and  drove  the  hogs  away.  In  the 
proof  of  these  circumstances,  I  do  not  think 
the  jury  erred  in  regarding  the  hogs  as  be- 
longing to  the  prosecutor,  at  least  by  spe- 
cial property ;  which  the  law  will  protect, 
even  as  against  the  owner  of  the  general 
property  himself,  as  effectually  as  if  that 
special  property  had  been  absolute.  The 
penalties  of  the  statute  are  designed  to  pro- 
tect against  trespasses,  all  property  belong- 
ing to  another,  whether  holding  for  the 
time  being,  a  limited  or  an  absolute  in- 
terest in  the  same.  The  lien,  as  against 
the  general  proprietor,  was  not  in  any 
manner  waived  by  the  prosecutor.  It  may 
indeed  have  been  incumbent  upon  Stout  to 
have  stated  the  amount  of  his  charge  for 
keeping;  but  he  may  have  been  deterred 
from  doing  so,  nor  was   it  at  all  necessary 
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that  he  should  have  done  ao,  after  the 
defendant's  declaration,  that  he  would 
pay  nothings  whatsoever  for  the  keeping. 
There  is  nothing  in  the  record  to  shew 
satisfactorily,  if  at  all,  that  Dye  put  his 
claim  to  the  possession  of  the  hogs,  whjch 
he  forcibly  took,  upon  any  such  ground  as 
a  bona  fide  controversy  as  to  the  right  of 
property  in  himself,  or  the  want  of  right 
in  the  prosecutor.  His  deportment,  in  tak- 
ing possession,  manifests  only  his  refusal 
to  pay  anything  for  the  keep,  and  a  taking 
and  carrying  away  per  fas  aut  nefas.  The 
record  shews  no  ground  for  supplying,  by 
any  legal  intendment,  the  defendant  with 
the  exculpation  arising  out  of  a  controversy 
bona  fide,  in  regard  to  the  title  in  the  prop- 
erty, when  he  himself  pretended  no  such 
ground  of  justification  or  excuse  at  the 
time  the  trespass  was  committed.  Nor  did 
he,  upon  that  occasion,  claim  any  exculpa- 
tion by  reason  of  any  complaint  as  to  the 
measure  of  Stout's  compensation,  claimed 
for  keeping,  but  utterly  refused  to  pay  any- 
thing whatever  on  that  account.  Even  in 
the  case  of  felonies,  the  law  ijrotccts  the 
special  property  of  the  bailee  against 

672  the  ^larceny  of  the  bailor  or   general 
proprietor ;  much  more  readily  ought 

the  law  in  this  case,  to  be  applied  to  vin- 
dicate the  former  against  the  trespasses 
of  the  latter.  It  was,  as  matters  of  fact,  for 
the  jury  to  decide  upon  the  evidence  and 
the  circumstances  of  the  case,  whether  there 
was  any  such  exculpatory  matter  in  the 
case  as  a  bona  fide  controversy  between  the 
defendant  and  the  prosecutor  as  to  rights 
of  property.  Their  verdict  gives  the  nega- 
tive to  any  such  g^round  of  exculpation.  ^  It 
was  in  like  manner  for  them  to  decide 
whether  the  circumstances  shewed  a  special 
property  in  the  prosecutor,  which  he  was 
Justified  in  retaining,  and  to  decide  whether 
the  taking  and  carrying  away  that  property 
out  of  his  possession  was  knowingly,  wil- 
fully, without  lawful  authority,  but  not  fe- 
loniously :  and  all  these  matters  have  been 
afiirmatively  found  by  their  verdict.  The 
proofs  justified,  in  mv  opinion,  the  verdict 
so  found  by  them ;  and  this  Court,  therefore, 
ought  not  to  set  it  aside.  I  am  for  afiirm- 
ing  the  judgment  of  the  Court  below  in  all 
things.  

673  *Souther  v.  The  Commonwealth.* 

June  Term,  1861. 

I.  Kllllnir  of  Stave  by  Owner— Murder.— The  kiUinfir  of 
a  slave  by  Ills  master  and  owner,  by  wllfnl  and  ex- 
cessive whipping,  is  murder  in  tbe  first  decree: 
UioufiTli  it  may  not  have  been  the  purpose  and  in- 
tention of  the  master  and  owner  to  kill  the  slave. 

a.  Bxaminlnir  Court— 51gniiiff  BUI  of  Exceptions— Rec- 
ord.—An  examining  Court  has  no  rlsrht  to  siffn  a 
bill  of  exceptions  to  any  opinion  or  act  of  the 
Court;  and  if  they  do,  it  Is  no  part  of  the  record  of 
the  trial. 

a.  Criminal  Procedure— Case  «t  Bar.— a  prisoner  when 
arraigned  pleads  in  abatement  that  he  has  not 
been  tried  by  an  examinlnsr  Court  for  the  offence 

*Por  monographic  note  on  Homicide,  see  end  of  case. 


for  which  he  has  been  indicted.  The  attorney  for 
the  Commonwealth  files  a  defective  replication,  to 
which  the  prisoner  demurs ;  and  the  Court  sustains 
the  demurrer  and  quashes  the  indictment.  The 
prisoner  is  then  a^ain  Indicted  without  any  other 
trial  before  an  examininff  Court;  and  he  pleads  in 
abatement  asrain  the  want  of  a  trial  for  the  offence 
before  the  examining  Court  To  this  plea  the  at^ 
tomey  for  the  Commonwealth  replies  that  he  has 
been  tried  by  the  examining  Court,  and  vouches 
the  record:  and  then  the  prisoner  rejoina  settinff 
up  the  quashing  of  the  former  indictment  as  a 
bar  to  any  other  and  subsequent  indictment 
against  the  prisoner  for  the  same  offence,  based 
upon  the  trial  by  the  examininfir  Court  which  had 
been  had  before  the  first  indictment.  Hxld:  That 
the  matters  set  up  in  the  rejoinder  constltnte  no 
bar  to  the  prosecution. 
4.  Criminal  Casaa— Jurors— Compensation— 5tatMte.t— 
The  Code  of  18tt.  ch.  206.  §  10,  p.  774.  gives  to  all 
Jurors  sittluff  in  criminal  cases  compensation  at 
one  dollar  for  each  day  he  attends  on  such  jury. 

Simeon  Souther  was  indicted  at  the  Oc- 
tober term  for  1850,  of  the  Circuit  court  for 
the  county  of  Hanover,  for  the  moxder  of 
his  own  slave.  The  indictment  contained 
£fteen  counts,  in  which  the  various  modes 
of  punishment  and  torture  by  which  the 
homicide  was  charg^ed  to  have  been  com- 
mitted, were  stated  sing^ly  and  in  various 
combinations.  The  fifteenth  count  anites 
them  all;  and  as  the  Court  certifies  that 
the  indictment  was  sustained  by  the  evi- 
dence, the  g'iving  the  facta  stated  in 
674  that  count  will  shew  what  was  *the 
charg'e  ag^ainst  the  prisoner,  and  what 
was  the  proof  to  sustain  it. 

The  count  charg'ed  that  on  the  first  day 
of  September  1849,  the  prisoner  tied  his 
neg^ro  slave  Sam,  with  ropes  about  his 
wrists,  neck,  body,  leg's,  and  ankles,  to  a 
tree.  That  whilst  so  tied,  the  prisoner  first 
whipped  the  slave  with  switches.  That  be 
next  beat  and  cobbed  the  slave  with  a 
shingle,  and  compelled  two  of  his  slaves* 
a  man  and  a  woman,  also  to  cob  the  de- 
ceased with  the  shingle.  That  whilst  the 
deceased  was  so  tied  to  the  tree,  the  pris- 
oner did  strike,  knock,  kick,  stamp,  and 
beat  him,  upon  various  parts  of  his  head, 
face  and  body ;  that  he  applied  fire  to  his 
body,  back,  sides,  belly,  groins,  and  privy 
parts;  that  he  then  washed  his  body,  &c., 
with  warm  water,  in  which  pods  of  red 
pepper  had  been  put  and  steeped,  and  he 
compelled  his  two  slaves  aforesaid,  also  to 
wash  him  with  this  same  preparation  of 
warm  water  and  red  pepper.  That  after 
the  tieing,  whipping,  cobbing,  striking, 
beating,  knocking,  kicking,  stamping, 
wounding,  bruising,  lacerating",  btiming, 
washing,  and  torturing,  as  aforesaid,  the 
prisoner  untied  the  deceased  from  the  tree, 
m  such  way  as  to  throw  him  with  violence 
to  the  ground,  and  he  then  and  there  did 
knock,  kick,  stamp,  and  beat  the  deceased 
upon  his  head,  temples,  and  various  parts 
of  his  body.  That  the  prisoner  then  had 
the   deceased  carried  into  a  shed  room    of 
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hishouae,  and  there  he  compelled  one  of 
bis  slaves  in  his  presence,  to  confine  the 
deceased's  feet  in  stocks,  by  makingr  his 
legs  fast  to  a  piece  of  timber,  and  to  tie  a 
rope  about  the  neck  of  the  deceased,  and 
futen  it  to  a  bed  post  in  the  room,  thereby 
strangling',  choking  and  suffocating  the 
deceased.  And  that  whilst  the  deceased 
was  thus  made  fast  in  stocks  as  aforesaid, 
the  prisoner  did  kick,  knock,  stamp,  and 
beat  him,  upon  his  head,  face,  breast, 
belly,  sides,  back,  and  body.  And  he  again 
compelled  his  two  slaves  to  apply  fire  to 
the  body  of  the  deceased  whilst  he 
675  *was  so  made  fast  as  aforesaid.  And 
the  count  charged  that  from  these 
Tarions  modes  of  punishment  and  torture, 
the  slave  Sam  then  and  there  died.  It  ap- 
peared that  the  prisoner  commenced  the 
panishment  of  the  deceased  in  the  morning, 
and  that  it  was  continued  throughout  the 
day;  and  that  the  deceased  died  in  the  pres- 
ence of  the  prisoner  and  one  of  his  slaves 
and  one  of  the  witnesses,  whilst  the  pun- 
ishment was  still  progressing. 

Upon  the  arraignment  of  the  prisoner  he 
demurred  generally  to  the  whole  indictment, 
and  to  each  count  thereof;  and  the  attor- 
ney for  the  Commonwealth  joined  in  the 
demurrer,  and  it  was  overruled  by  the  Court. 
The  prisoner  then  filed  a  plea  in  abatement, 
that  he  bad  not  been  examined  according  to 
law  for  the  offences  alleged  in  the  indict- 
ment, by  a  Court  of  examination  constituted 
aocordinfi^  to  the  act  of  Assembly.  And  he 
prayed  judgment  that  the  indictment  be 
quashed.  To  this  plea  the  attorney  for  the 
Commonwealth  replied,  alleging  that  the 
prisoner  had  been  examined  for  the  offences 
charged  in  the  indictment  by  a  court  duly 
and  legally  constituted,  as  appeared  by  the 
record.  And  the  record  of  the  examining 
Court  was  filed  with  the  replication.  The 
record  shews  that  two  bills  of  exception 
were  taken  to  opinions  of  the  Court  in  the 
progress  of  the  trial  in  the  examining 
Court;  but  it  is  unnecessary  to  notice  them 
further.  The  facts  proved  on  that  exami- 
nation were  obviously  the  same  on  which 
the  charge  in  the  indictment  was  based. 

To  this  replication  the  prisoner  tendered 
a  rejoinder,  that  after  the  examination  set 
out  in  the  record  filed  with  the  replication, 
he    had   been   regularly   indicted,    and  had 
pleaded  in  abatement  that  he  had  not  been 
duly  and    legally    tried   by   an   examining 
Court,  for  the  offences  charged  in  the  indict- 
ment ;  and  that  after  replication  to  that  plea 
by  the  Commonwealth,  the  Court  held  that 
he  had   not    been    duly    and    legally 
676      tried,  and  that  he  *should  not  be  held 
to    answer  the  indictment,  and    that 
the  same  should  be  quashed    and    he   dis- 
charged   therefrom.     And  he  insisted  that 
the    Commonwealth  was  estopped  and  con- 
cluded from  relying  upon   the  examination 
mentioned   in   that  record  as  a  proper  and 
legal  examination  of  the  defendant  for  the 
offence*    charged    in    the    indictment,    as 
appeared  by  the  record. 

The  record   filed   with   the  rejoinder   set 
out    an      indictment     containing    fourteen 


counts,  the  first  thirteen  of  which  were  the 
same  as  the  first  thirteen  in  the  present 
indictment.  To  this  indictment  the  pris- 
oner had  pleaded  that  he  had  not  been  duly 
examined  by  an  examining  Court;  and  the 
attorney  for  the  Commonwealth  replied  that 
the  prisoner  had  been  duly  and  legally 
examined  for  the  said  offences  in  the  said 
indictment  alleged  against  him,  by  an 
examining  Court  duly  and  legally  consti- 
tuted according  to  the  laws  of  Virginia, 
and  this  he  prayed  might  be  enquired  of 
by  the  country.  To  this  replication  the 
prisoner  demurred;  and  the  attorney  for 
the  Commonwealth  joined  in  the  demurrer. 
Whereupon  the  Court  sustained  the  demur* 
rer ;  and  adjudged  that  the  indictment  be 
abated  and  quashed,  and  that  the  prisoner 
be  discharged  therefrom. 

The  attorney  for  the  Commonwealth  ob- 
jected to  the  reception  and  filing  of  the 
rejoinder  of  the  prisoner  to  the  O:>mmon- 
wealth's  replication;  and  the  Court  sus- 
tained the  objection,  and  rejected  the 
rejoinder.  Whereupon  the  prisoner  ex- 
cepted. 

The  prisoner  filed  three  other  pleas  in 
abatement  varying  in  form,  but  all  relying 
upon  the  fact  that  he  had  not  been  duly  and 
legally  tried  before  an  examining  Court. 
To  one  of  these  pleas  there  was  a  demurrer 
which  was  sustained;  the  others  were  ob- 
jected to  by  the  attorney  for  the  Common- 
wealth and  rejected.  He  then  demurred  to 
the  replication  of  the  Commonwealth  to  his 
plea;  and  his  demurrer  was  overruled,  to 
all  which  he  excepted.    And  he  then  pleaded 

**not  guilty." 
677         *The  prisoner's  trial  came  on  at  the 

April  term  1851,  when  the  jury  found 
him  guilty,  and  fixed  the  term  of  his  im- 
prisonment in  the  penitentiary  at  five  years. 
Whereupon  the  prisoner  moved  the  Court 
to  set  aside  the  verdict,  and  grant  him  a 
new  trial ;  but  the  Court  overruled  the  mo- 
tion, and  entered  a  judgment  according  to 
the  verdict.  The  prisoner  again  excepted, 
and  on  his  motion,  the  Court  certified  that 
the  following  facts  appeared  in  evidence 
upon  the  trial,  to  wit :  The  slave  Sam,  in 
the  indictment  mentioned,  was  the  slave 
and  property  of  the  prisoner.  For  the  pur- 
pose of  chastising  the  said  slave  for  the 
offence  of  getting  drunk,  and  dealing  as  the 
slave  confessed  and  alleged,  with  Henry 
and  Stone,  two  of  the  witnesses  for  the 
Commonwealth,  he  caused  him  to  be  tied 
and  punished  in  the  presence  of  the  said 
witnesses,  who  were  present  at  the  request 
of  the  prisoner,  (with  the  exception  of 
slight  whipping  with  peach  or  apple  tree 
switches  before  the  said  witnesses  arrived 
at  the  scene, )  and  of  several  slaves  of  the 
prisoner  in  the  manner  and  by  the  means 
charged  in  the  indictment,  and  the  said 
slave  died  under  and  from  the  infliction  of 
the  said  punishment,  in  the  presence  of  the 
prisoner,  and  one  of  his  slaves,  and  one 
of  the  witnesses  for  the  Commonwealth. 
But  it  did  not  appear  that  it  was  the  de- 
sign of  the  prisoner  to  kill  the  said  slave, 
unless  such  design   be   properly    inferrible 
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from  the  manner,  means  and  duration  of 
the  punishment;  and  on  the  contrary  it 
did  appear  that  the  prisoner  frequently 
declared,  whilst  the  said  slave  was  undergo- 
ing^ the  punishment,  that  he  believed  the 
slave  was  feigning,  and  pretending  to  be 
suffering  and  injured  when  he  was  not. 

After  the  judgment,  the  prisoner  moved 
the  Court  to  direct  the  clerk,  in  taxing  the 
costs  in  this  prosecution,  that  he  should 
not  tax  as  a  part  of  the  costs  thereof  against 
the     prisoner,    the    allowance    theretofore 

made  by  the  Court  for  the  payment 
678      of  a  per  diem  allowance  to  *each  juror 

who  served  on  the  trial.  Which  mo- 
tion the  Court  overruled,  and  decided  that 
such  allowance  should  be  taxed  as  a  part  of 
the  costs  of  the  prosecution  against  the 
prisoner.  And  the  prisoner  again  excepted ; 
and  applied  to  this  Court  for  a  writ  of  error. 

Lyons  and  Scott,  for  the  petitioner. 

FIELD,  J.,  delivered  the  opinion  of  the 
Court. 

The  prisoner  was  indicted  and   convicted 
of   murder  in   the   second    degree,    in  the 
Circuit  court  of  Hanover,  at  its  April  term 
last   past,   and  was  sentenced  to  the  peni- 
tentiary for  five  years,  the  period  of  time 
ascertained  by  the  jury.     The  murder  con- 
sisted in  the  killing  of  a  negro  man  slave 
by  the  name  of   Sam,   the  property  of  the 
prisoner,  by  cruel  and  excessive  whipping 
and  torture,  inflicted  by  Souther,  aided   by 
two  of  his  other  slaves,  on  the  1st  day   of 
September   1849.     The  prisoner  moved   for 
a    new    trial,    upon    the    ground   that    the 
offence,    if  any,    amount^    only   to   man- 
slaughter.    The  motion  for  a  new  trial  was 
overruled,  and  a  bill  of  exceptions  taken  to 
the    opinion  of  the  Court,  setting  forth  the 
facts    proved,    or  as  any   of  them  as  were 
deemed   material   for   the  consideration  of 
the  application  for  a  new  trial.     The  bill  of 
exceptions  states:  **That  the  slave   Sam  in 
the  indictment  mentioned,    was  the  slave 
and  property  of  the  prisoner.    That  for  the 
purpose   of    chastising    the    slave  for  the 
offence    of  getting  drunk,    and  dealing  as 
the  slave  confessed  and  alleged,  with  Henry 
and  Stone,    two   of   the  witnesses    for    the 
Commonwealth,  he  caused   him  to   be   tied 
and  punished   in  the   presence   of  the  said 
witnesses,    with   the    exception    of    slight 
whipping  with  peach  or  apple  tree  switches, 
before    the  said  witnesses'   arrival   at  the 
scene   after  they  were  sent  for  by  the  pris- 
oner, (who  were  present   by  request   from 
the  defendant, )  and  of  several  slaves  of  the 
prisoner  in  the  manner  and  by   the 
679      means   charged    in  *the   indictment; 
and    the  said   slave   died   under  and 
from  the  infliction  of  the  said  punishment, 
in  the  presence  of  the  prisoner,  one   of  his 
slaves,    and  one  of  the  witnesses   for   the 
Commonwealth.     But  it  did  not  appear  that 
it  was  the  design  of  the  prisoner  to  kill  the 
said  slave,  unless  such  design  be   properly 
inferrible  from  the  manner,  means  and  du- 
ration of  the  punishment.     And  on  the  con- 
trary,   it    did    appear     that    the    prisoner 
frequently  declared    while  the   said  slave 


was  undergoing  the  punishment,  that  he 
believed  the  said  slave  was  feigning  and 
pretending  to  be  suffering  and  injured, 
when  he  was  not.*'  The  judge  certifiea 
that  the  slave  was  punished  in  the  manner 
and  by  the  means  charged  in  the  indict- 
ment. The  indictment  contains  fifteen 
counts,  and  sets  forth  a  case  of  the  most 
cruel  and  excessive  whipping  and  torture. 
The  negro  was  tied  to  a  tree  and  whipped 
with  switches.  When  Souther  became 
fatigued  with  the  labour  of  whipping,  he 
called  upon  a  negro  man  of  his,  and  made 
him  cob  Sam  with  a  shingle.  He  also  made 
a  negro  woman  of  his  help  to  cob  him. 
And  after  cobbing  and  whipping,  he  ap- 
plied fire  to  the  body  of  the  slave ;  about 
his  back,  belly  and  private  parts.  He  then 
caused  him  to  be  washed  down  with  hot 
water,  in  which  pods  of  red  pepper  had 
been  steeped.  The  negro  was  also  tied  to 
a  log  and  to  the  be0.  post  with  ropes,  which 
choked  him,  and  he  was  kicked  and  stamped 
by  Souther.  This  sort  of  punishment  was 
continued  and  repeated  until  the  negro  died 
under  its  infliction.  It  is  believed  that  the 
records  of  criminal  jurisprudence  do  not 
contain  a  case  of  more  atrocious  and  wicked 
cruelty  than  was  presented  upon  the  trial 
of  Souther ;  and  yet  it  has  been  gravely  and 
earnestly  contended  here  by  his  counsel, 
that  his  offence  amounts  to  manslaughter 
only. 

It  has   been   contended  by  the  counsel  of 
the   prisoner,    that   a    man   cannot   be  in- 
dicted and   prosecuted  for    the   cruel   and 
excessive  whipping  of  his  own  slave. 
680      That  *it  is  lawful  for  the   master   to 
chastise  his  slave;  and  that  if   death 
ensues    from  such  chastisement,   unless  he 
was  intended  to  produce  death,  it  is  like  Uie 
case  of  homicide,  which  is  committed  by  a 
man    in  the   performance  of  a  lawful  act, 
which    is  manslaughter  only.     It  has  been 
decided  by  this  Court,  in  Turner's  Case,  5 
Rand. ,  that   the  owner  of  a  slave,  for    tiie 
malicious,    cruel  and   excessive  beating-  of 
his  own  slave,   cannot  be  indicted ;  yet    it 
by  no  means  follows  when  such  msdicioas, 
cruel  and  excessive  beating  results  in  death, 
though  not  intended  and  premeditated,  that 
the    beating  is   to   be   regarded   as  law-ful, 
for  the  purpose  of  reducing  the    crime   to 
manslaughter,  when    the    whipping   is   in- 
flicted for   the    sole   purpose   of    chastise- 
ment.   It  is  the  policy  of  the  law  in  respect 
to  the  relation   of  master   and  slave,  and 
for   the   sake   of  securing  proper    subordi- 
nation   and    obedience  on    the   part  of  the 
slave,  to  protect  the   master  from  pcosecn- 
tion    in    all   such   cases,  even  if  the  isrhip- 
ping    and    punishment  be  malicious,  cruel 
and  excessive.     But  in  so  inflicting  punish- 
ment for    the    sake    of     punishment,     the 
owner   of  the  slave   acts  at  his  peril ;  and 
if   death   ensues   in    consequence   of    snch 
punishment,    the   relation   of   master     and 
slave  affords  no  ground  of  excuse  or  pallia- 
tion.   The  principles  of  the  common  taw  in 
relation    to    homicide,    apply   to  his    case, 
without  qualification  or  exception ;  anil  ac- 
cording to  those  xirinciples,  the  act  of  the 
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prisoner,  in  the  case  nnder  consideration, 
amounted  to  murder.  Upon  this  point  we 
are  unanimous. 

But  what  was  the  law  in  respect  to  felo- 
nious homicide  on  the  1st  day  of  September 
1849,  when  the  offence  was  committed.  It 
is  to  be  found  in  the  Sessions  Acts  of 
1847--8,  p.  95.  By  that  act  it  is  declared 
*'that  unlawful  homicide  shall  be  murder 
of  the  first  degree,  murder  of  the  second 
degree,  or  manslaughter." 

** Murder  committed  by  poison,  lying  in 
wait,  duress  of  imprisonment,  starv- 
ingf  wilful  and  excessive  whipping, 
681  *cruel  treatment,  or  any  kind,  (not 
any  other  kind  as  the  law  theretofore 
was,)  *of  wilful,'  deliberate  and  premedi- 
tated killing,  or  in  the  attempt  to  commit 
any  arson,  rape,  robbery,  or  burglary,  shall 
be  murder  in  the  first  degree,  and  all  other 
murder  shall  be  murder,  in  the  second 
degree."  '* Murder  in  the  first  degree  shall 
be  punished  with  death."  The  Judge  cer- 
tifies in  bis  bill  of  exceptions,  as  a  fact 
proved  in  the  cause,  that  ^*the  slave  died 
nnder  and  from  the  infliction  of  the  said 
pnnisbment. ' '  Apply  the  words  of  the  act 
of  Assembly  to  this  case,  and  it  clearly 
appears  that  the  crime  of  the  prisoner  is 
not  manslaughter,  but  murder  in  the  first 
d^ree. 

Judge  Tteigh  does  not  concur  in  this  last 
view,  namely,  that  homicide  committed  by 
excessive  whipping,  must  be  necessarily 
murder  in  the  first  degree,  without  regard 
to  the  intention  of  the  offender.  He  is 
of  opinion  that  to  constitute  murder  in  the 
first  degree,  there  must  be  an  intention 
tokiU. 

The   record  in   this  case  presents  several 
other    matters   for  the  consideration  of  the 
Court.     It   is  contended  that   the  proceed- 
ings  before  the  Court  of  examination  were 
not   such  as  the  law  required.    A  copy   of 
these    proceedings   have   been  exhibited  in 
the   record,  and    it  appears  from  that  copy 
that    objections  were  made  in  the  Court  of 
examination   to   the   previous   proceedings 
had  before  the  committing  magistrate ;  but 
they  were  overruled  by  the  Court.     Whether 
properly  overruled  or  not,  is  a  matter  which 
tliis    Court  has  no  jurisdiction  to   enquire 
into;  nor   had  the   Circuit  court   any  such 
jurisdiction.     No    appeal    could    be    taken 
from  the  decision  of  that  Court.    They  had 
no  rig'ht  to  sign  any  bill  of  exceptions :  and 
consequently  a  bill  of  exceptions  signed  by 
the    Court  cannot   be  regarded  as  a  part  of 
the    record  of  the  case.    Commonwealth  v. 
Hickman,  2  Va.  Cas.  60;  Code  of  Va.,    p. 
672,    {   8.     But   if  we  could    look  into  the 
proceedings     of     that      Court,      for 
682     ^the  purpose  of  reviewing  those  opin- 
ions upon  the  objections  to  them  by  the 
prisoner's   counsel,  we  should  say  that  the 
proceedings   were,  in  all  respects,  regular, 
and  that   the  Court  properly   overruled  the 
objections   of  the  prisoner.      The   Circuit 
oonrt  Has  the  right  however,  of  looking  into 
the  fMTOceedings  of  the  Court  of  examination 
for    t^vo   purposes,    and    for   two  purposes 
onljr*     Ist,  To  see    that    it   was  a  legally 


constituted  Court,  to  make  the  examina- 
tion. 2d,  To  see  what  offence  it  was  for 
which  the  prisoner  had  been  examined. 
The  pleadings  in  this  cause  made  it  neces- 
sary to  look  into  the  proceedings  of  the 
Court  of  examination  for  those  purposes, 
and  this  brings  us  to  the  questions  arising 
upon  those  pleadings. 

The  prisoner  was  first  indicted  on  the 
2d  of  April  1850.  This  indictment  contained 
fourteen  counts.  The  prisoner  demurred  to 
the  indictment  and  to  each  count  thereof, 
in  which  the  attorney  for  the  Common- 
wealth joined.  The  Court  overruled  the 
demurrers,  except  the  demurrer  to  the  four- 
teenth count,  which  was  sustained.  To 
the  remaining  thirteen  counts  the  prisoner 
pleaded  in  abatement  that  he  had  not  been 
examined  for  the  offences  charged  in  the 
indictment  before  the  Court  of  examina- 
tion. To  this  plea  the  attorney  for  the 
Commonwealth  filed  a  very  short  replica- 
tion, stating  that  the  prisoner  had  been 
duly  examined  by  a  Court  of  examination ; 
and  tendered  an  issue  to  the  country.  Not 
one  word  of  reference  is  made  in  the  repli- 
cation to  the  record  and  proceedings  of  the 
Court  of  examination.  This  plea  was  fa- 
tally defective.  The  prisoner  demurred  to 
it,  and  the  demurrer  was  sustained,  which 
the  Court  was  bound  to  do,  and  following 
it  up  quashed  the  indictment,  not  because 
no  such  examination  had  been  had,  but 
because  no  record  of  such  examination  had 
been  produced  and  avouched  with  the  repli- 
cation.   This  was  done  at  the  October  term 

1850,  and  on  the  following  day  a  new 
683      indictment  was  framed  *by  the  grand 

jury,  containing  fifteen  counts,  four- 
teen of  which  are  the  same  as  those  of  the 
first  indictment,  with,  in  some  of  the  counts, 
some  few  and  very  immaterial  deviations 
from  the  old  indictment,  and  the  new  count 
being  substantially  like  the  others,  or  some 
of  them.  To  this  indictment  the  prisoner 
demurred.  He  also  demurred  to  each  count 
thereof ;  in  which  demurrer  the  attorney  for 
the  Commonwealth  joined;  and  the  Court 
overruled  the  demurrer  out  and  out.  And 
we  think  it  was  properly  done.  For  we 
cannot  perceive  any  error  in  the  indictment 
or  in  either  count ;  and  it  is  very  certain 
that  no  error  has  been  specifically  presented 
in  the  pleading  or  alluded  to  in  argument. 
Yet  we  beg  to  be  understood  as  not  approv- 
ing of  the  practice  of  embarrassing  the 
trial  of  an  important  cause  with  so  many 
unnecessary  counts  in  an  indictment.  The 
prisoner  then  pleaded  in  abatement  that  he 
had  not  been  examined  for  the  offences 
charged  in  the  indictment  before  a  proper 
and  legally  constituted  Court  of  examina- 
tion according  to  law.  To  this  plea  the 
attorney  for  the  Commonwealth  replied  that 
the  prisoner  had  been  duly  examined  for 
the  said  offences,  and  avouched  the  record 
of  the  Court  of  examination.  To  this  repli- 
cation the  prisoner  tendered  four  rejoinders, 
all  of  which,  according  to  the  rules  of  plead- 
ing, were  inadmissible,  except  the  first, 
one  of  which  was  held  to  be  bad  upon 
demurrer,  and  the  other  three  were  rejected 
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by  the  Court.  These  several  rejoinders, 
though  differing  somewhat  from  each  other 
in  words  and  phraseology,  were  in  sub- 
stance the  same.  They  relied  upon  the 
judgment  of  the  Court  upon  the  demurrer 
of  the  prisoner  to  the  replication  of  the 
attorney  for  the  Commonwealth  to  the 
prisoner's  plea  in  abatement  to  the  first 
indictment,  by  which  that  indictment  was 
quashed,  as  being  a  bar  to  any  other  and 
subsequent  indictment  against  the  prisoner 
for  the  same  offence,  upon  the  examination 
which  had  been  had  before  the  County 

684  court  of  *Hanover  before  the  finding 
of  the  first  indictment ;   and  averred 

that  no  new  or  subsequent  examination  of 
the  prisoner  for  that  offence  had  been  had 
before  a  Court  of  examination.  We  are 
unanimously  of  the  opinion,  to  say  nothing 
of  the  objection  that  might  be  made  to 
them  upon  other  grounds,  that  the  matters 
set  forth  in  these  rejoinders  constituted  no 
bar  whatever  to  the  present  prosecution. 
The  judgment  of  the  Court  referred  to  in 
these  rejoinders  extended  to  the  first  in- 
dictment only,  and  constituted  a  bar  to  all 
further  proceedings  upon  that  indictment. 
When  that  indictment  was  quashed  the  case 
stood  as  if  no  indictment  had  been  found ; 
and  it  was  the  unquestionable  right  and 
duty  of  the  Commonwealth's  attorney  to 
prefer  against  the  prisoner  a  new  indict- 
ment for  the  murder  of  which  he  had  been 
examined  by  the  County  court  of  Hanover. 
The  prisoner  after  the  Court  had  disposed 
of  his  rejoinders,  demurred  to  the  replica- 
tion. This  demurrer  was  also  properly 
overruled  by  the  Court. 

Upon  the  whole  we  are  clearly  of  opinion 
that  there  is  no  error  in  the  record  of 
which  the  prisoner  can  complain,  and  the 
writ  of  error  is  refused. 

After  the  trial  was  over,  the  prisoner 
moved  the  Court  in  taxing  the  costs  of  the 
prosecution,  to  omit  the  per  diem  allow- 
ance which  had  been  made  for  the  venire. 
The  Court  refused  to  do  so,  and  directed 
the  clerk  to  include  the  allowance  in  the 
bill  of  costs.  It  is  provided  by  law  that 
when  qualified  jurors  cannot  be  conven- 
iently found  in  the  county  in  which  the 
trial  is  to  take  place,  they  may  be  procured 
in  some  other  county ;  the  law  then  provides 
that  '^Kvery  juror  so  summoned  shall  be 
paid  one  dollar  for  each  day  he  attends,  and 
the  same  mileage  as  a  witness  in  a  civil 
case;  and  every  juror  residing  in  such 
county  or  corporation,  and  serving  on 

685  such  jury,  shall  be  paid  in  like  *man- 
ner  one  dollar  for  each  day  he  attends 

on  such  jury."  See  Code  of  Va.  774,  sec. 
10th  of  chap.  208.  The  prisoner  contends 
that  this  law  does  not  apply  to  a  case  in 
which  all  the  jurors  are  procured  within 
the  county  in  which  the  trial  is  had.  We 
can  see  nothing  in  the  law  to  authorize 
such  a  restriction  of  its  operation.  The 
words  are  general  and  apply  alike  to  all 
jurors  in  criminal  cases  without  respect  to 
the  place  from  whence  they  come.  The  pay 
to  each  is  the  same,  whether  the  juror  at- 
tends from   a  neighbouring  county  or  is  a 


resident  of  the  county  in  which  the  trial 
takes  place.  But  there  is  this  difference  be- 
tween resident  and  nonresident  jurors. 
The  nonresident  is  entitled  to  mileage,  and 
to  be  paid  for  every  day  that  he  attends 
the  Court.  The  resident  juror  is  not  enti- 
tled to  mileage,  and  can  be  paid  only  for 
each  day  that  he  serves  on  the  jury.  This 
being  our  view  of  the  law,  we  think  the 
Court  did  right  in  not  directing  the  clerk 
to  omit  in  his  taxation  of  the  costs  of  pros- 
ecution the  per  diem  allowance  made  for 
the  jurors,  as  directed  to  be  done  under  the 
11th  section  of  chap.  211,  Code  of  Va.,  p. 
783. 

Petition  for  a  writ  of  error  denied. 
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b.  Preparations. 

c  Commission  of  or  Participation  in  Act  by 

Accused, 
d.  Character. 

(I)  Showing  Accused's  Character. 

(S)  Character  of  Person  Assaulted. 


e.  Habits  of  Accused. 

f .  Personal  Relations  of  Parties. 

(1)  Accused  and  Deceased. 

(2)  Relation  of  Accused  or  Deceased  to  Third 
Persons. 

g.  Motive. 

h.  Previous  Attempts. 

1.  Nature  of  Act  and  Attendant  Clrcamstances. 

J.  Previous  Difficulties  and  Circumstances 
Thereof. 

k.  Circumstances  of  Conspiracy  or  Concerted 
Action. 

L  Declarations.  Conversations  and  Exclama- 
tions of  Accused. 

m.  Declarations  of  Deceased  Other  Than  Dying 
Declarations. 

n.  Circumstances. 

0.  Means  Used  and  Cause  of  Death. 

p.  Capacity  to  Commit  and  Responsibility, 
q.  Passion  and  Provocation, 
r.  Self-Defence. 

(1)  Character  and  Habits. 

(2)  Intent 

(8)  Sufficiency  of  Showing, 
s.  Dying  Declarations. 
(0  Grounds  of  Admissibility  in  GeneraL 
(2)  Condition  of  Person  Making  Declaration. 
(8)  Necessity  of  Deceased  Stating  His  Belief 
as  to  Impending  Death. 

(4)  Hopes  and  Expectation  of  Recovery  by 
Deceased. 

(5)  Making  and  Form  of  Declaration,  and 
Circumstances  Attendant  on  Making. 

(6)  SubJect^Matter  and  Relevancy  of  Decla- 
ration. 

(7)  Competency  of  Declaration  as  Evidence. 

(8)  Proof  and  Effect  of  Declaration, 
t  Proceedings  at  Inquest 

u.  Introduction  of  Circumstances  Proven  in 
Trial  of  Other  Persons. 
4.  Weight  and  Sufficiency. 

a.  Corpus  Delicti  and  Identity  of  Deceased. 

b.  Elements  of  Offence  in  General. 

(1)  Malice. 

(2)  Deliberation  and  Premediutlon. 

c.  Cogency  of  Particular  Facts. 

d.  Participation  In  Crime  Committed  by 
Another. 

e.  Identification  by  Deceased  and  Others. 

f .  Sufficiency  of  Circumstantial  Evidence. 

g.  Motive  Accompanied  by  Other  Evidence. 

h.  Confession  Accompanied  by  Other  Evidence. 
L  Threats  and  Expressions  of  111  Will  Accom- 
panied by  Other  Evidence. 
J.  Cause  of  Death, 
k.  Capacity  to  Commit  and  Responsibility. 

1.  Excuse  or  Justiflcation. 
m.  Accident  and  Misfortune, 
n.  Principals  and  Accessories. 
o.  Degree  of  Homicide. 

(1)  In  General. 

(2)  Degree  of  Murder. 

(8)  Degree  of  Manslaughter. 
(4)  Assault  with  Intent  to  Kill, 
p.  Question  for  the  Jury. 
G.  Instructions. 
1.  In  General. 

3.  Province  of  Court  and  Jury  in  General. 

8.  Intent,  Malice,  Deliberation  and  Premedlta^ 
tlon. 

4.  Motive. 

5.  Nature  and  Circumstances  of  the  Act 
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0.  Nature  of  Means  or  Instruments  Used. 

7.  Capacity  and  Responsibility. 

8.  Self-Defence. 

a.  Nature  of  Plea. 

b.  Form  and  Lanjruaffe  in  General. 

c.  Confused,     Misleadinfir     and    Inconsistent 

Instructions. 

d.  Reasonable  Doubt. 

e.  Onus  Probandi  and  Weight 

f .  Duty  in  Absence  of  Evidence. 

9.  Evidence. 

la  Deeree  of  Offence. 

a.  Murder. 

b.  Manslauffbter. 
11.  Conviction. 

13.  Punisbment 
H.  Verdict 

1.  Statutory  Provisions. 
8.  Form  and  Requisites. 
8.  Sufficiency. 

4.  Specification  of  Orade  or  Deffree  of  Offence. 
6.  Construction  and  Operation. 
XTTT.  New  Trial. 

1.  Rule  in  Orantinff. 

2.  Statutory  I*rovisions. 
XIV.  Appeal  and  Error. 

1.  In  G^neraL 

2.  Review  of  Questions  of  Fact. 
8.  Grounds  for  Reversal. 

i.  The  Writ 
ZV.  Dlscharsre. 

XVI.  Sentence. 

XVII.  Punishment 
XVm.  Execution. 

1.  Sentence  of  Death. 

2.  Sentence  to  Penitentiary. 
8.  Time  of  Execution. 

4.  Mode  of  Inflictinff  Death  Penalty. 

Cross  Referanoes  to  Monoffraphic  Notes. 

Accessories,  appended  to  May  bush  v.  Com.,  29 

Gratt  867. 
AxiTument  of  Counsel,  appended  to  Coleman  v. 

Com..  25  Gratt  865. 
Autrefois,  Acquit  and  Convict  (Jeopardy),  ap- 
pended to  Pa«-e  V.  Com.,  28  Gratt  948. 
Confessions,  appended  to  Schwartz  v.  Com.,  27 

Gratt  1025. 
Dyinff  Declarations,   appended  to  Jackson   v. 

Com.,  19  Gratt  666. 
Fines  and  Costs  in  Criminal  Cases,  appended  to 

Piper  V.  Com.,  14  Gratt  7ia 
Indictments,  Informations  and  Presentments, 

appended  to  Boyle  v.  Com.,  14  Gratt  674. 
Insanity,  appended  to  Boswell  v.  Com.,  20  Gratt 

860. 
Instructions,  appended  to  Womack  v.  Circle,  29 

Gratt  1^. 
Judgments,  appended  to  Smith  v.  Charlton,  7 

Gratt  425. 
Juries,  appended  to  Chahoon  v.  Com.,  20  Gratt 

788. 
Res  Gestae,  appended  to  Jordan  v.  Com.,  25  Gratt 

948. 

I.  DBPINBD. 

Blackstone  in  4  Bl.  Comm.  177,  defines  homicide 
in  its  most  extensive  sense,  to  be  the  kiUinff  of  any 
human  creature.  Hawkins  in  his  PI.  Cr.  ch.  8, 
S  2,  ffives  the  word  a  more  limited  meaning  by  defin- 
inff  it  to  be  "the  kllllnfir  of  a  man  by  a  man."  The 
word  as  thus  described  is  sulBciently  comprehensive 
to  embrace  the  destruction  of  the  life  of  one  human 


beinfir  either  by  his  own  act.  or  by  the  act  procure- 
ment or  omission  of  another. 

U.  WHAT  CON5TITUTBS  CRIHINAL  HOrUCiDE. 

A.  SUBJECT  OF  HOMICIDE. 

5laves.— A  ne^ro  slave  was  a  person  on  -whom  a 
free  white  person  could  commit  the  offence  of  unlaw- 
ful shooting,  stabbiuff,  etc..  under  Acts  Feb.  9Uu 
1819.    Com.  V.  Carver.  5  Rand.  660. 

B.  ACCELERATION  OF  IMPENDING  DEATH.— 
Where  It  appears  in  a  case  of  homicide  that  a  wound 
or  beating- was  inflicted  on  deceased  which  was  not 
mortal,  and  that  the  deceased,  while  laboring  under 
the  effects  of  the  violence,  became  sick  of  a  disease 
not  caused  by  such  violence,  from  which  disease 
death  ensued  within  a  year  and  a  day,  the  party 
charged  with  the  homicide  is  not  criminally  respon- 
sible for  the  death,  although  it  should  appear  that 
the  symptoms  of  the  disease  were  aggravated,  and 
its  fatal  progress  quickened  by  the  enfeebled  or 
irritated  condition  of  the  deceased,  caused  by  the 
violence.    Livingston  v.  Com.,  14  Gratt  502. 

C.  NEGLIGENCE  AND  MALTREATMENT  OF 
WOUND.— Where  a  person  intentionally  inflicts  a 
wound  calculated  to  destroy  life,  and  death  ensues 
within  a  year  and  a  day,  he  will  not  be  relieved  from 
reSt)onsibility  for  his  act  because  of  the  careless- 
ness or  ignorance  of  his  victim,  or  allowed  to  shield 
himself  behind  the  doubt  which  disagreeing  doctors 
may  raise  as  to  the  treatment  proper  for  the  case  in 
question.    Clark  v.  Com..  90  Va.  860, 18  &  £.  Rep.  440. 

111.  KIND5  0P  HOniaDB. 

A.  NONFELONIOUS. 

1.  JUBTIFIABLB  HOMICIDK. 

o.  WJuU  It  /«.— In  Justifiable  homicide  no  decree  of 
blame,  and  consequently  no  guilt  at  all.  attaches  to 
the  act    4  BL  Comm.  178. 

b.  What  FelonUt  May  Be  Jv€UM>lv  Prev€tUsd  bv 
HotnMde.— forcible  and  atrocious  felonies  alone  can 
bejustlflably  prevented  by  homicide,  such  as  mur- 
der, rape,  robbery,  burglary,  and  arson,  whether 
directed  against  one's  self,  or  ag-ainst  one  in  the  re- 
lation of  husband  or  wife,  parent  or  child,  master 
or  servant.  So  a  stranger  may.  and  ought  to.  inter- 
pose to  prevent  such  a  felony,  and  to  that  end  may 
be  Justified  in  killing  the  ag-gressor.  8  BL  Oomm. 
8;  Wheat  Cr.  L.  <8th  Ed.)  $  496  et  mq, 

c  The  Several  Inttancee.—(.l)  Killing  a  public  enemy 
in  the  lawful  prosecution  of  a  war.  1  East  P.  C.  07: 
2  Bish.  Cr.  Law,  §  681. 

(2)  Killing  in  execution  of  public  Justice.  In  pur- 
suance of  legal  sentence.  1  Hale  P.  C  407:  4  BL 
Comm.  178. 

(8)  Billing  in  advancement  of  public  Justice.  1 
East  P.  C.  494;  4  BL  Comm.  180.  See  Mascoe  v.  Oom., 
86  Va.  448. 10  S.  E.  Rep.  684. 

(4)  Killing  in  defence  of  person  or  property.  Post 
278;  1  East  P.  a  220,  271;  Valden's  Case,  12  Gratt  717: 
Docks'  Case.  21  Gratt  909;  McWhirts'  Case,  S  Qratt 
G04;  Poindexter's  Case,  88  Gratt  787. 

But  a  person  is  not  Justified  in  shooting  another 
when  there  is  mere  apprehension  of  the  danger,  no 
matter  how  sincere  the  apprehension  may  be  :  but 
there  must  be  an  honest  and  reasonable  belief  of 
such  danger,  that  is  to  say,  if  the  act  done,  or  the 
circumstances  existing  are  of  such  a  character  as  to 
afford  reasonable  ground  for  believing  that  tbere 
is  a  design  to  commit  the  felony,  or  to  do  some  seri- 
ous bodily  harm,  and  that  there  is  imminent  danger 
of  such  design  being  carried  into  Immediate  execu- 
tion, then  the  shooting,  or  even  killing,  will  be  Jnsd- 
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liable :  otherwise  not.  Field  v.  Com.,  9  Va.  090,  16 
&  E.  Rep.  806 ;  Stoneman's  Case,  S6  Gratt.  887  ; 
Brown's  Case,  86  Va.  466, 10  S.  E.  Rep.  746.  See  also, 
New  Orleans,  etc,  R.  R.  Co.  v.  Jopes,  148  U.  S.  18. 

And  in  Byrd  ▼.  Com..  80  Va.  680.  16  S.  E.  Rep.  727, 
it  is  held,  that  a  homicide  is  not  in  self-defence  and 
so  ezcnsable,  where  the  deceased  was  not  f  ollowinsr 
defendant  or  threatenlnar  him  with  any  immediate 
danrer  at  the  time  he  threw  a  rock  which  killed 
the  deceased. 

And  it  is  declared  in  West  Virffinia  in  State  v. 
ETans,  SS  W.  Va.  417, 10  S.  £.  Rep.  792,  that,  when 
one.  without  fault  himself,  is  attacked  by  another, 
hemay  kill  his  assailant  without  retreatinsr,  if  he 
has  reasonable  ffround  for  belieTiuff,  and  does  be- 
lieye  that  his  assailant  intends  to  take  away  his  life, 
or  do  him  some  great  bodily  harm,  that  such  dansrer 
is  imminent,  and  that  the  killing  is  necessary  in 
order  to  aToid  the  dauffer,  although  it  may  after- 
wards turn  out  that  the  appearances  were  false. 
SUte  V.  Abbott,  8  W.  Va.  741. 

It  appeared  in  Gaines*  Case,  88  Va.  08S,  14  S.  E. 
Kep.   STSk   that  defendant  went  to  the  decedent's 
store,   and  cursed  and  abused  decedent,  and  de- 
clared, upon  being   requested  to  leave,   that  he 
would  not  go,  whereupon  decedent  threw  a  two- 
ponnd  weight  at  him.    Defendant  then  drew  a  pistol, 
and  shot  decedent  in  the  back,  while  he  was  crouch- 
ing down  behind  the  counter.    It  was  held,  in  accord 
with  this  doctrine,  that  since  the  defendant  was  a 
trespasser  and  had  provoked  the  quarrel,  he  con  Id 
not  justify  the  killing  on  the  ground  that  it  was 
done  in  self-defence,  even  if,  when  he  recovered 
from  the  shock  of  the  blow  inflicted  by  the  weight, 
be  found  decedent  drawing  a  pistol  to  shoot  him. 
However,  in  Hash  v.  Com.,  88  Va.  172,  18  S.  E.  Rep. 
188,  it  appeared  that  defendant  was  engaged  in  build- 
ing a  fence  on  his  land,  which  he  had  removed 
from  the  line  between  him  and  the  deceased,  con- 
trary to  a  prohibition  of  the  latter,  although  the 
fence  was  owned  by  the  defendant    It  was  held 
that  the  removal  of  the  fence,  notwithstanding  the 
prohibition  ot  the  deceased,  was  not  an  unlawful 
act:  and  it  was  error  to  charge  that  if  defendant 
bnilt  it  upon  the  line,  so  that  it  rested  partly  upon 
the  land  of  each,  and  had  been  used  as  a  line  fence 
for  a  number  of  years,  and  if  deceased  had  noti- 
fied the   defendant  not  to  remove  it,  and  that  de- 
fendant, arming  himself  with  a  pistol,  went  to  the 
fence  to  remove  it  by  force,  if  necessary,  and  did 
remove  it,  he  was  guilty  of  an  unlawful  act;  and  if, 
while  removing  it,  the  conflict  arose  on  account 
thereof,  in  which  defendant  killed  deceased,  then 
defendant  cannot  avail  himself  of  a  plea  of  neces- 
sary self-defence. 

But  words  of  reproach  howsoever  grievous  are  not 
provocation  suflicient  to  free  the  party  killing  from 
the  guilt  of  mnrder,  nor  are  contemptuous  actions 
or  gestures  without  an  assault  npon  the  person, 
nor  is  any  trespass  against  lands  or  goods.  This 
mle  governs  every  case,  where  the  party  killing 
upon  such  provocation  made  use  of  a  deadly 
weapon  or  otherwise  manifested  an  intention  to 
kill  or  to  do  some  great  bodily  harm.  But  if  he  had 
given  the  other  a  box  on  the  ear  or  had  struck  him 
with  a  stick  or  other  weapon  not  likely  to  kill  him, 
and  had  unluckily  and  against  his  intention  killed 
him,  it  had  been  but  manslaughter  for  no  malignant 
intention  can  be  collected  from  such  acts,  l  East 
a  L.  S8S;  State  v.  Douglass,  28  W.  Va.  297;  State  v. 
Cain,ao  w.  Va.  079. 
Moreover,  a  charge  to  the  effect  that  the  defend- 


ant in  a  murder  case  is  not  excused  under  the  plea 
of  self-defence  if  he  had  reason  to  believe  and  did 
believe  assault  to  be  only  intended  to  commit  a  tres- 
pass and  not  to  take  life  or  inflict  bodily  harm,  is 
correct    State  v.  Oreer,  22  W.  Va.  800. 

And  a  request  to  charge  that  if,  when  defendant 
threw  the  stones  which  killed  deceased,  he  believed 
the  deceased  intended  to  kill  him  or  do  him  some 
grievous  bodily  harm  and  is  not  guilty,  is  properly 
modified  by  inserting  **and  if,  when  he  stood  where 
he  picked  up  stones,  he  in  good  faith  believed  he 
was  not  out  of  danger  from  the  assault  of  the 
deceased."    Byrd  v.  Com.,  89  Va.  686, 16  S.  E.  Rep.  727. 

2.  EZCUSABLS  HOMICIDJB. 

a.  What  CofM^ttu^M.— Homicide  is  not  Justifiable, 
but  excusable,  where  there  is  some  fault,  error  or 
omission  in  the  party  committing  tlft  deed,  but  so 
trivial  as  to  exempt  him  from  punishment  although 
not  wholly  from  blame.   4  Bl.  Comm.  182. 

b.  Seff-Defenec—ThVLa,  yrhere  death  ensues  on  sud- 
den provocation  or  quarrel,  without  malice  pre- 
pense, the  killing  is  manslaughter,  and  to  reduce 
the  offence  to  killing  in  self-defence  or  excusable 
homicide,  the  accused  must  prove  two  things:  (1) 
that  before  the  mortal  blow  is  given  he  declined 
further  combat  and  retreated  as  far  as  he  could 
with  safety,  and  (2)  that  he  killed  the  deceased 
through  the  necessity  of  preserving  his  life  or  to 
save  himself  from  great  bodily  harm.  Clark  v. 
Com.,  90  Va.  800,  18  S.  E.  Rep.  440;  Valden's  Case,  13 
Gratt  717. 

But  words  of  reproach  howsoever  grievous  are  not 
provocation  sufficient  to  free  the  party  killing  from 
the  guilt  of  murder;  nor  are  contemptuous  actions 
or  gestures  without  an  assault  upon  the  person,  nor 
is  any  trespass  against  lands  or  goods.  This  rule 
governs  every  case,  where  the  party  killing  upon 
such  provocation  made  use  of  a  deadly  weapon  or 
otherwise  manifested  an  intention  to  kill,  or  to  do 
some  great  bodily  harm.  But  if  he  had  given  the 
other  a  box  on  the  ear  or  had  struck  him  with  a 
stick  or  other  weapon  not  likely  to  kill  him,  and  had 
unluckily  and  against  his  intention  killed  him.  it 
had  been  but  manslaughter  for  no  malignant  inten- 
tion can  be  collected  from  such  acts.  1  East  C.  L. 
288;  State  v.  Douglass,  28  W.  Va.  207:  State  v.  Cain, 
20  W.  Va.  679. 

In  view  of  these  principles  it  is  error  to  refuse  to 
charge  that  accused  must  have  been  without  fault 
in  bringing  on  the  combat  and  must  not  have  pro- 
voked or  produced  an  occasion  for  killing  the 
deceased;  but  if  he  was  so  at  fault  or  provoked  the 
combat  or  produced  the  occasion  in  order  to  effect  a 
pretext  for  killing  yet  he  fairly  declined  the  com- 
bat by  retreating  as  far  as  he  could,  and  then  killed 
the  deceased  in  self-defence,  he  is  not  guilty.  Hash 
V.  Com.,  88  Va.  172, 18  S.  E.  Rep.  896. 

And  a  homicide  is  not  in  self-defence  Und  so  excus- 
able, where  the  deceased  was  not  following  defend- 
ant or  threatening  him  with  any  Immediate  danger 
at  the  time  when  he  killed  the  deceased.  Byrd  v. 
Com.,  89  Va.  680, 16  S.  E.  Rep.  727. 

And  to  reduce  a  homicide  to  killing  in  self-de- 
fence, an  instruction,  asked  by  the  defendant  that 
if  he  went  to  the  house  where  the  killing  had  oc- 
curred to  stop  a  quarrel  between  deceased  and 
deceased's  wife,  and  to  demand  an  apology  for  slan- 
derous words  previously  spoken  by  deceased,  and  if, 
when  he  attempted  to  do  so,  deceased  attacked  bim 
with  a  deadly  weapon,  the  killing  of  the  deceased 
is  not  murder,  is  properly  modified,  by  requiring 
that  the  defendant  shall  have  gone  to  the  house  for 
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the  purpose  of  "peaceably"  stoppinsr  the  quarrel, 
and  demandinff  an  apology.  Watson  v.  Com.,  87  Va. 
006,  18  S.  E.  Rep.  22. 

B.  FELONIOUS.— For  treatment  of  these  homi- 
cides reference  is  made  to  the  subjects  "Suicide." 
"Murder."  and  "Manslaufirhter,"  which  succeed 
this  head. 

IV.  SUICIDE. 

At  common  law  one  who.  beinsr  of  the  years  of 
discretion  and  sound  of  mind,  destroyed  himself, 
was  irullty  of  the  crime  of  suicide,  and  beinfir  treated 
as  such,  the  person  forfeited  all  chattels  real  or  per- 
sonal, and  various  other  property.  4  BL  Comm.  100. 
But  the  doctrine  of  forfeiture  of  estate  has  now 
been  abrogated  in  Virginia  and  West  Virginia.  See 
Va.  Oode  1887. 1 8888:  W.  Va.  Code  1899.  ch.  168.  §  4. 

V.  MURJDBR. 

A.  IN  GENERAL.— Murder  is  the  unlawful  killing 
of  any  person  in  being,  under  the  protection  of  the 
commonwealth,  with  malice  aforethought  4  BL 
Comm.  196: 1  Whart  Cr.  L.  (8th  Ed.)  i  808. 

The  malice  may  be  either  express  or  Implied 
by  law.  the  source  of  which  malice  is  not  only  coo- 
fined  to  a  particular  ill  will  to  the  deceased,  but  is 
Intended  to  denote,  as  Mb.  Justics  Fostsb  expresses 
it,  an  action  flowing  from  a  wicked  and  corrupt  mind, 
a  thing  done  malo  atdmo,  where  the  fact  has  been 
attended  with  such  circumstances  as  carry  in  them 
the  plain  indicatlohs  of  the  heart,  regardless  of  so- 
cial duty,  and  fatally  bent  on  mischief.  And  there- 
fore malice  is  implied  from  any  deliberate,  cruel 
act  against  another,  however  sudden.  State  v. 
Douglass,  28  W.  Va.  997;  1  East  C.  L.  816, 286. 

B.  ELEMENTS. 

1.  Formed  Dbsion.— If  the  determination  is 
formed  deliberately,  and  upon  due  reflection,  it 
makes  no  difference  how  soon  afterwards  the  fatal 
resolve  is  carried  in  to  execution.  McDanlel  v.  Com. . 
77  Va.  281 :  Whiteford  v.  Com.,  6  Rand.  781 :  Wright  v. 
Com..  38  Oratt  880;  Hill's  Case.  20ratt  604. 

2.  Malice. 

a.  In  General.— Malice  is  an  essential  element  in 
the  crime  of  murder,  either  at  common  law  or 
under  the  statute.  It  Is  imperative  that  this  malice 
exist  at  the  time  of  the  beginning  of  the  quarrel, 
scuffle  or  affray,  during  which  the  killing  occurs: 
for.  if  the  killing,  or  the  act  which  leads  to  it  be 
not  committed  out  of  present  malice,  it  is  not  mur- 
der. But  it  is  not  necessary,  that  this  malice  should 
exist  in  the  heart  of  the  accused  against  the  de- 
ceased. If  the  accused  was  guilty  of  striking  with  a 
deadly  weapon  another  and  of  killing  him,  the 
intent  and  the  malice  may  both  be  inferred  -from 
such  act;  and  such  malice  may  not  be  directed 
against  any  particular  person,  but  is  such  as  shows 
a  "heart  regardless  of  social  duty  and  fatally  bent 
on  mischief."    State  v.  Douglass,  28  W.  Va.  297. 

b.  Malice  Aforethouoht.— The  killing  must  be  com- 
mitted with  malice  aforethought  to  make  it  a  crime 
of  murder.  This  is  the  great  criterion  which  now 
distinguishes  murder  from  any  other  killing,  and 
this  malice  prepense,  malitia  praecoonUata,  Is  not  so 
properly  spite  or  malevolence  to  the  deceased  in  par. 
ticular,  as  any  evil  design  in  general,  the  dictate  of 
a  wicked,  depraved  and  malignant  heart;  and  it  may 
be  either  express  or  implied  in  law.  4  BL  Comm. 
199;  State  v.  Douglass,  28  W.  Va.  297. 

c.  Expreee  Malice.— In  Brlstow  v.  Com.,  16  Oratt 
0S4,  the  question  arose  as  to  whether  the  facts 
proved  Justified  the  conclusion  that  the  killing  was 
malicious.    The  court  said:  "It  is  true,  there  was 


provocation  at  the  time,  which,  in  the  absence  of 
proof  of  express  malice,  might  have  been  sui&cleat 
to  reduce  the  killing  to  manslaughter.  But  the 
proof  that  malicious  and  revengeful  feelings  existed, 
and  that  the  prisoner  acted  under  their  influence, 
is  abundant  He  had  for  a  week  previously  mani- 
fested strong  animosity  against  the  deceased,  and 
had  repeatedly  stated  that  on  receiving  any  provo- 
cation from  him,  he  would  kill  him.  The  first  thing 
that  he  did,  on  taking  part  in  the  contest  between 
his  father  and  the  deceased,  was  to  use  a  deadly 
weapon,  without  warning  and  from  behind,  when 
there  was  no  necessity,  real  or  apparent  for  the 
use  of  such  weapon. 

"His  declarations,  after  the  fight  and  before  he 
knew  the  serious  character  of  the  wound  he  liad 
inflicted,  showed  that  he  had  been  prompted  by  the 
desire  and  intent  to  kill,  and  referred  that  desire 
and  intent  not  to  the  immediate  provocation,  bat 
to  the  previous  act  of  the  deceased  in  whipping  his 
brother.  If  all  this  does  not  show  express  malice.  It 
is  difficult  to  say  what  would  be  sufficient  proof  for 
the  purpose.  The  prisoner  then  was  guilty  of  mur- 
der." 

d.  Malice  In^ie<L 

(I)  bnplied  from  Act  of  Klillng.— Where  a  homicide 
is  proved  to  have  been  committed  by  the  defend- 
ant the  presumption  of  malice  exists.  If  no  circum- 
stances of  mitigation  appear.  State  v.  Douglass. 
28W.  Va.297. 

Thus,  where  a  person  who  is  neither  ajisaulted 
nor  threatened,  gets  down  from  his  horse,  arms 
himself  with  a  club,  interposes  between  two  others 
about  to  engage  in  a  fight  and  kills  one  of  them,  he 
is  guilty  of  murder.    Johnston's  Case.  5  Gratt  6801 

(9)  Implied  from  Use  of  Weapon.— Where  the  homi- 
cide is  committed  by  the  use  of  a  deadly  weapon  the 
intent  and  malice  may  both  be  inferred  from  such 
act    State  v.  Douglass,  28  W.  Va.  997. 

<3)  Malice  Shown  by  Snrroandlag  CirauBstancsA.^ 
Where  a  full  disclosure  of  all  the  facts  and  circum- 
stances, obviates  all  necessity  for  presumption,  all 
of  such  facts  and  circumstances  taken  together  con- 
stitute the  only  basis  for  a  finding  that  the  hom- 
icide was  committed  with  "malice  aforethought" 
Thus,  in  McWhlrt's  Case,  8  Gratt  694.  a  father  was 
informed  on  the  evening  of  one  day,  that  his  son,  a 
small  boy,  had  been  wantonly  whipped  by  a  man. 
He  met  with  the  man  on  the  evening  of  the  next 
day,  and  then  with  his  fists  and  feet  beat  and 
stamped  him.  whilst  he  was  unresisting,  with  so 
much  violence  that  the  man  died  from  the  effects 
of  the  beating  on  the  next  night  There  was  evi- 
dence of  deliberation,  and  the  beating  was  cruelly 
severe.  From  these  facts  malice  could  be  Inferred, 
constituting  a  case  of  murder. 

And  in  a  case  where  the  prisoner  was  in  his  shop 
cutting  a  child's  hair,  when  the  deceased  came  to 
the  door  and  made  some  remark  to  some  one  In  the 
shop,  and  the  prisoner  replied  insultingly,  where- 
upon the  deceased  said:  "I  can  whip  you,**  tbrew 
off  his  coat  advanced  two  steps  towards  the  prisoner 
and  threw  up  his  right  hand,  upon  which  the  pris- 
oner to  scare  him,  advanced  two  steps,  threw  up 
his  right  hand,  and  thrust  at  deceased  with  the 
scissors  in  his  left  hand,  and  on  a  general  scuffle 
ensuing,  it  subsequently  appeared  without  any  one 
else  having  struck  the  deceased,  that  he  had  been 
mortally  wounded  by  a  stab  in  the  heart  It  was 
held  that  the  evidence  would  support  a  verdict  of 
murder.    State  v.  Smith,  24  W.  Va.  814. 

So  there  may  be  single  acts  or  circumstances 
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terinc  intx>  the  homicide,  aside  from  the  means  used 
in  its  commission,  from  which  malice  may  properly 
he  inferred,  as.  for  instance,  threats  made  by  de- 
fendant acralnst  deceased  before  the  kiUinfir. 

Thns.  two  days  after  threatening  to  kill  deceased 
OD  siffht.  defendant  met  him  and  proposed  a  fair 
flg-ht  withont  weapons  which  deceased  refused, 
whereupon  defendant  deliberately  shot  him.  De- 
ceased had  at  the  time  an  axe  with  which  he  was 
chopptnfiT  wood,  bnt  made  no  motion  to  assault  de- 
fendant. The  prisoner  was  gxdlty  of  murder. 
Harrison  ▼.  Oom.,  79  Va.  874. 

1  PBBXBDrrATION  AND  DBLIBBBATION.  — TO  COUSti- 

tnte  murder,  the  Ulllnflr  must  be  predetermined, 
yet  the  deslsm  to  kill  need  not  have  existed  for  any 
particular  lenarth  of  time  and  may  be  formed  at  the 
moment  of  committing  the  act:  and  an  instruction 
on  a  murder  trial,  that  it  is  not  necessary  that  the 
design  of  killing-  should  have  existed  "for  any 
lenirth  of  time,"  is  not  misleadinsr  as  beinfir  equiva- 
lent to  telling  the  Jury  that  a  kllUnfir  on  sudden 
impulse  is  murder.  Ck>m.  v.  Brown,  90  Va.  671,  19  S. 
£.  Sep.  447. 

McWhirt*8  Case,  8  Oratt  694,  presents  a  set  of  facts 
constituting  deliberation  sufficient  to  amount  to 
murder.  Thus,  a  father  was  informed  on  the  even- 
ing of  one  day.  that  his  son,  a  small  boy,  had  been 
wantonly  whipped  by  a  man.  He  met  with  the  man 
on  the  evening  of  the  next  day,  and  then  with  his 
lists  and  feet,  beat  and  stamped  him  whilst  he  was 
onresistlng-,  with  so  much  violence  that  the  man 
died  from  the  effects  of  the  beating  on  the  next 
nlghL  The  court  held  that  there  was  evidence  of 
deliberation  and  the  beating  was  cruelly  severe, 
amounting  to  murder, 
a  NATUKE  OP  ACT  CAUSING  DEATH. 
1.  Stab  FoUiOwiNG  CoimiiiTBD  Alhibcation.— On 
a  trial  for  homicide.  It  appeared  some  altercation 
had  arisen  between  defendant's  employees  and  the 
employee  .of  a  third  person,  in  which  defendant 
joined,  offering  to  fight  any  one  of  such  employees; 
that  the  altercation  was  kept  up  at  various  times 
throughout  the  day,  and  that  finally,  in  the  evening, 
as  such  employees  were  goiuff  home,  it  was  renewed ; 
and  that  in  the  course  of  such  last  altercation  the 
defendant,  and  deceased  got  into  a  flffht,  in  which 
defendant  was  thrown  to  the  ground  and  so  held, 
whereupon  defendant  drew  his  knife  and  stabbed 
the  deceased.  Upon  these  facts  it  was  held  that  the 
defendant  was  guilty  of  murder.  Com.  v.  Crane,  1 
Va.Cas.  la 

t  BmATiHG  WITH  Club  bt  Pbbtbndbd  Pbaob- 
MAKBB.— Where  a  person  who  is  neither  assaulted 
nor  threatened  gets  down  from  his  horse, 
arms  himself  with  a  club,  interposes  himself 
between  two  other  persons  who  are  about  to  engage 
in  a  aghu  and  kills  one  of  them,  he  is  guilty  of 
murder.     Johnston's  Case,  5  Oratt.  600. 

a.  UvpBOTOKBD  Attack  with  *QTm.— Two  days 
after  threatening-  to  kill  deceased  on  sight,  the  de- 
fendant met  him  and  proposed  a  fair  fight  without 
weapons,  which  the  deceased  refused,  whereupon 
the  defendant  deliberately  shot  him.  The  deceased 
had  at  the  time  an  axe,  with  which  he  was  chopping 
wood,  bnt  made  no  motion  to  assault  defendant.  It 
was  held  to  be  a  case  of  murder.  Harrison  v.  Com.. 
79Va.  974. 

4.  KiLUHo  or  Attsmpt  to  Commit  BOBBBBT.—One 
who.  in  the  attempt  to  commit,  or  commission  of, 
robbery,  kills  another,  is  guilty  of  murder  in  the  first 
degree.  Robertson  v.  Com.,  1  Va.  Dec.  861, 20  S.  E. 
Bep.S8S. 


5.  Blows  Stbvck  SuDDSNiiT  awd  wtthout  Pbovo- 
OATiON.— In  Wright  v.  Com..  75  Va.  914,  a  flight  was 
going  on  outside  of  a  barroom  in  which  the  prisoner 
was,  between  the  grandfather  of  the  prisoner  and 
two  others.  Prisoner  on  hearing  of  the  fight  seized 
a  large  stick,  ran  out  in  the  crowd,  struck  several 
persons  with  it,  breaking  the  arm  of  one  person, 
and  struck  another  person,  who  was  not  engaged  in 
or  noticing  the  flffht,  a  blow  on  the  ear,  from  which 
he  died  the  next  day.  It  was  held  that  he  was 
guilty  of  murder  in  the  first  degree. 

D.  DEOREE. 

1.  FntsT  Dbgbbs. 

0.  In  Oeneral.—MurAer  by  poison,  lying  in  wait, 
imprisonment,  starving,  or  any  wilful,  deliberate, 
and  premeditated  killing,  or  in  the  commission  of, 
or  attempt  to  commit  arson,  rape,  robbery,  or  bur- 
glary, is  murder  in  the  first  degree.  Va.  Code  1887, 
S  8062:  W.  Va.  Code  1899,  ch.  144.  i  1. 

But  if  poison  be  administered  negligently,  it  is 
only  manslaughter  at  common  law,  and  cannot  be 
made  more  by  a  statute  prescribing  that  murder 
committed  by  means  of  poison  shall  be  murder  in 
the  first  degree.  See  Souther  v.  Com.,  7  Oratt  078  : 
Com.  V.  Jones,  1  Leigh  610. 

6.  Provocation  Inwjflcient.— Where  a  person  though 
excited  by  strong  drink  and  by  an  insult,  and  by  a 
severe  blow  for  which  he  had  a  right  of  redress, 
was  not  by  any  of  these  catises  so  deprived  of  his 
mental  faculties  that  he  could  not  distinctly  under- 
stand what  he  was  about,  kills  the  person  by 
whom  he  had  been  insulted  and  struck,  and  after 
he  had  done  so  said  that  he  was  glad  of  it,  and  that 
any  man  of  spirit  would  do  the  like,  it  constitutes 
murder  in  the  first  degree  within  1  Rev.  Code.  ch. 
171,  i  2,  providing  that  murder  by  certain  meth- 
ods, or  by  any  other  kind  of  wilful,  deliberate,  or 
premeditated  killing,  constitutes  murder  In  the 
first  degree.    Com.  v.  Jones,  1  Leigh  608. 

e.  DeliberaUon  and  Premeditation, 

(I)  What  Constitutes.— To  constitute  a  "wilful,  de- 
liberate and  premeditated  killing,"  it  is  necessary 
that  the  killing  should  have  been  done  on  purpose, 
and  not  by  accident,  or  without  design ;  that  the 
accused  must  have  refiected  with  a  view  to  deter- 
mine whether  he  would  kill  or  not,  and  that  he  must 
have  determined  toUll,  as  theresult  of  thatrefiection, 
before  he  does  the  act,  that  is  to  say,  the  killing  must 
be  a  predetermined  killing  upon  consideration, 
and  not  a  sudden  killing  under  the  momentary  ex- 
citement and  impulse  of  passion,  upon  provo- 
cation given  at  the  time,  or  so  recently  before, 
as  not  to  allow  time  for  reflection  ;  and  this  design 
to  kill  need  not  have  existed  for  any  particular 
length  of  time,  it  may  be  formed  at  the  moment  of 
the  commission  of  the  act  King's  Case,  8  Va.  Cas. 
84,  and  note  ;  Whiteford's  Case,  6  Rand.  781 ;  Jones' 
Case,  1  Leiffh  506  :  Hiirs  Case,  2  Oratt  595 ;  Howell's 
Case,  86  Oratt  995;  Wright's  Case.  75  Va.  914  :  Mc- 
Daniel  V.  Com.,  77  Va.  281 ;  Siitchell's  Case,  88  Oratt 
878 ;  State  v.  Morrison  (W.  Va.  1901).  88  S.  £.  Rep.  481 ; 
Wright  V.  Com.,  88  Oratt  88a 

Thus,  one  who,  while  sober,  deliberately  resolves 
to  kill  another,  and  makes  himself  drunk  for  that 
purpose,  and  while  temporarily  insane,  and  uncon- 
scious of  what  he  is  doing,  because  of  such  drunken- 
ness, kills  the  person,  is  guilty  of  murder  in  the  first 
degree.    State  v.  Robinson,  20  W.  Va.  713. 

And,  in  Barbour  v.  Com.,  80  Va.  887,  it  appeared 
that  defendant  met  deceased  and  another  as  they 
were  leaving  a  small  town  at  night  and  requested 
them  to  return  to  the  store  or  other  place  and 
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take  a  drink;  but  deceased  remonstrated,  saylnfir 
that  his  family  was  alone  and  that  he  must  go  on  as 
it  was  firettlnflr  late;  and  that  defendant  without 
proTOcation,  thrust  a  knife  into  his  throat  remark- 
insT,  *  Vhat  have  you  srot  to  do  with  it"  The  verdict 
was  properly  murder  in  the  first  decree. 

(a)  ReaMMMUe  Doabt  as  to  Pramedltatloii— Instruc- 
tkm.— That  the  Jury  were  instructed  that  a  verdict 
of  ffuilty  of  murder  in  the  first  decree  miffht  not  be 
found,  if  there  was  a  reasonable  doubt  whether 
defendant  had  premeditated  a  serious  bodily  injury 
which  "probably**  would  occasion  death,  is  not 
ffround  for  reversal    Honesty  v.  Gom.,  81  Va.  S88. 

d.  IrU€fUion.—ln  State  v.  Morrison  (W.  Va.  1901),  88 
S.  £.  Bep.  481,  it  is  held  that  a  specific  intention  to 
kill  Is  essential  to  murder  in  the  first  decree. 

But  in  Southers*  Case,  7  Gratt.  878,  it  is  held  that 
the  klllinsr  of  a  slave  by  his  master  and  owner,  by 
wilful  and  excessive  whipping,  is  murder  in  the 
first  decree;  though  it  may  not  have  been  the  pur- 
pose and  intention  of  the  master  and  owner  to  kill 
the  slave. 

2.  Second  Dbgbee. 

a.  In  Gen€r€U.—A]l  other  murder  (than  murder  in 
the  first  decree)  is  murder  in  the  second  decree. 
Va.  Code  1887,  I  8082;  W.  Va.  Code  1888.  ch.  144.  S  1; 
Whiteford  v.  Com..  8  Rand.  721.  See  McCune  v.  Com., 
.2  Rob.  778;  State  v.  Sheppard  (W.  Va.).  89  S.  E.  Rep. 
07& 

b.  Intention.— A  specific  intention  to  kill  is  not 
essential  to  murder  in  the  second  decree.  State  v. 
Morrison  (W.  Va.  1901),  88  S.  E.  Rep.  481. 

c.  Presumption  When  Homicide  It  Proven,— Where  a 
homicide  is  proven,  the  presumption  is  that  it  is 
murder  in  the  second  decree.  If  the  state  would 
elevate  it  to  murder  in  the  first  decree,  the  state 
must  establish  the  characteristics  of  the  crime; 
and  if  the  prisoner  would  reduce  It  to  manslausrhter. 
the  burden  of  proof  rests  upon  him.  State  v. 
DoufiTlass,  28  W.  Va.  297;  Cain's  Case,  20  W.  Va.  879. 

E.  CAPACITY  TO  COMMIT  AND  RESPONSIBIL- 
ITY. 

1.  INSANB  PERSON.— No  persou  shall,  while  he  is 
insane,  be  tried  for  a  criminal  offence.  W.  Va. 
Code  1899.  ch.  160.  {  9;  Va.  Code  1887,  {  4080;  State  v. 
Harrison,  86  W.  Va.  729.  15  S.  E.  Rep.  982;  State  v. 
Maier.  80  W.  Va.  767, 15  S.  E.  Rep.  991;  State  v.  Rob- 
inson. 20  W.  Va.  718. 

2b  Intoxication— When  No  Dbtencb.— An  intoxi- 
cated person  may  yet  be  capable  of  deliberation 
and  premeditation;  if  the  Jury  believe  from  all  the 
evidence,  that  the  prisoner  wilfully,  maliciously, 
deliberately  and  premeditatedly  killed  the  de- 
ceased, they  should  find  him  guilty  of  murder  in  the 
first  deffree  although  he  was  intoxicated  at  the  time 
of  the  killing. 

Thus,  if  a  person,  who  has  formed  a  wilful,  delib- 
erate and  premeditated  design  to  kill  another,  and 
in  pursuance  of  such  design  voluntarily  makes 
himself  drunk  for  the  purpose  of  nerving*  his  animal 
courage  for  the  accomplishment  of  the  design,  and 
then  meets  the  subject  of  his  malice,  when  he  is  so 
drunk  as  not  then  to  be  able  to  deliberate  on 
and  premeditate  the  murder  and  kill  the  person,  it 
is  murder  in  the  first  degree.  State  v.  Robinson,  20 
W.  Va.  718;  State  v.  Douglass.  28  W.  Va.  297. 

Accidental  Discharge  of  Revolver  Caiulng  Death.— 
But  the  fact  that  one  who  killed  another  by  an  acci- 
dental discharge  of  a  revolver,  was  drunk  at  the 
time,  and  that  the  intoxication  was  the  cause  of  the 
accident,  does  not  render  the  killing  a  wilful  and 


premeditated  one.    State  v.  Cross.  42  W.  Va.  258,  M 
S.  E.  Rep.  096. 

F.  PERSONS  UABIiE  AND  PARTIES  TO  OF- 
FENCES. 

1.  Pbincipal  in  the  Fibst  Dbgbbb.— Where 
several  persons  go  together  to  rob  a  store,  and  one 
is  posted  some  distance  from  the  house  to  watch 
and  the  other  two  obtain  admittance  into  the  store- 
house, kill  the  owner  and  rob  the  store,  and  the 
person  on  watch  shares  the  booty,  such  person  Is  a 
principal  in  the  first  degree  of  the  crime  of  murder. 
Mitchell  V.  Com.,  88  Oratt  846u 

2.  AIDBB8  AND  Abbttobs.— It  is  not  uecessary.  In 
order  to  make  a  party  liable,  that  he  should  be 
actually  and  immediately  present  at  the  commission 
of  the  offence.  If  he  co-operates  in  the  execntian 
of  the  common  purpose  by  watching  at  a  proper 
distance  to  prevent  surprise,  or  the  like,  or  if.  with 
the  intention  of  giving  assistance,  he  remains  near 
enough  to  afford  it,  if  the  occasion  for  it  should 
arise,  he  is  constructively  present,  aiding  and  abet- 
ting, and  is  equally  guilty  with  those  who  are 
actually  present  and  do  the  act  Trim  v.  Com.,  IB 
Gratt.  968. 

And  it  was  proper  to  instruct  the  Jury,  that,  though 
they  believed  that  the  shot  which  killed  deceased 
was  fired  by  another  than  the  prisoner,  if  such 
other  was  engaged  Jointly  with  the  prisoner  in  the 
commission  of  a  felonious  act,  and  the  shot  was 
fired  in  an  attempt  to  accomplish  their  common 
escape,  and  the  prisoner  was  present,  aiding  and 
abetting  the  person  who  fired  the  shot,  the  prisoner 
was  guilty.  Com.  v.  Brown,  90  Va.  871, 19  S.  E.  Rep. 
447. 

Vi.  MAN3LAUaHTBK. 

A.  NATURE  AND  ELEMENTS. 

1.  Defined.— Manslaughter  is  the  unlawful  kiil- 
ing  of  a  human  being  without  malice,  either  express 
or  implied,  and  without  excuse.  King  v.  Com.,  S 
Va.  Cas.  78;  Mitchell's  Case,  1  Va.  Ca&  115;  Mc- 
WhirU'  Case.  8  Oratt  694;  1  Hale  P.  a  488;  4  BL 
Comm.  91. 

Poison  Administered  NegllceBtly.— And  if  poison  be 
administered  negligently,  it  is  manslaugrhter  at 
common  law.  and  cannot  be  made  more  by  a  statute 
prescribing  that  murder  committed  by  means  of 
poison  shall  be  murder  in  the  first  degree.  See 
Souther  v.  Com.,  7  Oratt  878;  Com.  v.  Jones,  1  Lfeiffh 
6ia 

2.  Elements  of  Voluntabt  Manblaughtmk.— 
Voluntary  manslaughter  is  the  unlawful  killinir  of 
another  without  malice  actual  or  implied,  upon  a 
sudden  heat  on  reasonable  provocation,  or  in  mn* 
tual  combat  1  East  P.  C.  282.  See  King  v.  Com.,  2 
Va.Cas.78. 

8.  Elements  of  Involuntabt  Manslaughtsk. — 
Involuntary  manslaughter  is  the  killing  of  one 
accidentally  contrary  to  the  intention  of  the  parties, 
in  the  prosecution  of  some  unlawful,  but  not  felo- 
nious, act;  or  in  the  improper  performance  of  a  law- 
ful act  1  East  P.  C.  ch.  12,  S 1;  4  H.  Comm.  192L  See 
Souther's  Case,  7  Oratt  078;  Com.  v.  Jones,  1  Xjeiffh 
6ia 

4.  Absence  of  Malice.— Manslaughter  is  distin- 
guished from  murder  by  the  absence  of  the  malice, 
either  express  or  implied,  which  is  the  essence  of 
murder.  King's  Case.  2  Va.  Cas.  78;  Mitchell's  Case, 
1  Va.  Cas.  118;  McWhlrts'  Case.  8  Oratt  E0& 

5.  Sttdden  Heat  ob  Passion.— Where  defendant 
and  deceased  were  actually  engSLged  In  comliat, 
during  the  heat  of  which  defendant  dealt  the  blow 
which  caused  the  death  of  deceased,  such  winr^g  is 
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manslanffliter  only.  Kln^  t.  Com.,  8  Va.  Cas.  78. 
See  Wataon  v.  Ck>m.,  87  Va.  008,  18  S.  E.  Rep.  SS.  See 
Borton  t.  Ck>m.,  90  Va.  848.  88  S.  E.  Rep.  184. 

And  an  instruction  that  if  defendant  waa  acting 
in  the  beat  of  passion,  engendered  by  the  slanderous 
words  spoken  of  his  wife,  and  if  sufficient  time  had 
not  elapsed  for  his  passion  to  cool  and  subside, 
tlie  killtnflr  was  murder  in  the  second  decree;  but 
thai  it  was  murder  in  the  first  degree,  if  sufficient 
time  had  elapsed  for  his  passion  to  subside,  and  if 
he  afterwards  went  after  deceased  with  a  deadly 
weapon  for  the  purpose  of  killiuff  him  on  account  of 
the  slanderous  words,  and  did  kill  him  wilfully  and 
with  malice  and  premeditation,  is  proper.  Watson 
▼.  Com.,  87  Va.  608, 18  S.  E.  Rep.  22. 

8.  Pbotocatioh.— In  Mitchell  y.  Com.,  1  Va.  Cas. 
118,  it  appeared  that  the  defendant  came  home  intoxi- 
cated, ffot  into  a  flfirht  with  his  wife,  and  becran  to 
abuse  her.  whereupon  the  deceased  interposed.  The 
defendant  took  down  his  gun,  but  the  deceased  took 
it  away  from  him.  and  hnnsrit  up  on  the  wall  in  its 
place  again.  A  second  quarrel  shortly  ensued  be- 
tween the  defendant  and  his  wife,  and  deceased 
again  interposed  and  in  the  course  of  the  scuffle  the 
defendant  fell  oyer  a  spinning*  wheel  and  hurt  him- 
self causincr  his  face  to  bleed;  the  deceased  imme- 
diately ran  out  of  the  house.  The  defendant  arose 
and  took  down  his  gun,  followed  the  deceased  to  the 
door  and  fired  at  him,  killing*  him  instantly.  It  was 
held  that  he  was  ffuilty  of  manslaughter  only. 

But  where  defendant  insulted  and  threatened 
the  deceased,  and,  when  warned  against  approach- 
ing, took  hold  of  him,  whereupon  deceased  struck 
defendant  liirhtly  with  a  lifht  cane,  and  defendant 
then  struck  deceased  a  murderous  blow,  it  was  held 
on  the  trial  for  murder,  that  there  was  nole^al 
proTocatlon.    Honesty  v.  Com.,  81  Va.  888. 

7.  Assault  and  MirruAt.  Combat.— Where  defend- 
ant and  deceased  were  actually  ensraffed  in  combat, 
during-  the  heat  of  which  defendant  dealt  the  blow 
which  caused  the  death  of  deceased,  such  killing*  is 
manslaughter  only.    King*  v.  Com.,  8  Va.  Cas.  78. 

Va  ASSAULT  WITH  INTENT  TO  KILL. 

A  STATUTORY  PROVISIONS.— An  indictment 
for  the  malicious  stabbing*  of  a  slave  can  be  sup- 
ported under  Act  Jan.  S8th,  1808,  $  8,  though  the 
act  provides  that  one-third  of  the  fine  shall  ^o  to 
the  '*party  affgrieved":  and  in  such  case  the  slave 
could  not  collect  that  portion.  Com.  v.  Chappie,  1 
Va.  Cas.  184:  Com.  v.  Carver,  6  Leifh  06a  See  State 
V.  XewBom.  18  W.  Va.  8G0;  Com.  v.  Lester,  3  Va.  Cas. 
190:  Derlenx  v.  Com.,  8  Va.  Cas.  870;  Bx  parte 
Mooney,  26  W.  Va.  80;  State  v.  Yates,  81  W.  Va.  701; 
State  V.  Davis,  81  W.  Va.  800,  7  S.  E.  Rep.  84;  State  v. 
Mooney,  87  W.  Va.  510. 

B.  NATURE  AND  ELEMENTS  OF  THE  OFFENCE. 

1.  Ivmrr.— On  the  trial  of  an  indictment  for 
malldoasly  or  unlawfully  shootiuff  a  person  "with 
intent  to  dlsflirure,  disable  and  kill"  him,  it  is  error 
to  instruct  the  Jury,  that  if  they  believe  the  shoot- 
ing was  done  '*with  intent  to  maim,  disflg-ure  or  kill 
him.  or  to  cause  him  bodily  injury,'*  they  must  ilnd 
a  verdict  of  ffuUty.  State  v.  Meadows,  18  W.  Va. 
068. 

So  it  is  error  to  instruct  the  Jury  that  if  they 
have  any  reasonable  doubt,  whether  the  prisoner 
under  the  circumstances  was  excusable  for  the  use 
of  the  deadly  weapon,  they  must  acquit  him.  State 
V.  Jones,  80  W.  Va.  704. 

But  it  Is  not  error  upoif  the  trial  of  an  indictment 
for  sbootinir  with  intent  to  kill  to  charge  the  Jury  in 


flreneral  terms,  "that  if  all  the  evidence  and  circum- 
stances of  the  case  warrant  the  findinff,  they  may 
find  the  prisoner  guilty  of  the  offence  charg'ed  in 
the  indictment;  or  if  all  the  facts  and  circumstances 
of  the  case  warrant  such  finding,  the  Jury  may  find 
the  prisoner  guilty  of  a  part  of  the  offence  charged 
in  said  indictment,  whether  such  part  be  a  felony  or 
misdemeanor.*'  If  the  prisoner  had  desired  the 
court  to  ffive  the  Jury  more  specific  instructions  as  to 
what  they  micrht  find,  if  warranted  by  the  evidence, 
he  should  have  asked  the  court  to  so  instruct  the 
Jury.    State  v.  Donohoo,  82  W.  Va.  781. 

C.  ASSAULT  WITH  INTENT  TO  KUjL  OR  IN- 
JURE A  PARTY  OTHER  THAN  THE  ONE  IN  FACT 
INJURED.— If  A  is  indicted  for  shooting  C  with  in- 
tent to  maim,  disiigure,  disable  and  kill  him,  and 
the  proof  is,  that  he  shot  at  B  and  missed  him  and 
accidentally  hit  C,  he  can  be  convicted  on  such  in- 
dictment for  shooting  C  with  intent  to  maim,  dis- 
fignre,  disable  and  kill  him.  But  beinff  indicted  for 
an  attempt  to  shoot  C  with  Intent  to  malm,  disfigure, 
disable  and  kill  him,  and  C  is  not  in  fact  shot,  and 
the  proof  is.  that  the  attempt  was  to  shoot  B  and  not 
C.  he  cannot  be  convicted  of  an  attempt  to  shoot  C. 
State  V.  Meadows,  18  W.  Va.  068. 

.  D.  DEGREE  OF  CRIME  HAD  DEATH  ENSUED.— 
Whether  a  prisoner  on  trial  is  guilty  of  malicious 
shooting*  with  intent  to  kill,  depends  upon  the  ques- 
tion, whether  if  he  had  killed  the  person  at  whom 
he  shot.  Instead  of  only  wounding  him,  with  Intent 
to  kill  him,  the  offence  would  have  been  murder. 
Read  V.  Com.,  22Gratt  884.  See  Com.  v.  Chappie,  1 
Va.  Cas.  184. 

E.  DEFENCES.- If  upon  a  trial  for  shootinff  with 
intent  to  kill,  the  use  of  a  deadly  weapon  is  proved, 
and  the  prisoner  relies  upon  self-defence  to  excuse 
him  for  the  use  of  the  weapon,  the  burden  of  show- 
ing such  excuse  is  on  the  prisioner,  and  to  avail  him 
he  must  prove  such  defence  by  a  preponderance  of 
the  evidence.  He  may  show  it  by  his  own  evidence- 
the  evidence  adduced  by  the  prosecution,  the  cir- 
cumstances arising  out  of  the  case,  or  by  all  of 
these  modes.    State  v.  Jones,  80  W.  Va.  704. 

VUI.  JURISDICTION. 

A.  COURTS.— The  Va.  Code  1887.  {  4010,  provided 
that  the  county  courts,  except  where  otherwise  pro- 
vided, should  have  exclusive  original  Jurisdiction 
of  indictments  within  their  respective  counties,  and 
that  a  person  charged  with  a  capital  felony  could, 
on  his  arraignment,  demand  to  be  tried  in  the  cir- 
cuit court  Acts  1808-4,  p.  270.  amended  this  section, 
and  omitted  therefrom  the  provision  for  trial  in  the 
circuit  court  It  is  held  in  Oilliffan  v.  Com.,  00  Va. 
810, 87  S.  E.  Rep.  008,  that  the  rlffhtto  remove  a  pros- 
ecution for  murder  to  the  circuit  court  was  not  pre- 
served, by  the  Acts  of  1801-OS.  provldiuff  the  right  of 
removal  should  be  exercised  before  a  motion  for 
continuance,  since  such  act  did  not  ffive  a  riffht  of 
removal  but  merely  regulated  its  exercise,  and,  if 
it  did  give  a  right  of  removal,  it  was  repealed  by  the 
Acts  of  1808-04.  See  Com.  v.  Brownwell,  2  Va.  Cas. 
888:  Boswell  v.  Com.,  80  Gratt  800. 

B.  PLACE.— In  the  absence  of  statute  the  doctrine 
formerly  prevailed  that  if  a  person  be  stabbed  in 
this  state  and  die  of  his  wounds  in  another,  he  could 
not  be  tried  for  the  murder  in  any  county  in  this 
commonwealth.    Com.  v.  Linton,  8  Va.  Cas.  206. 

This  ruling  has  now  been  changed  by  statute  in 
Virffinia  which  provides  that,  "If  any  person  be 
stricken  or  poisoned  in,  and  die,  by  reason  thereof, 
out  of  this  state,  the  offender  shall  be  ffuilty,  and 
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be  prosecnted  and  punlshedf  as  if  the  death  had 
occurred  in  the  county  or  corporation  in  which  the 
stroke  or  poison  was  given  or  administered.'*  Va. 
Ck>de  1887,  i  8e67;  W.  Va.  Code  1848,  ch.  144,  S  6.  The 
West  Virffinia  statute  further  provides,  that  if  any 
person  be  stricken  or  poisoned  out  of  the  state  and 
die  by  reason  thereof,  within  the  state,  the  offender 
shall  be  as  ruilty,  and  may  be  prosecuted  and 
pimished  as  If  the  mortal  stroke  had  been  given, 
or  poison  administered  In  the  county  in  which  the 
person  so  stricken  or  poisoned  may  so  die. 

In  Bx  parte  McNeely.  86  W.  Va.  86, 14  S.  £.  Rep.  486, 
this  latter  clause  was  attacked  as  unconstitutional. 
After  thorough  consideration  the  court  sustained 
the  constitutionality  of  the  provision.  See  U.  S.  v. 
Gulteau,  47  Am.  Bep.  247. 

All  criminal  proceedlncs  against  convicts  in  the 
penitentiary  shall  be  in  the  circuit  court  in  the  city 
of  Richmond:  provided,  that  when  convicts  are 
employed  for  any  public  or  private  Improvement 
in  any  county  in  the  state,  the  criminal  proceedincs 
shall  be  in  the  county  court  of  the  county  in  which 
the  convict  is  so  employed.  Va.  Code  1887,  $  4179; 
Acts  1887-88,  p.  621.    See  Rnffln's  Case,  21  Gratt  70a 

IX.  PRELIMINARY  BXAniNATlON. 

Necessity.— In  some  of  the  early  Virffinia  cases  it 
seems  to  have  been  usual  If  not  necessary,  before 
prosecutinff  by  information  or  indictment  a  person 
who  had  been  apprehended  for  felonious  homicide, 
to  have  him  examined  and  committed  by  a  maffis- 
trate  upon  a  findinff  of  probable  cause  to  believe 
him  ffuilty.  Com.  v.  Linton,  2  Va.  Cas.  206;  Bailey*s 
Case,  1  Va.  Cas.  268;  Com.  v.  Myers,  1  Va.  Cas.  188; 
Sorrell's  Case,  1  Va.  Cas.  268. 

Before  Whom  Conducted.— The  proper  maffistrates 
before  whom  they  should  be  conducted  are  Justices 
of  the  peace  (Com.  v.  Linton,  2  Va.  Cas.  206);  or  per- 
sonshaviuff  some  ffeneral  Jurisdiction,  as  mayors 
or  police  Justices  of  cities.  Com.  v.  Myers,  1  Va. 
Cas.  188. 

In  Wormeley  v.  Com.,  10  Gratt  668,  it  is  left  a  query, 
as  to  whether  a  coroner  has  authority  to  commit  to 
Jail  for  trial  a  person  charffed  by  the  inquest  with 
felony.  But  it  was  also  held  in  this  case  that  a 
Justice  of  the  peace  actinff  as  coroner,  and  havlnff 
as  coroner  committed  a  person  to  Jail  for  felony, 
may  certify  the  fact  of  such  committal  as  a  Justice 
of  the  peace. 

Power  to  Acquit  for  Murder  «id  Renuuid  for  Mao- 
stauffhter.— It  was  early  held  that  an  ezaminiuff 
court  had  no  power  to  acquit  a  person,  charffed 
before  it  with  murder,  of  the  murder  of  which  he 
so  stood  charffed,  and  to  remand  him  for  trial  for 
manslauffhter  only.  And  if  the  court  made  such 
discrimination  the  prisoner  was  not  thereby  dis- 
charffed,  but  could  be  indicted  for  murder  in  the 
superior  court  Com.  v.  Myers,  1  Va.  Cas.  188:  Sor- 
rell's  Case,  1  Va.  Cas.  268;  Bailey's  Case,  1  Va.  Cas.  268. 

XBAIU 

Rlffht  to  Demend  Ball  and  Oround  for  Orantlnff.— All 

public  offences  are  bailable  at  common  law,  not 
ezceptinff  such  crimes  as  are  punishable  as  capital 
offences;  yet  the  rlffht  to  refuse  bail  to  a  person 
charffed  with  such  crime  is  discretionary  with  the 
court 

In  ExjxxrU  Eastham,  48  W.  Va.  687,  27  S.  E.  Rep. 
806,  the  court  of  appeals  refused  to  ball  the  prisoner 
who  was  indicted  for  murder,  where  the  prisoner 
admitted  the  kilUnff.  In  dellverlnff  the  opinion  of 
the  court  Bbanivon.  J.,  said,  "I  understand  the 


almost  universal  practice  is  to  refuse  bail  in  West 
Virffinia,  in  murder  cases.  This  party  rests  under 
an  Indictment  charffinff  murder,  which  furnishes 
stronff  presumpdon  of  ffuilt  on  a  motion  for  ball. 
And  even  if  that  indictment  were  void,  we  would 
consider  it  on  a  motion  for  bail.  In  view  of  tbat  In- 
dictment and  the  evidence  taken  before  the  ffrand 
jury,  and  as  murder  cases  are  not  ffeneraUy  bail- 
able, I  cannot  ffrant  bail,  and  would  remand  the 
accused." 

But  in  Com.  v.  Semmes,  11  Leiffh  606.  where  it  was 
shown  that  a  prisoner,  under  an  indictment  for 
murder,  was  confined  in  Jail  in  the  felon's  depart- 
ment a  very  small,  damp,  ill-ventilated  room,  and 
incapable  from  its  construction  of  beluff  rendered 
more  comfortable;  that  he  was  laborinff  under  a 
present  painful,  severe,  and  danfferous  diaease. 
caused  by  his  imprisonment  and  likely  to  be  affffra- 
vated  by  a  continuance  thereof  as  probably  to 
terminate  fatally,  it  was  held  a  ffood  cause  for  ad- 
mittinff  him  to  bail. 

And  in  Archer's  Case,  6  Gratt  706,  It  was  held  that 
where  it  appeared  that  there  was  a  stronff  ffronnd 
for  the  opinion  that  the  continued  confinement  of 
the  person  would  cause  the  disease  under  which  he 
suffered  to  terminate  fatally,  he  was  entitled  to  baU. 

Bffect  of  Error  In  Reoognlzaiioe  on  Ball  Bond.— Under 
Va.  Code  1880,  %  4100,  providlnff  that  no  acdon  or 
Judffment  on  recoffulzance  shall  be  defeated  or 
arrested  by  reason  of  any  defect  in  the  form  of  the 
recoffuisance,  it  is  no  objection  to  the  issuance  of  a 
scire  fadOB  on  a  bail  bond  ffiven  by  one  accused  of 
felonious  assault  that  the  condition  of  the  bond  was 
that  the  defendant  shoald  appear  "to  answer  the 
charffe  affalnst  him,"  instead  of  "to  answer  the  fel- 
ony whereof  he  stands  charsed."  Allen  v.  Com., 
00  Va.  S66, 18  S.  E.  Rep.  437. 

Ezceaslvo  Ball.— Reffardinff  the  constitutional  pro- 
hibition of  excessive  bail,  see  Va.  Const  1802,  art  1. 
i  11;  W.  Va.  Const  1872,  art  8,  $  & 

XI.  CHANGE  OPVBNUa 

Right  to  Have  the  Venue  Changed.— A  circuit  court 
may,  on  the  motion  either  of  the  accused  or  of  the 
attorney  for  the  commonwealth,  or  without  such 
motion,  for  good  cause,  order  the  venue  of  trial 
of  a  criminal  case  in  such  court  to  be  chanffed  to 
some  other  circuit  or  corporation  court;  and,  in 
like  manner,  the  court  of  a  county  may  order  the 
venue  to  be  chanffed  to  the  court  of  another  county, 
or  the  court  of  a  corporation  to  another  circnit  or 
corporation  court  Va.  Code  1887.  i  4086.  See  W. 
Va.  Code  1800,  ch.  150,  i  16;  Joyce  v.  Com.,  78  Va. 
287;  Wriffht  v.  Com.,  88  Gratt  880;  Boswell  v.  Flock- 
heart  8  Leiffh  864:  Vance  v.  Com.,  2  Va.  Cas.  102; 
State  V.  Doufflass,  41  W.  Va.  687.  28  S.  £.  Rep.  724: 
Wormeley  v.  Com.,  10  Gratt  668;  State  v.  Flaherty, 
42  W.  Va.  240, 24  S.  E.  Rep.  886:  State  v.  Greer,  82  W. 
Va.800. 

What  Affidavit  Should  State.— An  affidavit  for 
chanffe  of  venue  must  state  facts  and  circumstances 
from  which  the  conclusion  is  deduced  that  a  fair 
trial  cannot  be  had,  and  not  merely  opinion  tbat  it 
cannot  and  the  court  must  be  satisfied  from  tliose 
facts  that  he  cannot  or  may  not  ffetsuch  fair  trial, 
and  not  from  conclusions  or  opinions  of  the  defend- 
ant or  his  witnesses.  State  v.  Doufflass.  41  W.  Va. 
687,  23  S.  E.  Rep.  724.  See  Brooks  v.  Com.,  4  Lieiffh 
660;  State  v.  Manns  (W.  Va.),  87  S.  E.  Rep.  61S. 

XII.  TRIAL. 

A.  CONDUCT. 

Course  of  Trial— In  Qeneral.— Where  defendant  In-^ 
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forms  his  attorney  of  the  wbereabonts  of  the  pistol 
with  wbidi  tlie  man  was  murdered,  the  attorney 
cannot  tell  the  jnry  where  the  pistol  was  concealed, 
and  where  he  fonnd  it  nnder  the  direction  of  his 
client.    State  ▼.  Doasrlass,  20  W.  Va.  770. 

■Bd  Um  of  ArtldM  ConiMCted  with  the 
k— A  hnllet  taken  from  the  body  of  the  de- 
ceased, which  was  the  same  kind  as  that  used  in  a 
liUtol  habitually  carried  by  accused,  and  barfflar*s 
nippers  fonnd  on  the  scene  of  the  kiUinfir  and  iden- 
tiiled  as  those  of  accused,  are  properly  admitted  as 
part  of  the  rw  qmUe,  Williams  ▼.  Com.,  86  Va.  007, 
8  S.  E.  Rep.  470. 

a  ARBAIGNMBNT. 

1.  WHAT  CoHSTiTUTM.— Technically,  an  arraign- 
ment  is  completed  by  calling  the  accused  to  the  bar 
by  his  name  and  commandinir  him  to  stand  up, 
readinir  the  indictment  to  him.  and  asking*  him. 
"How say  you— are  you  guilty  or  not  guilty?"  Sut- 
ton ▼.  Com.,  86  Va.  1S8, 7  S.  E.  Rep.  828. 

2.  NBCS88ITT  OF  NSW  ABBAIOWVUIT  UPOIT  CHAKOB 

or  VBiruB.—A  prisoner,  who  has  been  arraigned  in 
the  court  from  which  the  case  is  removed  and  there 
pleaded  (which  is  entered  upon  the  record),  need 
not  be  arraigned  nor  required  to  plead  anew  in  the 
conrt  of  the  county  to  which  the  venue  is  changed. 
Vance  ▼.  Com.,  3  Va.  Cas.  108. 

1  JoucT  ABBAioNWRrr.— Two  prisoners  may  be 
arraigned  together,  which  does  not  prevent  their 
pleading  separately,  nor  electing  to  be  tried  separ 
rately.    Wliitehead  v.  Com.,  10  Gratt.  04a 

4.  Statutobt  Pbovision.— Under  the  statute 
(Acts  1800-07,  p.  981,  S  1.  now  repealed  by  Acts  180JhO4, 
p.  tro),  providing  that  a  person  indicted  for  an  of- 
fence punishable  with  death,  '*may,  upon  his 
arraignment  in  the  county  court,'*  elect  to  be  tried 
In  the  circuit  court,  it  is  held  that  as'the  arraign- 
ment and  pleading  are  distinct  things,  therefore, 
a  prisoner  may,  upon  his  arraignment  and  without 
pleading,  make  such  election.  Whitehead  v.  Com., 
10  Gratt.  040. 

And  where  the  prisoner  has  been  arraigned  and 
has  pleaded  In  the  county  court,  and  then  elects  to 
be  tried  in  the  circuit  court,  under  the  statute  (Acts 
1877--8.  p.  380,  S  1),  now  repealed^  it  is  held,  that  those 
matters  appearing  in  the  certified  record,  he  need 
not  be  arraigned  or  plead  anew  in  the  circuit  court. 
Sutton  V.  Com..  86  Va.  128,  7  S.  E.  Rep.  888. 

CL  THE  INDICTBiENT.— See  monographic  fiote  on 
''Indictments,  Presentments  and  Informations** 
appended  to  Boyle  v.  Com.,  14  Gratt.  074. 

D.  PRESENCE  OF  A(X:TJSED. 

Neeesslty— Whea  Inferred  from  Record.— Proceeding 
in  a  trial  in  a  felony  case  In  the  absence  of  the 
prisoner  is  fatal  to  the  verdict.  It  has  been  uni- 
formly held  in  Virginia  and  West  Virginia,  that  it 
is  absolutely  necessary  to  a  valid  conviction,  that 
the  prisoner  shall  be  present  in  court  when  any- 
thlnff  is  done  in  his  case  in  any  way  affecting  his 
interest.  State  v.  Greer,  23  W.  Va.  801;  Sperry's 
Case.  9  Lei^h  088:  Hooker's  (?ase,  18  Gratt.  708.  In 
Jackson^s  Case,  19  Gratt.  866,  it  was  held  that  upon  a 
trial  for  felony  it  is  the  right  of  the  prisoner,  a  right 
which  he  cannot  waive,  to  be  present  from  the 
arraignment  to  the  verdict.  And  if  the  evidence  of 
a  witness  on  the  trial,  which  has  been  reduced  to 
writing,  or  any  part  of  it  is  read  to  the  Jury  in  the 
absence  of  the  prisoner,  it  is  error,  for  which  the 
verdict  will  be  set  aside.  If  notes  of  the  testimony 
are  afterwards  read  to  the  jury,  it  is  no  less  his 
privilege  and  right  to  hear  the  reading  of  IL 

Hovr  much  influence  the  reading  of  the  testimony 


may  have  upon  the  minds  of  the  jury  is  impossible 
to  determine.  It  is  not,  however,  a  auestlon, 
whether  the  effect  of  the  reading  of  the  testimony, 
in  the  prisoner's  absence,  was  unfavorable  to  him 
or  otherwise,  or  how  far  his  case  was  affected  by  It, 
or  at  all.  See  Younger*s  Case,  8  W.  Va.  679;  Conkle*s 
(?ase,  10  W.  Va.  780:  Sutlln's  Case,  S8  W.  Va.  771. 
When  inferred  from  record,  see  Lawrence's  Case, 

80  Gratt  846. 

It  is  especially  provided  by  statute  that  a  person 
tried  for  a  felony  shall  be  personally  present  during 
the  triaL  If  when  arraigned  he  will  not  plead  or  an- 
swer, and  does  not  confess  his  guilt,  the  court  shall 
have  the  plea  of  not  guilty  entered,  and  the  trial 
shall  proceed  as  if  the  accused  had  put  in  that  plea. 
Va.  Code  1887,  S  4017;  W.  Va.  Ck)de  1899.  ch.  160,  S  8: 
Wolf  V.  Com.,  80  Gratt  888;  State  v.  Allen,  46  W.  Va. 
66, 80  S.  E.  Rep.  909:  State  v.  Aler,  89  W.  Va.  649.  80  S. 
E.  Rep.  606;  Sperry  v.  Com.,  9  ]>igh  688:  Jackson  v. 
(Tom.,  19  Gratt  060;  Boswell  v.  Com.,  80  Gratt  800: 
Hooker  v.  Com.,  18  Gratt  708;  Plfer  v.  Com.,  14 
Gratt  710;  State  v.  Parsons,  89  W.  Va.  404,  19  S.  E. 
Rep.  870:  State  v.  Conkle,  10  W.  Va.  780;  SUte  v. 
Sntfln,  28  W.  Va.771;  State  v.  Greer,  S8  W.  Va.  800; 
Younger  v.  State,  2  W.  Va.  679;  State  v.  Strauder.  8 
W.  Va.  090;  Cluverins  v.  Com.,  81  Va.  787;  Jones  v. 
Com.,  79  Va.  818.  See,  in  general  connection,  Shiflett 
V.  Com.,  90  Va.  886. 18  S.  £.  Rep.  888;  Price  v.  Com.,  88 
Gratt  819. 

Where  at  the  end  of  the  record  of  the  proceedings 
of  the  court  on  the  day  of  the  conviction.  It  is  stated, 
"and  thereupon  the  accused  was  remanded  to  jail,'* 
it  is  conclusive  that  he  had  been  personally  present 
during  all  the  proceedings  had  that  day.  Cluverins' 
Case,  81  Va.  787. 

E.  DEFENCES. 

1.  HoxiciDB  TO  PBBVBirr  thb  Commission  or 
(Tbimb. 

a.  In  D^enee  of  Per$on. 

(i)  SeH-Deleaoe. 

ReasoiMble  Relief  «yf  Immlneat  Danger  Necessary.— in 
order  to  justify  a  homicide  on  the  ground  that  it 
was  committed  in  self-defence.  It  must  be  shown 
that  the  defendant  at  the  time  he  caused  the  death 
of  deceased,  was  acting  under  a  reasonable  belief 
that  he  was  in  imminent  danger  of  death  or  great 
bodily  harm  from  deceased,  and  that  It  was  neces- 
sary for  him  to  strike  the  fatal  blow  or  to  perform 
such  other  act  causing  the  death  of  deceased.  In 
order  to  avoid  the  death  or  great  bodily  harm 
which  was  apparently  imminent    Honesty  v.  Com., 

81  Va.  288 :  Stoneman  v.  Ck>m.,  26  Gratt  887 ; 
Valden's  Case,  12  Gratt  717  ;  State  v.  Greer,  28  W. 
Va.  800;  State  v.  Maler,  80  W.  Va.  757,  16  S.  E.  Rep. 
991. 

The  necessity  relied  on  to  justify  the  killing  must 
not  arise  out  of  the  prisoner's  own  misconduct 
SUte  V.  Hatfield  (W.  Va.  1900).  87  S.  E.  Rep.  026. 

"But  'when  one,  who  is  without  fault  himself.  Is 
attacked  by  another  In  such  manner  or  under  such 
circumstances,  as  to  furnish  reasonable  ground  for 
apprehending  a  design  to  take  away  his  life,  or  do 
him  some  great  bodily  harm,  and  there  Is  reason- 
able ground  for  believing  the  danger  immlneat. 
that  such  design  will  be  accomplished,  he  may  safely 
act  upon  appearances  and  kill  the  assailant,  if  that 
be  necessary  to  avoid  the  apprehended  danger; 
and  the  killing  will  be  justifiable,  although  it  may 
afterwards  turn  out  that  the  appearances  were 
false,  and  there  was  in  fact  neither  design  to  do  him 
serious  Injury  nor  danger,  that  it  would  be  done. 
He  must  decide  at  his  peril  upon  the  face  of  the 
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circxiinstances,  in  which  he  is  placed;  for  that  ia  a 
matter,  which  will  be  subject  to  judicial  review. 
But  he  will  not  act  at  the  peril  of  making  that  ffuilt, 
if  appearances  prove  false,  which  would  be  inno- 
cence had  they  proved  true.*  The  distinction  be- 
tween the  circumstances,  under  which  a  defendant 
is  compelled  by  law  to  retreat  before  killing  his  as- 
sailant to  preserve  his  own  life  or  to  prevent  the 
Infliction  of  great  bodily  harm  upon  him,  and  those, 
under  which  without  retreating  he  may  kill  his  as- 
sailant in  self-defence,  is  well  and  sharply  drawn. 
It  is  absurd  to  say,  that  when  In  the  dead  of 
night  on  the  public  road  or  street  one  is  violently 
assaulted  without  fault  on  his  part,  he  is  bound 
to  retreat  before  he  uses  a  deadly  weapon  in  defence 
of  his  person.  His  very  attempt  to  retreat  under 
these  circumstances  miffht  forfeit  his  life.  This 
is  a  very  different  case  from  the  one,  where  a  man 
being  himself  in  fault  enters  into  a  combat  with 
another.  He  must  cease  the  combat  and  retreat,  as 
far  as  safety  will  permit,  before  he  is  justified  under 
any  circumstances  in  taking  life  on  the  ground  of 
self-defence. 

"We  hold  the  law  to  be,  that  where  there  is  a  quar- 
rel between  two  persons,  both  being  in  fault,  and  a 
combat  as  the  result  of  such  quarrel  takes  place, 
and  death  ensues,  in  order  to  reduce  the  offence  to 
killing  in  self-defence,  the  prisoner  must  prove  two 
things:  First,  that  before  the  mortal  blow  was  given, 
he  declined  further  combat  and  retreated,  as  far  as 
he  could  with  safety;  and  secondly,  that  he  neces- 
sarily killed  the  deceased  in  order  to  preserve  his 
own  life  or  to  save  himself  from  great  bodily  harm. 
Dock  V.  Com.,  SI  Gratt.  900. 

"When  one  without  fault  himself  is  attacked  by 
another  in  such  a  manner  or  under  such  circum- 
stances, as  to  furnish  reasonable  ground  for  appre- 
hending a  design  to  take  away  his  life,  or  do  him 
some  great  bodily  harm,  and  there  is  reasonable 
ground  for  believing  the  danger  imminent  that  such 
design  will  be  accomplished,  and  the  person  as- 
saulted has  reasonable  grounds  to  believe  and 
does  believe,  such  danger  is  imminent,  he  may 
act  upon  such  appearances  and  may  without  retreat- 
ing kill  the  assailant,  if  he  has  reasonable  grounds 
to  believe  and  does  believe,  that  such  killing  is  neces- 
sary to  avoid  the  apprehended  danger;  and  the 
killing  under  such  circumstances  is  excusable, 
although  it  may  afterwards  turn  out,  that  the  ap- 
pearances were  false,  and  there  was  in  fact  neither 
design  to  do  him  serious  injury  nor  danger,  that 
it  would  be  done.'*  State  v.  Cain,  20  W.  Va.  679; 
SUte  V.  Abbott,  8  W.  Va.  741. 

The  question,  whether,  under  all  the  circum- 
stances, there  are  grounds  for  a  reasonable  belief 
in  the  mind  of  the  slayer  that  a  necessity  existed 
for  taking  the  life  of  the  other,  is  one  for  the  deter- 
mination of  the  jury,  and  to  arrive  at  a  conclusion, 
it  is  legitimate  for  the  jury  to  consider  the  condition 
of  both  the  parties  at  the  time.  State  v.  Cain,  20  W. 
Va.  079. 

It  is  impossible  to  lay  down  a  general  rule,  appli- 
cable to  all  cases,  as  to  what  constitutes,  as  a  matter 
of  law,  sufficient  ground  to  cause  a  reasonable  be- 
lief of  imminent  danger.  The  question  depends  on 
the  facts  and  circumstances  of  each  particular  case. 
In  Stoneman's  Case,  26  Gratt.  887,  it  is  laid  down 
that  a  bare  fear  that  a  man  intends  to  commit  a  fel- 
ony, however  well  grounded,  will  not  warrant  the 
killing  the  party  by  way  of  prevention.  There  must 
be  some  overt  act  indicative  of  Imminent  danger 
at  the  time. 


But  an  assault,  without  a  weapon,  apparently 
causing  peril  of  a  mere  indignity  to  the  per- 
son, or  of  'a  mere  battery,  from  which  great  bod- 
ily harm  cannot  reasonably  be  apprehended^  will 
not  excuse  a  resistance  so  violent  as  to  take  the 
life  of  the  assailant  even  though  such  peril  cannot 
be  escaped  by  retreat,  or  the  dan^rer  may  be  thereby 
increased. 

Thus,  where  the  prisoner  insulted  and  threatened 
the  deceased,  and,  when  warned  by  the  deceased 
against  approaching,  took  hold  of  him.  whereupon 
the  deceased  struck  the  prisoner  a  slight  blow  wltb 
a  light  cane,  and  the  prisoner  then  struck  the 
deceased  a  murderous  blow,  on  the  trial  for  the 
murder,  it  was  held,  that  there  was  no  leffal  provo- 
cation.   Honesty  v.  Com.,  81  Va.  288. 

8b  DnvNGB  OF  Anothsb.— The  right  of  self-defence 
may  be  exercised  in  behalf  of  a  brother,  or  of  a 
stranger.  What  one  may  lawfully  do  in  the  defence 
of  himself  when  threatened  with  death  <^  great 
bodily  harm,  he  may  do  in  behalf  of  a  brother: 
but  if  the  brother  was  in  fault  in  provoking  an 
assault,  that  brother  must  retreat  as  far  as  he 
safely  can,  before  his  brother  would  be  Justifled  in 
taking  the  life  of  his  asaailant  in  his  defence  of  the 
brother.  But  if  the  brother  was  so  drunk  as  not  to 
be  mentally  able  to  know  his  duty  to  retreat,  or 
was  physically  unable  to  retreat,  a  brother  Is  not 
bound  to  stand  by  and  see  him  killed  or  suffer 
great  bodily  harm,  because  he  does  not  under  such 
circumstances  retreat  State  v.  Oreer,  22  W.  Va. 
800. 

b.  Ltftnce  of  ffcUdtation  and  Propertv.—WtLere  a 
dwelllnir  house  is  assailed  with  the  intent  to  take 
life  or  inflict  great  bodily  harm,  the  owner  or 
occupant  may  lawfully  use  such  fatal  means  to  pro- 
tect himself  and  family  as  would  be  necessary  if 
met  by  his  assailant  face  to  face  in  any  other 
place.  He  is  not  bound  to  retreat  but  may  kill  his 
assailant  if  it  reasonably  appears  to  be  necessary 
for  the  protection  of  the  dwelling. 

Thus,  in  Stoneman  v.  Com.,  26  Gratt  887,  it  was 
held  that  if  the  prisoner  shot  the  deceased  under 
a  reasonable  apprehension  that  he  or  some  member 
of  his  family  was  in  imminent  danger,  or  under 
a  reasonable  apprehension  that  the  deceased  in- 
tended to  burn  the  dwelllnir  house  of  his  mother, 
or  jcommit  some  other  known  felony,  and  that 
there  was  Imminent  dang-er  of  such  design  being 
carried  into  execution,  he  is  justifled  is  so  doing, 
though  such  danger  was  unreal. 

Where  one  in  defence  of  his  habitation  or  prop- 
erty kills  another,  who  manifestly  intends  and 
endeavors  by  violence  or  surprise  to  commit  a 
forcible  or  atrocious  felony  upon  either,  such  kill- 
ing is  justifiable  homicide.  And  in  such  case,  the 
justification  of  the  prisoner  must  depend  on  the 
circumstances  as  they  appear  to  him. 

Thus,  where  a  violent  and  forcible  attempt  on 
the  deceased's  part  to  break  into  the  prisoner's 
tobacco  house  in  the  nighttime  to  remove  a  crop 
claimed  by  the  deceased,  but  which  had  not  been 
divided,  the  prisoner  denying  the  deceased's  right 
to  any  of  it  was  met  by  prisoner  shooting  and 
killing  the  deceased  with  a  single  barrel  fowling 
piece,  loaded  with  small  shot  it  was  held  that  the 
case  was  one  of  justifiable  homicide.  Parrlsli  v. 
Com.,  81  Va.  1. 

8.  IirsAiriTT. 

a.  Competency  as  a  Defence.— JJnder  the  plea  of  not 
guilty,  it  is  competent  for  the  prisoner  to  set  up  the 
defence  of  insanity  at  the  time  the  assault  was  made 
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for  which  be  is  on  trial.    Bacclffalnpo  y.  Com.,  S8 
Orait  807. 

&.  What  SueA  at  Will  Bxeute. 

la  OaneraL— In  Dejamette's  Case,  75  Va.  807,  It  is 
said  that  insanity  which  will  exempt  a  person 
from  punishment  who  commits  a  homicide  con- 
8isu  In  snch  a  depraved  and  deranged  condition 
of  the  mental  and  moral  faculties  as  to  render 
him  incapable  of  distinflruishinff  between  rlffht  and 
wrouff  with  respect  to  that  particular  act,  and, 
therefore,  unconscious  of  its  criminal  nature.  The 
insanity  and  the  act  of  killing  must  be  connected, 
and  the  latter  must  be  the  offspring  of  the  former. 

It  is  further  held  in  this  case  that  where  insanity 
is  relied  on  as  a  defence  it  must  be  proved  to  the 
satisfaction  of  the  Jury,  but  it  is  not  necessary  that 
the  jury  shall  be  satisfied  of  the  sanity  of  the 
prisoner,  beyond  all  reasonable  doubt  See  Bos- 
well's  Case,  20  Qratt.  800.  Compare  Oruber  Y.  State, 
I W.  Va.  9B»i  Davis  v.  United  States,  100  U.  S.  409,  10 
Sup.  CL  Bep.  853:  1  Va.  Law  Reff.  032. 

V«laatary  DmnkanneM.— A  person,  whether  he  be 
an  habitnal  drinker  or  not,  cannot  voluntarily 
make  himself  so  drunk  as  to  become,  on  that  ac- 
count, irresponsible  for  his  conduct  during  such 
drunkenness.  He  may  be  perfectly  unconscious  of 
what  he  does,  and  yet  he  is  responsible.  He  may  be 
incapable  of  express  malice,  but  the  law  implies 
malice  in  snch  a  case,  from  the  nature  of  the  in- 
strument used,  the  absence  of  provocation,  and  | 
other  circumstances  under  which  it  is  done.  If, 
however,  permanent  Insanity  is  produced  by 
habitual  drunkenness,  then,  like  any  other  insanity, 
it  excuses  an  act  which  would  be  otherwise  criminal. 
Boswell's  Case,  SO  Gratt.  860. 

Similarly,  it  is  held  in  Willis  v.  Com.,  82  Qratt  086, 
that,  "Voluntary  immediate  drunkenness  is  not 
admissible  to  disprove  malice,  or  to  reduce  the 
offence  to  manslaughter.  But  where  by  reason  of 
it,  there  is  wanting  that  deliberation  and  premedi- 
tation which  are  necessary  to  elevate  the  offence 
to  murder  In  the  first  degree,  it  is  properly  ranked 
as  murder  in  the  second  desrree,  as  the  courts  have 
frequently  decided."  Com.  v.  Jones,  1  Leigh  608. 
See.  in  accord.  Honesty  v.  Com.,  81  Va.  200;  State  v. 
Welch,  80  W.  Va.  000, 15  S.  E.  Rep.  410. 

HaMtaal  Intempersnce.— A  killing  is  not  excused  by 
the  fact  that  defendant  had  for  many  years  been 
accustomed  to  drinking  heavily  at  times,  and  was 
drinkinsT  at  the  time  of  the  offence;  it  not  appearing 
that  he  was  so  under  the  influence  of  liquor  that  he 
did  not  know  what  he  was  doing,  or  right  from 
wrong.    Hlte  v.  Com.,  00  Va.  480,  81  S.  E.  Rep.  805. 

c  .BwdMo/iVoo/.— Insanity,  when  it  is  relied  on 
as  a  defence  to  a  charge  of  crime,  must  be  proven 
to  the  satisfaction  of  the  jury  to  entitle  the  accused 
to  an  acquittal  on  that  ground.  The  clear  weight 
of  authority  is  to  the  effect,  that  when  Insanity  is 
set  up  by  the  defendant  in  a  confession  and  avoid- 
ance, he  has  the  burden  to  prove  it  Boswell's  Case, 
lOOratt.800.  See  Hlte  v.  Com.,  00  Va.  480,  81  S.  E. 
Rep.  806;  Bacclffalupo  v.  Com.,  88  Gratt  807. 

P.  EVIDENCE. 

1.  RBCBPnON  OF  EVXDBirOB. 

a.  In  Otrural. 

Use  of  DylBK  Declarattons.— Regularly  the  court 
shaold  first  ascertain  that  the  deceased  expected  to 
die,  before  his  dying  declarations  are  permitted  to 
be  given  in  evidence  to  the  jury.  But  if  the  court 
permits  the  dying  declarations  of  the  deceased  to  be 
given  in  evidence  to  the  jury,  reserving  the  question 
wtaetlieT  they  are  made  under  an  expectation  of 


death,  and  it  appears  from  the  testimony  they  were 
made  in  expectation  of  death,  and  were  therefore 
competent  testimony,  there  is  no  error  of  which  to 
complain.    Hill  v.  Com.,  2  Gratt  504. 

Lsyfog  PoundatloB.— The  testimony  Introduced  to 
lay  the  foundation  for  offering  the  declarations  in 
evidence  may  be  introduced  in  the  presence  of  the 
jury,  especially  if  they  are  admonished  that  the 
evidence  is  addressed,  not  to  them,  but  to  the  court 
State  V.  Cain,  20  W.  Va.  670. 

2.  PBBSUMFTIOir  AND  BVBDSN  OFPBOOF. 

a.  Corjmt  Delicti.— The  corpus  dcticU  consists  of  two 
fundamental  tacts:  first  the  death,  and  second,  the 
existence  of  the  criminal  agency  as  the  cause 
thereof.  The  former  must  be  shown  neither  by 
direct  proof,  nor  by  presumptive  evidence  of  the 
strongest  kind,  which  is  clearly  satisfactory  to  the 
jury,  and  convinces  them  beyond  a  reasonable 
doubt  Smith  v.  Com..  21  Gratt  800;  Hatchett  v. 
Com.,  70  Va.  1020;  Sutton  v.  Com.,  85  Va.  128,  7  S.  E. 
Rep.  828;  Dean  v.  Com.,  S2  Gratt  012;  Russell  v. 
Com..  78  Va.  40a 

b.  Malice. 

Presamiytton  Arising  from  Mere  Killing.— Malice  Is 
presumed  from  the  fact  of  killing  unaccompanied 
with  circumstances  of  extenuation;  and  the  burden 
of  disproving  malice  is  upon  the  accused.  Lewis  v. 
Com.,  78  Va.  788  ;  State  v.  Douglass.  28  W.  Va.  207; 
Dejamette  v.  Com.,  75  Va.  807.  See  Jackson  v.  Com., 
07  Va.  702, 88  S.  E.  Rep.  547. 

Presiunptlon  Arising  from  Means  or  Weapons  Usedb 
—Malice  may  be  presumed  from  the  use  of  a  deadly 
weapon  in  the  previous  possession  of  the  slayer. 
Com.  V.  Brown,  00  Va.  671, 10  S.  E.  Rep.  447. 

In  King's  Case,  2  Va.  Cas.  78,  where  defendant  and 
deceased  engaged  in  combat,  and  the  first  blow  that 
was  struck  was  given  by  the  defendant  with  a  deadly 
weapon,  resulting  in  the  death  of  the  deceased,  the 
law  will  presume  malice  constituting  the  offence  of 
murder. 

But  malice  is  not  Implied  from  the  fact  that  a 
deadly  weapon  was  used  in  the  killing  of  another, 
unless  it  first  appears  that  the  killing  was  wilfully 
or  intentionally  done.  State  v.  Cross,  42  W.  Va.  258, 
24  S.  E.  Rep.  000. 

Rebuttal  of  Presamptlon.— On  a  murder  trial  malice 
is  presumed  from  the  fact  of  killing,  without  proof 
of  circumstances  of  extenuation,  and  the  accused 
has  the  burden  of  disprovlnir  the  malice.  Lewis  v. 
Com..  78  Va.  782. 

c  Deliberation  and  PremeditaUon. 

Burden  of  Proof.— A  mortal  wound  given  with  a 
deadly  weapon,  in  the  previous  possession  of  the 
slayer,  without  any,  or  upon  very  slight  provocation, 
iBprima  facie,  wilful,  deliberate  and  premeditated 
killing;  and  throws  upon  the  accused  the  necessity 
of  proving  extenuating  circumstances,  as  the  rule 
of  law  is,  that  a  man  shall  be  taken  to  Intend  that 
which  he  does;  or  which  is  the  immediate,  or  neces- 
sary consequence  of  his  act  HIU  v.  Com..  2  Gratt 
504. 

d.  Orade  or  Deoree  of  OJTence. 

Preaumptlon  Arising  from  Mere  Pact  of  Killing.— 
Defendant  having  shot  deceased  with  a  gun,  after 
fighting  and  abusive  language  by  both,  an  instruc- 
tion that  if  deceased  used  the  most  grievous  words 
of  reproach,  aggravated  with  the  most  provoking 
circumstances,  and  on  such  provocation  defendant 
killed  him  with  a  deadly  weapon,  it  was  murder  in 
the  first  degree,  is  error,  as  the  presumption  is  that 
every  killing  is  murder  in  the  second  degree,  and 
the  burden  is  on  the  prosecutor  to  raise  it  to  the 
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first  decree.    Watson  v.  Ck>m.,  86  Va.  867, 0  S.  E.  Rep. 
41& 

«.  Burden  of  Proof.— Where  homicide  Is  proved, 
tbe  presumptloii  is,  that  it  is  murder  in  the  second 
decree.  If  the  prosecutor  would  make  it  murder 
in  the  first  degree,  he  must  establish  the  character- 
istics of  that  crime :  and  if- the  prisoner  would  reduce 
it  to  manslaughter,  the  burden  of  proof  is  on  him. 
SUte  V.  Cain,  90  W.  Va.  079;  State  ▼.  Hobbs,  87  W.  Va. 
812, 17  S.  E.  Rep.  880;  Vance  v.  Com.,  1  Va.  Dea  880, 
10  S.  E.  Rep.  786:  Tilley  v.  Com.,  80  Va.  186.  16  S.  E. 
Rep.  686;  State  v.  Welsh.  86  W.  Va.  000,  16  S.  E.  Rep. 
410;  Myers  y.  Com.,  00  Va.  706. 10  S.  E.  Rep.  881;  Rob- 
ertson ▼.  Com.,  1  Va.  Dec  861,  80  S.  E.  Rep.  808.  See 
Willis  ▼.  Com.,  88  Gratt  080. 

8.  ADMI88IBIUTT. 

0.  InUlU,  Malice,  Deliberation  and  PremedUaUon. 
Prevloiis  Quarrels  ud  Ul  PeeHnv.— On  the  trial  of 
an  indictment  for  murder,  the  commonwealth's 
attorney,  after  proYinsr  the  affray  during  which 
the  homicide  was  committed,  attempted  to  intro- 
duce testimony  tending  to  show  that  the  prisoner 
had  conspired  with  another,  on  the  morning  of  the 
homicide,  to  whip  the  deceased,  and  that  an  assault 
had  been  made  and  the  deceased  beaten  by  the 
prisoner  about  two  hours  earlier  in  the  day  than 
the  time  of  said  affray.  It  was  held  that  the  occur- 
rences were  so  connected  that  the  evidence  was 
competent    Poindexter  ▼.  Com.,  38  Gratt.  786. 

Pravtons  Threats  and  BiqtressloiM  of  111  WiO.— 
Declarations  of  defendant  just  before  the  killing, 
that  he  felt  like  killing  someone,  are  admissible  to 
show  the  frame  of  mind  of  the  prisoner.  Muscoe  ▼. 
Com.,  87  Va.  400, 12  S.  E.  Rep.  700. 

But  it  is  error  for  a  court  to  admit  in  evidence 
the  impersonal  threats  made  by  defendant  that  he 
intended  to  kill  somebody  before  sundown,  in  con- 
nection with  other  evidence  that  defendant  pointed 
out  deceased  as  the  person  he  would  kill,  and  made 
demonstrations  looking  towards  a  difficulty  with 
him.  Snodgrass  v.  Com.,  80  Va.  070, 17 S.  E.  Rep.  288. 
See  Iiewis  v.  Com.,  78  Va.  7S2. 

So  statements  made  by  a  prisoner  showing  malev- 
olence towards  the  father  and  family  of  the 
deceased,  who  was  killed  while  attempting  to  assist 
his  father  in  preventing  an  unlawful  trespass  of  the 
prisoner  on  the  lands  occupied  by  them,  are  ad- 
missible to  establish  the  maliciousness  of  the  pris- 
oner's conduct.  SUte  v.  Kohne  (W.  Va.  1000).  87  S. 
£.  Rep.  668. 

Previous  Hostile  Acts.— In  a  prosecution  for  mur- 
der the  state  may  show  that  the  prisoner  at  times 
and  places  other  than  those  charg'ed  In  the  indict- 
ment, attempted  to  kill  deceased,  to  show  defend- 
ant's felonious  intent,  and  rebut  the  theory  of 
accident.  Nicholas  v.  Com.,  01  Va.  741,  21  S.  E.  Rep. 
864. 
&.  Preparatione. 

Nature  and  drcumstaiices  of  the  Act.— Evidence  of 
defendant's  threats  to  the  witness  of  the  killing, 
and  his  attempt  to  assault  him,  after  the  killing', 
was  admissible  to  show  defendant's  demeanor  as 
indicating  his  motive   and  animue,  since   he  was 
claiming  that  the  killing  wais  an  accident.    Snod- 
grass V.  Com.,  80  Va.  070. 17  S.  E.  Rep.  288. 
e.  CommUeion  of  or  Participation  in  Act  bv  Aeeueed, 
Motive  for  Others  to  Commit  Crime.— In  a  trial  for 
murder,  it  is  proper  to  exclude  as  evidence  an  in- 
dictment   against   another  person  for  the  same 
offence.    Taylor  v.  Com.,  00  Va.  100,  17  S.  E.  Rep.  812. 
Threats  and  Admissions  by  Others.— It  Is  not  error 


effect  that  another  and  a  different  person  from 
himself  had  made  threats  to  kill  the  deceased,  bat 
before  the  commission  of  the  offence  with  which  he 
was  charged,  and  Immediately  after  the  offence 
such  other  person  left  the  country  and  has  not  since 
been  heard  from.  Crookham  v.  State,  6  W.  Va.  Sia 
<t  CTuirafGter, 

(I)  Showing  Accused's  Character.— Upon  the  trial 
of  a  person  charged  with  the  crime  of  murder,  etl- 
deuce  of  his  good  character  may  always  be  received 
as  tending  to  disprove  his  guilt:  but  evidence  of  the 
ferocious,  brutal,  vindictive,  or  other  dangerous 
character  of  the  deceased  is  only  admissible  as  part 
of  the  proof  of  self-defence,  as  tendinir  to  show  tbe 
bonajldee  of  the  defendant's  belief  in  the  necessity 
of  killing  his  assailant  to  save  himself  from  death 
or  great  bodily  harm.  It  is  not  error  to  refuse  an 
instruction  directing  the  latter  class  of  evidence  of 
character  to  be  considered  in  determinlnir  gener- 
ally the  guilt  or  innocence  of  the  accused.  State  v. 
Morrison  (W.  Va.  1001).  88  S.  B.  Rep.  481.  See  SUte  t. 
Madison  (W.  Va.).  86  S.  E.  Rep.  482. 

But  where  the  prisoner,  on  a  former  occasion,  has 
been  charged  with  having*  murdered  a  person  other 
than  the  one  for  the  killing  of  whom  he  is  on  trial, 
and  such  former  homicide  is  in  no  way  connected 
with  the  other,  and  the  prisoner  has  been  acquitted 
of  such  former  charge,  it  is  improper  for  the  attor- 
ney for  the  state,  in  cross-examining'  a  witness,  to 
propound  questions  or  make  remarks  relating  In 
any  way  to  the  prisoner's  connection  with  such  for- 
mer homicide  ;  he  not  havlnsr  put  his  character  in 
issue.  SUte  v.  Sheppard  (W.  Va.  1801).  80  S.  E.  Bep. 
970. 
(a)  Character  «yf  Person  Assaulted. 
AdmlsslbUity  on  Behalf  of  Prosecutloa.— Qn  a  trial 
for  murder,  it  is  not  competent  for  the  common- 
wealth to  introduce  evidence  In  chief  as  to  the 
character  of  the  person  on  whom  the  offence  was 
committed.  Dock  v.  Com..  21  Oratt  000  ;  Jackson  ▼. 
Com.,  08  Va.  846. 86  S.  E.  Rep.  487. 

In  SUte  V.  Madison  ( W.  Va.).  86  S.  E.  Rep.  dOi.  the 
law  is  suted  to  be  that  the  bad  character  of  a  mur- 
dered man  is  not  admissible  on  the  trial  of  his  mur- 
derer, where  there  was  no  physical  altercation  and 
no  question  of  self-defence  involved  in  the  case. 
E.  HABITS  OP  ACCUSED. 

Intoxication— Reformatloa.—Where  defendant,  on 
a  trial  for  the  murder  of  his  wife,  testifies  as  having 
written  her  letters  in  which  he  claimed  to  have 
reformed  his  habits  and  wished  to  take  her  to  live 
with  him,  evidence  that  defendant  was  dmnk  on 
his  meeting  with  his  wife  and  for  some  time  previ- 
ously was  admissible  in  rebuttal.  Reed  v.  Com..  98 
Va.  817,  86  S.  £.  Rep.  800. 

Carrying  a  Revdver.-Evidence  tending  to  show 
that  the  prisoner  had  the  leffal  ri^rht  to  carry  a 
revolver  ten  months  before  the  klllinflr  la  not  admis- 
sible to  esublish  such  rig-ht  at  the  time  of  tbe  kill- 
ing. SUte  V.  Kohne  (W.  Va  1000).  87  S.  B.  Rep.  658. 
/.  Pereonal  Helationt  of  Pariiee. 
(I)  Accused  and  Deceased.- In  cases  of  homicide, 
where  the  corpus  deUcH  has  been  proved,  it  is  compe- 
tent to  show  the  relations  of  the  accused  and  the 
deceased,  and  their  sUte  of  feeling  and  course  of 
conduct  towards  each  other.  Such  evidence  Is  re- 
ceived for  the  purpose  of  showing  the  motive  and 
Intent  with  which  the  act  charged  was  done.  The 
admissibility  of  such  evidence  Is  not  determined  by 
the  length  of  time  intervening  between  the  threat, 
or  act  proved  and  the  homicide  under  Investigation, 
to  exclude  testimony,  offered  by  the  prisoner,  to  the  |  but  the  weight  to  be  attributed  to  it  by  the  jury  wiU 
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lie  in  proportioxi  to  the  proziinlty  of  time,  and  tbe 
directness  of  its  connection  with  the  principal  fact 
under  consideration.  0*Boyle  ▼.  Oom.,  7  Va.  Law 
Reff.  mi. 

(a)  Rdatioa  of  Accused  or  Deceased  to  Third  Persons. 
-On  indictment  for  mnrder,  where  defendant  testi- 
fies that  he  killed  deceased  because  he  had  spoken 
insoltinffly  of  his  wlf  e«  he  ma3'  be  asked  on  cross-ex- 
amination whether  the  woman  was  lawfully  mar- 
ried to  him.  Watson  ▼.  Com.,  87  Va.  606, 18  S.  E.  Rep. 
22. 

And  It  is  not  error  to  recall  a  witness  who  has 
stated  that  he  advised  defendant  to  claim  that  the 
kllllnir  was  an  accident,  and  ask  him  why  he  had 
advised  him  to  do  so,  and  permit  him  to  state  that  it 
was  because  he  was  more  friendly  to  defendant 
than  to  deceased.  Snodsrass  t.  Oom.,  80  Va.  079,  17 
S.  £.  Bep.  288. 

0.  MoHve.—A  statement  of  accused  as  to  his  reasons 
for  killinir  deceased  is  admissible;  haying  been 
made,  after  the  preliminary  examination,  to  a  Jus- 
tice of  the  peace,  who  was  not  the  acting  Justice  of 
the  peace  on  that  occasion.  In  reply  to  his  question 
without  any  inducement  being  held  out  Hite  ▼. 
Com..  96  Va.  489,  81  S.  £.  Rep.  896. 

And  evidence  that  two  weeks  before  the  homicide 
deceased  appeared  before  a  Justice,  riding  a  mule 
which  the  Justice  supposed  belonged  to  accused *s 
father,  and  that  deceased  had  two  deeds  made, 
which  were  delivered  for  record  by  accused  about 
two  weeks  preceding  the  hdfaiicide,  is  inadmissible 
to  show  motive.  McBrlde  v.  Com.,  96  Va.  818,  80  S.  E. 
BepitiM. 

However,  the  record  of  an  indictment  in  another 
state  against  the  prisoner  at  the  time  of  the  homi- 
dde  is  admissible  to  show  the  motive  for  resisting 
arrest.  Williams  v.  Com.,  86  Va.  007, 8  S.  £.  Rep.  47a 
A.  Previaus  AttempU.—Defen^BJii  was  accused  of 
the  mnrder  of  M,  an  Invalid,  who,  with  six  others, 
was  waylaid  on  a  highway  at  midday,  five  being 
shot.  Two  witnesses  testified  that  defendant  had 
said.  *'M  offered  8100  to  have  me  killed  on  Saturday, 
and  his  bed  was  shot  Into  on  Sunday,  but  I  was  over 
in  Kentucky."  "Sometime  after  he  had  offered  the 
reward  to  have  me  killed,  somebody  shot  into  his 
bed.  but  it  wasn't  me.'*  and  laughed.  Three  others 
testified  to  similar  statements  by  defendant.  It  was 
held  that  it  was  not  error  to  permit  another  witness 
to  testify  that  about  three  weeks  before  the  murder 
M's  bed  was  fired  into.  Taylor  v.  Com.,  90  Va.  109,  17 
S.  £.  Rep.  818L 

L  Nature  of  Act  and  Attendant  Cfircumttances,— The 
defendant  was  tried  for  the  murder  of  a  woman 
eight  months  advanced  in  pregnancy.  The  theory 
of  the  proeecutlon  was  that  he  had  seduced  her,  and 
mardered  her  to  avoid  exposure.  The  prosecution 
offered  in  evidence  a  letter  written  and  signed  by 
the  deceased  in  a  name  not  her  own,  for  the  purpose 
of  giving  to  the  lady  for  whom  deceased  worked  an 
excuse  for  leaving  and  going  to  the  city,  where  she 
met  defendant  and  her  death.  It  was  held  that  the 
letter  was  part  of  the  re»  ae$t4B,  and  admissible. 
Clnverius  v.  Com.,  81  Va.  787. 

J.  Previous  DQflcuUies  and  CireumHanees  Thereof.— 
Under  an  indictment  for  murder,  evidence  that  a 
few  minutes  before  the  killing  the  prisoner  had  a 
quarrel  with  another  person  in  another  barroom, 
where  deceased  was  not  present  and  with  which  he 
was  in  no  wise  connected,  is  not  admissible  as  part 
of  the  ree  oeHce.    Joyce  v.  Com.,  78  Va.  287. 

A.  (HrcumaUmeet  of  Conepiracy  or  Concerted  Action.— 
On  a  trial  for  murder,  evidence  that  defendant. 


shortly  before  the  killing  of  deceased,  shot  a  third 
person,  was  admissible,  though  proving  a  distinct 
felony  committed  by  defendant,  where  such  shoot- 
ing and  the  killing  of  deceased  appeared  to  be  con- 
nected as  parts  of  one  entire  transaction.  Heath  v. 
Com.,  1  Rob.  786.  See  Poindexter  v.  Com.,  88  Gratt. 
700. 

In  McBrlde  v.  Commonwealth,  96  Va.  818,  80  S.  £. 
Rep.  454,  a  piece  of  paper  was  found  near  the  body 
of  the  deceased,  similar  to  paper  used  by  accused 
in  wadding  his  gun.  A  merchant,  in  the  vicinity 
where  people  of  the  neighborhood  made  their  pur- 
chases, used  like  paper  for  wrapping  paper.  It 
was  held  that  testimony  that  similar  paper  was 
found  in  the  house  of  one  Jointly  indicted  with 
the  accused,  together  with  a  rope  supposed  to  have 
been  used  in  carrying  away  the  body  of  the  de- 
ceased, and  that  the  house  was  newly  scrubbed  r 
was  inadmissible,  without  connecting  accused  with 
the  house  or  the  other  defendant. 

I.  Dedaratione,  Conversations  and  Exclamations  of 
Accused. 

In  Ooneral.— When  one  is  charged  with  a  crime 
anything  he  says  or  does  voluntarily,  which  can 
have  any  bearing  towards  showing  his  guilt,  is  com- 
petent to  go  to  the  Jury  for  what  it  is  worth,  of 
which  the  Jury  alone  can  Judge.  State  v.  Kinney, 
80  W.  Va.  141;  SUte  v.  Sheppard  (W.  Va.  1901),  89  S. 
£.  Rep.  070. 

In  such  case  it  is  competent  to  prove  any  actions 
and  declarations  of  the  prisoner,  subsequent  to  the 
homicide,  tending  to  show  a  lack  of  concern  at  the 
death  of  the  deceased  or  Indifference  as  to  her  fate, 
although  such  acts  and  declarations  would  not  be 
admissible  as  a  part  of  the  res  gesta,  because  too  re- 
mote. State  V.  Sheppard  (W.  Va.  1901),  89  S.  £.  Rep. 
070. 

Thus,  evidence  of  a  conversation  by  accused, 
relevant  to  the  issue,  is  admissible,  though  witness 
did  not  hear  all,  the  conversation  being  such  as 
amounted  to  nothing.  Sutton  v.  Com.,  86  Va.  128,7 
S.  £.  Rep.  828. 

And  in  State  v.  Morgan,  86  W.  Va.  200, 18  S.  £.  Rep. 
886,  an  exclamation  made  by  a  person  at  night  while 
in  bed,  not  addressed  to  any  one,  was  offered 
against  her  in  evidence  on  trial  for  murder,  and 
objected  to,  because  made  In  her  sleep.  It  not  ap- 
pearing whether  the  person  was  asleep  or  awake,  it 
was  properly  allowed  to  go  to  the  Jury. 

Regarding  Deceased's  State  of  Health.— It  Is  compe- 
tent for  the  state  to  show  on  a  murder  trial,  that  the 
defendant  a  short  while  before  the  death  of  the 
deceased  stated  to  some  of  his  relations  that  the  de- 
ceased had  heart  disease  and  was  likely  to  die  at 
any  time.  Nicholas*  Case,  91  Va.  741,  21  S.  £.  Rep. 
864. 

Self-5erylng  Declarations.— Self-serving  declara- 
tions made  by  the  prisoner  to  another  person  in  the 
absence  of  the  person  slain  on  the  night  of  the 
murder  but  before  it  was  committed,  a  mile  and  a 
quarter  from  the  place  of  the  killing,  are  Inadmls- 
slble.  Crite  v.  Com.  (Va.  1881),  1  Va.  Dec.  428,  Va. 
Law.  Jour.  1881,  p.  668. 

m.  Declarations  of  Deceased,  Other  Than  Dying  Decla- 
rations.—1>tc\3.r  actions  mside  by  deceased,  on  the  day 
preceding  the  homicide,  as  to  where  he  was  going 
that  night  and  what  he  proposed  doing  on  the  day 
following,  defendant  not  being  present,  are  inad- 
missible. McBrlde  v.  Com..  96  Va.  818,  80  S.  £.  Rep. 
464. 
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fi.  drefunstancet. 

(i)  CoBtMnporaiieous. 

In  Qeoeral.— In  an  Indictment  for  murder,  minute 
and  remote  circumstances  may  be  fflyen  in  evidence 
on  the  part  of  the  prosecution.  Mendum  v.  Com., 
6  Rand.  704. 

And  the  state  may  properly  be  allowed  to  prove 
as  part  of  the  r««  oeHa^  that  on  the  day  of  her  death 
the  deceased  was  on  her  way  to  a  neighbor's  house, 
near  which  her  body  was  found.  Tllley  v.  Com., 
89  Va.  19ft,  15  S.  E.  Rep.  586. 

Declarations  and  Admissions  In  Oeneral.— A  party 
on  trial  for  murder  Is  entitled  to  prove  his  declara- 
tions, made  at  the  time  of  the  shootln?  which  caused 
the  death  of  the  party  killed.  Such  declarations 
made  at  that  time,  are  part  of  the  res  gesta.  State 
V.  Abbott,  8  W.  Va.  741. 

(a)  SulMeqaent. 

In  Oeneral.— On  a  murder  trial  evidence  is  admis- 
sible that  when  deceased  was  killed  two  persons  ran 
rapidly  away  in  the  same  direction,  and  that  one 
said,  as  they  ran  past  a  bystander,  "Will,  you  have 
kille4  him."    Briffffs  v.  Com.,  82  Va.  554. 

Declarations  of  Accused.— On  the  trial  of  a  prisoner 
for  murder,  a  statement  made  by  him  to  a  person, 
a  few  minutes  after  the  homicide  was  committed, 
and  near  the  place,  and  in  the  presence  and  hear- 
ing of  eyewitnesses  of  the  homicide,  who  were 
not  introduced  as  witnesses  by  the  commonwealth, 
should  be  admitted  as  evidence  at  the  instance  of 
the  prisoner,  as  part  of  the  res  gesta.  Little  v.  Com., 
25  Gratt.  921. 

Declaration  of  Person  Killed  or  Assaulted.— In  Hill 
V.  Com..  3  Oratt  604,  it  was  left  a  query  whether 
declarations  made  by  the  deceased  immediately 
after  the  wound  is  inflicted,  and  before  he  has  had 
time  to  fabricate  a  story,  and  when  the  lis  mota  did 
not  exist,  may  not  be  given  in  evidence  as  part  of 
the  res  gesta. 

And  where  in  a  trial  for  shooting  with  intent  to 
kill,  it  appeared  that  complainant  was  alone  in  his 
store,  when  a  man  came  in  and  shot  him  throu«rh 
the  head  and  complainant  immediately  ran  out  of 
his  store  to  a  door  eighty  feet  away,  and,  after 
knocking  and  being  admitted,  said  that  defendant 
had  shot  him,  it  was  held  that  the  declaration  was 
part  of  the  res  gesta  and  admissible.  Klrby  v. 
Com..  77  Va.  Ml. 

So  the  testimony  of  a  witness,  on  a  trial  for  mur- 
der, of  a  charge  made  by  deceased  while  in  the 
agonies  of  death,  which  quickly  followed,  in  the 
presence  of  the  accused,  her  husband,  that  he  had 
killed  her  with  poison  mixed  in  whiskey  adminis- 
tered to  her  a  short  time  before,  is  admissible:  first, 
as  part  of  the  res  gestoa,  second,  as  a  dying  declara- 
tion, third,  as  a  statement  made  in  the  presence  of 
the  accused,  and  not  denied  by  him  :  he  rushing 
from  the  room  precipitately  after  it  was  made. 
Puryear  v.  Com.,  88  Va.  51,  IS.  E.  Rep.  512. 

0.  Means  Used  and  Cause  of  Death. 

(I)  Instrument  Used.— On  a  trial  for  murder  by 
shooting,  evidence  in  relation  to  the  examination  of 
guns  in  the  neighborhood,  to  ascertain  Vhether  any 
of  them  carried  a  ball  of  the  size  of  the  one  found 
in  the  body  of  the  murdered  man,  is  admissible. 
Dean  v.  Com.,  32  Gratt  913. 

(a)  Cause  of  Death.— Upon  a  trial  for  murder,  it 
having  been  proved  that  the  prisoner  had  beat  the 
deceased,  the  complaint  of  the  deceased  of  pain 
suffered  by  her  within  two  hours  of  the  beating,  is 
competent  evidence.  Livingston  v.  Com.,  14  Gratt 
502. 


J).  Capacity  to  Commit  and  SesponsibUUv. 

Intoxication.— While  voluntary  intoxication  is  no 
excuse  for  a  crime,  evidence  of  it  is  admissible, 
where  the  question  is  between  murder  in  the  first 
and  second  degree,  to  enable  the  Jury  to  determine 
whether  there  was  premeditation  or  not  on  the  part 
of  the  accused.  Willis  v.  Com.,  32  Gratt  920  :  State 
V.  Robinson,  20  W.  Va.  718. 

Q.  Passion  and  Provocation. 

Coding  Time.— Where,  on  a  trial  for  homidde. 
threats  by  deceased  against  accused,  communicated 
to  the  latter,  have  been  admitted  in  evidence:  de- 
fendant on  a  plea  of  self-defence,  may  also  prove 
like  threats  not  communicated  to  him,  for  the  pur- 
pose of  showing  the  state  of  feeling  of  deceased 
towards  him.    State  v.  Abbott  8  W.  Va.  741. 

r.  Self-Defence. 

(i)  Character  and  HaUts. 

Manner  of  Provlnir  Character.— Where  a  case  of 
self-defence  has  been  prima  facie  made  out  it  is 
admissible  to  introduce  evidence  of  the  dangerous 
character  of  the  deceased,  but  this  must  be  proved 
by  evidence  of  his  general  reputation,  and  not  by 
the  opinions  of  witnesses.  Harrison  ▼.  Com.,  79 
Va.  874. 

(a)  Intent. 

(a)  Previous  Threats. 

Uncommunlcated  Threats.— Evidence  of  uncommu- 
nicated  threats  by  deceased  is  admissible  to  show 
his  mental  attitude.  State  v.  Evans.  38  W.  Va.  417. 
10  S.  £.  Rep.  792.  * 

Accompanied  hy  Proof  of  Communicated  Ones.— 
Where  defendant  shot  and  killed  deceased  in  a 
brawl  in  her  own  house  of  ill  fame,  evidence  offered 
by  defendant  that  several  months  before,  deceased 
had  assaulted  her  with  intent  to  commit  rape,  was 
properly  excluded,  being  in  no  way  connected  with 
the  homicide.  Hodges  v.  Com.,  89  Va.  205,  1ft  S.  £. 
Rep.  518. 

Communicated  Threats.— Threats  by  deceased  com- 
municated to  the  prisoner  directly  or  indirectly  or 
through  others,  are  admissible  to  show  the  motire 
of  the  killing.    Lewis  v.  Com.,  78  Va.  782. 

And  in  a  prosecution  for  homicide,  evidence  is 
admissible  of  communicated  threats  of  the  de- 
ceased, as  calculated  to  shed  light  upon  the  mental 
attitude  of  defendant  towards  deceased.  State  v. 
Evans,  88  W.  Va.  417, 10  S.  E.  Rep.  702. 

(3)  Sufficiency  of  Showlnff.— On  a  trial  for  murder, 
where  the  evidence  repelled  the  idea  of  self-defence, 
the  court  instructed  the  Jury,  that  if  they  believed 
from  the  evidence  that  the  deceased  and  the  pris- 
oner were  engaged  in  a  sudden  and  mutual  combat 
in  which  no  weapon  dangerous  in  itself  was  used. 
and  during  the  progress  of  the  fiirht  the  prisoner 
struck  the  deceased  an  ordinary  blow  or  blows 
with  his  fist  or  feet  without  any  intention  either  to 
kill  the  deceased  or  to  do  him  great  bodily  harm, 
but  to  repel  his  attack,  and  that  the  death  of  the 
deceased  was  caused  thereby  accidentally  and 
apart  from  the  prisoner's  intention,  then  the  pris- 
oner is  guilty  of  involuntary  manslaughter;  it  is 
not  erroneous.    Bull  v.  Com.,  14  Gratt  613. 

s.  Dying  Declarations. 

(I)  Grounds  of  AdmUsihIlity  in  QeneraL— "The  prin- 
ciple upon  which,  in  cases  of  homicide,  the  dying 
declarations  of  the  deceased  are  admitted  in 
evidence,  is  that  they  are  declarations  made  in 
extremity,  under  a  sense  of  impending  death,  and, 
therefore,  when  every  motive  to  falsehood  is 
silenced.  It  is  not  necessary,  however,  that  they 
'  should  be  stated,  at  the  time,  to  be  so  made.   It  is 


356 


NOTB  ON  HOMICIDB. 


7  GRATT. 


enonffh  if  It  appears  that  they  were  made  under  that 
sanction;  and,  when  this  is  bhown,  the  length  of 
time  between  the  declarations  and  the  death  of 
the  declarant  is  an  Immaterial  matter."  Hall  v. 
Com..  80  Va.  177, 16  S.  £.  Rep.  517,  cltlnff  the  princi- 
pal case:  Bnll  y.  Com.,  14  Oratt  618;  Vass  ▼.  Com..  8 
Ldffh  786b  The  principal  case  is  cited  with  approval 
by  Chisf  JTTsncB  Fulukb  in  Mattox  v.  U.  S.,  146  U. 
S.  145, 18  Snp.  Ct  Rep.  54;  also,  by  the  same  eminent 
jurist  in  Carrer  v.  U.  S.,  160  U.  S.  554, 16  Sup.  Ct.  Rep. 
KB.  See  further,  Kinff  ▼.  Com.,  8  Va.  Cas.  78;  Hill  ▼. 
Com.,  2  Gratt  604;  Paryear  v.  Com.,  88  Va.  51, 1  S.  £. 
Bep.  512;  Jackson  y.  Com.,  10  Oratt  6S6.  The  princi- 
pal case  Lb  reported  in  21  Am.  Dec.  880.  See  in  sup- 
port of  this  doctrine,  SUte  v.  Burnett  (W.  Va.),  85  S. 
£.  Rep.  968;  State  y.  Cain,  2»W.  Va.  670;  State  v. 
Thompson,  21  W.  Va.  741. 

And,  belnff  a  substitute  for  sworn  testimony  they 
must  be  such  narrative  statements  as  would  be 
admissible  had  the  dyinff  person  been  sworn*  as  a 
witness.  If  they  relate  to  facts  to  which  the  de* 
darant  could  have  thus  testified,  they  are  admissi- 
ble. Mere  declarations  of  opinion,  which  would  not 
be  received  if  the  declarant  were  a  witness,  are 
Inadmissible.  State  v.  Burnett  <W.  Va.),  85  S.  £. 
Rep.  968. 

(a)  Condttton  of  Person  Making  DeclaratioB. 

Necessity  ol  Being:  Made  under  Impeadlns  Death.— 
On  a  trial  for  murder,  where  the  state  seeks  to  in- 
trodace  dying*  declarations.  It  must  be  shovm  that, 
at  the  time  the  declarations  were  made,  deceased 
not  only  evidently  considered  himself  in  imminent 
danger,  bat  that  he  evidently  believed  he  was  with- 
out hope  of  recovery.    King  v.  Com.,  2  Va.  Cas.  78. 

(3)  NeceMlty  of  Deceased  Ststlnv  HU  Belief  as  to 
fanpeodlnir  Death.— The  proof  of  the  deceased's  ex- 
pectation of  death  is  not  confined  to  his  declarations, 
but  the  fact  may  be  satisfactorily  established  by 
the  circumstances  of  the  case.    Hill's  Case,  2  Qratt 

And  where  the  deceased,  when  shot,  during  the 
afternoon,  stated  to  his  wife:  "It  is  a  death  shot 
this  time,"  and  that  he  wanted  to  go  to  heaven  when 
he  died,  but  did  not  expressly  say  that  he  believed 
he  was  going  to  die;  and  deceased  then  stated  to 
others  that  defendant  shot  him,  and  the  circum- 
stances of  the  shooting,  but  did  not  say  anything 
about  dying";  and  deceased  died  the  following  night, 
it  was  held  that  his  statements  were  properly  re- 
ceived as  dylnff  declarations.  Hall  v.  Com.,  80  Va. 
171, 15  S.  £.  Rep.  517. 

(4)  Hopes  and  Expectation  of  Recovery  by  Deceosod. 
—In  a  case  of  murder,  declarations  of  the  deceased 
when  made  in  extremU  (he  being  conscious  of  his 
situation),  are  admissible  evidence,  although  the 
witness  who  deposed  to  the  declarations  was  rather 
of  opinion  that  the  deceased  thought  he  would  re- 
cover, other  witnesses  having  deposed  that  he  was 
conscious  he  could  not.  Gibson  v.  Com.,  2  Va.  Cas. 
111. 

But  in  Jackson  v.  Com.,  10  Qratt.  666.  a  person  who 
was  mortally  wounded  seemed  impressed  with  the 
belief  that  he  must  soon  die  of  his  wounds,  and  so 
expressed  himself.  In  preparation  for  death,  he 
made  his  will;  but  afterwards,  on  awakening  from 
sleep  and  being  told  that  he  had  slept,  he  replied, 
"Tes,  who  knows  but  I  may  get  .well."  It  was  held 
that  there  was  in  his  mind  the  existence  of  such  a 
probability  of  recovery  as  to  exclude  the  admission 
of  his  statements  in  evidence  as  such  dying  declara- 
tions. Jackson  v.  Com..  10  Qratt.  656.  See  Swisher 
V.  Com.,  26  Oratt.  068. 


(5)  t/Mdng  and  Porm  of  Declaration  and  Clrcum* 
stances  Attendant  on  Maklni^ . 

In  Oenoral.— On  the  issue  of  the  admissibility  of 
dyinff  declarations,  consisting  of  replies  by  the 
deceased  in  answer  to  the  iuQuiry,  ''who  did  the 
shooting?"  it  is  no  objection  that  such  questions 
are  leading.    Vass  v.  Com.,  8  Lelffh  786. 

(6)  3abject-natter  end  Relevancy  of  Declaration. 
Relevancy  to  Homicidal  Act.— A  witness  was  asked, 

"after  the  deceased  declared  he  was  dyinff,  did  he 
make  any  declaration  as  to  how  he  received  the 
wounds  and  by  whom  they  were  inflicted.*  and,  if  so, 
state  what  those  declarations  were,"— to  which  the 
answer  was,  **none«  except  he  said  it  was  hard  to  die 
by  the  hands  of  another  and  leave  his  family. "  The 
court  held  that  it  was  error  to  admit  such  declara- 
tion as  part  of  the  rss  oetta  because  too  remote,  or 
as  a  dying"  declaration,  because  the  death  of  the 
deceased  was  not  the  subject  of  the  charg'e,  and  the 
circumstance  of  the  death  wais  not  the  subject  of 
the  declaration.    Crookham  v.  State,  5  W.  Va.  510. 

(7)  Competency  of  Declaration  as  Evidence. 
Completeness.— If  it  appears  that  the  declarations 

were  designed  by  the  dying  man,  to  be  connected 
with  and  qualified  by  other  statements  and  with 
them  to  form  an  entire  complete  narrative,  and 
before  the  proposed  disclosure  was  fully  made  it 
had  been  left  unfinLshed;  such  partial  declaration 
will  not  be  competent  evidence.  But  a  person,  hav- 
ing received  a  mortal  wound,  and  being  unable  in 
consequence  of  the  wound,  for  the  greater  part  of 
the  interval  which  elapsed  before  his  death,  to 
speak  at  all,  and,  when  able  to  speak,  only  able  to 
utter  a  short  word  or  two,  yet  retaining  his  perfect 
senses  and  understanding,  and  being  under  appre- 
hension of  his  approaching  death,  was  asked :  "Did 
A.  strike  you  first?"  to  which  he  answered,  "Yes, 
sir."  **Did  A.  stab  you?"  to  which  he  also  answered, 
"Yes,  sir."  "Do  you  think  you  are  goluff  to  die?" 
to  which  he  affain  answered,  "Yes.  sir."  He  was 
then  asked  a  fourth  question,  but  it  did  not  appear 
what  it  was,  or  whether  it  had  any  relation  to  the 
subject  or  at  what  interval  after  the  first  three  it 
was  put.— it  was  held  that  these  were  such  death 
bed  declarations,  bein^r  distinct  and  competent  In 
themselves,  as  were  competent  evidence  on  the 
trial  of  A.  for  the  homicide.  Vass  v.  Com.,  8  Leiffh 
786. 

(8)  Proof  and  Bffect  of  Declaration. 

Question  for  Court.— It  is  the  duty  of  the  court  in 
the  first  place,  to  determine  the  admissibility  of 
declarations  sought  to  be  Introduced  as  dying  decla- 
rations. Vass  V.  Com.,  8  Lei^rh  786;  Hill  v.  Com..  2 
Oratt  604;  Bull  v.  Com.,  14  Oratt  618. 

Question  for  Jury.- But  it  Is  not  for  the  jury  to  de- 
termine upon  the  weight  or  credibility  of  dying- 
declarations.    Vass  V.  Com.,  3  Leigh  786. 

t,  ProeeecUnot  at  Inotuat. 

Admissibility  in  Oeneral.— Proceedings  before  a 
coroner  are  generally  inadmissible  as  evidence  at 
the  trial  of  an  indictment  for  murder.  Whltehurst 
V.  Com.,  70  Va.  566. 

Testimony  and  Statements  of  Accused.— No  state- 
ment made  by  one  accused  of  murder,  while  a  wit- 
ness testifying  at  the  coroner's  inquest  can  be  used 
against  him  on  his  trial;  but  anything  said  by  bim 
before  such  examination  as  a  witness  is  competent, 
if  relevant  State  v.  Hobbs,  87  W.  Va.  812.  17  S.  E. 
Rep.  880. 

Testimony  of  Witnesses— At  Another  TriaL— A  depo- 
sition made  by  a  witness  at  the  coroner's  inquest  at 
the  trial  of  another  person,  for  the  murder,  is  ad- 
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mlsslble  In  evidence,  to  contradict  such  witnesses. 
Wormeley  ▼.  Com.,  lOGratt  668. 

In  this  connection,  it  was  beld  in  Ciite  v.  Oom.  (Va. 
1880.  1  Va.  Dec.  423.  Va.  Law  Jonr.  1881.  p.  668,  that  on 
a  trial  for  mnrder,  the  evidence  of  a  witness  taken 
down  at  a  coroner's  Inquest  which  witness  was  not 
recofimized,  and  who  has  since  removed  beyond  the 
Jurisdiction  of  the  court,  and  whose  efforts  were 
made  by  the  prisoner  for  that  purpose,  cannot  be 
read.  It  was  left  a  question  whether  it  could  be 
read  if  the  witness  had  died. 

u.  Introduction  of  Circumstance  Proven  in  Trial  of 
Other  PirwiM.— Where  two  persons  are  ffuiUy  at  the 
same  time  and  place,  and  apparently  in  the  same 
transaction  or  proximately  so,  evidence  as  to  the 
circumstances  of  the  killing-  of  one  is  admissible  on 
the  trial  of  an  indictment  for  the  killing  of  another. 
Heath's  Case,  1  Rob.  736. 

4.  Weight  AND  SuFnciENCT. 

a.  Corpus  Delicti  and  IdentUy  of  Deceased. 

(I)  Corpus  Delicti. 

In  Oeneral— Of  Wliat  it  Consists.— The  eonms  delicti 
consists  of  two  fundamental  facts:  first,  the  death, 
and  second,  the  existence  of  the  criminal  agency 
as  the  cause  thereof.  The  former  must  be  shown 
either  by  direct  proof,  or  by  presumptive  evidence 
of  the  strongest  kind,  which  is  clearly  satisfactory 
to  the  Jury,  and  convinces  them  beyond  a  reason- 
able doubt  Thus,  in  Smith's  Case,  21  Gratt  809,  on 
a  trial  for  murder,  it  was  held,  that  the  death  of  the 
person  charsred  to  have  been  murdered,  must  be 
proved  by  the  most  coffent  and  irresistible  evidence, 
either  by  witnesses  who  were  present  when  the 
murderous  act  was  done,  or  by  proof  of  the  body 
having  been  seen  dead,  or  by  proof  of  criminal 
violence  adequate  to  produce  death  and  which  ac- 
counted for  the  disappearance  of  the  body. 

This  principle  Is  well  illustrated  in  Flanagan  v. 
State,  26  W.  Va.  116,  a  prosecution  for  the  murder 
of  a  woman,  alleged  to  have  been  committed  by 
burning  the  house  in  which  she  lived;  it  appeared 
that  the  house  was  a  small  log*  house  one  quarter 
of  a  mile  from  the  next  neighbor,  that  the  fire 
might  easily  have  been  caused  by  the  coals  rolling 
over  the  hearth:  that  the  door  of  the  house  was 
securely  locked  from  the  end  side;  that  snow  that 
fell  immediately  before  and  after  the  fire  bore  no 
trace  of  man  or  beast;  that  defendant,  who  had 
been  with  the  deceased  the  day  before  the  fire,  was 
not  absolutely  proved  to  have  been  any  where  in 
the  vicinity  of  the  house  at  the  time  the  fire  oc- 
curred ;  and  that  the  defendant  had  no  motive  in 
killing  deceased.  There  was  no  sign  of  violence  of 
the  remains  of  the  deceased.  It  did  not  appear  that 
any  property  of  the  prisoner  was  found  on  the  burnt 
premises,  nor  that  anything  belonging  to  deceased 
was  found  in  defendant's  i>ossesslon.  The  appellate 
court  held  that  the  verdict  of  guilty  would  be  set 
aside. 

(J)  Identity  of  Deceased.— In  a  trial  for  murder  the 
proof  must  show  that  the  body  found  is  the  body  of 
a  person  for  whose  murder  the  person  has  been 
indicted  and  is  being  tried.  Smith  v.  Com..  21  Gratt 
809. 

And  the  general  rule  is  that  the  corpus  delicti  taken 
as  a  whole  may  be  shown  by  any  evidence  which 
satisfies  the  Jury,  beyond  a  reasonable  doubt 
whether  it  be  direct  or  circumstantial.  But  this  is 
qualified  and  limited  where  the  rule  that  defend- 
ant's confession  taken  alone  and  without  corrobo- 
rating proof  of  the  corpus  delicti  is  not  sufficient  to 
support  a  conviction.    Smith  v.  Com.,  21  Gratt.  809. 


h.  Elements  of  Offemce  in  General. 

(I)  Malice.— Where  there  was  provocation  at  the- 
time  by  the  deceased  striking  the  prisoner's  fatber, 
sufficient  to  reduce  the  crime  to  manslauirhter,  but 
express  malice  was  proved  by  declarations  of  the 
prisoner  before  the  crime  and  afterwards,  but 
before  the  wound  was  thoug-ht  fatal,  he  was  prop- 
erly convicted  of  murder.  Brlstow  v.  Com..  15  Qratt 
634. 

(a)  Deliberation  and  Premeditation.— A  father  was 
informed  on  the  evening  of  one  day,  that  his  son  a 
small  boy,  had  been  wantonly  whipped  by  a  man. 
He  met  the  man  on  the  evening  of  the  next  day,  and 
then  with  his  fist  and  feet  beat  and  stamped  him, 
while  he  was  unresisting,  with  so  much  violence 
that  the  man  died  fr#m  the  effects  of  the  beating 
on  the  next  night  The  court  held  that  this  was 
murder,  there  bein^  evidence  of  deliberation. 
McWhirt's  Case,  8  Gratt  804. 

e.  Cooencv  of  Particular  Facts.— Whtre  the  court 
charges  that  defendant  is  considered  Innocent  until 
he  is  proven  ffullty  to  the  exclusion  of  every  rea- 
sonable doubt  It  is  not  error  to  refuse  to  chsirge 
that  no  Inference  could  be  drawn  from  the  defend- 
ant's failure  to  Introduce  evidence  to  account  for 
his  whereabouts  at  the  time  of  the  murder,  tlioofh 
there  was  evidence  that  he  told  a  witness  that  he 
was  at  the  time  "waiting  on  some  sick  folks  on  the 
other  side.  In  Kentucky,"  or  from  his  failure  to 
explain  other  such  circumstances  surrounding  him. 
Taylor  v.  Com.,  00  Va.  100, 17  S.  E.  Rep.  812. 

d.  Participation  in  Crime  Committed  by  Another.— 
Where  it  appears  that  the  accused  was  an  habitual 
companion  in  crime  of  a  person,  that  a  policeman, 
in  attempting  to  arrest  such  person  and  a  compan- 
ion at  night  was  killed  by  the  companion;  that  ac- 
cused was  in  company  with  such  person  a  few 
minutes  before  the  killing:  that  his  burglar's  nip- 
pers were  found  on  the  spot  where  the  killing  oc- 
curred: and  that  he  was  a  fugitive  from  Justice,- a 
verdict  of  ffuilty  of  murder  in  the  second  degree 
will  not  be  set  aside.  Williams  v.  Com..  86  Va.  007, 8 
S.  E.  Rep.  470. 

And  in  Lashley  v.  Com.,  88  Va.  400, 13  S.  E.  Rep.  80S. 
one  witness  testified  that  on  the  return  of  the  de- 
fendant, the  wife  of  the  deceased,  with  a  person  by 
the  name  of  L,  from  a  dance  where  they  had  clan- 
destinely gone,  defendant  induced  her  husband  to 
go  to  the  door  where  L  shot  him.  Another  witness 
testified  that  defendant  told  her  that  she  rot  L  to 
kill  her  husband.  There  was  evidence  that  L  had 
threatened  to  kill  the  deceased,  with  whom  he  had 
been  on  bad  terms,  growing  out  of  the  intimacy  of 
L  and  the  defendant  Upon  these  facts  it  was  held 
that  the  evidence  warranted  a  conviction. 

e.  Identiftcationby  Deceased  and  Others.— In  Taylor  v. 
Com.,  00  Va.  109, 17  S.  £.  Rep.  812,  there  was  evidence 
that  the  deceased,  the  murdered  man.  had  81.000  at 
the  time  of  the  murder,  part  of  which  was  in  a  haff 
in  the  wagon  and  the  balance  on  his  wife's  person, 
all  of  which  was  taken:  and  defendant  made  a 
statement  indicating'  that  he  shot  into  M's  bed  a  few 
days  before  the  murder;  that  he  asked  a  witness 
how  he  would  like  to  have  the  deceased  put  ont  of 
the  way;  that  he  proposed  to  two  witnesses  sereral 
times  to  go  with  him  and  kill  the  deceased  and  his 
brother,  and  said  that  if  they  would  not  go  with 
him  he  would  go  alone;  £hat  he  and  the  F.  brothers 
were  seen  the  night  before  goinff  with  Winchester 
rlfies  towards  the  place  which  the  murder  was  com- 
mitted; that  cartridge  shells  fitted  the  rifles  that 
were  found  there;  that   deceased's    aister-ia-lav. 
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who  was  with  deceased  and  liis  brother  when  they 
were  killed,  and  who  had  known  defendant  for  fif- 
teen rears,  saw  defendant  and  the  F.  brothers 
"from  the  breast  up":  that  they  had  veils  over  part 
of  their  faces:  that  they  spoke  to  her  and  she  recoff- 
nizedthem:  and  that  after  the  murder  defendant 
concealed  himself  for  a  number  of  days  and  finally 
escaped  to  Florida.  The  court  held  that  a  verdict 
of  murder  in  the  first  decree  was  supported  by  the 
evidence.    See  Sutton's  Case,  86  Va.  1S8,  7  S.  E.  Rep. 

m. 

/.  S^gteiencv  of  dreumitafUial  Evidence, 

Is  OaMial.— If,  on  a  trial  for  murder,  the  evidence 
is  wholly  circumstantial,  but  as  to  time,  place, 
motive,  means,  and  conduct  it  concurs  in  pointing" 
to  the  accused  as  the  perpetrator  of  the  crime,  he 
may  properly  be  convicted.  Dean  v.  Ck>m.,  88  Oratt. 
911 

The  Jury  must  believe  from  such  evidence,  to  a 
moral  certainty  and  beyond  a  reasonable  doubt, 
that  the  defendant  Is  guilty  of  the  crime  alleged 
against  him :  and  the  Jury  may  be  properly  so 
Instructed  :  and  that  they  have  the  risrht  to  convict 
upon  such  evidence  in  a  case  in  which  the  evidence 
is  circumstantial,  if  from  it  they  so  believe  the 
defendant  is  guilty,  and,  further,  that  such  evidence 
is  not  only  competent,  but  is  sometimes  the  only 
mode  of  proof  in  criminal  cases.  State  v.  Sheppard 
(W.  Va.),  89  S.  E.  Rep.  676u  See  Sutton  v.  Com..  86  Va. 
1S8.  7  S.  E.  Rep.  888 :  Russell  v.  Com.,  78  Va.  400 : 
Hatchett  ▼.  Com..  76  Va.  1086 :  Dean  v.  Com.,  88  Gratt 
912 :  Ftnchlm  v.  Com.,  88  Va.  680,  8  S.  E.  Rep.  848  : 
ClQverius*  Case,  81  Va.  787. 

CoBcliislwftH  «yf  Partlciilar  ClrcwBJtances.— Where 
prisoner  was  in  his  shop  cutting  a  child's  hair,  when 
deceased  came  to  the  door  and  made  a  remark  to 
some  one  in  the  shop,  and  prisoner  replied  insult- 
ingly, whereupon  deceased  said,  "I  can  whip  you," 
threw  off  his  coat,  advanced  two  steps  towards  the 
prisoner,  and  threw  up  his  right  hand,  upon  which 
the  prisoner,  **to  scare  him,"  advanced  at  the 
deceased  with  the  scissors  in  his  left  hand,  and,  on 
a  general  scuffle  ensuing,  it  subsequently  appeared, 
without  any  one  else  havlnff  struck  deceased,  that 
he  had  been  mortally  wounded  by  a  stab  in  the 
heart  It  was  held  that  the  evidence  would  support 
a  verdict  of  murder.    State  v.  Smith,  24  W.  Va.  814. 

0.  Motive  Aeeampanied  by  Other  Mfvidenee.— In  Tuck- 
ers Case,  88  Va.  80,  18  S.  E.  Rep.  808,  accused  and 
deceased  had  long'been  inimical,  and  had  made  fre- 
quent threats  to  kill  one  another.  On  the  day  of  the 
homicide,  both  were  seen  going  towards  an  orchard, 
part  of  which  each  possessed.  The  former  with  his 
gun,  two  children  aged  ten  and  twelve,  respectively, 
a  sled  and  horse,  was  going*  for  apples.  The  latter, 
also  with  his  gun  followed  at  no  great  distance,  and 
a  few  hours  later  was  found  near  the  fence  of  the 
orchard  dead,  with  his  head  crushed  and  back 
pierced  by  a  bullet.  A  commonwealth's  witness 
testified  that  on  that  day  from  mountains  three- 
quarters  of  a  mile  off,  he  heard  accused's  voice 
swearlnir«  in  the  orchard :  saw  smoke  arise ;  heard  re- 
port of  gun:  and  later  a  second  shot,  and  immedi- 
ately a  man  ran  and  disappeared  in  the  orchard. 
The  children,  for  the  defence,  testified  that  they 
were  with  accused  ;  that  he  did  not  shoot,  but  that 
some  nnseen  person  fired  twice  at  him,  one  ball  pass- 
ing* through  his  hat,  the  other  through  his  shirt ; 
that  he  did  not  hear  of  the  homicide  for  several 
hours,  and  before  hearing*  had  started  for  a  war- 
rant to  arrest  deceased.  It  was  held  that  the  evi- 
dence was  sufficient  to  warrant  a  verdict  of  grullty 


of  murder  in  second  degree.  See  TiUey  v.  Com.,  00 
Va.  00.  17  S.  E.  Rep.  806,  reversing  TiUey's  Case.  80 
Va.  186,  16  S.  E.  Rep.  586.  See  also,  Nicholas'  Case, 
01  Va.  741,  21  S.  E.  Rep.  364. 

And  where  a  defendant,  indicted  for  murder, 
was  shown  to  have  hard  feelings  towards  the 
deceased  and  to  have  uttered  threats  against  him, 
and  defendant's  shoes  exactly  fitted  tracks  leading* 
from  the  house  of  deceased  on  the  nlg*ht  of  the 
homicide,  and  defendant  seemed  embarrassed  when 
arrested  and  asked  to  take  off  his  shoes,  it  was  held 
that  a  verdict  of  guilty  would  not  be  disturbed  by 
the  supreme  court.  Russell  v.  Com.,  78  Va.  400 ; 
Lewis  V.  Com..  81  Va.  416.  See  Cluverins'  Case.  81  Va. 
787. 

Upon  the  facts  presented  in  State  v.  Sheppard 
(W.  Va.),  BOS.  E.  Rep.  676.  it  was  also  held  proper  to 
show,  against  a  prisoner  charged  ytith  having  mur- 
dered his  wife,  that  the  deceased  had  some  property : 
that  they  had  been  married  but  a  short  time;  that 
he  had  stated,  prior  to  the  marriage,  that  if  she 
disposed  of  her  property  he  would  not  have  her: 
that  he  had  been  displeased  after  the  marriasre 
because  of  her  useless  expenditure  of  money:  that 
he  had  used  language  after  the  marriage  import- 
ing that  her  property  was  one  of  the  inducements 
to  the  marriage:  and  that  he  had  stated  before  the 
homicide  that  he  intended  to  get  shut  of  her  child, 
and,  if  he  could  not  do  that,  he  would  get  shut  of 
both  of  them,— it  being  shown  that  the  child  was 
murdered  at  the  same  time,  for  the  purpose  of 
showing  a  motive  for.  and  an  intention  to  commit, 
the  crime;  and  how  much  weight  such  facts  and 
circumstances,  taken  in  connection  with  all  the 
other  evidence  in  the  case,  are  entitled  to,  is  for  the 
determination  of  a  fair  and  impartial  Jury,  duly 
impressed  with  a  sense  of  their  responsibilities  and 
duties. 

A.  Confession  Accompanied  by  Other  Evidence.— In 
Cash  V.  Com.,  8  Va.  Dec.  1,  20  S.  E.  Rep.  888,  the  evi- 
dence showed  that  defendant  was  present  at  a 
murder  committed  during  a  drunken  brawl;  that 
the  murdered  man  was  struck  with  a  blunt  instru- 
ment, and  the  accused  was  seen  at  the  time  and 
place  of  the  murder  with  a  piece  of  rail:  that,  on 
his  way  home  that  night  the  accused  said  not  to 
mind  about  **the  murdered  man,"  that  he  had  been 
buUdoKlng  around  there  long  enough,  but  *'I've 
fixed  him  to-night":  and  that  the  accused  admitted 
to  his  brother  that  he  struck  deceased.  The  court 
held  that  a  verdict  of  guilty  of  voluntary  man- 
slaughter, and  an  imprisonment  for  five  years, 
would  not  be  set  aside. 

L  ThrecUs  and  Expressions  of  HI  WiU  Accompanied 
by  Other  Evidence.— Where  a  defendant  indicted  for 
murder,  was  shown  to  have  had  hard  feelings 
toward  deceased  and  to  have  uttered  threats  against 
him,  and  defendant's  shoes  exactly  fitted  tracks 
leading  from  the  house  of  deceased  on  the  night  of 
the  homicide,  and  defendant  seemed  embarrassed 
when  arrested  and  asked  to  take  off  his  shoes,  it 
was  held  that  a  verdict  of  guilty  would  not  be  dis- 
turbed by  the  supreme  court  Russell  v.  Com..  78 
Va.  400.    See  Lewis  v.  Com.,  81  Va.  416. 

J.  Cause  of  Death. 

(I)  Wounds.  — On  an  indictment  for  murder,  a 
physician  testified  that  he  had  examined  deceased, 
and  thought  death  resulted  from  wounds  which  he 
had  found  on  his  head.  A  witness  testified,  that 
defendant  confessed  to  him  that  with  others,  he 
went  to  deceased's  store,  and  struck  him  on  the 
head,  and  killed  him,  and  that  a  companion  threw  a 
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mattress  on  him  and  ignited  i  t  He  also  testified  th  a t 
defendant  stated  that,  after  the  mattress  was  fired, 
he  heard  deceased  ffroan,  but  it  appeared  that  de- 
fendant was  at  the  time  one-third  of  a  mile  away, 
and  with  the  wind  blowinsr  towards  deceased.  It  was 
held  that  the  Jury  were  Justified  in  flndinff  that 
death  was  caused  by  the  wounds  on  the  head. 
Curtis  V.  Com..  87  Va.  580, 18  S.  E.  Rep.  73. 

(j)  PoUon.— In  Hatchett  v.  Com.,  76  Va.  1086,  a 
defendant  was  indicted  for  the  murder  of  Y  by 
poison.  There  was  no  post-mortem,  and  no  analysis 
of  the  contents  of  the  deceased's  stomach,  or  of  the 
yessel  which  contained  the  liquor  administered;  or 
sufficient  proof  that  the  accused  administered  it,  or 
that  he  knew  that  It  contained  the  poison,  and  that 
there  was  any  motive  or  provocation  for  the  deed. 
The  appellate  court  held  that  the  verdict  of  ffuilty 
should  be  set  aside  and  a  new  trial  granted  the 
accused. 

k.  Capacity  to  Commit  and  ResvonHbUity. 

Insanity.— Insanity,  when  it  is  relied  on  as  a  defence 
to  a  charge  of  crime,  must  be  proven  to  the  satisfac- 
tion of  the  Jury  to  entitle  the  accused  to  an  acquittal 
on  that  ground.  If,  upon  the  whole  evidence,  the 
Jury  believe  he  was  insane  when  he  committed  the 
act  they  will  acquit  him  on  that  ground,  but  not 
upon  any  fanciful  ground,  that  though  they  believe 
he  was  then  sane,  yet.  as  there  is  a  rational  doubt  of 
such  sanity,  he  is  therefox'e  entitled  to  acquittal. 
Boswell  V.  Com.,  20  Gratt  860. 

Neither  will  a  conviction  of  murder  in  the  first 
degree  be  set  aside  on  the  ground  of  the  lack  of 
understanding  of  the  accused,  although  several 
witnesses  spoke  of  him  as  hardly  up  to  the  average 
in  mental  capacity  and  one  of  the  witnesses  for  the 
defence,  who  had  employed  him  for  four  years  Just 
previous  to  the  murder,  testified  that  he  exercised 
very  good  Judgment  in  caring  for  his  own  interest, 
and  other  witnesses  gave  similar  evidence.  Taylor 
V.  Com.,  1  Va.  Dec.  817. 19  S.  E.  Rep.  780. 

{.  Excuse  or  JuatiJlccUion. 

Defendant's  Statement  Affected  by  Other  Evidence.— 
In  Howell  v.  Com.,  26  Gratt  006,  the  defendant,  a 
strong  man  in  the  prime  of  life,  claimed  that,  while 
he  was  at  work  with  a  small  chop  aze  m  his  mill,  the 
deceased,  a  delicate  boy,  fifteen  years  old,  came  into 
his  mill  and  came  towards  him  with  a  pocket  knife 
open  in  a  threatening  attitude,  whereupon  defend- 
ant struck  him  with  the  axe,  knocking  him  to  the 
lower  fioor  of  the  mill;  defendant  Immediately  gave 
the  alarm,  made  no  effort  to  escape  and  surrendered 
himself.  It  was  shown  that  defendant  had  com- 
plained of  deceased's  treatment  of  his  children  at 
school  and  threatened  '*to  get  him  yet."  Minor 
circumstances  tended  to  contradict  defendant's 
account  of  the  trouble.  It  was  held  that  a  convic- 
tion of  murder  in  the  first  degree  was  Justified  by 
the  evidence.  See  Hite  v.  Com.,  06  Va.  480,  81  S.  E. 
Rep.  806. 

Degree  of  Proof  Required.— Upon  a  trial  of  an  indict- 
ment for  shooting  with  an  attempt  to  kill,  if  the 
prisoner  claims,  by  way  of  defence,  that  the  shooting 
was  done  in  self-defence  he  must  prove  this  by  pre- 
ponderance of  evidence.  State  v.  Jones,  20  W.  Va. 
764;  SUte  v.  Hatfield    (W.  Va.  1900),  87  S.  E.  Rep. 


And  if  there  be  in  the  opinion  of  the  Jury,  a 
substantial  conflict  in  the  evidence  or  circum- 
stances, as  to  whether  the  killing  was  done  in  self- 
defence,  and  the  circumstances  of  other  evidence 
preponderate  in  favor  of  self-defence,  or  if  it  was 
equally  balanced  as  to  the  killing  being  done  in 


self-defence,  the  Jury  ou^rht  not  to  convict  either  of 
murder  or  manslaughter.  State  v.  Zeigler,  40  W. 
Va.  608.  21  S.  E.  Rep.  768. 

m.  Accident  and  Mitforiunc^—ln  Roadcap  v.  Oom.,  88 
Va.  806, 14  S.  E.  Rep.  625.  on  a  prosecution  for  shooir 
ing  one  M,  in  attempting  to  shoot  one  R  under  the 
Va.  Code  1887,  S  8072,  making  it  a  crime  "if  any 
person,  in  the  commission  of,  or  attempt  to  commiL 
a  felony,  unlawfully  shoot  stab,  cut  or  wound 
another  person."  where  the  evidence  of  the  com- 
monwealth shows  when  accused  attempted  to  shoot 
R  he  was  grabbed  by  M  for  the  purpose  of  prevent- 
ing the  shooting,  that  M  in  this  trouble  canirht  hold 
of  the  pistol,  and  accidentally  caused  it  to  go  oflC 
and  wound  him,  a  conviction  was  held  not  to  be 
warranted. 

And  it  should  be  noted  that  the  defence  of  acci- 
dental killing  is  a  denial  of  criminal  intent  and 
throws  upon  the  state  the  burden  of  proving  such 
intent  beyond  a  reasonable  doubt  and  the  accused 
is  not  required  to  sustain  such  defence  by  a  pre- 
ponderance of  testimony.  State  v.  Cross,  4S  W.  Va. 
268,  24  S.  E.  Rep.  006. 

n.  i¥inc(fMib  and  AccMsoriet.—la  a  prosecution  for 
murder,  it  appeared  that  deceased,  who  had  been 
quarreling  with  defendant  and  his  brother,  ad- 
vanced on  the  defendant  with  a  stick,  the  latter 
retreating  at  some  distance  when  the  deceased 
struck  him  with  the  stick  knocking  him  down. 
At  this  moment,  defendant's  brother  came  up  from 
the  rear  and  stabbed  deceased.  The  evidence  did 
not  warrant  a  verdict  of  guilty,  since  there  was  no 
proof  that  defendant  aided  or  abetted  in  tbe  kill- 
ing.   Reynolds  v.  Com..  88  Gratt  884. 

And  it  is  held  that  where,  although  A  was  present 
when  B  killed  C,  there  is  no  proof  of  A's  having 
aided  and  abetted,  A's  conviction  cannot  be  sus- 
tained.   Kemp  V.  Com.,  80  Va.  448. 

o.  Deorec  of  Homidde. 

(I)  In  General.— Where  the  evidence  sufficiently 
tends  to  show  that  the  prisoner  induced  a  chance 
quarrel,  and  concluded  it  by  advancingr  upon  his 
adversary,  and  striking-  him  a  mortal  blow  with  a 
deadly  weapon  with  which  he  had  previously  armed 
himself,  it  is  for  the  Jury  to  decide  upon  the  char- 
acter of  the  provocation,  or  whether  the  offence  is 
manslaughter  or  murder  in  the  second  decree ;  and, 
if  the  record  does  not  disclose  any  improper  in- 
structions upon  the  subject  which  the  appellate 
court  cannot  review,  it  will  not  reverse  the  decision 
of  the  circuit  court  overruling  a  motion,  to  set  aside 
the  verdict  and  grant  a  new  trial.  State  v.  Scott 
86  W.  Va.  704, 15  S.  e:  Rep.  «)5. 

(a)  D^ree  of  Murder. 

(a)  First  Degree. 

Nature  of  Means  or  Instrument  Used.— A  verdict  of 
murder  in  the  first  degree  was  found  where  the 
facts  showed  a  quarrel  of  words,  renewed  twenty 
minutes  later  by  the  deceased,  who  came  towards 
defendant  with  a  cane,  when  defendant  killed  de- 
ceased by  striking  him  two  severe  blows  on  the 
head  with  a  stick  of  moderate  size,  which  defendant 
took  from  a  woodpile  as  deceased  came  towards 
him ;  there  being  much  larger  and  more  formidable 
sticks  which  defendant  might  equally  well  have 
used.  In  such  case  a  new  trial  should  be  ordered. 
McDaniel  v.  Com..  77  Va.  281. 

In  Weatherman  v.  Com.,  1  Va.  Dec  819,  19  S.E. 
Rep.  778.  defendant  who  had  been  drinking,  came 
home,  called  for  his  pistol,  and  not  gettinjr  this, 
threatened  his  wife  with  a  large  knife,  which  she 
got  and  hid.    He  then  got  an  axe,  and  Inflicted  two 
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wounds,  from  wbicb  she  died.  He  was  not  on  good 
terms  with  her,  and  did  not  show  slffns  of  beinsr 
▼ery  dmnk.  It  was  held  that  a  verdict  of  murder 
in  the  first  decree  was  jnstified.  DavlB  t.  €^m.,  80 
Va.  1S2.  IftS.  E.  Rep.  888. 

Threats  aad  Previoas  Attsmpti.  On  an  Indictment 
for  mnrder  it  appeared  that  dnrlnsr  a  qnarrel  be- 
tween defendant  and  deceased,  the  latter  spohe 
insnltlncrly  of  defendant's  wife,  and  called  defend- 
ant a  thief,  murderer  and  a  fuffitlye  from  lustice  ; 
and  defendant  procured  a  arun  and  followed  de- 
ceased who  had  fied,  declaring  that  he  would  kill 
him ;  that  deceased  secreted  himself  in  the  house, 
and  defendant  waited  outside  with  his  gun  for  him 
all  nlirht :  and  on  another  occasion  he  sought  de- 
ceased out,  declaring'  an  intention  to  kill  him,  that 
about  four  weeks  after  the  quarrel,  while  deceased 
was  in  the  house  of  his  former  wife,  quarreling' 
with  her,  defendant  went  there  and  killed  him. 
Under  deceased  was  found  an  old,  unused  and  un- 
loaded pistol,  which  could  not  have  been  used  ;  and 
defendant  testified  that  when  he  shot  deceaised,  the 
latter  was  down  on  him  with  a  pistol,  but  he  was 
contradicted  by  other  witnesses.  It  was  held  that 
the  court  properly  refused  to  set  aside  the  verdict 
of  murder  In  the  first  degree.  Watson  v.  Ck>m.,  87 
Va.  608,  18  S.  E.  Rep.  SS. 

Prwocatloa  or  Bxteniiatlflv  drcumstaiices.— Upon 
the  refusal  of  the  trial  court  to  set  aside  a  verdict 
finding'  defendant  guUty  of  murder  in  the  first  de- 
gree, the  evidence  was  certified  pursuant  to  the  Va. 
Code  1887,  S  8<84,  to  be  considered  as  upon  a  demurrer 
to  the  commonwealth's  evidence.  The  testimony 
of  an  eyewitness  and  decedent's  Aying  declarations 
were  to  the  effect  that  decedent  was  a  youth,  living 
in  a  store  :  that  defendant's  hired  boy  delivered  to 
his  master*s  wife  a  piece  of  paper,  foimd  on  dece- 
dent's counter,  bearing  a  note.  The  paper  was  not 
signed,  and  bore  no  address.  Several  days  after 
defendant's  wife  had  called  at  the  store,  and  had 
been  told  by  decedent  the  writing  was  not  intended 
for  her,  and  that  he  had  never  written  her  a  line  in 
his  life,  and  that  he  was  sorry  she  had  thought  so, 
defendant  appeared  at  the  store,  and  was  given  the 
same  explanation :  but  he  cursed  and  abused  de- 
cedent, and  declared,  upon  being  requested  to  leave, 
that  he  would  not  go.  whereupon  decedent  threw  a 
two  pound  weight  at  him.  Defendant  then  drew  a 
pistol  and  shot  decedent  in  the  back,  while  he  was 
cronchinff  down  behind  the  counter.  Decedent  sub- 
sequently shot  at  defendant  as  he  was  leaving  the 
store,  but  without  effect  It  was  also  shown  that 
defendant  had  threatened  to  shoot  decedent  on 
sight,  and  had  inquired  for  him  at  the  store  several 
times  before  finding  him.  It  was  held  by  the  su- 
preme court  that  the  lower  court  properly  refused 
to  set  aside  the  verdict.  Oaines  v.  Ck>m.,  88  Va.  68S, 
14  S.  E.  Rep.  376. 

(b)  SecoBd  Degree.— In  Slaughter  V.  Com.,  11  Leigh 
6B1,  the  prisoner  having  conceived  and  declared  a 
design  to  kill  P,  they  met  afterwards  in  front  of  the 
prisoner's  house  and  a  quarrel  ensued,  in  which 
accused  gave  the  first  offence:  P  proposed  a  fight, 
upon  which  the  accused  retired  for  a  brief  time  into 
his  house,  armed  himself  with  a  loaded  pistol  which 
he  concealed  in  his  pocket  and  instantly  returned 
so  armed  to  the  scene  of  the  qnarrel:  then  F  threw 
a  brick  bat  at  accused  which  did  not  hit  him,  but 
failingr  short  of  him  broke,  and  a  small  fragment 
struck  the  child  of  the  accused,  standing  within 
his  own  door,  who  cried  out:  and  accused  hearing 
his  child  crying,  but  without  looking  to  see  whether 


he  was  hurt  or  not,  exclaimed:  "He  has  killed  my 
child  and  I  will  kill  him,"  advanced  towards  P. 
deliberately  aimed  and  fired  the  pistol  at  him  as 
he  was  retreating  with  his  face  towards  accused; 
and  the  shot  took  effect  and  killed  P.  Upon  trial  of 
indictment  against  accused  and  a  verdict  of  guilty 
in  the  second  degree,  it  was  held  that  the  jury 
might  well  impute  his  killing  to  the  previous  malice 
and  not  to  the  sudden  provocation  of  P's  assault, 
therefore  the  verdict  was  right. 

And  where  defendant  and  others  were  on  the 
streets  of  a  town  at  night,  and  deceased,  who  was 
not  a  police  ofllcer  of  the  town,  but  a  county  consta- 
ble without  warrant  or  badge,  arrested  defendant, 
who  resisted  and  denied  deceased's  ri^ht  to  arrest 
him,  defendant  broke  loose  from  deceased,  and 
retreated  a  short  distance,  fired  at  and  killed  de- 
ceased and  fied,  it  was  held  that  a  verdict  of  mur- 
der in  the  second  degree  should  not  be  disturbed. 
Brlggs  V.  Oom.,  88  Va.  664.  See  in  this  connection. 
Shipp  V.  Oom.,  86  Va.  746,  10  S.  E.  Rep.  1066;  Hodges  v. 
Com.,  80  Va.  866, 16  S.  E.  Rep.  618;  Snodgrass  v.  Com., 
80  Va.  679,  17  S.  E.  Rep.  288;  Vance  v.  Com.,  1  Va. 
Dec.  880,  10  S.  E.  Rep.  786;  Robertson  v.  Com..  2  Va. 
Dec.  142, 2S  S.  E.  Rep.  860. 

(3)  Degree  of  Manslaoirliter.— During  an  election, 
defendant  accused  deceased  of  fraud,  whereupon  a 
fight  ensued:  in  two  days  thereafter  deceased  pub- 
lished a  card  in  a  paper  edited  by  him,  applying 
opprobrious  epithets  to  defendant.  The  latter  be- 
ing informed  of  this,  stated  to  several  persons  his 
intention  to  get  even  with  deceased,  saying  that 
they  could  not  live  in  the  same  town  a  day  longer: 
not  less  than  three  hours  before  the  shooting  he 
stated  that  deceased  would  have  to  leave  town,  the 
"sooner  the  better."  Defendant,  seeing  deceased 
in  the  office  which  he  had  entered  went  out,  going 
up  the  street:  and  the  deceased  soon  after  left  the 
office  and  went  up  the  same  street  where  he  met 
the  prisoner,  and  was  shot  by  him.  In  a  dying 
declaration  the  deceased  said  that  he  did  not  have 
a  pistol,  and  had  made  no  assault  on  the  prisoner 
before  the  firing  commenced.  Four  shots  were 
fired  and  four  chambers  of  the  defendant's  pistol 
were  found  empty.  Defendant  was  found  to  be  shot 
In  the  wrist  and  declared  that  the  deceased  did  it, 
the  latter  denying  that  he  had  a  pistol,  and  no 
weapon  could  be  found  on  him.  It  was  held  that  a 
verdict  of  manslaughter  was  justified.  Clark  v. 
Com.,  00  Va.  860, 18  S.  E.  Rep.  440.  See  Byrd  v.  Com., 
80  Va.  686, 16  S.  E.  Rep.  727;  Gray  v.  Com.,  08  Va.  778, 
82  S.  E.  Rep.  868. 

(4)  Assault  with  intent  to  KiU. 

Admissions  sod  False  and  Improhsbie  Statements 
Accompanied  by  Other  evidence.— While  A  and  B 
were  flighting  and  B  was  on  top  of  A,  the  latter's  son 
struck  B  with  an  iron  weight  and  ran,  and  while 
running  he  was  shot  by  defendant  who  remarked 
that  he  shot  at  the  rascal  to  kill  him.  It  was  held 
that  a  verdict  of  guilty  of  an  attempt  to  kill  was 
justified.  Miller  v.  Com.,  3  Va.  Dec.  47, 81  S.  E.  Rep. 
490. 

p.  QusstUm  for  the  Jiiry.— Whether  a  homicide  is 
voluntary  manslaughter  or  homicide  in  self-defence 
is  a  question  of  fact  for  the  jury  upon  the  evidence. 
State  V.  Dickey  (W.  Va.  1900),  87  S.  E.  Rep.  606. 

So  it  is  for  the  Jury  to  consider  and  weigh  all 
evidence  tending  to  prove  self-defence,  whether 
Introduced  by  the  defendant  or  by  the  state,  and 
all  the  evidence  and  circumstances  in  the  case. 
State  V.  Johnson  (W.  Va.),  88  S.  E.  Rep.  666. 
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G.  INSTRUCTIONS. 

1.  InGbnbbal. 

It  18  not  error  for  the  court  to  instruct  the  Jury 
on  certain  indictments,  that  under  W.  Va.  Ck>de 
1899,  fi  22,  ch.  169,  they  can  acquit  of  the  felony  and 
find  the  prisoner  g-ullty  of  an  attempt  to  commit 
such  felony.    State  v.  Meadows,  18  W.  Va.  668. 

2.  PBOYINGB  or  COUBT  AND  JlTBT  IN  OBNBRAL. 

Weiffbt  of  Evidence.— On  a  trial  for  murder  the 
court  instructed  the  Jury,  that  thouffh  they  "should 
believe  the  prisoner  committed  a  homicide  under 
the  influence  of  immediate  intoxication,  or  the  ef- 
fects of  the  previous  habits  of  intoxication  upon  his 
temper,  yet  if  the  intoxication  or  the  effects  were 
not  such,  or  to  such  a  decree  as  to  wholly  nesrative 
the  lefiral  inference  of  malice  implied  by  law  from 
the  character  and  circumstances  of  the  act,  in  the 
absence  of  or  slightness  of  the  provocation,"  they 
should  find  him  guilty  of  murder  in  the  second  de- 
cree. This  instruction  upon  the  sufficiency  and 
weight  of  evidence,  was  an  error  for  which  J  udflrment 
against  the  prisoner  was  reversed.  Owatkin  v. 
Com.,  9  Leigh  078. 

3.  INTVNT.  MALICB.  DBUBBBATION  AND  PBBMBDITA- 
TION. 

a.  Intent.— It  is  error  to  instruct  that,  if  defend- 
ant killed  deceased,  he  is  prima  /aci«gullty  of  wil- 
ful, deliberate,  and  premeditated  killing,  and  that 
the  necessity  rests  on  him  to  show  extenuating  cir- 
cumstances, where  the  killing  does  not  appear  to 
have  been  wilfully  and  intentionally  done.  State 
V.  Cross,  42  W.  Va.  258,  24  S.  E.  Rep.  996. 

b.  Deliberation  and  Premeditation.—And,  where  the 
testimony  shows  that  the  deceased  came  to  his 
death  from  a  blow  on  the  head  caused  by  a  rock 
thrown  by  the  prisoner,  but  that  immediately  pre- 
ceding the  act  of  throwing  this  rock  the  prisoner 
had  been  knocked  to  his  hands  and  knees  by  a  blow 
in  the  back  from  a  rock  thrown  by  the  deceased,  it 
is  error  to  instruct  the  Jury  that  "if  the  prisoner, 
with  a  deadly  weapon  in  his  possession,  without  any, 
or  upon  very  slight  provocation,  gave  to  another  a 
mortal  wound,  the  prisoner  is  prima  facie  sruilty  of 
wilful,  deliberate  and  premeditated  killinir-'*  State 
V.  Dickey,  46  W.  Va.  819,  88  S.  E.  Rep.  281. 

But  in  a  prosecution  for  murder,  it  is  proper  for 
the  court  to  instruct  the  Jury  that  a  mortal  wound 
given  with  a  deadly  weapon  in  the  previous  posses- 
sion of  the  slayer,  without  any  provocation,  or  even 
with  slight  provocation.  Is  prima  facie  wilful,  delib- 
erate, and  premeditated  killing,  and  throws  on  the 
prisoner  the  necessity  of  showing  extenuating-  cir- 
cumstances. Longley  v.  Com.,  99  Va.  807,  87  S.  E. 
Rep.  889;  Horton  v.  Com.,  99  Va.  848,  88  S.  E.  Rep.  184. 

c.  Malice—Sufficiency  in  General. —^xxt  it  is  not 
error  in  a  court  to  refuse  to  instruct  that  "if  the 
Jury  believe  from  the  evidence  that  the  deceased 
did  any  act,  or  that  circumstances  were  brought 
about  by  him  of  such  a  character  as  to  afford  the 
accused  reasonable  grounds  for  believing  that 
deceased  designed  to  kill  him.  or  to  inflict  on  him 
great  bodily  harm,  and  that  there  was  imminent 
danger  of  carrying  such  design  into  immediate  exe- 
cution, then  the  killing  is  excusable,  although  it 
may  have  turned  out  that  the  appearances  were 
deceptive  and  no  such  design  existed."  Brown  v. 
Com..  86  Va.  466,  10  S.  E.  Rep.  745. 

And  where  there  was  evidence  that  the  prisoner 
grossly  insulted  the  deceased,  and  made  an  assault 
on  him.  in  which  he  struck  the  deceased  a  fatal 
blow  with  a  rock  as  the  latter  was  running  away 
from  him,  an  instruction  that,  if  the  first  assault  was 


made  on  the  deceased  with  the  preconceived  de- 
sign to  kill  or  to  inflict  great  bodily  harm,  then  the 
malice  of  the  flrst  assault,  notwithstanding  the  vio- 
lence, with  which  it  was  returned,  commnnlcates 
itself  to  the  last  act  of  the  prisoner  and  the  kUling 
is  murder,  was  supported  by  the  evidence.  Jackson 
V.  Com.,  98  Va.  846,  86  S.  E.  Rep.  487. 

4.  MorrvB.— Where  there  is  no  evidence  of  motive, 
it  is  prejudicial  error  to  refuse  to  instruct  the  Jury 
"that  the  absence  of  all  evidence  of  an  inducing 
cause  or  motive  to  commit  the  crime,  when  the  fact 
is  in  reasonable  doubt  as  to  who  committed  it, 
affords  a  strong*  presumption  of  Innocence.*' 
Vauirhan  v.  Com.,  85  Va.  671.  8  S.  E.  Rep.  564^  And 
such  error  is  not  cured  by  Instructions  to  acanlt,  if 
upon  the  whole  evidence  there  is  a  reasonable  doubt 
of  the  defendant's  guilt  Vaug-han  v.  Com..  85  Va. 
671,  8  S.  E.  Rep.  664. 

And  an  instruction  tellinir  a  Jury  that  if  they  find 
that  no  motive  on  the  part  of  the  prisoner  existed 
for  the  commission  of  the  crime,  that  itself  is  suffi- 
cient to  raise  a  reasonable  doubt  of  ffullt  is  bad. 
Because,  while  motive  in  the  commission  of  a  crime 
is  a  material  element  for  a  Jury  in  considering  it 
yet  it  is  not  indispensable  thatlt  should  be  apiwirent 
to  sustain  a  conviction.  State  v.  Morgan.  85  W.  Va. 
260, 18  S.  E.  Rep.  885.  See,  in  general  connection, 
Sutton  V.  Com.,  85  Va.  128, 7  S.  E.  Rep.  828. 

5.  Natusb  and  Cibcumbtanobs  of  thb  act. 
CooubIssIob  of  or  Attempt  to  Cominlt  Other  Offeaoi.— 

A  subsequent  instruction,  leavlmr  It  entirely  to  the 
Jury  to  say  whether  or  not  the  arrest  of  defendant 
by  deceased  was  legal,  is  reversible  error,  though, 
by  the  same  Instruction,  the  Jury  are  told  that  a 
police  officer  who  exceeds  his  powers  in  makinr  an 
arrest  is  a  trespasser,  and  that  one  may  resist  an 
unlawful  arrest  but  are  not  told  what  the  police 
officer's  powers  are,  except  as  in  tl^e  former  instruc- 
tion.   Muscoe  V.  Com.,  86  Va.  448, 10  S.  E.  Rep.  684. 

And,  as  also  held  in  this  case,  if  the  ordinance  of 
the  city  of  Charlottesville,  providing  that  every 
policeman  when  an  offence  is  committed  in  the  town 
shall  try  to  detect  and  arrest  the  offender,  oonfers 
greater  power  on  policemen  in  respect  to  arrests 
than  is  conferred  by  the  general  laws  on  constables, 
and  authorizes  them  to  arrest  without  warrant 
for  misdemeanors  not  committed  in  their  presence, 
it  is  void;  and,  on  trial  for  murder  in  killing  a  police 
officer  of  that  city  who  was  trying  to  arrest  defend- 
ant without  warrant  for  an  alleffed  past  misde- 
meanor, an  instruction  based  on  such  ordinance, 
that  a  police  officer  has  no  riffht  to  arrest  without  a 
warrant  except  for  offences  committed  in  his  pres- 
ence, or  where  he  has  cause  to  suspect  that  a  felony 
has  been  committed,  "or  in  pursuance  of  legal  ordi- 
nances of  the  city  of  whose  police  force  he  is  a 
member,"  is  misleading  and  erroneous. 

6.  NATURB     OT     MBANS     or     iNSTRinCBNT  TJSBD.— 

Where  it  appears  that  deceased  was  killed  by  being* 
struck,  an  instruction  which  separates  the  blow 
from  the  character  of  the  instrument  with  which  it 
was  given  and  the  Intent  accompanying'  it  is  erro- 
neous.   State  V.  Douglass,  28  W.  Va.  297. 

7.  Capacitt  and  Rbsponsibilttt. 

Inssntty  or  Intoxication.— An  instruction  that  to 
convict  the  Jury  must  flnd  that  the  accused  "'was 
capable  of  knowing  the  nature  and  consequences 
of  bis  act  and,  if  he  did  know,  then  that  he  knew 
that  he  was  dolnff  wrong,  and  that  so  knowing-.** 
shot  decedent  "with  the  wilful,  delll>erate  and  pre- 
meditated purpose  of  killing  her,**  is  not  erroneous 
as  charging  the  Jury  that  sanity  is  shown  by  capac- 
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tty  to  dlstingnish  right  from  wronff,  regardless  of 
the  power  to  choose  between  rUht  and  wronff. 
Sute  r.  Harrison.  36  W.  Va.  7»,  15  S.  E.  Rep.  962. 

And.  where  the  indictment  allesred  that  defendant 
"wilfully  and  deliberately  mnrdered  the  decedent." 
aninstmctlon.  if  the  jury  believe  that  the  defend- 
ant committed  the  murder  "as  charged  in  the 
indictment,  and  had  at  the  time  sufficient  power 
of  mind  to  distinguish  between  the  right  and 
wrong  of  sQch  act,  although  they  may  believe  that 
he  suffered  from  mental  aberration  as  to  other 
matters,  the  verdict  ought  to  be  'guilty,"*  is  not 
erroneous.  State  v.  Maier,  80  W.  Va.  TSfT,  16  S.  E. 
Rep.  »1. 

So  in  a  prosecution  for  murder,  the  court  properly 
instructed  the  jury  that  drunkenness  or  involuntary 
intoxication  is  no  excuse  for  crime,  though  it  may 
be  the  result  of  long-continued  and  habitual  drink- 
ing, without  any  purpose  to  commit  crime,  and  may 
have  produced  temporary  insanity,  during  the 
existence  of  which  the  act  is  committed,  and  that, 
in  other  words,  a  person,  whether  he  be  a  habitual 
drinker  or  not.  cannot  voluntarily  make  himself  so 
drunk  as  to  become  on  that  account  irresponsible. 
Longley  v.  Com.,  90  Va.  807.  87  S.  E.  Rep.  889. 

&  SKLF'DKFENCB. 

0.  Nature  0/ Flea, 

Based  on  Neoesslty.— An  instruction  that  the  law 
of  self-defence  is  the  law  of  necessity,  and  neces- 
sity relied  on  to  justify  the  killing  must  not  arise 
oat  of  the  prisoner's  own  conduct,  and  that  if  the 
prisoner  assaulted  the  deceased,  and  thereby 
brought  about  the  necessity  of  killing  him,  then 
the  prisoner  could  not  justify  the  killing  by  a  plea 
of  necessity  unless  he  were  without  fault  in  bring- 
ing that  necessity  on  himself,  was  proper.  Jack- 
ion  V  Com.,  96  Va.  846,  96  S.  £.  Rep.  487. 

In  this  case  the  court  properly  refused  an  instruc- 
tion on  the  law  of  self-defence,  where  the  prisoner 
and  the  deceased  were  engaged  in  a  mutual  combat, 
and  the  prisoner  struck  the  deceased  a  fatal  blow 
with  a  rock  as  the  latter  was  running  away  from 
him. 

A.  Farm    and    Lanouaae   in    General.— Where    an 
instruction  asked  by  defendant,  that  if  deceased 
had  threatened  to  kill  him,  and  the  threats  were 
made  known  to  him,  and  if,  before  the  fatal  shot  was 
fired,  deceased  did   some  overt  act  from  which 
defendant  could  reasonably  infer  that  he  intended 
to  execute  the  threats,  the  killing  would  be  excus- 
able homicide,  is  modified  by  the  insertion  of  the 
clause  "and  that  defendant  killed  deceased  to  pre- 
vent him  from  killing  him,  or  doing  him  great 
bodily  harm.*'   defendant  cannot  complain,  since 
the  modiflcatlon  could  not  injure  him.    Watson  v. 
Com..  87  Va.  606. 18  S.  E.  Rep.  S8. 
e,  Confueed,  MUleading  and  Ineoneistent  Instructione. 
qfOiMsfances  Excusing.— An  instruction  that  "If 
the   jury    believe    from    the    evidence    that   the 
deceased  did  any  act,  or  that  circumstances  were 
brought  about  by  him  of  such  a  character  as  to 
afford  the  accused  reasonable  grounds  for  believ- 
ing that  deceased  designed  to  kill  him.  or  to  inflict 
on  him  great  bodily  harm,  and  that  there  was 
immediate  danger  of   carrying  such  design   into 
immediate  execution,  then  the  killing  is  excusable, 
although  it  may  have  turned  out  that  the  appear- 
ances  were   deceptive    and  that  no  such   design 
existed/*  is  proper.    Brown  v.  Com.,  86  Va,  466,  10 
S.  E.  Rep. 745;  Hash  v.  Com.,  88  Va.  178,  18  S.  E.  Rep. 
8W. 

cL  Bea9onable  DouU.—'BmX  it  is  proper  to  refuse  an 


instruction  that  if  a  reasonable  doubt  of  any  fact 
necessary  to  convict  is  raised  in  the  mind  of  the 
jury  by  the  evidence  itself,  or  by  the  ingenuity  of 
the  counsel,  or  any  hypothesis  consistent  therewith, 
that  doubt  is  decisive  of  the  defendant's  acquittal 
as  it  is  misleading.  Horton  v.  Com.,  99  Va.  848,  88  S. 
E.  Rep.  184. 

e.  Onut  Probandi  and  Weiffht.—Wh]le  the  court  may 
instruct  the  jury  that  the  burden  is  on  the  prisoner 
to  show  by  preponderance  of  evidence  that  the 
killing  charged  was  in  self-defence  yet  it  should 
add  thereto,  in  effect,  that  such  defence  should  be 
fully  sustained  by  the  evidence  of  the  state  or  by 
all  the  evidence  and  circumstances  in  the  case. 
State  V.  Manns  (W.  Va.  1900),  87  S.  E.  Rep.  618. 

/.  J}uty  in  Abeence  of  Evidence.— Ott  a  trial  for  hom- 
icide, an  instruction  that,  if  the  jury  had  a  reason- 
able doubt  as  to  whether  defendant's  plea  of 
self-defence  was  made  out,  it  was  Cheir  duty  to 
acquit  him,  is  erroneous,  where  the  circumstances 
and  evidence  do  not  preponderate  in  favor  of  self- 
defence.    State  V.  Abbott,  8  W.  Va.  741. 

And  a  court  may  properly  refuse  to  instruct  the 
jury  that  timidity  of  disposition  is  to  be  taken  in 
consideration  in  determining  the  existence  of  rea- 
sonable grounds  of  apprehension  of  bodily  harm  to 
support  a  plea  of  self-defence,  where  there  was  no 
evidence  in  the  case  to  justify  the  instruction. 
Hodges  V.  Com..  89  Va.  266, 15  S.  E.  Rep.  518.  See  also. 
Hash  V.  Com.,  88  Va.  172, 18  S.  £.  Rep.  898. 

9.  Eyidbnob. 

Clrcamstantlal  BvideiiGs— Weight.— In  a  prosecu- 
tion for  murder,  a  court  properly  instructed  the 
jury  that  circumstantial  evidence  is  legal  and  com- 
petent, and  that,  if  it  is  of  such  character  as  to 
exclude  every  reasonable  hypothesis  other  than 
that  of  the  defendant's  guilt,  it  is  entitled  to  the 
same  weight  as  direct  testimony.  Longley  v.  Com., 
99  Va.  807,  37  S.  E.  Rep.  889.  See  SUte  v.  Staley,  46 
W.  Va.  798. 8S  S.  £.  Rep.  196. 

10.  DSGBBB  OT  OFFBNCB. 

a.  Murder. 

lastmctloiis  as  to  Degrees  Not  in  Issue  or  Unsiipperted 

by  Bvldeiice,--On  a  trial  of  an  indictment  for  murder 
in  the  first  degree,  by  poison,  the  clerk  failed  to 
charge  the  jury  as  to  the  different  grades  of  homi- 
cide. It  was  held  that,  as  the  defendant  was  either 
guilty  of  murder  in  the  first  degree  or  another 
offence  which  could  be  punished  under  the  indict- 
ment, it  was  sufficient  to  charge  to  that  effect. 
Thornton  v.  Com.,  24  Gratt  667. 

Refusal  to  instruct  as  to  Degrees.— Where  no  provo- 
cation is  shown  for  a  homicide,  refusal  to  give  an  in- 
struction as  to  different  degrees  of  provocation  is 
not  error.    Reed  v.  Com.,  98  Va.  817.  86  S.  E.  Rep.  899. 

As  to  What  Constitutes  Murder  In  First  Degree.— In 
a  prosecution  for  murder,  the  court  properly  in- 
structed the  jury  that  whoever  kills  a  human 
being  with  malice  aforethought,  is  guilty  of  murder, 
and  that  all  murder  perpetrated  by  poison,  lying  in 
wait,  or  any  other  kind  of  wilful,  deliberate,  or  pre- 
meditated killing,  is  murder  in  the  first  degree. 
Longley  v.  Com.,  99  Va.  807,  87  S.  E.  Rep.  889. 

Degree  Presumed  from  nere  Killing— Onus.— And  it 
is  proper  to  instruct  the  jury  that  every  murder 
is  presumed  by  law  to  be  murder  in  the  second  de- 
gree, and  in  order  to  elevate  the  offence  to  murder 
in  the  first  degree,  the  burden  of  proof  is  on  the 
commonwealth,  and  in  order  to  reduce  the  offence 
below  murder  In  the  second  degree  the  burden  is  on 
the  prisoner.  Longley  v.  Com.,  99  Va.  807,  87  S.  B. 
Rep.  389. 
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b.  Man»laughi«r. 

Neoetslty  In  Qenerai— It  is  not  necessary  tbat  the 
conrt  sboold  include  involuntary  manslanrliter  in 
hiscbarffe  to  the  Jury  on  a  trial  for  marder.  Mc- 
Whirt*8  Case.  3  Gratt  604. 

11.  OONVICnON. 

ReasoiMble  Doabt— What  Coiistltiies.~In  a  trial 
npon  an  indictment  for  marder,  it  is  error  to 
filve  the  following-  instruction:  "The  court  in- 
structs the  Jury  that  reasonable  doubt,  to  war- 
rant acquittal  in  criminal  cases,  is  not  a  mere  pos- 
sible doubt,  but  is  such  a  doubt  as,  after  mature 
comparison  and  consideration  of  all  the  evidence, 
leaves  the  minds  of  the  Jurors  in  such  a  condition 
that  they  cannot  say  they  feel  an  abiding-  convic- 
tion to  a  moral  certainty  of  the  truth  of  the  chargre, 
or  for  which  reason  can  be  given.'*— it  being-  un- 
certain whether  the  clause,  "for  which  reason  can 
l)e  given."  qualifies  the  word  "doubt,"  or  the  word 
"conviction."  State  v.  Sheppard  (W.  Va.),  39  S.  E. 
Rep.  670. 

PartldiMitloii— Doubt  as  to  Parpotfr-Bifoct  on  Ver^ 
diet.— In  a  prosecution  for  beinff  present,  aidlnir. 
abettlnff  and  assisting  in  a  murder,  it  was  proper  to 
refuse  an  instruction  that  if  defendant  participated 
in  any  way  by  word  or  act  in  a  difficulty  between  the 
principal  defendant  and  deceased,  but  there  was  a 
reasonable  doubt  as  to  whether  such  participation 
was  for  the  purpose  of  aiding  and  abetting-  in  the 
killing,  defendant  should  be  acquitted,  since,  if  the 
principal  was  guilty  of  murder,  and  defendant  was 
abettinff  and  consenting  to  what  he  did.  he  is  guilty 
of  the  offence  charg-ed.  Horton  v.  C!om.,  90  Va.  848. 
88  S.  E.  Rep.  184. 

12.  PUNISHMSNT. 

Instructloii  as  to  Extent-Necessity  of  Request  to 
Cbar!ge.— It  is  not  error  for  a  court  to  omit  to  in- 
struct a  Jury  that  it  may  punish  murder  in  the  first 
decree  with  either  death  or  confinement  in  the  pen- 
itentiary, unless  asked  to  do  so,  and,  it  is  error  to 
ref  Qse  to  do  so  when  asked,  thoiurh  not  asked  until 
the  Jury  announce  its  verdict,  but  before  its  dis- 
charge, as  the  law  does  not  fix  any  time  for  its  dis- 
charge. State  V.  Cobbs.  40  W.  Va.  718,  22  S.  E.  Rep. 
810. 

H.  VERDICT. 

1.  Statutory  Provisions. 

Findlnfl:  on  Indictment  for  Felonious  Homldde.— On 
an  indictment  for  felonious  homicide,  the  Jury  may 
find  the  accused  not  gruilty  of  felony,  but  srullty  of 
involuntary  manslauflrhter.  And  on  any  indict- 
ment for  maliciously  shooting,  stabbing,  cutting:, 
or  wounding  a  person,  or  by  any  means  caus- 
ing him  bodily  injury,  with  the  Intent  to  kill 
him,  the  Jury  may  find  the  accused  not  irullty  of 
the  offence  charged,  but  ffuilty  of  maliciously 
doing-  such  act  with  intent  to  malm,  disfigure 
or  disable,  or  of  unlawfully  doing  it,  with  Intent  to 
maim,  disflsrure.  disable  or  kill  such  person.  Va. 
Code  1887,  f  4042;  Hoback's  Case,  26  Oratt  028;  Canada 
V.  Com..  22  Gratt.  809;  Livingston  v.  Com.,  14  Oratt. 
502;  Hardy  v.  Com. ,  17  Oratt.  692;  W.  Va.  Code  1890,  ch. 
169,  %  20:  Ex  parte  Garrison,  86  W.  Va.  686, 15  S.  E.  Rep. 
417. 

And  if  a  person  indicted  for  murder  be  found  by 
the  Jury  ffuilty  thereof,  they  shall  in  their  verdict 
find  whether  he  is  sruilty  of  murder  in  the  first  or 
second  deg-ree.  If  they  find  him  g-uilty  of  murder 
in  the  first  deffree.  they  may  in  their  discretion  find 
that  he  be  punished  by  confinement  in  the  peniten- 
tiary. SUte  V.  Cobbs,  40  W.  Va.  718.  22  S.  E.  Rep. 
810;  State  v.  Cain.  8  W.  Va.  720:  SUte  v.  Greer,  22  W. 


Va.  800:  Va.  Code  1887,  S  4041;  Com.  v.  William8oa.2  ' 
Va.  Cas.  211. 

2.  Form  and  Rrquisitbs. 

Conformity  to  Indictment.— Since  an  indictment  in 
the  common-law  form  charges  both  degrees  of 
murder,  a  verdict  finding  the  accused  guilty  of 
murder  in  the  first  decree,  as  charsred  in  the  indict- 
ment, sufficiently  conforms  to  the  indictment 
Cluve]ius  V.  Com.,  81  Va.  787. 

8.  SujfFiciaircY.- If  the  Jury  find  the  prisoner 
ffuilty  of  murder  in  the  first  desrree,  as  charged  in 
the  indictment,  without  mentioning  her  name,  bnt 
in  the  verdict  as  recorded  and  read  to  the  Jury,  the 
name  is  inserted,  the  verdict  is  sufficient.  Thornton 
V.  Com..  24  Oratt  667. 

And  where  defendant  is  charged  as  an  accessory 
before  the  fact  or  principal  in  the  second  degree  to 
the  crime  of  murder,  a  verdict  of  ffuilty  as  charged 
in  the  indictment  is  sufficient  in  form.  Horton  v. 
Com.,  99  Va.  848.  88  S.  E.  Rep.  184. 

4.  Sprcification  of  Oradr  or   Drorbs  of  Or- 

FRNCS. 

Necessity.— Where  a  person  is  tried  upon  an  indictr 
ment  for  murder  the  verdict  should  specify  the 
degree  of  the  crime  of  which  he  is  convicted.  If  it 
does  not  so  specify,  it  is  erroneous.  Com.  v.  Brlgfs. 
82  Va.  664;  Com.  v.  Williamson.  2  Va.  Cas.  211. 

5.  CONSTRUCnOR  AND  OPRRATION. 

Special  Verdict.— Where  one  count  of  an  indictr 
ment  charred  accused  with  feloniously  and  mali- 
ciously cutting,  striking-  and  wounding  a  person  with 
intent  to  maim  and  kill,  and  another  charged  him 
with  assaultinsr  such  person  and  feloniously  and 
maliciously  wounding  him,  and  the  Jury  found  the 
prisoner  not  guilty  of  the  malicious  catting  and 
woundiuff  as  charred  in  the  indictment,  but  guilty 
of  an  assault  and  battery  as  charred  in  the  indlci" 
ment.  the  verdict  amounted  to  an  acquittal  of  the 
felony  charred  and  a  conviction  of  simple  assault 
and  battery.    Canada  v.  Com.,  23  Oratt.  800. 

Xlll.  NBW  TRIAL. 

1.  RuLR  iR  Oranttng.— The  well-settled  rule  in 
Virrinia  in  grantinr  new  trials,  when  asked  for  on 
the  sole  rround  that  the  verdict  is  contrary  to  the 
evidence,  is  to  grant  them  very  cautiously  and  only 
when  the  verdict  is  manifestly  wronr;  rreat  weirbt 
belnr  due  to  a  verdict  rendered  by  a  Jury  and 
approved  by  a  Judre.  before  whom  the  witnesses 
rave  their  evidence.  Lewis  v.  Com.,  81  Va.  411 
See  Reed  v.  Com.,  96  Va.  817,  86  S.  E.  Rep.  899;  Fln- 
chim  V.  Com..  88  Va.  689,  8  S.  E.  Rep.  848:  Grayson  v. 
Com.,  7  Gratt  618. 

But  mere  accumulated  evidence  is  not  snffldent 
to  authorize  the  rrantinr  of  a  new  trial  to  a  pris- 
oner. Bacciralupo  v.  Com.,  88  Gratt.  807:  State  v. 
Kohne  (W.  Va.  1900),  87  S.  E.  Rep.  568. 

In  this  connection  several  ruUnrs  of  inferior 
courts  and  comments  upon  them  by  members  of  the 
bar,  may  be  cited  with  profit,  as  they  involve  a 
question  vital  to  the  interests  of  Justice,  and  one 
which  seems  as  yet  not  to  have  been  presented  to 
the  supreme  court  of  appeals  of  Virrinia  or  West 
Virrinia  for  decision.  The  question  referred  to  Is, 
whether  a  trial  Judre  is  warranted,  ex  mero  moiu,  or 
on  motion  of  the  accused,  in  settinr  aside  the  verdict 
of  a  Jury,  for  the  sole  reason  that  the  findlnr  ii 
one  of  guilty  of  the  lesser  derree  of  the  same  specie 
of  offence  as  that  charred  in  the  indictment,  when 
the  evidence  adduced  at  the  trial  shows  affirmatively 
that  the  rreater  derree  of  the  offence  was  com- 
mitted,  and  there  is  no  evidence  tendlnr  to  estab- 
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lisb  the  commissioii  of  the  lesser  degree  of  ofTence 
as  foaod  by  the  Jury.    This  qxiestioa  arose  in  the 
coQBty  conrt  of  Shenandoah  connty  at  Woodstock, 
Virginia.  In  1896,  Judgb  N>wman  presiding.    See  2 
Va.  L.  R.  607.   The  facts  were  that  Elmer  A.  Weather- 
holts  was  tried  for  the  mnrder  of  his  wife,  Minnie 
A.  Weatherholtz,  and  found  guilty  of  murder  in 
the  second   degree.    The   circumstances   of   Mrs. 
Weatherholtz*s  death  were,  that  on  the  morning 
of  February  4.  1896,  she  went  out  into  the  barn- 
yard to  milk  the  cows.    As  she  reached  the  gate, 
she   was    instantly  killed  by  a  load  of  No.  8  shot 
fired  full  Into  her  face  by  some  one  concealed 
in  the  bam.    Forty  of  the  shot   passed  through 
her  forehead,  between  the  eyebrows  and    hair, 
and  penetrated  the  brain.    Her  little  boy  was  by 
her  side,  and  she  was  singing  when  the  report  of 
the  gun  was  heard,  and  she  was  seen  to  fall.    The 
eTldence  showed  that  Elmer  A.  Weatherholtz,  her 
bnsband,  was  guilty  of  this  foul  murder  by  "lying  in 
wait"   But  the  jury  convicted  him  of  murder  in  the 
second  degree  only,  and  fixed  his  punishment  at 
eighteen  years  in  the  penitentiary.    The  prisoner's 
counsel  refused  to  make  a  motion  to  have  the  ver- 
dict set  aside.    But  the  verdict  was  set  aside  by  the 
presiding  judge,  on  his  own  motion,  as  being  con- 
trary to  the  law  and  the  evidence.    The  reasons  for 
setting  this  verdict  aside  were,  in  brief,  that  if  mur- 
der was    committed,  every  particle  of  evidence 
Introduced  and  every  circumstance  in  the  case 
showed  that  it  was  committed  by  some  one  '*lying 
in  wait";  that  there  was  the  absence  of  the  slightest 
suspicion   that  murder  was  committed  except  by 
some  one  "lying  in  wait"  with  intent  to  commit  the 
deed:  and  tbe  Virginia  Code  of  1887,  f  8602.  provides 
in  specific  terms  that  ''murder  by  lying  In  wait,"  is 
mnrder  of  the  first  degree.    There  was  not,  as  the 
jndge  said  in  his  opinion  and  order  setting  aside  the 
rerdictof  the  jury,  a  scintilla  of  evidence  tending, 
even  in  the  slightest  degree,  to  create  the  slightest 
impression  or  suspicion  of  guilt  of  murder  in  the 
second  degree  against  the  prisoner  or  any  other 
person.    And  as  the  jury  acquitted  the  prisoner  of 
being  guilty  of  the  crime  of  murder  in  the  first 
degree,  which  the  court  thought  him  to  be  gnllty 
of,  and  found  him  guilty  of  a  crime  of  which  he 
was  manifestly  not  guilty,  viz.,  murder  in  the  second 
degree,  the  court  deemed  it  to  be  its  duty  to  set  the 
Terdict  aside  as  being  contrary  to  the  law  and  the 
eridence.    Accordingly,  the  verdict  was  set  aside, 
and  a  new  trial  ordered  in  the  case.    On  the  second 
trial  the  counsel  for  the  defendant  presented  an 
affidavit  to  the  court  asking  a  discharge  from  the 
indictment  under  which  he  had  been  convicted  of 
mnrder  ifi  the  second  degree.    "Here  arose  a  con- 
ference between  the  counsel  on  both  sides  and  the 
jndge  as  to  the  next  step  to  be  pursued.    The  com- 
monwealth's attorney  announced  that,  while  he  had 
newer  and  strongrer  evidence  against  the  prisoner 
to  show  the  prisoner's  guilt,  he  had  none  stronger 
than  on  the  first  trial  to  show  murder  in  the  first 
degree.  It  was  then  developed  that.  If  Weatherholtz 
were  tried  for  murder  in  the  second  degree,  and  in 
the  trial  the  commonwealth  left  out  all  evidence  to 
show  that  it  was  murder  in  the  first  degree,  in 
order  that  the  jury  might  bring  in  a  verdict  of 
mnrder  in  the  second  degree  in  conformity  with  the 
law  and  the  evidence   brought  before  it.  yet  the 
counsel  for  the  prisoner  might  bring  in  evidence  to 
show  that  it  was  murder  In  the  first  degree,  if  they 
Chose,  and  not  murder  in  the  second  degree  as 
charged  in  the  indictment,  and  thus  have  a  verdict 


for  murder  In  the  second  degree  set  aside  as  con- 
trary to  the  law  and  the  evidence.  Thus,  as  the  pris- 
oner could  not  be  again  tried  for  murder  in  the 
first  degree,  and,  as  a  verdict  for  murder  in  the 
second  degree  would  be  set  aside  by  the  court, 
there  was  only  one  thing  to  do,  dismiss  the  prisoner. 
The  commonwealth  hesitating  to  enter  a  nolU,  the 
judge  dismissed  the  indictment."  The  result  was 
that  the  prisoner  escaped  punishment  altogether 
for  the  murder  of  his  wife.  The  action  of  the  court 
in  this  case  in  setting  aside  the  verdict  on  its  own 
motion  seems  not  to  have  been  satisfactory  to  the 
bar  of  the  state. 

In  1889.  the  Taylor  Case  arose.  In  Accomac  county. 
Virginia,  involving  the  principle  under  considera- 
tion. See  S  V.  li.  R.  699.  Mrs.  Virginia  A.  Taylor 
was  tried  for  the  murder  of  her  husband  by  poison. 
The  jury  found  her  guilty  of  murder  In  the  second 
degree,  and  fixed  her  punishment  at  five  years  In 
the  penitentiary,  and  the  county  court  sentenced 
her  upon  the  verdict.  Upon  writ  of  error  this  judg- 
ment was  reversed  by  the  circuit  court.  Judob 
GuNTSB  presiding,  the  verdict  set  aside,  and  the 
prisoner  discharged. 

A  case  similar  on  principle,  arose  in  the  county 
court  of  Iioudoun,  in  September  1892.  See  2  V. 
L.  R.  870.  The  facts  were  that  Charles  J.  Downs, 
a  white  man,  was  tried  for  rape  upon  a  negro 
woman.  As  stated  by  Judob  Tbbbs.  the  trial  judge, 
"his  guilt  was  plain,  but  the  woman  was  a  noto- 
rious character,  and  the  jury,  in  an  effort  to 
be  merciful,  very  lllogically  found  him  guilty  of 
an  attempt  to  commit  rape,  as  they  might  have 
done  had  the  facts  warranted  It,  under  the  Code, 
$  4044."  The  prUoner's  caunael  asked  for  a  new  trial, 
quoting  Judob  auNTSB's  decision  in  the  Taylor 
Case,  and  Insisted  that  he  was  entitled  to  his  dis- 
charge. The  facts  as  established,  clearly  showed 
that  there  was  absolutely  no  proof  of  an  unaccom- 
plished attempt,  but  everything  tended  to  show  that 
the  accused  had  wholly  succeeded  in  the  accomplish- 
ment of  his  nefarious  purpose.  This  was  certified 
when  the  case  was  taken  up.  The  court  declining 
to  follow  the  Taylor  Case,  refused  to  set  aside 
the  verdict,  and  award  a  new  trial,  on  the  ground 
that,  though  the  verdict  was  illogical  and  the  error 
manifest,  yet  It  was  not  to  the  prejudice  of  the 
prisoner,  and  he  could  not  be  heard  to  complain 
of  it.  "A  bill  of  exceptions,  setting  forth  these  facts, 
was  at  once  taken,  and  a  writ  of  error  was  asked 
from  the  circuit  court,  but  was  refused  by  Judob 
Keith,  then  circuit  judge.  A  writ  of  error  to  the 
court  of  appeals  was  then  applied  for,  but  was 
refused  by  Judob  Fauntlbbot."  These  cases 
have  furnished  a  subject  for  comment  and  specu- 
lation. None  of  them  are  binding  as  authority, 
yet  the  Downs  Case  would  seem  to  be  entitled 
to  much  weight,  as  a  writ  of  error  from  the  circuit 
court  was  refused  by  Judob  Kbith,  then  presid- 
ing circuit  judge,  and  from  the  supreme  court 
of  appeals  by  Judob  FAUNTiiBBOT. 

A  case  in  point,  from  another  jurisdiction,  pre- 
sents Itself  In  State  v.  Llndsey,  19  Nev.  47,  8  Am.  St 
Rep.  776.  In  this  case  Mrs.  Ldndsey  was  Indicted  for 
the  murder  of  Robert  Pitcher,  by  poison.  The  facts 
clearly  established  that  the  accused  was  guilty  of 
murder  In  the  first  degree.  The  statute,  under  the 
authority  of  which  the  prisoner  was  indicted,  was 
very  similar  In  its  provisions  to  Va.  Code  1887.  $  3668, 
and  W.  Va.  Code  1899.  ch.  144,  S  1.  The  jury  returned 
a  verdict  of  guilty  of  murder  in  the  second  degree, 
and  the  lower  court  refused  to  set  aside  the  verdict. 
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Tbe  appellate  conrt  affirmed  the  judflrment  of  the 
lower  conrt  taoldiuff  that  tbe  Jury  have  tbe  power 
to  fix  crime  as  murder  in  the  second  decree  when 
it  ouffht  under  the  law  and  facts,  to  be  fixed  in  the 
first  decree.  And  further,  if  the  jury  fix  the  crime 
as  murder  in  the  second  decree,  in  a  case  where  the 
law  and  the  facts  make  it  murder  in  the  first  decree, 
it  is  an  error  in  favor  of  the  prisoner,  of  which  the 
law  will  not  take  any  coffnizance,  and  of  which  the 
prisoner  ouffht  not  to  complain.  See  Lane  v.  Ck>m., 
60  Pa.  St.  875. 

2.  Statutory  Provibions. 

Cannot  Be  Tried  for  Hlffhor  Offence  Than  He  Was 
Convicted  of  at  Former  Trial.— If  a  person  indicted  for 
felony  be  by  the  jury  acquitted  of  part  and  con- 
victed of  part  of  the  offence  charged,  he  shall  be 
sentenced  for  such  part  as  he  is  so  convicted  of,  if 
the  same  be  substantially  charg-ed  in  the  indict* 
ment  whether  it  be  felony  or  misdemeanor.  If  the 
verdict  be  set  aside  and  a  new  trial  granted  the 
accused,  he  shall  not  be  tried  for  any  higher  offence 
than  that  of  which  he  was  convicted  on  the  last 
trial.  Va.  Ck>de  1887,  S  4040:  Brlsrss  v.  Ck}m.,  11  Law 
Jour.  189;  Kirk  v.  Ck>m.,  9  Leiffh  627;  Hardy  v. 
Com.,  17  Oratt  609;  Canada  v.  Com.,  28  Qratt  899; 
Pare  v.  Com.,  96  Oratt  948;  Stuart  v.  Com.,  88  Gratt 
960. 

XIV.  APPEAL  AND  ERROR. 

1.  INGINKRAL. 

Presunptioa  In  Appellate  Court.— Where  there  has 
been  a  previous  g-rudffe  and  also  an  immediate 
provocation,  it  is  for  the  jury  to  determine  whether 
the  shooting-  was  induced  by  the  previous  ffrudffe 
or  the  immediate  provocation;  and  it  is  not  for  an 
appellate  court  to  reverse  their  judgment;  which 
the  judg-e  who  tried  the  case,  declines  to  set  aside. 
Read  V.  Com.,  22  Gratt  924;  Trim  v.  Com.,  18  Gratt 
968;  Mitchell  v.  Com.,  88  Gratt  873. 

It  is  likewise  declared  in  Howell  v.  Com.,  26  Gratt 
996,  that  the  jury  havinsr  found  the  prisoner  guilty 
of  murder  in  the  first  decree,  and  the  court  of  trial 
having  refused  to  set  aside  the  verdict  and  grant  a 
new  trial,  the  appellate  court  even  if  they  had  some 
doubt  about  the  sufficiency  of  the  evidence  to  con- 
vict the  prisoner  of  murder  in  the  first  degree,  they 
would  not  reverse  the  judgment 

2.  Rbvivw  of  Qitkstions  of  Fact.— The  question 
whether  a  particular  homicide  is  murder  in  the  first 
or  second  degree  is  one  of  fact  for  the  jury.  Where 
the  jury  has  found  a  case  to  be  one  of  murder  in 
the  first  degree  as  in  other  cases,  the  court  should 
not  disturb  the  verdict  unless  the  finding  of  murder 
in  the  first  degree  be  plainly  and  manifestly  contrary 
to  or  without  sufficient  evidence.  State  v.  Welch, 
86  W.  Va.  690,  15  S.  E.  Rep.  419.  See  Beed  v.  Com.,  98 
Va.  817.  86  S.  E.  Rep.  899. 

8.  GBOUNDS  fob  RSTSB8AL. 

Objection  to  Evidence  Irrelevancy.— If  the  only 
objection  to  the  evidence  was  its  irrelevancy,  and 
it  could  not  possibly  have  prejudiced  the  prisoner, 
then  the  judgment  ought  not  to  be  reversed  for  the 
error  in  not  excluding  it ;  for  to  authorize  the  rever- 
sal of  a  judgment  for  admitting  irrelevant  evidence, 
not  only  must  the  evidence  be  Irrelevant,  but  it 
must  be  of  such  a  nature  as  that  its  admission  may 
have  prejudiced  the  prisoner.  If  he  may  have  been 
so  prejudiced,  even  though  it  be  doubtful  whether 
in  fact  he  was  so  or  not  that  is  sufficient  ground  for 
reversing  the  judgment  Payne  v.  Com.,  81  Gratt 
866 :  Vaughan  v.  Com.,  86  Va.  671,  8  S.  E.  Rep.  684; 
Brown's  Case.  86  Va.  987, 11  S.  £.  Rep.  799  ;  Oliver's  I 


Case,  77  Va.  694  :  Joyce's  Case,  78  Va.  287 ;  lOnney^ 
Case,  26  W.  Va.  148. 

Not  Properly  Admissible.- Sq  in  a  trial  for  murder.  & 
witness  was  allowed  to  testify  that  goods  found  in 
the  prisoner's  iouse  when  arrested  for  the  homicide 
were  stolen  from  him.  It  was  held  that  while  such 
evidence  was  not  strictly  admissible,  the  prisoner 
was  not  prejudiced  thereby,  as  he  had  previoosly 
confessed  that  such  were  the  facts.  Com.  v.  Brown, 
90  Va.  671, 19  S.  E.  Rep.  447. 

Oi^lectlon  to  Instruction.— And  it  is  not  ground  for 
the  reversal  of  the  judgment  that  in  giving  an  in- 
struction in  other  respects  right  it  concloded  u 
follows:  "And  if  there  be  a  reasonable  doabt 
whether  the  prisoner  had  willed,  deliberated  and 
premediuted  to  kill  the  deceased,  or  to  do  him  some 
serious  and  bodily  injury  which  would  probably 
have  occasioned  his  death,  the  jury  ought  not  to  find 
him  guilty  of  murder  in  the  first  degree.'*  Honesty 
V.  Com.,  81  Va.  888. 

Improper  Reference  to  Character  i^  riiie flat  At- 
torney.—A  motion  in  arrest  of  judgment  on  the 
ground  that  the  commonwealth's  attorney  in  his 
argument  referred  to  the  character  of  the  aocosed, 
will  not  be  sustained  where  no  exception  was  taken 
thereto  until  after  the  verdict  Puryear  ▼.  Com., 
88  Va.  61, 1  S.  £.  Rep.  613. 

4.  ThbWbit. 

When  It  Lies.— No  writ  of  error  lies  to  the  judg- 
ment of  a  court  of  oyer  and  terminer,  condemning 
a  slave  to  death.  Peter,  Slave,  v.  Com.,  2  Va.  Cas. 
880. 

Rule  of  Decision  When  Evidence  Certtfled.— Upon  a 
writ  of  error  to  a  judgment  overruling  a  motion  to 
set  aside  a  verdict  and  award  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to  the  evidence, 
and  the  evidence  and  not  the  facts  is  certified  in 
the  bill  of  exceptions,  this  court  will  not  reverse 
the  judgment  unless,  after  rejecting  all  the  con- 
flicting oral  evidence  of  the  exceptor,  and  giving 
full  faith  and  credit  to  that  of  the  adverse  party, 
the  decision  of  the  trial  court  still  appears  to  be 
wrong.  State  v.  Flanagan,  96  W.  Va.  116 ;  State  v. 
Baker,  88  W.  Va.  819.  10  S.  E.  Rep.  688. 

XV.  DISCHARGE. 

Where,  on  indictment  for  murder,  defendaat% 
motion  in  arrest  of  judgment  is  overruled,  and  on 
the  following  day  of  the  term  the  court  of  its  own 
motion,  sets  the  verdict  aside,  and  remands  de- 
fendant for  another  trial,  he  is  not  entitled  to  bis 
discharge,  on  the  ground  that  his  motion  in  arrest 
of  judgment  was  sustained.  Curtis  v.  Com..  87  Va. 
689, 18  S.  E.  Rep.  78. 

XVL  SENTENCE. 
Power  off  Covrts  In  QeneraL— A  circuit  anperior 
court  not  adverting  to  the  statute  of  18S>-83.  ch. 
19,  S  2.  sentenced  a  convict  to  solitary  confine- 
ment to  the  penitentiary  for  one-sixth  of  tbe  term 
of  imprisonment  fixed  by  the  verdict;  Judgment 
was  reversed  for  this  cause ;  but  the  general  court 
proceeded  to  enter  judgment  that  the  solitary  con- 
finement shall  be  one-twelfth  of  the  term,  according 
to  that  statute.    Brooks  v.  Com.,  4  Lielgb  669. 

XVII.  PUNISHHENT. 

1.  IN  GiMSBAL.— Confinement  in  the  penitentiary 
for  life  is  not  too  severe  a  punishment  for  a  person 
who  unlawfully,  knowingly,  and  wilfully  invades 
another's  premises  armed,  and  then  shoots  the 
owner  who  attempts  in  a  lawful  manner  to  remove 
him  therefrom.  State  v.  Kohne  (W.  Va.  1900).  V 
S.  £.  Rep.  668. 
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2.  MUBDSB. 

a.  Firsi  2>wrM.— Murder  of  the  first  decree  shall  be 
punished  with  death.  Va.  Code  1887,  S  8668;  W.  Va. 
Code  1899.  ch.  144, 1  2. 

b.  Second  i?€<;r««.— Murder  In  the  second  decree 
shall  be  punished  by  confinement  in  the  peniten- 
tiary not  less  than  five  nor  more  than  eighteen 
jears.  Va.  Code  1887,  S  8664;  West  Va.  Code  1899,  S  8. 
See  K\ng  v.  Com.,  8  Va.  Cas.  78;  Lewis  v.  Com.,  81 
Va.416. 

iL  Mahslaughthl 

a.  Fol»«tery.— Voluntary  manslaughter  shall  be 
ponished  by  confinement  in  the  penitentiary  not 
less  than  one  nor  more  than  five  years.  Va.  Code 
1887,  S  3666;  W.  Va.  Code  1899,  ch.  144.  S  4.  See  Bull's 
Case,  14  Qratt.  618;  Poindezter's  Case,  88  Gratt  766; 
HcWhirt*8  Case,  8  Gratt.  594;  Stuart  t.  Com.,  88 
Gratt  960;  Dock  ▼.  Com.,  21  Gratt.  909. 

b.  /iiro{iM<ary*— luToluntary  manslauffhter  is  a 
misdemeanor  under  the  codes  of  Virginia  and 
West  Virginia  and  punishable  at  the  discretion  of 
the  jury,  by  fine  or  imprisonment  in  Jail,  either  or 
both.  Mx  parts  Garrison,  86  W.  Va.  686, 16  S.  E.  Rep. 
417;  Va.  Code  1887,  f  8666;  W.  Va.  Code  1899,  ch.  144, 

xvni  BXBCunoN. 

1.  SmTEHGX  OV  DSATH. 

loOeoeraL— The  clerk  of  the  court  pronouncing  a 
sentence,  as  soon  as  may  be  thereafter,  shall  de- 
liver a  certified  copy  thereof  to  the  officer  of  the 
court,  who  shall  cause  the  same,  at  the  appointed 
time,  to  be  executed  by  hanging  the  convict  by  the 
neck  until  he  is  dead.    Va.  Code  1887,  S  4068. 

If  there  is  a  yard  of  sufficient  size  enclosed  by  a 
wall  around  or  adjoining  the  Jail,  the  sentence  shall 
be  executed  within  such  yard,  unless  the  court  di- 
rect otherwise.  There  shall  be  present  at  the 
execution  besides  the  officers  of  the  court,  such 
other  officers  and  such  guards  and  assistants  as  the 
officer  executing  the  sentence  shall  see  fit.  He  shall 
request  the  presence  of  the  attorney  for  the  com- 
monwealth and  the  clerk  of  the  court,  and  of  twelve 
respectable  citizens  including  a  physician  or  sur- 
geon, and  he  shall  permit  the  presence  of  the  coun- 
sel of  the  convict,  and  of  such  ministers  of  the 
gospel  as  he  shall  desire,  and  of  such  of  the  con- 
vicrs  relations  as  the  officer  shall  deem  prudent 
Va.  Code  1887. 1  4068. 

By  Act  of  April  8, 1879,  it  is  declared  that  It  "shall 
not  be  lawful  hereafter  to  execute  the  death  penalty 
on  any  condemned  criminal  in  a  public  manner, 
but  within  an  enclosure,  which  shall  exclude  the 
public  view,  and  in  the  presence  only  of  such  officers 
of  the  law  as  may  be  necessary  to  see  that  the  sen- 
tence of  the  court  is  properly  carried  into  effect** 
Acts  18n-78.  p.  880;  Va.  Code  1887,  f  4068;  W.  Va. 
Code  1880,  ch.  160,  f  9. 

2.  SsRTSsrcB  TO  PuNTrnrriABT.— The  officer  of  the 
court  shall  deliver  the  convict  at  the  penitentiary 
as  soon  as  may  be.  He  may  summon  a  guard  of  one 
person  if  he  deem  it  necessary;  and  by  order  of  the 
court.  Judge,  or  justice  by  whose  Judgment  or  order 
the  prisoner  is  removed,  a  stronger  guard  may  be 
provided.  If  the  officer  fall  to  deliver  the  convict 
within  a  reasonable  time  he  forfeits  one  hundred 


dollars.  The  clerk  is  also  required  under  a  similar 
penalty  to  transmit  to  the  superintendent  a  full 
copy  of  the  trial  and  conviction.  Va.  Code  1887,  S 
4066  et  »€Q. 

The  rules  prescribed  for  the  government  of  the 
penitentiary  may  be  seen,  Va.  Code  1887,  ff  4110-4178; 
Acts  1889-90,  pp.  196-197;  Acts  1891-02,  pp.  506-611;  W. 
Va.  Code  1899,  ch.  160,  %  12. 

8.  Tim  or  ExxcunoN.— Sentence  of  death,  except 
for  insurrection  or  rebellion,  shall  not  be  executed 
sooner  than  thirty  days  after  the  sentence  pro- 
nounced. W.  Va.  Code  1899,  ch.  160,  %  8;  Va.  Code 
1889.  %  4061. 

4.  MODB  OV  iNllilGTIllG  DEATH  PKrAI/TT.— Whilst 

punishment  by  death  in  England  and  in  the  United 
States  until  recently,  has  been  Inflicted  by  hanging, 
yet  it  is  not  contrary  to  the  United  States  constitu- 
tion to  inflict  it  in  another  way,  as  by  electricity, 
provided  that  mode  is  prescribed  by  statute  before 
the  accused  is  sentenced  to  death  in  another  mode. 
Thus,  in  Kemmler*s  Case,  186  U.  S.  486,  10  Sup.  Ct. 
Bep.  080,  it  was  held  that  the  law  of  New  York, 
N.  Y.  Code.  1888.  ch.  489,  providing  that:  "Punish- 
ment of  death  must  in  every  case  be  inflicted  by 
causing  to  pass  through  the  body  of  the  convict 
a  current  of  electricity  of  sufficient  intensity 
to  cause  death,**  does  not  violate  the  constitution 
of  the  United  States,  amendment  14,  which  pro- 
vides that  "No  state  shall  mfake  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,**  by  Imposing  a 
criminal  punishment 

To  change  the  mode  of  execution  after  conviction 
would  make  the  law  export  facto,  and  therefore  void. 
Thus,  in  Medley*s  Case.  134  U.  S.  160. 10  Sup.  Ct  Rep. 
884,  the  act  of  Colorado,  approved  April  14. 1880,  came 
before  the  supreme  court  of  the  United  States  for 
construction.  It  repealed  all  former  acts  in  con- 
flict with  it  and  provided  that  a  person  convicted 
of  a  capital  crime  and  under  sentence  of  death, 
shall  be  placed  in  the  penitentiary,  and  there 
kept  in  solitary  confinement  until  he  is  hung; 
and  only  certain  persons  shall  be  permitted  to 
see  him.  and  these  only  in  accordance  with  the 
prison  regulations;  whereas,  the  acts  repealed 
permitted  such  convict  to  be  kept  in  the  prison 
of  the  county  where  his  friends  resided,  and 
where  the  sheriff  and  his  attendants,  and  his  reli- 
gious advisers  and  legal  counsel,  might  visit  him 
without  hindrance  of  law.  The  act  further  pro- 
vided that  the  warden  of  the  penitentiary  shall  fix 
the  particular  day  and  hour  for  execution  of  the 
sentence,  and  the  prisoner  be  kept  in  ignorance  of 
it;  whereas,  before  the  passage  of  the  act  the  court 
flxed  the  day  of  execution,  and  it  was  made  known 
to  the  prisoner.  It  was  held  that  the  act  imposed 
further  punishment  than  the  acts  repealed,  and 
was  therefore  ex  pott  facto  as  to  crimes  committed 
before  it  went  into  effect  See  In  re  Savage,  184  U. 
S.  176,  10  Sup.  Ct  Rep.  889. 

The  officer  who  executes  a  sentence  of  death  shall 
certify  the  fact  to  the  clerk  of  the  court  who  shall 
flle  a  certiflcate  with  papers  in  the  case.  Va.  Code 
1887, 1 4064. 
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ACCOMPLICES. 

The  confessions  or  admissions  of  an  ac- 
complice in  a  felony,  made  after  the  com- 
mission and  completion  of  the  offence,  are 
not  competent  evidence  against  a  prisoner, 
even  thoug^h  a  previous  conspiracy  and 
combination  between  the  prisoner  and  the 
accomplice  to  commit  the  felony  has  been 
proved.  Hunter's  Case,        641 

ADMISSIONS. 

1.  A  paper  signed  by  an  adm*r  defendant 
in  the  lifetime  of  his  intestate,  not  appear- 
ing to  have  been  signed  as  agent  of  the  in- 
testate, is  not  competent  evidence  as  the 
admission  of  a  party  on  the  record. 

Gaines'  adm'r  v.  Alexander,  257 

2.  What  confessions  of  an  accomplice  in 
a  felony  are  not  competent  evidence  against 
a  confederate.  See  Accomplices,  No.  1, 
and  Hunter's  Case,        641 

ADULTERY  AND  FORNICATION. 

1.  In  an  indictment  for  lewd  and  las- 
civious cohabitation,  the  offence  is  charged 
from  a  day  prior  to  the  day  when  the  statute 
went  into  effect,  but  as  continuing  to  a  day 
after  the  commencement  of  the  act.  The 
indictment  is  good. 

Nichols  &  Janes'  Case,        589 

2.  The  act,  1  Rev.  Code,  ch.  141,  {  6,  p. 
555,  which  makes  the  oaths  of  two  credible 
witnesses  necessary  to  a  conviction  in  a 
case  of  adultery  and  fornication,  is  repealed 
by  ch.  27,  {  2,  p.  164,  of  the  Criminal  Code, 
Sess.  Acts  1847-8.         Cregor's  Case,        591 

3.  One  credible  witness  is  now  sufficient 
to  authorize  a  conviction  for  adultery  or 
fornication.  Idem,        591 

AGENTS. 
See  Principal  and  Agent. 

ALEXANDRIA. 

A  cause  on  appeal  from  the  decision  of 
the  Circuit  court  of  the  district  of  Alexan- 
dria, pending  in  the  Supreme  court  of  the 
United  States  at  the  time  of  the  retrocession 
of  the  county  of  Alexandria  to  the  State  of 
Virginia,  was  properly  heard  and  decided 
by  that  Court  after  the  retrocession ;  and 
its  decision  was  properly  sent  down  to  the 
Circuit  court  for  the  city  of  Alexandria, 
established  by  the  legislature  of  Virginia, 
and  is  to  be  enforced  by  that  Court. 

M'Laughlin   v.    The  Bank  of  Poto- 
mac &  als.,  "^68 

AMENDMENTS. 

1.  In  an  section  against  an  executor  on  a 
note    signed    by    him    as    such,    there  is  a 


judgment  by  default  de  bonis  propriis.  If 
this  is  error,  it  is  to  be  corrected  by  motion 
to  the  Court,  and  not  by  appeal. 

Snead  v,  Coleman  &  wife,  JOO 

2.  A  replication  to  a  plea,  relying  on  a 
covenant  but  failing  to  make  profert  of  it, 
is  demurred  to,  and  the  demurrer  is  sus- 
tained on  this  ground.  It  is  proper  to  allow 
the  plaintiff  to  amend  the  replication  by 
adding  the  profert  of  the  covenant. 

Bowles'  ex'or  v.  Elmore's  adm'x,       385 

APPELLATE  COURTS. 

1.  A  writ  of  error  coram  vobis  does  not 
lie  in  the  Supreme  court  of  appeals. 

Reid's  adm'r  v.  Strider's  adm'r,       76 

690  *2.  Where  a  party  to  a  cause  pend- 
ing in  the  Supreme  court  of  appeals, 
dies  pending  the  appeal,  it  is  not  necessary 
to  revive  the  cause  in  the  name  of  his  rep- 
resentative; but  the  case  may  be  revived 
when  it  goes  back  to  the  Court  below. 

Idem,        76 

3.  The  Court  of  appeals  has  no  jurisdic- 
tion to  grant  a  writ  of  error  in  a  criminal 
case,  or  to  a  judgment  upon  an  application 
for  a  writ  of  habeas  corpus. 

Bell  V.  The  Commonwealth,  201 

4.  The  judicial  notice  to  be  taken  of  pri- 
vate and  local  laws  that  appear  to  have  been 
relied  on  in  the  Court  below,  is  the  same 
as  that  given  to  laws  of  a  public  nature ; 
and  has  reference  to  the  hearing  of  the 
cause  in  the  appellate  Court,  whether  de- 
cided before  or  after  the  commencement  of 
the  act.     Code  of  1849,  ch.  51,  {  1,  p.  660. 

Somerville  v.  Wimbish,  205 

5.  Upon  an  appeal  to  the  Court  of  appeals, 
from  a  final  judgment,  decree  or  order,  if 
the  appeal  bond  is  not  given  within  five 
years  from  the  date  of  said  judgment,  de- 
cree or  order,  the  appeal  will  be  dismissed. 

Yarborough  &  wife  v,  Deshazo,  374 

6.  The  proviso  in  the  act  for  limitation 
of  suits,  as  to  rights  existing  when  the 
Code  took  effect,  ch.  149,  {  19,  p.  540,  is 
restricted  to  actions  and  rights  barred  by 
that  chapter;  and  does  not  extend  to  the 
law  limiting  and  regulating  appeals. 

Idem,        374 

7.  The  appellate  Court  will  presume  that 
a  jury  in  a  criminal  case  were  discharged 
for  sufficient  cause,  and  that  the  defendant 
consented  to,  or  acquiesced  therein,  unless 
the  record  shews  that  he  objected. 

Dye's  Case,        662 

APPELLATE  JURISDICTION. 

1.  To  the  judgment  of  a  County  court  re- 
fusing to  permit  a  person  named  as  exec- 
utor in  a  will,    to    qualify    without    giving 
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security,  an   appeal   demandable   of  right, 
lies  to  the  Circuit  court. 

Fairfax  v.  Fairfax's  ex' or,  36 

2.  A  paper  signed  and  endorsed  in  blank, 
is  filled  up  as  a  common  promissory  note, 
and  value  paid  for  it.  Pending  an  action 
against  the  endorser,  the  endorsement  is 
filled  up  as  a  guaranty,  but  it  is  counted 
on  both  as  an  original  promise  and  a  guar- 
anty. There  is  a  judgment  for  the  defend- 
ant on  a  case  agreed,  and  on  appeal  the 
judgment  is  reversed,  and  a  judgment  given 
against  him  as  an  original  surety,  without 
sending  the  case  back  to  have  the  endorse- 
ment erased  and  filled  up  as  an  original 
promise.  . 

Orrick  v.  Colston,  189 

3.  l!^he  Court  of  appeals  has  no  jurisdic- 
tion to  grant  a  writ  of  error  in  a  criminal 
case,  or  to  a  judgment  upon  an  application 
for  a  writ  of  habeas  corpus. 

Bell  V.  The  Commonwealth,  201 

4.  The  act  in  the  Code  limiting  appeals 
to  the  Court  of  appeals  to  $200,  applies  to 
cases  decided  before  the  act  went  into  effect, 
when  the  application  for  an  appeal  is  made 
since. 

M'Gruder  v.  Lyons,  233 

5.  If  upon  appeal  from  a  final  judgment, 
&c.,  the  appeal  bond  is  not  given  within 
five  years  from  the  judgment,  &c.,  the  ap- 
peal will  be  dismissed. 

Yarborongh  A  wife  v.  Deshazo,  374 

6.  The  proviso  in  the  act,  ch.  149,  {  19, 
p.  540,  does  not  extend  to  the  law  limiting 
and  regulating  appeals.  Idem,        374 

7.  A  case  in  which  there  has  been  a  final 
decree  is  not  a  pending  suit  in  the  sense  of 
the  Code,  ch.  16,  i  18,  p.  101,  and  ch.  216, 
i  2,  p.  800.  Idem,        374 

8.  When  the  rejection  of  a  second  plea  is 
not  ground  for  reversing  the  judgment  upon 
appeal.     See  Error,  No.  2,  and 

Fleming  v.  Toler,  310 

ARDENT  SPIRITS. 

1.  Two  persons  may  be  jointly  indicted 
or  proceeded  against  by  information,  for 
retailing  ardent  spirits  without  a  license. 

Harris  &  Hickman's  Case,  600 

2.  Upon  their  conviction  there  should  be 
a  separate  fine  of  $30  against  each  of  them. 

Idem,        600 

3.  In  an  indictment  for  retailing  ardent 
spirits  without  a  license,  to  be  drank  where 
sold,  it  is  not  error  to  use  the  word  **or," 
in  speaking  of  the  various  kinds  of  liquors 
charged  to  have  been  sold. 

Morgan's  Case,        592 

691  »ARSON. 

1.  An  indictment  for  arson  accord- 
ing to  the  common  law  form,  is  sufficient 
in  a  case  of  arson  in  the  day  time. 

Curran's  Case,        619 

2.  But  it  is  more  appropriate  to  charge 
the  burning  in  the  day  time. 

Idem,        619 


3.  For  the  offence  of  burning  at  night,  it 
seems  the  indictment  must  charge  the 
burning  in  the  night.  Idem,       619 

4.  Quaere :  If  the  common  law  offence  of 
arson  is  abolished.  Idem,        619 

5.  The  indictment  charges  the  burning 
the  dwelling  house  of  E  on  the  11th  of  Feb- 
ruary 1850.  The  verdict  is,  * 'guilty  of 
arson  in  the  day  time,  on  the  11th  Feb- 
ruary 1850."  The  verdict  is  sufficiently 
certain.  Idem,        619 

ASSIGNEES. 

T  the  holder  of  a  bond  agrees  to  assign 
it  to  D  to  indemnify  him  for  becoming  his 
surety,  but  the  bond  not  being  present  is 
not  then  assigned.  Afterwards  T  commits 
an  act  of  bankruptcy,  upon  which  he  is 
duly  declared  a  bankrupt.  After  the  act  of 
bankruptcy  Y  assigns  the  bond  to  D  who 
collects  the  money.  D  is  entitled  to  hold  it 
as  against  the  general  assignee  of  the 
bankrupt. 

Tucker  v.  Daly,  assignee,  330 

ASSUMPSIT. 
See  Indebitatus  Assumpsit. 

ATTACHMENTS— Foreign. 

1.  In  a  proceeding  by  foreign  attachment, 
the  home  defendant  having  property  of  the 
absent  defendant  in  his  possession,  for  the 
keeping  of  which  the  absent  defendant  is 
indebted  to  him,  is  entitled  to  have  his 
claim  first  satisfied  out  of  the  property  as 
against  the  attaching  creditor. 

Williamson  v.  Gayle  &  als.,  152 

2.  The  attaching  creditor  having  estab- 
lished his  debt,  is  entitled  to  a  personal  de- 
cree against  the  absent  debtor,  though  the 
whole  property  attached  is  exhausted  in 
paying  the  debt  of  the'home  defendant. 

Idem,         152 

ATTORNEY  AT  LAW. 

1.  An  attorney  at  law  receives  a  claim 
for  collection,  on  which  he  brings  a  suit 
and  obtains  a  judgment.  He  then  receives 
from  the  debtor,  a  bond  on  which  he  is  to 
sue,  and  after  deducting  his  fee  and  com- 
mission, is  to  apply  the  balance  to  the 
credit  of  the  judgment.  The  attorney  re- 
ceives the  money  on  the  bond,  but  does  not 
pay  it  over  to  the  creditor.  This  is  a  valid 
payment  by  the  judgment  debtor. 

Smith's  adm'r  v.  Lamberts,  138 

2.  The  powers  of  an  attorney  at  law  in 
the  prosecution  and  collection  of  claims  pat 
into  his  hands  for  collection,  considered 
and  stated.  Idem,  138 

AUTREFOIS  CONVICT. 

A  conviction  for  advising  one  slave  to 
abscond  is  no  bar  to  a  prosecution  for  ad- 
vising another  slave  to  abscond;  though 
the  advising  was  to  both  at  one  time  by 
the  same  words  and  acts. 

B.  Smith's  Case,        593 

BANKRUPTS. 

Y  the  holder  of  a  bond,  agrees  to  assign 
it  to  D  to  indemnify   him  for  becoming  his 
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surety,  but  the  bond  not  being^  present  is 
not  then  assigrned.  Afterwards,  Y  commits 
an  act  of  bankruptcy,  upon  which  he  is 
duly  declared  a  bankrupt.  After  the  act  of 
bankruptcy  Y  assigns  the  bond  to  D  who 
collects  the  money.  D  is  entitled  to  hold 
it  as  against  the  general  assignee  of  the 
bankrupt. 

Tucker  v.  Daly,  assignee,  330 

BONDS. 

1.  How  payments  are  to  be  applied  in 
satisfaction  of  bonds  where  there  are  sev- 
eral due  at  successive  periods.  See  Pay- 
ments, No.  1,  and 

Ross's  ex'orz'.  M'Lauchlan's  adm'r 

&  als.,  86 

Same  v.  Haden's  adm'r,  86 

2.  When  payments  are  to   be  applied  to  a 
judgment   rather  than  to  bonds.     See  Pay- 
ments, No.  2,  3,  and  Idem,        86 

692  *3.  A  voluntary  bond  executed  for 
a  specific  purpose  and  upon  an  ex- 
pressed precedent  condition,  if  the  purpose 
has  been  effected  otherwise,  the  bond  can- 
not be  enforced  by  the  obligee. 

Columbian     College     v.     Clopton's 
adm'r  Ac,  168 

4,  The  penalty  and  condition  of  a  bond 
for  the  payment  of  money  are  in  the  same 
snm.  It  is  proper  to  treat  it  as  a  single 
bill,  and  to  give  judgment  for  the  amount 
of  the  bond  with  interest  from  the  time  of 
payment. 

Fleming  w.  Toler,  310 

BURGLARY. 

The  only  covering  to  an  opening  for  a 
window  is  a  cloth  hung  over  two  nails  at 
the  top  and  loose  at  the  bottom.  Quaere :  If 
the  removing  the  cloth  from  one  of  the 
nails  is  a  sufficient  breaking  to  constitute 
burglary.  Hunter's  Case,        641 

CHOSES  IN  ACTION. 

1.  The  wife's  remainder  in  slaves  is  sold 
by  her  husband,  who  dies  in  the  lifetime  of 
the  life-tenant,  leaving  his  wife  surviving. 
She  is  entitled  to  the  slaves  as  against  the 
purchaser  for  value  from  the  husband. 

Moore  v,  Thornton  &  als.,  99 

2.  Though  the  purchaser  from  the  hus- 
band acquires  the  interest  of  the  life-tenant 
in  one  of  the  slaves,  in  the  lifetime  of  the 
husband,  yet  the  wife  surviving  is  entitled 
to  the  slave.  Idem,        99 

COMMON  CARRIERS. 

A  common  carrier  contracts  to  deliver  a 
crop  of  wheat  at  an  agreed  price  per  bushel. 
A  large  proportion  of  the  crop  is  delivered 
in  good  order;  but  from  the  unavoidable 
effects  of  a  storm  a  small  part  is  delivered 
in  a  damaged  condition,  and  another  small 
portion  is  lost.  In  an  action  by  the  com- 
mon carrier  for  the  freight,  he  is  entitled 
to  recover  under  the  common  indebitatus 
count,  the  agfreed  price  for  the  whole  quan- 
tity so  delivered  or  lost. 

Gait  V,  Archer,  307 


CONCEALED  WEAPONS. 


A  jury  may  well  find  an  habitual  or  gen- 
eral wearing  of  concealed  weapons,  from 
evidence  that  the  defendant  was  seen  once 
wearing  them  under  circumstances  which 
satisfies  the  jury  it  was  his  general  prac- 
tice. Hicks'  Case,        597 

CONDITIONS. 

1.  Quaere:  If  a  Court  of  equity  will  re- 
lieve against  a  condition  precedent  where 
the  subject  admits  of  compensation,  or  the 
parties  can  be  placed  in  the  same  condition 
in  which  they  would  have  been  if  the  con- 
dition had  been  performed;  and  there  has 
been  a  substantial  performance  of  the  con^ 
dition. 

Columbian     College     v.    Clopton's 
adm'  r,  &c.,  168 

2.  The  penalty  and  condition  of  a  bond 
for  the  payment  of  money,  is  in  the  same 
sum.  It  is  proper  to  treat  it  as  a  single 
bill  and  to  give  judgment  for  the  amount 
of  the  bond,  with  interest  from  the  time  of 
payment. 

Fleming  v.  Toler,  310 

CONFESSIONS. 

What  confessions  of  an  accomplice  in  a 
felony  are  not  competent  evidence  against 
a  confederate.     See  Accomplices,  No.  1,  and 

Hunter's  Case,        641 

CONTRACTS. 

1.  What  contracts  of  sale  are  not  so  per- 
fected as  to  pass  the  property.  See  Sales, 
No.  1,  and 

Dixon  V.  Myers  &  Co.,  240 

2.  What  false  representations  will  avoid 
a  contract  for  the  sale  of  stocks  in  a  gold 
mining  company.     See   Sales  No.  2,  3,  and 

Crump     V,    United   States    Mining 
Company,  352 

3.  If  the  representations  made  by  the 
vendors  were  true,  and  they  suppressed  no 
material  fact,  the  subsequent  failure  of  the 
mine  in  value  and  productiveness,  does  not 
impair  the  right  of  the  vendors  to  enforce 
the  contract.  Idem,        352 

4.  When  party  to  compromise  may  avoid 
it  for  mistake.     See  Mistake,  No.  1,  and 

Ross'  ex'or  v.  M'Liauchlan's   adm'r 

&  als.,  86 

Same  v,  Haden's  adm'r,  86 

CONVEYANCES— Fraudulent. 

1.  The  grantor  in  an  absolute  con- 
693  veyance  *of  personal  property,  re- 
maining in  possession  thereof,  raises 
the  presumption  of  fraud,  and  he  must  rebut 
it  by  proving  the  fairness  and  bona  fides  of 
the  transaction. 

Curd  V,  Miller's  ex'ors,  185 

2.  W  being  largely  indebted  in  proportion 
to  his  property,  made  a  gift  of  slaves  to  his 
married  daughter;  and  her  husband  re- 
mained in  possession  of  them  for  eight 
years.  Judgment  having,  been  recovered 
against  W  on  some  of  these  debts,  and  also 
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on  debts  contracted  since  the  gift,  B  be- 
came the  security  of  W  in  the  forthcoming 
bonds,  and  was  compelled  to  pay  the  money. 
He  then  recovered  a  judgment  against  W 
for  the  amount  so  paid  by  him ;  and  all  the 
property  of  W  having  been  then  sold,  by 
the  directions  of  B  his  executions  were 
levied  on  the  slaves  given  by  W  to  his 
daughter,  and  upon  their  increase.  The 
slaves  were  liable  to  satisfy  the  debt  of  B. 
Wilson  V.  Buchanan,  334 

3.  When  sheriff  should  sue  to  set  aside 
fraudulent  conveyances.  See  Insolvent 
Debtor,  No.  1,  and 

Clough  &c.  V.  Thompson,  26 

CORPORATIONS. 

1.  In  an  action  by  a  corporation,  the 
question  whether  the  corporation  has  for- 
feited its  charter  is  not  open  for  enquiry, 
unless  the  forfeiture  has  been  ascertained 
by  the  sentence  of  a  Court  in  a  proper  pro- 
ceeding for  the  purpose. 

Crump    v»    United     States    Mining 
Company,  352 

2.  The  organization  of  a  corporation  may 
be  proved  by  its  records  and  parol  proof, 
without  the  production  of  its  list  of  sub- 
scribers. Idem,        352 

3.  The  stockholders  of  a  corporation  hav- 
ing directed  the  directors  to  create  new 
stock  and  sell  it,  and  the  directors  having, 
instead  of  doing  this,  acquired  original 
stock  and  sold  it,  their  act  may  be  subse- 
quently ratified  by  the  stockholders,  so  as 
to  render  the  sales  valid  against  the  pur- 
chasers. Idem,        352 

4.  The  president  of  a  corporation  is  not 
ex  officio  the  agent  of  the  corporation  to 
sell  property  which  it  may  direct  to  be  sold ; 
and  unless  appointed  the  agent  to  sell,  his 
representations  will  not  affect  the  corpora- 
tion. Idem,        352 

5.  A  debt  is  due  to  a  partnership,  and 
the  partners  are  afterwards  incorporated, 
and  the  debt  then  becomes  the  debt  of  the 
corporation.  It  is  competent  to  sue  for  it 
in  the  corporate  name,  in  a  Court  of  equity. 

Griffin's  ex'or  &   als.  v.  A.  Macau- 
lay's  adm*r,  476 
Dismal  Swamp  Land  Co.  v.  Same,     476 

COURTS. 

Of  appeals,  see  Appellate  Courts. 
Circuit  courts,  see  Alexandria. 
See  E^xamining  Courts. 

COVEJNANTS. 

1.  Salt  works  are  rented  for  two  thirds  of 
the  salt  manufactured,  and  the  lessee  cove- 
nants to  make  at  least  60,000  bushels  of  salt 
in  each  year.  For  the  failure  to  make  the 
salt  the  proper  action  is  for  the  damages 
occasioned  thereby,  and  to  the  extent  of 
such  failure ;  and  not  for  a  specific  rent  of 
40,000  bushels  of  salt. 

Prestons  v,  M'Call,  121 

2.  During  the  first  year  the  lessees  with 
the  assent  of  the  lessors,  assign  their  lease, 
and  the  assignees  covenant   to  assume  and 


pay  all  the  contracts,  debts  and  liabilities 
of  the  lessees,  relating  to  the  salt  making 
business:  and  the  next  day  the  assignees 
take  a  new  lease,  paying  a  money  rent 
The  taking  a  new  lease  operated  as  a  sur- 
render of  the  first,  and  extinguished  the 
liabilities  of  the  assignees  prospectively; 
and  as  assignees  they  were  not  liable  for 
prior  breaches  of  contract  by  the  assignors. 

Idem,        121 

3.  The  assignees  were  liable  by  their 
contract,  to  the  lessors  for  arrears  of  salt 
rent,  whether  the  salt  was  then  on  hand  or 
had  been  sold.  Idem,       121 

4.  The  surrender  of  the  first  lease  before 
the  end  of  the  year  prevented  a  breach  of 
the  covenant  to  manufacture  60,000  bushels 
of  salt  in  each  year.  Idem,        121 

5.  Though  the  lessors  were  not  parties  to 
the  assignment  of  the   lease,  yet  as  it  was 

made  with  their  assent,  which  by  the 
694      terms   of   the   lease   was  ^necessary, 

they  have  the  right  to  enforce  the 
contract  of  the  assignees  to  pay  the  debts 
of  the  lessees,  so  far  as  they  are  concerned. 

Idem,        121 

6.  The  contract  between  the  lessees  and 
assignees  was  not  for  an  indemnity,  but 
for  their  complete  exoneration,  by  the  en- 
gagement of  the  assignees  to  relieve  them 
therefrom.  Idem,        121 

7.  The  maker  of  a  note  becomes  the  bail 
of  the  holder,  and  they  enter  into  a  cove- 
nant by  which  the  maker  is  to  hold  the  note 
until  his  liability  as  bail  ceases,  and  then 
to  return  it.  The  note  is  not  merged  in 
the  covenant. 

Bowles'  ex'or  v.  Elmore*s  adm'x,      385 

CRIMINAL   JURISDICTION  AND 
PROCEEyDINGS. 

Misdemeanors. 

1.  A  motion  to  quash  a  presentment  for 
a  misdemeanor  because  the  constitutional 
conclusion  is  omitted,  should  be  overruled, 
if  the  attorney  asks  that  a  rule  for  filing 
an  information  may  be  issued  upon  it. 

Christian's  Case,        631 

2.  The  judgment  of  the  Court  overruling 
the  motion  to  quash  the  presentment,  affords 
no  reason  against  giving  leave  to  file  the 
information.  Idem,        631 

3.  The  issuing  process  against  the  de- 
fendant to  answer  the  presentment,  fur- 
nishes no  reason  against  granting  leave  to 
file  the  information.  Idem,        631 

4.  Two  persons  may  be  jointly  indicted 
or  proceeded  against  by  information,  for 
retailing  ardent  spirits  without  a   license. 

Harris  a.  Hickman's  Case,        600 

5.  Upon  their  conviction  there  should  be 
a  separate  fine  of  $30  against  each. 

Idem.        600 

6.  If  it  does  not  appear  on  the  record  that 
the  defendant  objected,  it  will  be  presumed 
in  the  appellate  Court,  that  the  jury  was 
discharge  for  sufficient  cause,  and  with 
the  consent  of  the  defendant. 

Dye's  Case,        662 
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7.  In  cases  of  misdemeaxior  the  Court  has 
anthoritj  to  discharge  the  jury  without  the 
consent  of  the  defendant.  Idem,        662 

Felonies. 

8.  If  the  examining-  Court  sits  during  the 
session  of  the  Circuit  court  to  which  the 
prisoner  is  sent  for  further  trial,  that  term 
of  the  Circuit  court  is  not  one  of  the  two 
at  which  he  is  required  to  be  indicted  or  be 
discharged  from  imprisonment. 

Bell's  Case,        646 

9.  An  indictment  having  been  quashed 
npon  a  demurrer  to  a  defective  replication 
to  a  plea,  another  indictment  may  be  found 
for  the  same  offence,  without  another  trial 
before  the  examining  Court. 

Souther's  Case,        673 

10.  Upon  a  joint  indictment  against  sev- 
eral, the  Commonwealth  may  elect  to  try 
them  separately.  Currants  Case,        619 

11.  The  attorney  for  the  Commonwealth 
allowed  to  recall  a  witness  and  ask  him  a 
question  after  the  attorney  had  made  his 
opening  argument,  and  one  of  the  counsel 
for  the  prisoner  had  spoken  in  his  defence. 

Armstead's  Case,        599 

12.  If  the  jury  come  into  Court  and  ask 
for  an  instruction  upon  a  particular  point, 
and  the  law  is  properly  stated  to  them,  even 
if  it  may  seem  to  others  to  be  an  abstract 
qaestion,  it  is  no  cause  for  setting  aside 
the  verdict-  Perkins*  Case,        651 

13.  Although  as  a  general  rule  it  is  im- 
proper after  a  cause  has  been  submitted  to 
the  jury,  to  introduce  new  testimony,  or 
examine  new  witnesses;  yet  for  good  cause 
shewn  it  may  be  done.  In  such  cases  the 
Conrt  must  exercise  a  sound  discretion ;  and 
when  the  circumstances  of  the  case  make  it 
necessary,  either  party  should  be  permitted 
to  introduce  new  testimony  or  new  wit- 
nesses. I#ivingston's  Case,        658 

DECREES. 

1.  In  a  suit  by  legatees  against  the  ad- 
ministrator de  bonis  non,  of  the  heir  of  the 
executor  of  the  testator,  under  the  circum- 
stances a  decree  against  the  administrator 
de  bonis  non,  conclusively  establishes 
against  the  heir  and  all  his  representatives, 
the  indebtedness  of  the  executor's  estate  to 

the  legatees  of  his  testator,  that  they 
695     had  a  right  to   follow   the  ^assets  in 

the  hands  of  the  heir,  that  a  suffi- 
ciency of  such  assets  came  to  his  hands, 
and  that  his  representatives  who  had  re- 
ceived his  assets  are  accountable  to  said 
legatees  for  the  assets  so  received. 

Sheldon  &  als.  v,  Armstead's  adm'r 

A  als.,  264 

2.  Under  the  circumstances  the  decree 
against  the  administrator  de  bonis  non  of 
the  heir,  was  held  conclusive  against  the 
prior  executor  of  the  heir,  upon  the  question 
of  the  indebtedness  of  the  executor  of  the 
testator  to  his  estate,  the  right  to  follow 
his  assets  in  the  hands  of  the  heir,  the 
receipt  of  sufficient  assets  by  the  heir  for 
the  payment  thereof,  and  the  liability  of 
his  estate  for  the  amount.  Idem,        264 


3.  A  marriage  agreement,  though  not  re-* 
corded,  having  been  affirmed  by  a  decree 
after  the  marriage  and  before  the  husband 
became  indebted,  is  valid  against  the  hus- 
band's creditors. 

Dabney  &  wife  &  als.  v.  Kennedy,    317 

4.  It  was  not  necessary  to  record  the  de- 
cree to  make  it  valid  against  creditors  of 
the  husband.  Idem,        317 

5.  After  the  husband's  death  the  wife  and 
children  recover  the  property  covered  by 
the  decree,  in  a  suit  against  the  adminis- 
trator of  the  husband.  Such  recovery  is 
conclusive  against  the  administrator  and 
creditors  of  the  husband.  Idem,        317 

6.  A  case  in  which  there  has  been  a  final 
decree  is  not  a  pending  suit  in  the  sense  of 
the  Code,  ch.  16,  {  18,  p.  101,  and  ch.  216,  i 
2,  p.  800. 

Yarborough  A  wife  v.  Deshazo,  374 

DEEDS. 

1.  Under  the  words  in  a  deed  of  *^all  debts 
due  to  the  grantor,"  the  indebtedness  of  a 
partner  of  the  grantor  to  the  partnership 
will  pass. 

Griffin's  ex'or   &  als.  v.  A.  Macau- 
lay's  adm'r,  476 
Dismal  Swamp  Land  Co.  v.  Same,     476 

2.  Under  these  words  a  claim  which  the 
grantor  has  against  a  foreign  government 
for  damages  for  the  detention  of  his  ship, 
will  pass.  Idem,        476 

DETINUE. 

In  an  action  of  detinue  for  a  female  slave, 

the  recovery  may  be  not  only  for  the  slave 

named    in    the    writ,    but    for  her  children 

born  since  the  commencement  of  the  action. 

Morris  v,  Peregoy,  373 

DEVASTAVIT. 

1.  What  not  a  devastavit.  See  Executors 
and  Administrators,  No.  12,  and 

SheldonsA  als.  v,  Armstead's  adm'r 
&  als.,  264 

2.  What  is  a  devastavit.  See  Executors 
and  Administrators,  No.  13,  and 

Idem,        264 

EQUITABLE  DEFENCES. 

1.  In  an  action  on  a  bond  given  for  the 
purchase  money  of  land,  the  act  of  1831  does 
not  authorize  a  plea  of  failure  of  consider- 
ation upon  equitable  grounds,  which  would 
require  a  rescission  of  the  contract  out  of 
which  the  bond  originated,  and  a  reinvest- 
ment of  the  obligee  with  the  interest  in 
the  land  alleged  to  have  been  sold  to  the 
obligor. 

Shiflett,    &c.    V,    The  Orange   Hu- 
mane Society,  297 

2.  In  an  action  on  a  bond  given  for  the 
price  of  a  slave,  a  special  plea  under  the 
act  of  1831,  may  aver  in  general  terms 
the  unsoundness,  and  the  knowledge  and 
fraudulent  concealment  of  the  plaintiff; 
that  on  discovering  the  unsoundness  the 
defendant  offered  to   return    the  slave,  and 
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demanded  a  rescission  of  the  contract,  which 
plaintiff  refused;  laying  the  damage  to  the 
whole  amount  of  the  price  or  not  laying 
any  damage,  and  praying  for  judgment  in 
bar  of  the  action. 

Fleming  v,  Toler,  310 

3.  If  such  special  plea  avers  in  general 
terms  the  unsoundness  of  the  slave,  and 
then  adds  a  specific  unsoundness,  the  de- 
fendant may,  under  this  plea,  prove  any 
unsoundness,  and  is  not  confined  to  the 
specific  unsoundness  mentioned  in  the  plea. 

Idem,        310 

4.  When  refusal  to  receive  a  second  spe- 
cial plea  is   not    ground  of  reversal.     See 

Error,  No.  2,  and  Idem,        310 

6%         »EQUITABLE  JURISDICTION 

AND   RELIEF. 

1.  A  Court  of  equity  will  not  lend  its  aid 
for  the  settlement  and  adjustment  of  the 
transactions  of  a  partnership  for  gambling. 

Nor  will  it  give  relief  to  either  partner 
against  the  other  founded  on  transactions 
arising  out  of  such  a  partnership,  whether 
for  profits,  losses,  expenses,  contribution  or 
reimbursement. 

Watson  V,  Fletcher,  1 

Fletcher  v,  Watson,  1 

Though  the  pleadings  do  not  shew  that 
the  transactions  sought  to  be  settled  and 
adjusted,  arose  out  of  a  partnership  for 
gambling,  yet  if  this  appears  from  the  evi- 
dence taken  before  the  commissioner  who 
was  directed  to  settle  the  accounts,  it  is 
proper  for  the  Court  to  recommit  the  ac- 
counts, and  direct  an  enquiry  into  the  con- 
sideration on  which  the  claims  of  the  parties 
are  founded.  Idem,        1 

3.  Where  an  adm'r  with  the  will  annexed 
resorts  to  equity  to  establish  and  enforce 
claims  against  his  testator's  estate,  and  to 
set  aside  conveyances  made  by  him,  he 
places  his  whole  trust  and  authority  under 
the  control  of  the  Court,  and  he  will  be 
restrained  by  injunction  from  proceeding 
to  sell  the  real  estate  before  there  is  an  ad- 
judication of  the  matters  in  controversy 
between  himself  and  the  devisee  and  lega- 
tee. Idem,        1 

4.  A  case  of  account  which  was  proper 
for  equity. 

Prestons  v,  M'Call,  121 

5.  A  case  in  which  a  vendor  being  en- 
titled to  relief  on  account  of  a  fraudulent 
concealment  of  facts  by  the  purchaser, 
under  the  circumstances,  compensation, 
and  not  a  rescission  of  the  contract,  was 
the  mode  of  relief  administered. 

Armstead  v^  Hundley,  52 

6.  E^quity  will  relieve  against  a  compro- 
mise entered  into  by  the  party,  in  ignorance 
of    important    facts    connected    therewith. 

Ross's  ex'orv.  M'Liauchlan's  adm'r 

&  als.,  86 

Same  v,  Haden's  adm'r,  86 

7.  In  such  case  the  party  having  paid 
more  than  he  was  originally  bound  to  pay, 
may  recover  back  the  excess  with  interest 
from  the  time  of  payment.  Idem,        86 


8.  When  mistake  as  to  the  title  to  land  is 
no  ground  of  relief.  See  Mistake,  No.  2, 
and 

Sutton  zf.  Sutton,  234 

9.  The  principles  on  which  equity  will 
refuse  relief  where  there  has  been  delay  in 
enforcing  claims.  See  Laches  and  Lapse 
of  Time,  No.  1,  2,  3,  and 

Smith  &  als.  v.   Thompson's  adm'r 

&  als.,  112 

West's  adm'r  &  als.    v,  Thornton  A 
als.,  177 

ERROR. 

1.  What  is  error  not  to  be  corrected  by 
appeal  but  by  motion  to  the  Court.  Sec 
Amendments,  No.  1,  and 

Snead  v,  Coleman  &  wife,  300 

2.  Where  a  plea  under  the  act  of  1831  is 
filed,  and  another  is  tendered,  which  only 
varies  from  the  first  in  the  amount  of  dam- 
ages laid,  or  in  asking  to  rescind  the  con 
tract  entirely,  the  rejection  of  this  plea  by 
the  Court,  is  not  ground  for  reversing  the 
judgment  upon  appeal,  where  the  verdict 
negatives  the  facts  stated  in  both  pleas. 

Fleming  r.  Toler,  310 

EVIDENCE. 

1.  In  an  action  of  debt  against  an  adm'r, 
a^  paper  signed  by  him  in  the  lifetime  of 
his  intestate,  referring  to  the  bond  sued  on, 
not  appearing  to  have  been  signed  as  agent 
of  the  intestate,  is  not  competent  evidence 
against  the  adm'r  as  the  admission  of  a 
party  on  the  record. 

Gaines'  adm'r  v,  Alexander,  257 

2.  The  paper  not  purporting  to  be  ex- 
ecuted as  agent  of  the  intestate,  is  not  of 
itself  evidence  of  agency,  so  as  to  render 
it  competent  evidence.  Idem,        257 

3.  A  trust  deed  stating  the  amount  of  the 
different  debts  secured,  is  not  conclusive 
as  to  the  amount  of  a  debt  even  against  the 
grrantor  or  his  adm'r. 

Griffin's  ex'or  &  als.    v.   A.  Macan- 

lay's  adm'r,  476 

Dismal  Swamp  Land  Co.  v.  Same,    476 

4.  Under  the  circumstances  the  books  of 
the  grantor  in  the  deed  of  trust  were  proper 
evidence  of  the  amount  of  the  debts  due  to 
the  creditors  secured  by  the  deed. 

Idem,        476 

5.  Under  the  circumstances    the   answer 

of   the    assignor   of   a   debt    held  to 
697      *be  competent  evidence   against  his 

volunteer  assignee,  in   a  controversy 
between  the  assignee  and  third  persons. 

Idem,        476 

6.  The  organization  of  a  corporation  may 
be  proved  by  its  records  and  parol  proof, 
without  the  production  of  its  list  of  sub- 
scribers. 

Crump    V,    United    States    Mining 
Company,  352 

7.  What  confessions  of  an  accomplice  are 
not  competent  evidence  against  his  con- 
federate.    See  Accomplices,  No.  1,  and 

Hunter's  Case,        641 
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EXAMINING  COURTS. 

An  ezamining^  Court  has  no  right  to  sign 
a  bill  of  exceptions  to  any  opinion  or  act  of 
the  Court ;  and  if  they  do,  it  is  no  part  of 
the  record  of  the  trial. 

Souther's  Case,        673 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  To  the  judgment  of  a  County  Court 
refusing  to  permit  a  person  named  as  ex 'or 
in  a  will,  to  qualify  without  giving  secu- 
rity, an  appeal,  as  of  right,  lies  to  the  Cir- 
cuit Court. 

Fairfax  v,  Fairfax's  ex'or,  36 

2.  A  testator  appointed  his  wife  and  son 
ex'x  and  ex'or  of  his  will,  and  directed  that 
they  should  not  be  required  to  give  secu- 
rity. Some  years  afterwards  he,  by  codicil 
to  his  will,  appointed  a  son-in-law  an  ex'or 
with  his  wife  and  son.  He  is  not  entitled 
to  qualify  without  giving  security. 

Idem,        36 

3.  Quaere :  If  in  such  case  parol  evidence 
is  admissible  to  shew  the  intention  of  the 
testator.  Idem,        36 

4.  An  adm'r  who  was  the  partner  of  the 
intestate,  cannot  question  his  title  to  a 
moiety  of  the  partnership  personal  property, 
on  the  ground  that  it  was  bought  and  used 
for  g^ambling  purposes. 

Watson  V,  Fletcher,  1 

Fletcher  v.  Watson,  1 

5.  When  an  adm'r  with  the  will  annexed, 
resorts  to  equity  to  establish  and  enforce 
claims  against  his  testator's  estate,  and  to 
set  aside  conveyances  made  by  him,  he 
places  his  whole  trust  and  authority  under 
the  control  of  the  Court ;  and  he  will  be 
restrained  by  injunction  from  proceeding 
to  sell  the  real  estate  before  there  is  an  ad- 
judication of  the  matters  in  controversy 
between  himself  and  the  devisee  and  lega- 
tee. Idem,        1 

6.  An  adm'r  or  ex'or  is  not  bound  to  sue 
for  the  recovery  of  a  debt  due  the  estate 
where  it  is  apparent  the  debtor  is  not  able 
to  pay  it. 

Mitchell's  adm'r  v.  Trotter  &  wife,   136 

7.  Under  the  circumstances,  an  ex'or  was 
held  not  to  be  responsible  for  a  debt  due 
the  estate,  and  lost  by  the  insolvency  of 
the  debtor,  occurring  after  the  testator's 
death. 

Nelson's  ex'or  v.  Page  &  als.,  160 

8.  In  a  suit  by  residuary  legatees  against 
the  ex'or  for  a  distribution  of  the  estate, 
the  specific  legatees  should  be  parties,  un- 
less it  satisfactorily  appears  that  their 
legacies  have  been  satisfied. 

Idem,        160 

9.  Partial  payments  made  by  an  ex'or  to 
legatees  from  time  to  time,  though  they 
amount  to  more  than  the  shares  of  some  of 
the  legatees  does  not  constitute  such  a  set- 
tlement of  the  ex'or's  accounts  as  to  take 
the  demand  for  commissions  out  of  the 
operation  of  the  statute.  Idem,        160 

10.  When,  and   to   what  extent  a  decree 


against  an  adm'r  de  bonis  non  of  the  heir 
of  an  ex'or  in  favour  of  the  legatees  of  the 
testator,  is  conclusive  against  heir  and  all 
his  representatives.  See  Decrees,  No.  1, 
2,  and 

Sheldon  &  als.  v,  Armstead's  adm'r 
&  als.,  264 

11.  Quaere:  What  would  be  the  effect  gen- 
erally of  a  judgment  against  an  adm'r  de 
bonis  non  in  establishing  a  debt  against 
the  estate,  so  as  to  conclude  a  former  ex'or 
or  adm'r,  and  thereby  subject  him  to  a 
devastavit.  Idem,        264 

12.  The  prior  ex'or  having  paid  over  the 
assets  to  the  legatees  of  the  heir  with  full 
notice  of  the  claim  of  the  legatees  of  the 
first  testator,  and  after  suit  revived  against 
him,  such  payment  constituted  a  devastavit. 

Idem,        264 

13.  A  part  of  the  assets  of  the  heir's 
estate  having  been  retained  by  the  prior 
ex'or,  and  recovered  by  suit  from  his  ex'or 
by  the  adm'r  de  bonis  non  of  the  heir,  the 
prior  ex'or  is  to  be  credited  for  the  amount 

so  recovered.  Idem,        264 

698  *14.  Legatees  having  obtained  a 
decree  ascertaining  the  rights  of  all, 
on  another  bill  to  enforce  the  decree,  they 
seeking  satisfaction  out  of  a  common  fund, 
it  is  proper  for  all  of  them  to  unite  in  one 
suit  to  get  the  benefit  of  the  former  decree 
in  their  favour:  And  the  bill  is  not  multi- 
farious. Idem,        264 

15.  If  the  first  decree  was  in  favour  of  all, 
and  on  appeal  this  decree  was  aflSrmed, 
though  the  decree  in  the  Court  below,  for 
some  cause  omits  to  decree  in  favour  of  one 
legatee,  he  may  unite  with  the  others  in  a 
bill  to  enforce  the  first  decree. 

Idem,        264 

16.  The  personal  representative  of  the 
prior  ex'or  having  paid  over  the  assets  to 
the  legatees  of  the  prior  ex'or  without 
notice  of  the  plaintiffs'  claim,  it  was  proper 
to  subject  them  in  the  first  instance  instead 
of  the  personal  representative. 

Idem,        264 

17.  The  amount  paid  over  by  adm'r  of 
prior  ex'or  to  adm'r  de  bonis  non  of  he^r, 
should  be  a  credit  to  the  prior  ex'or  on  the 
principal  of  the  debt  due  from  the  heir  to 
the  testator  for  which  the  prior  ex'or  is 
responsible.  Idem,        264 

18.  If  some  of  the  legatees  abandon  their 
claims,  the  liability  of  the  defendants  is 
diminished  by  the  amount  of  their  shares. 

Idem,        264 

19.  Under  the  circumstances,  plaintiffs 
should  proceed  first  against  the  legatees  of 
the  heir,  and  should  only  recover  from  the 
legatees  of  prior  ex'or,  for  so  much  as  they 
cannot  recover  from  legatees  of  heir. 

Idem,        264 

20.  Husband  of  a  legatee  for  life  of  the 
prior  ex'or  having  no  assets  of  his  wife 
who  died  before  the  decree,  is  not  liable  for 
the  life  estate  which  had  then   terminated. 

Idem,        264 

21.  Decree    against    adm'r  de   bonis  non 
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appealed  from  and  affirmed,  as  plaintiffs 
had  no  right  to  proceed  against  the  prior 
ez'or's  estate  to  have  satisfaction  of  the 
decree  until  it  was  affirmed,  the  act  of  1826 
did  not  begin  to  run  in  favour  of  the  prior 
ez'or's  estate  until  then.  Idem,        264 

22.  As  the  decree  of  the  Court  below  in 
pursuance  of  the  decree  of  the  Court  of 
appeals  ascertained  the  right  of  the  plain- 
tiffs to  proceed  against  the  sureties  of  the 
adm'r  de  bonis  non  of  the  heir,  the  statute 
of  1826  be^an  to  run  from  that  time  in 
favour  of  his  sureties.  Idem,        264 

23.  An  ez'or  signs  a  note  for  a  debt  of 
his  testator  as  ex'or;  and  there  is  an  action 
thereon  against  him  as  ex'or,  but  the  count 
is  in  the  debet  and  detinet,  and  the  breach 
is  in  the  failure  to  pay.  Quaere :  If  upon 
a  judgment  by  default  it  should  be  against 
him  as  ex'or  or  personally. 

Snead  v.  Coleman  Sl  wife,  300 

24.  If  it  is  error  to  render  a  personal 
judgment,  it  is  a  clerical  error  to  be  cor- 
rected on  motion  to  the  Court,  and  not  by 
appeal.  Idem,        300 

25.  When  there  is  no  hand  to  receive  a 
legacy  the  ex'or  should  invest  it  in  an  in- 
terest bearing  fund,  or  should  bring  it  into 
Court  to  be  so  invested. 

Lyon's  adm'r  v,  Magagnos'  adm'r,   377 

FERRIES. 

1.  Ferry  franchise  in  Virginia  is  the 
creature  of  the  statute  law ;  and  the  rights 
of  the  owner  of  the  ferry  is  to  be  measured 
by  the  statute. 

Somerville  v,  Wimbish,  205 

2.  Though  a  ferry  has  been  established 
for  any  length  of  time  across  a  river,  it  is 
competent  for  the  Legislature  to  establish 
another  ferry  from  the  other  side  of  the 
river,  to  pass  along  the  same  line  used  by 
the  first;  and  this  is  no  invasion  of  the 
ferry  franchise  of  the  owner  of  the  first 
ferry.  Idem,        205 

3.  The  establishment  of  such  a  ferry  con- 
fers upon  the  owner  no  title  to  any  portion 
of  the  soil  on  the  other  side  of  the  stream, 
and  no  easement  there,  beyond  the  inci- 
dental delegation  of  such  as  has  been  there- 
tofore or  may  be  thereafter  acquired  by  the 
public  as  a  highway.  Idem,        205 

4.  Quaere:  If  in  such  a  case  the  ferry 
franchise  will  carry  with  it  the  privilege  of 
using  any  public  roads  on  the  opposite 
land,  for  the  purpose  of  landing  or  taking 

in  passengers.  ,  Idem,        205 

699  *5.  The  order  of  the  County  court 
directing  the  justices  to  be  summoned 
to  consider  the  verdict  of  the  jury  in  ferry 
cases,  may  be  executed  by  leaving  a  notice 
in  the  mode  directed  in  the  general  law  in 
relation  to  notices.  Idem,        205 

6.  A  person  who  signed  a  memorial  to 
the  Legislature  for  the  establishment  of  a 
ferry  is  not  thereby  rendered  incompetent 
to  act  on  the  jury.  Idem,        205 

FORGERY. 

1.  In  an  indictment  for  the  forgery  of  a 


negotiable  note  it  is   not   necessary  to  set 
out  the  endorsements  upon  it. 

Perkins's  Case,       651 

2.  The  paper  does  not  cease  to  be  a  nego- 
tiable note  because  for  some  informality  a 
bank  would  not  discount  it.        Idem,       651 

FRAUD. 

1.  A  vendor  is  entitled  to  relief  on  ac- 
count of  the  fraudulent  concealment  of 
facts  by  the  purchaser.  But  under  the  cir- 
cumstances, the  proper  mode  of  relief  was 
held  to  be  compensation  for  the  injury,  and 
not  a  rescission  of  the  contract. 

Armstead  v,  Hundley,  52 

2.  The  grantor  in  an  absoli>te  conveyance 
of  personal  property,  continuing  in  posses- 
sion, raises  the  presumption  of  fraud  as 
regards  creditors  of  the  grantor,  and  throws 
upon  the  grantee  the  burthen  of  proving 
the  fairness  and  good  faith  of  the  transac- 
tion. 

Curd  V,  Miller's  ex'rs,  185 

3.  The  surety  of  the  grantor  may  direct 
the  execution  issued  against  grantor  and 
himself,  to  be  levied  on  the  property,  and 
set  up  the  fraud  in  the  conveyance. 

Idem,        185 

4.  In  written  proposals  for  a  sale  of  stock 
in  a  mining  company,  if  the  representations 
contained  therein  are  false  as  to  any  mate- 
rial fact,  by  which  the  purchasers  have 
been  misled  to  their  injury,  and  in  which 
they  are  presumed  to  have  trusted  to  the 
vendors,  then  the  contract  founded  in  such 
representations  is  void,  whether  the  vendors 
knew  the  representations  to  be  false  at  the 
time  they  were  made  or  not,  and  whether 
made  with  a  fraudulent  intent  or  not. 

Crump    v»    United    States    Mining 
Company,  352 

5.  In  such  case,  the  suppression  from  the 
written  proposals  of  any  fact  known  to  the 
vendors,  materially  affecting  the  value  of 
the  thing  to  be  sold,  and  inconsistent  with 
the  statements  in  the  written  proposals, 
vitiates  the  contract  as  fuUv  as  the  false 
affirmation  of  any  material  facts,  if  the 
purchaser  is  injured  thereby. 

Idem,        352 

6.  If  an  agent  for  the  sale  of  property 
makes  false  representations  of  its  value  and 
condition,  the  principal  is  affected  thereby, 
and  cannot  enforce  the  contract  for  the  sale 
of  the  property ;  and  that,  though  the  prin- 
cipal gives  him  a  written  description  of 
the  property.  Idem,        352 

7.  A  gift  of  slaves  to  a  married  daughter 
by  a  father  largely  indebted  at  the  time  in 
proportion  to  his  property,  is  fraudulent  as 
to  his  creditors,  and  may  be  subjected  by  a 
party  becoming  his  surety  in  a  forthcoming 
bond,  more  than  five  years  after  the  gift. 

Wilson  V.  Buchanan,  334 

GAMBLING. 

1.  A  Court  of  equity  will  not  lend  its  aid 
for  the  settlement  of  the  transactions  of  a 
partnership  for  gambling. 

Watson  V,  Fletcher,  1 

Fletcher  v,  Watson,  1 
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2.  Thoug^h  the  pleadings  do  not  shew  the 
nature  of  the  partnership,  yet  if  it  appears 
from  the  evidence  taken  before  the  commis- 
sioner, the  Court  will  refuse  to  settle  the 
gambling  accounts.  Idem,        1 

3.  One  of  the  partners  qualifies  as  the 
adm'r  of  the  other,  he  cannot  question  the 
right  of  his  intestate  to  a  moiety  of 
the  property  though  bought  and  used  for 
gambling  purposes.  Idem,        1 

HABEAS  CORPUS. 

The  Court  of  appeals  has   no  jurisdiction 

to  grant  a  writ  of  error  to  a  judgment  upon 

an  application  for  a  writ  of  habeas  corpus. 

Bell  V,  The  Commonwealth,  201 


700 


*HUSBAND  AND  WIFE. 


1.  Husband  sells  wife's  remainder  in 
slaves  for  value,  and  dies  leaving  the  wife 
surviving  him,  before  the  life  tenant.  The 
wife  is  entitled  to  the  slaves  as  against  the 
purchaser  from  the  husband. 

Moore  v.  Thornton  &  als.,  99 

2.  Though  the  purchaser  buys  the  interest 
of  the  life  tenant,  yet  if  the  husband  dies 
in  the  lifetinfe  of  the  life  tenant,  leaving 
the  wife  surviving,  she  is  entitled. 

Idem,        99 

3.  There  being  a  charge  upon  the  prop- 
erty of  the  wife,  a  part  of  which  is  in 
possession  and  sold  so  as  to  vest  in  the 
purchaser,  the  charge  must  be  borne  ratably 
by  the  purchaser  and  the  wife. 

Idem,        99 

4.  How  the  proportions  are  to  be  ascer- 
tained. Idem,        99 

5.  The  husband  of  a  legatee  of  a  life  in- 
terest, which  terminates  by  the  death  of 
the  legatee,  before  a  decree  to  subject  them 
for  a  devastavit  of  their  testator,  is  not 
liable  for  the  life  estate  so  terminated. 

Sheldon  &  als.  v.  Armstead's  adm'r 
&  als.,  264 

INDEBITATUS  ASSUMPSIT. 

Indebitatus  assumpsit  will  lie  by  a  com- 
mon carrier  to  recover  the  amount  of  freight 
agreed  upon,  though  part  of  the  article  to 
be  carried  was  lost  by  the  unavoidable 
effects  of  a  storm. 

Gait  V.  Archer,  307 

INDICTMENTS  AND   INFORMA- 
TIONS. 

1.  In  an  indictment  for  lewd  and  lasciv- 
ious cohabitation,  the  ofiPence  is  charged 
from  a  day  prior  to  that  on  which  the  stat- 
ute punishing  the  offence,  went  into  opera- 
tion, bnt  as  continuing  to  a  day  after  the 
commencement  of  the  act.  The  indictment 
is  good. 

Nichols  &  Janes'  Case,        589 

2.  In  an  indictment  for  retailing  ardent 
spirits  without  a  license,  to  be  drank  where 
sold,  it  is  not  error  to  use  the  word  **or," 
in  speaking  of  the  various  kinds  of  spiritu- 
ous liquors  charged  to  have  been  sold. 

Morgan's  Case,        592 


3.  An  indictment  for  arson  according  to 
the  form  at  common  law,  is  sufficient  for  a 
case  of  arson  in  the  day  time. 

Curran's  Case,        619 

4.  For  the  offence  of  burning  at  night  it 
seems  the  indictment  must  charge  the 
burning  in  the  night.  Idem,        619 

5.  In  an  indictment  for  the  forgery  of  a 
negotiable  note,  it  is  not  necessary  to  set 
out  the  endorsements  upon  it. 

Perkins'  Case,        651 

6.  In  an  indictment  for  a  malicious  tres- 
pass it  is  not  error  to  omit  the  words  of 
the  statute,  **but  not  feloniously,"  these 
words  not  constituting  any  part  of  the.  de- 
scription or  definition  of  the  offence. 

Dye*s  Case,        662 

7.  A  motion  to  quash  a  presentment  for 
a  misdemeanor,  because  the  constitutional 
conclusion  is  omitted,  should  be  overruled, 
if  the  attorney  for  the  Commonwealth  ask^ 
that  a  rule  for  filing  an  information  may 
be  issued  upon  it. 

Christian's  Case,        631 

8.  The  judgment  of  the  Court  overruling 
the  motion  to  quash  the  presentment, 
affords  no  reason  against  giving  leave  to 
file  the  information.  Idem,        631 

9.  The  issuing  process  against  the  de- 
fendant to  answer  the  presentment,  fur- 
nishes no  reason  against  granting  leave  to 
file  the  information.  Idem,        631 

10.  Two  persons  may  be  jointly  indicted 
or  proceeded  against  by  information  for 
retailing  ardent  spirits  without  a  license. 

Harris  &  Hickman's  Case,        600 

11.  An  indictment  having  been  quashed 
upon  a  demurrer  to  a  defective  replication 
to  a  plea,  another  indictment  may  be  found 
for  the  same  offence  without  another  trial 
before  the  examining  Court. 

Souther's  Case,        673 

INFORMATIONS. 
See  Indictments  and  Informations. 

INJUNCTIONS. 

1.  When  the  title  to  land  is  clearly  de- 
fective as  to  part,  the  vendee  may  enjoin 
the  collection  of  bonds  assigned  in  payment 
of  the  purchase  money. 

Clarke  v,  Hardgrove  Ac,  399 

701  *2.   When   adm'r   who    has  resorted 

to  equity  to  establish  his  claims 
against  his  intestate's  estate,  will  be  en- 
joined from  proceeding  to  sell  the  property 
of  the  estate.  See  Equitable  Jurisdiction 
and  Relief,  No.  3,  and 

Watson  V.  Fletcher,  1 

Fletcher  v,  Watson,  1 

INQUISITION. 

A  person  who  signed  a  memorial  to  the 
legislature  for  the  establishment  of  a  ferry, 
is  not  thereby  rendered  incompetent  to  act 
on  the  jury  of  inquest. 

Somerville  v.  Wimbish,  205 

INSOLVENT  DEBTORS. 
1.  Upon  taking  the   oath    of   insolvency. 
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all  the  property  and  rights  of  the  insolvent 
debtor  are  vested  in  the  sheriff,  who,  as 
representing-  the  creditor,  is  entitled  to  as- 
sert his  legal  and  equitable  rights,  and  to 
set  aside  fraudulent  conveyances  of  the  in- 
solvent, and  recover  the  property  for  the 
benefit  of  the  creditor. 

Clough,  &c.  V.  Thompson,  26 

2.  The  law  does  not  permit  the  sale  of 
the  goods,  chattels  and  estate  of  an  in- 
solvent debtor  in  the  possession  of  a  third 
person,  until  the  same  shall  have  been  re- 
covered in  the  mode  prescribed  by  the  stat- 
ute. Idem,        26 

3.  The  sheriff  who  is  the  trustee  for  all 
interested  in  the  estate  of  an  insolvent 
debtor,  is  not  justified  in  selling  the  inter- 
est of  the  debtor  in  the  estate  surrendered 
in  the  schedule,  or  vested  by  law  in  the 
sheriff,  when,  owing  to  alleged  incum- 
brances, the  validity  of  which  is  contro- 
verted, or  the  extent  thereof  is  not 
ascertained  and  uncertain,  the  property  is 
not  in  a  condition  to  be  disposed  of  for  its 
value.  Idem,        26 

4.  The  real  estate  of  an  insolvent  debtor 
vests  in  the  sheriffs  of  the  counties  in  which 
it  lies;  and  a  sale  thereof  by  the  sheriff  of 
the  county  in  which  the  oath  of  insolvency 
is  taken  by  the  debtor,  is  without  authority 
and  void.  Idem,        26 

5.  Debts  due  to  the  insolvent  debtor,  and 
slaves  and  other  personal  property  not  in 
the  possession  of  the  sheriff,  or  which  is  in 
such  a  condition  that  he  cannot  take  pos- 
session without  process,  cannot  be  sold  by 
him  so  as  to  vest  the  legal  title  in  the  pur- 
chaser. Idem,        26 

6.  Where  a  variety  of  property  is  embraced 
in  a  schedule,  a  sale,  not  of  the  property 
specifically,  but  of  the  schedule  itself,  is  a 
violation  of  duty  on  the  part  of  the  sheriff ; 
and  the  purchaser  at  such  sale  if  he  acquired 
the  legal  title,  would,  in  a  Court  of  equity, 
be  treated  as  a  trustee  for  the  benefit  of 
those  interested.  Idem,        26 

7.  To  a  bill  to  set  aside  fraudulent  con- 
veyances made  by  an  insolvent  debtor,  the 
trustees,  cestuis  que  trust  in  the  deeds,  the 
sheriffs  of  the  counties  in  which  the  lands 
lie  and  the  execution  creditors  interested 
in  the  property,  should  be  parties. 

Idem,        26 

INTEREST. 

1.  A  party  to  a  compromise  entered  into 
in  ignorance  of  important  facts  connected 
therewith,  binds  himself  to  pay  and  does 
pay  more  than  he  was  originally  bound  to 
pay.  He  is  entitled  to  recover  back  the 
amount  he  has  overpaid  with  interest  from 
the  time  of  payment. 

Ross's  ex'or  v.  M'Liauchlan's  adm'r 

&  als.,  86 

Same  v.  Haden's  adm'r,  86 

2.  The  penalty  and  condition  of  a  bond 
for  the  payment  of  money,  are  in  the  same 
sum.  It  is  proper  to  treat  it  as  a  single 
bill,  and  to  give   judgment   for  the  amount 


of  the  bond,  with  interest  from  the  time  of 
payment. 

Fleming  v,  Toler,  310 

3.  A  legacy  bears  interest  from  the  end 
of  the  year,  though  there  has  been  no  hand 
to  receive  it  for  thirteen  years. 

Liyon's  adm'r  v.  Magagnos'  adm'r,  377 

JUDGMENTS. 

1.  When  payments  shall  be  applied  to 
judgments  rather  than  to  bond  debts.  See 
Payments,  No.  2,  and 

Ross's  ex 'or  v.  M'Lauchlan's  adm'r 

&.  als.,  86 

Same  v,  Haden's  adm'r,  86 

2.  The  act  1  Rev.  Code,  ch.  128,  i  65,  p. 
505,     in    relation    to    a     scire    facias,    to 

revive    a    judgment,    is  not  repealed 
702      *by  the  act  of  29th  March  1831,  Supp. 

Rev.  Code,  ch.  197,  J  2,   on   the  same 
subject. 

Williamson  v.  Crawford,  202 

3.  Upon  a  scire  facias  to  revive  a  judg- 
ment, neither  a  declaration  nor  a  rule  to 
plead  is  necessary.  And  if  the  writ  is 
made  returnable  to  the  rules,  and  the  de- 
fendant makes  default,  there  should  be  an 
award  of  execution,  which,  if  not  set  aside 
at  the  next  term,  becomes  a  final  judgment 
as  of  the  last  day  of  the  term. 

Idem,       202 

4.  Quaere:  If  a  judgment quando  acdd- 
erint  is  within  the  statute  of  limitations 
in  relation  to  judgments. 

Smith's  adm'r  v,  Charlton's  adm'r,  425 

5.  Quaere :  What  would  be  the  effect  gen- 
erally of  a  judgment  against  an  adm'r  de 
bonis  non,  in  establishing  a  debt  against 
the  estate  so  as  to  conclude  a  former  ex'or 
or  adm'r,  and  thereby  subject  him  to 
devastavit. 

Sheldon  8l  als.  v.  Armstead'a  adm'r 
&,  als.,  264 

6.  An  ex'or  signs  a  note  for  the  debt  of 
his  testator,  as  ex'or.  There  is  an  action 
thereon  against  him  as  ex'or,  but  the  count 
is  in  the  debet  and  detinet,  and  the  breach 
is  for  the  failure  to  pay.  Quaere :  If  upon 
a  judgment  by  default  it  should  be  against 
him  as  ex'or  or  personally. 

Snead  v,  Coleman  &*wife,  300 

7.  If  it  is  error  to  give  a  personal  judg- 
ment against  him,  it  is  an  error  to  be  cor- 
rected by  motion  to  the  Court,  and  not  by 
appeal.  Idem,        300 

JURISDICTION. 

See  Alexandria,  and 
M'Laughlin  v.  The  Bank   of  Poto- 
mac &  als.,  68 

JURORS. 

1.  The  entertaining  a  decided  opinion  of 
the  prisoner's  guilt  formed  on  the  testi- 
mony as  published  in  the  newspapers,  is 
not  a  valid  objection  to  a  juror,  if  he  thinks 
he  can  discard  the  opinion,  and  that  it 
would  not  influence  his  judgment;  and  that 
he  could  give  the  prisoner  a  fair  trial  ac- 
cording to  the  law  and  the  evidence  sub- 
mitted to  the  jury.        Smith's  Case,       5S3 
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2.  The  prisoner  was  charged  with  having 
advised,  &c.,  two  slaves  to  abscond,  at  the 
same  time;  a  venireman  summoned  on  the 
first  trial  was  stricken  from  the  panel  bj 
the  prisoner.  This  is  not  a  valid  objection 
to  him  as  a  juror  on  the  second  trial. 

Idem,        593 

3.  A  person  having  expressed  himself 
before  the  jury  were  empaneled,  as  de- 
termined to  punish  a  prisoner  if  taJcen  upon 
the  jury,  not  from  any  malice  towards  him, 
but  from  an  opinion  of  his  conduct,  is  no 
ground  for  setting  aside  the  verdict  and 
granting  a  new  trial. 

Curran's  Case,        619 

4.  The  Code,  ch.  208,  { •  10,  p.  774,  gives 
to  all  jurors  sitting  on  criminal  cases  com- 
pensation at  one  dollar  a  day  for  each  day 
he  attends  on  such  jury. 

Souther's  Case,        673 

I^ACHE^S  AND  LAPSED  OF  TIME. 

1.  A  party  who  comes  into  equity  to  en- 
force an  equitable  claim,  must  do  so  within 
a  reasonable  time ;  and  he  must  not  delay 
until,  by  his  negligence,  there  can  no 
longer  be  a  safe  determination  of  the  con- 
troversy, and  his  adversary  is  exposed  to 
the  danger  of  injustice  from  loss  of  infor- 
mation and  evidence,  and  means  of  recourse 
against  others,  occasioned  by  deaths,  in- 
solvencies and  other  untoward  circum- 
stances. 

Smith  St  als.  v,    Thompson's  adm'r 
&als.,  112 

2.  The  application  of  this  equitable  doc- 
trine is  for  the  sound  discretion  of  the 
Court,  and  does  not  require  the  conviction 
of  the  Court  against  the  original  justice  of 
the  claim,  or  of  any  other  specific  ground 
of  defence ;  but  its  belief  that  under  the  cir- 
cumstances of  the  case,  it  is  too  late  to  as- 
certain the  merits  of  the  controversy. 

Idem,        112 

3.  Cases  in  which  the  Court  refused  relief 
on  the  ground  of  laches   and  lapse  of  time. 

Idem,        112 
West's   adm'r   &   als.    v,  Thornton 
A  als, ,  177 

4.  A  creditor  not  named  in  a  deed  of  trust 
may  shew  by  proof  that  he  was  intended  to 
be  secured  under  the  provision  for  another 
creditor.  And  under  the  circumstances 
such  creditor  was   not   barred   by  the  delay 

which    had    occurred    from  asserting 
703      *his  claim  and  obtaining  relief. 

Griffin's  ex'or   v,   A.    Macaulay's 
adm'r,  476 

Dismal  Swamp  Land  Co.  v.  Same,     476 

LANDLORD  AND  TENANT. 
See  Rent. 

LEGATEES  AND  LEGACIES. 

1.  When  legatees  will  be  entitled  to  in- 
creased value  and  must  bear  the  loss  of 
slaves  divided  by  commissioners  under  an 
order  of  Court ;  the  loss  happening  before 
the  report  is  confirmed. 

Moore  v,  Thornton  &  als.,  99 


2.  Specific  legatees  should  be  parties  to  a 
suit  by  residuary  legatees  against  the  ex'or 
for  distribution  of  the  estate,  unless  it  ap- 
pears they  have  been  paid. 

Nelson's  ex'or  v.  Page  &  als.,  160 

3.  What  is  not  a  legacy.  See  Wills,  No. 
2,  3,  and 

Columbian     College     v.    Clopton's 
adm'r  &c.,  168 

4.  What  concluded  by  a  decree  against  an 
adm'r  de  bonis  non  of  the  heir  of  the  ex'or 
in  a  suit  by  legatees  of  the  original  testator. 
See  Decrees,  No.  1,  2,  and 

Sheldon  &  als.  v,  Armstead's  adm'r 
&  als.,  264 

5.  When  legatees  may  unite  in  a  suit  to 
enforce  a  decree  in  their  favour.  See  Ex- 
ecutors and  Administrators,  No.  14,  15,  and 

Idem,        264 

6.  When  legatees  should  be  subjected  be- 
fore the  ex'or.  See  Executors  and  Admin- 
istrators, No.  16,  and  Idem,        264 

7.  When  legatees  for  the  heir  should  be 
subjected  before  the  legatees  of  an  ex'or. 
See  Ex'ors  and  Adm'rs,  No.  19,  and 

Idem,        264 

8.  Testatrix  gives  a  lega.cy  and  directs  it 
shall  be  paid  within  a  year  from  her  death. 
The  legacy  bears  interest  from  the  end  of 
the  year,  though  there  is  no  hand  to  re- 
ceive it. 

Lyon's  adm'r  v.  Magagnos'  adm'r,    377 

9.  Where  there  is  no  hand  to  receive  a 
legacy  the  ex'or  should  invest  it  in  an  in- 
terest bearing  fund,  or  bring  it  into  Court 
to  be  invested.  Idem,        377 

10.  The  legatee  having  died  shortly  after 
the  testatrix,  and  before  a  qualification  on 
her  estate  in  this  country,  and  there  having 
been  no  qualification  on  the  estate  of  the 
legatee  for  twel\e  years,  the  act  of  limita- 
tions for  1826  does  not  bar  the  claim  for  the 
legacy.  Idem,        377 

LIFE  ESTATE. 

A  purchaser  of  a  life  tenant's  interest  in 
a  slave  sells  her.  He  must  account  with 
the  remaidermen  for  the  value  of  the  slave 
at  the  death  of  the  life  tenant  unless  they 
consented  to  the  sale. 

Moore  v,  Thornton  A  als.,  99 

LIMIT ATIONS—Statute  of. 

1.  Decree  against  adm'r  de  bonis  non  ap- 
pealed from  and  affirmed.  As  plaintiffs  had 
no  right  to  proceed  against  the  prior  ex'or' s 
estate  to  have  satisfaction  of  the  decree 
until  it  was  affirmed,  the  act  of  limitations 
of  1826,  did  not  begin  to  run  in  favour  of 
the  prior  ex'or's  estate  until  then. 

Sheldon  A  als.  v.  Armstead's  adm'r 
A  als.,  264 

2.  When  the  act  of  limitations  of  1826  will 
protect  the  sureties  of  an  adm'r  de  bonis 
non.     See  Ex'ors  and   Adm'rs,  No.  22,  and 

Idem,        264 

3.  A  legatee  having  died  shortly  after 
the  testatrix,  who  liv^  abroad,  and  before 
a  qualification  on  her  estate  in  this  country, 
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and  there  having  been  no  qualification  on 
the  estate  of  the  legatee  fqr  twelve  years, 
the  act  of  limitations  of  1826  does  not 
bar  the  claim  for  the  legacy. 

Lyon's  adm'r  v,  Magagnos'  adm'r,    377 

4.  If  upon  appeal  from  a  final  judgment 
&c.,  the  appeal  bond  is  not  given  within 
five  years  from  the  judgment  Ac,  the  ap- 
peal will  be  dismissed. 

Yarborough  &  wife  v.  Deshazo,  374 

5.  The  proviso  in  the  act,  the  Code,  ch. 
149,  2  19,  p.  540,  does  not  extend  to  the  law 
limiting  and  regulating  appeals. 

Idem,        374 

6.  Covenant  between  the  maker  and  holder 
of  a  note,  that  the  note  is  to  be  held  by  the 
maker  until  his  liability  as  bail  of  the 
holder  ceases,  and  that  he  then  shall  deliver 
it.     The  statute  of  limitations  does  not  run 

from  the  time  the  covenant   was  ex- 
704      ecuted  until  the  liability  of  *the  maker 
as  bail  ceased. 
Bowles'  ex'or  v,  Elmore's  adm'x,       385 

7.  A  judgment  quando  acctderint  does  not 
come  within  the  operation  of  the  statute  of 
limitations  in  relation  to  judgments. 

Smith's  adm'r  v.  Charlton's  adm'r,  425 

8.  A  presentment  for  a  misdemeanor  is 
the  commencement  of  the  prosecution ;  and 
unless  the  prosecution  is  then  barred  by 
the  statute  of  limitations,  it  will  not  be 
barred  by  the  failure  to  file  an  information 
or  indictment  upon  the  presentment  before 
the  time  of  limitations  runs  out. 

Christian's  Case,        631 

MALICIOaS  TRESPASS. 

The  act  of  1823  to  punish  malicious  tres- 
passes, was  intended  to  apply  to  acts  of 
trespass  on  the  property  of  another,  without 
colour  of  title  or  claim  of  right  bona  fide 
and  not  feigned  for  the  occasion ;  and  not 
to  cases  where  there  is  a  bona  fide  claim  of 
right  to  the  property. 

Dye's  Case,        662 

MARRIAGE  AGREEMENTS. 

1.  A  marriage  agreement  though  not  re- 
corded, having  been  affirmed  by  a  decree 
after  the  marriage  and  before  the  husband 
became  indebted,  is  valid  as  against  the 
husband's  creditors. 

Dabnej-  &  wife  &  als.    v,  Kennedy,  317 

2.  An  agreement  made  in  contemplation 
of  marriage  though  void  as  to  creditors  be- 
cause not  recorded,  is  valid  between  the 
parties;  and  the  wife  and  children  for 
whose  benefit  it  is  made,  may  call  for  a 
specific  execution  of  the  agreement,  if  there 
is  no  existing  creditor  or  purchaser  whose 
rights  will  be  affected  by  it;  though  the 
marital  rights  of  the  husband  have  attached 
by  a  reduction  of  the  property  into  his 
actual  possession.  Idem,        317 

3.  It  was  not  necessary  to  record  the  de- 
cree to  make  it  valid  against  the  creditors 
of  the  husband.  Idem,        317 

4.  After  husband's  death  the  wife  and 
children    recover   the    property   covered  by 


the  decree,  against  the  adm'r  of  the  hus- 
band. Such  recovery  is  conclusive  against 
the  adm'r  and  creditors  of  the  husband. 

Idem,         317 

5.  Marriage  settlement  embraces  slaves 
in  possession  of  a  life  tenant,  who  also 
holds  slaves  in  which  husband  has  an  in- 
terest. A  contract  between  the  husband 
and  life  tenant  by  which  she  surrenders  a 
large  number  of  slaves  in  consideration  of 
a  fee  in  other  slaves  of  little  more  than 
the  value  of  the  husband's  interest;  his 
conveyance  of  the  slaves  to  her  must  be 
considered  as  embracing  his  interest  in  the 
slaves ;  and  her  title  is  not  affected  by  the 
husband's  selling  some  of  the  slaves  sur- 
rendered to  him  in  disregard  of  the  mar- 
riage articles. 

Tabb's    adm'r   v,     Archer's    adm'r 
&  als.,  408 

6.  The  arrangement  being  clearly  ben- 
eficial to  the  beneficiaries  under  the  mar- 
riage articles,  the  small  amount  given  to 
the  life  tenant  above  the  husband's  interest 
in  the  slaves,  is  a  proper  charge  upon  the 
trust  estate.  Idem,         408 

MISDEMEANOR. 

1.  On  a  prosecution  under  the  act  of 
1847-8,  ch.  10,  i  24,  for  punishing  a  free 
person,  who,  by  speaking  or  writing  shall 
maintain  that  owners  have  no  right  of 
property  in  their  slaves,  it  is  incumbent  on 
the  Commonwealth  to  shew  that  in  the 
alleged  speaking  the  defendant  denied  the 
right  of  owners  to  property  in  their  slaves, 
and  also  to  shew  that  that  denial  was  main* 
tained  by  him.  The  language  must  plainly 
express  the  denial,  or  in  its  plain  meaning 
necessarily  imply  it. 

Bacon's  Case,        602 

2.  A  presentment  for  a  misdemeanor  is 
the  commencement  of  the  prosecution ;  and 
unless  the  prosecution  is  then  barred  by 
the  statute  of  limitations,  it  will  not  be 
barred  by  the  failure  to  file  an  information 
or  indictment  on  the  presentment  before 
the  time  of  limitations  runs  out. 

Christian's  Case,         631 

3.  In  cases  of  misdemeanor  the  Court  has 
authority  to  discharge  the  jury  without 
the  consent  of  the  defendant. 

Dye's  Case,        662 
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♦MISTAKE. 


1.  A  party  to  a  compromise  entered  into 
in  ignorance  of  important  facts  connected 
therewith,  will  not  be  held  to  be  bound 
by  it. 

Ross's  ex'or  v.  M'I#auchlan's  adm'r 

Sl  als.,  86 

Same  z/.  Haden's  adm'r,  86 

2.  A  mistake  in  respect  to  the  title  to 
land  is  no  ground  for  relief  to  a  purchaser, 
where  he  purchased  the  land  without  agree- 
ment express  or  implied,  for  a  conveyance 
with  warranty  of  title. 

Sutton  V,  Sutton,  234 

3.  The  object  of  a  trust  being  to  sell  for 
what  the   property   will    bring,    and    there 
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being  no  warranty  by  the  grantor  of  either 
title  or  quantity,  the  purchaser  is  not  en- 
titled to  relief  for  a  mistake  in  the  esti- 
mated quantity  of  land.  Idem,        234 

MULTIFARIOUSNESS. 

See  Executors  and  Administrators,  No. 
14,  15,  and 

Sheldon  A  als.  v.  Armstead's  adm'r 
A  als. ,  264 

MURDER. 

1.  A  new  trial  granted  to  a  prisoner  con- 
victed of  murder  in  the  first  degree,  after 
two  concurring  verdicts,  approved  by  the 
judge  who  presided  at  the  trial,  the  evidence 
being  wholly  insufficient  to  sustain  the 
verdict  and  judgment. 

Grayson's  Case,        613 

2.  The  killing  of  a  slave  by  his  master, 
by  wilful  and  excessive  whipping,  is  murder 
in  the  first  degree,  though  it  may  not  have 
been  the  intention  of  the  master  to  kill  the 
slave.  Souther's  Case,        673 

NEW   TRIALS. 

1.  A  new  trial  granted  to  a  prisoner  con- 
victed of  murder  in  the  first  degree,  after 
two  concurring  verdicts  approved  by  the 
judge  who  presided  at  the  trial,  the  evidence 
being  wholly  insufficient  to  sustain  the 
verdict  and  judgment. 

Grayson's  Case,        613 

2.  A  venireman  having  expressed  himself 
before  the  jury  were  empaneled  as  deter- 
mined to  punish  a  prisoner  if  taken  upon 
the  jury,  not  from  any  malice  towards  him, 
but  from  an  opinion  of  his  conduct,  is  no 
ground  for  setting  aside  the  verdict  and 
granting  a  new  trial. 

Curran's  Case,        619 

NOTICE. 

The  order  of  a  County  court  directing 
justices  to  be  summoned  to  consider  of  a 
verdict  in  ferry  cases,  may  be  executed  by 
leaving  a  notice  in  the  mode  prescribed  in 
the  general  law  in  relation  to  notices. 

Somerville  v,  Wimbish,  205 

PAROL  TESTIMONY. 

Quaere:  If  parol  testimony  is  admissible 
to  shew  whether  or  not  a  testator  intended 
his  ex'or  should  qualify  without  giving 
security. 

Fairfax  v.  Fairfax's  ex'or,  36 

PARTIES. 

1.  To  a  bill  to  set  aside  fraudulent  con- 
veyances made  by  an  insolvent  debtor,  the 
trustees  and  cestuis  que  trust  in  the  deeds, 
the  sheriffs  of  the  counties  in  which  the 
lands  lie,  and  the  execution  creditors  inter- 
ested in  the  property,  should  be  parties. 

Clongh  &c.  V,  Thompson,  26 

2.  In  a  suit  by  residuary  legatees  against 
the   ex'or   for  a  distribution  of  the  estate,  i 
the  specific  legatees   should  be  parties,  un- 
less it  appears  that  their  legacies  have  been 
paid. 

Nelson's  ex'or  v.  Page  &  als.,  160 


3.  When  a  corporation   may  sue  in  equity 
for  a  debt.     See  Corporations,  No.  5,  and 
Griffin's    ex'or    v.    A.    Macaulay's 

adm'r,  476 

Dismal  Swamp  Land  Co.  v.  Same,     476 

PARTNERS. 

1.  A  Court  of  equity  will  not  lend  its  aid 
for  the  settlement  and  adjustment  of  the 
transactions  of  a  partnership  for  gambling. 
Nor  will  it  give  relief  to  either  partner 
against  the  other,  founded  on  transactions 
arising  out  of  such  partnership,  whether 
for  profits,  losses,  expenses,  contribution 
or  reimbursement. 

Watson  V,  Fletcher,  1 

Fletcher  v.  Watson,  1 

706  *2.  Although  the   pleadings  do  not 

shew  the  nature  of  the  partnership, 
yet  if  this  appears  from  the  evidence  before 
the  commissioner  directed  to  settle  the  ac- 
counts, the  Court  should  recommit  them, 
and  direct  an  enquiry  into  the  consideration 
on  which  the  claims  of  the  parties  are 
founded.  Idem,        1 

3.  One  of  the  partners  qualifies  as  adm'r 
of  the  other,  he  cannot  question  the  title  of 
his  intestate  to  one  moiety  of  the  personal 
property  bought  and  used  for  the  partner- 
ship purposes.  Idem,        1 

4.  The  whole  and  not  a  moiety,  of  the 
personal  property  belonging  to  the  partner- 
ship must  be  sold,  and  the  proceeds  divided 
between  the  living  partner  and  the  estate 
of  the  deceased  partner.  Idem.        1 

5.  The  surviving  partner,  adm'r,  files  a 
bill  to  set  aside  conveyances  made  by  his 
intestate,  and  to  have  his  claims  upon  the 
estate  adjusted;  and  he  then  advertises  for 
sale,  his  intestate's  undivided  moietv  of 
the  real  estate  held  by  them  jointly.  Held, 
By  his  bill  he  placed  his  whole  trust  and 
authority  under  the  control  of  the  Court ; 
and  it  was  an  abuse  of  his  fiduciary  relation 
to  proceed  to  sell  the  real  estate  before  an 
adjudication  of  the  matters  in  controversy ; 
and  the  sale  was  properly  restrained  by  in- 
junction. Idem,        1 

6.  Under  the  circumstances  of  the  case 
and  after  the  time  which  had  elapsed,  the 
Court  refused  to  enquire  into  errors  which 
were  alleged  to  appear  upon  the  face  of  a 
final  settlement  of  a  partnership  between 
the  former  partners. 

Ross's  ex'or  v,  M'Lauchlan's  adm'r 

A  als.,  86 

Same  v,  Haden's  adm'r,  86 

7.  In  a  suit  by  the  ex'or  of  one  partner 
against  the  ex'or  and  sureties  of  the  other 
partner,  under  the  circumstances,  the  sure- 
ties not  allowed  to  set  up  a  credit  which 
had  been  set  up  by  the  partner,  and  again 
by  the  ex'or,  and  had  been  disallowed  by 
the  Court  in  both  instances.        Idem,        86 

8.  A  partner  in  two  firms  one  of  which  is 
debtor  to  the  other,  after  the  dissolution, 
was  authorized,  under  the  circumstances, 
to  transfer  the  debt  due  from  the  one  firm 
to  the  other  to  a  creditor  of  the  latter  firm. 

Peyton  &  als.  v,  Stratton  A  als.,        380 
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PAYMENTS. 

1.  A  debtor  by  four  bonds  payable  at  suc- 
cessive periods,  makes  payments  which, 
U])on  a  settlement  after  the  death  of  the 
debtor,  are  ascertained  to  amount  to  more 
than  the  first  bond.  The  creditor  not 
allowed  to  apply  the  surplus  to  the  fourth 
bond ;  but  the  Court  will  apply  it  to  the 
second  bond  in  relief  of  a  party  bound  as 
surety  for  that  bond. 

Ros8*s  ex'or  v»  M'Lauchlan's  adm'r 

&  als.,  86 

Same  v.  Haden's  adm'r,  86 

2.  A  creditor  by  two  judgments  and  a 
bond  files  a  bill  against  the  ex'or  of  the 
debtor,  and  obtains  a  personal  decree 
against  the  ex'or  for  the  whole  amount. 
Upon  an  execution  which  issued  upon  this 
decree  a  part  of  the  money  is  made.  The 
judgments  being  debts  of  highest  dignity, 
the  money  so  made  is  to  be  applied  as  a 
payment  upon  them  in  relief  of  a  party 
who  is  bound  as  surety  for  the  judgments. 

Idem,        86 

3.  In  this  case  the  ex'or  sells  lands  of  his 
testator,  and  pays  the  proceeds  to  the  cred- 
itor. As  the  judgments  were  liens  upon 
the  lands,  the  payment  is  to  be  applied  as 
a  credit  upon  the  judgments.        Idem,        86 

PLEADINGS. 

1.  When  pleadings  will  be  amended.  See 
Amendments,  No.  2,  and 

Bowles'  ex'or  v,  Elmore's  adm'x,       385 

2.  What  ground  of  equitable  defence  to  a 
bond  will  not  be  allowed  at  law  under  the 
act  of  1831.  See  Equitable  Defences,  No. 
1,  and 

Shifiett  &c.  V,  The  Orange  Humane 
Society,  297 

3.  What  a  good  plea  of  unsoundness  in  a 
slave  and  fraudulent  concealment  by  vendor, 
under  the  act  of  1831.  See  Equitable  De- 
fences, No.  2,  and 

Fleming  v,  Toler,  310 

4.  There  may  be  an  averment  of  general 
unsoundness,  and  then  an  averment  of  a 
specific  unsoundness;  and  under  this  plea 
defendant  may  prove  any  unsoundness. 

Idem,        310 

5.  A  conviction  for  advising  one  slave  to 

abscond   is   no    bar  to  a  prosecution 
707      *for    advising    another    to    abscond; 

though  the  advising   was   to  both  at 
one  time  by  the  same  words  and  acts. 

Smith's  Case,        593 

PRACTICE  AT  COMMON  LAW. 

1.  The  penalty  and  condition  of  a  bond 
for  the  payment  of  money  are  in  the  same 
sum.  It  is  proper  to  treat  it  as  a  single 
bill,  and  to  give  judgment  for  the  amount 
of  the  bond  with  interest  from  the  time  of 
payment. 

Fleming  v.  Toler,  310 

2.  Judgment  by  default  against  an  ex'or 
de  bonis  propriis :  If  erroneous  it  should  be 
corrected  by  motion  to  the  Court  and  not 
by  appeal. 

Snead  v,  Coleman  &  wife,  300 


3.  Replication  to  a  plea  allowed  to  be 
amended  as  to  matter  of  form,  after  de- 
murrer thereto  sustained. 

Bowles'  ex'or  v,  Elmore's  adm'x,       385 

4.  When  the  rejection  of  a  second  plea  is 
not  ground  for  reversing  a  judgment  in  the 
appellate  Court.     See  Error,  No.  2,  and 

Fleming  v.  Toler,  310 

PRACTICE  IN  CRIMINAL  CASES. 

See  Criminal  Jurisdiction  and  Proceed- 
ings. 

PRACTICE  IN  CHANCERY. 

1.  Under  the  circumstances  of  the  case  it 
was  error  to  dissolve  the  injunction  before 
the  cause  was  matured  and  came  on  for  a 
final  hearing. 

Gray  v,  Overstreet  &  als.,  346 

2.  Vendee  of  land  enjoins  the  collection 
of  the  purchase  money  for  a  clear  defect  df 
title  to  part  of  the  land.  Vendor  should  be 
directed  to  perfect  the  title  by  a  day  speci- 
fied by  the  Court.  And  if  he  fails  to  do  so, 
a  commissioner  should  be  directed  to  ascer- 
tain the  relative  value  of  the  part  of  the 
tract  to  which  the  title  is  defective. 

Clarke  v,  Hardgrove  &c.,  399 

3.  The  Court  will  recommit  an  account  to 
a  commissioner  with  directions  to  enquire 
what  items  of  it  originated  in  a  partnership 
for  gambling,  tho'  the  pleadings  state 
nothing  about  such  a  partnership. 

Watson  V.  Fletcher,  1 

Fletcher  v,  Watson,  1 

4.  When  a  Court  of  equity  will  control 
and  direct  an  adm'r  in  the  administration 
of  the  estate,  who  has  come  into  equity  to 
set  up  his  claims  against  it.  Idem,        1 

PRESENTMENTS. 

1.  A  presentment  for  a  misdemeanor  is 
the  commencement  of  a  prosecution. 

Christian's  Case,        631 

2.  A  presentment  is  a  good  foundation 
for  an  information,  though  technically  de- 
fective. Idem,        631 

3.  It  should  not  be  quashed  for  such 
technical  defect,  if  the  attorney  for  the 
Commonwealth  asks  for  a  rule  for  an  in- 
formation. Idem,        631 

PRINCIPAL  AND  AGENT. 

1.  The  president  of  a  corporation,  is  not 
ex  officio  the  agent  of  the  corporation  to 
sell  property,  which  it  may  direct  to  be 
sold ;  and  unless  appointed  to  sell,  his  rep- 
resentations are  not  binding  on  the  corpo- 
ration. 

Crump    V,    UnHed    States    Mining 
Company,  352 

2.  An  agent  to  sell  property,  is  furnished 
by  his  principals  with  written  proposals 
containing  the  terms  of  sale  and  a  descrip- 
tion of  the  property.  If  the  agent  makes 
other  representations  of  the  value  and  con- 
dition of  the  property  which  are  false,  and 
thus  induces  persons  to  buy,  the  principals, 
though  they  neither  authorized  or  were  in- 
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formed  of  these  representations,  are  bound 
by  them,  and  the  contracts  are  void. 

Idem,        352 

private;  acts. 

What  judicial  notice  is  to  be  taken  of 
private  statutes  in  an  appellate  Court.  See 
Appellate  Courts,  No.  4,  and 

Somerville  v.  Wimbish,  205 

PROMISSORY  NOTIJS. 

1.  A  paper  signed  in  blank,  and  endorsed 
in  blank,  may  be  filled  up  either  as  a  com- 
mon promissory  note  or  a  negotiable  note ; 
and  the  person  who  endorsed  it  in  blank 
will  be  liable  on  his  endorsement  to  a  holder 
for  value. 

Orrick  v.  Colston,  189 

2.  In  such  a  case  if  the  paper  is 
708  filled  *up  as  a  common  promissory 
note  to  a  third  person  who  advances 
the  money  for  it  to  the  makers,  he  may 
treat  the  endorser  as  an  original  surety  or 
as  a  guarantor  of  the  note.        Idem,        189 

3.  If  after  the  note  is  filled  up  and  deliv- 
ered to  the  payee,  the  holder  fills  up  the 
blank  endorsement  with  a  guarantee,  he 
may  afterwards  erase  it  and  proceed  against 
the  endorser  as  an  original  surety. 

Idem,        189 

4.  When  note  not  merged  in  a  covenant. 
See  Covenant,  No.  7,  and 

Bowles'  ex'or  v.  Elmore's  adm'x,       385 

RATIFICATION. 

Act  of  directors  of  a  corporation  subse- 
quently ratified,  valid. 

Crump    V.    United    States    Mining 
Company,  352 

RENT. 

1.  Salt-works  are  rented  for  two  thirds  of 
the  salt  made,  and  the  lessees  covenant  to 
make  at  least  sixty  thousand  bushels  of  salt 
in  each  year.  The  landlord  is  not  entitled 
to  distrain  or  sue  for  forty  thousand  bushels ; 
but  only  two  thirds  of  the  quantity  actually 
made. 

Prestons  v.  M'CaU,  121 

2.  For  the  failure  to  make  sixty  thousand 
bushels  in  one  year,  the  proper  action  would 
be  for  the  damages  occasioned  thereby,  and 
to  the  extent  of  such  failure ;  and  not  for  a 
specific  rent  of  forty  thousand  bushels  of 
salt.  Idem,        121 

3.  During  the  first  year  the  lessees  with 
the  assent  of  the  lessors,  assign  their  lease, 
and  the  assignees  covenant  to  assume  and 
pay  all  the  contracts,  debts  and  liabilities 
of  the  lessees  relating  to  the  salt  making 
business.  On  the  next  day  the  assignees 
take  a  new  lease  paying  a  money  rent.  The 
taking"  a  new  lease  operated  as  a  surrender 
of  the  first,  and  extinguished  the  liabilities 
of  the  assignees  prospectively ;  and  as  as- 
signees they  were  not  liable  for  prior 
breaches  of  contract  by  the  assifcnors. 

Idem,        121 

4.  The   assignees   were    liable   by   their 


contract  to  the  lessors  for  arrears  of  salt 
rent,  whether  the  salt  was  then  on  hand  or 
had  been  sold.    '  Idem,        121 

5.  The  surrender  of  the  first  lease  before 
the  end  of  the  year  prevented  a  breach  of 
the  covenant  to  manufacture  sixty  thousand 
bushels  of  salt  a  year.  Idem,        121 

6.  Though  the  lessors  were  not  parties  to 
the  assignment  of  the  lease,  yet  as  it  was 
made  with  their  assent,  which  by  the  terms 
of  the  lease  was  necessary,  they  have  the 
right  to  enforce  the  contract  of  the  assign- 
ees to  pay  the  debts  of  the  lessees  so  far  as 
the  lessors  are  concerned.  Idem,        121 

SALES. 

1.  When  a  contract  is  made  for  the  pur- 
chase of  an  article  thereafter  to  be  delivered 
and  paid  for,  so  long  as  any  act  remains  to 
be  done  by  the  vendor  in  order  to  put  it  in 
a  state  of  readiness  for  delivery,  or  the 
amount  of  the  purchase  money  remains  yet 
to  be  ascertained,  by  enumeration,  meas- 
urement or  weighing  of  the  article,  the 
general  rule  is,  that  the  property  does  not 
pass  to  the  buyer,  but  remains  at  the  risk 
of  the  seller. 

Dixon  V,  Myers  &  Co.,  240 

2.  In  written  proposals  for  a  sale  of  stock 
in  a  mining  company,  if  the  representations 
embraced  therein  are  false  as  to  any  mate- 
rial fact  by  which  the  purchasers  have  been 
misled  to  their  injury,  and  in  which  they 
are  presumed  to  have  trusted  to  the  vendors, 
then  the  contract  founded  on  such  repre- 
sentations is  void,  whether  or  not  the 
vendors  knew  the  representations  to  be  false 
at  the  time  they  were  made ;  and  whether 
or  not  made  with  a  fraudulent  intent. 

Crump    V,    United    States    Mining 
Company,  352 

3.  In  such  case  the  suppression  from  the 
written  proposals  of  any  fact  within  the 
knowledge  of  the  vendors,  materially 
affecting  the  value  of  the  thing  sold,  and 
inconsistent  with  the  statements  in  the 
written  proposals,  vitiates  the  contract  as 
fully  as  the  false  afifirmation  of  any  mate- 
rial   facts,    if    the    purchaser    is    injured 

thereby.  Idem,        352 

709  *4.  If  in  such  case  the  representa- 
tions contained  in  the  written  propo- 
sals were  in  all  material  respects  true,  and 
no  fact  within  the  knowledi^e  of  the  vendors 
materially  affecting  the  value  of  the  things 
sold,  was  suppressed  to  the  injury  of  the 
purchasers,  the  subsequent  failure  of  the 
mine  in  value  and  productiveness  does  not 
impair  the  right  of  the  vendors  to  enforce 
the  contract.  Idem,        352 

5.  When  false  representations  of  agent  to 
sell  will  bind  the  principal.  See  Principal 
and  Agent,  No.  2,  and  Idem,        352 

SCIRE    FACIAS. 

1.  The  act  1  Rev.    Code,  ch.    128,  {  65,  p. 
505,  in  relation  to   a    scire  facias  to  revive 
a  judgment,  is   not  repealed  by  the  act  of 
March  20th,  1831,  Sup.  Rev.  Code,   ch.  197,. 
i  2,  on  the  same  subject. 

Williamson  v.  Crawford,  202 
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2.  Upon  a  scire  facias  to  revive  a  judg- 
ment, neither  a  declaration  nor  a  rule  to 
plead  is  necessary :  And  if  the  writ  is  made 
returnable  to  the  rules,  and  the  defendant 
makes  default,  there  should  be  an  award  of 
execution,  which  if  not  set  aside  at  the 
next  term,  becomes  a  final  judgment  as  of 
the  last  day  of  the  term.  Idem,        202 

SHERIFFS. 

1.  Upon  taking  the  oath  of  insolvency, 
the  property  and  rights  of  the  insolvent 
debtor  vest  in  the  sheriff,  and  he,  as  repre- 
senting the  creditor,  may  assert  his  rights, 
and  set  aside  fraudulent  conveyances  of 
the  insolvent,  and  recover  the  property  for 
the  benefit  of  the  creditor. 

Clough  &c.  V.  Thompson,  26 

2.  When  sheriff  not  authorized  to  sell 
property  of  insolvent  debtor.  See  Insolvent 
Debtor,  No.  3,  and  Idem,        26 

3.  The  real  estate  of  an  insolvent  debtor 
vests  in  the  sheriffs  of  the  counties  where 
it  lies,  and  the  sheriff  of  the  county  where 
the  oath  is  taken  is  not  authorized  to  sell 
it.  Idem,        26 

4.  When  it  is  illegal  and  improper  for  a 
sheriff  to  sell  property  of  an  insolvent 
debtor.  See  Insolvent  Debtor,  No.  5,  6, 
and  Idem,        26 

5.  A.  high  sheriff  may  farm  the  sheriff- 
alty, and  authorize  the  party  farming  it  to 
superintend  and  manage  the  office  as  his 
agent,  so  that  the  acts  of  this  agent  in 
directing  and  controlling  the  other  deputies 
will  be  binding  upon  the  high  sheriff. 

Holland  v,  Helm*s  adm'r,  245 

6.  Such  a  contract  does  not  and  cannot 
divest  the  high  sheriff  of  the  power  to  dis- 
miss any  of  the  deputies  employed  in  the 
office,  or  to  refuse  to  permit  any  person 
selected  by  the  farmer  of  the  sheriffalty  to 
qualify  as  deputy.  Idem,        245 

7.  The  farmer  of  the  sheriffalty  required 
the  other  deputies  to  pay  over  the  mone3's 
collected  on  executions  to  him,  and  one  of 
the  deputies  having  done  so,  though  he 
might  in  some  cases  be  liable  to  the  cred- 
itor in  the  execution,  he  is  not  liable  to  the 
high  sheriff.  Idem,        245 

SLAVES. 

1.  In  an  action  of  detinue  for  a  female 
slave,  the  recovery  may  be  not  only  for  the 
slave  named  in  the  writ,  but  for  the  chil- 
dren born  since  the  commencement  of  the 
action. 

Morris  v.  Peregoy,  373 

2.  What  constitutes  a  violation  of  the 
act  of  1847-8,  ch.  10,  J  24,  as  to  property  of 
owners  in  their  slaves.  See  Misdemeanor, 
No.  1,  and  Bacon's  Case,        602 

3.  The  killing  of  a  slave  by  his  master 
by  wilful  and  excessive  whipping,  is  murder 
in  the  first  degree;  though  it  may  not  have 
been  the  intention  of  the  master  to  kill  the 
slave.  Souther's  Case,        673 

SPIRITUOUS  LIQUORS. 
See  Ardent  Spirits. 


STATUTES. 


1.  The  act,  the  Code,  ch.  51,  {  1,  p.  660, 
as  to  private  and  local  acts,  construed  in 

Somerville  v,  Wimbish,  205 

2.  The  act  limiting  appeals  to  the  Coart 
of  appeals  to  $200,  construed  in 

M'Gruder  v,  Lyons,  233 

3.  The  act,  the  Code,  ch.  182,  {  17,  p.  686, 
for  limitations  of  appeals,  construed  in 

Yarborough  &  wife  v,  Deshazo,      374 

710         *4.  The  acts,  the  Code,  ch.  16,  {  18, 

p.  101,  and  ch.  216,    {   2,  p.  800,  as  to 

suits   pending    when    the    Code    went  into 

effect,  construed  in  Idem,       374 

5.  The  proviso  in  the  act,  the  Code,  ch. 
149,  i  19,  p.  594,  for  limitation  of  suits, 
construed  in  Idem,        374 

6.  The  act,  1  Rev.  Code,  ch.  128,  {  65,  p. 
505,  and  the  act  Supp.  Rev.  Code,  ch.  19^, 
I  2,  in  relation  to  scire  facias  to  revive 
judgments,  construed  in 

Williamson  v*  Crawford,  202 

7.  The  act,  1  Rev.  Code,  ch.  128,  {  5,  p. 
487,  in  relation  to  limitations  to  jndgmente, 
construed  in 

Smith's  adm'r  v.  Charlton's  adm'r,  425 

8.  The  act,  Sess.  Acts  1847-8,  ch.  27,  }  2, 
p.  164,  repealing  prior  acts,  construed  in 

Cregor's  Case,        591 

SURETIES. 

1.  In  a  suit  by  the  ex' or  of  one  partner 
against  the  ex' or  and  sureties  of  the  other 
partner,  under  the  circumstances,  the  sure- 
ties not  allowed  to  set  up  a  credit  which 
had  been  set  up  by  the  partner  and  again 
by  the  ex'or,  and  had  been  disallowed  by 
the  Court  in  both  cases. 

Ross's  ex'or  v,  M'Lauchlan's  adm'r 

&  als.,  86 

Same  v,  Haden's  adm'r,  86 

2.  The  surety  of  a  grantor  in  a  fraudulent 
conveyance,  against  whom  and  the  grantor 
a  judgment  has  been  recovered,  may  direct 
the  execution  to  be  levied  on  the  property, 
and  set  up  the  fraud  in  the  conveyance. 

Curd  V,  Miller's  ex'ors,  185 

3.  A  paper  signed  in  blank  and  endorsed 
in  blank,  may  be  filled  up  either  as  a  com- 
mon promissory  note  or  a  negotiable  note ; 
and  the  person  who  endorsed  it  in  blank 
will  be  liable  on  his  endorsement  to  a  holder 
for  value. 

Orrick  v,  Colston,  189 

4.  In  such  a  case  if  the  paper  is  filled  up 
as  a  common  promissory  note  to  a  third 
person  who  advances  the  money  for  it  to 
the  makers,  he  may  treat  the  endorser  as 
an  original  surety,  or  as  a  guarantor  of  the 
note.  Idem,         189 

TRUSTS  AND  TRUSTEES. 

1.  A  trustee  to  sell,  selling  such  property 
and  such  title  only,  as  is  vested  in  him, 
according  to  the  terms  prescribed,  and 
without  warranty  or  fraud,  incurs  no  re- 
sponsibility to  the  purchaser. 

Sutton  V.  Sutton,  234 
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2.  The  object  of  the  trust  beings  to  sell 
for  what  the  property  will  bring,  and  there 
being  no  warranty  by  the  grantor  in  the 
deed  of  either  title  or  quantity,  the  pur- 
chaser is  not  entitled  to  relief  for  a  mistake 
in  the  estimated  quantity  of  the  land. 

Idem,        234 

3.  A  person  named  a  trustee  in  a  deed  to 
secure  debts,  unites  in  sales  necessary  in 
the  execution  of  the  trust,  and  other  formal 
acts,  but  he  receives  none  of  the  trust  funds, 
thej  being  received  by  his  co-trustee,  and 
he  is  guilty  of  no  fraud  in  relation  thereto. 
He  is  not  responsible  for  the  misapplication 
or  waste  of  the  funds  by  his  co- trustee. 

Griffin's    ex*or    v,    A.    Macaulay's 

adm'r,  476 

Dismal  Swamp  Land  Co.  v.  Same,     476 

4.  A  trust  deed  to  secure  creditors  reciting 
the  amount  of  the  debts  due  to  the  different 
creditors,  is  not  conclusive  even  against 
the  grantor  and  his  adm'r,  of  the  amount 
of  the  respective  debts.  Idem,        476 

5.  A  trustee  not  responsible  for  estimated 
rents  when  he  had  received  none,  where  his 
delay  in  selling  the  property  arose  out  of 
the  difficulty  of  finding  a  purchaser. 

Idem,        476 

6.  A  creditor  of  a  grantor  in  a  deed  of 
trust  to  secure  creditors,  may  shew  by 
proofs  that  his  debt  was  intended  to  be 
secured  under  the  provision  for  another 
creditor.  Idem,        476 

7.  Under  the  words  in  the  deed  of  *' all 
debts  due  the  grantor,"  the  indebtedness 
of  a  partner  of  the  grantor  to  the  partner- 
ship, and  ^Iso  a  claim  which  the  grantor 
has  on  a  foreign  government  for  damages 
for  the  detention  of  a  ship,  will  pass. 

Idem,        476 

VENDOR  AND  PURCHASER. 

1.  A  vendor  is  entitled  to  relief  on  account 

of  the  fraudulent  concealment  of  facts  by  a 

purchaser.      But   under   the   circum- 

711      stances  the   proper  mode  *of  relief  is 

by  compensation  for  the  injury,  and 

not  a  rescission  of  the  contract. 

Armstead  v,  Hundley,  52 

Z  When  trustee  to  sell  not  responsible  to 
purchaser.  See  Trusts  and  Trustees,  No. 
1,  and 

Sutton  V.  Sutton,  234 

3.  When  purchaser  from  trustee  not  en- 
titled to  relief  for  mistake  in  estimated 
quantity  of  land.  See  Trusts  and  Trustees, 
No.  2,  and  Idem,        234 

4.  A  mistake  in  respect  to  the  title  to  land 
is  no  ground  of  relief  to  a  purchaser,  when 
he  purchases  the  land  without  any  agree- 
ment express  or  implied,  for  a  conveyance 
with  warranty  of  title.  Idem,        234 

5.  There  is  a  sale  of  land  and  conveyance 
with  general  warrant^',  and  the  vendee 
assigns  bonds  of  a  third  person  in  payment 
of  the  irarchase  money.  The  title  to  a  part 
of  the    land   being   clearly  defective,    the 


vendee  may  enjoin  vendor  from  collecting 
so  much  of  the  bonds  as  will  compensate 
him  for  the  land  to  which  the  title  is  de- 
fective. 

Clarke  v.  Hardgrove  &c.,  399 

6.  Vendee  entitled  to  compensation  ac- 
cording to  the  relative  value  of  the  land  to 
which  a  good  title  cannot  be  made. 

Idem,        399 

7.  Vendor  should  be  directed  to  perfect 
the  title  by  a  day  specified  by  the  Court. 
And  if  he  fails  to  do  so,  a  commissioner 
should  be  directed  to  ascertain  the  relative 
value  of  the  part  of  the  tract  to  which  the 
title  is  defective.  Idem,        399 

VERDICT. 

The  indictment  charges  the  burning  the 
dwelling  house  of  E  on  the  II th  of  February 
1850.  The  verdict  is  *  *guilty  of  arson  in 
the  day  time,  on  the  11th  February  1850." 
The  verdict  is  sufficiently  certain. 

Curran's  Case,        619 

WILLS. 

1.  A  executed  a  bond  for  a  certain  sum  to 
aid  in  paying  the  debts  of  C.  college,  upon 
condition  that  like  pledges  to  the  whole 
amount  of  the  college  debt  were  obtained, 
and  that  this  fact  should  be  announced  by 
a  committee,  of  which  he  was  one.  He  dies 
before  the  announcement  by  the  committee, 
and  by  his  will  says,  he  is  bound  and  will- 
ing to  pay  his  bond,  provided  the  pledges 
given  shall  appear  to  be  indubitably  valid, 
and  the  whole  amount  pledged  shall  first  be 
paid.  The  will  does  not  contemplate  the 
payment  of  the  bond  for  any  other  object 
than  the  discharge  of  the  college  debts ;  but 
adds  another  condition  to  the  payment,  and 
does  not  give  any  additional  force  to  the 
bond. 

Columbian     College     v,     Clopton's 
adm'r  Ac,  168 

2.  The  provision  of  the  will  is  not  a  be- 
quest of  the  amount  of  the  bond  to  the  col- 
lege. Idem,        168 

3.  A  by  his  will  says,  if  C.  college  should 
fail,  I  will  that  the  sum  pledged  to  that 
shall  be  given  to  N.  institution.  This  is 
not  a  bequest  by  implication   to  C.  college. 

Idem,        168 

WITNESSES. 

When    attorney   for   the    Commonwealth 

allowed   to   recall   a  witness  and  examine 

him    further.      See    Criminal    Jurisdiction 

and  Proceedings,  No.  11,  and 

^  Armstead's  Case,        599 

WRIT  OF  ERROR. 

1.  The  Court  of  appeals  has  no  jurisdic- 
tion to  grant  a  writ  of  error  in  a  criminal 
case. 

Bell  V   The  Commonwealth,  201 

2.  A  writ  of  error  coram  vobis  does  not 
lie  in  the  Court  of  appeals. 

Reid's  adm'r  v,  Strider's  adm'r,  76 
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PREFACE. 


With  this  volume  the  report  of  the  deci- 
sions of  the  Court  of  appeals  under  the 
constitution  of  1829,  and  of  the  General 
court  are  completed.  The  first  Court  is 
succeeded  by  the  Supreme  Court  of  appeals 
under  the  constitution  of  1851.  In  this 
Court  is  vested  the  criminal  as  well  as  the 
civil  appellate  jurisdiction ;  and  the  General 
court  has  been  abolished.  The  General 
court  was  one  of  the  earliest  Courts  estab- 
lished in  the  province  of  Virginia,  and 
was  then  held  by  the  Governor  and  coun- 
cil. It  received  its  name  of  Creneral  court 
in  1661-2,  and  then  had  general  juris- 
diction of  all  causes  civil  and  criminal. 
After  the  revolution  and  the  establishment 
of  the  Supreme  Court  of  appeals,  the  juris- 
diction of  the  Greneral  court  was  confined  to 
the  appellate  criminal  jurisdiction,  cases 
connected  with  the  revenue,  and  to  the  tak- 
ing probat  of  wills  and  granting  adminis- 
tration upon  intestate's  estates,  in  which 
its  jurisdiction  was  concurrent  with  the 
District  and  afterwards  the  Circuit,  County 
and  Corporation  courts  throughout  the 
State.  After  an  existence  of  one  hundred 
and  ninety  years  under  the  same  name,  it 
has  at  length  been  abolished;  leaving  to 
us  only  the  memory  of  its  faithful  and  pure 
administration  of  justice. 

Until  the  constitution  of  1851  went  into 
operation,  the  judges  of  the  Supreme  Court 
of  appeals  and  of  the  Creneral  court  held 
their  offices  for  life ;  and  the  advocates  of 
an  independent  judiciary  looked  forward 
with  some  apprehension  to  the  working  of 
that  provision  of  the  constitution  of  1829 
which  authori2e4  the  General  Assembly,  by 
a  concurrent  vote  of  two  thirds  of  both 
houses,  to  remove  a  Judge.  It  however 
was  never  acted  on  during  the  existence  of 
that  constitution.  By  the  constitution  of 
1851  the  Judges  are  elected  by  the  people ; 
the  Judges  of  the  Supreme  Court  of  appeals 
for  twelve  years,  and  the  Judges  of  the  Cir- 
cuit courts  for  eight  years :  And  they  are 
all  re-eligible  after  their  term  of  service 
is  expired. 

Although  there  have  been  complaints  of 
the  delay  of  justice  in  Virginia,  delays 
arising  rather  from,  the  defects  in  our  judi- 
cial system  than  from  any  defect  in  the 
persons  who  filled  the  office,  the  public 
niind  has  ever  reposed  with  an  unquestion- 
ing confidence  in  the  purity  of  its  adminis- 
tration. And  although  an  unfortunate 
suitor  might  well  believe  that  human  judg- 


ment is  fallible,  none  ever  questioned  the 
integrity  of  the  decision.  How  much  of 
this  judicial  integrity  and  public  confidence 
was  due  to  the  system,  and  how  much  was 
due  to  the  men  who  administered  the  jus- 
tice of  the  country,  or  what  influence  the 
system  exerted  upon  the  men,  it  were  vain 
now  to  enquire.  Certainly  the  selections 
for  these  offices  were  generally  most  for- 
tunate, if  not  most  sagacious  and  patriotic : 
And  every  Virginian  will  recall  with  an 
honest  and  honourable  State  pride,  the  many 
names  enrolled  in  the  list  of  our  judicial 
worthies,  who  in  all  respects,  as  men,  as 
citizens,  as  gentlemen  and  as  Judges,  were 
the  ornament  and  the  pride  of  the  country. 
What  will  be  the  working  of  the  present 
system,  time  the  wisest  of  all  things,  must 
determine.  Certainly  no  apprehension  can 
be  felt  of  any  immediate  failure  of  those 
qualities  which  have  honoured  the  bench 
of  justice,  and  secured  to  it  the  public  con- 
fidence. Integrity  in  a  Judp^e,  and  purity 
in  the  administration  of '  justice,  is  so 
thoroughly  a  part  of  the  moral  sense  of  the 
public  and  the  individual  man,  that  years 
must  pass  under  the  influence  of  the  worst 
system  that  cotild  be  devised,  before  a 
Judge  in  Virginia  can  realize  that  it  is 
not  a  necessity  of  his  position,  that  his 
judicial  conduct  shall  be  above  suspicion ; 
and  it  will  probably  require  a  still  longer 
period  for  the  public  mind  to  be  reconciled 
to  entertain  a  doubt  on  that  subject.  If 
indeed  the  people  shall  realize  the  truth  that 
every  power  is  a  trust,  the  abuse  of  \which, 
from  the  necessity  of  its  nature,  carries 
with  it  its  own  punishment;  and  the  proper 
discharge  of  which  elevates  whilst  it  pros- 
pers, then  may  we  well  anticipate  the  hap- 
piest results  from  this  experiment.  And 
although  the  wisdom  of  experience  may 
excite  fears,  we  are  to  remember  that  we 
are  not  any  other  people ;  and  all  our  past 
history  teaches  that  we  are  not  to  be  meas- 
ured by  their  capacities.  What  we  can  do 
we  must  learn  from  ourselves;  and  the 
duty  and  the  business  of  every  man  is,  not 
to  excite  doubts  of  success,  or  apprehen- 
sions of  failure,  in  a  matter  upon  which 
the  people  have  determined;  but  to  unite 
with  all  his  heart  in  the  efi^ort  to  accomplish 
a  successful  result.  Believing  that  our 
past  history  affords  many  evidences  of  the 
guardian  providence  of  God  over  us  as  a 
people,  we  go  forward  with  an  abiding  con- 
fidence in  the  same  kind  care  in  the  future. 
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Sapreme  Coart  of  Appeals  of  Virginia. 


Minor  v.  Minor's  Adm'r. 

July  Term.  1861,  Lewlsbarfir. 

(A1>sent  Cabsll,  P.) 

1.  Bnootors  and  Administrators— Actions  by— Sct-Off 

"Cue  at  Bor.— In  an  action  of  €u$ump$it  by  an 
adm'r  for  a  debt  due  bis  intestate  in  bis  lifetime, 
defendant  cannotset  off  a  debt  due  him  for  money 
l>ald  as  tbe  surety  of  the  intestate  since  bis  death. 

2.  Pleadliv  and  Practlco— Assumpsit— Bill  of  Particu- 
kri*-Case  at  Bar.— Tbe  court  in  an  action  of  as- 
tvmfnUty  an  adm'r,  is  for  money  had  and  receiyed, 
and  the  bill  ot  particulars  merely  states  an  account 
in  which  the  defendant  is  debtor  to  the  adm'r  for 
money  received,  stating  a  sum  certain.  The  count 
and  tbe  bill  of  particulars  are  not  sufficient  to  ad- 
mit proof  of  an  admission  by  the  defendant  that 
he  had  received  from  a  third  person  a  certain  sum 
helonfflnff  to  the  estate  of  the  plaintiff's  intestate. 

This  was  an  action  of  assumpsit  brought 
in  the  Circuit  court  of  Monongalia  county 
bj  A.  W.  Tenant,  adm*r  of  John  Minor, 
against  Samuel  Minor.  The  declaration 
contained  two  counts  for  money  had  and 
received ;  the  first  for  money  had  and 
2  received  to  the  use  *of  the  plaintiff's 
intestate  in  his  lifetime,  the  other  for 
money  had  and  received  to  the  use  of  the 
plaintiff,  as  administrator  of  John  Minor. 
The  bill  of  particulars  filed  with  the  decla- 
ration, was: 
Savnel  Minor, 

To  John    Minor    for  money  re- 
ceived, $  300. 
Samuel  Minor, 

To  plaintiff  as  adm'r,  for  money 
received,  $  300. 

The  defendant  appeared  and  pleaded  the 
general  issue,  and  also  a  plea  of  set  off  to 
the  first  count,  and  the  statute  of  limita- 
tions, on  which  issues  were  made  up.  He 
also  offered  a  plea  to  the  second  count  of 
the  declaration  which  is  called  the  defend- 
ant's third  plea,  in  which  he  alleged  that 
the  plaintiff,  as  the  administrator  of  John 
Minor  deceased,  before  and  at  the  com- 
mencement of  the  action,  was  indebted  to 
the  defendant  in  the  sum  of  1500  dollars,  for 
money  by  the  defendant  paid  as  the  se- 
curity of    John    Minor,    since    his   death. 


and  Practice— Assumpsit— Bill  of  Particn- 

lars.-ln  Mann  v.  Perry,  8  W.  Va.  681,  it  is  said:  "The 
count  was  upon  an  account  stated  for  600  dollars, 
without  a  bill  of  particulars.  Th  e  evidence  excluded 
was  to  prove  an  account  stated  for  600  dollars.  Un- 
der the  rulin«r  in  the  caise  of  Minor  v.  Minor,  8  Oratt.  i, 
it  was  properly  excluded  as  irrelevant  to  the  issue 
Tmderthe  pleadings  as  they  were." 


which  exceeded  the  damages  complained 
of  in  the  declaration,  and  out  of  which 
money  the  defendant  was  willing  and 
offered  to  set  off  and  allow  to  the  plaintiff 
as  administrator  as  aforesaid,  the  full 
amount  of  the  said  damages.  This  plea 
the  plaintiff  moved  the  Court  to  reject, 
which  motion  the  Court  sustained,  and  the 
defendant  excepted. 

On  the  trial  of  the  cause  the  plaintiff 
offered  evidence  tending  to  prove  that  the 
defendant  admitted  in  March  1846,  that  he 
received  from  one  Lancaster  Minor  in  the 
spring  of  that  year,  250  dollars  belonging 
to  the  estate  of  John  Minor  deceased,  the 
plaintiff's  intestate;  to  the  introduction 
of  which  evidence  the  defendant  objected 
upon  the  ground  that  neither  the  declara- 
tion nor  the  bill  of  particulars  filed  there- 
with, gave  to  the  defendant  sufficient  notice 
of  any  such  claim.  But  the  Court  overruled 
the  objection  and  admitted  the  evidence ; 
and  the  defendant  again  excepted.  There 
was  a  verdict  and  judgment  for  the  plain- 
tiff for  250  dollars,  with  interest 
3  *f rom  the  31st  of  March  1846 :  where- 
upon the  defendant  applied  to  this 
Court  for  a  supersedeas,  which  was  allowed. 

A.  F.  Raymond,  for  the  appellant. 
Guy  R.  C.  Allen,  for  the  appellee. 

AL/LBN,  J.,  delivered  the  opinion  of  the 
Court. 

It  seems  to  the  Court  here,  that  the  Cir- 
cuit court  did  not  err  in  rejecting  the  plea 
No.  3,  tendered  by  the  plaintiff  in  error, 
and  set  forth  in  the  bill  of  exceptions  taken 
to  the  decision  of  the  Court  rejecting  the 
same.  But  it  further  seems  to  the  Court 
here,  that  the  Court  erred  in  overruling  the 
objection  of  the  plaintiff  in  error  to  the 
introduction  of  evidence  offered  by  the  de- 
fendant in  error,  as  tending  to  prove  the 
particular  item  or  claim  sought  to  be  recov- 
ered as  set  forth  in  ,  the  bill  of  exceptions 
taken  by  the  plaintiff  in  error  at  the  trial 
to  the  decision  of  the  Court  admitting  said 
testimony:  This  Court  being  of  opinion, 
that  neither  the  declaration  or  bill  of  par- 
ticulars gave  the  plaintiff  in  error  suffi- 
cient notice  of  any  such  claim  or  item. 
Reversed  with  costs,  verdict  set  aside,  and 
cause  remanded  for  a  new  trial;  upon 
which,  under  ,  the  pleadings  as  they  now 
stand,  and  unless  another  bill  of  partictilars 
be  filed  describing  the  claim  or  item  with 
sufficient  certainty,  such  evidence  offered 
and  objected  to  is  not  to  be  admitted. 


V  R,  8  Gratt— 26 
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4  *Hogue  V.  Davis  &  als. 

July  Term,  1851,  Lewisburfir. 
(Absent  Cabsll,  P.,  and  Baldwin,  J.) 

Negotiable  Paper— Accommodatton  BndonerS'— Order 
of  Liability.*— Where  several  endorsers  of  nesrotl- 
able  paper  bave  endorsed  it  for  the  accommoda- 
tion of  the  maker,  they  are  responsible  In  the 
order  of  their  endorsements,  unless  there  has 
been  an  afirreement  amonff  them  to  "be  Jointly  and 
equally  bound:  And  the  burden  of  proving  such 
an  agreement  Is  upon  the  prior  endorser  whoteeeks 
the  benefit  of  it. 

This  was  a  motion  in  the  Circuit  court 
of  Monongalia  county  by  James  T.  Davis, 
Waitman  Davis  and  three  others,  against 
Bushrod  Q.  Hogue,  to  recover  from  him 
the  amount  which  they  had  been  compelled 
to  pay  as  subsequent  endorsers  upon-  a  note 
made  by  Robert  Davis  to  Bushrod  Q.  Hogue, 
and  discounted  at  the  bank  in  Morgantown. 
The  note  bore  date  July  29th,  1844,  and  was 
for  250  dollars,  payable  in  ninety  days,  at 
the  Lancaster  Bank  in  the  State  of  Penn- 
sylvania, and  was  endorsed  by  all  the  par- 
ties for  the  accommodation  of  Robert  Davis. 
Before  the  note  fell  due,  Robert  Davis  ab- 
sconded. 

The  ground  of  defence  was,  that  all  the 
endorsers  were  to  be  jointly  and  equally 
bound.  The  only  witnesses  who  spoke  to 
the  making  of  the  note,  were  John  Davis, 
a  brother  of  two  of  the  plaintiffs,  and  Al- 
bert G.  Davis  a  cousin.  According  to  their 
testimony  Hogue  beared  with  Robert  Davis, 
and  endorsed  the  note  at  Davis's  house,  in 
the  absence  of  the  other  endorsers;  and 
Robert  Davis  then  took  the  note  to  obtain 
other  endorsers  upon  it.  That  he  applied 
to  his  father  Thomas  Davis  to  endorse  it, 
who  declined  to  do  it,  when  Robert  Davis 
told  him  there  was  no  danger  as  both 

5  he   and   Hogue   *would   have   to   fail 


•Negotiable  Paper— Indoners— Order  of  Liability.— In 

Willis  V.  Willis,  42  W.  Va.  584,  26  S.  B.  Rep.  615,  it  is 
said:  "1  Daniel,  Nesr.  Inst  S  708,  says:  'When 
several  persons  indorse  a  bill  or  neffotiable  note 
in  succession,  the  lefiral  effect  is  to  subject  them,  as 
to  each  other,  in  the  order  they  indorse.  The  in- 
dorsement imports  a  several  and  successive,  not  a 
joint,  oblifiration,  whether  the  indorsements  be  made 
for  accommodation,  or  for  value  received,  unless 
there  be  an  asrreement  aliunde  different  from  that 
evidenced  by  the  indorsements.  When  the  succes- 
sive Indorsements  are  for  accommodation  of  other 
parties,  the  Indorsers  for  accommodation  may  make 
an  afirreement  to  be  jointly  and  equally  bound,  but 
whoever  asserts  such  agreement  must  prove  it. 
In  cases,  therefore,  in  which  no  such  agreement  is 
proved,  the  Indorsers  are  not  bound  to  contribution 
amouiTst  themselves,  but  each  and  all  are  liable  to 
those  who  succeed  them.'  This  clear  statement  Is 
sustained  by  authority  in  almost  all  quarters,  in- 
cluding authority  bindinsr  us.  Hocrue  v.  Davis,  8 
Oratt.  4 ;  Bank  v.  Beirne,  1  Qratt.  205 ;  Bank  v. 
Vanmeter,  4  Rand.  568;  Shields  v.  Reynolds,  pt.  2. 9 
W.  Va.  488;  Hofire  v.  Vintroux,  21  W.  Va.  1,  pt.  2." 

For  further  information  on  this  subject,  see 
monographic  note  on  "Bills,  Notes  and  Checks" 
appended  to  Archer  v.  Ward.  9  GratL  622. 


before  said  Thomas  Davis  could  be 
liable.  Albert  G.  Davis  stated  that  Hogue 
informed  him  he  had  furnished  Robert 
Davis  money  to  buy  cattle,  and  intended 
to  do  so  as  long  as  he  wanted  to  do  busi- 
ness, and  that  he  was  to  have  a  share  of 
the  profits  arising  from  the  business.  That 
this  was  before  said  Davis  absconded, and  af- 
ter the  witness  had  understood  they  had  got- 
ten money  out  of  the  bank  at  Morgantown. 

It  was  proved  that  after  the  note  was 
protested  and  returned  to  the  bank  at  Mor- 
gantown several  of  the  endorsers,  includ- 
ing Hogue,  came  to  the  bank  for  the  purpose 
of  making  arrangements  for  its  payment. 
They  first  proposed  to  give  a  bond  for  the 
whole  amount,  and  the  bond  was  prepared 
and  some  of  them  signed  it. 

They  arranged  to  borrow  some  four  or 
five  hundred  dollars  from  a  Mr.  Hanway  to 
aid  them  in  the  payment ;  and  a  note  was 
prepared  and  taken  away  by  them  but  was 
not  returned ;  and  they  all  left  the  bank 
without  making  arrangements  to  take  up 
the  original  note.  Shortly  afterwards  some 
of  the  sureties  informed  Mr.  Hanway  they 
had  ascertained  that  the  note  was  not  of 
such  a  character  as  they  had  supposed ;  and 
that  they  would  not  be  liable  as  they  be- 
lieved, until  the  property  of  Bushrod  Q. 
Hogue  was  exhausted ;  and  that  they  de- 
clined taking  the  loan.  On  the  same  day 
they  were  at  the  bank,  James  T.  Davis, 
one  of  the  endorsers,  had  a  conversation 
with  the  cashier  of  the  bank,  and  that 
officer  understood  from  him  that  although 
they  might  not  be  legally  bound  to  pay  any 
part  of  the  note,  yet  they  were  joint  endor- 
sers with  Hogue,  or  something  to  that 
effect,  and  did  not  intend  to  take  any  ad- 
vantage of  him ;  and  that  they  considered 
themselves  equally  bound  with  Hogue  as 
the  cashier  understood  him.  It  seems  prob- 
able that  neither  Hogue  or  the  endorsers 
knew  the  difference  between  the  note  pay- 
able as  it  was  and  a  joint  endorsement  of 

it. 
6  *The  Circuit  court  gave  the  plain- 

tiffs a  judgment  against  the  defendant 
for  1179  dollars  and  38  cents,  with  interest 
from  October  the  6th,  1846,  until  paid,  that 
being  the  balance  due  upon  the  note,  after 
applying  thereto  the  proceeds  of  certain 
property  of  Robert  Davis,  which  the  plain- 
tiffs had  been  compelled  to  pay.  And  there- 
upon Hogue  applied  to  this  Court  for  a 
supersedeas,  which  was  allowed. 

A.  F.  Haymond,  for  the  appellant. 

Grattan,  for  the  appellees,  referred  to 
Chalmers  v.  McMurdo,  5  Munf.  252;  Farm- 
ers Bank  v.  Vanmeter,  4  Rand.  553;  Bank 
U.  S.  V.  Beirne,  1  Gratt.  234 ;  McDonald  v. 
Magruder,  3  Peters'  R.  470. 

By  the  Court.    The  judgment  is  affirmed. 


Calesv.  Miller  &  al. 

July  Term,  18BI,  Lewlsbnrsr. 
(Absent  Cabsll,  P.) 
I.  Evidence— Commissioner's  Deed  — What  flnvt   Be 
Offered  with  Deed.*— A  party  offerinir  In  evidence  a 

•Evidence— CommUslottcr's  Deed— What    Must    Be 
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deed  pnrportinff  to  be  ezecated  by  a  commissioner 
onder  the  decree  of  a  Court,  and  conveylnfir  land, 
must  offer  with  it  ao  mnch  of  the  record  of  the 
cause  in  which  the  decree  was  made,  as  will  show 
tbe  authority  of  the  commissioner  to  convey  the 
land  described  in  the  deed. 
a.  Deeds— Foraica  Acknowledgmeiit  before  Mayor.— 
A  deed  executed  in  vm  which  shows  upon  its  face 
that  the  parties  to  it  resided  out  of  the  State  of 
Virginia,  was  properly  acknowledfired  before  the 
mayor  of  a  city  in  another  State,  and  the  certifi- 
cate of  the  mayor,  describing  himself  as  such,  and 
purporting  to  be  under  the  seal  of  the  city,  was  a 
sniBcient  authentication  of  the  deed  to  authorize 
ite  admission  to  record. 

SsiMo    reiiinota  as  Bvidonce  of  Orantor's 
5.t— In  such  a  case  the  certificate  of  the 
acknowledgment  of  the  deed  by  the  grantor  be- 
fore the  mayor  of  the  city,  is  sufficient  evi- 
7  dence  *that  the  grantor,  for  the  time  beinsr. 

resided  in  the  said  city:  though  the  deed 
on  ite  face  described  him  as  beiufir  a  citizen  of 
another  State. 

4.  Dceds-Acknowledirineiit— Whst    Rcaldeiice    Saffl- 

dent.— It  seems  that  a  residence,  however  tempo- 
rary, is  sufficient  to  authorize  the  acknowledgment 
of  a  deed  there,  by  a  non-resident  of  Virginia, 
under  the  act  of  1792.  ch.  90. 

5.  Pcpoaltloiis— Caption.^— The  caption  of  a  deposi- 
don  describing  it  as  taken  in  a  proceeding  of  forc- 
ible entry  and  detainer,  is  sufficiently  accurate 
to  authorize  the  reading  of  the  deposition,  thoufirh 
the  proceeding  is  for  an  unlawful  detainer. 

^.  Bondal— Condltloo  to  Convoy  Land— No  Title  In  Ob- 
Hsnr— Effect.— A  bond  with  condition  to  convey 
land  of  which  the  obligor  had  neither  title  or  pos- 
session, passes  nothing.  And  a  decree  in  a  cause 
between  the  parties,  for  a  conveyance  of  the  land 
by  a  commissioner,  and  his  conveyance,  passes 


with  Deed.— See  principal  case  cited  in 
Ketchum  v.  Spurlock.  34  W.  Va.  60S,  12  S.  £.  Rep.  884: 
Waggoner  v.  Wolf,  28  W.  Va.  825. 

5mbo— Deeds.— See  principal  case  cited  in  Mason  v. 
Bridge  Co.,  20  W.  Va.  287.  The  Virginia  and  West 
Virginia  cases  on  this  subject  are  collected  in  a 
monographic  note  on  "Deeds'*  appended  to  Flott  v. 
Com..  12  Gratt.  584. 

•»Deeds  Certiflcste  of  AcknowiedgnMnt  as  Evidence 
«<  Grantor's  Residence.— In  Hassler  v.  King.  9  Gratt. 
120.  the  principal  case  was  cited  with  approval  to 
the  point  that  the  acknowledgment  by  the  grantor 
of  a  deed  before  the  mayor  of  a  city  affords  sufficient 
evidence  that  said  grantor,  for  the  time  being,  dwelt 
In  that  dty :  and  that  this  is  true  though  the  deed  on 
its  face  described  him  as  being  a  citizen  of  another 
state.  The  principal  case  was  also  cited  on  this 
point  In  Shue  v.  Turk,  15  Gratt  263.  See  further  on 
this  subject,  monographic  tuiU  on  "Acknowledg- 
ments*' appended  to  Taliaferro  v.  Pryor.  12  Gratt. 

tDeposltlons— Notice— What  It  3hoald  Indicate. -No- 
tice to  take  depositions  should  indicate  to  the  ad- 
verse party,  with  reasonable  certainty,  when,  where, 
and  in  what  cause  the  depositions  are  to  be  taken. 
Bovryer  v.  Knapp,  15  W.  Va.  298,  citing  the  principal 


On  all  matters  pertaining  to  depositions,  see  mono- 
graphic noU  on  "Depositions**  appended  to  Field  v. 
Brown.  94  Gratt  74. 

{Bands.— See  monographic  noU  on  "Bonds**  ap- 
pended to  Ward  v.  Chum,  18  Gratt  801. 


nothing ;  none  of  the  parties  ever  having  had 
either  title  or  actual  possession. 

On  the  29th  day  of  B'ebraarj  1848,  John 
Miller  and  Joel  McPheraon  made  complaint 
before  a  justice  of  the  peace  of  the  county 
of  Greenbrier,  that  James  Galea  had  unlaw- 
fully turned  them  out  of  possession  of  a 
certain  cabin  and  tenement  containing" 
about  forty  acres,  on  the  end  of  Chesnut 
mountain,  part  of  a  survey  or  tract  of  eleven 
hundred  acres,  in  the  county  aforesaid; 
whereof  they  prayed  restitution.  A  war- 
rant was  thereupon  issued  by  the  justice, 
directing  the  sheriff  to  summon  a  jury  for 
the  18th  of  March,  and  to  give  notice  to  two 
justices  at  least,  to  attend  at  that  time. 
This  was  done,  and  the  cause  was  regularly 
continued  from  that  time  until  June  1848, 
when  it  came  on  to  be  tried. 

In  the  progress  of  the  trial  the  plaintiffs 
introduced  as  evidence  a  deed  from  Jacob 
Maddy  to  John  Miller,  bearing  date  in  the 
year  1846,  by  which  in  consideration  of  40 
dollars,  Maddy  conveyed  to  Miller  one 
moiety  of  a  tract  of  eleven  hundred  acres 
"of  land,  lying  in  the  county  of  Greenbrier, 
on  New  river,  above  and  below  the  falls  of 
the  river.  The  plaintiffs  also  offered  in 
evidence  two  decrees,  which  purported  to  be 
decrees  of  the  Circuit  court  of  Greenbrier, 
the  lirst  made  at  its  May  term  1842,  in  a 
cause  therein  depending,  in  which  Jacob 
Maddy  and  Richard  Thomas  were 
8  plaintiffs  and    *Samuel  Fox  was   de- 

fendant. This  decree  after  directing 
the  defendant  to  pay  to  the  plaintiffs  cer- 
tain sums  of  money  therein  specified,  be- 
ing for  the  purchase  money  of  the  land 
thereinafter  mentioned,  provided  that  if 
the  money  was  not  paid  within  ninety  days, 
a  commissioner  named  should  proceed  to 
sell  the  tract  of  land  mentioned  in  the  bill, 
&c. ;  and  that  he  report  his  proceedings  to 
the  Court.  The  second  decree  was  made  at 
the  May  term  1843,  and  came  on  itpon  the 
papers  formerly  read  and  the  report  of  the 
commissioner  appointed  to  sell  the  land. 
This  report  was  confirmed  and  Thomas  C. 
Burwell  was  appointed  a  commissioner  to 
convey  the  land  to  the  purchasers. 

The  plaintiffs  also  offered  in  evidence  a 
deed  dated  the  26th  of  October  1843,  executed 
by  the  commissioner  Thomas  C.  Burwell  to 
Jacob  Maddy  and  JoelMcPherson,  whereby 
after  reciting  the  foregoing  decrees,  he 
conveyed  to  them  the  land  referred  to  in 
said  decrees.  To  the  introduction  of  these 
decrees  and  the  deed  from  Burwell,  the  de- 
fendant objected,  upon  the  ground  that  it 
was  incumbent  on  the  plaintiffs  to  shew  by 
evidence  that  a  suit  existed  authorizing 
such  decrees  and  deed:  And  for  this  purpose 
it  was  necessary  that  the  whole  record 
should  be  produced  to  the  Court  and  jur3-. 
But  the  Court  overruled  the  objection  and 
admitted  the  evidence;  and  the  defendant 
excepted. 

In  the  further  progress  of  the  cause  the 
defendant  introduced  In  evidence  a  patent 
from  the  Commonwealth  to  David  Morton, 
bearing  date  the  13th  day  of  March  1798,  for 
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the  land  in  controversy ;  and  he  then  offered 
in  evidence  an  office  copy  of  a  deed  bearing 
date  the  1st  of  August  1799,  purporting  on 
its  face  to  be  from  David  Morton,  of  the 
borough  of  Wilmington,  in  the  State  of 
Delaware,  to  John  Morton,  of  the  City  of 
Philadelphia,  in  the  State  of  Pennsylva- 
nia, by  which  the  tract  of  eleven  hundred 
acres  mentioned  in  the  aforesaid 
patent  was  conveyed  to  John  Morton. 

9  *Upon  this  deed   was  endorsed  a    cer- 
tificate of  Robert  Wharton,  who  styled 

himself  mayor  of  the  City  of  Philadelphia, 
that  the  above  named  David  Morton  per- 
sonally appeared  before  him  and  acknowl- 
edged the  above  written  indenture  to  be  his 
act  and  deed,  and  desired  the  same  as  such 
might  be  recorded  according  to  the  laws 
of  the  State  of  Virginia.  This  certificate 
purports  to  be  under  the  seal  of  the  City  of 
Philadelphia,  and  bears  date  the  1st  of 
August  1799;  and  upon  this  certificate  the 
deed  was  admitted  to  record  in  the  District 
court  held  at  the  Sweet  Springs,  on  the 
i9th  of  May  1800.  To  the  introduction  of 
this  copy  of  the  deed  as  evidence,  the  plain- 
tiffs objected,  and  the  Court  sustained  the 
objection,  and  excluded  the  evidence  on 
the  ground  that  the  original  deed  was  not 
duly  authenticated  for  record.  And  the 
defendant  again  excepted. 

The  defendant  also  offered  in  evidence 
the  deposition  of  Benjamin  Willard.  On 
this  deposition  the  plaintiffs*  counsel  had 
endorsed  two  exceptions.  The  first  was, 
** because  there  is  no  warrant  or  action  of 
forcible  entry,  Ac. ,  depending  in  Greenbrier 
County  court,  between  the  parties  in  the 
cause  mentioned  therein.*'  The  affidavit 
by  the  defendant  which  was  the  founda- 
tion of  the  motion  for  permission  to  take 
the  deposition  of  the  witness,  the  commis- 
sion, and  notice  to  the  plaintiffs,  spoke  of 
the  proceeding  depending  in  the  County 
court  of  Greenbrier,  between  the  plaintiffs 
and  defendant,*  as  a  writ  of  forcible  entry 
and  detainer.  It  was  therefore,  of  course, 
that  the  justice  who  took  the  deposition, 
described  it  as  a  deposition  to  be  read  as 
evidence  on  the  trial  of  a  writ  of  forcible 
entry  and  detainer.  The  Court  sustained 
the  exception,  and  excluded  the  deposition ; 
whereupon  the  defendant  again  excepted. 

The   jury   found   a  verdict  for  the  plain- 
tiffs, which  the  defendant  moved  the  Court 
to    set  aside,   on    the   ground   that   it   was 
contrary   to  the  evidence;  but   the  Court 
overruled  the  motion,  and  rendered  a 

10  judgment   for  the  *plaintiffs;  where- 
upon  the  defendant  again   excepted : 

and  the  facts  wer#^  stated  on  the  record. 

In  addition  to  the  evidence  hereinbefore 
stated  to  have  been  introduced  on  the  trial, 
the  plaintiffs  introduced  a  patent  from  the 
Commonwealth  to  themselves,  for  eleven 
hundred  acres  of  land,  including  the  land 
in  controversy,  bearing  date  the  29th  of 
February  1848.  They  also  proved  that  a 
certain  Abraham  Bragg  occupied  a  portion 
of  the  tract  of  eleven  hundred  acres,  known 
as  the  *^old  bottom,"  for  some  ten  years. 
That  he  took  possession  of  the  old  bottom 


about  the  year  1831,  and  resided  there  with- 
out claiming  the  land.  That  he  sold  his 
improvements  at  the  ''old  bottom**  to  the 
plaintiff,  Jacob  Maddy,  toirether  with  two 
hundred  acres  of  land  for  which  he  had  the 
legal  title ;  and  when  he  was  about  to  give 
a  title  bond  to  Maddy,  the  latter  requested 
him  to  make  him  a  title  bond  for  the  whole 
of  the  eleven  hundred  acre  tract.  That 
Abraham  Bragg  at  first  refused  to  do  it, 
stating  to  Maddy  that  he  did  not  own  the 
land,  and  had  only  sold  his  improvements 
on  it,  and  that  the  land  was  claimed  bj 
Joseph  Willard ;  and  that  if  he  gave  such 
title  bond  his  brother,  Daniel  Bragg,  who 
lived  on  the  mountain  place  at  the  time, 
would  be  displeased;  but  Maddy  said  to 
him,  as  he  was  going  off  it  would  make  no 
difference.  Abraham  Bragg  then  consented 
to  give,  and  did  give,  a  title  bond  to 
Maddy  for  the  eleven  hundred  acre  tract 
That  Maddy  at  the  time  he  traded  with 
Abraham  Bragg,  knew  that  Joseph  Willard 
claimed  the  tract  of  land  embracing  the 
improvements  on  the  "old  bottom.'*  That 
Maddy  afterguards  sold  the  tract  of  land  he 

?urchased  of  Abraham  Bragg  to  Richard 
^homas,  and  passed  to  him  Bragg* s  title 
bond.  That  Thomas  sold  the  same  land  to 
Samuel  Fox  and  passed  to  Fox  the  same 
bond ;  and  that  Thomas  only  sold  to  Fox, 
Bragg*s  improvements  at  the  '^ old  bottom,** 

and  two  hundred  acres  aforesaid. 
11  *The  defendant   in  addition  to  the 

patent  to  David  Morton,  which  it 
was  proved  covered  the  same  land  embraced 
in  the  patent  to  the  plaintiffs,  proved  that 
in  the  year  1815  or  1816  Jeremiah  Meadows 
took  possession  of  the  land  embraced  in 
the  grant  to  Morton,  under  and  as  the  ten- 
ant and  agent  of  Joseph  Willard,  who 
claimed  said  land;  and  Meadows  agreed  to 
hold  the  land  for  Willard  and  pay  the  taxes 
that  might  accrue  thereon.  That  Meadows 
as  such  tenant,  held  the  land  for  two  or 
three  years,  paying  the  taxes  during  that 
time,  and  residing  thereon  at  the  place 
called  ''the  old  bottom.*'  That  Meadows 
in  1820  or  1821  placed  Daniel  Bragg  in  pos- 
session of  said  tract  of  eleven  hundred  acres 
of  land  on  a  small  improvement  on  anotiier 
part  of  the  same  tract  called  the  ''monntain 
place:*'  Daniel  Bragg  agreeing  to  hold 
and  occupy  the  land  as  tenant  of  Willard, 
and  pay  the  taxes  as  they  should  accrue 
thereon,  and  give  possession  to  Willard 
when  it  should  be  demanded.  That  Dani^ 
Bragg  cleared  some  forty  or  fifty  acres  on 
the  mountain,  and  resided  there  until  1838 or 
1839,  paying  the  taxes,  when  by  an  agree- 
ment between  him  and  Thomas  Bragg  be 
gave  possession  to  the  latter,  who  vras  to 
occupy  the  land  in  the  same  manner  in 
which  Daniel  Bragg  had  occupied  it.  That 
Thomas  Bragg  held  the  possession  until 
the  fall  of  1847,  and  then  gave  it  up,  and 
the  defendant  went  into  possession  of  the 
mountain  place. 

The  defendant  further  proved  that  Abra- 
ham Bragg  at  the  time  he  took 
of  '  *  the  old  bottom, '  *  agreed  to  pay  the 
on    the  Willard  tract,  but  failed   to  do 
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And  he  also  proved  that  the  eleven  hundred 
acre  tract  was  entered  upon  the  commis- 
sioner's books  of  Greenbrier  county,  in  the 
name  of  Joseph  Willard,  in  1816,  and  con- 
tinued thereon  in  his  name  to  the  time  of 
the  trial ;  and  that  the  taxes  on  said  land 
had  all  been  paid. 

12  *The  defendant  applied  to  the  Circuit 

court  of  Greenbrier  county  for  a  su- 
persedeas to  the  judgment,  which  was 
awarded ;  but  when  the  cause  came  on  to 
be  heard  in  that  Court,  the  judgement  of 
the  County  court  was  affirmed.  Whereupon 
the  defendant  applied  to  this  Court  for  a 
supersedeas,  which  was  granted. 

Reynolds,  for  the  appellant. 
William  Smith  and  Price,  for  the  appel- 
lees. 

AI^LrEN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion  that  as  the  de- 
crees offered  in  evidence  merely  directed  the 
commissioners  thereby  appointed  to  sell 
and  convey  the  tract  of  1100  acres  referred 
to  in  the  bill,  such  a  general  description  of 
the  land  did  not  satisfactorily  prove  the 
authority  of  the  commissioner,  Thomas  C. 
Burwell,  to  convey  the  particular  tract  of 
land  in  Greenbrier  county  described  in  his 
deed  of  the  26th  October  1843,  to  Jacob 
Maddy  and  Joel  McPherson ;  and  it  was 
incumbent  on  the  parties  claiming  under 
such  deed,  to  have  shewn  by  the  record  of 
the  suit  referred  to  in  the  decrees  and  deed, 
what  specific  tract  of  land  the  commissioner 
was  authorized  to  sell  and  convey. 

The  Court  is  therefore  of  opinion  that  the 
County  court  erred  in  permitting  said  deed 
to  be  read  in  evidence  as  set  forth  in  the 
first  bill  of  exceptions  taken  by  the  plaintiff 
in  error,  without  the  production  of  the  rec- 
ord of  the  suit  therein  referred  to,  or  so 
much  thereof  as  would  have  shewn  the  par- 
ticular tract  of  land  the  commissioner  was 
empowered  to  sell  and  convey. 

The  Court  is  further  of  opinion,  that  as 
it  appears  upon  the  face  of  the  deed  dated 
the  1st  of  August  1799,  between  David  Mor- 
ton, of  the  State  of  Delaware,  of  the  one 
part,  and  John  Morton,  of  the  State  of 
Pennsylvania,  of  the  other  part,  and 
13  set  forth  in  the  2d  *bill  of  exceptions 
filed  by  the  plaintiff  in  error,  that  the 
parties  to  said  deed  resided  without  the 
jurisdiction  of  this  State,  the  acknowledg- 
ment by  the  non-resident  grantor  before  the 
m  lyor  of  the  City  of  Philadelphia,  afforded 
sufficient  evidence  that  said  grantor,  for  the 
time  being,  dwelt  in  said  City  of  Philadel- 
phia, and  said  deed  was  duly  authenticated 
for  record;  and  the  Court  is  therefore  of 
opinion  the  County  court  erred  in  rejecting 
a  copy  of  said  deed  as  evidence,  because  the 
same  had  not  been  properly  authenticated 
for  record. 

The  Court  is  further  of  opinion,  that  the 
said  County  court  erred  in  excluding  the 
deposition  of  Benjamin  Willard,  offered  to 
be  read  as  evidence  by  the  plaintiff  in  error 
as  set  forth   in  his  third  bill  of  exceptions. 


on  the  ground  of  a  misdescription  of  the 
complaint  in  the  notice,  commission  and 
caption  of  the  deposition.  The  general  de- 
scription of  the  action  as  contained  in  the 
act  under  which  the  proceeding  was  had,  is 
*  *an  act  to  explain  and  amend  an  act  reduc- 
ing into  one  the  several  acts  concerning 
forcible  entries  and  detainers ;"  and  though 
the  form  of  complaint  was  modified  to  suit 
the  particular  injury  complained  of,  the  de- 
scription of  the  action  was  sufficient  to  give 
notice  to  the  parties  of  the  controversy  in 
which  the  deposition  was  intended  to  be 
used.  Whether  the  evidence  would  have 
been  proi>er  if  not  excluded  for  the  cause 
aforesaid,  would  have  depended  upon  the 
fact  that  the  plaintiff  in  error  had  in  some 
way  connected  his  possession  with  said 
Joseph  Willard ;  for  though  it  would  not 
have  been  competent  to  prove  a  transmis- 
sion of  the  title  alleged  to  have  been  vested 
in  David  Morton  the  patentee  to  said 
Joseph  Willard,  by  such  parol  evidence,  the 
evidence  in  connexion  with  other  evidence 
tending  to  prove  that  said  Joseph  Willard 
had  entered  into  said  land  by  himself  or  his 
agents,  held  possession  thereof  by  his  ten- 
ants and  agents,  and  had  the  same  assessed 
in    his    own    name    and    paid    the     taxes 

thereon ;  and  also  shewing  the  dura- 
14        tion  *of  such  possession  so  taken  and 

held,  would  have  been  proper  to  shew 
the  intent  with  which  said  Willard  entered 
and  held  possession,  whether  as  a  claimant 
of  the  land  as  owner  or  as  a  mere  intruder ; 
and  if  as  owner  of  the  land,  whether  such 
possession  so  taken  and  held  had  not  con- 
tinued for  a  sufficient  length  of  time  to 
protect  said  Willard  and  those  holding  under 
him  against  any  adverse  claimant. 

And  the  Court  is  further  of  opinion,  that 
upon  the  facts  certified  as  proved  upon  the 
trial  of  the  complaint,  the  County  court 
erred  in  overruling  the  motion  of  the  plain- 
tiff in  error  to  set  aside  the  verdict  and 
grant  him  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  evidence.  The 
defendants  in  error  had  not  shewn  either 
a  possession  or  a  right  to  the  possession  of 
the  tenement  in  the  complaint  mentioned. 
If  they  claimed  under  the  alleged  contract 
and  title  bond  of  Abraham  Bragg,  it  does 
not  appear  he  was  ever  in  possession  of 
the  tenement  in  question.  On  the  contrary 
it  appears  that  at  the  time  of  such  alleged 
sale  by  Abraham  Bragg,  the  tenement  in 
question  was  in  the  actual  occupation  of 
Daniel  Bragg  as  tenant  of  Joseph  Willard, 
and  that  the  defendants  in  error,  or  those 
under  whom  they  claim,  never  had  posses- 
sion thereof.  The  deed  executed  to  the  said 
Maddy  and  McPherson  by  the  commissioner 
of  the  Court,  Thomas  C.  Burwell,  and  the 
deed  from  Maddy  to  John  Miller,  one  of  the 
complainants,  passed  neither  possession  or 
right  of  possession;  it  not  appearing  that 
any  of  the  parties  connected  therewith  ever 
had  title  to  the  land  conveyed;  nor  is  any 
possession  of  any  part  of  the  land  con- 
veyed, shewn  to  have  been  ever  actually 
held  by  any  of  them,  except  Abraham 
Bragg,  and  his  possession  was  as  tenant  of 
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said  Joseph  Willard,  and  did  not  extend  to 
or  embrace  tlie  tenement  in  controversj. 

If  the  defendants  in  error  claimed  under 
their  patent  of  the  29th  day  of  Feb- 
15  ruary  1848,  the  patent  of  itself  *vc8ted 
them  with  no  title  or  seisin  actual  or 
constructive,  the  whole  title  thereto  having 
passed  out  of  the  Commonwealth  by  the 
prior  grant  of  the  same  land  to  the  said 
David  Morton,  and  there  is  no  evidence 
proving  any  actual  entry  of  the  defendants 
m  error  claiming  under  and  by  virtue  of 
their  junior  grant.  The  plainti£f  in  error 
had  entered  into  possession  of  the  tenement 
in  question  prior  to  the  date  of  the  patent 
of  the  defendants  in  error,  and  held  the 
same  at  the  date  thereof ;  their  patent  bear- 
ing even  date  with  their  complaint  before 
the  justice.  His  entry  may  have  been  un- 
lawful as  regarded  Morton  or  Willard  claim- 
ing under  him,  but  could  not  have  been  so 
as  to  the  defendants  claiming  under  a 
patent  bearing  date  after  such  entry,  and 
which  of  itself  in  the  absence  of  all  proof 
of  actual  possession  thereunder,  conferred 
no  title  whatever,  as  the  land  had  been 
previously  granted  to  another. 

It  is  therefore  considered,  that  the  judg- 
ment of  the  Circuit  court,  affirming  the 
judgment  of  the  County  court,  is  erroneous ; 
and  the  same  is  reversed,  with  costs  to  the 
plaintiff  in  error.  And  this  Court  proceed- 
ing to  render  such  judgment  as  the  Circuit 
court  should  have  done,  it  is  further  consid- 
ered, that  the  judgment  of  the  County  court 
is  erroneous;  and  the  same  is  reversed, 
with  costs  to  the  plaintiff  in  error ;  and  the 
verdict  is  set  aside,  and  the  cause  is  re- 
manded to  the  County  court  for  a  new  trial, 
upon  which  the  County  court  will  be  in- 
structed to  govern  itself  by  the  principles 
above  declared  and  adjudged. 


16  *Newbrough  v.  Walker. 

July  Term.  1861,  Lewisbnrfir. 

[61  Am.  Dec.  127.] 

(Absent  Cabkx,  P.) 

Danu^rM—Messure  of— Speculative   Profits.*— In    an 

action  of  covenant  for  the  failure  to  deliver  to  the 
plaintiff  possession  of  a  mill  which  he  had  rented 
of  the  defendant  the  plaintiff  not  having  sustained 
any  special  damasre,  he  Is  entitled  to  recover  only 

*D«iii«Kee— MeeMire    of  —  Speculative    Profits.  —  In 

Qrubb  V.  Bnrford,  98  Va.  5ao,  87  S.  E.  Rep.  4,  it  is  said: 
^'Profits,  which  are  the  difference  between  the 
arreed  price  of  something  contracted  for  and  its 
ascertainable  value  or  costs,  are  recoverable,  as  in 
the  case  of  the  Alleghany  Iron  Ck>.  v.  Teaford.  90  Va. 
872.  31  S.  E.  Rep.  826.  But  where  the  profits  are 
dependent  upon  fnture  bargains  or  states  of  the 
market,  they  are  not,  as  a  sreneral  rule,  subjects  of 
recovery.  Newbnyuoh  r.  Walker,  a  OraU.  16;  Peshine 
V.  Shepperson,  17  Oratt  472, 486:  1  Sedffwick  on  Dam- 
afires,  St  174,  176.**  See.  in  accord,  citinsr  the  prin- 
cipal case,  Peshine  v.  Shepperson,  17  Oratt  486; 
Robrecht  v.  Marling,  89  W.  Va.  771,  778,  776,  2  S.  E. 
Rep.  880.  881.  888:  Hare  v.  Parkersbnr^.  84  W.  Va. 
669:  Mitchell  v.  Adams,  8  W.  Va.  {^76. 


the  difference  between  the  rent  contracted  to  be 
paid,  and  a  fair  rent  for  the  time  when  it  should 
have  been  delivered.  A  conjectural  estimate  of 
the  profits  which  miffht  have  been  made.  Is  no 
legitimate  basis  upon  which  to  fix  the  damages. 

This  was  an  action  of  covenant  brought 
in  August  1846,  in  the  Circuit  court  of 
Frederick  county,  by  Robert  S.  Walker 
against  Joshua  Newbrough.  The  declara- 
tion set  out  a  covenant  by  which  New- 
brough agreed  to  rent  to  Walker  his  mill  in 
the  county  of  f^rederick,  for  two  years  from 
the  first  of  July  1846,  for  the  rent  of  300 
dollars  a  year,  payable  every  three  months. 
And  the  plaintiff  averred  that  the  defend- 
ant had  broken  his  covenant  in  this,  that 
although  the  plaintiff  was  ready  and  will- 
ing and  offered  to  comply  with  the  same  on 
his  part,  and  had  requested  the  defendant 
to  permit  him  to  take  possession  as  tenant 
as  aforesaid  of  the  said  Newbrough 's  mill 
in  the  said  covenant  mentioned,  viz:  on 
the  first  day  of  July,  at  the  county  afore- 
said, the  defendant  positively  refused ;  and 
forbid  said  plaintiff  from  so  taking  posses- 
sion. And  that  said  defendant,  after  the 
making  of  said  agreement,  and  before 
giving  possession  of  the  premises,  or  any 
part  thereof,  to  the  plaintiff,  viz :  on  the 
day  of  July  1846,  rented,  demised  and 
leased  the  said  premises  to  a  certain  Ben- 
jamin Ford,  and  put  said  Foxd  in 
17  possession  of  the  same ;  *whereby  the 
plaintiff  was  prevented  from  entering 
upon  and  enjoying  the  said  leased  premises. 
Wherefore  the  plaintiff  avers  he  sustained 
damage  to  the  amount  of  500  dollars. 

The  defendant  appeared  and  demurred  to 
the  declaration ;  but  the  demurrer  was  over- 
ruled. He  then  filed  two  pleas,  one  a  gen- 
eral, and  the  other  a  special  plea  of  non  est 
factum ;  on  which  the  plaintiff  took  issue. 
Upon  the  trial  the  jury  found  a  verdict  for 
the  plaintiff  for  250  dollars  damages ;  where- 
upon, the  defendant  moved  the  Court  for  a 
new  trial,  on  the  ground,  first,  that  the 
verdict  was  contrary  to  the  evidence ;  and 
second,  that  the  damages  were  excessive. 
But  the  Court  overruled  the  motion,  and 
rendered  a  judgment  upon  the  verdict ;  and 
the  defendant  excepted.  The  material  facts 
of  the  case  are  as  follows. 

The  plaintiff  was  a  young  man  with  a 
family  dependent  on  his  labour.  He  had 
been  employed  previous  to  the  first  of  July 
1846,  by  a  Mr.  Hollingsworth,  as  his  head 
miller;  and  his  time  with  him  expired  on 
the  13th  of  July.  The  covenant  was  exe- 
cuted some  days  before  the  1st  of  July. 
Whilst  the  scrivener  was  preparing  it  the 
plaintiff  proposed  to  give  security  for  the 
payment  of  the  rent,  but  the  defendant  de- 
clined it.  After  it  was  signed  by  the  par- 
ties the  plaintiff  again  proposed  to  give 
security  for  the  payment  of  the  rent,  to 
which  the  defendant  then  assented,  and  a 
clause  was  added  to  the  covenant  to  be 
signed  by  the  sureties,  by  which  they  bound 
themselves  for  the  true  performance  of  the 
contract  by  Walker;  and  he  took  the  agree- 
ment to  have  it  signed  by  the  sureties;  uid 
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when   so  signed  it  was  to  be  left  with  the 
person   who  had  prepared  it  for  safe  keep- 
ings; and    it  was   signed  and  delivered  ac- 
cordingly before  the  Ist  of  Jnly. 
It  appears  that  the  plaintiff  went  to  take 
possession  of  the  mill  on   the  1st  of 
18       July ;    that   he    took   with    him  *the 
agreement  signed  by  the  sureties,  and 
also  a  copy  of  it  which  was  not  signed,  and 
shewed   them  to  the  defendant,   who  said 
that  the  agreement  was   correct,    and   re- 
quested the  plaintiff  to  get  the  copy  signed 
by   the  sureties,   or  to   leave   the   original 
with  a  Mr.  Bowles. 

It  appears  that  on  the  second  and  third  of 
July,  the  plaintiff  expressed  himself  doubt- 
ingly    about    taking    the    mill.     On     the 
4th,    Ford    applied  to  the  defendant  to  rent 
it ;  but  defendant  declined  to  rent  it  to  him, 
and   sent  a  messenger  to   the   plaintiff  in- 
forming him  that  Ford  wanted   to  rent  the 
mill,  and  that  he  must  come  and  take  pos- 
session of  it.    To  this  message  the    plain- 
tiff replied    that  he  would  come  over   that 
day,  and  attend   to  it ;  but  he  failed  to  go. 
On  the  6th  of  July,  Ford  was  again  at   the 
house  of  the  defendant  to  rent   the   mill, 
when  the  defendant  again  sent  a  messenger 
to  inform  the  plaintiff  that  there  was  a  per- 
son there  who  wished  to  rent  the  mill,  and 
that  the  plaintiff  must  come   over  and   fix 
the  papers  and   take  possession  of  the  mill, 
or  he  would  rent  it  to  Ford.     The  plaintiff 
not  coming,  it  was  on  that  evening  rented 
to  Ford  for  275  dollars  a  year,  on  the  same 
terms   in    other  respects,    as  it    had  been 
rented  to  the  plaintiff.     Some  eight   or  ten 
days    afterwards,    Ford,    hearing  that  the 
plaintiff    was    dissatisfied    at   not   getting 
the  mill,  went  to  him  and  told  him,  that  if 
he   wanted   it  he  could  still  have  it  on  the 
same    terms   on  which  Ford  had  gotten  it; 
but  the  plaintiff  declined  to  take  it. 

It  appeared  further,  that  the  plaintiff 
was  continued  in  the  service  of  his  previous 
employer,  upon  the  same  terms  as  be- 
fore ;  and  that  300  dollars  was  a  fair  rent 
for  the  property,  though  one  witness  stated 
that  he  had  offered  the  plaintiff  100  dol- 
lars for  his  lease;  and  another  witness 
thought  the  plaintiff  might  have  cleared 
three  or  four  hundred  dollars  during  the 
first  year. 

The  defendant  applied  to  this  Court  for  a 
supersedeas    to    the  judgment,    which  was 
aw^arded. 


19 
lee. 


*Cooke,  for  the  appellant. 

There  was  no  counsel  for  the  appel- 


MONCUREJ,  J.,  delivered  the  opinion  of 
the  Court. 

The  Court  is  of  opinion,  that  the  Circuit 
court  did.  not  err  in  overruling  the  demurrer 
to  the  declaration ;  but  did  err  in  overrul- 
ing the  motion  for  a  new  trial.  On  the 
facts  proved  and  certified  in  the  cause,  the 
jury  was  warranted  in  finding  a  verdict  for 
the  plaintiff  in  the  Court  below;  but  the 
damag'es  awarded  were  excessive.  The  de- 
fendant in  the  Court  below  seems  to  have 
acted  in  g'ood  faith,  and  his  breach  of  con- 


tract for  which  the  suit  was  brought  seems 
to  have  been  the  result  of  misunderstand- 
ing on  his  part.  He  derived  no  benefit  from 
such  breach,  but  on  the  contrary  rented  out 
the  property  for  twenty-five  dollars  less 
than  the  plaintiff  was  to  have  given  him. 
It  was  not  averred  in  the  declaration  or 
proved  on  the  trial  that  the  plaintiff  sus- 
tained any  special  damage  by  reason  of  the 
defendant's  breach  of  contract.  The  plain- 
tiff did  not  lose  his  situation ;  but  continued 
in  the  same  business  in  which  he  was  en- 
gaged when  he  entered  into  the  contract. 
The  tenant  to  whom  the  property  was 
rented  offered,  a  few  days  after  the  renting 
and  t>efore  he  had  received  or  purchased 
any  wheat,  to  let  the  plaintiff  have  it  on 
the  same  terms  on  which  said  tenant  had 
rented  it;  but  the  plaintiff  declined  to 
accept  the  offer.  Under  these  circum- 
stances the  plaintiff  was  entitled  only  to 
general  damages,  and  the  measure  of  such 
damages  is  the  difference  between  the 
rent  contracted  to  be  paid  and  a  fair  rent 
for  the  property  at  the  time  when  it  should 
have  been  delivered  to  him.  It  was  proved 
that  300  dollars,  the  rent  stipulated  in  the 
lease  to  the  plaintiff,  was  a  fair  rent  for 
the  property.  On  the  other  hand,  it  was 
proved  by  a  witness  that  he  offered  the 
plaintiff  one  hundred  dollars  for  his  lease 
which    he  refused    to  take.     If    upon    this 

evidence  the  jury  had  found  a  verdict 
20        for  *one    hundred    dollars    damages, 

this  Court  would  not  have  disturbed 
the  verdict.  But  there  is  nothing  in  the 
case  which  warrants  a  verdict  for  greater 
damages  than  one  hundred  dollars.  The 
evidence  of  a  witness  that  during  the  first 
year  of  the  lease  the  plaintiff  could  have 
cleared  three  or  four  hundred  dollars  was 
necessarily  speculative  and  conjectural,  and 
furnished  no  legitimate  basis  on  which  to  es- 
timate the  damages.  It  is  therefore  consid- 
ered by  the  Court  that  the  judgment  of  the 
Circuit  court  be  reversed  and  annulled, 
with  costs  to  the  plaintiff  in  error;  that 
the  verdict  of  the  jurors  be  set  aside ;  and 
that  the  cause  be  remanded  to  the  Circuit 
court  for  a  new  trial  to  be  had  therein. 


Lyie  V.  Overseers  of  the  Poor 
of  Ohio  County. 

July  Term.  1861,  Lewisbur?. 

(Absent  Cabell.  P.) 

Parent  and  Child— Putative  Father— Support  of  Bas- 
tard Child*— Case  at  Bar.— The  County  court  made 
an  order  that  the  putative  father  of  a  bastard 
child,  the  mother  of  which  was  a  married  woman 
who  had  been  deserted  by  her  husband,  should 
pay  to  the  Overseers  of  the  poor  a  certain  sum 
annnally  for  six  years  commencinsr  from  the  birth 
of  the  child,  if  it  should  live  so  lonff.  And  this 
held  to  be  proper. 

This  was  a  proceeding  in  the  County  court 
of   Ohio  county,    by   the   Overseers  of  the 

*See  monographic  no^tf  on  "Parent  and  Child*'  ap- 
pended to  ArmstroufiT  v.  Stone,  9  Qratt.  108. 
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poor  of  that  county  against  James  Lyle, 
for  the  purpose  of  charging  him  with  the 
support  of  a  bastard  child.  It  appeared 
from  the  evidence,  that  the  mother  of  the 
bastard  child  was  a  married  woman.  She 
had  been  married  in   March    1843,    but   her 

husband  left  her  in  the  fall  of  that 
21        year,  *and   had   not  returned.     Since 

that  time  she  had  lived  with  her 
father;  and  the  child  was  born  in  October 
1847.  It  appeared  that  the  mother  was  en- 
titled to  an  interest  worth  about  200  dollars 
in  a  small  tract  of  land.  This  proceeding 
was  commenced  on  the  29th  of  April  1848. 
The  case  came  on  to  be  heard  before  the 
County  court  at  the  September  term  of  that 
year,  when  the  0>urt  made  an  order  that 
the  defendant  Lyle  be  charged  with  the 
annual  payment  of  25  dollars  to  the  Over- 
seers of  the  poor  of  the  county  for  the  space 
of  six  years  from  the  birth  of  said  child,  to 
wit :  for  six  years  from  the  18th  day  of 
October  1847,  if  the  child  shall  live  so  long. 
Lyle  obtained  a  sui>ersedeas  to  this  judg- 
ment, from  the  Judge  of  the  Circuit  court 
of  Ohio  county ;  but  when  the  case  came  on 
to  be  heard  in  that  Court,  the  judgment  of 
the  County  court  was  affirmed :  whereupon 
he  applied  to  this  Court  for  a  supersedeas, 
which  was  awarded. 

Price,  for  the  appellant,  and 
Jacob,  for  the   appellees,    submitted   the 
case. 

By  the  Court.     The  judgment  is  affirmed. 


22  *Bell  &  al.  v.  Calhoun. 

July  Term,  1861,  Lewlsburff. 

(Absent  Cabsll,  P.) 

t.  Bonds  —  Asaignmtat  —  Usury*  —  Cas«  at  Bar.—  In 
December  1842  C  assigned  to  B  a  bond  on  E,  who 
was  in  donbtf al  circumstances,  for  629  dollars  and 
6  cents,  due  on  20tli  October  1888,  and  subject  to  a 
credit  of  16  dollars  paid  1st  October  1842:  for  whicb 
B  g-ave  him  404  dollars  and  26  cents;  and  C  at  the 
same  time,  executed  a  deed  of  trust  on  property 
with  condition  that  if  the  bond  with  its  interest 
was  not  paid  in  twelve  months,  the  trustee  should 
sell  and  pay  the  amount  to  B.    This  was  usurious. 

•Bonds — Assignment.  —  See  monographic  note  on 
"Bonds"  appended  to  Ward  y.  Churn,  18  Gratt  801; 
monogrraphic  note  on  "Assisrnments**  appended  to 
RafiTsdale  v.  Hasry,  9  Qratt  409. 

Usury— Deeds  of  Trust  to  Secure  Debt— Heasure  of 
Relief.— In  Marks  v.  Morris,  4  H.  &  M.463.  it  is  held 
that,  in  cases  of  usury  the  borrower  flliuff  a  bill  in 
equity  is  entitled  to  relief,  not  asrainst  the  contract 
entirely  but  to  the  amount  of  all  but  the  principal 
money,  the  lender  beinir  entitled  to  receive  his  prin- 
cipal without  any  interest.  This  case  was  subse- 
quently overruled  in  Bank  of  Washinirton  v.  Arthur, 
8  Gratt.  173;  Bell  v.  Calhoun,  8  Oratt.  22.  In  which  lat- 
ter case  it  is  held  that,  on  a  bill  to  enjoin  a  sale  under 
a  deed  of  trust  to  secure  an  usurious  debt  the  proper 
relief  is,  not  to  perpetuate  the  injunction  for  the 
whole  amount  of  the  bond  and  its  interest  due:  but 
only  for  the  amount  of  the  usurious  premium.  But 
see  sec.  10,  ch.  141,  Ck>de  1849,  where  the  doctrine  in 


3.  Usury— Deed  of  Trust  to  Secure  Debt— neasure  tf 
Relief.— On  a  bill  to  enjoin  a  sale  under  the  deed 
of  trust,  the  plaintiff  says  he  has  proof  and  does 
not  wish  a  discovery,  but  that  the  sale  may  be 
enjoined  until  the  yalidity  of  the  deed  can  be 
tried  at  law.  Upon  an  issue  directed  by  the  Court, 
the  Jury  find  the  usury;  and  that  the  nsurioos 
premium  is  the  difference  between  the  sum  ad- 
vanced by  B  to  C  and  the  bond  with  interest  to 
that  time  subject  to  the  credit  for  16  dollars. 
Held:  That  the  proper  relief  is.  not  to  perpetu- 
ate the  injunction  for  the  whole  amount  of  the 
bond  and  its  interest  due ;  but  only  for  the  amoont 
of  the  usurious  premium. 

In  March  1844,  George  A.  Calhoan  applied 
to  the  Judge  of  the  Circuit  court  of  Augusta 
county,  for  an  injunction  to  restrain  a 
sale  of  slaves  under  a  deed  of  trust.  In  bis 
bill  he  alleged  in  substance,  that  in 
December  1^2,  he  ascertained  that  he 
would  be  compelled  to  raise  a  sum  of 
money  of  over  four  hundred  dollars  by  the 
first  or  second  of  January  1843.  That 
he  finally  made  an  arrangement  with 
Samuel  H.  Bell  and  William  Crawford, 
whereby  he  assigned  to  them  a  bond  which 
he  held  on  John  Edmondson  for  529  dollars 
and  6  cents,  due  on  the  26th  of  October  1838, 
subject    to   a    credit    of    15    dollars,    paid 

the  1st  of  October  1842,  for  which  he 
23        ^received  the  sum  of  494  dollars  and 

25  cents ;  and  he  at  the  same  time  in 
pursuance  of  the  agreement  between  them, 
executed  a  deed  of  trust,  a  copy  of  which 
was  exhibited  with  the  bill,  whereby  be 
conveyed  to  Littleton  Waddell  four  slaves, 
upon  trust,  that  if  within  twelve  months 
from  that  date  the  bond  so  assigned  with 
interest  should  not  be  paid  to  said  Bell  and 
Crawford,  then  the  trustee  should  sell  the 
slaves  at  public  auction  for  cash,  and  pay 
the  whole  amount  of  said  t>ond  to  Bell  and 
Crawford.  He  charged  that  this  arrange- 
ment was  not  a  sale  of  the  bond,  but  a 
usurious  agreement,  whereby  Bell  and  Craw- 
ford agreed  to  lend  to  the  complainant  494 
dollars  25  cents  for  twelve  months,  for 
which  he  was  to  pay  the  full  amount  of 
EMmondson's  bond  amounting  to  about  693 
dollars  43  cents,  something  over  thirty-three 
per  cent. 

The  bill  as  originally  prepared,  after 
making  Waddell,  Bell  and  Crawford  parties, 
called  upon  them  to  answer  the  bill  upon 
oath,  and  asked  that  they  mii^ht  be  re- 
strained from  selling  under  the  deed  of  trust ; 
that  the  deed  might  be  declared  usurious 
and  void;  or  if  not,  that  the  plaintiff 
might  at  least  be  relieved  from  the  pay- 
ment of  all  over  the  sum  with  its  interest 
which  he  had  received.  Afterwards  bat 
before  the  bill  was  filed,  a  clause  was  added 

Marks  v.  Morris,  was  riven  the  form  and  force  of 
statutory  law.  The  usurious  laws  of  Virginia  are 
discussed  in  the  followinfir  cases,  which  cite  the 
principal  case:  Brockenbrousrh  v.  Spindle,  iTGratu 
26:  Munford  v.  McVeiirh,  92  Va.  452.  28  S.  £.  Rep.  SS: 
Davis  V.  Demminff,  12  W.  Va.  270.  274.  27S.  STB.  See 
sec.  2821,  Ck>de  1887;  PolL  SuppL,  sec  2888;  also,  mooo- 
arraphic  note  on  ''Usury'*  appended  to  Cofbnan  v. 
Miller,  28  Gratt.  608. 
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bj  which  the  complainant  alleged  that  he 
could  prove  all  the  allegations  of  the  bill 
going  to  establish  the  usury  charged 
therein,  and  that  he  did  not  require  a  dis- 
covery of  the  usury  from  the  defendants 
by  their  answers ;  and  be  asked  for  an  in- 
junction to  restrain  the  sale  of  the  trust 
]»roperty  until  the  validity  of  the  deed  could 
be  tried  at  law.  The  injunction  was 
granted. 

The  defendants  Bell  and  Crawford  an- 
swered the  bill.  They  alleged  that  Ed- 
mondson  was  insolvent  at  the  time,  and 
the  bond  referred  to  in  the  bill  was  secured 
by  a  deed  of  trust ;  but  there  were  so  many 
other  debts  secured  by  the  same  deed, 

24  having  priority  to  this,  that  it  ^was 
very   doubtful   whether  it  would   be 

paid.  That  the  agreement  between  the 
complainant  and  themselves  was,  that  he 
should  assign  the  bond  to  them  at  a  dis- 
count of  twenty  five  per  cent. ;  and  secure 
them  for  the  money  they  should  advance 
to  him  by  a  deed  of  trust  on  negroes.  That 
accordingly  on  the  same  day,  the  defendant 
Waddell,  at  the  instance  and  under  the  di- 
rections of  the  complainant,  prepared  the 
trust  deed;  and  on  the  same  day  the  bond 
was  assigrned  to  ^hem,  and  they  advanced 
to   the  complainant  the  sum  of  494  dollars 

25  cents. 

They  aver  that  their  understanding  of 
the  contract  at  the  time,  and  ever  since, 
has  been,  that  they  had  a  right  to  the 
whole  amount  of  the  bond  on  Edmond- 
son,  if  they  could  collect  it  of  him. 
Of  this  however  they  had  considerable 
doubt;  and  if  they  failed,  then  that  they 
had  a  right  to  look  to  the  trust  deed  exe- 
cuted by  the  complainant,  as  a  security  for 
the  money  actually  advanccfd  to  him,  with 
the  legal  interest  accruing  thereon.  And 
they  aver  that  they  never  have  claimed  or 
demanded  under  said  deed  of  trust  more 
than  the  said  sum  of  494  dollars  25  cents, 
with  legal  interest  thereon. 

The  deed  of  trust  recites,  that  its  object 
is  to  secure  to  Bell  and  Crawford  the  full 
payment  of  the  bond  assigned,  with  inter- 
est thereon ;  and  it  provides,  that  if  it  is 
not  paid  in  twelve  months,  the  trustee 
shall,  at  the  request  of  Bell  and  Crawford, 
or  their  assigns,  sell  for  cash  so  much  of 
the  trust  property  as  may  be  necessary  to 
make  the  amount  which  may  be  then  due 
upon  said  bond;  which  amount  he  shall 
pay  over  to  those  entitled. 

At  the  June  term  1844,  the  cause  came  on 
to  be  heard  on  a  motion  by  the  defendants 
to  dissolve  the  injunction ;  whereupon  the 
Court  overruled  the  motion,  and  ordered 
that  an  issue  be  made  up  between  the  par- 
ties and  tried  at  the  bar  of  that  Court,  be- 
fore a  jury,  to  ascertain  whether  the 
assignment  of  the  bond  of  Bdmondson 
25  *by  the  plaintiff  to  Bell  and  Crawford, 
and  the  deed  of  trust  of  the  same  date, 
'vrere  founded  on  a  corrupt  and  usurious 
agreement  or  not ;  and  if  upon  a  usurious 
ag^reement  what  was  the  amount  of  the 
usurious  premium  reserved  on  said  contract. 
Upon  the  trial  of  this  issue  the  jury   found 


that  the  assignment  of  the  bond  and  the 
deed  of  trust  were  founded  in  a  usurious 
agreement;  and  that  the  usurious  premium 
amounted  to  the  difference  between  the 
sum  of  494  dollars  25  cents  and  the  sum  of 
529  dollars  with  interest  thereon  from  the 
8th  of  May  1838  to  the  31st  of  December 
1842,  the  date  of  the  deed  of  trust,  subject 
to  a  credit  of  }5  dollars,  as  of  the  1st  of 
October  1842. 

The  cause  came  on  to  be  finally  heard  at 
the  June  term  1847,  when  the  Court  approved 
the  verdict  of  the  jury;  and  being  of  opin- 
ion that  the  measure  of  relief  consequent  on 
the  verdict,  upon  the  authority  of  Marks 
V.  Morris,  was  the  annulment  of  the  trust 
deed  and  assignment,  and  forfeiture  by  the 
defendants  of  the  entire  debt,  perpetuated 
the  injunction  with  costs.  From  this  de- 
cree. Bell  and  Crawford  applied  to  this 
Court  for  an  appeal,  which  was  allowed. 

The  cause  was  argued  by  Fultz,  for  the 
appellants,  and  Michie,  for  the  appellee, 
but  as  the  authorities  are  all  cited  in  the 
case  of  the  Bank  of  Washington  v.  Arthur, 
3  Grattan  173,  it  cannot  be  necessary  to 
refer  to  them  here. 

BALDWIN,  J.,  delivered  the  opinion  of 
the  Court. 

The  Court  is  of  opinion  that  there  is  no 
error  in  so  much  of  the  decree  of  the  Cir- 
cuit court  as  approves  the  verdict  of  the 
jury,  ascertaining  that  the  assignment 
and  trust  deed  in  the  bill  and  proceedings 
mentioned,  were  founded  in  a  corrupt  and 
usurious  agreement  and  contract  between 
the  appellants  and  the  appellee,  and  ascer- 
taining the  amount  of  usurious  prem- 
26  ium  reserved  on  *said  agreement  and 
contract.  But  that  the  said  decree  is 
erroneous  in  holding  that  the  proper  meas- 
ure of  relief  consequent  upon  the  verdict  of 
the  jury,  is  the  forfeiture  by  the  appel- 
lants of  the  entire  debt,  and  in  wholly  per- 
petuating the  injunction  which  had  been 
granted  to  the  appellee  to  restrain  proceed- 
ings under  said  trust  deed;  this  Court  be- 
ing of  opinion  that  the  proper  measure  of 
relief  to  the  appellee,  is  a  credit  for  the 
amount  of  the  usurious  premium  found  by 
the  verdict  of  the  jury,  against  the  princi- 
pal money  and  interest  secured  by  said 
assignment  and  trust  deed,  and  a  further 
credit  against  the  same  for  the  sum  of  15 
dollars  mentioned  in  said  verdict;  and 
that  the  said  assignment  and  trust  deed 
ought  to  stand  as  securities  for  the  balance 
of  the  principal  money  and  interest  thereby, 
secured,  and  payment  thereof  enforced  if 
necessary,  by  a  sale  under  the  direction  ot 
the  Court,  of  the  property  conveyed  by  said 
trust  deed.  It  is  therefore  adjudged,  ordered 
and  decreed,  that  so  much  of  the  said 
decree  as  is  above  declared  to  be  erroneous, 
be  reversed  and  annulled,  and  the  residue 
thereof  affirmed,  with  costs  to  appellants. 
And  the  cause  is  remanded  to  the  Circuit 
court,  to  be  proceeded  in  according  to  the 
principles  above  declared. 

Decree  reversed. 


409 


8  GRATT. 


Virginia  Rbports,  Annotatbd. 


27,  28»  20 


27 


*Bourland  v.  Eidson.* 

July  Term.  1861,  Liewisburff. 
(Absent  CABUiL,  P.) 


I.  Slander— MItlgBtlon  of  Damages— Use  of  Slanderous 
Words  by  Plalntlftt— It  is  no  defence  in  an  action 
of  slander,  even  in  mitigation  of  damages,  that 
previous  to  the  speakinff  the  slanderous  words 
laid  in  the  declaration,  the  plaintiff  had  used 
equally  offensive  and  insulting  words  towards  the 
defendant. 

a.  Same-Same— Plea  of  Not  QoUty— What  Defendant 
May  Prove.— In  an  action  of  slander,  under  the 
plea  of  not  guilty,  the  defendant  may  in  mitigation 
of  damages,  prove  any  facts  as  to  the  conduct  of 
the  plaintiff  in  relation  to  the  transaction  which 
was  the  occasion  of  the  slanderous  language 
complained  of,  which  tend  to  excuse  him  for  utter- 
ing- the  words,  provided  the  facts  do  not  prove  or 
tend  to  prove  the  truth  of  the  charge  complained 
of;  but  in  fact  relieve  the  plaintiff  from  the  im- 
putation involved  in  it 

This  was  an  action  of  slander  in  the  Cir- 
cuit court  of  Aug'usta  county,  broug-ht  by 
William  Eidson  ag^ainst  James  Bourland. 
The  declaration  contained  but  one  count, 
in  which  the  slander  al legged  to  have  been 
uttered  was  stated  to  be,  **that  the  plaintiff 
was  a  rogue,  and  had  stolen  from  the  de- 
fendant an  order  on  Stofer,  and  that  the 
plaintiff  had  sworn  to  a  lie  in  Court." 

The  defendant  pleaded  **not  guilty:'' 
And  on  the  trial  of  the  cause,  he  offered  to 
prove  in  mitigation  of  damages,  that  at 
and  about  the  time  of  speaking  the  words 
set  out  in  the  declaration,  the  plaintiff  and 
defendant  were  eng-aged  in  an  angry  and 
exciting  controversy  in  the  Court  in  which 
this  case  was  then  on  trial,  and  that  they 
were  both  in  the  habit  of  using  towards 
and  concerning  each  other  violent  and 
abusive  language ;  and  that  about  that  time, 
although  not  at  the  time  when  the  words 
set  out  in  the  declaration  were  spoken,  the 
plaintiff  had  used  to  and  about  the 
28  defendant  language  ^equally  offen- 
sive and  insulting  as  that  set  out  in 
the  declaration.  But  the  Court  being  of 
opinion  that  such  evidence  was  inadmissi- 
ble for  any  purpose,  refused  to  admit  the 
evidence :  And  the  defendant  excepted. 

In  the  further  progress  of  the  trial,  the 
defendant,  as  to  the  words  set  out  in  the 
declaration,  as  imputing  to  the  plaintiff  a 
theft  of  an  order  on  Stofer,  offered  evidence 
to  prove  the  circumstances  under  which  the 
plaintiff  became  possessed  of  the  order  on 
Stofer,  and  his  whole  conduct  in  relation 
thereto;  and  to  shew  that,  although  not 
justifying    the    speaking  of   the   words  as 

*Por  monographic  note  on  Ubel  and  Slander,  see  end 


of 
tSlander  and  Ubel— Privileged  Communications.— In 

Chaffln  V.  Lynch,  88  Va.  118,  1  S.  E.  Rep.  803,  it  is 
held :  "While  it  is  true  that  one  insult  cannot  be  set 
off  affainst  another  (Bourland  v.  Mdton,  8  OraU.  n), 
yet  if  a  man  is  attacked  in  a  newspaper,  he  may 
reply:  and  if  his  reply  is  not  unnecessarily  defama- 
tory of  his  assailant,  and  is  honestly  made  in  self- 
defence,  it  will  be  privileared/' 


importing  theft,  these  circumstances  and 
the  conduct  of  the  plaintiff,  were  in  them- 
selves, highly  improper,  and  such  as  were 
calculated  justly  to  excite  the  defendant 
and  arouse  his  suspicions.  But  the  Court 
being  of  opinion  that  such  evidence  was 
inadmissible  under  the  plea  of '  *not  gttiltj," 
which  was  the  only  plea  in  the  cauae«  re- 
fused to  admit  the  evidence :  And  the  de- 
fendant again  excepted.  This  exception 
does  not  state  that  the  plaintiff  had  intro- 
duced any  evidence  upon  the  charge  of  theft 
in  stealing  the  order  on  Stofer,  or  indeed 
that  he  had  introduced  any  evidence,  un- 
less as  that  may  be  inferred  from  what  is 
hereinbefore  stated. 

The  jury  found  a  verdict  in  favour  of 
Eidson  for  900  dollars;  upon  which  the 
Court  rendered  a  judgment.  Whereupon 
Bourland  applied  to  this  Court  for  a  super- 
sedeas, which  was  awarded. 

Hugh  Sheffey  and  Michie,  for  the  appel- 
lant, insisted,  1st.  That  the  evidence  re- 
ferred to  in  the  first  bill  of  exceptions  shoold 
have  been  admitted,  not  for  the  purpose  of 
offsetting  one  slander  by  another,  but  for 
the  purpose  of  shewing  the  provocation 
under  which  the  appellant  spoke  the  words 
attributed  to  him.  And  they  referred  to 
Watts  V.  Fraser,  32  £ng.  C.  I^.  R.  544; 
Judge  V.  Berkeley,  Id.  545,  in  note; 
Tarpley  v.  Blaby,  Id.  555 ;  Fraser  v.  Berke- 
ley, Id.  658. 
29  *2d.  That  the  evidence  referred   to 

in  the  second  bill  of  exceptions  should 
have  been  admitted.  They  said  that  if  the 
bill  of  exceptions  was  improperly  taken  the 
Court  for  that  reason  would  reverse  the 
judgment  and  send  the  cause  back  for  a 
new  trial.  Brooke  v.  Young,  3  Rand.  106; 
Raines  v.  Philips'  ex'or,  1  Leigh  483; 
Thompson  v.  Cummins,  2  Id.  321.  But  that 
the  Court  would  construe  the  exceptions  so 
as  to  get  at  the  merits.  Trimyer  v.  Pollard 
5  Gratt.  460. 

They  insisted  further  that  whilst  the  de- 
fendant would  not  be  allowed  under  the  plea 
of  "not  g-uilty,"  to  prove  the  charge,  yet 
that  it  was  admissible  to  prove  the  circum- 
stances which  justly  excited  the  suspicions 
of  the  defendant,  together  with  other  cir- 
cumstances not  then  known  to  the  defend- 
ant, which  shewed  that  the  plaintiff  was 
not  guilty  of  the  offence  imputed  to  him. 
And  they  referred  to  Leicester  v.  Walter, 
2  Camp.  R.  251;  E^st  v.  Chapman,  12  Kng. 
C.  Lr.  R.  268 ;  Ridden  v.  Wolcott,  6  Gill  A 
John.  413 ;  Minesinger  v.  Kerr,  9  Penn.  R. 
312;  Gilman  V.  I^well,  8  Wend.  R.  573; 
Updegrovev.  Zimmerman,  13  Penn.  R.  619; 
Alderman  v.  French,  1  Pick.  R.  1;  I#amed 
V.  Buffinton,  3  Mass.  R.  546;  Van  Ankin  v. 
Westfall,  14  John.  R.  233;  Bradley  v.  Heath, 
12  Pick.  R.  163;  Williams  v.  Miner,  18 
Conn.  R.  464 ;  Cooke  on  Defam.  286 ;  53  L#aw 
Libr.  citing  The  King  v.  Halpin,  17  Enfi^. 
C.  L.  R.  332 ;  Knobell  v.  Fuller,  Peake's 
Evi.  287,  288,  Appendix  92;  recognized  in 
Bailey  v.  Hyde,  3  Conn.  R.  463;  in  Lieicea- 
ter  V.  Walter,  2  Camp.  R.  251 ;  in  Bast  ▼. 
Chapman,    12  Eng.  C.    Lr.  R.    268,  and    in 
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Bnford  v.  McLunj,  1  Nott.  &  McC.  268;  Hart 
▼.  Reed,  1  B.  Munroe*s  R.  166;  Eaera^n  v. 
Gantt,  1  McMul.  R.  468 ;  Cooper  v.  Barber, 
24  Wend.  R.  105 ;  Petrie  v.  Rose,  5  Watts  & 
Sergr.  364. 

Fultz,  for  the  appellee. 

On  the  first  point  said  the  law  did^not 

30  authorize   a  set    *off  in  slander;  and 
he  referred  to  McAlezander  v.  Harris, 

6  Munf.   465. 

2d.  He  insisted,  first,  that  it  did  not  ap- 
pear that  the  plaintiff  had  introduced  any 
proof  as  to  the  charg^e  of  having'  stolen  the 
order  ^m  Stofer,  and  therefore  it  did  not 
appear  that  the  evidence  offered  and  rejected 
was  relevant.  McDowell  v.  Burwell,  4 
Rand.  317;  Rowts'  adm'z  v.  Kile's  adm'r,  1 
Leig'h  216;  Carpenter  v.  Utz,  4  Gratt.   270. 

3d.  That  the  evidence  offered  was  not  ad- 
missible under  the  plea  of  not  guilty.  And 
he  said  the  distinction  was  between  the 
cases  wlfere  the  action  was  maintainable 
without  proving  special  damage,  and  those 
where  special  damage  must  be  proved  in 
order  to  sustain  the  action.  In  the  latter 
he  admitted  that  any  facts  might  be  proved 
under  the  general  issue  which  disproved  the 
malice :  And  such  he  said  were  the  cases 
of  Ireicester  v.  Walter,  2  Camp.  R.  251; 
Smith  V.  Spooner,  3  Taunt.  R.  246;  Watson 
V.  Reynolds,  22  Bng.  C.  L.  R.  231 ;  Rowe 
V.  Roach,  1  Mau.  &  Sel.  304 ;  Wyatt  v.  Gore, 
3  Kng.  C.  Lr.  R.  Ill:  Sims  v.  Kinder,  11 
Kng.  C.  L.  R.  392.  But  that  where  the 
words  were  actionable  without  proof  of 
special  damage,  the  rule  was  that  such  evi- 
dence was  not  admissible  under  the  general 
issue.  And  he  referred  to  Vessey  v.  Pike,  14 
jQug*.  C.  Ir.  R.  420;  Dance  v.  Robson,  22  Id. 
311;  Waithman  v.  Weaver,  16  Id.  412;  Van 
Ankin  v.  Westfall,  14  John.  R.  233;  Shep- 
ard  V.  Merrill,  13  John.  R.  475 ;  Wormouth 
V.  Cramer,  3  Wend.  R.  395;  Henry  v.  Nor- 
wood, 4  Watts  R.  347 ;  Petrie  v.  Rose,  5 
Watts  &  Serg.  364;  Purple  v.  Horton,  13 
Wend.  R.  9;  Cooper  v.  Barber,  24  Wend.  R. 
105;  E^gan  v.  Gantt,  1  McMul.  R.  468; 
McGee  v.  Lodusky,  5  J.  J.  Marsh.  R.  185 ; 
Hart  V.  Reed,  1  B.  Munroe'sR.  166:  Buford 
V.  McLuney ,  1  Nott  &  McC.  268 ;  Cheat- 
wood  V.  Mayo,  5  Munf.  16 ;  McAlezander  v. 
Harris,  6  Id.  465;  Moseley  v.  Moss,  6 
Gratt.  534. 

31  'BALDWIN,  J.     I   shall   treat  this 
case,    in   the  first  place,  as  if  it  were 

ezclusively  an  action  for  slander  at  com- 
mon law. 

The  case  was  tried  upon  the  general  issue, 
and  the  questions  presented  by  the  record 
are  in  reference  to  evidence  offered  by  the 
defendant,  and  rejected  by  the  Court,  in 
miti^^tion  of  damages. 

The  authorities  in  regard  to  the  evidence 
proper  under  the  general  issue  in  mitiga- 
tion of  damages,  are  numerous,  and  a  good 
deal  conflicting ;  and  the  difficulties  which 
have  embarrassed  the  Courts  seem  to  have 
arisen  out  of  opposing  considerations  en- 
tirely proper  in  themselves,  but  often  hard 
to  be  reconciled ;  the  propriety  and  justice. 


on  the  one  hand,  of  submitting  to  the  jury 
the  ung^rbled  merits  of  the  controversy, 
so  as  to  enable  them  to  give  to  the  plain- 
tiff the  full  damages  he  ought  to  recover, 
and  no  more ;  and  on  the  other  hand,  the 
policy  and  necessity  of  ezcluding*  evidence 
irrelevant  to  the  substance  of  the  grievance, 
or  to  the  issue  joined  between  the  parties. 

It  is  obvious  that  the  purposes  of  justice 
require  us  to  look  as  far  as  practicable  to 
the  conduct  and  motives  of  both  parties  in 
connection  with  the  subject  matter  of  the 
grievance,  in  order  to  estimate  fully  and 
fairly  the  amount  of  damage  sustained  by 
the  one,  and  of  retribution  which  ought  to 
be  made  by  the  other.  If  the  plaintiff  has 
been  free  from  blame,  and  has  been  made 
the  victim  of  the  defendant's  cool  and  de- 
liberate malice,  the  case  presented  is  widely 
different  from  one  where  the  plaintiff  has 
by  his  own  misconduct  occasioned  or  pro- 
voked the  injurious  imputation,  or  where 
the  defendant,  though  subject  to  the  legal 
inference  of  malice  from  the  criminality  of 
the  imputed  act,  and  the  falsehood  of  the 
charge,  has  been  prompted  in  making  it 
by  a  plain  mistake,  without  his  default,  as 
to  the  nature  of  the  plaintiff's  conduct. 
And  the  soundness  of  any  mere  tech- 
nical reasoning  may  be  questioned 
32  which,  *against  the  plain  dictates  of 
common  sense,  would  place  cases  so 
dissimilar  in  complezion  upon  the  same 
footing  as  to  the  quantum  of  damages. 

The  elements  of  redress  in  the  action  for 
defamation  are  the  wrong-  done  to  the  plain- 
tiff, and  the  malice  or  vicious  intent  of  the 
defendant:  these  modify  each  other,  and 
are  modified  by  circumstances,  so  as  to 
allow  much  scope  for  the  judgment  and 
discretion  of  the  jury,  upon  a  subject  some- 
what indefinite  in  its  very  nature,  the 
amount  of  pecuniary  compensation  which 
ought  to  be  paid  for  an  injury  of  such  a 
character.  Whatever,  therefore,  tends  to 
throw  light  upon  the  question  ought, 
within  fair  and  reasonable  limits,  to  be 
brought  in  some  form  or  shape,  to  the  con- 
sideration of  the  jur3'. 

It  is  of  course  under  the  general  issue 
that  evidence  must  be  offered  which  pre- 
sents no  bar  to  the  action  but  tends  only  to 
mitigate  the  damages.  At  one  period,  in- 
deed, the  idea  seems  to  have  prevailed  to  a 
considerable  eztent,  that  whenever  the  de- 
fendant's evidence  answered  the  whole 
ground  of  the  plaintiff's  action,  it  was  ad- 
missible under  the  general  issue,  and  there- 
fore (I  presume)  that  as  some  occasions  of 
speaking  or  publishing  defamatory  words 
divested  them  of  the  essential  of  leizral 
malice,  so  proof  of  their  truth  took  away 
the  equally  essential  ingredient  of  their 
alleged  falsehood.  And  so  the  truth  of  the 
defamatory  words  was  so  repeatedly  admitted 
in  evidence  under  the  plea  of  not  guilty,  as 
to  become  in  the  opinion  of  the  Judges  of 
England  a  mischief  in  practice  requiring 
correction.  Accordingly,  in  the  case  of 
Underwood  v.  Parks,  2  Strange  1200,  in 
which  the  defendant  pleaded  not  guilty, 
and    offered  to  prove  the  words  to   be   true 
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in  mitigation  of  damages,  the  Chief  Justice 
refused  to  permit  it,  saying  that  at  a  meet- 
ing of  all  the  judges  upon  a  case  that  arose 
in  the  Common  Pleas,  a  large  majority  of 
them  had  determined  not  to  allow  it  for  the 
future,  but  that  it  should  be  pleaded, 
whereby  the  plaintiff  might    be  pre- 

33  pared  to    ^defend  himself,  as  well  as 
to  prove   the  speaking  of  the  words: 

That  this  was  now  a  general  rule  amongst 
them  all,  which  no  Judge  would  think  him- 
self at  liberty  to  depart  from ;  and  that  it 
extended  to  all  sorts  of  words,  and  not 
barely  to  such  as  imported  a  charge  of  fel- 
ony. The  rule  thus  adopted  has  since  besn 
recognized  both  in  England  and  in  this 
country,  is  sustained  by  numerous  author- 
ities, and  I  believe  has  never  been  denied  by 
any  judicial  decision. 

But  although  the  rule  of  Underwood  v. 
Parks,  has  been  thus  universally  admitted, 
yet  its  spirit  had,  as  I  conceive,  been  often 
broken  in  upon  by  decisions  and  dicta, 
both  in  England  and  in  this  country.  It 
has  been  repeatedly  said  and  held  that, 
under  the  general  issue,  evidence  may  be 
given  in  mitigation  of  damages,  which 
stops  short  of  a  complete  justification.  Now 
this  surely  cannot  be  considered  as  an  ex- 
ception to  or  modification  of  the  rule  of 
Underwood  v.  Parks,  but  is  in  effect, 
though  not  so  designed,  a  practical  nega- 
tion of  it ;  for  where  is  the  line  to  be  drawn 
between  perfect  and  imperfect  proof  of  the 
plaintiff's  guilt;  and  upon  what  principle 
is  light  evidence  to  be  preferred  to  that 
which  is  cogent  and  conclusive?  What  is 
the  admission  of  such  evidence  but  an  in- 
vitation to  the  jury  to  act  upon  suspicion 
instead  of  proof?  and  indeed  that  aspect  is 
given  to  the  proposition  by  some  of  the  au- 
thorities, which  assert  that  circumstances  of 
suspicion  may  be  received  in  mitigation 
of  damages.  The  rule  which  excludes  proof 
of  the  truth  of  the  words,  must  of  necessity 
exclude  evidence  tending  to  prove  it,  or 
the  rule  itself  is  rendered  nugatory  or  merely 
mischievous.  And  so  is  the  preponderance 
of  authority  both  English  and  American. 
See  the  cases  referred  to  in  3  Stephens' 
Nisi  Prius  225S-6,  2253,  2519;  2  Stark.  Ev. 
877-8;  1  Stark.  Sland.  413,  n. ;  2  Id.  78  to 
89 ;  American  editions  of  those  works ; 

34  Root  V.  King,  7  Cow.  R.  613;  *Gilman 
V.  l/owell,  8  Wend.    R.  573 ;  in  which 

most  of  the  cases  are  reviewed. 

Indeed,  nothing  but  an  anxiety  to  get  at 
the  supposed  merits  of  the  case  could  have 
misled  some  Judges  into  so  obvious  a  devi- 
ation from  the  principle  of  Underwood  v. 
Parks;  and  it  is  remarkable  that  others, 
while  condemning  and  overruling  such  de- 
parture, have  at  the  same  time  received 
other  evidence  of  the  same  general  nature, 
but  still  more  objectionable.  I  allude  to  the 
admission  of  evidence  to  prove  that  the 
plaintiff  laboured  under  a  general  suspicion 
of  having  been  guilty  of  the  charge,  or  of 
rumors  imputing  to  him  such  criminal  acts. 
It  may  be  easily  seen  that  the  effect,  of  such 
evidence,  when  a  party  comes  into  Court 
for  the  purpose   of  establishing   his   inno- 


cence, and  so  putting  down  false  rumors  of 
his  guilt,  may  be  to  crush  him  under  the 
weight  of  those  very  rumors.  And  yet 
the  current  of  English  authority  allows 
the  introduction  of  such  evidence,  upon  the 
supposition,  it  seems,  that  it  goes  to  the 
character  of  the  plaintiff,  though  it  surely 
doei  not  in  the  legal  acceptation  of  the  term, 
if  general  character  be  meant.  On  the  other 
hand,  the  weight  of  American  authority, 
with  better  reason,  it  seems  to  me,  excludes 
such  evidence.  See  the  cases  pro  and  con, 
referred  to  in  2  Stark.  Ev.  877 ;  Phillips' 
Ev.,  vol.  3,  p.  249,  250;  2  Stark.  Sland.  96-7; 
American  editions  of  those  works. 

It  seems  to  me,  therefore,  that  evidence 
is  not  admissible  under  the  general  issne,  in 
mitigation  of  damages,  which  proves,  or 
tends  in  an3'  form  or  shape  to  prove,  the 
truth  of  the  words. 

On  the  other  hand,  I  cannot  doubt  that 
where  the  defamatory  words  point  to  a  speci- 
fied act  of  the  plaintiff,  and  the  'evidence 
offered  in  mitigation  of  damages  neither 
proves,  nor  tends  to  prove,  or  upon  the 
whole  negatives,  the  truth  of  the  words,  it 
is  admissible  where  it  serves  to  shew 
improper  conduct  of  the  plaintiff  in 
35  reference  *to  the  particular  transac- 
tion calculated  to  vex,  harass,  ag- 
grieve or  provoke  the  defendant. 

In  such  cases,  it  is  often  important  that 
the  jury  should  have  some  information  of 
the  transaction  to  which  the  words  refer, 
in  order  to  understand  correctly  their  true 
import  and  meaning,  and  the  design  with 
which  they  were  spoken.  The  defendant 
may,  through  ignorance  or  excitement, 
misapprehend  the  plaintiff's  conduct,  or  use 
inappropriate  language  and  epithets  in  the 
expression  of  his  indignation  or  resentment; 
and  yet  that  conduct  may  have  been  wholly 
unwarranted,  or  extremely  injurious  or  pro- 
voking. The  aggravation  of  a  fraud  or  a 
trespass  into  a  felony,  whether  from  igno- 
rance or  exasperation,  surely  stands  upon  a 
different  footing  in  regard  to  the  quantum 
of  damages,  from  a  sheer  fabrication.  Thus 
if  a  party  should  obtain  the  money  of  an- 
other by  a  fraudulent  contrivance,  or  dis- 
honest breach  of  trust,  or  his  property  by 
open  violence  under  a  false  claim  of  title, 
and  the  party  injured  in  speaking  of  the 
transaction  should  designate  it,  in  the 
former  case  as  a  theft,  or  in  the  latter  as  a 
robbery,  a  recovery  of  heavy  damages  in  an 
action  of  slander  would  not  be  so  much  for 
actual  defamation,  as  of  inaccurate  phrase- 
ology. And  if  a  plaintiff,  without  moral 
guilt,  but  to  disport  himself  with  the  fears 
or  feelings  of  the  defendant,  has  misled  or 
provoked  him  to  the  use  of  defamatory 
words,  this  should  be  made  known  to  the 
jury,  otherwise  the  plaintiff,  to  a  greater  or 
less  extent,  would  recover  damages  for 
his  own  misbehaviour. 

In  the  cases  mentioned,  the  defendant 
could  not  protect  himself  from  heavy  dam- 
ages under  the  plea  of  justification,  inas- 
much as  the  evidence  would  not  prove  or 
tend  to  prove  the  truth  of  the  words;  and 
yet,  for  that  very  reason,  and  because  they 
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were  begfotten,  as  it  were,  by  the  plaintiff's 

own    misconduct,    the   evidence   is    proper 

under  the  general   issue   in   mitigation    of 

damages.     Of  this  the  plaintiff  has  no 

36  right   to  complain,  for  he  suffers  ''no 
injustice,  nor  is  he  taken  by  surprise, 

the  particular  transaction  being  pointed  to 
by  the  words  themselves,  and  the  defendant 
not  having  declined  aoy  privilege  of  plead- 
ing the  matter  specially,  inasmuch  as  such 
pleading  was  beyond  his  competency. 

The  admissibility  of  evidence  such  as 
above  mentioned  in  mitigation  of  damages 
is  warranted  by  the  spirit  of  familiar  doc- 
trines. Thus  the  defendant  may  prove,  as 
a  complete  defence  under  the  general  issue, 
that  the  publication  of  the  defamatory 
words  was  procured  by  the  contrivance  of 
the  plaintiff  for  the  purposes  of  the  action. 
2  Stark.  £v.  876;  King  v.  Waring,  5  Esp. 
Cas.  13.  So  in  an  action  for  a  libel,  the 
defendant  may  give  in  evidence  a  former 
publication  of  the  plaintiff  to  which  the 
libel  was  an  answer,  to  explain  the  subject 
matter,  occasion  and  intent  of  the  defend- 
ant's publication,  and  in  mitigation  of 
damages.  2  Stark.  Ev.  877 ;  Hitchcoss  v. 
Lathrop.  And  in  2  Stark.  Sland.  95,  n.,  it 
is  mentioned  with  approbation,  that  the 
counsel  for  the  defendant  in  Leicester  v. 
Walter,  2  Camp.  R.  351,  said  arguendo,  that 
in  a  case  before  Le  Blanc,  J. ,  at  Worcester, 
that  learned  Judge  received  evidence  under 
the  general  issue  of  attempts  of  the  plaintiff 
to  commit  the  crime  which  the  defendant 
had  imputed  to  him.  In  Oilman  v.  Lowell, 
8  Wend.  R.  573,  in  an  action  for  charging 
the  plaintiff  with  false  swearing  in  rela- 
tion to  the  existence  of  a  deed,  the  defend- 
ant was  allowed  to  prove  in  mitigation  of 
damages,  that  after  diligent  search  of  the 
registry,  before  the  speaking  of  the  words, 
the  deed  could  not  from  a  defect  of  the  in- 
dex be  found.  And  in  Grant  v.  Hover,  6 
Munf .  13,  in  an  action  for  charging  the 
plaintiff  with  perjury,  the  defendant  was 
permitted  to  prove  under  the  general  issue 
what  the  plaintiff  did  swear  to,  though  not 
its  falsity. 

In  the  case    before    us,    the   declaration, 

consisting  of  a  single  count,  comprises  two 

distinct     allegations    of    defamation;    one 

imputing  to  the  plaintiff  that  he  stole 

37  from  *the  defendant  an  order  on 
Stofer ;  the  other  that  he  had  com- 
mitted perjury  in  a  Court  of  Justice.  As 
to  the  former,  the  defendant  on  the  trial, 
as  appears  from  the  second  bill  of  excep- 
tions, offered  evidence  to  prove  the  circum- 
stances under  which  the  plaintiff  became 
possessed  of  the  order  on  Stofer,  and  his 
whole  conduct  in  relation  thereto,  and  to 
shew  that  although  not  justifying  the 
speaking  of  the  words  in  the  declaration 
mentioned  as  imputing  theft,  those  circum- 
stances and  the  conduct  of  the  plaintiff 
were  in  themselves  highly  improper,  and 
sQch  as  were  calculated  justly  to  excite 
the  defendant,  and  to  arouse  his  suspicions : 
Bnt  the  Court  being  of  opinion  that  such 
evidence  was  inadmissible  under  the  plea 
of    not  guilty,  which   was  the  only  plea  in 


the  cause,  refused  to  admit  the  evidence. 
In  this  decision  I  think  the  Circuit  court 
erred. 

It  seems  to  me  that  it  was  entirely  com- 
petent for  either  party  to  give  evidence  of 
the  existence,  the  custody,  the  contents,  the 
nature,  and  the  value  of  the  order  on 
Stofer,  to  explain  the  subject,  matter,  oc- 
casion and  intent  of  the  speaking  of  the 
words.  Without  such  evidence,  the  jury 
could  not  but  be  very  much  in  the  dark  in 
regard  to  the  very  subject  of  the  defama- 
tion. There  is  nothing  in  the  declaration, 
nor  any  part  of  the  record,  to  shew  by  or 
in  whose  favour,  or  for  what  purpose  the 
order  was  drawn,  or  whether  it  could  have 
been  of  any  substantial  benefit  to  either  of 
the  parties,  and  if  the  defendant  could 
prove  that  the  plaintiff  obtained  possession 
of  the  order  without  authority,  tiiough  not 
lucri  causa,  to  vex,  harass,  provoke  or  in- 
jure the  defendant,  and  that  the  latter  con- 
sequently, without  deliberate  malice,  but 
from  the  exasperation  or  misapprehension 
of  the  occasion,  spoke  the  words  in  question, 
these  were  matters  perfectly  proper  for  the 
consideration  of  the  jury  upon  the  question 
of  damages. 

The  1st  bill  of  exceptions  presents  another 
question  which  occurred  at  the  trial 
38  in  relation  to  the  exclusion  *of  evi- 
dence offered  by  the  defendant  in  mit- 
igation of  damages,  as  well  it  seems  in 
reference  to  the  imputation  of  perjury,  as 
to  that  of  theft.  The  defendant  offered  to 
prove  in  mitigation  of  damages,  that  at 
and  about  the  time  of  speaking  the  words 
in  the  declaration  mentioned,  the  plaintiff 
and  defendant  were  engaged  in  an  angry 
and  exciting  controversy  in  the  Court,  and 
that  they  were  both  in  the  habit  of  using 
towards  and  concerning  each  other  violent 
and  abusive  language,  and  that  about  that 
time,  although  not  at  the  time  when  the 
words  charged  in  the  declaration  were 
spoken,  the  plaintiff  had  used  to  and  about 
the  defendant  language  equally  offensive 
with  that  in  the  declaration  mentioned. 
But  the  Court  being  of  opinion  that  such 
evidence  was  inadmissible  for  any  purpose, 
refused  to  permit  evidence  of  slanderous, 
defamatory  or  insulting  words  spoken  by 
the  plaintiff  to,  of  or  concerning  the  defend- 
ant, at  other  times  or  on  different  occasions 
from  the  times  and  occasions  on  which  the 
words  charged  in  the  declaration  were 
spoken.  In  this  decision  of  the  Circuit 
court,  it  seems  to  me  there  was  no  error. 

It  is  certain  that  mutual  defamations  can- 
not be  made  a  matter  of  account  and  set  off 
agfainst  each  other,  and  a  balance  struck  in 
favour  of  the  most  injured  or  least  culpable 
of  the  pai'ties :  and  such  would  be  the  effect 
of  allowing  evidence  of  reciprocal  crimina- 
tions unconnected  except  by  a  general  spirit 
of  hostility  and  revenge.  The  only  princi- 
ple upon  which  defamatory  words  spoken  by 
the  plaintiff  can  be  proved  in  mitigation  of 
damages  is  that  he  has  thereby  brought 
upon  himself,  at  least  to  some  extent,  the 
grievance  of  which  he  complains.  This 
cannot   be  conceded  with  any  propriety   or 
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safety,  unless  where  such  provocation 
occurs,  or  is  referred  to,  in  the  same  conver- 
sation with  the  defamation  by  the  defend- 
ant, or  is  communicated  to  him  at  that  time. 
I  need  not  consider  whether  there  may  not 
be  exceptions  to  this  restriction,  there  being 
no  foundation  of  or  any  in  the  present 
case. 

39  *It  will  be  seen  in   this   case,    that 
the  whole  structure  of  the  declaration 

indicates  an  action  for  defamation  at  com- 
mon law,  except  that  the  words  are  charg^ed 
to  be  insulting  as  well  as  slanderous ;  which 
word  insulting  would  seem  to  have  been  in- 
troduced for  the  purpose  of  enabling  the 
plaintiff  to  recover  for  an  insult  under  the 
8th  section  of  the  act  to  suppress  duelling, 
Supp.  Rev.  Code,  p.  284,  if  his  evidence 
should  fail  on  the  trial  to  make  out  a  case 
of  common  law  slander.  This  mode  of  de- 
claring in  one  and  the  same  count  of  the 
declaration  for  a  common  law  defamation 
and  an  insult  under  the  statute,  is  not  al- 
lowable, Moseley  v.  Moss,  6  Gratt.  534,  and 
therefore  open  to  demurrer.  But  the  de- 
fendant having,  failed  to  avail  himself  of 
the  misjoinder  by  demurrer,  a  question 
might  occur  whether  the  plaintiff  might  not 
recover,  for  an  insult,  though  he  should 
fail  to  establish  a  common  law  defamation ; 
and  if  so,  whether  the  defendant  would  not 
be  at  liberty  to  prove  any  mitigating  cir- 
cumstances which  would  be  allowable  in 
an  action  founded  upon  the  statute.  These, 
however,  are  questions  which  do  not  require 
consideration  in  this  particular  case:  for  in 
regard  to  the  evidence  stated  in  the  2d  bill 
of  exceptions,  the  same  being  admissible  in 
an  action  for  common  law  defamation,  it 
would  be  at  least  equally  so  in  an  action 
founded  upon  the  statute;  and  in  regard  to 
the  evidence  stated  in  the  1st  bill  of  excep- 
tions, the  reasons  for  excluding  it  are 
equally  strong,  whether  in  an  action  for  a 
slander,  or  in  an  action  for  an  insult. 

ALLEN,  J.  The  declaration  charged  the 
speaking  and  publishing  of  words  action- 
able at  common  law;  the  issue  was  not 
guilty ;  and  at  the  trial  the  defendant  ten- 
dered two  bills  of  exceptions  to  opinions  of 
the  Court  rejecting  evidence  offered  by  him 
in  mitigation  of  damages.  By  the  first  bill 
of  exceptions  it  appears  that  the  defendant 
offered  evidence   to  prove  in  mitiga- 

40  tion  of  *damafires,    that  at  and  about 
the  time  of  speaking  the  words  in  the 

declaration  mentioned,  the  parties  were 
engaged  in  an  angry  and  exciting  contro- 
versy in  Court ;  that  they  were  both  in  the 
habit  of  using  towards  and  concerning  each 
other,  violent  and  abusive  language ;  and 
that  about  the  time,  though  not  at  the  time, 
when  the  words  charged  in  the  declaration 
were  spoken,  the  plaintiff  had  used  to  and 
about  the  defendant  language  equally  in- 
sulting and  offensive  with  that  in  the  dec- 
laration mentioned.  The  Court  deeming 
such  evidence  inadmissible  for  any  purpose, 
excluded  it  from  the  jury.  Evidence  of  all 
that   occurred   at  the  time  of  speaking  the 


words,  being  part  of  the  res  gestae,  and 
tending  to  explain  the  words  spoken,  and 
the  intent  of  the  party  in  making  the 
charge,  would  be  admissible ;  but  it  is  not 
competent  for  the  defendant  to  set  off  one 
slander  against  another,  uttered  by  the 
plaintiff  concerning  the  defendant,  at  a  dif- 
ferent time.  And  it  was  accordingly  held 
by  this  Court  in  the  case  of  McAlexander 
V.  Harris,  6  Munf.  465,  that  such  evidence 
was  improper.  It,  therefore,  seems  to  me, 
there  was  no  error  in  rejecting  the  evidence 
referred  to  in  the  first  bill  of  exceptions. 

The  second  bill  of  exceptions  sets  forth 
in  substance  that  the  defendant,  as  to  the 
charge  imputing  to  the  plaintiff  a  theft  of 
an  order  on  Stofer,  offered  evidence  to 
prove  the  circumstances  under  which  the 
plaintiff  became  possessed  of  the  order,  and 
his  whole  conduct  in  relation  thereto,  to 
shew  that,  although  not  justifying  the 
speaking  of  the  words  as  importing  theft, 
those  circumstances  and  the  conduct  of  the 
plaintiff,  were  in  themselves  highly  im- 
proper, and  such  as  were  calculated  justly 
to  excite  the  defendant  and  to  arouse  his 
suspicions.  The  Court  deeming  the  evidence 
inadmissible  under  the  issue  joined,  re- 
jected it.  The  rule  established  in  the  case 
of  Underwood  v.  Parks,  Strange  1200,  re- 
quires of  the  defendant,  if  he  intends  to 
justify  the  speaking  of  the  words,  that 
he  should  file  a  plea  of  justification, 
41  *in  order  that  the  plaintiff  may  know 
what  defence  he  is  to  meet.  Whether 
it  is  competent  for  the  defendant  in  mitiga- 
tion of  damages,  to  introduce  evidence 
proving  the  truth,  or  tending  to  prove  the 
truth,  of  the  words  spoken,  has  been  a  con- 
troverted question  both  in  England  and  our 
sister  States.  The  cases  are  variant  and 
conflicting,  and  cannot  perhaps  be  recon- 
ciled. In  this  State  the  rule  of  Underwood 
V.  Parks  has  been  fully  recognized  and 
acted  upon  in  the  cases  of  Cheat  wood  v. 
Mayo,  5  Munf.  16 ;  and  McAlexander  v. 
Harris,  6  Munf.  465.  These  decisions  have 
never  been  questioned  in  this  Court  since; 
but  on  the  contrary,  the  principles  estab- 
lished by  them,  so  far  as  respects  words 
actionable  at  common  law,  were  approved 
in  the  more  recent  case  of  Moseley  v.  Moss, 
6  Gratt.  534.  It  becomes  necessary  there- 
fore to  ascertain  what  was  the  precise  point 
established  in  each  of  those  cases. 

In  the  first  case  of  Cheat  wood  v.  Mayo, 
the  defendant  offered  in  mitigation  of  dam- 
ages, and  not  by  way  of  justification,  to 
prove  facts  which,  if  they  did  not  alto- 
gether, almost  established  the  truth  of  the 
charge.  He  could  not  offer  such  evidence  in 
bar  of  the  action,  because  he  had  failed  to 
file  the  plea  of  justification.  But  if  per- 
mitted to  introduce  it  in  mitigation  of  dam- 
ages, the  same  impression  would  be  made 
on  the  minds  of  the  jury,  and  the  plaintiff 
could  not  know  what  defence  he  was  to 
meet.  The  case  therefore  establishes  that 
evidence  falling  short  of  a  full  justifica- 
tion, but  tending  to  prove  the  truth  of  the 
words  charged,  and  leaving  that  impression 
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on  the  xninda  of  the  jury,  is  inadmissible, 
notwithstanding  the  declaration  that  it  is 
offered  in  mitigation  of  damages,  and  not 
by  way  of  justification.  In  the  case  of 
McAlexander  v.  Harris,  the  evidence 
was  offered,  not  as  amounting  to  actual 
proof  of  the  plaintiff's  guilt,  or  a  complete 
justification  of  the  defendant,  but  as  shew- 
ing a  probable  ground  of  suspicion,  in 
litigation  of  damages.     The  character 

42  of  the  ^evidence  is  not  stated,  but 
if  it  shewed  a  probable  ground  of  sus- 
picion, it  must  have  been  evidence  of  cir- 
cumstances tending  to  prove  the  guilt,  or 
proving  a  link  in  the  chain  of  facts  nec- 
essary to  make  out  the  guilt  of  the  plain- 
tiff; which  if  it  shewed  probable  ground  or 
suspicion  on  the  part  of  the  defendant  when 
speaking  the  words,  was  equally  calculated 
to  make  and  leave  a  similar  impression  on 
the  minds  of  the  jury  if  unexplained ;  and 
so  the  character  of  the  plaintiff  might  be 
destroyed  by  a  defence  of  which  the  plead- 
ing^ gave  him  no  notice. 

Where,  however,  the  defendant  relies  upon 
evidence  not  implying  the  truth  of  the 
charge,  or  evidence  not  tending  to  prove  a 
fact,  which  might  constitute  a  link  in  the 
chain  of  facts  establishing  the  guilt  of  the 
plaintiff;  but  on  the  contrary,  evidence 
which  of  itself  disproves  the  truth  of  the 
words  spoken,  and  shews  the  plaintiff's  in- 
nocence of  the  charge  imputed  to  him,  such 
evidence,  though  it  might  shew  improper 
conduct  in  the  plaintiff,  or  a  mistake  on 
the  part  of  the  defendant,  would,  it  seems 
to  me,  be  proper  evidence  under  the  plea  of 
not  guilty,  to  repel  the  presumption  of 
malice,  and  in  mitigation  of  damages,  in 
every  action  for  slander  at  common  law.  By 
such  evidence  the  plaintiff  cannot  be  sur- 
prised or  injured,  for  it  disproves  the  truth 
of  the  charge,  and  so  relieves  his  character 
from  the  imputation  complained  of;  and  it 
is  evidence  which,  though  bearing  mate- 
rially on  the  question  of  malice,  and  so 
affecting  the  damages,  the  defendant  could 
not  rely  on  under  the  plea  of  justification, 
because  it  would  disprove  it.  If  the  evi- 
dence in  the  case  under  consideration  had 
been  testimony  to  prove  that  the  plaintiff, 
in  a  mischievous  spirit,  or  to  provoke  or 
irritate  the  defendant,  had  possessed  him- 
self of  the  order  in  the  presence  of  others, 
avowing  his  motives  at  the  time;  and  that 
defendant,  in  ignorance  of  these  facts,  had 
spoken    the   words  in   the  declaration 

43  mentioned;     such  evidence,    or  *evi- 
dence  of  a  like  character,  might  have 

had  an  important  influence  upon  the  jury  in 
fixing-  the  amount  of  damages.  But  it  would 
neither  prove,  or  tend  to  prove,  the  charge 
of  guilt,  or  leave  any  suspicion  of  the  truth 
of  the  charge  on  the  mind  of  the  jury, 
because  it  would  shew  that  there  was  no 
felonious  intent  in  the  act  of  becoming  pos- 
sessed of  the  order;  and  though  it  would  or 
might  shew  improper  conduct  on  the  part 
of  the  plaintiff,  he  should  not  be  permitted 
to  avail  himself  of  his  own  misconduct,  to 
the  prejudice  of  the  defendant,  by  exclud- 


•1 


ing  evidence  bearing  upon  the  presumption 
of  malice,  when  such  evidence  shewed  his 
innocence  of  the  charge  complained  of.  If, 
therefore,  the  bill  of  exceptions  had  set 
forth  the  purport  of  the  evidence  offered,  so 
as  to  disclose  whether  it  was  of  such  a 
character,  it  would,  under  the  restrictions 
aforesaid,  have  been  admissible  to  rep«>l  the 
presumption  of  malice,  and  in  mitigation 
of  damages.  But  this  is  not  shewn  by  the 
bill  of  exceptions.  It  sets  forth  that  the 
defendant  offered  to  prove  the  circumstances 
under  which  the  plaintiff  became  possessed 
of  the  order,  and  to  shew  that  those  circum- 
stances, though  not  justifying  the  speaking 
the  words  as  importing  theft,  were  im- 
proper, and  calculated  to  arouse  suspicion 
in  the  defendant.  The  evidence  rejected 
might  not  have  amounted  to  a  justification  ; 
it  could  not  be  offered  in  justification,  for 
that  would  have  been  in  bar  of  the  plaintiff's 
action,  and  there  was  no  such  plea;  but 
the  circumstances  relied  on  might,  as  in 
the  case  of  Cheatwood  v.  Mayo,  have 
amounted  almost  to  full  proof  of  the  words 
in  the  declaration  mentioned;  or,  as  in 
the  case  of  McAlexander  v.  Harris,  have 
left  on  the  minds  of  the  jury  a  suspicion  of 
the  plaintiff's  guilt,  in  the  absence  of  ex- 
planatory evidence  shewing  there  was  no 
just  ground  for  such  suspicion. 

The  bill  of  exceptions  may  have  been  de- 
signed to  shew  that  tne  evidence 
44  offered,  whilst  it  disproved  the  *truth 
of  the  charge,  merely  tended  to  prove 
such  improper  conduct  on  the  part  of  the 
plaintiff,  and  mistake  in  the  defendant,  as 
would  have  been  proper  evidence  in  mitiga- 
tion of  damages,  according  to  the  views 
before  presented.  But  it  would  have  been 
equally  competent,  according  to  the  state- 
ment of  the  bill  of  exceptions,  to  have 
offered  evidence  similar  to  the  proof  offered 
in  the  case  of  Cheatwood  v.  Mayo,  and 
McAlexander  v.  Harris,  and  there  decided 
to  be  inadmissible. 

The  bill  of  exceptions  is  therefore,  I 
think,  too  imperfect  to  enable  this  Court  to 
determine  what  was  the  precise  question 
intended  to  be  raised  and  decided;  and  for 
this  reason  the  judgment  should  be  reversed. 

DANIEL,  J.  9  concurred  in  the  opinion  of 
Allen,  J. 

MONCURE,  J.«  concurred  in  reversing  the 
judgment. 

The  judgment  was  as  follows : 

It  appears  from  the  first  bill  of  excep- 
tions, that  at  the  trial  *'the  defendant  offered 
evidence  to  prove,  in  mitigation  of  dam- 
ages, that  at  and  about  the  time  of  speak- 
ing the  words  in  the  declaration  mentioned, 
the  plaintiff  and  defendant  were  engaged 
in  an  angry  and  exciting  controversy  in  the 
Court,  and  that  they  were  both  in  the  habit 
of  using  towards  and  concerning  each  other 
violent  and  abusive  language,  and  that 
about  that  time,  although  not  at  the  time 
when  the  words  charged  in  the  declaration 
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were  spoken,  the  plaintiff  had  used  to  and 
about  the  defendant  langfuage  equally 
offensive  and  insulting  with  that  in  the 
declaration  mentioned.  But  that  the  Court 
being  of  opinion  that  such  evidence  was 
inadmissible  for  any  purpose,  refused  to 
permit  evidence  of  slanderous,  defamatory 
and  insulting  words  spoken  by  the  plain- 
tiff to,  of,  or  concerning  the  defendant,  at 
other  times  or  on  different  occasions  from 
the  times  and  occasions  on  which  the 

45  words  charged  in  the  declaration  *were 
spoken."    In  this 'decision  of  the  Cir- 
cuit court,  it  seems  to  this   Court  there   is 
no  error. 

It  further  appears  from  the  second  bill  of 
exceptions,  that  at  the  trial  **the  defendant 
as  to  the  words  in  the  declaration  mentioned 
as  imputing  to  the  plaintiff  a  theft  of  an 
order  on  Stofer,  offered  evidence  to  prove 
the  circumstances  under  which  the  plaintiff 
became  possessed  of  the  order  on  Stofer, 
and  his  whole  conduct  in  relation  thereto, 
and  to  shew  that,  although  not  justifying 
the  speaking  of  the  words  in  the  declara- 
tion mentioned  as  importing  theft,  those 
circumstances  and  the  conduct  of  the  plain- 
tiff were  in  themselves  highly  improper, 
and  such  as  were  calculated  justly  to  excite 
the  defendant  and  to  arouse  his  suspicions: 
But  that  the  Court  being  of  opinion  that 
such  evidence  was  inadmissible  under  the 
plea  of  not  guilty,  which  was  the  only  plea 
in  the  cause,  refused  to  admit  the  evidence. " 
And  it  seems  to  this  Court,  that  if  this  bill 
of  exceptions  is  to  be  understood  as  import- 
ing that  the  evidence  offered  as  therein 
mentioned,  neither  proved  nor  tended  to 
prove  that  the  plaintiff  was  guilty  of  steal- 
ing the  order  on  Stofer,  but  upon  the  whole 
relieved  him  before  the  jury  from  all  im- 
putation of  such  guilt,  then  that  the  Cir- 
cuit court  erred  in  rejecting  said  evidence. 
But  if,  on  the  contrary,  the  bill  of  excep- 
tions is  to  be  understood  as  importing  that 
the  evidence  so  offered  did  prove  or  tend  to 
prove  that  the  plaintiff  was  guilty  of  such 
theft,  so  as  to  leave  him  before  the  jury 
unrelieved  from  all  imputation  of  that 
crime,  then  that  said  evidence  was  properly 
rejected  by  the  Court.  And  while  some  of 
the  members  of  this  Court  are  of  opinion 
that  the  bill  of  exceptions  justly  bears  the 
former  interpretation,  others  think  that  the 
evidence  offered  is  not  set  forth  with  suffi- 
cient certainty  to  free  it  from  the  latter, 
and  therefore  that  the  bill  of  exceptions  is 
too  imperfect  to  enable  us    to  deter- 

46  mine  what  was  the   precise  ^question 
intended   to   be    presented,   and  that 

the  judgment   ought  for  that  reason  to  be 
reversed. 

It  is  therefore  considered  by  the  Court, 
that  the  said  judgment  of  the  Circuit  court 
be  reversed  and  annulled,  and  the  verdict 
of  the  jury  set  aside  with  costs  to  the  plain- 
tiff in  error.  And  the  cause  is  remanded  to 
the  Circuit  court  for  a  new  trial  to  be  had 
therein,  which  new  trial  is  to  be  governed, 
so  far  as  applicable,  by  the  principles  above 
declared. 
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II.  What    Is    Defamatory—Actionable  Quality  of 
Words. 

1.  DtstlQctlon  between  Oral  and  Written  WordB. 

2.  Distinction  between  Words  Actionable  Per  St 

and  Per  Quod, 
8.  Words  Importing  Crime. 

a.  Written  Words. 

b.  Oral  Words. 

c.  As  Respects  Particular  Crimes. 

4.  Words  Not  Importing  Commission  of  Crime. 

a.  Written  Words. 

b.  Oral  Words. 

c.  Statutory  Provisions. 

d.  Words  Ezposinff  Another  to  Ridicule,  Con- 

tempt, etc. 

e.  Written  Words  Impntinff  Dishonest.  Immonl 

and  Dishonorable  Acts. 

5.  Words  Imputinff  Unchastity. 

8.  Words  Touching-  Another  in  His  Trade,  Office  or 
Employment 

7.  Construction  of  Words. 
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Are  Not  Actionable  Ex  Vi  TerminL 

b.  Office  of  Inducement,  Colloquium   and  In- 

nuendo. 

III.  Defamation  Must  Apply  to  the  Plaintiff. 

IV.  Malice. 

1.  Oist  of  the  Action. 

2.  Inference  of  Malice. 

8.  Presumption  of  Malice. 

V.  Publication 

1.  General  Circulation  Not  Necessary. 

2.  Communication  to  Others. 
S.  Proof  of  Circulation. 

VI.  Privlleffed  Communications. 

1.  Classes  of  Privileged  Communications. 
8.  Absolute  Privilege. 

a.  Judicial  Proceedings. 

b.  Statement  of  Rule. 

c.  Province  of  Court— Of  Jury. 

d.  Presumption  of  Malice. 
S.  Qualified  Privilege. 

a.  Definition. 

b.  Same  at  Common  Law  and  under  the  Statute. 

c.  Right  to  Reply  to  an  Attack. 

d.  Instances  of  Privileged  Communications. 

e.  How  Privilege  Ascertained. 

f .  Province  of  Court— Province  of  Jury. 

VII.  Criticism  and  Comment 
1.  Candidates  for  Office. 

8.  Newspaper  Proprietors— Freedom  of  Press. 
8.  Truth  a  Justification— Indictments. 

vm.  Who  Are  Liable  for  Slander  or  Libel. 
1.  Insane  Persons. 
8.  Husband  Liable  for  Slander  and  Libel  of  Wife. 

IX.  Defences— Truth  or  Justification. 

a.  Civil  Actions. 

b.  Indictments  for  Libel. 

c.  Justification  of  a  Charge  of  Perjury* 

d.  Apology  in  Mitigation. 

e.  One    Slander   Cannot   Be  Set  Off    against 

Another. 

X.  Evidence. 

1.  Scope  of  This  Section. 

2.  Evidence  in  Support  of  Character. 

XI.  Damages. 

1.  Special  Damage. 

2.  Elements  of  Damages  in  QeneraL 
Xn.  Pleading  and  Practice. 
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I.  DEFINITIONS. 

Deftnitimi  of  InsalL—To  Insalt,  says  Webster,  is  "to 
leap  upon,  to  treat  with  abuse.  Insolence  or  con- 
tempt :  to  commit  an  indiflrnity  upon,  as  to  call  a 
man  a  liar."  But,  as  a  general  rule,  eacb  case  must 
be  governed  by  its  own  circumstances  and  surround- 
ings, and  tbe  chief  circumstance  to  be  considered 
is  tbe  aninau  of  tbe  defendant  In  uslnff  tbe  words 
complained  of.  It  Is  often  difficult  to  determine 
wbat  la  an  insult,  as  it  may  depend  upon  a  yariety 
of  circumstances.  Cbaffln  ▼.  Lyncb,  88  Va.  100,  116, 
1 S.  E.  Rep.  808 :  Brooks  y.  Calloway,  IS  Lelgb  406 ; 
Moseley  t.  Moss,  6  Gratt  584 ;  Oorr  v.  Liewis,  04  Va. 
M,  9B  S.  E.  Rep.  886. 

OeOaltioa  of  Defamatioii.— All  common-law  defa- 
mations are  insults,  and  many  of  tbem  sometimes 
more.  Tbe  term  "defamation"  is  used  indiscrimi- 
nately to  designate  botb  libel  and  slander.  Payne 
T.  Tancil,  06  Va.  268,  86  S.  E.  Rep.  785 ;  Moseley  v. 
Moss,  6  Gratt  547. 

Defliiltioo  of  Libel.— It  is  sufficient  to  constitute  a 
libel,  that  tbe  language  tends  to  injure  tbe  reputa- 
tion of  tbe  party,  to  throw  contumely,  or  to  reflect 
shame  and  disgrace  upon  him,  or  to  hold  him  up  as 
an  oblect  of  scorn,  ridicule  or  contempt,  and  It  is 
not  necessary  that  tbe  writing  should  contain  tbe 
imputation  of  an  offence  which  may  be  indicted  or 
pxmisbed;  and,  provided  the  meaning  Is  plain.  It  is 
not  necessary  that  tbe  libelous  utterances  be  in  tbe 
form  of  positive  assertion,  but  it  is  equally  libelous 
if  tbey  are  In  the  form  of  Insinuation.  Tbe  pub- 
Ucation  may  be  either  by  writing,  printing  or 
pictures.  Adams  v.  Lawson,  17  Gratt.  860,  256 ; 
ChafDn  V.  Lynch,  88  Va.  115, 1  S.  £.  Rep.  808  ;  Johnson 
V.  Brown,  18  W.  Va.  71, 128  ;  State  v.  Aler,  80  W.  Va. 
540.2OS.  E   Rep.  588:  4Min.  Inst   (4th  Ed.)  470,471. 

''Lynch  Law"— "Jndge  Lynch."— For  the  meaning 
and  deflnition  of  "Lynch  Law*'  and  '* Judge  Lynch," 
see  State  v.  Aler,  80  W.  Va.  610,  20  S.  E.  Rep.  585. 

Difference  between  Slander  and  Ubel.— Slander  is 
not  a  public  offence,  but  only  a  civil  injury;  but 
libel  is  both  a  civil  injury  and  a  public  offence.  It 
is  deemed  a  public  offence  because  it  endangers  tbe 
public  peace  by  tbe  bad  passions  it  engenders,  and 
also  because  tbe  means  adopted  for  its  publication 
render  it  more  injurious  to  the  party  wrong-ed,  and 
demonstrate  a  more  deliberate  and  malignant 
Intent  in  the  offender.    4  Mln.  Inst  (4th  Ed.)  460. 

a  WHAT  IS  DBPAMATORY- ACTION ABLeQUAUTY 

OP  WORDS. 

1.  DISTINCTION  BETWEEN  ORAL  AND  WRIT- 
TEN WORDS.  —  Words  spoken,  as  distinguished 
from  words  written,  which  are  actionable  at  com- 
mon law,  are  classified  as  follows  :  1.  Words  falsely 
spoken  of  a  person,  which  Impute  to  blm  tbe  com- 
mission of  some  criminal  offence,  involving  moral 
turpitude,  for  which,  if  tbe  charge  is  true,  he  may 
be  indicted  and  punished.  2.  Words  falsely  spoken 
of  a  person,  which  impute  that  be  Is  Infected  with 
some  contagious  disease  which,  if  tbe  charge  Is 
true,  would  exclude  him  from  society.  8.  Defama- 
tory words,  falsely  spoken  of  a  person,  which  Im- 
pute to  him  unfitness  to  perform  tbe  duties  of  an 
office,  or  employment  of  profit  or  want  of  integrity 
in  the  discharge  of  the  duties  of  such  an  office  or 
employment  4.  Defamatory  words  falsely  spoken 
of  a  person,  which  prejudice  such  person  in  his  or 
her  trade  or  profession.  5.  Defamatory  words 
falsely  spoken  of  a  person,  which,  though  not  in 
themselves  actionable,  occasion  such  person  special 
damage.   Womack  v.  C?ircle,  80  Gratt  108 :  Moseley 


V.  Moss,  6  Gratt  584 :  Hoyle  v.  Young.  1  Wash.  160. 
1  Am.  Dec.  44(L 

An  action  may  lie  for  written  words  (as  being  a 
libel)  which,  if  spoken  only,  would  not  be  action- 
able.   4  Min.  Inst  (4th  Ed.)  466  et  teq. 

8.  DISTINCTION  BETWEEN  WORDS  ACTION- 
ABLE PER  SE  AND  PER  QUOD.— It  Is  a  settled  rule 
of  the  common  law  that  every  publication  of  lan- 
guage which  naturaUv3,nA  necestarilv  tends  to  Injure 
another  in  bis  office,  trade,  or  employment  Is,  If 
without  justification,  libelous  or  slanderous,  as  the 
case  may  be,  and  actionable  per  9e.  Thus  to  speak 
or  write  of  a  trader  that  be  is  insolvent  or  of  an 
innkeeper  that  his  house  is  infected  with  a  con- 
tagious disease,  or  to  impute  dishonesty  or  Inca- 
pacity to  one  in  his  business,  is  actionable,  without 
any  proof  of  special  damage,  since,  in  all  such 
cases,  the  law  implies  damage  from  tbe  nature  of 
tbe  languag'e  used.  When,  however,  the  language 
does  not  import  such  defamation  as  will  of  course 
be  injurious,  and  is  therefore  actionable  only  be- 
cause it  occasions  special  damage  to  the  plaintiff. 
L  0.,  damage  which,  thoug'h  the  natural  and  imme- 
diate, is  yet  not  tbe  necessary  result  of  the  lan- 
guage used,  there  damage  must  be  botb  alleged 
and  proved.  Moore  v.  Rolin,  80  Va.  107,  15  S.  E. 
Rep.  500:  Harman  v.  CTundiff,  82  Va.  280;  Moseley  v. 
Moss,  6  Gratt  584:  Hansbrough  v.  Stinnett  85 
Gratt  485;  Hoyle  v.  Youuff,  1  Wash.  150. 

Oeneral  Nature  of  Words  Actkniable  Per  5e.— The 
common  law  does  not  give  reparation  for  all  derog- 
atory or  disparaging  words.  To  make  such  words 
actionable,  unless  special  damage  be  shown,  they 
must  impute  some  offence  against  the  law,  punish- 
able criminally;  or  the  having  a  contagious  disor- 
der tending  to  exclude  from  society;  or  which  may 
affect  one  injuriously  in  bis  office  or  trust  or  in  his 
trade,  profession  or  occupation;  or  which,  in  tbe 
case  of  a  libel  or  written  slander,  tend  to  make  the 
party  subject  to  disgrace,  ridicule  or  contempt 
Words  spoken  that  are  merely  vituperative,  or 
insulting,  or  imputing  only  disorderly  or  Immoral 
conduct  or  Ignoble  habits,  propensities  or  Incllna^ 
tlons,  or  a  want  of  refinement,  delicacy  or  good 
breeding,  are  not  regarded  by  the  common  law 
as  sufficiently  substantial  Injuries  to  call  for  re- 
dress in  damages.    Moseley  v.  Moss,  6  Gratt  584. 

8.  WORDS  IMPORTING  ORIME. 

a.  Wbtttsn  WoBi>s.--Written  words  charging 
anyone  whatever  with  the  commission  of  any  crime, 
whether  it  be  a  felony  or  a  misdemeanor,  are  ac- 
tionable without  allegation  or  proof  of  special  dam- 
age. Sweeney  v.  Baker,  18  W.  Va.  158:  Johnson  v. 
Brown,  18  W.  Va.  71 ;  Com.  v.  Morris,  1  Va.  CJas.  176. 

b.  OBAii  Words.— It  is  well  settled  that  slanderous 
words  are  actionable  per  ««,  when  they  impute  a 
criminal  offence  involving  moral  turpitude,  and  no 
averment  or  proof  of  special  damage  is  necessary  to 
the  recovery.  Harman  v.  Cundiff,  88  Va.  2S0;  Wo- 
mack V.  Circle,  80  Gratt  102;  Shroyer.v.  Miller,  8  W. 
Va.  158:  McClaugherty  v.  Oooper.  38  W.  Va.  818, 10  S. 
E.  Rep.  415;  Moseley  v.  Moss,  6  Gratt  584;  Payne  v. 
Tancil,  08  Va.  868,  35  S.  E.  Rep.  725. 

Kind  of  Offence  Necessary.— In  order  for  words  im- 
puting a  crime  to  be  actionable  per  »e  at  common 
law,  they  must  impute  guilt  of  some  offence,  for 
which  the  plaintiff,  if  guilty,  mlg-ht  be  Indicted  In 
the  temporal  courts,  and  punished  as  for  an  Infa- 
mous crime,  at  least  punishable  with  imprisonment 
Hansbrough  v.  Stinnett  25  Gratt.  405. 

Misdemeanor  .—In  an  action  of  trespass  on  the  case, 
the  count,  without  any  special  averments,  charges 
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that  the  defendant  falsely  and  maliciously  ctaarfired 
that  the  plaintiff  attempted  to  bribe  a  neffro  woman 
to  burn  a  wheat  stack  on  his  land,  and  the  court  held 
that  the  statute,  Code  of  1878,  ch.  188.  sec.  6.  makes  the 
malicious  burning  of  a  wheat  stack  a  felony,  more- 
over, to  solicit  another  to  commit  a  felony,  though 
the  felony  be  not  afterwards  committed,  is  a  misde- 
meanor at  common  law,  indictable  and  punishable, 
and  also  involves  moral  turpitude,  therefore  the 
charge  of  such  a  misdemeanor  is  actionable  per  $€ 
at  common  law.    Womack  v.  Circle,  29  Gratt  192. 

c.  AB  Rbspbcts  Pasticulab  CaiMBS. 

Fornication -Adultery.— See  post  this  note,  "Words 
Imputing  Unchastity." 

BnbezsieiBent— Where  a  party,  with  the  intention 
to  injure  the  reputation  of  a  person  who  is  at  the 
time  a  merchant,  falsely  and  maliciously  says  of 
him,  that  *'he  has  received  more  tobacco  than  he 
has  accounted  for  to  the  house,'*  meaning  the  mer- 
cantile house  of  which  the  plaintiff  and  defendant 
were  partners,  is  liable  in  an  action  for  slander, 
without  any  colloquium  beinsr  laid,  these  words 
being  per  se  actionable,  not  only  because  they  im- 
pute the  crime  of  embezzlement,  but  because  they 
tend  to  injure  the  plaintiff  in  his  business.  Hoyle 
V.  Younff,  1  Wash.  IBO. 

False  Pretenses— Bmbezslement.— To  write  that  the 
plaintiff,  who  was  general  superintendent  of  a  cer- 
tain corporation,  used  the  money,  means  and  credit 
of  the  company  for  his  own  private  use,  and  that  he 
used  the  company's  money  to  pay  his  own  employees, 
and  other  similar  expressions,  are  not  libelous  in 
themselves,  as  meaning  necessarily  that  the  plaintiff 
embezzled  the  money  of  the  company,  and  an  innu- 
endo giving  them  such  a  meaning  Improperly  ex- 
tends and  enlarges  the  meaning  of  words,  which  it 
is  not  the  office  of  the  innuendo  to  do.  Johnson  v. 
Brown,  18  W.  Va.  71.  See  Argabright  v.  Jones,  40 
W.  Va.  144,  82  S.  E.  Rep.  996. 

Forgery.— Words  charging  another  with  forgeir 
are  actionable.  Donaghe  v.  Rankin,  4  Munf.  261. 
This  case,  however,  went  off  on  a  question  of  plead- 
ing: the  declaration  containing  no  direct  charge 
that  the  words  were  spoken  by  the  defendant. 

Larceny— Oral  Words— 5heep  Thief.— To  call  one  a 
thief,  to  say  of  him  that  he  stole  sheep,  or  he 
stole  my  sheep,  are  words  which  impute  a  punish- 
able offence,  and  are  actionable.  Harman  v.  Cun- 
dlff,  82  Va.  239.  See  Bourland  v.  Eidson,  8  Qratt  27; 
M' Alexander  v.  Harris.  6  Munf.  465. 

Horse  Thieves— Landlord  and  Tenant— A  charge 
that  the  plaintiff,  in  an  action  for  slander,  and  all 
his  sons,  are  horse  thieves  and  make  their  living  by 
that  means,  and  that  they  frequently  harbored  that 
kind  of  men.  are  actionable  words,  and  the  fact 
that  the  communication  was  made  by  a  landlord  to 
his  tenant  does  not  rebut  the  presumption  of  malice 
or  bring  it  within  the  class  of  privileged  communi- 
cations, as  there  is  no  duty  resting  on  a  landlord  to 
make  such  a  communication.  Dillard  v. ^Collins,  26 
Oratt  843. 

**He  Killed  Hy  Beef.**— A  charge  that  the  defendant 
has  "killed  my  beef"  is  not  such  a  slanderous 
charge  as  is  actionable  per  se  at  common  law,  unless 
the  averment  of  extrinsic  facts  and  the  colloquium 
concerning  them  show  that  the  defendant  imputed 
to  the  plaintiff  a  felonious  killing  with  an  animo 
furamU,    Hansbrough  v.  Stinnett,  36  Qratt.  496. 

He  is  a  Hog  Thief.— It  is  actionable  per  se  at  common 
law  to  say  of  a  man  that  he  is  a  hog  thief,  as  it 
clearly  imputes  to  him  the  crime  of  larceny. 
Cheatwood  v.  Mayo,  5  Munf.  16. 


Charge  That  Plaintiff  Has  Killed  Anotiier's  WDd 
Hogs.— To  charge  a  plaintiff  with  killing  wild  hoes, 
and  advising  him  to  pay  the  owner  for  them  U 
libelous,  and  an  innuendo  is  unnecessary  to  explain 
the  meaning  of  these  words.  Adams  v.  Lawson,  17 
Gratt  260.    See  also,  Sweeney  v.  Baker,  13  W.  Va.  156. 

"Wouldn't  Trust  Him  In  Your  Hea-Coop.**— a\)  charge 
that  a  certain  candidate  for  office  is  such  a  person. 
as  you  wouldn't  trust  in  your  hen-coop.  conveTB,in 
clear  terms,  an  accusation  that  the  party  is  a  tblef. 
and  is  actionable  even  when  spoken  of  a  candidate 
for  office.    Sweeney  v.  Baker,  13  W.  Va.  158. 

Larceny  Not  Charged— Injury  to  Reputatioa.- In  case 
of  libel,  however,  although  the  writing  does  not 
charge  the  crime  of  larceny,  still  it  will  be  action- 
able, if  the  language  tends  to  injure  the  reputation 
of  the  party,  or  to  reflect  shame  and  disgrace  upon 
him.  Adams  v.  Lawson.  17  Gratt  250;  Sweeney  ▼. 
Baker,  18  W.  Va.  158. 

"You  Are  a  Rogue. "—A  charge  that  plaintiff  is  a 
rogue,  and  has  stolen,  is  actionable.  Bourland  t. 
Eidson,  8  Gratt  27. 

Charge  That  Plaintiff  Has  Stolen.— To  charge  a 
plaintiff  with  stealing  is  actionable,  without  any 
averment  or  colloquium,  as  it  clearly  imputes  a 
criminal  offence.    Harman  v.  Cundiff .  82  Va.  239. 

Charge  Tliat  Plaintiff  Is  a  Thief.— Both  oral  and 
written  words,  charging  a  plaintiff  witli  being  a 
thief,  and  with  stealing,  have  been  held  actionable 
per  se,  as  imputing  the  crime  of  larceny.  Harman 
V.  Cundiff,  82  Va.  289;  Bourland  v.  Eidson.  8  Gratt 
27;  Johnson  v.  Brown,  18  W.  Va.  71:  Sweeney  t. 
Baker,  18  W.  Va.  158;  Dillard  v.  CoUina.  26  Gratt. 
348. 

Oral  Words  Charging  Perjury.— It  is  perfectly  well 
settled  that  an  oral  charge  of  perjury  is  actionable 
per  se  at  common  law,  without  any  allegation  or 
proof  of  special  damage,  because  it  imputes  a  crime 
for  which  the  plaintiff  can  be  Indicted  and  punished, 
if  guilty.  Shroyer  v.  Miller,  3  W.  Va.  158;  McClangh- 
erty  v.  Cooper,  89  W.  Va.  318.  19  S.  E.  Rep.  415:  Boar- 
land  V.  Eidson.  8  Gratt  27:  Hlnchman  v.  Lawson,  6 
Leigh  095;  Klrtley  v.  Deck,  8  H.  &  M.  388:  Lincoln  v. 
Chrisman.  10  Leigh  888;  M*Nutt  v.  Yonngr,  8  Leigh 
542;  Grant  V.  Hover,  6  Munf.  18.  See  also,  Donaghe 
V.  Rankin,  4  Munf.  961;  Brooks  v.  Calloway.  18 
Leigh  406,  which  was  an  action  under  the  statute  of 
insulting  words  to  suppress  duelling. 

Oral  Charge  of  False  Swearing.— To  maintain  an 
action  at  common  law  upon  a  charge  of  false  swear- 
ing, the  declaration  must  show  not  only  the 
Judicial  proceeding  In  which  the  evidence  was 
given,  but  that  the  charge  of  the  defendant  had 
reference  to  the  evidence  of  the  plaintiff  in  that 
case.    Hogan  v.  Wilmoth.  16  Gratt  80. 

"Perjured  RascaL"— To  accuse  another  of  being  a 
*'perjured  rascal"  is  actionable,  as  it  implies  that 
the  plaintiff  has  been  swearing  falsely  in  a  judicial 
proceeding,  where  he  was  called  on  to  depose  the 
truth  according  to  his  lawfully  administered  oath. 
Grant  v.  Hover,  6  Munf.  18. 

Written  Charge  of  False  Swearing.— To  write  to 
another,  saying*  '1  hope  you  will  stop  swearing  lies 
about  the  trees.**  and,  "I  will  close  this  letter  by  ad- 
vising you  either  to  quit  lying  or  preaching  one." 
are  libelous,  because  they  tend  to  injure  tbereim- 
tation  of  the  party,  to  throw  contumely  or  to  reflect 
shame  and  disgrace  upon  him,  or  hold  him  up  as  aa 
object  of  scorn,  althotigh  they  do  not  necessarily 
impute  the  crime  of  perjury  for  which  tie  may  be 
indicted  and  punished.  Adams  v.  Lawson,  17  Qratt 
360. 
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Ptrjory—Matertallty— Common    Law.— "I    am    not 

awair^  that  it  has  ever  heen  held.  In  an  action  for 

Blander  at  common  law,  upon  a  charge  of  perjury, 

tliat  it  must  be  averred  in  the  declaration  that  the 

facts  sworn  to  by  the  plaintiff  were  material  to  the 

proceedin«rs  pending  at  the  time  of  the  allesred  false 

swearins^;  or  that  it  was  indispensable  to  set  out 

and  charire  all  the  facts  constitutinfir  such  offence 

with   tbe    same  technical  strictness  as  would  be 

required  In  an  indictment  for  the  same  offence." 

Bbrkshirs,  J.    Shroyer  r.  Miller,  S  W.  Va.  168.    See 

also.  Hopan  r.  Wilmoth.  16  Gratt.  80;   Kirtley  v. 

Deck.3H.  &M.a88. 
"LoM  off   Ears"— SUtntory  Perjary— Matoriollty.— 

Now  as  tbe  loss  of  ears  is  no  part  of  the  punishment 
of  perjury  at  common  law,  and  Is  a  part  of  the  pun- 
ishment under  the  statute  of  5  E^iz.  a  charsre  of  false 
swearing,  for  which  the  plaintiff  ouffht  to  have  "lost 
his  ears,"  is  a  charsre  of  statutory  perjury,  and  the 
materiality  of  the  matter  sworn  to  must  be  shown. 
Kirtley  v.  Deck,  8  H.  &  M.  888. 

Test  of  Materiality.— Whether  a  matter  is  material 
to  the  issue  depends  on  the  question  whether  its 
truth  or  falseness  would  affect  the  issue ;  and,  if  not, 
it  is  not  material.  McClausrherty  v.  Cooper,  39  W. 
Va  313. 19  &  E.  Rep.  41^ 

SolicltatloB  to  Commit  Crime.— To  solicit  another  to 
commit  a  felony,  althougrh  the  felony  be  not  after- 
wards committed,  is  a  misdemeanor  at  common  law, 
indictable  and  punishable,  hence  to  say  that  the 
plaintiff  solicited  a  nesrro  woman  to  bum  a  stack  of 
wheat  Is  actionable  per  se.  Womack  v.  Circle,  29 
Gratt.  Wi. 

4.    WOBDS  NOT  IMPORTING  COMMISSION  OF 

CRIME. 

a  Wbittbn  Words.- Although  the  writing  does 
not  contain  the  imputation  of  a  punishable  or  indict- 
able offence,  yet  It  may  be  actionable,  as  where  the 
lauffuaire  tends  to  Injure  the  plaintiff's  reputation, 
or  hold  lilm  up  sis  an  object  of  scorn,  ridicule  or 
contempt.  Adams  v.  Lawson,  17  Gratt.  260;  Moseley 
V.  Moss,  «  Gratt.  584;  Moore  v  Rolln,  89  Va.  107.  15  S. 
E.  Rep.  590. 

b.  Oral  Words.— Opprobrious  epithets,  such  as 
cheat,  vtllian.  rascal,  are  not  actionable  at  common 
law,  without  proof  of  special  damage,  or  unless 
there  la  a  colloquium  to  show  that  they  were  used 
in  sncb  a  way,  and  under  such  circumstances,  as  to 
impute  the  commission  of  a  crime  to  the  plaintiff. 
Harman  V.  Cundlff,  82  Va.  289;  Hansbrough  v.  Stin- 
nett, 25  Gratt.  495;  Womack  v.  Circle.  29  Gratt.  192; 
Moseley  v.  Moss,  6  Gratt  534. 

Exceptions.— But  oral  words  are  actionable  per  te 
at  common  law  If  they  Impute  the  having  of  a  con- 
tagtons  disease,  tending  to  exclude  from  society ;  or 
wbich  DQay  affect  one  Injuriously  In  his  office  or 
trust,  or  in  his  trade,  profession  or  occupation,  al- 
thoug^li  no  crime  Is  charged.  Moseley  v.  Moss,  6 
Gratt.  584;  Moore  v.  Rolln,  89  Va.  107,  16  S.  E.  Rep. 
690.    See  also.  Hoyle  v.  Young.  1  Wash.  152. 

c.  Statutory  Provisiohs. 

lamiitlflff  Words— Statute  to  5a|>press  Duelling.— 

Statutes  have  been  enacted  in  Virginia  and  West 
Virginia  for  the  purpose  of  suppressing  duelling,  and 
to  give  an  action  for  such  Insulting  words  as  were 
not  actionable  at  common  law.  They  provide  that 
"All  words  which,  from  their  usual  construction 
and  common  acceptation,  are  construed  as  Insults, 
and  tend  to  violence  and  breach  of  the  peace,  shall 
be  actionable.  No  demurrer  shall  preclude  a  jury 
from  passing  thereon."    Va.  Code  1887,  sec.  2897;  W. 


Va.  Code,  ch.  108,  sec.  2.    See  18  Am.  &  Eng.  £nc. 
Law.  p.  908. 

Applies  to  Written  as  Well  as  Spoken  Words.— The 
anti-duelling  act  has  been  held  to  apply  to  written 
as  well  as  spoken  words.  Chaffln  v.  Lynch,  63  Va. 
106,  1  S.  E.  Rep.  803;  RoUand  v.  Batch  elder,  84  Va. 
664,  5  S.  E.  Rep.  695;  Sweeney  v.  Baker,  13  W.  Va.  158. 
Insults  to  Another's  Wife  within  the  SUtute.— A  let- 
ter written  to  a  married  woman,  the  wife  of  a  neigh- 
bor, artfully  and  falsely  asserting  that  in  response 
to  a  letter  from  her,  he  is  ready  to  meet  her  in  an 
appointed  place,  is  within  the  meaning  of  the  statute 
of  Insulting  words,  as  It  tends  to  violence  and 
breach  of  the  peace,  on  account  of  the  natural  im- 
pulse of  a  woman  to  communicate  this  proposal  to 
her  husband,  and  send  him  to  meet  the  would-be 
seducer.  Rolland  v.  Batch  elder,  84  Va.  664,  5  S.  E. 
Rep.  695. 

May  Proceed  at  Common  Law  or  under  the  Statute.— 
A  statutory  suit  for  Insulting  words  can  be  brought, 
though  the  words  used  were  such,  as  would  sustain 
a  suit  at  common  law,  and  though  they  were  pub- 
lished or  written.  Sweeney  v.  Baker.  13  W.  Va.  158; 
Hoganv.  Wilmoth,  16  Gratt.  80;  Moseley  v.  Moss,  6 
Gratt  534. 

Although  the  words  spoken  are  actionable  at  com- 
mon law,  they  may  also  be  declared  on  under  the 
statute  If  the  declaration  or  count  satisfactorily 
shows  that  It  was  Intended  to  be  framed  under  the 
statute  for  Insulting  words,  and  not  for  common- 
law  defamation.  Payne  v.  Tancll,  98  Va.  262.  35  S.  £. 
Rep.  725;  Chaflln  v.  Lynch.  83  Va.  106,  1  S.  £.  Rep.  808. 
See  infira  this  note,  title,  "Pleading  and  Practice." 

Common  Law  Not  Abrogated  by  Statute. -'But  the 
legislature  did  not  intend,  by  passing  the  statute  of 
Insulting  words,  to  Interfere  with  the  common-law 
actions  for  defamation,  and  a  party  aggrieved  may 
still  proceed  at  common  law,  as  if  the  statute  had 
never  been  passed.  Hogan  v.  Wilmoth,  16  Gratt 
80:  Moseley  v.  Moss,  6  Gratt.  534;  Brooks  v.  Callo- 
way. 12  Leigh  466.  See  also,  18  Am.  &  Eng.  Enc. 
Law  908. 

Publication  under  the  Statute.— All  the  publication 
that  Is  necessary  under  the  statute  of  Insulting 
words  Is,  the  writing  and  sending  of  such  words  to 
the  person  libelled.  Rolland  v.  Batchelder,  84  Va. 
664,  5  S.  E.  Rep.  695. 

Provlnceof  Court.— Itls  the  duty  of  the  court  to  de- 
termine, whether  a  publication  Is  capable  of  the 
meaning  ascribed  to  It  by  the  Innuendo.  Johnson  v. 
Brown.  13  W.  Va.  71,  lOT. 

Province  of  Jury— Insulting  Quality  of  Words.— The 
Insulting  quality  of  words  depends  so  largely  upon 
the  manner  and  circumstances  In  which  they  are 
uttered,  that  they  defy  all  rules  of  technical  Import 
and  precision,  and  hence  must  be  submitted  to  the 
experience,  observation,  and  common  sense  of 
the  jury.  Brooks  v.  Calloway,  12  Leigh  466;  Moseley 
V.  Moss,  6  Gratt.  534:  Bourland  v.  Eldson,  8  Gratt.  27; 
Corr  V.  Lewis.  94  Va.  24,  26  S.  E.  Rep.  885;  Amos  v. 
Stockert  (W.  Va.),  34  S.  E.  Rep.  827.  See  also,  Swee- 
ney V.  Baker,  13  W.  Va.  158. 

Moreover.  In  actions  founded  upon  the  Virginia 
and  West  Virginia  statute,  making  Insulting  words 
actionable,  the  jury  Is,  by  express  provision  con- 
tained In  those  statutes,  made  the  sole  judge  of  the 
Insulting  quality  of  these  words.  Va.  Code  1887,  sec. 
2897;  W.  Va.  Code,  ch.  103,  sec.  2. 

d.  Words  Exposing  another  to  RiDicuiiB,  Con- 
TBMPT.  BTG— It  Is  Well  Settled  that  any  writing  Is 
libelous,  which  tends  to  Injure  the  reputation  of  the 
party,    or  to  render  him  odious,  contemptible,  or 
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rldiculoos,  or  reflect  shame  and  disgrace  upon  him, 
withoat  any  proof  of  special  damage,  althouffli  the 
wrttinff  does  not  impute  a  crime  that  may  be  in- 
dicted or  punished.  Adams  t.  Lawson,  17  Qratt 
260:  Ohaffln  v.  Lynch.  88  Va.  108,  1  S.  £.  Bep.  808; 
Moseiey  y.  Moss,  OGratt.  684;  Sweeney  v.  Baker.  18 
W.  Va- 188. 

Cliarf*  of  Hsrpociisy .— A  false  publication  in  a  news- 
paper, chanrinsr  that  a  candidate  for  popular  suf- 
frage acts  the  part  of  a  hypocrite,  is  actionable. 
Sweeney  v.  Baker,  18  W.  Va.  168. 

Rowdyism.— Falsely  charging  another  with  rowdy- 
ism is  actionable.    Sweeney  v.  Baker.  18  W.  Va.  168. 

Prize  Fighter.— To  write  of  another  that  he  is  a 
representative  from  the  prize  ring,  is  actionable 
per  »e.    Sweeney  v.  Baker,  18  W.  Va.  168. 

Candlitates  for  Office— **5oclal  Leper.*'— It  is  not 
libelous  per  m  to  charge  a  candidate  for  popular 
suffra^re  with  being  a  "social  leper"  who  should 
be  "deodorized."  unless  it  affects  his  moral  charac- 
ter, for  his  talents  mentally  and  physically  for  the 
office  he  asks,  may  be  freely  commented  upon, 
thoug'h  such  comments  be  harsh  and  unjust  Swee- 
ney V.  Baker,  18  W.  Va.  168. 

Lazy— idle- ignoraat— Nor  is  a  charge  against  a 
candidate,  that  he  is  lazy,  idle,  uneducated  and 
ignorant,  libelous  per  ee.  Sweeney  y.  Baker,  18  W. 
Va.  168. 

aambier.  Bully,  Thief.— A  false  charge,  however, 
that  a  candidate  for  office  is  a  professional  gambler, 
bully  and  thief  ought  to  be  severely  punished.  The 
fact  that  the  party  is  a  candidate  for  an  offloe  to  be 
bestowed  by  the  votes  of  the  people,  so  far  from 
beioff  a  Justification  for  such  falsehood,  makes  the 
outrage  all  the  greater.  If  published  against  a 
private  person  not  seeking  office,  it  is  admittedly  a 
g-reat  outrage,  for  which  the  law  affords  redress 
not  only  by  civil  action  but  by  indictment  The 
moral  traits  of  the  character  of  a  candidate  for 
office  can  no  more  be  attacked  than  those  of  other 
persons.    Sweeney  v.  Baker,  18  W.  Va.  168. 

Vltuperetlve  Language— III  Breeding.- Words  spoken 
that  are  merely  vituperative,  or  Insulting,  or 
imputing  only  disorderly  or  immoral  conduct,  or 
ignoble  habits,  propensities  or  inclinations,  or  the 
want  of  delicacy,  refinement  or  rood  breeding,  are 
not  regarded  by  the  common  law  as  sufficiently 
substantial  to  be  treated  as  injuries  calling  for 
redress  in  damages.    Moseiey  v.  Moss,  6  Qratl.  684. 

e.  WBrTTBN  Words  Impttfino  Dishonest,  Im- 
MORAii,  AND  DisHONOBABiiR  ACTS.— As  we  have  seeu 
already  written  charg-es  that  the  plaintiff  has  been 
g'uilty  of  dishonest  acts  such  as  the  embezzlement 
of  money,  or  that  he  is  immoral,  such  as  being  a 
whoremaster,  or  that  he  has  been  guilty  of  lylnf 
and  instituting  vexatious  litigation,  are  actionable 
per  ««,  when  the  same  words,  if  spoken,  would  not 
be,  unless  special  damage  were  alleged.  Johnson  v. 
Brown,  18  W.  Va.  71 ;  Sweeney  v.  Baker,  18  W.  Va. 
168:  Adams  v.  Lawson,  17  Qratt  360;  Moseiey  v. 
Moss,  6  Gratt  684. 

QronndleM  Litigation.  —  To  write  to  a  plaintiff, 
charging  that  all  his  object  in  appearing  before  a 
grand  Jury  was  to  run  him  (defendant)  to  costs  is 
libelous,  because  it  amounts  to  a  charge  that  the 
plaintiff  is  instituting  vexatious  and  groundless 
litigation,  which  act  involves  moral  turpitude. 
Adams  v.  Lawson,  17  Oratt  260. 

Written  and  Oral  Words  Imputing  Lack  of  Veracity. 
—A  written  accusation  against  another  that  he  has 
been  making  false  representations,  would  be  action- 
able, as  charging"  a  want  of  veracity,  but  oral  words 


charging  a  want  of  veracity  are  not  unless  it  ap- 
pears that  reference  is  had  to  a  Judicial  fonwear- 
ing.  Argabright  v.  Jones,  40  W.  Va.  144, 88  S.  E.  Rep. 
996;  Moseiey  v.  Moss,  0  Gratt  584.  In  Argabright  r. 
Jones,  however,  it  did  not  sufficiently  appear  t&it 
the  words  were  written  concerning  the  plaintiff, 
and  hence  the  action  was  dismissed. 

Charge  That  Another  is  a  Uar— **Qidt  LylBg."-A 

written  charge  advising  another  to  "quit  lying/*  is 
actionable  i>«r  m,  because  it  imports  that  he  has 
been  lying,  and  such  laniruage  tends  to  injure  the 
reputation  of  the  party,  to  throw  contumely,  or  to 
reflect  shame  and  disgrace  upon,  or  hold  him  up  as 
an  object  of  contempt  Adams  v.  Lawson,  17  Gratt 
250. 

Dishonesty.— A  written  charge  that  the  plaintiff  la 
the  slander  suit  Is  conspiring-  to  defraud  the  conN>> 
ration  and  its  stockholders,  and  divert  the  moner« 
means,  and  credit  of  the  company  to  his  own  use,  is 
libelous  without  an  innuendo  to  explain  Its  mean- 
ing.   Johnson  v.  Brown,  18  W.  Va.  71. 

**Neyer  Did  an  Honest  Day's  Work.**  —  Wrlttea 
charges  against  a  candidate  for  popular  sufirage, 
that  "he  never  did  an  honest  day*s  work."  or  ^'aever 
earned  an  honest  penny"  are  privileged,  because 
they  merely  amount  to  a  charge  that  he  is  idle 
and  lazy,  and  unfit  to  represent  the  people,  for 
his  talents  mentally  and  phveieallv  for  the  office  he 
asks  may  be  freely,  and  even  harshly,  commentei 
upon.  Such  charges  against  a  private  persoo. 
would  be  actionable,  however.  Sweeney  v.  Baker, 
18  W.  Va.  168. 

Imputation  of  Praud.- If  it  sufficiently  appeui 
that  the  words  were  written  of  the  plaintiff  by  tte 
defendant,  a  charge  that  the  plaintiff  has  nliet 
money  by  fraud  is  actionable  imt  ««.  Argabright  ▼. 
Jones,  40  W.  Va.  144,  82  S.  £.  Rep.  006;  Johnson  % 
Brown,  13  W.  Va.  71.  In  the  latter  case,  however,  a 
written  charge  that  the  plaintiff  was  defrauding  I 
certain  corporation,  was  held  to  be  absolotdV 
privileged  because  it  was  contained  in  a  bill  It 
chancery.  See  poet  this  note.  '^PrivileffedOommiial' 
cations." 

Cheat— A  written  charge  that  another  is  cheada| 
a  corporation  is  not  actionable  when  contained  inl 
bill  filed  in  chancery,  but  would  be  without  thi 
existence  of  such  privilege,  because  It  imputes  1^ 
the  plaintiff  a  crime.  Johnson  v.  Brown.  IS  W.  V!|^ 
71.  1 

Cheat,  VUUan,  Rascal,  Coward,  Rnfflan.— Oral  wwi^ 
charging  another  with  belnff  a  cheat  vllllan. 
coward,  ruffian  are  not  actionable,  without  alli 
tion  and  proof  of  special  damage,  or  without  a 
quium  to  show  that  they  were  spoken  under 
circumstances  as  to  impute  the   commlsaion 
crime  to  the  plaintiff.    Harman  v.  CundifL  82  Va.  I 
Moseiey  v.  Moss,  6  Oratt  684. 

Imputing  Want  of  riental  Capacity. 

"Contoesed  Ignoramus.**— To  charge  a  candidate ; 
popular  suffrage  with  being  a  "confeaaed 
mus*'  is  not  libelous,  because  his  mental 
and  fitness  for  the  office  he  seeks,  may  be  freely  j 
even  harshly  commented  upon.    Sweeney  r. 
18  W.  Va.  168. 

6.  WORDS  IMPUTINO  UNCHASTITY. 
Written  Words— "Pimp,  Whorenuefeer.*'<— 7^ 

of  anybody,  even  a  candidate  for  popular 
that  he  is  a  "pimp  or  whoremaster,**  Is  act 
per  ee  because  It  holds  the  person  up  an  an  ob}4 
contempt   and    tends   to    injure   his 
Sweeney  v.  Baker,  18  W.  Va.  16& 
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Oral  Words  Impattag  Want  of  Chosttty  to  Men  or 

Wmmo.— Oral  words  charffinff  a  man  wltli  havlnff 
lieen  gnllty  of  adultery,  seduction  or  debauchery; 
or  a  woman  witli  Tulg-arlty,  obscenity  or  inconti- 
aence;  where  such  defamation  bears  only  on  the 
feelings  or  ireneral  standing  or  reputation  of  the 
part7  Implicated,  and  the  misconduct  imputed  has 
not  been  made  punishable  by  statute,  is  not  action- 
able jMT  M.    Hoseley  y.  Moss,  6  Oratt.  S84. 

StataCory  ProvMoo— Poralcatlofi,  Adultery,  Crbnos. 
-Eat  as  both  adultery  and  fornication  are  crimes  in 
Virginia,  a  charge  that  involyes  the  commission  of 
cither  offence,  is  actionable  %mt  m.  Va.  Code  18B7,  f 
S!W;  Payne  ▼.  Tancil,  06  Va  262, 85  S.  E.  Rep.  7S5. 

Oral  Oiorgr  of  Having  a  Bastard.— An  oral  charge 
tbat  a  yonnff  girl  of  hitherto  unblemished  fame, 
Mad  been  delirered  of  a  bastard  child,  is  actionable. 
Blackwell  t.  Landreth,  90  Va.  748,  19  S.  £.  Rep.  791. 
See  also.  Cave  v.  Shelor,  8  Munf.  19S.  In  the  latter 
caae.  howerer,  it  did  not  appear  clearly  that  the 
tangnage  was  spoken  of  and  concerning  the  plain- 

tur. 


a  Woman."— See  po%i  this   note,  *'0on- 

•truction  of  Words." 
How  Actfonablo  Charge  Made.— It  would  seem  that 

it  is  not  necessary  to  impute  unchastity  in  express 

terms,  but  if  they  are  naturally  and  presumably 
I  mderstood  by  the  hearers  as  imputing  criminal 
;  laterconrse  it  is  sufficient    Payne  t.  Tancil.  06  Va. 

flt  S  S.  E.  Bep.  78&. 
1  WORDS  TOUCHINa  ANOTHER  IN  HIS  TRADE, 

OmCE  OB  EMPLOYMENT. 

Ord  or  Written  Words. -It  is  a  perfecUy  well-set- 
I  tied  rule  of  the  common  law  that  words  which  tend 
'  to  Injure  another  in  his  trade,  office  or  employment, 

are  Ubelous  or  slanderous,  as  the  case  may  be, 

without  any  allegation  or  proof  of  special  damage. 
\  Moore  v.  Bolin.  89  Va.  107,  15  S.  E.  Rep.  800:  Womack 
|t.  circle.  90  Oratt  192;  Moseley  t.  Moss,  6  Oratt  584: 
[Boyle  T.  Toxmg.  1  Wash.  160;  Harman  ▼.  Cundiff,  88 

▼a.sn. 

tapotntfaMis  npon  Candidates  for  Offlee.— Upon  this 
•abject  aee  ifi/Vo,  this  note,  VII,  "Criticism  and 
jfiomment**    . 

I  Oral  laapatatlons  npon  Merchants.— False  and  ma- 
iBdoos  charges  against  a  merchant  that  tend  to 
ifeUure  Ills  reputation  as  a  merchant  are  actionable 
ptf€  at  common  law.  Hoyle  ▼.  Young.  1  Wash.  160: 
Barman  t.  Cundiff,  8S  Va.  889. 

;  Charge  of  Disimnosty  against  a  Merchant.— A  false 
^nd  malicions  charge  by  one  partner  against  the 
ither,  that  the  latter  has  failed  to  account  for  goods 
|behas  receiyed,  is  actionable  because  it  imputes 
iiataonesty  to  the  plaintiff  and  would  naturally  in- 
lore  him  in  his  business.    Hoyle  t.  Young,  1  Wash. 

ML 

7.  CONSTRUCTION  OF  WORDS. 

DaianMition  Need  Not  Bo  In  Bxiwoss  Terms.— It  seems 
Ihat  altliough  the  words  do  not  import  actionable 
lefiamation  in  express  terms,  or  do  so  by  insinua- 
ions,  still  it  may  be  actionable;  if,  with  reference 
topre-existizig  or  extrinsic  facts,  as  shown  by  the 
feNiTersation  or  discourse  at  the  time  the  words 
vere  spoken,  they  do  impute  defamation,  and  pro- 
ilded  the  meaning  is  clear.  Hansbrongh  y.  Stin- 
iett  25  Oratt  486;  Adams  y.  Itawson,  17  Oratt  260. 
|se  also,  Harman  v.  Cundiff,  82  Va.  289. 
i  Words  DetasMtory  Though  la  Form  of  a  Qnostlon.— 

t following  defamatory  language  was  held  to  be 
enable,  notwithstanding  the  fact  that  it  was  put 
ta  the  form  of  a  question.  "Would  you  select  a  man 
ko  make  laws,  whom  you  would  kick  out  of  your 


house,  and  whom  you  wouldn't  trust  in  your  hen- 
coop?  Sweeney  y.  Baker,  18  W.  Va.  168. 

Snrronnding  Pacts  and  Clrcumstanoes.— In  order  to 
determine  what  is  an  insult  the  surrounding  facts 
and  circumstances  must  be  taken  into  considera- 
tion, and  the  whole  case  must  be  looked  at  in  the 
light  of  its  own  peculiar  facts.  For  some  words, 
when  spoken  contemptuously,  or  from  ill-will, 
would  be  universally  construed  as  insulting  and 
tending  to  violence  and  a  breach  of  the  peace, 
while  the  same  words  spoken  under  other  circum- 
stances, would  be  considered  harmless  and  unof- 
fensive.  Words  of  praise,  spoken  ironically,  may 
be  intended  and  accepted  as  insults,  while,  many 
words  usually  considered  insulting,  may,  when 
spoken  in  jest  or  by  friends,  be  unexceptionable. 
ChafUn  y.  Lynch,  88  Va.  100,  1  S.  S.  Rep.  808;  Corr  v. 
Lewis,  94  Va.  24,  20  S.  E.  Rep.  885:  Brooks  t.  Callo- 
way, 12  Leigh  400:  Moseley  v.  Moss,  0  Oratt  684,  640: 
Hansbrough  y.  Stinnett  25  Oratt  496,  499;  Bonrland 
V.  Sidson,  8  Oratt  27,  87. 

Plain  and  Popular  Sense.— Words  must  be  construed 
in  the  plain  and  popular  sense  in  which  the  rest  of 
the  world  would  naturally  understand  them.  It  is 
not  necessary  that  they  should  make  the  charge 
in  express  terms,  it  is  sufficient  if  they  consist  of  a 
statement  of  matters  which  would  naturally  and 
presumably  be  understood  by  those  who  heard  them, 
as  charging  a  crime.  Payne  v.  Tancil,  98  Va.  282.  85 
S.  E.  Rep.  725 :  State  y.  Aler,  89  W.  Va.  649,  20  S.  E. 
Rep.  688. 

It  is  a  well-settled  and  familiar  principle  that  in 
arriving  at  the  meaning  of  the  words,  the  court  will 
understand  the  words  of  the  writing  as  the  rest  of 
mankind  would  understand  them :  that  is,  according 
to  their  plain  and  ordinary  import  Adams  v.  Law- 
son,  17  Oratt  260  :  Womack  v.  Clrc}e,  29  Oratt  198. 

Ancient  Rule  of  In  MItlorl  5ensu.— In  ancient  times, 
the  judges  to  discourage  actions  of  slander,  were 
very  rigid  in  their  decisions,  from  which  arose  the 
doctrine  (long  since  exploded)  that  words  should  be 
taken  if»  miUori  ientu.  But  it  was  found  that  this 
had  the  tendency  to  encourage  actions,  and  a  more 
rational  and  just  principle  was  adopted  :  "That 
words  should  be  understood  Id  the  sense  they  were 
understood  by  the  bystanders."  Hoyle  v.  Young,  1 
Wash.  160, 1  Am.  Dec.  440  ;  Cave  v.  Shelor.  2  Munf. 
194  ;  Harman  v.  Cundiff,  82  Va.  249.  See  also,  4  Min. 
Inst  (4th  Ed.)  408. 

Illnstratlon.— For  example,  when  it  is  said  in  refer- 
ence to  a  woman  that  a  man  is  "keeping  her,**  or  of 
a  man  that  he  is  "keeping  a  woman,*'  the  ordinary 
and  popular  construction  of  such  language  is  that 
the  relation  between  the  parties  Is  one  which  in- 
volves criminal  intercourse,  and  is  actionable  per  ae, 
Payne  v.  Tancil,  98  Va.  202,  85  S.  E.  Rep.  725. 

a.  DlSTDTCnON  BBTWBSN  WOBDS  WHICH  ABM  AND 

Abb  Not  Actignabli  Ex  Vi  Tbbmini. 

Words  Actionable  Bz  VI  Termini.— Some  words  are 
actionable  «x  vi  termini,  without  any  explanation 
whatever,  because  they  convey  the  charge  in  such 
clear  and  unambiguous  language,  that  no  other 
possible  construction  can  be  put  upon  them:  thus, 
when  an  indictable  offence  is  charged,  i,  «.,  by  Hay- 
ing that  one  is  a  thief,  or  words  that  convey  the 
charge  of  perjury,  or  a  criminal  offence  involving 
moral  turpitude.  Harman  v.  Cundiff,  82  Va  289 ; 
Johnson  v.  Brown.  18  W.  Va  71 :  Bonrland  v.  Eidson, 
8  Oratt  27  :  McClaugherty  v.  (hooper.  2ff  W.  Va.  818, 
19  S.  E.  Rep.  415 ;  Payne  v.  Tancil,  06  Va.  208,  86  S.  E. 
Rep.  725. 
,     Words  Not  ActlonaMo  Bz  VI  TermlnL— Some  words, 
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lioweTer,  are  not  actionable  ex  vi  termini,  bat  extra- 
neons  facts  and  circnmstances,  and  the  manner  In 
wbich  tbey  were  spoken  may  ffive  to  tbem  an  ac- 
tionable quality,  which  they  would  not  bear  other- 
wise. Thus,  tocharere  another  man  with  killlnfir 
your  beef,  or  with  swearing  to  a  lie.  Is  not  ex  vi 
termini  actionable,  but  depends  on  other  facts  and 
circumstances  to  make  it  so.  Hansbroucrh  v.  Stin- 
nett, 25  Oratt.  496 ;  Harman  v.  Cundlff,  82  Va.  289  ; 
Hofiran  v.  Wilmoth,  16  Gratt.  80 ;  Moseley  v.  Moss,  6 
Qratt.  584 :  Johnson  v.  Brown,  13  W.  Va.  71. 

b.  OmCl  OF  INDUCSMEMT,  COLLOQUIUIC  AND  IN- 
NUNDO. 

In  Oeoaral.— Where  words  do  not  ex  vi  termini 
convey  an  actionable  imputation  it  is  permissible 
and  necessary  to  show  that  they  were  used  in 
an  actionable  sense,  by  taking  into  consideration 
the  facts  and  circumstances,  and  the  intention  of 
the  person  who  published  the  defamatory  lanffuare, 
and  this  Is  done  by  means  of  the  inducement,  col- 
loquium, and  innuendo.  Hansbronsrh  ▼.  Stinnett,  25 
Qratt  497 ;  Moseley  v.  Moss,  6  Oratt  634. 

Office  of  Indacemeiit.— It  is  the  office  of  the  induce- 
ment or  averment  as  it  is  frequently  termed,  to 
show  that  words,  which  bear  upon  their  face  a 
doubtful  meanlufiT,  if  taken  in  connection  with  the 
discourse  that  lead  up  to  them,  and  the  extrinsic 
facts  and  circumstances,  impute  a  criminal  offence 
or  dishonesty  In  one's  calling  or  profession.  Mose- 
ley V.  Moss,  6  Oratt  634;  Sweeney  v.  Baker.  18  W. 
Va.  168.  81  Am.  Rep.  757:  Hansbrouffh  v.  Stinnett  26 
Oratt.  497.    See  also,  Johnson  v.  Brown,  18  W.  Va.  71. 

Office  of  Coiloqalnm.— It  is  the  office  of  the  collo- 
quium to  show  that  words,  not  on  their  face  action- 
able, wben  taken  with  reference  to  pre-exlstiuff  or 
extrinsic  facts,  spoken  with  reference  to  them,  are 
actionable.  The  conversation  or  discourse  of  the 
defendant,  at  the  time  the  words  were  spoken,  may 
have  an  Important  bearing  on  their  meaning:. 
Thus,  in  an  action  at  common  law  for  a  charge  of 
false  swearinsr.  It  is  the  office  of  the  colloquium  to 
show  the  Judicial  proceeding  in  which  the  evidence 
was  flriven.  and  that  the  charge  had  reference  to 
the  evidence  slven  In  that  proceedincr.  The  essen- 
tials of  explanation  are  the  averments  of  pre-exist- 
iner  facts  and  the  colloquium  concernlnff  them.  4 
Mln.  Inst  (4th  Ed  )  462;  Hog-an  v.  Wilmoth,  16  Oratt 
80;  Hansbrouffh  v.  Stinnett  25  Oratt  495;  Moseley 
V.  Moss,  6  Oratt  634,  660:  Shroyer  v.  Miller.  8  W.  Va. 
160:  Payae  v.  Tancil,  98  Va.  282.  86  S.  £.  Rep.  725. 

Averment  «nd  Coiloqalnm  Cannot  Be  Helped  by  the 
Innnendo.— If  the  accusation  is  not  made  by  the 
words  spoken,  taken  In  connection  with  the  collo- 
quium and  averment,  it  cannot  be  supplied  by  the 
innuendo.  It  is  a  clear  rule  of  law,  that  the  innu- 
endo cannot  Introduce  a  broader  meaning  than  that 
which  the  words,  taken  in  connection  with  the 
averment  and  the  colloquium,  would  naturally 
bear.  Hausbrouflrh  v.  Stinnett  25  Oratt  502:  Har- 
man V.  Cundlff.  82  Va.  230,  244;  Johnson  v.  Brown.  18 
W.  Va.  lOd:  Moseley  v.  Moss.  6  Oratt  634.  560. 

WokU  Not  Actionable  Per  Se  Helped  by  Colloquium.— 
Thousrh  words  are  not  actionable  in  themselves  at 
common  law.  yet  It  may  be  shown  by  the  averment 
of  extrinsic  facts  and  by  the  colloquium  in  the  in- 
troductory part  referring  to  them,  that  they  have 
that  meaninsr.  4  Mln.  Inst  (4th  Ed.)  879:  Hans- 
brouirh  V.  Stinnett  25  Oratt  498:  Harman  v.  CJundiff, 
88  Va.  244  (rascal,  cheat  villlan.  not  actionable  with- 
out colloquium) ;  Cave  v.  Shelor,  2  Munf .  194  (collo- 
QUium  not  averred). 

"Mloqulum— How  Actionable  Char^  JVIade.— Either 


the  words  themselves  must  be  such  as  can  only  be 
understood  in  a  criminal  sense,  or  It  must  be  shown 
by  a  colloquium  in  the  introductory  part  that  they 
have  that  meaninff.  otherwise  they  are  not  action- 
able, and  the  precise  words  spoken  must  be  set  oat 
and  it  is  not  sufficient  merely  to  set  them  out  in  sub- 
stance.   Hansbrouffh  v.  Stinnett  25  Oratt  496i 

nujt  Be  Understood  by  tlie  Hearers.— An  accusation 
of  crime  must  be  in  precise  terms,  or  have  such  a 
plain  allusion  to  some  prior  transaction  that  the 
hearers  of  the  words  must  necessarily  have  under- 
stood that  the  slanderer  meant  to  impute  to  the 
plaintiff  the  guilt  of  some  punishable  offence.  Har- 
man v.  Cundlff,  82  Va.  280. 

Office  of  Innuendo.— The  office  of  the  innuendo 
is  to  designate,  not  enlarge,  the  meaning-  of  words: 
but  where  the  words  are  unambiguous  and  action- 
able in  themselves,  the  innuendo  is  unnecessary  and 
may  be  rejected  as  surplusa^re.  Moseley  ▼.  Moss,  6 
Oratt  549:  Payne  v.  Tancil,  98  Va.  262. 85  S.  E.  Rep. 
725;  Hansbrouffh  v.  Stinnett  26  Oratt  409:  Johnson 
V.  Brown,  18  W.  Va.  109;  State  v.  Aler.  80  W.  Va.  6tt. 
80  S.  B.  Rep.  688;  Arffabriffht  v.  Jones,  46  W.  Va.  144. 
82  S.  E.  Rep.  996. 

Under  Bnlari^Mnent  of  Meaning.— Moreover  an  Innn- 
endo cannot  introduce  new  matter,  nor  enlarge, 
change,  or  extend  the  natural  sense  or  meaning  of 
the  alleged  defamatory  words,  and  if  the  words 
charged  do  not  amount  to  slander,  they  cannot  be 
helped  by  the  innuendo.  18  Eng.  PL  &  Prac  M: 
Moseley  V.  Moss,  6  Oratt  634;  Argabright  v.  Jones. 
40  W.  Va.  144,  83  S.  S.  Rep.  995:  Harman  v.  CundiiL 
82  Va.  244;  Hansbrough  v.  Stinnett  26  Oratt  488: 
Johnson  v.  Brown,  13  W.  Va.  107;  Hogan  v.  Wilmoth. 
16  Oratt  80. 

Not  Capable  of  Proof.— As  an  Innuendo  is  merely 
explanatory  of  that  which  Is  already  expressed,  it 
is  not  capable  of  proof.  18  Enc.  PL  &  Prac.  S4: 
Argaluight  v.  Jones,  40  W.  Va.  144. 82  S.  £.  Rep.6»; 
Hogan  V.  Wilmoth.  16  Oratt  80. 

Explanation.— An  Innuendo  may  serve  for  an 
explanation  to  point  out  a  meaning,  where  there  Is 
precedent  matter  expressed,  and  necessarily  under- 
stood or  known,  but  never  to  establish  a  new  charge. 
State  V.  Aler.  89  W.  Va.  549.  80  S.  E.  Rep.  665:  Arga- 
bright V.  Jones.  46  W.  Va.  144,  82  S.  E.  Rep  996.  90r. 
See  Moseley  v.  Moss,  6  Oratt  56a 

Undue  Enlargement  Not  Qround  for  a  Demurrer.— Still 
if  words  spoken  are  per  se  actionable,  the  fact  that  the 
innuendo  enlarges  their  meaning,  and  attributes  to 
them  a  slgnlffcatlon  they  do  not  bear,  does  not 
render  them  demurrable,  because  the  words  them- 
selves being  actionable,  the  innuendo  Is  a  snr- 
plusa^re  and  may  be  rejected,  without  vitiating  the 
count  or  declaration.  If  the  words  in  the  declara- 
tion or  count  are  sufficient  in  themselves,  the 
Innuendo,  as  we  have  seen,  is  useless:  but  if  they 
are  not  sufficient  in  themselves,  they  cannot  be 
aided  by  the  innuendo.  Payne  v.  Tancil,  98  Va.  981 
85  S.  E.  Rep.  725.  See  also,  Johnson  v.  Brown.  IS  W. 
Va.  107.  108. 

Innnendo  Insures  Certainty.— It  is  an  elementary 
rule  of  pleading  that  whatever  is  alleged,  must  be 
alleged  with  certainty,  and  one  of  the  means  of 
insuring  certainty  in  a  complaint  or  indictment 
for  slander  or  libel  is  an  innuendo.  Townshend  oftj 
Slander  and  Libel,  sec  886;  State  v.  Aler,  89  W.  Vs.! 
649.  80  S.  E.  Rep.  688. 

But  an  innuendo  cannot  give  a  meaning  to  words  I 
which  they  do  not  necessarily  import  dttaer  dt\ 
themselves  independently  of  any  other  circnB-l 
stances,  or  with  necessary  reference  to  some  othtf 
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circumstajices  occnrrlnfir  at  the  time  of  the  accaaa- 
tion;  an  innuendo  belnff  explanatory  of  subject- 
matter  sniBciently  expressed  before,  and  that  only. 
Hansbrouffh  ▼.  Stinnett.  35Gratt.  499:  Johnson  y. 
Brown,  IS  W.  Va.  108;  Moseley  v.  Moss,  6  Qratt  SSa 

Words  UaamUgaoiu  —  Innaendo  Unneoessary.— 
When  the  writing  on  its  face.  In  an  action  of  libel, 
relates  to  the  plaintiff  and  the  words  are  libelous  In 
ihemselTes,  the  innuendo  is  unnecessary,  and 
may  be  rejected  as  surplusage.  Adams  v.  Lawsou, 
17  Gratt  SSO.  See  also,  Payne  v.  Tancil.  98  Va.  908, 
9S  S.  E.  Rep.  725. 

Pftrtfcnlars  of  Offences  Need  Not  Be  5et  Ont  with 
Strictness  Roqalred  in  indictment— It  Is  not  indispen- 
sable in  an  action  for  slander  at  common  law,  upon 
acharffeof  perjury  to  set  out  and  charge  all  the 
facts  constituting'  the  offence  with  the  same  techni- 
cal strictness  required  in  an  indictment  for  the 
same  offence.    Shroyer  v.  Miller,  8  W.  Va.  168. 

The  Crime  Must  Be  Clearly  Set  Forth.— When  the 
ffround  of  defamation  is,  that  the  words  or  writing 
impute  to  the  plaintiff  a  criminal  offence,  it  must  be 
made  to  appear  so,  clearly  and  unequiTocally,  either 
by  the  words  themselves,  or  if  they  do  not  necessa- 
rily express  that  meaning,  any  doubt  that  exists 
mast  be  removed  by  proper  averments  in  regard  to 
the  subject-matter  of  the  discourse.  Moseley  v. 
Moss,  6  Qratt.  R84:  Hansbroufh  v.  Stinnett,  86 
Gratt.  406;  Johnson  v.  Brown,  18  W.  Va.  71. 

ID.  DEPAHATION  MUST  APPLY  TO  THB 
PLAINTIFF. 

In  order  that  an  action  tor  libel  or  slander  may 
be  maintained,  it  must  be  averred  and  shown  that 
defamatory  or  slanderous  words  were  spoken  of 
and  concerning  the  plaintiff,  or  that  they  were 
spoken  in  a  conversation  or  colloquium  concerning 
the  plaintiff,  and  the  words  charged  must  clearly 
import  that  they  related  to  him.  In  other  words 
the  defamation  must  refer  to  some  ascertained  or 
ascertainable  person,  t.  0.,  the  plaintiff,  and  if  no 
person  appears  to  be  slandered  in  particular,  the 
averment  or  innuendo  cannot  make  them  defama- 
tory. Argabriffht  v.  Jones,  40  W.  Va.  144,  82  S.  E. 
Rep.  996:  Cave  v.  Shelor.  2  Munf.  198. 

In  an  action  of  libel  where  the  writing  on  its  face 
relates  to  the  plaintiff  and  the  words  are  libelous  in 
themselves,  the  innuendo  is  unnecessary  and  may 
be  rejected  as  surplusage.  Adams  v.  Lawson,  17 
Gratt.  950;  Moseley  v.  Moss.  6  Gratt  584:  Payne  v. 
Tancil,  96  Va.  903,  S3  S.  £.  Rep.  725. 

DofsflMtory  Words  Must  Clearly  Refer  to  the  Plain. 
tiff.— The  law  is  thus  stated  in  18  Am.  &  Eng.  £nc. 
Law.  p.  391 :  **Def amatory  words  must  refer  to  some 
ascertained  or  ascertainable  person,  and  that  per- 
son mnst  be  the  plaintiff.  If  the  words  used  really 
contain  no  reflection  on  any  particular  individual, 
no  averment  or  innuendo  can  make  them  defama- 
tory. An  innuendo  cannot  make  the  person  cer- 
tain, which  was  uncertain  before."  See  Argabright 
V.  Jones.  46  W.  Va.  144.  39  S.  E.  Rep.  996,  which  case 
approves  and  adopts  this  language. 

Mrect  Ciiarge  Necessary.— A  declaration,  In  slan- 
der, containing  a  mere  recital  of  slanderous  words, 
and  no  direct  charge  that  those  words  were  spoken 
of  the  plaintiff  by  the  defendant,  is  insufficient  to 
maintain  an.  action  of  this  kind,  and  Judgment  will 
be  arrested  after  the  verdict  is  rendered.  It  is  a 
well-settled  rule  of  pleading  that  the  pleader  must 
guard  against  statements  made  under  the  ouodeum, 
Donaffhe  v.  Rankin,  4  Munf.  901;  Hord  v.  Dlshman,  2 
H.  A  M.  606:  Moore  v.  Dawney,  8H.  &  U.  187,  271; 


Syme  v.  Griffin,  4  H.  &  M.  277.    See  also,  4  Min.  Inst. 
(4th  Ed.)  090. 

IV.  HAUCB. 

1.  GIST  OF  THE  ACTION.— It  Is  a  well-setUed  rule 
of  law,  that  in  every  instance  of  slander,  verbal  or 
written,  whether  for  insults  under  the  statute,  or 
common-law  actions  for  defamation,  malice  is  an 
essential  ingredient,  and  forms  the  gist  of  the  ac- 
tion, and  it  must  be  expressly  or  substantially 
alleged,  but  it  is  not  always  necessary  to  prove  mal- 
ice expressly.  The  law  infers  malice  from  the 
unauthorized  publication  of  matter  which  is  insult- 
ing or  defamatory.  The  plaintiff  makes  out  a  prima 
fade  case  by  proving  the  words,  written  or  spoken, 
as  laid  in  the  declaration.  The  one  exception  to  the 
rule  that  malice  is  presumed,  is  in  the  case  of  priv- 
ileged communications,  and  the  legal  effect  of  the 
exception  is  to  change  the  burden  of  proving  mal- 
ice to  the  plaintiff.  Chaffln  v.  Lynch.  88  Va.  IIO,  1  S. 
E.  Rep.  8(8;  Dlllard  v.  Collins,  86  GratL  861;  Moseley 
V.  Moss,  0  Gratt.  684:  Johnson  v.  Brown.  18  W.  Va.  71. 
122. 

AI»solute  Privilece,  QoalMled  Privilege.— The  Judge 
must  decide  whether  the  occasion  is  or  is  not  privi- 
leged, and  also  whether  the  privilege  is  absolute  or 
qualified.  If  he  decides  that  the  occasion  was  one 
of  absolute  privilege,  judgment  should  be  for  the 
defendant,  however  maliciously  and  treacherously 
he  may  have  acted.  If.  however,  the  privilege  was 
only  qualified,  the  wmm  lies  on  the  plaintiff  of  prov- 
ing actual  malice.  18  Am.  &  Eng.  Enc  Law  499; 
Ward  V.  Ward  (W.  Va.).  85  S.  E.  Rep.  875. 

2.  INFERENCE  OF  MALICE-LENIENCY.-Al- 
though  strong  or  violent  language,  dlsproportioned 
to  the  occasion,  may  raise  up  an  inference  of  malice, 
and  thus  take  away  the  privilege  that  otherwise 
would  attach  to  it,  still  when  the  occasion  is  privi- 
leged, the  tendency  of  the  courts  is  not  to  submit 
the  words  to  too  strict  a  scrutiny,  but  rather  to 
view  them  in  the  light  of  the  facts  as  they  appeared 
to  the  defendant;  for  the  question  is,  not  whether 
the  imputations  are  true,  but  whether  the  words 
are  such  as  the  defendant  might  have  honestly 
employed  under  the  circumstances.  Strode  v.  Cle- 
ment, 90  Va.  653, 19  S.  E.  Rep.  177. 

8.  PRESUMPTION  OF  MALICE-BURDEN  OF 
PROOF.— Upon  the  trial  of  an  issue  as  to  whether 
certain  libelous  matters  are  pertinent,  etc..  if  it 
appear,  that  the  libelous  allegations  were  published 
in  the  due  course  of  a  legal  procedure,  though  it  be 
proved  that  the  court  had  no  Jurisdiction,  or  that 
the  allegations  were  not  pertinent  to  the  legal 
procedure,  still  the  law  does  not  presume  malice 
on  the  part  of  the  defendant;  but  the  plaintiff  must 
prove  express  malice,  to  entitle  him  to  recover. 
When  it  appears  that  the  libelous  matters  were 
published  in  the  due  course  of  legal  procedure, 
though  the  court  had  no  Jurisdiction,  or  the  libelous 
matters  were  impertinent,  theprifTMi  facU  presump- 
tion of  malice  is  rebutted,  and  throws  the  burden  of 
proving  express  malice  on  the  plaintiff,  the  case 
being  one  of  conditionally  privileged  publication. 
Johnson  v.  Brown,  18  W.  Va.  71,  148;  Strode  v.  Cle- 
ment 90  Va.  568, 19  S.  E.  Rep.  177,  178. 

Presfimptloo  from  Publlcstlon  of  insults.- Malice 

may  be  presumed  from  the  unauthorized  publica- 
tion of  insults,  and  the  plaintiff  makes  out  apHma 
fade  case  by  proving  the  words  as  laid  in  the  decla- 
ration; but  the  rule  is  not  infiexible,  and  circum- 
stances may  rebut  the  presumption  of  malice. 
Chaffln  V.  Lynch.  83  Va.  117, 1  S.  E.  Rep.  808. 
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howeyer,  are  not  actionable  €X  vl  termini^  bnt  extras 
neons  facts  and  clrcnmstances,  and  the  manner  In 
which  they  were  spoken  may  give  to  them  an  ac- 
tionable quality,  which  they  would  not  bear  other- 
wise. Thus,  to  charge  another  man  with  killing 
your  beef,  or  with  swearlnff  to  a  lie,  is  not  ex  vi 
termini  actionable,  but  depends  on  other  facts  and 
circumstances  to  make  it  so.  Hansbrouffh  ▼.  Stin- 
nett, 85  Oratt.  406 :  Harman  v.  Cundiff.  82  Va.  289; 
Hosran  ▼.  Wilmoth,  16  Gratt.  80  ;  Moseley  v.  Moss,  6 
Gratt.  584  :  Johnson  v.  Brown,  18  W.  Va.  71. 
b.  Offiob  of  iNDucnaMT.  Colloquium  and  In* 

NUNDO. 

In  Oenaral.— Where  words  do  not  ex  vi  termini 
convey  an  actionable  imputation  it  is  permissible 
and  necessary  to  show  that  they  were  used  in 
an  actionable  sense,  by  takluff  into  consideration 
the  facts  and  circumstances,  and  the  intention  of 
the  person  who  published  the  defamatory  lanffuajre, 
and  this  is  done  1by  means  of  the  inducement,  col- 
loquium, and  innuendo.  Hansbrouffh  v.  Stinnett,  25 
Gratt  497 ;  Moseley  y.  Moss,  6  Gratt  584. 

Office  of  ladaceoMnt.— It  is  the  office  of  the  induce- 
ment or  averment  as  it  is  frequently  termed,  to 
show  that  words,  which  bear  upon  their  face  a 
doubtful  meaninff,  if  taken  in  connection  with  the 
discourse  that  lead  up  to  them,  and  the  extrinsic 
facts  and  circumstances,  impute  a  criminal  offence 
or  dishonesty  in  one's  calling  or  profession.  Mose- 
ley y.  Moss,  6  Gratt  534;  Sweeney  y.  Baker,  18  W. 
Va.  158,  81  Am.  Rep.  757;  Hansbrouffh  y.  Stinnett  25 
Gratt  497.    See  also,  Johnson  v.  Brown,  18  W.  Va.  71. 

Offlce  of  Colloquium.— It  is  the  office  of  the  collo- 
quium to  show  that  words,  not  on  their  face  action- 
able, when  taken  with  reference  to  pre-existiuff  or 
extrinsic  facts,  spoken  with  reference  to  them,  are 
actionable.  The  conversation  or  discourse  of  the 
defendant  at  the  time  the  words  were  spoken,  may 
have  an  important  bearing  on  their  meaning. 
Thus,  in  an  action  at  common  law  for  a  charge  of 
false  swearing,  it  is  the  office  of  the  colloquium  to 
show  the  Judicial  proceeding  in  which  the  evidence 
was  ffiven,  and  that  the  charge  had  reference  to 
the  evidence  ffiven  in  that  proceeding.  The  essen- 
tials of  explanation  are  the  averments  of  pre-exlst- 
iuff  facts  and  the  colloquium  concemlnff  them.  4 
Min.  Inst  (4th  Ed  )  462;  Hoflran  v.  Wilmoth,  16  Gratt 
80:  Hansbrouffh  v.  Stinnett  25  Gratt  496;  Moseley 
V.  Moss,  6  Gratt  584.  660:  Shroyer  v.  Miller,  8  W.  Va. 
160:  Payne  v.  Tancil.  98  Va.  262,  85  S.  E.  Rep.  725. 

Avement  and  Colloquium  Cannot  Be  Helped  by  the 
Innuendo.— If  the  accusation  is  not  made  by  the 
words  spoken,  taken  in  connection  with  the  collo- 
quium and  averment,  it  cannot  be  supplied  by  the 
innuendo.  It  is  a  clear  rule  of  law,  that  the  innu- 
endo cannot  Introduce  a  broader  meaning  than  that 
which  the  words,  taken  In  connection  with  the 
averment  and  the  colloquium,  would  naturally 
bear.  Hansbrouffh  v.  Stinnett  25  Gratt  502;  Har- 
man V.  Cundiff,  82  Va.  239,  244;  Johnson  v.  Brown,  18 
W.  Va.  lOd:  Moseley  v.  Moss,  6  Gratt  584,  550. 

Words  Not  Actionable  Per  Se  Helped  by  CoHoqnlum.— 
ThouiTh  words  are  not  actionable  in  themselves  at 
common  law,  yet  it  may  be  shown  by  the  averment 
of  extrinsic  facts  and  by  the  colloquium  in  the  in- 
troductory part  referring  to  them,  that  they  have 
that  meanluff.  4  Min.  Inst  (4th  Ed.)  879:  Hans- 
brouiTh  V.  Stinnett  25  Gratt  498;  Harman  v.  Cundiff, 
82  Va.  244  (rascal,  cheat  villian,  not  actionable  with- 
out colloquium) ;  Cave  v.  Shelor,  2  Munf .  194  (collo- 
quium not  averred). 

Colloquium— How  Actionable  Chari:e  Made.— Either 


the  words  themselves  must  be  such  as  can  only  be 
understood  in  a  criminal  sense,  or  it  must  be  sbown 
by  a  colloquium  in  the  introductory  part  that  they 
have  that  meaninir,  otherwise  they  are  not  action- 
able, and  the  precise  words  spoken  must  be  set  out 
and  it  is  not  sufficient  merely  to  set  them  out  in  sub- 
stance.   Hansbrouirh  v.  Stinnett  25  Gratt  406. 

Hnjt  Be  Understood  by  the  Hearers.— An  accusatioa 
of  crime  must  be  in  precise  terms,  or  have  such  a 
plain  allusion  to  some  prior  transaction  that  the 
hearers  of  the  words  must  necessarily  have  under- 
stood that  the  slanderer  meant  to  impute  to  the 
plaintiff  the  milt  of  some  punishable  offence.  Har- 
man v.  Cundiff,  82  Va.  239. 

Office  of  Innuendo.— The  office  of  the  Innuendo 
is  to  designate,  not  enlarcre,  the  meaninflr  of  words: 
but  where  the  words  are  unambiguous  and  action- 
able in  themselves,  the  Innuendo  is  unnecessary  and 
may  be  rejected  as  surplusage.  Moseley  v.  Moss.  6 
Gratt  549;  Payne  v.  Tancil,  98  Va.  202.  85  S.  E.  Bep. 
725;  Hansbrouffh  v.  Stinnett  25  Gratt  409:  Jobnsoa 
V.  Brown,  18  W.  Va.  100;  State  v.  Aler,  89  W.  Va.  6II. 
30  S.  E.  Rep.  588;  Arffabrlffht  v.  Jones,  46  W.  Va.  141 
82  S.  E.  Rep.  995. 

Under  Enlargement  of  Meaning.— Moreover  an  Inna- 
endo  cannot  introduce  new  matter,  nor  enlarre, 
change,  or  extend  the  natural  sense  or  meaning  of 
the  alleged  defamatory  words,  and  if  the  words 
charred  do  not  amount  to  slander,  they  cannot  be 
helped  by  the  Innuendo.  18  Enff.  PI.  &,  Prac  H: 
Moseley  v.  Moss,  6  Gratt  584;  Arflrabriffht  v.  Jones. 
46  W.  Va.  144,  82  S.  E.  Rep.  996:  Harman  v.  Cuadtfl. 
82  Va.  244;  Hausbrouffh  v.  Stinnett  25  Gratt  4ff: 
Johnson  v.  Brown,  18  W.  Va.  107;  Hosran  ▼.  Wilmoth. 
16  Gratt  80. 

Not  Capable  of  Proof.— As  an  innuendo  is  merely 
explanatory  of  that  which  is  already  expressed,  it 
is  not  capable  of  proof.  18  Enc.  PL  A  Prac  54: 
Arffabriffht  v.  Jones,  46  W.  Va.  144.  82  S.  E.  Bep.M: 
Hoffan  V.  Wilmoth,  16  Gratt  80. 

Explanation.- An  innuendo  may  serve  for  an 
explanation  to  point  out  a  meaning,  where  there  is 
precedent  matter  expressed,  and  necessarily  under- 
stood or  known,  but  never  to  establish  a  new  charge- 
State  V.  Aler.  89  W.  Va.  549,  20  S.  E.  Bep.  565;  Argi- 
briffht  V.  Jones,  46  W.  Va.  144,  82  S.  E.  Rep  995.  Wt. 
See  Moseley  v.  Moss,  6  Gratt  550. 

Undue  Enlargement  Not  Oronnd  for  a  Denunrer.— Still 
if  words  spoken  are  x>er$€  actionable,  the  fact  that  the 
innuendo  enlarffes  their  meaning,  and  attributes  to 
them  a  siffnification  they  do  not  bear,  does  not 
render  them  demurrable,  because  the  words  them- 
selves beiuff  actionable,  the  Innuendo  is  a  sur- 
plusage and  may  be  rejected,  without  vitiatinc  the 
count  or  declaration.  If  the  words  in  the  declara- 
tion or  count  are  sufficient  in  themselves,  tbe 
innuendo,  as  we  have  seen,  is  useless:  but  if  they 
are  not  sufficient  in  themselves,  they  cannot  be 
aided  by  the  innuendo.  Payne  v.  Tancil,  96  Va.  aK 
85  S.  £.  Rep.  725.  See  also.  Johnson  v.  Brown.  18  W. 
Va.  107,  108. 

Innuendo  Insures  Certainty.— It  Is  an  elementary 
rule  of  pleading  that  whatever  is  alleffed.  most  be 
alleged  with  certainty,  and  one  of  the  means  of 
insuring  certainty  in  a  complaint  or  indictment 
for  slander  or  libel  is  an  innuendo.  Townshend  on 
Slander  and  Libel,  sec.  885;  State  v.  Aler.  99  W.  Va. 
549,  20  S.  E.  Rep.  668. 

But  an  Innuendo  cannot  give  a  meaning  to  words 
which  they  do  not  necessarily  import  either  ci 
themselves  independently  of  any  other  circum- 
stances, or  with  necessary  reference  to  some  other 
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drcumstances  occnrrinff  at  the  time  of  the  accuaa- 
tioa:  an  innuendo  heing  explanatory  of  subject- 
matter  sufficiently  expressed  before,  and  that  only. 
Hansbrouffh  v.  Stinnett,  25  6ratt  499:  Johnson  ▼. 
Brown.  13  W.  Va.  108;  Moseley  y.  Moss.  6  Gratt.  560. 

Words      UnanUpioas  —  Innuendo     Unnecessary.— 

When  the  writing  on  its  face,  in  an  action  of  libel, 
relates  to  the  plaintiff  and  the  words  are  libelous  in 
themselves,  the  Innuendo  is  unnecessary,  and 
may  be  rejected  as  surplusage.  Adams  ▼.  Lawson, 
17  Oratt.  880.  See  also,  Payne  v.  Tancll.  98  Va.  288. 
S  S.  £.  Rep.  786. 

Psrtlciilnrs  of  Offences  Need  Not  Be  Set  Oat  with 
5tiictaes8  Required  In  Indictment.— It  is  not  indispen- 
sable in  an  action  for  slander  at  common  law,  upon 
a  charge  of  perjury  to  set  out  and  charge  all  the 
facts  constituting  the  offence  with  the  same  techni- 
cal strictness  required  in  an  indictment  for  the 
same  offence.    Shroyer  ▼.  Miller.  8  W.  Va.  156. 

Tko  Crime  Must  Be  Clenriy  Set  Perth.— When  the 
ground  of  defamation  is,  that  the  words  or  writing 
impute  to  the  plaintiff  a  criminal  offence,  it  must  be 
made  to  appear  so.  clearly  and  unequlyocally,  either 
by  the  words  themselves,  or  if  they  do  not  necessa- 
rily express  that  meaning,  any  doubt  that  exists 
must  be  removed  by  proper  averments  in  regard  to 
the  subject-matter  of  the  discourse.  Moseley  v. 
Moss.  6  Qratt.  534;  Hansbrouffh  v.  Stinnett.  86 
GratL  495:  Johnson  v.  Brown,  IS  W.  Va.  71. 

m.  DEPAnATlON  MUST  APPLY  TO  THB 

PLAINTIFF. 

In  order  that  an  action  tor  libel  or  slander  may 
be  maintained,  it  must  be  averred  and  shown  that 
defamatory  or  slanderous  words  were  spoken  of 
and  concerniniT  the  plaintiff,  or  that  they  were 
spoken  in  a  conversation  or  colloquium  conceminff 
the  plaintiff,  and  the  words  charred  must  clearly 
import  that  they  related  to  him.  In  other  words 
the  defamation  must  refer  to  some  ascertained  or 
ascertainable  person,  i.  e.,  the  plaintiff,  and  if  no 
person  appears  to  be  slandered  in  particular,  the 
averment  or  innuendo  cannot  make  them  defama- 
tory. Arvabrig-ht  v.  Jones,  48  W.  Va.  144,  38  S.  E. 
Rep.  096:  Cave  v.  Shelor,  8  Munf.  198. 

In  an  action  of  libel  where  the  writing  on  its  face 
relates  to  the  plaintiff  and  the  words  are  libelous  in 
themselves,  the  innuendo  is  unnecessary  and  may 
be  rejected  as  surplusage.  Adams  v.  Lawson,  17 
Gratt.  880:  Moseley  v.  Moss,  0  Gratt  534;  Payne  v. 
TanciL  88  Va.  882.  :&  S.  E.  Rep.  785. 

Defnourtory  Words  Must  Cleariy  Refer  to  the  Plain, 
tift— The  law  is  thus  stated  in  18  Am.  &  Euff.  Enc. 
t*aw.  p.  881 :  "Defamatory  words  must  refer  to  some 
ascertained  or  ascertainable  person,  and  that  per- 
son mnst  be  the  plaintiff.  If  the  words  used  really 
contain  no  reflection  on  any  particular  individual, 
no  averment  or  innuendo  can  make  them  defama- 
tory. An  innuendo  cannot  make  the  person  cer- 
tain, wtiich  was  uncertain  before."  See  Arrabrisrht 
V.  Jones,  46  W.  Va.  144.  88  S.  £.  Rep.  995,  which  case 
approves  and  adppts  this  laniruaffe. 

Direct  Cliarge  Necessary.— A  declaration,  in  slan- 
der, containinflT  a  mere  recital  of  slanderous  words, 
and  no  direct  charsre  that  those  words  were  spoken 
of  the  plaintiff  by  the  defendant,  is  insufficient  to 
maintain  an.  action  of  this  kind,  and  Judsrment  will 
be  arrested  after  the  verdict  is  rendered.  It  is  a 
well-settled  rule  of  pleadiuflr  that  the  pleader  must 
snard  against  statements  made  under  the  quodeum, 
Donache  v.  Rankin.  4  Munf.  861 :  Hord  v.  Dishman.  8 
B.  A  M.  585:  Moore  v.  Oawney,  8H.  &  M.  187,  871; 


Syme  v.  Griffin,  4  H.  &  M  877.    See  also,  4  Mln.  Inst. 
(4th  Ed.)  690. 

IV.  riAUCB. 

1.  GIST  OF  THE  ACTION.— It  is  a  well-setUed  rule 
of  law,  that  in  every  instance  of  slander,  verbal  or 
written,  whether  for  insults  under  the  statute,  or 
common-law  actions  for  defamation,  malice  is  an 
essential  inirredient,  and  forms  the  ffist  of  the  ac- 
tion, and  it  must  be  expressly  or  substantially 
alleged,  but  it  is  not  always  necessary  to  prove  mal- 
ice expressly.  The  law  infers  malice  from  the 
unauthorized  publication  of  matter  which  is  insults 
iuff  or  defamatory.  The  plaintiff  makes  out  a  prwM 
facie  case  by  proving  the  words,  written  or  spoken, 
as  laid  In  the  declaration.  The  one  exception  to  the 
rule  that  malice  is  presumed,  is  in  the  case  of  priv- 
ileged communications,  and  the  lesral  effect  of  the 
exception  is  to  change  the  burden  of  proving  mal- 
ice to  the  plaintiff.  Chaffin  v.  Lynch.  88  Va.  116, 1  S. 
E.  Rep.  8(8:  Dillard  v.  Collins,  85  Gratt  851:  Moseley 
V.  Moss.  6  Gratt  584:  Johnson  v.  Brown,  18  W.  Va.  71, 
128. 

Absolute  Privilege,  Qualified  Privilege.— The  Judffe 
mast  decide  whether  the  occasion  is  or  is  not  privi- 
leged, and  also  whether  the  privileflre  is  absolute  or 
qualified.  If  he  decides  that  the  occasion  was  one 
of  absolute  privilege,  judgment  should  be  for  the 
defendant,  however  maliciously  and  treacherously 
he  may  have  acted.  If,  however,  the  privileffe  was 
only  qualified,  the  onus  lies  on  the  plaintiff  of  prov- 
ing actual  malice.  18  Am.  &  Enff.  Enc.  Law  489: 
Ward  V.  Ward  (W.  Va.),  35  S.  E.  Rep.  875. 

8.  INFERENCE  OF  MALICE-LENIENCY.— Al- 
though strouff  or  violent  lauffuage,  disk>roportioned 
to  the  occasion,  may  raise  up  an  inference  of  malice, 
and  thus  take  away  the  privilege  that  otherwise 
would  attach  to  it,  still  when  the  occasion  is  privi- 
leged, the  tendency  of  the  courts  is  not  to  submit 
the  words  to  too  strict  a  scrutiny,  but  rather  to 
view  them  in  the  liffht  of  the  facts  as  they  appeared 
to  the  defendant;  for  the  question  is.  not  whether 
the  imputations  are  true,  but  whether  the  words 
are  such  as  the  defendant  miffht  have  honestly 
employed  under  the  circumstances.  Strode  v.  Cle- 
ment, 90  Va.  563, 19  S.  E.  Rep.  177. 

3.  PRESUMPTION  OF  MALICE -BURDEN  OF 
PROOF.— Upon  the  trial  of  an  issue  as  to  whether 
certain  libelous  matters  are  pertinent,  etc.,  if  it 
appear,  that  the  libelous  allegations  were  published 
in  the  due  course  of  a  lesral  procedure,  though  it  be 
proved  that  the  court  had  no  jurisdiction,  or  that 
the  alleg'ations  were  not  pertinent  to  the  lesral 
procedure,  still  the  law  does  not  presume  malice 
on  the  part  of  the  defendant:  but  the  plaintiff  must 
prove  express  malice,  to  entitle  him  to  recover. 
When  it  appears  that  the  libelous  matters  were 
published  in  the  due  course  of  leiral  procedure, 
thouffh  the  court  had  no  jurisdiction,  or  the  libelous 
matters  were  impertinent,  the  piHma  facie  presump- 
tion of  malice  is  rebutted,  and  throws  the  burden  of 
proviuff  express  malice  on  the  plaintiff,  the  case 
beiuff  one  of  conditionally  privileged  publication. 
Johnson  v.  Brown,  18  W.  Va.  71,  148;  Strode  v.  Cle- 
ment 90  Va.  558, 19  S.  E.  Rep.  177,  178. 

Presumption  from  PuMlcstlon  of  Insults.— Malice 

may  be  presumed  from  the  unauthorized  publica- 
tion of  insults,  and  the  plaintiff  makes  out  a  prima 
fade  case  by  proving'  the  words  as  laid  in  the  decla- 
ration: but  the  rule  is  not  inflexible,  and  circum- 
stances may  rebut  the  presumption  of  malice. 
Chaffin  V.  Lynch.  88  Va.  117, 1  S.  E.  Rep.  808. 
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Effect  of  Privlleire  upon  Presamirtloii  of  Malice.— 

Wben  a  commuaicatlon  Is  shown  to  be  confidential, 
and  In  tbe  exercise  of  a  duty,  the  ordinary  rule  with 
respect  to  libelous  and  slanderous  words  is  so  far 
chansred  as  to  remove  the  regular  and  usual  pre- 
sumption of  malice,  and  to  make  it  incumbent  on 
the  party  complaining  to  show  malice,  either  by 
the  construction  of  the  spoken  or  written  matter, 
or  by  facts  and  circumstances  connected  with  that 
matter,  or  in  the  situation  of  the  parties,  adequate 
to  authorize  the  conclusion.  Dillard  ▼.  Collins.  S5 
Qratt.  843. 

5uppiled  by  Implication.— /Fhouirh  malice  is  essen- 
tial to  all  defamation,  still  it  is  an  implication  of 
law  that  all  unauthorized  defamation  is  malicious, 
except  in  cases  of  conditionally  privileflred  commu- 
nications, and  then  express  proof  of  malice  is  neces- 
sary to  render  the  communication  defamatory. 
Hansbrouffh  y.  Stinnett,  25  Oratt  600. 

Slanderous  Words  Pormeriy  5poken.~For  the  pur- 
pose of  proyinir  malice,  it  is  proper  to  admit  evi- 
dence of  slanderous  words  of  the  same  and  like 
character,  spoken  by  the  defendant  of  the.plaintiff 
before  the  institution  of  the  suit,  thouffh  the  action 
on  them  is  barred  by  the  statute  of  limitations. 
Lincoln  V.  Chrisman,  10  Leigh  888. 

Peelings  and  Hotlves  of  Defeodsiit— But  it  is  inad- 
missible to  ask  a  defendant  his  feelings  and  motives 
in  making  a  slanderous  charge,  and  whether  it  was 
made  with  ill  will  against  the  plaintiff,  or  only  for 
the  protection  of  his  own  rights  and  interests,  as 
his  feelings  and  motives  are  immaterial  after  the 
slanderous  words  are  proven  to  have  been  spoken, 
and  the  law  will  not  allow  him  to  say  that  no  malice 
was  intended,  or  that  he  did  not  mean  to  make  the 
charge  that  the  words,  according  to  the  common 
understanding  of  men,  convey.  Dillard  v.  Collins, 
86  Oratt  866;  McAlexander  v.  Harris,  6  Munf .  466. 

Rabuttal  of  nallce.— Although  evidence  tending  to 
prove  the  truth  of  the  words  is  inadmissible  under 
the  plea  of  not  guilty,  yet  facts,  which  induced  the 
mistaken  belief  in  the  mind  of  the  defendant,  that 
the  charge  was  well  grounded,  are  admissible  to 
rebut  malice.  Ward  v.  Ward  (W.  Va.),  86  S.  E.  Rep. 
876. 

An  Honest  Belief.— In  an  action  for  defamation, 
the  occasion  being  privileged,  the  question  for  the 
Jury  is,  not  whether  the  language  used  was  true, 
or  whether  the  defendant  had  reasonable  ground 
to  believe  it  true,  but  whether  in  point  of  fact  he 
honestly  believed  it  to  be  true,  and  published  it 
without  malice,  in  fair  self-defence,  or  in  the  rea- 
sonable protection  of  his  own  interests.  And  if  the 
plaintiff  fails  to  show  actual  malice,  then  the  com- 
munication is  protected,  and  the  defendant  is 
entitled  to  the  verdict,  no  matter  whether  the 
imputations  contained  in  the  publication  were  true 
or  false,  unless  the  plaintiff  has  availed  himself  of 
the  occasion  for  some  malicious  purposes.  A  man  is 
morally  bound  to  defend  his  character  against  false 
aspersion,  and  his  communication,  if  within  the 
limits  of  the  occasion,  is  protected,  because  made 
in  the  performance  of  a  moral  duty.  Chaffln  v. 
Lynch,  84  Va.  884.  6  S.  S.  Sep.  474;  Johnson  v.  Brown, 
18  W.  Va.  12ft 

V.  PUBLICATION-CRiniNAL  AND  CIVIL 
ACTIONS. 

In  order  that  a  dptf  o^iofi  for  libel  may  be  main- 
tained, it  must  appear  to  have  been  communicated 
to  one  or  more  strangers;  but  the  public  offence  is 
consummated  by  sending  the  libel  to  the  party  him- 


self, although  no  one  else  shall  see  it    4  Min.  Inst 
(4th  Ed.)  471.    See  RolUnd  v.  Batchelder.  84  Va.  «?£.  6 
S.  E.  Hep.  fl06. 
Pttbiicatlon    under    Statute   of  Insulting   Words.- 

Under  the  statute  of  insulting  words,  no  publication 
is  necessary.  That  the  words,  according  to  their 
usual  construction  and  common  acceptation,  are 
construed  as  insults,  and  tend  to  violence,  and 
breach  of  the  peace,  is  sufficient  to  render  tbem 
actionable,  and  that  is  all  the  sUtute  requires,  for 
Insults  tend  to  violence  and  a  breach  ot  the  peace, 
whether  exhibited  to  a  third  person  or  not  even 
when  spoken  to  another  out  of  the  presence  of  a 
third  person.  Va.  Code  1887,  sec.  8897;  Code  of  W. 
Va.,  ch.  108.  sec.  2.  p.  774;  BoUand  v.  Batchelder.  84 
Va.  078.  5  S.  E.  Rep.  006. 

1.  GENERAL  CIRCULATION  NOT  NECESSARY. 
—It  Is  not  necessary  that  the  contents  of  a  writing 
should  be  made  known  to  the  public  generally,  to 
constitute  a  publication.  It  suffices  if  it  is  made 
known  to  a  single  person.  Adams  v.  Lawaon.  17 
Oratt  280,  M  Am.  Dec.  466:  Granger  v.  Com..  78  Va. 
814.  See  also.  RoUand  v.  Batchelder.  84  Va.  07S.  5  S. 
E.  Rep.  606. 

2.  COMMUNICATIONS  TO  OTHERS.— A  certain 
letter  containing  the  libel  is  sent  sealed,  but  the 
writer  afterwards  states  in  the  presence  of  several 
persons  that  he  had  gotten  another  person  to  wrlu 
the  letter  for  him,  and  he  had  signed  his  own  name 
to  it  and  kept  a  copy;  and  states  the  contents  of  the 
letter;  but  without  producing  it  or  a  copy  of  It 
Held,  this  was  a  publication  of  the  libel.  Adams  v. 
LawBon,  17  Gratt  260. 

Private  Letter.— The  writing  of  a  letter  by  the 
defendant  and  its  dispatch  to  the  person  libelled 
by  a  servant  is  a  sufficient  publication  of  it  Rol- 
land  V.  Batchelder.  84  Va.  664,  6  S.  E.  Rep.  606. 

Criminal  Prosecution.— In  a  criminal  proaecutl<Ni 
for  libel,  it  does  not  show  a  purpose  on  the  part  of 
the  prisoner  to  suppress  the  libel  after  its  publica- 
tion, because  he  refuses  to  give  a  handbill  contain- 
ing the  libel,  to  a  third  person,  and  is  not  evidence  in 
mitigation  of  punishment  especially  when  he  adds 
after  his  refusal  to  give  a  copy  away,  "that  he  wished 
to  consult  his  brother  before  eireulatino  it,"  and  still 
more  when  he  said  to  the  third  party  that  **he  would 
r#ad  tt  to  Aim  if  he  stepped  into  a  saloon  near  by.** 
for  this  latter  offer  would  clearly  have  been  a  pat^- 
llcation  of  it    Granger  v.  Com..  78  Va^  212, 214. 

8.  PROOF  OF  CIRCULATION.— A  letter  sUting 
that  the  writer  had  heard  of  a  slanderous  report.  Is 
admissible  in  evidence,  to  prove  the  ciretUatiom  of 
the  report,  as  this  has  Important  bearing  on  the  ques- 
tion whether  the  plaintiff  has  been  injured,  and 
what  is  the  extent  of  that  injury;  the  handwrtting- 
of  the  person  who  wrote  it  being  proved,  it  is  com- 
plete evidence  of  the  fact  that  the  report  had  been 
heard  by  the  writer.  But  the  letter  Is  not  compe- 
tent evidence  to  establish  the  fact  that  the  defend* 
ant  propagated  the  report  Schwarts  v.  Thomas.  S 
Wash.  167, 1  Am.  Dec  470. 

VI.  PRIVILBOBD  COMMUNICATIONS. 

1.  CLASSES  OF  PRIVILEGED  COMMUNICA- 
TIONS.—According  to  the  authorities  the  following 
are  the  classes  of  privileged  communications  or 
publications:  1.  Whenever  the  author  or  publisher 
of  the  alleged  slander  acts  in  the  banajide  discharse 
of  a  public  or  private  duty,  legal  or  moral,  or  in  tlie 
prosecution  of  his  own  rights  or  interests,  for  exam* 
pie  a  friendly  caution,  or  a  confidential  letter  con- 
cerning a  solicitor  conveying  charges  injurious  to 
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Iiit  professional  character  In  manafflnff  certain  con- 
cerns in  which  the  writer  was  interested,  and  when 
tbe  person  the  letter  is  written  to  has  employed  the 
solicitor.    2.  Anything  said  or  written  by  a  master 
in  giTincr  the  character  of  a  servant  who  has  been  in 
his  employment    8.  Words  nsed  in  the  course  of  a 
legal  or  Judicial  proceeding,  however  hard  they 
may  bear  upon  the  party  concerning  whom  they 
are  nsed.    4.  Publications  duly  made  in  the  ordinary 
mode  of  parliamentary  proceeding.    In  the  above 
cases,  of  course,  the  burden  of  proving  malice  is 
shifted  to  the  plaintiff,  and  he  can  no  longer  rely  on 
the  presumption  of  law  in  his  favor,  for  this  is  all 
"privileffed  communication"  means.    This  privilege 
may  be  shown  under  the  general  issue.    Dillard  v. 
OolUns,  25  Oratt.  852:  Ward  v.  Ward  (W.  Va.),  86  S. 
K  Rep.  875;  Johnson  v.  Brown,  18  W.  Va.  71,  120. 121, 
IS:  Strode  v.  Clement,  90  Va.  568,  19  S.  E.  Bep.  177. 
See  4  Mln.  Inst.  (4th  Ed.)  478  4t  9«q. 
2  ABSOLUTE  PRIVILEGE, 
s.  Jin>iciAi<  Pbocsbdings.— The  authorities,  both 
American  and  English,  fully  establish  the  position, 
that  there  is  a  class  of  abtoluUly  priviUged  eommuni- 
caUont,  for  which  actions  of  slander  and  libel  will  not 
lie.  though  the  defendants  be  ever  so  guilty  of  ex- 
press malice,  and  that  there  should  be  such  a  class  is 
aheolutely  essential  to  the  untrammeled  adminis- 
tration of  justice,  and  is  sustained  by  the  soundest 
reasoning.    It  is  absolutely  essential  to  the  ends  of 
Justice,  that  everybody  should  have  a  right  to  bring 
an  action  for  any  complaint:  and  that  he  should 
make  his  allegations  with  impunity;  and  the  defend- 
ant should  have  a  like  immunity  in  any  civil  action. 
This  is  necessary  to  a  thorough  investigation  of  the 
truth.    If  the  parties  are  to  be  placed  in  fear  of  suits 
for  libel  or  slander  for  reflections  cast  upon  the  par- 
ties or  others,  or  if  their  defence  must  depend  upon 
the  truth  of  what  was  said,  or  their  ability  to  satisfy 
the  Jury  of  the  absence  of  malice,  then  the  trial  of 
civil  suits  would  be  far  less  likely  to  lead  to  correct 
results,  than  where  this  embarassment  is  not  felt. 
Perfect  freedom  to  say  in  these  pleadings,  whatever 
the  parties  choose  to  bring  to  the  consideration  of  the 
court  or  Jury,  tends  obviously  to  promote  the  intel- 
ligent administration  of  Justice.    This  perfect  free- 
dom is  more  important  to  secure  than  it  is  to  prevent 
these     unfounded    reflections   on   character,  and 
moreover,  if  they  are  unfounded,  they  will  not  gen- 
erally cause  any  lasting  injury,  as  their  injustice 
will  appear  at  the  triaL    Then  tbe  judge,  too,  will 
prevent  an  abuse  of  this  privilege.    Johnson  v. 
Brown,  18  W.  Va.  129, 180,  5  Va.  Law  Reg.  10. 

Broad  StateniMit.— But  a  number  of  authorities  lay 
down  the  proposition  broadly,  that  no  action  of 
libel  can  be  maintained  for  any  defamatory  matter. 
contained  in  a  pleading  in  a  court  having  civil  juris- 
diction. This  view,  with  some  qualiflcatJons,  was 
reached  by  the  English  courts,  and  the  qualifica- 
tion was  that  the  pleading  must  be  filed  in  a  court 
haTinff  jurisdiction  of  the  subject  Johnson  v. 
Brown.  18  W.  Va.  71. 112. 

Bin  la  Ctaaoosry—HsiidMils.— There  is  obviously  a 
great  difference  between  holding  allegations  in  a 
bill  in  chancery  of  a  libelous  character  not  action- 
able, and  holdinir  that  the  publication  of  such  a 
bill  in  handbills  and  circulation  thereof  is  not  ac- 
tioinable,  and  hence  the  controversy  in  England  as 
to  whether  a  true  report  as  to  what  passed  in  a 
court  of  justice,  was  or  was  not  absolutely  privi- 
leged, throws  no  light  on  the  question  whether  the 
proeesdin0t  thtnuelvf  in  a  court  of  justice  are  not 
thus  absolutely  privileged.    Though  public  policy 


might  require  very  rightly,  that  a  plaintiff  in  as- 
serting his  rights  before  a  court  should  be  allowed 
to  insert  in  his  bill  libelous  matter,  as  otherwise  he 
might  fear  to  allege  what  was  necessary  to  attain 
justice,  still  such  public  policy  may  not  permit  the 
publication  in  such  handbills  of  a  bill  in  chancery, 
and  the  circulation  thereof,  as  this  could  not  help 
the  plaintiff  to  assert  his  rights,  and  no  reasons  of 
public  policy  or  justice  seem  to  require  such  a  cir- 
culation.   Johnson  v.  Brown.  18  W.  Va.  125. 

b.  Statbmsnt  of  Rule.— Libelous  matters  pub- 
lished only  in  the  due  course  of  legal  procedures, 
cannot  be  the  basis  of  a  libel  suit  provided  the 
court  iu  which  they  were  published,  had  jurisdiction 
of  the  cause,  and  they  were  pertinent  to  the  suit 
even  if  they  be  libelous  reflections  on  the  character 
of  persons,  not  parties  to  the  suit  if  the  suit  was 
not  resorted  to  merely  for  the  purpose  of  convey- 
ing the  scandal,  and  as  a  cover  for  the  malice  of 
the  party,  and  not  In  good  faith  for  the  assertion 
of  a  right  or  redress  of  a  wrong.  Johnson  v. 
Brown,  18  W.  Va.  71. 

Oenersl  American  Rale— Bzceptlon  to  Rule.— "The 
general  American  rule  is  that  statements  made  in 
a  judicial  proceeding  by  witness,  counsel  or  party, 
concerning  one  not  a  party  to  such  proceedings,  and 
not  before  court  either  as  a  party  or  witness,  are 
not  privileged,  unless  pertinent  and  relevant  to  the 
issue.  Johnson  v.  Brown,  18  W.  Va.  182  et  ttQ.,  is  the 
only  American  authority  to  the  contrary— a  deci- 
sion of  much  ability  covering  the  entire  field  of 
privileged  communications  in  judicial  proceedings.'* 
5  Va.  Law  Reg.  1-18. 

Statemoiits  of  Judges,  Parties,  Counsel,  WHasssss 
Persons  Not  before  the  Court.- The  whole  subject  of 
communications  in  judicial  proceedings  that  are 
privileged.  Is  very  ably  and  exhaustively  set  forth 
by  Mr.  E.  C.  Pyle  In  an  arUcle  In  6  Va.  Law  Reg.  1-18, 
in  which  he  reviews  the  American  and  English 
authorities  on  the  subject  with  reference  to  Judaei, 
FartUt,  Counsel,  and  WUnetiet,  the  statements  con- 
cerning Pitrtont  Not  btfors  th«  Court. 

c  PaoviNCB  OF  CouBT— Of  Jubt.— Whether  libel- 
ous matters,  if  they  are  contained  in  the  pleadings 
In  a  cause,  are.  or  are  not  pertinent  to  the  cause,  is 
a  question  of  law,  which  ought  to  be  decided  by  the 
court  and  not  a  question  of  fact  to  be  submitted  to 
the  jury.  But  the  question  whether  the  defendants 
had  reasonable  cause  for  believing,  and  did  actually 
believe,  the  alleged  libelous  matters  to  be  pertinent 
in  the  chancery  cause,  is  a  question  of  fact  to  be 
decided  by  the  Jury.    Johnson  v.  Brown,  18  W.  Va.  71. 

d.  PRBfiUMPTioN  OF  Mamcb.— The  defences  that 
libelous  matter  contained  Inpleadlngd  was  pertinent 
to  the  cause,  that  the  court  had  jurisdiction,  or  that 
the  defendants  had  reasonable  cause  for  believing 
and  did  actually  believe  It  to  be  pertinent  to  the 
cause  may  be  shown  under  the  general  issue.  And 
upon  the  trial  of  such  an  issue  If  It  appear,  that  the 
libelous  allegations  were  published  In  the  due  course 
of  legal  procedure,  though  It  be  proved,  that  the 
court  had  no  jurisdiction,  or  that  the  allegations 
were  not  pertinent  to  the  legal  procedure,  still  the 
law  does  not  presume  malice  on  the  part  of  the 
defendant,  but  the  plaintiff  must  prove  express 
malice,  to  entitle  him  to  recover.  The  simple  fact 
that  the  libelous  matters  were  published  In  the  due 
course  of  legal  procedure,  though  the  court  had  no 
jurisdiction,  or  the  libelous  matters  were  Imperti- 
nent rebuts  the  prima  facie  presumption  of  malice, 
and  makes  It  incumbent  on  the  plaintiff  to  prove 
express  malice,   the  case  being  what  is  called  a 
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condiUonally  privileged  commuaicatlon.    Johnson 
T.  Brown,  18  W.  Va,  71.    See  post  this  note,  title, 
"Pleading  and  Practice." 
8.  QUALIFIED  PRIVILEGE. 

a.  Definition.— "The  proper  meaning  of  a  qnali- 
fled  privilege  is  only  this:  That  the  occasion,  on 
which  a  commnnication  is  made,  refutes  the  infer- 
ence prima  fade,  arisinsr  from  a  statement  prejudi- 
cial to  the  character  of  the  plaintiff,  and  puts  the 
onus  upon  the  plaintiff  to  prove  actual  malice  or 
malice  in  fact."    Johnson  v.  Brown,  18  W.  Va.  128. 

Instances.— Newell,  In  his  work  on  Slander  (p.  889), 
in  speaUnff  of  qualilled  privilege,  says:  "It  extends 
to  all  communications  made  bona  JUU  upon  any 
subject-matter  in  which  the  party  communicating' 
has  an  interest,  or  in  reference  to  which  he  has 
a  duty  to  a  person  havinflr  a  corresponding  Interest  or 
duty;  and  the  privilege  embraces  cases  where  the 
duty  is  not  a  lesral  one,  but  where  it  is  of  a  moral  or 
social  character  or  imperfect  obllg-ation. '*  See  Ward 
V.  Ward  (W.  Va.),  85  S.  E.  Rep.  875.  In  the  latter 
case  the  above  lanffuacre  was  approved  and  adopted. 

b.  Samb  at  Common  Law  and  ttndbb  thb  Stat- 
UTB-— A  communication  which  would  be  privileged 
at  common  law,  is,  if  made  under  similar  circum- 
stances, privileflred  in  an  action  for  Insults  under  the 
statute.  Va.  Code  1873,  ch.  145,  S  2;  Va.  Code'  1887,  % 
2897;  W.  Va.  Code  ch.  108,  $  2;  Chaffln  v.  Lynch. 
84  Va.  884.  6  S.  E.  Rep.  474. 

RIffht  to  Communicate  Slander.— It  is  now  a  settled 
principle  of  law  that  a  communication  honestly 
made  in  the  performance  of  a  social  duty,  is  no  less 
privileged  than  one  made  in  self-defence,  or  in  the 
protection  of  one's  interest  And  a  communication, 
made  under  such  circumstances,  and  without  mal- 
ice, is  protected,  notwithstanding  its  imputations  be 
false,  or  founded  upon  the  most  erroneous  informa- 
tion. The  rule  has  been  extended  in  the  interests 
of  society,  in  order  that  a  person*s  standinir  in  the 
business  and  social  world  may  be  correctly  known. 
Chaffln  V.  Lynch.  88  Va.  118, 1  S.  E.  Rep.  803;  DiUard 
V.  Collins,  25  Gratt.  843;  Johnson  v.  Brown.  13  W.  Va. 
98;  Ward  V.  Ward  (W.  Va.)  35  S.  E.  Rep.  875. 

c.  Right  to  Rbplt  to  an  Attack.— Although  it  is 
true  that  one  Insult  cannot  be  set  off  against 
another,  yet  if  a  man  is  attacked  in  a  newspaper,  he 
may  reply:  and  if  his  reply  is  not  unnecessarily  de- 
famatory of  his  assailant,  and  is  honestly  made  in 
self-defence,  it  will  be  privileged.  Chaffln  v.  Lynch, 
88  Va.  118,  1  S.  E.  Rep.  803;  Bourland  v.  Eldson.  8 
Gratt.  40;  Mc Alexander  v.  Harris,  6  Munf.  405. 

Abuse  of  Prlvllei:e.— Although  a  communication  is 
made  bona  fide,  still  it  is  not  privileged,  and  will  not 
be  protected,  if  it  ffoes  beyond  the  occasion  or  exi- 
gency, and  is  unnecessarily  defamatory  of  the  plain- 
tiff, or  is  more  extensively  published  than  the 
circumstances  of  the  case  require,  thouffh  the  plain- 
tiff may  have  honestly  believed  that  in  all  he  did  he 
was  discharglnsr  a  duty,  for  a  man  in  defending 
himself  must  not  overstep  the  line  of  legitimate  de- 
fence, and  unnecessarily  become  an  affgressor. 
Whether  the  occasion  imposes  a  duty  upon  the  de- 
fendant is  to  be  determined  by  the  circumstances. 
Chaffln  V.  Lynch.  84  Va.  884.  6  S.  E.  Rep.  474. 

d.  INSTANCBS   OF  PBIVIIiBGBO  COMMUNICATIONS.— 

When  a  man  writes  to  another,  informing  him  tbat 
his  servant  is  dishonest  and  untrustworthy:  or 
writes  to  a  woman  Informinsr  her  that  the  man  she 
proposes  to  marry  is  unworthy  of  her  hand;  or 
where  words  are  spoken  of  a  tradesman  to  the 
effect  that  he  will  soon  become  a  bankrupt,  are  all 
instances  of  privileged  communications,  and  will  be 


protected,  when  made,  in  confidence  and  friendship 
as  a  caution,  bona  Jtde  and  without  malice,  because 
they  are  made  in  the  performance  of  a  moral  duty. 
A  communication  made  in  self-defence,  is  protected 
upon  the  same  crround.  Chaffln  v.  Lynch.  84  Va.  884. 
6  S.  E.  Rep.  474;  Dillard  v.  Collins,  25  Gratt  348. 

"He  Is  All  Broke  Up/*— To  say  to  a  creditor  of  a 
plaintiff  that  "he  is  all  broke  up,"  and  similar  ex- 
pressions, is  a  privileged  commnnication,  aa  the 
pecuniary  condition  of  a  debtor  is  a  matter  about 
which  a  creditor  is  interested,  and  about  whicli  he 
is  entitled  to  know.  Ward  v.  Ward  ( W.  Va.),  S5  S.  £. 
Rep.  873:  Strode  v.  Clement,  90  Va.  568,  19  S.  E.  Bep. 
177;  Reusch  v.  Roanoke  Cold  Storage  Co.,  91  Va.  584, 
38  S.  E.  Hep.  858. 

Honest  Commanicntlon.— "If  a  person  having"  infor- 
mation materially  affecting-  the  interest  of  another, 
honestly  communicates  it  privately  to  such  other 
party,  in  the  full  and  reasonably  grounded  belief 
that  it  is  true,  he  is  justified  in  so  publlshliiir  it 
thouffh  he  has  no  personal  interest  in  the  matter, 
and  thouffh  no  inquiry  has  been  made  of  him,  and 
thougrh  the  danger  to  the  other  party  is  not  Imml- 
nent**  3  Greenl.  on  Evidence,  %  421;  Ward  v.  Ward 
(W.  Va.),  85  S,  E.  Rep.  876. 

Rllpht  to  Defend  Character.— The  defendant  pub- 
lished a  statement  in  a  newspaper  that  the  plaintiff 
had  attempted  to  decoy  away  his  customers,  and 
clients.  The  plaintiff  denied  the  charg-e  In  the 
same  newspaper,  and  in  his  denial  he  styled  the 
defendant's  statement  as  "a  contemptible,  cowardly, 
and  malicious  lie."  The  defendant  replied  by  pub- 
lishing a  card  in  which  he  referred  to  the  plaintiff's 
"known  character  as  a  liar,*'  and  that  any  person 
who  was  "scoundrel  enouffh"  to  have  acted  as  the 
plaintiff  had  "would  be  unprincipled  enough  to 
deny  it  when  charsred  with  it "  The  court  held  that 
the  occasion  of  the  defendant'sreply  was  privileged, 
because  "every  man  has  a  riffht  to  defend  his  char- 
acter affainst  false  aspersion,  and,  indeed,  it  is  a 
duty  which  he  owes  to  his  family.  If  I  am  attacked 
in  a  newspaper,  I  may  write  to  that  newspaper  to 
rebut  the  charges,  and  may  at  the  same  time  retort 
upon  my  assailant  when  such  retort  is  a  necessary 
part  of  my  defence,  and  fairly  arises  out  of  the 
charsres  he  has  made  against  me."  And  It  ouffht  to 
have  been  left  to  the  jury  to  say  whether  he  abused 
his  privileg'e.  and  had  acted  with  malice,  or  honestly, 
and  in  the  protection  of  his  own  interest  Chaffln  t. 
Lynch,  83  Va.  100. 1  S.  E.  Rep.  803. 

Interest  In  the  5nbJect«Matter.— In  one  case  the 
plaintil^  and  defendant  having  become  involved  in 
a  dispute  over  the  ownership  of  certain  notes,  the 
defendant  wrote  to  the  plaintiff,  asking  whether  he 
could  go  through  life  with  a  breach  of  trust  taint  on 
his  character,  and  stating  that  his  account  books 
would  blast  him  for  life,  as  they  swarmed  with  false 
entries  that  he  would  not  correct  and  that  his  con- 
duct would  end  in  the  total  ruin  of  his  character* 
and  threatening  a  publication  of  the  facts  in  a 
newspaper.  It  appeared  that  the  defendant  did  own 
some  of  the  notes  In  dispute,  and  there  was  no  proof 
of  malice  intended  by  the  letter;  that  the  defendant 
honestly  believed  some  of  the  entries  in  the  books 
were  false,  and  was  partially  sustained  by  the  facts, 
thouffh  the  plaintiff  explained  how  such  entries 
were  made.  The  court  held  that  the  communication 
was  on  a  privileged  occasion,  since  it  was  a  matter 
in  which  the  plaintiff  was  interested,  and,  that  tlie 
presumption  that  the  defendant  acted  without  mmi- 
ice  was  not  rebutted  by  the  languasre  of  the  letter. 
Strode  V.  Clement  90  Va.  558.  19  S.  £.  Rep.  177. 
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Landlord  and  Tenant.— Tbere  is  nothiaff  In  the  re- 
lation of  landlord  and  tenant  that  will  hrlnflr  dis- 
closures by  the  former  to  the  latter  within  the  class 
of  priyilecred  communications,  and  rebut  the  pre- 
sumption of  malice,  especially  when  the  tenants 
own  their  property  and  the  landlord  continues  to 
warn  them  against  the  plaintlfCs  on  the  ground  that 
they  are  thieves.  In  such  a  case  he  is  not  actinsr  In 
the  protection  of  his  own  riffhts  and  interests,  and 
there  is  no  public  or  private,  leflral  or  moral  duty 
resting  upon  him  to  continue  to  warn  these  and  other 
people.  DiUard  v.  Collins,  25  Oratt.  855.  See  also, 
Johnson  v.  Brown,  18  W.  Va.  128. 

e.  How  Pbtvilxgb  Ascbbtainsd.— In  an  action  for 
insults,  the  question  whether  a  letter  is  a  privileged 
communication  depends,  (1)  upon  whether  it  was 
written  on  a  privileged  occasion;  and  if  so,  then  (2) 
upon  whether  the  occasion  was  used  bona  fide,  and 
without  malice.  Strode  v.  Clement  90  Va.  558. 10  S. 
E.  Rep.  177:  Chaffln  v.  Lynch,  84  Va.  884,  6  S.  E.  Rep. 
474. 

Existence  of  Privilege,  Question  of  Law.— It  seems  to 
be  well  settled  that  the  question  whether  an  occo- 
Han  was  privileged,  and  also  whether  the  privilege 
was  qualified  or  absolute,  is  one  of  law  for  the  court 
to  decide.  Ward  v.  Ward  (W.  Va.),  85  S.  E.  Rep.  878; 
Chaffln  V.  Lynch.  88  Va.  106,  1  S.  £.  Rep.  80S;  Chaffln 
V.  Lynch,  84  Va.  884,  6  S.  E.  Rep.  474;  Strode  v.  Clem- 
ent, 90  Va.  668,  19  S.  E.  Rep.  177. 

f.  PBOviNcs  OF  CotJBT— Province  of  Jury.— It  is 
settled  law  that  a  communication  made  by  a  person, 
in  the  conduct  of  his  own  affairs,  where  his  Interest 
is  concerned,  is  privileged,  if  without  malice,  and 
whether  or  not  such  an  interest  exists  as  to  make 
the  occasion  privileged  Is  a  question  for  tbe  court; 
and,  if  the  occasion  be  held  privileged,  then  It  Is  for 
the  Jury  to  say  whether  it  was  used  bona  fide  and 
without  malice.  Strode  v.  Clement,  90  Va.  553,  19  S. 
E.  Rep.  178;  Chaffln  v.  Lynch,  88  Va.  100. 1  S.  £.  Rep. 
808:  Rensch  v.  Roanoke  Coal  Storasre  Co.,  91  Va.  534, 
22  S.  E.  Rep.  858;  Chaffln  v.  Lynch,  84  Va.  884.  6  S.  E. 
Rep.  474. 

Province  of  Jury— Malice.— Where  the  supposed 
libel  is  the  publication  of  a  privileged  communica- 
tion, the  question  of  malice  should  be  submitted 
to  the  Jury.  Reusch  v.  Roanoke  Cold  Storage  Co., 
91  Va.  534, 22  S.  ^.  Rep.  85& 

Vli.  CRITlCiSn  AND  COMMENT. 

1.   CANDIDATES  FOR  OFFICE.— When  one  be- 
comes a  candidate  for  offlce  to  be  elected  by  the 
people  more  freedom  is  allowed  to  criticism  than  in 
the  case  of  other  persons.    Any  one  may  comment 
freely  upon  his  conduct  and  actions,  and  they  may 
be  canvassed  and  boldly  censured  even  thoug'h  the 
criticism  be  unjust,  of  which  the  party  himself  is 
the  sole  Judire,  provided  always  that  the  criticism 
be  bona  fide  and  without  malice,  and  the  acts  or  con- 
duct commented  on  are,  in  fact,  what  they  are  rep- 
resented to  be.    And  besides  the  above-mentioned 
privlleflres,  his  talents  and  qualifications,  mentally 
and  physically  for  the  offlce,  which  he  asks  from  the 
people,  may  be  freely  commented  on  in  the  news- 
papers, thousrh  such  comments  be  harsh  and  unjust 
or  false  and  no  malice  will  be  implied.    It  must  be 
observed,  on  the  other  hand,  that  no  one  has  a 
riffht,  by  a  publication,  to  falsely  Impute  crimes  to 
a  candidate,    or  publish  allegations  affecting-  his 
moral  character  generally,  nor  to  publish  defama- 
tory lansuacre,  affecting  his  moral  character,  even 
tliouffh  it  is  published  as  a  criticism.    If  one  accuse 
another  of  crime,  it  is  presumptively  false,  and  mal- 
ice 18  inferred  therefrom,  and  that  the  plaintiff  is 


a  candidate  for  offlce  is  no  excuse.  Sweeney  v. 
Baker.  18  W.  Va.  168;  Com.  v.  Morris,  1  Va.  Cas.  176.  5 
Am.  Dec.  515. 

What  Candidates.— Many  remarks,  however,  are 
admissible  against  a  candidate  for  an  offlce  to  which 
he  is  elected  by  the  people,  that  are  not  allowable 
against  a  candidate  for  offlce,  the  appointment  to 
which  is  made  by  a  board  of  limited  numbers  like 
a  city  council:  in  case  of  the  latter  officers,  the 
freedom  of  speech  is  much  more  limited.  Sweeney 
V.  Baker,  13  W.  Va.  195. 

2.  NEWSPAPER  PROPRIETORS— "  FREEDOM 
OF  PRESS."— A  newspaper  proprietor  is  just  as 
liable  as  any  other  person  for  what  he  publishes  in 
his  newspaper,  and  is  liable  in  the  same  manner  and 
to  the  same  extent  What  a  newspaper  proprietor 
can  publish,  any  other  private  citizen  may  publish, 
as  the  newspaper  has  no  special  privilege  in  the  eyes 
of  the  law,  and  a  misapprehension  has,  to  a  great 
extent,  grown  out  of  the  meaning  of  the  terms 
"freedom  of  press"  and  "liberty  of  the  press,"  some 
persons  supposing  that  this  gave  newspaper  pro- 
prietors a  privilege  to  publish  with  impunity  what 
others  would  be  responsible  for,  but  its  proper 
meaning  is  that  newspaper  proprietors  may  pub- 
lish, without  license  previously  obtained,  whatever 
they  choose,  but  are  to  be  responsible  exactly  as 
any  one  else  would  be  for  the  publication.  Sweeney 
V.  Baker,  18  W.  Va.  168. 

8.  TRUTH  A  JUSTIFICATION-INDICTMENTS.— 
Upon  an  indictment  or  information  for  libel  against 
public  officers,  or  candidates  for  public  office,  truth 
is  a  justification,  and  may  be  given  in  evidence. 
Com.  V.  Morris.  1  Va.  Cas.  175. 

Vlil.  WHO  ARB  UABLE  FOR  SLANDBR  OR 

UBBL. 

1.  INSANE  PERSONS.— It  seems  that  insane  per- 
sons are  not  liable  for  slander.  Wlthrow  v.  Smith- 
son,  87  W.  Va.  767.  17  S.  E.  Rep.  816;  Horner  v. 
Marshall,  5  Munf .  466. 

2.  HUSBAND  LIABLE  FOR  SLANDER  AND 
LIBEL  OP  WIFE.— Though  the  common-law  rule, 
making  the  husband  liable  for  the  slanders  and 
other  torts  of  his  wife  still  prevails,  yet  It  is  a  rule 
that  has  lost  the  reason  for  which  it  was  originally 
laid  down,  since  the  married  woman's  acts  have 
preserved  to  the  wife  such  estate,  and  her  earnings, 
as  the  wife's  separate  estate,  free  from  the  hus- 
band's control,  enjoyment,  or  liabilities.  The  con- 
tinuance of  the  rule  Is  wholly  out  of  joint  with  the 
times  and  the  spirit  of  the  age,  and  Is  an  Inequity 
and  injustice  calling  loudly  for  legislative  relief. 
It  seems  strange,  unreasonable,  and  monstrous  that 
the  rule  has  stood  so  long.  Opinion  of  Brannon. 
J.,   in  Wlthrow  v.  Smithson,  87  W.  Va.  757,  17  S.  E. 

Rep.  317. 

IX.  DBPENCB5. 

1.  TRUTH  OR  JUSTIFICATION. 

a.  CivHi  Actions.- The  rule  at  common  law  and 
under  the  statutes  and  constitutions  of  Virginia  and 
West  Virginia,  is  that  the  truth  is  a  complete  de- 
fence to  a  civil  action  for  libel  or  slander.  Va.  Code 
1887,  sec.  3875:  Constitution  of  W.  Va.  art.  3,  sec.  8, 
W.  Va.  Code,  ch.  ISO,  sec.  47.  p.  625;  Moseley  v. 
Moss,6Gratt.534;  Sweeney  v.  Baker,  13  W.  Va.  158. 

No  Justification  under  the  Statute  Pormerly.— But  as 
the  statute  formerly  stood  it  was  held  that  to  an 
action  for  Insulting  words  under  that  statute,  no 
plea  of  justification  coold  be  received.  Brooks  v. 
Calloway,  12  Leigh  466;  Moseley  v.  Moss.  6  Gratt.  584. 
See  Hogan  v.  Wllmoth,  16  Oratt.  80,  which  comments 
upon  the  two  cases  cited  above. 
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Good  MotivM  and  tor  Justtflable  Bads.— Article  8.  $ 
8  of  the  Ck>ii8tltatlon  of  W.  Va.  provides:  '*In  prose* 
cations  and  civil  suits  for  libel  the  truth  may  he 
ffiven  in  evidence;  and  if  it  should  appear  to  the 
Jury  that,  the  matter,  charged  as  libelous,  is  true, 
and  was  published  with  good  moUvu  and  jutHftabU 
ends,  the  verdict  shall  be  for  the  defendant" 

The  purpose  of  this  was  to  settle  the  bitter  contro- 
versy, as  to  whether  in  a  criminal  prosecution  for 
libel  the  truth  shall  be  a  bar  to  the  proceedings, 
and.  as  will  be  seen,  it  determines  that  it  shall  be  a 
bar  only  when  published  with  oood  motives  and  Jus- 
tifiable ends,  and  it  further  puts  upon  exactly  the 
same  footing-,  common-law  statutory  suits  for  libel: 
the  truth  beinir  a  bar  when  made  with  oood  motives 
and  justifiable  ends,  and  not  otherwise.  Sweeney  v. 
Baker.  18  W.  Va.  20K. 

Rule  In  Action  for  Slander— Oood  flotlves.— But  it  is 
not  necessary  for  a  plea,  in  an  action  for  verbal  slan- 
der to  show  that  the  charffes  were  made  '"with  g-ood 
motives  and  Justifiable  ends."  as  this  requirement, 
conUined  in  art.  8,  $  8,  of  the  W.  Va.  Constitution, 
applies  strictly  to  actions  for  libel,  and  does  not  in- 
clude actions  for  defamation  or  verbal  slander,  f 
47,  ch.  180  of  the  Code  of  W.  Va.  applies  to  actions 
for  defamation,  and  only  requires  allegations  and 
proof  that  the  words  written  or  spoken  are  true. 
McClauffherty  v.  Cooper,  89  W.  Va.  818, 10  S.  E.  Rep. 
416. 

b.  iKDiCTMBnrs  fob  Libel. --Upon  an  indictment 
or  Information  for  libel,  it  is  in  no  case  necessary  or 
proper  for  the  defendant  to  plead  the  truth  of  the 
libel.    Com.  v.  Morris,  l  Va.  Cas.  175. 

Indictment— Tmth  In  Mitigation.— But  upon  an  in- 
dictment or  information  for  libel  of  individuals, 
not  public  officers,  or  candidates  for  public  office, 
truth,  thouffh  no  Justiflcation,  may  be  sriven  in  evi- 
dence in  mitigation  of  a  fine.  Com.  v.  Morris,  1  Va. 
Cas.  176. 

c.  Justification  of  a  Chaboi  of  Pebjubt.— It 
seems  well  settled  that  when  the  defendant  Justifies 
to  the  charge  of  perjury,  he  must  prove  all  the  par- 
ticulars which  constitute  the  crime  of  perjury; 
that  is,  the  deliberate  deposition,  the  lawfully  ad- 
ministered oath,  the  Judicial  proceedings,  the  abso- 
luteness of  the  matter  testified  to.  Its  materiality 
direct  or  collateral  to  the  point  In  question  and  its 
falsity,  and  the  falsity  of  the  words  must  be  proved 
by  two  witnesses  or  by  one  witness  and  stronr  cor- 
roborating- circumstances,  and  the  oath  of  the 
accused,  who  is  presumed  innocent  until  proved 
ffullty,  stands  as  the  oath  of  a  disinterested  witness. 
Hoffan  V.  Wllmoth,  16  Gratt  80;  McClauffherty  v. 
Cooper,  89  W.  Va.  818,  19  S.  E.  Rep.  415;  Klrtley  v. 
Deck,  8  H.  &  M.  888. 

Sufficiency  of  Other  Defences.— in  an  action  of 
slander,  for  saying  of  the  plaintiff,  1st,  "G.  Hancock 
(plaintiff)  has  stolen  my  slave;"  2d,  "G.  Hancock 
(plaintiff)  has  taken  my  slave,  and  I  will  have  him 
sent  to  the  penitentiary  for  it;"  8d,  "G.  Hancock." 
etc.  Defendant,  after  pleading  "not  ffuilty"  to  the 
whole  declaration  plead  Justification  to  the  2d  count 
L.e.  because,  etc.,  he  did  take  a  slave  named  Nan, 
the  property  of  the  defendant,  out  of  his  possession, 
in  such  manner  and  with  such  intention,  as  would 
subject  him  to  the  punishment  mentioned  by  the 
defendant"  Held,  to  support  the  plea  of  Justifica- 
tion to  the  second  count  in  this  declaration,  it  was 
sufficient  for  the  defendant  to  show  that  the  slave 
Nan  had  been  a  long  time  in  his  possession  as  a 
slave,  and  was  purchased  by  him  as  such,  notwith- 
standing the  pendency  of  a  suit  at  that  time  by 


Nan  for  her  freedom.  Hook  v.  Hancock,  5  Manf . 
549. 

Insanity  •  Defence  to  Slander.— It  is  a  sufficient 
ground  of  equity  for  a  perpetual  injunction  to  m 
Judgment  in  slander,  that  at  the  time  of  speakinff 
the  defamatory  words,  and  when  the  Judgment  was 
obtained,  the  complainant  in  the  bill  (who  waa 
defendant  at  law)  was  insane,  or  in  a  state  of  par- 
tial mental  derangement  on  the  subject  to  whlcli 
those  words  related.  Homer  v.  Marshall,  6  Manf. 
466.  See  also,  Wlthrow  v.  Smithson.  87  W.  Va.  787, 17 
S.  E.  Rep.  816. 

Repetition  No  Defence.— A  defendant  who  haa  cir- 
culated a  slander  about  a  young*  fftrl,  cannot  offer 
evidence  to  prove  that  others  had  heard  the  same 
slander.  It  is  no  excuse  for  him  that  others  had 
heard  the  same  slander  after  he  himself  had  aet  it 
ffoinsr.  Blackwell  v.  Landreth,  90  Va.  748,  19  S.  B. 
Rep.  791;  Cheat  wood  v.  Mayo,  SMunf.  16:  Dillardv. 
Collins,  25  Gratt  848. 

Words  Spoken  In  the  Heat  of  Paaalon.— It  is  no  de- 
fence or  Justification  for  the  defendant  that  he  naed 
the  words  charred,  in  the  heat  of  passion,  provoked 
by  the  plaintiff's  quarrelsome  and  insulting'  words. 
McAlezander  v.  Harris.  6Munf.  466:  Dillard  v.  Col- 
lins, 25  Gratt  848. 

d.  Apoloot  IN  Mmo ATioN.—In  any  action  for  def- 
amation the  defendant  may  fflve  the  truth  in  evi- 
dence as  a  Justification  for  the  slanderous  words, 
or  an  apology  in  mitigation  of  damages.  Va.  Code 
1887,  «  8865;  Code  of  West  Virginia,  ch.  180,  %  47. 

e.  Onb  SiiANDBB  CAimoT  Bs  Sbt  Off  aqaihbt  ah- 
OTHBB.— It  is  no  defence  in  an  action  of  slander, 
even  in  mitigation  of  danlasres,  that  previous  to  the 
speaking"  of  the  slanderous  words  laid  in  the  decla- 
ration, the  plaintiff  had  used  equally  offensive  and 
insultinff  words  towards  the  defendant  Bourland 
V.  Eldson,  8  Gratt  87;  Chaffin  v.  Lynch,  88  Va.  106, 
1  S.  E.  Rep.  808. 

Specification  of  Pacts  as  Justification.- When  a  de- 
famatory charg'e  is  made  in  general  terms,  it  can 
only  be  justified  by  specification  of  the  facts  which 
are  relied  on  to  establish  its  truth.  Amos  v.  Stock- 
ert  (W.  Va.),  84  S.  E.  Rep.  881. 

X.  BVlDBNCa 

1.  SCOPE  OF  THIS  SECTION.— Under  the  head 
of  evidence  only  such  matters  will  be  discussed,  as 
do  not  fall  under  the  other  heads  in  this  note.  So, 
for  further  authority,  reference  is  made  to  sections 
on  Publication,  Malice,  and  Damagres. 

Admissions— Res  Oests.— In  an  action  for  libel,  a 
witness  cannot  testify  to  a  conversation  he  has  had 
with  the  general  manacrer  of  the  defendant  com- 
pany several  weeks  after  the  writing*  of  the  defam-* 
atory  letter,  as  it  is  hearsay.  And  the  alleged 
admissions  that  the  general  manag-er  made  in  the 
above-mentioned  conversation,  cannot  be  consid- 
ered in  evidence  a^rainst  the  defendant  company, 
because  they  were  made  several  weeks  after  the 
letter  complained  of  was  written,  and  hence  do 
not  form  a  part  of  the  res  oesUB,  Reusch  v.  Roanoke 
Cold  Storage  Ck>.,  91  Va.  584,  22  S.  E.  Rep.  868. 

Proof  of  Negative.— H.  swore  in  an  affidavit  that  L. 
had  engaged  to  pay  certain  taxes,  Li.  said  tliat  the 
statement  was  false,  that  it  was  all  a  lie  and  that  he 
would  have  H.  indicted  for  perjury.  H.  brought  an 
action  for  slander  against  Li.  and  he  pleaded  a  Justi* 
ficatlon.  and  the  court  held  that  the  onusprobamSi 
was  on  the  defendant  to  prove  that  the  plalntiirs 
affidavit  was  false,  even  though  it  required  the 
difficult  task  of  proving  a  negative,  contrary  to  the 
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flreneral  rule  that  he  who  holds  the  afflrmatiYe  of 
the  issue  must  pro7e  it.  Hinchman  y.  Lawson,  6 
LeiffhttS. 

2.  EVIDENCE  IN  SUPPORT  OP  CHARACTEB.— 
Even  before  the  defendant  has  introduced  any  evi- 
dence, in  an  action  for  libel,  the  plaintiff  may 
introduce  evidence  to  prove  that  prior  to  the  publi- 
cation of  the  libel,  his  general  character  for  truth 
and  honesty  had  been  rood,  and  the  plaintiff  is  not 
precluded  by  the  presumption  that  the  law  indulges 
in  his  favor,  that  his  character  is  ffood,  until  the 
contrary  appears.  Adams  v.  Lawson,  17  Gratt.  260, 
MO;  Shroyer  v.  Miller,  8  W.  Va.  168. 161. 

General  Character  of  the  Plaintiff.— It  is  Inadmis- 
sible to  allow  proof  of  the  general  character  of  the 
plaintiff,  as  an  insnltiuff.  provoking  and  Quarrel- 
some man,  and,  that  Wore  the  speaking-  of  the 
words  imputed  to  the  defendant,  the  plaintiff  was 
in  the  habit  of  vilif  yiuff,  provoking  and  insulting 
the  defendant  and  his  family.  Everything  that 
happened  at  the  time  is  admissible,  as  a  part  o1  the 
r«M  oMtcB,  and  nothing  else.  McAlexander  v.  Harris, 
6Munf.  46& 

General  Bed  Character  of  Plaintiff  for  Veracity  .—In 
an  action  for  slander  for  falsely  accusing  the 
plaintiff  of  perjury,  it  is  well  settled  that  the  de- 
fendant may  offer  proof  of  the  general  bad  char- 
acter of  the  plaintiff  for  veracity  although  it  be 
not  in  issue,  for  the  general  character  of  the 
plaintiff  is  in  issue  in  every  declaration  in  slander, 
and  moreover  it  is  always  to  be  considered  by 
the  jury  in  mitigation  of  damages,  for  "certainly 
one  of  disparaged  fame,  is  not  entitled  to  the  same 
measure  of  damages,  with  one  whose  character  is 
unblemished.**  This  is  true  for  actions  under  the 
statute  as  well  as  at  common  law.  McNutt  v. 
Young.  8  Leigh  642;  Moseley  v.  Moss,  6  Oratt.  684. 

Evidence  Must  Be  Relevant.— In  an  action  for  slan- 
der it  is  inadmissible  to  ask  a  witness  what  the 
habits  of  the  neighbors  were  with  reference  to 
social  intercourse  with  the  plaintiff,  and  upon  a 
charge  of  horse  stealing,  it  is  inadmissible  to  ask  a 
witness  as  to  rumors  in  the  neighborhood  that  the 
plaintiff  had  stolen  a  hog,  the  rule  being  that  though 
the  general  bad  character  of  the  plaintiff  is 
admissible  in  evidence,  under  the  pleas  of  not 
guilty  and  justification,  yet  the  enquiry  must  be 
limited  to  that  specific  matter  with  which  he  is 
charged.    DlUard  v.  Collins,  26  Gratt  860. 

A  defendant  canndt  introduce  evidence  of  a  flg-ht 
had  between  the  plaintiff  and  defendant,  prior  to  the 
uttering  of  the  slanderous  words,  on  the  ground 
that  the  plaintiff*s  counsel  had  referred  to  this  fight 
in  his  opening  statement  to  the  Jury,  for  it  has  no 
connection  with  the  utterance  of  the  slanderous 
words.    Barman  v.  Cundlff,  83  Va.  280,  246. 

inipcaclinientofWItneMes— In  an  action  for  slan- 
der, the  defendant  may  Introduce  evidence  to  prove 
particular  facts,  showing  that  the  plaintiff's  wit- 
nesses had  feelings  of  ill-will  towards  him,  for 
although  particular  facts  of  hostility  cannot  be 
proved  to  impeach  the  credit  of  witnesses,  when 
supported  by  general  reputation;  still  hostility 
towards  one  of  the  parties  is  not,  in  its  nature,  a 
matter  of  general  reputation,  and  if  proved  at  all, 
must  be  proved  by  particular  facts  and  circum- 
stances.   Bixey  V.  Bayse,  4  Leigh  880. 

Iipearhment  of  Character  for  Veracity.— A  witness 
cannot  testify  to  particular  facts,  in  order  to  dis- 
credit a  witness,  to  whose  general  character  for 
veracity  he  had  before  borne  testimony,  for  the 
credit  of  a  witness  can  be  Impeached  by  general 


evidence  only,  and  not  by  evidence  of  particular 
facts  of  falsehood.   Rlxey  v.  Bayse,  4  Leigh  890. 

Perfury— Proof— Record.— In  an  action  for  slander, 
upon  a  charge  by  the  defendant  that  the  plaintiff, 
as  a  witness  before  a  court  of  record,  was  guilty  of 
perjury,  the  record  must  first  be  produced  to  show 
that  the  evidence  was  material,  the  record  being 
the  best  evidence  of  that  fact,  and  until  this  is  done 
a  witness  will  not  be  allowed  to  testify  to  what  was 
sworn  upon  the  trial  in  question.  Kirtley  v.  Deck,  8 
H.&M.  888.- 

XI.  DAflAGBS. 

1.  SPECIAL  DAMAGE.— Where  words  are  not 
actionable  per  m,  because  they  do  not  impute  a 
crime  to  the  plaintiff,  or  the  having  of  a  contagious 
disease,  or  do  not  affect  him  in  his  trade,  profession 
or  calling,  etc.,  then  there  must  be  an  averment 
and  proof  of  special  damage,  and  the  present  char- 
acter of  the  special  damage  suffered  must  be 
specifically  alleged  in  the  declaration,  such  as  the 
loss  of  customers,  etc.  4Min.  Inst.  (4th  Ed.)  466; 
Hansbrough  v.  Stinnett,  26  Gratt  408;  Harman  v. 
Cundlff,  82  Va.  280.  244;  Hoyle  v.  Young,  1  Wash.  160: 
Moore  v.  Bolln,  80  Va.  107,  111,  16  S.  E.  Rep.  600; 
Reusch  V.  Roanoke  Cold  Storage  Co.,  01  Va.  684,  82  S. 
E.  Rep.  856.  See  also.  Moseley  v.  Moss,  6  Gratt  688; 
Payne  v.  Tancll.  08  Va.  262,  86  S.  E.  Rep.  726. 

Filing  a  Mechanic's  Uen.— The  filing  of  a  mechanic's 
lien  by  a  subcontractor,  prematurely,  and  without, 
authority  of  law,  is  actionable  per  quod.    Va.  Code,  S 
2476;  Moore  v.  Rolln,  80  Va.  110, 16  S.  E.  Rep.  62a 

Loss  of  Customers  as  Special  Damage.— In  an  action 
for  libel  under  section  2807  of  the  Va.  Code,  where 
no  special  damage  is  claimed  except  from  loss  of 
customers,  no  proof  can  be  received  of  the  loss  of 
any  customers  except  those  mentioned  in  the  decla- 
ration. Reusch  V.  Roanoke  Cold  Storage  Co.,  01  Va. 
684,  22  S.  £.  Rep.  866. 

Names  Need  Not  Be  Alleged.— In  an  action  for  libel 
for  prematurely  filing  a  mechanic's  lien,  the  decla- 
ration should  allege  some  special  damage  to  the 
plaintiff,  where  the  language  of  the  lien  does  not 
necessarily  import  injurious  defamation,  but  it  is 
not  necessary  to  give  the  name  of  any  one  whose 
custom  has  been  lost  to  the  plaintiff.  Moore  v. 
Rolin,  80  Va.  107,  16  S.  £.  Rep.  620. 

2.  ELEMENTS  OF  DAMAGES  IN  GENERAL. 
Bxemplary  Damages— Wealth   of  Defendant.— It  is 

proper  to  instruct  the  jury  that,  if  they  believe  from 
the  evidence  that  the  defendant  spoke  the  defama- 
tory words,  and  was  actuated  by  actual  malice 
towards  the  plaintiff,  they  may  give  exemplary 
damages,  that  the  defendant's  wealth  is  to  be  con- 
sidered, only  so  far  as  it  tends  to  show  his  rank  and 
infiuence  in  society,  but  not  to  show  his  ability  to 
pay.  Harman  v.  Cundlff,  82  Va.  246;  Womack  v. 
Circle,  20  Gratt  102,  201.  See  also,  4  Min.  Inst 
(4th  Ed.)  464. 

Particular  Bad  Traits.— Particular  bad  traits  of  the 
plaintiff,  in  no  way  connected  with  the  defamatory 
charge,  cannot  be  shown  in  mitigation  of  damages. 
McAlexander  v.  Harris,  6  Munf.  466.  See  also, 
Cheatwood  v.  Mayo,  6  Munf.  16. 

Apology.— Under  the  statutes,  the  defendant  may 
show  in  mitigation  of  damages  that  before  the 
commencement  of  the  action,  or  as  soon  thereafter 
as  possible,  he  offered  an  apology  to  the  plaintiff  for 
his  defamatory  words.  Va.  Code  1887,  S8875;  Code  of 
W.  Va.,  ch.  180,  S  47. 

Truth  In  Mitigation  of  Damages.— Under  the  statute 
of  insulting  words,  it  is  admissible  to  give  in  evi- 
dence under  the   general  issue,  the  truth  of  the 
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slanderous  words,  not  as  a  bar  to  tbe  action,  bat  In 
mitigation  of  damages,  because,  under  tbe  statute, 
tbe  trutb  could  not  be  pleaded  in  bar,  and  it  was 
proper,  tbat  it  sbould,  in  some  manner,  be  brouffbt 
before  tbe  Jury.  Moseley  ▼.  Moss,  6  Oratt  5S4; 
Brooks  V.  Calloway,  12  Lelsrb  460.  But  see  Sweeney 
V.  Baker,  18  W.  Va.  158,  204;  Amos  v.  Stockert 
( W.  Va.).  84  S.  E.  Rep.  826.  But  see  Va.  Code  1887,  S 
3875;  code  of  W.  Va.  cb.  180,  $47. 

In  an  action  for  slander  at  common  law,  eridence 
is  not  admissible  under  tbe  g-eneral  issue  in  miti- 
gation of  damages,  wbicb  proves  or  tends  to  prove 
in  any  form  or  sbape.  tbe  trutb  of  tbe  words.  But, 
on  tbe  otber  band,  wbere  defamatory  words  point 
to  a  specified  act  of  tbe  plaintiff,  and  tbe  evidence 
offered  in  mitigation  of  damages  neltber  proves 
nor  tends  to  prove,  or  upon  tbe  wbole  negatives  tbe 
trutb  of  tbe  words,  it  is  admissible,  wbere  it  sbows 
tbe  improper  conduct  of  tbe  plaintiff  in  relation  to 
tbe  transaction  in  question.  Bourland  v.  Eldson,  8 
Gratt.  27;  Cbeatwood  v.  Mayo,  5  Munf .  16;  McAlex- 
ander  v.  Harris,  6  Munf.  465:  Moseley  v.  Moss.  6 
Gratt  584. 

Perjury.— In  an  action  for  slander  for  cbarglng-  tbe 
plaintiff  witb  perjury  in  a  judicial  proceedinir. 
tbouffb  it  is  improper  to  permit  tbe  defendant  to 
prove  tbe  falnty  of  ths  plaintiff's  toords,  and  tbus  fix 
upon  blm  tbe  cbarsre  of  perjury  indirectly,  yet  be 
may  prove  what  those  words  were,  in  mitiflration  of 
damages.    Grant  v.  Hover,  6  Munf.  18. 

Oeneral  Bad  Character  of  Plaintiff. —Under  plea  of 
"not  ffuilty"  tbe  defendant  may  sbow,  In  mitigation 
of  damacres.  tbe  general  bad  cbaracter  of  tbe  plain- 
tiff for  bonesty.  Dlllard  v.  Collins,  25  Gratt  855; 
McNutt  V.  Younff,  8  Lelffb  542. 

CIrcamstances  of  Suspicion.— In  order  to  justify  a 
slanderous  cbarsre,  proof  of  circumstances  of  sus- 
picion, not  amounting  to  full  justification,  are  not 
admissible,  under  tbe  general  issue,  in  mitlgration 
of  damages.  Sucb  a  proceeding  is  altoffetber  inad- 
missible, belnff  not  only  contrary  to  justice  and 
policy,  but  also  injurious  to  tbe  plaintiff,  as  tendinsr 
to  entrap  and  surprise  bim  at  tbe  trial.  McAlexan- 
der  V.  Harris.  6  Munf.  466;  Cbeatwood  v.  Mayo.  5 
Munf.  16;  Sweeney  v.  Baker.  18  W.  Va.  206.  But  see 
Va.  Code,  cb.  176.  S  44  (also  in  force  in  W.  Va.),  for 
tbe  cbauffe  it  wrouffbt  in  tbe  above  rule. 

Retraction.— Repetition  of  tbe  slander,  proving 
tbe  defendant's  ill-will  towards  tbe  plaintiff,  may 
be  ffiven  in  evidence  by  way  of  affsrravation.  Ex  eon- 
seoturUi,  tberefore.  tbe  defendant  may  ffive  retrac- 
tion in  evidence,  by  way  of  mltlsration  of  damacres. 
McAlexander  v.  Harris.  6  Munf.  466. 

Standing  of  tlie  Parties.— In  ascertaining  tbe  meas- 
ure of  damages,  it  Is  proper  for  tbe  jury  to  consider 
tbe  plaintiff's  standing  and  tbat  of  tbe  defendant 
Harman  v.  Cundlff,  82  Va,  280. 

Cliaracter  of  Piaintiff.— As  it  is  admissible  for  a 
plaintiff  to  Introduce  a  witness  to  testify  to  bis  gen- 
eral cbaracter.  wben  speaking  on  oatb  and  when 
not  on  oatb,  as  a  man  of  trutb,  a  fortiori  is  it  admis- 
sible for  tbe  defendant  to  cross-examine  tbe  wit- 
ness as  to  tbe  plaintiff's  ireneral  moral  cbaracter, 
as  the  character  of  tbe  prosecutor  Is  of  some  Impor- 
tance in  estimating  tbe  quantum  of  damages,  and  it 
Is  no  hardship  in  holding  tbat  a  plaintiff  suinff  for 
bis  character  must  come  prepared  to  defend  it  from 
general  attacks.  Lincoln  v.  Cbrlsman.  10  Leiffb 
888;  McNutt  v.  Younff.  8  Leiffb  542;  4  Mln.  Inst  (4tb 
Ed.)  460. 

Antecedent  and  5ai»seqnent  Slanders.— When  tbe 
words  laid  in  tbe  declaration  have  been  proved. 


then  evidence  of  tbe  speaking  of  like  words,  ante- 
cedent and  subsequent  to  tbe  words  IsUd,  is  admis- 
sible. As  tbe  words  are  admitted  only  to  effect  tbe 
measure  of  damages,  it  would  be  contrary  to  both 
reason  and  authority  to  admit  such  evidence  before 
proof  of  tbe  words  laid.  Hansbrouffb  v.  Stinnett  85 
Gratt  506;  Harman  v.  Cundlff,  88  Va.  245. 

Damages  Bzoessive.  —  In  an  action  for  Ubel.  the 
court  will  not  grant  a  new  trial  on  the  gronndthat 
tbe  damages  are  excessive,  unless  they  are  so  enor- 
mous as  to  furnish  evidence  of  prejudice,  partiality, 
passion  or  corruption  on  the  part  of  tbe  Jury. 
$8,000  was  not  considered  excessive  In  tbe  case  cited 
below.  Sweeney  v.  Baker.  18  W.  Va.  156, 81  Am.  Rep. 
757. 

Inadequate  Damages.— It  is  rare  tbat  the  conrt  will 
disturb  a  verdict  on  tbe  ground  tbat  tbe  damages 
are  too  small.  Ward  v.  White,  86  Va.  217,  0  S.  E.  Rep. 
1021.  But  wbere  a  candidate  for  office  circulates  a 
false  and  slanderous  report  about  a  young  girl  liv- 
ing in  the  family  of  bis  opponent  and  of  bitherto 
unblemished  name  and  fame,  stating  tbat  she  had 
been  delivered  of  a  bastard  child,  and  tbat  he 
believed  It  was  his  opponent's,  a  verdict  upon  such 
a  charge,  for  five  dollars  will  be  set  aside  as  being 
so  palpably  and  grossly  inadequate  as  to  shock  tbe 
moral  sense  of  every  jtist  man.  Blackwell  v.  LmUi- 
dreth,  00  Va.  748, 10  S.  E.  Rep.  701. 

Tbe  act  of  the  Assembly  (1  Rev.  Code  5ia  S  06), 
authorizes  tbe  granting  of  a  new  trial,  in  an  action 
for  slander,  when  the  damages  found  by  tbe  Jury 
are  manifestly  too  small.    Rixey  v.  Ward,  8  Rand. 

XII.  PLBADINQ  AND  PRACTlCe. 

Declaration  under  the  Statute.— In  an  action  of 
slander,  if  the  plaintiff  proceeds  under  tbe  statute, 
be  must,  in  bis  declaration,  aver  that  tbe  words 
from  their  usual  construction  and  common  accepta- 
tion are  construed  as  insults,  and  tend  to  violence 
and  breach  of  the  peace,  or  else  employ  some  otber 
or  equivalent  averments  to  denote  tbat  tbe  words 
are  actionable  under  the  statute.  Hogan  t.  Wll- 
moth,  16  Gratt  80;  Moseley  v.  Moss,  6  Gratt  514: 
Payne  v.  Tancli,  08  Va.  262,  85  S.  E.  Rep.  725. 

Declaration    for   Common-Law    Defamatloa. — And 

where  the  declaration  does  not  sbow  by  pzx>per 
averments,  that  the  action  is  under  tbe  statute,  it 
may  be  demurred  to  as  defective,  unless  it  sets  out 
properly,  and  in  substantial  compliance  witb  tbe 
rules  of  pleading,  such  a  charge  as  constitutes 
defamation  at  common  law,  and  If  the  words 
charged  do  not  amount  to  slander  they  cannot  be 
helped  by  the  innuendo.  Hogan  v.  Wllmotb.  16 
Gratt  80;  Moseley  v.  Moss.  6  Gratt  684;  Sweeney  ▼. 
Baker.  18  W.  Va.  210;  Shroyer  v.  Miller.  8  W.  Va. 
168;  Argabright  v.  Jones.  46  W.  Va.  144,  32  S.  E.  Bcp. 
006. 

Judicial  Proceedings— Necessary  Allegatioas. — if  a 
declaration  on  its  face  sbows,  tbat  tbe  lilielons 
matters  complained  of  were  published  in  tbe  dne 
course  of  legal  procedure,  it  will  be  held  f  atallr 
defective  on  general  demurrer,  unless  it  furtber 
shows,  that  tbe  libelous  matters  complained  of  are 
not  absolutely  privileged  publications  under  tbe 
general  rule,  tbat  all  such  publications  are  so  prlT- 
ileged,  by  alleging  facts  tbat  bring  it  within  some 
exceptions  to  this  general  rule,  sucb  as,  tbat  tbe 
court  bad  no  jurisdiction,  or  that  tbe  iibeloos 
matters  alleged  were  not  pertinent  to  sucb  Jadldal 
procedure.    Johnson  v.  Brown,  18  W.  Va.  71. 

Alternative  Allegations.— A  declaration  in  slander 
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laying  botli  connts  in  the  alternative,  that  is  to  say, 
Uiat  the  defendant  spoke  certain  words,  or  words  of 
the  same  import,  isi  srood  after  verdict.  Bell  v. 
BacTff.  4  Mnnf.  260. 

Variance  Immaterial— Amendment.— Where  a  dec- 
laration charges  that  the  slanderous  words  were 
uttered  in  the  presence  of  three  named  persons,  and 
proof  is  that  one  of  the  three  was  not  present,  the 
declaration  may  he  amended  at  the  trial  as  the 
variance  is  immaterial.  Harman  v.  Cnndlff,  82  Va. 
239:  Hansbrouirh  v.  Stinnett,  35  Qratt  496,  distln- 
ndshed  in  above  case. 

Esaentials  of  Qood  Count  at  Common  Law.— To  con- 
stitute a  ffood  connt  for  slander  at  common  law 
npon  a  charge  of  having  committed  an  offence,  it  is 
held  that  the  charg-e  of  the  defendant,  if  true,  must 
amount  to  such  an  offence  or  crime  as  would  sub- 
ject the  plaintiff  to  the  punishment  annexed  to  it 
Shroyer  v.  Miller,  8  W.  Va.  168. 

Wben  Distinct  Libels  May  Be  Charflred  in  Same  Count. 
—If  a  declaration  in  a  libel  suit  sets  forth.  In  what  is 
drawn  in  the  form  of  one  count,  that  the  defendant 
on  a  ^ven  day  published  a  libel  against  the  plaintiff, 
containinsr  in  one  part  certain  specified  libelous 
allegations,  and  also  containing'  in  another  part 
certain  other  specified  libelous  allegations  of  an 
entirely  different  character,  this  Is  nevertheless  but 
one  count,  it  being  entirely  formal,  by  the  rules  of 
common  law.  to  set  forth  in  this  manner  all  the 
libelous  allegations  published  at  one  time.  Sweeney 
V.  Baker,  18  W.  Va.  168. 

Blendins  of  Common  Law  and  Statutory  Slander  In 
5aae  Count.— It  is  a  well-settled  principle  of  law. 
that  common-law  and  statutory  causes  of  action  for 
slander  cannot  be  blended  in  the  same  count. 
Chaffln  V.  Lynch,  83  Va.  116,  1  S.  £.  Rep.  803;  Payne 
V.  Tancil,  96  Va.  266,  86  S.  £.  Rep.  726;  Moseley  v. 
Moss,  6  Gratt  647;  Bourland  v.  Eidson,  8  Oratt  89; 
Sweeney  v.  Baker,  13  W.  Va.  158. 

General  Plea  of  Justification- Repleader.— In  e<ue  for 
tland^,  if  the  defendant  pleads  the  word  "justifica- 
tion** only  and  the  plaintiff  replies  generally,  a  ver- 
dict for  the  defendant  should  be  set  aside  and  a 
repleader  awarded;  but  a  verdict  for  the  plaintiff 
ouffht  not  to  be  set  aside,  it  being  a  rule,  that  a 
repleader  is  not  gran  table  in  favor  of  the  person 
who  made  the  first  fault  in  pleading.  Kirtley  v. 
Deck.  8  H.  &  M.  388. 

Plea— Surplnsase  — Statutory  and  Common-Law 
UbeL— A  plea  ought  to  be  rejected,  which  is  an 
allegation  of  the  truth  of  a  distinct  portion  of  the 
libelous  charges,  contained  in  a  count  for  a  common- 
Jaw  libel,  and  that  It  was  published  with  good 
motives  and  justifiable  ends,  when  the  portion  of 
this  charge  was  not  at  common-law  libelous,  as  such 
a  portion  of  a  charge  inserted  in  the  declaration 
must  be  regarded  as  a  surplusage.  But  such  plea 
ought  to  be  received,  if  pleaded  to  such  a  portion  of 
the  charges  in  a  count  in  a  suit  brought  under  the 
statute  for  insulting  words,  as  no  distinct  portion  of 
such  charges  can  be  treated  by  the  court  as  sur- 
plusaj^e.    Sweeney  v.  Baker,  13  W.  Va.  168. 

Pleas  Must  Not  Be  Qencral— Common  L^w  and  Stat- 
ate.— A  general  plea,  that  the  libelous  matter 
charged  is  true  and  was  published  with  good  motives 
and  for  justifiable  ends,  is  not  a  good  plea,  where 
the  libelous  matter  is  a  general  charge.  In  such 
case  the  plea  to  be  good,  must  specify  the  particular 
facts  which  show  the  general  charge  to  be  true,  and 
must,  unless  the  declaration  shows  it  on  its  face, 
further  allege  the  particular  facts  which  show,  that 
the  end,  for  which  the  publication  was  made,  was 


justifiable,  and  It  would  be  insufficient,  without  so 
doing,  to  allege  generally,  that  the  motives  were 
good  and  the  ends  justifiable.  This  applies  equally 
to  suits  for  common-law  defamation,  to  libels,  and 
to  statutory  suits  for  the  publication  of  insulting 
words.    Sweeney  v.  Baker,  13  W.  Va.  158. 

Plea  Need  Not  Deny  Express  Malice.— If  the  declara- 
tion alleges  facts  showing,  that  the  libelous  allega- 
tions come  within  some  exception  to  the  general 
rule,  a  plea  denying  that  they  come  within  such 
exception,  named  in  the  declaration,  by  alleging 
that  the  court  had  jurisdiction,  or  that  the  libelous 
alleg'ations  were  pertinent  to  the  cause,  as  the  case 
may  be,  is  a  good  plea  In  bar,  though  it  does  not 
deny  express  malice.   Johnson  v.  Brown,  13  W.  Va.  71. 

Judicial  Prooeedings  — Pertinent  — Honest  Belief.— 
Moreover,  a  plea,  that  the  libelous  matters  com- 
plained of  were  only  published  in  the  pleadings  in 
a  cause,  instituted  according  to  the  regular  course 
of  judicial  procedure,  and  that  the  defendant  had 
reasonable  cause  to  believe  and  did  actually  believe, 
that  they  were  pertinent  to  the  cause,  is  a  good  plea 
In  bar ;  and  such  a  plea  need  not  deny  express 
malice.    Johnson  v.  Brown,  18  W.  Va.  71. 

When  Plea  Must  Deny  Malice.— But  if  there  Is  no 
allegation  in  the  plea,  that  the  libelous  allecrations 
were  pertinent,  or  that  the  defendants  had  reason- 
able cause  for  believing,  and  did  actually  believe 
them  to  be  pertinent  to  the  cause,  it  must  then  deny 
malice  In  the  publication,  or  the  plea  will  not  be  a 
good  plea  in  bar.    Johnson  v.  Brown,  18  W.  Va.  71. 

Plea  of  Bankrugitcy.— In  an  action  for  slander,  a 
plea  alleging  that  since  the  action  was  brought  the 
plaintiff  had  been  adjudged  a  bankrupt,  should  be 
rejected.    Dillard  v.  Collins,  26  OratL  848. 

Special  Pleas  of  Justification.— in  an  action  for 
defamation,  where  a  special  plea  of  justification  is 
permitted  to  be  filed,  which  undertakes  to  justify 
all  the  charges  In  the  declaration,  but  is  insufficient 
in  its  specifications  as  to  any  one  of  them,  and  other 
special  pleas  are  filed,  justifying,  by  proper  speci- 
fications, certain  of  the  charges,  and  on  the  trial  it 
appeared  that  the  defendant  offered  no  evidence 
to  the  jury  to  prove  the  truth  of  any  of  the  charges 
not  specifically  justified  in  such  other  pleas,  the 
appellate  court  will  regard  the  filing  of  this  Insuffi- 
cient plea,  a  harmless  error.  Amos  v.  Stockert 
(W.  Va.),  84  S.  E.  Rep.  821. 

Truth  Must  Be  Specially  Plead.— In  an  action  for 
defamation,  if  the  defendant  would  rely  on  the 
truth  of  the  matter  declared  on,  he  must  plead  it 
specially,  or  he  cannot  give  it  In  evidence  at  the 
trial.    Amos  v.  Stockert  <W.  Va.),  34  S.  E.  Rep.  821. 

When  an  Anrmvation  When  a  Mitigation  of  Dam- 
•ges.— If  a  plea  of  justification  is  filed,  and  is  entirely 
or  very  slightly  sustained  by  the  evidence,  the  flllng^ 
of  such  a  plea  is  an  aggravation  of  the  damages, 
the  jury  should  find  under  the  plea  of  not  guilty  : 
but  If  the  evidence  is  strong  to  sustain  the  plea  of 
justification,  though  it  falls  to  establish  fully  this 
defence,  yet  It  would  tend  to  show  a  less  degree  of 
malice  on  the  part  of  the  plaintiff  in  uttering  the 
words  of  publishing  the  libel,  and  should  there- 
fore be  regarded  as  a  mitigation  of  damages.  The 
above  rule  is  sustained  by  the  weight  of  authority. 
Sweeney  v.  Baker,  18  W.  Va.  206. 

Charge  of  Perjury— Justification— Plea.— To  sustain 
a  plea  justifying  a  char^re  of  perjury,  the  defendant 
must  prove:  (1)  that  the  evidence  was  false  ;  (2) 
that  it  was  about  a  matter  or  thing  material  to  the 
investigation ;  (3)  that  It  was  wilful,  or  corruptly, 
knowingly,  and  intentionally  given  contrary  to  the 
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tmtli.    McClauffherty  v.  Cooper,  89  W.  Va.  818,  19  S. 

£.  Rep.  415. 

Perjury— Plea  Must  Allege  Materiality.  —  A  plea 
Jnstifyinff  a  charge  of  perjury  must  allege  that  the 
matter  or  thing*  about  which  the  false  words  were 
spoken  was  material  to  the  issue:  otherwise  it  is 
bad.    McClauffherty  v.  Cooper,  89  W.  Va.  818, 19  S.  ES. 

Rep.  416. 
Statute  of  iBSultlnff  Words— Joinder  In  Demurrer— 

As  the  statute  of  insulting  words  says  that  no  de- 
murrer shall  preclude  a  Jury  from  passln^r  upon 
words  that  are  insulting,  it  Is  improper  to  compel 
the  plaintiff,  in  an  action  under  this  statute,  to  Join 
in  the  defendant's  demurrer  to  evidence.  Rolland 
y.  Batchelder,  84  Va.  664.  5  S.  E.  Rep.  69S. 

Duplicity.— When  It  is  objected  that  distinct  libel- 
ous allegations  are  contained  in  one  count,  the  de- 
fendant may  plead  separately  to  either  or  both 
parts  of  the  count,  but  the  objection  cannot  be 
taken  by  demurrer  now,  as  duplicity  is  an  error  of 
form  only  and  can  only  be  reached  by  special  de- 
murrers, which  have  been  abolished.  Code  of  W. 
Va.,  ch.  126,  $  29;  Va.  Code,  ch.  16,  S  8872.  Sweeney  v. 
Baker.  18  W.  Va.  166. 

Plea  Hust  Conclude  wltb  a  Verlfllcatton  —A  plea  in 
bar,  that  the  libelous  matter  was  published  only  in 
apleadinir  in  the  regular  course  of  judicial  pro- 
cedure, and  was  pertinent  thereto,  should  conclude 
with  a  verification  by  the  record,  as  it  proposes  for 
decision  a  question  of  law,  and  not  one  of  fact 
Johnson  v.  Brown.  18  W.  Va.  71. 

Oeneral  Issue— Perjury.— In  an  action  of  slander 
for  charffinff  the  plaintiff  with  perjury  in  a  Judicial 
proc^edinff,  the  defendant  on  the  plea  of  not  fimilty 
(thouffh  not  permitted  to  show  the  falsity  of  the 
words  sworn  to  by  the  plaintiff)  may  prove  what 
those  words  were,  in  mitigation  of  damacres.  Grant 
V.  Hover,  6  Mnnf.  18.  See  also,  McClauffherty  v. 
Cooper,  89  W.  Va.  818,  19  S.  E.  Rep.  416;  Brooks  v. 
Calloway,  12Iieiffh466. 

Truth,  Qood  Motives- Qeneral  lssne.—The  truth,  and 
that  the  publication  was  made  with  ffood  motives 
and  for  justifiable  ends  cannot  be  riven  in  evidence 
under  the  general  issue.  Sweeney  v.  Baker,  18  W. 
Va.  168  ;  Amos  v.  Stockert  (W.  Va.),  84  S.  E.  Rep.  881. 

Matters  of  Bzcuse  5bown  under  Plea  of  Not  Qnilty.— 
In  an  action  for  slander  under  the  plea  of  not  guilty, 
the  defendant  may  in  mitigation  of  damages  prove 
any  facts  as  to  the  conduct  of  the  plaintiff  in  rela- 
tion to  the  transaction  which  was  the  occasion  of 
the  slanderous  words  complained  of,  which  tend  to 
excuse  him  for  uttering  the  words,  provided  the 
facts  do  not  prove  or  tend  to  prove  the  truth  of  the 
charge  complained  of,  but  in  fact  relieve  the  plain- 
tiff from  the  imputation  involved  in  it  Bourland 
V.  Eldson,  8  Gratt  27. 

Qeneral  Issue— Oeneral  Bad  Character  for  Veracity.— 
Under  the  plea  of  not  guilty,  the  defendant  may 
show,  in  mitigation  of  damages,  the  creneral  bad 
character  of  the  plaintiff  for  veracity  when  on 
oath.  McNutt  v.  Younff.  8  Leigh  642.  See  also, 
Dlllard  V.  Collins,  28  Gratt  848. 


Mays  V.  Swope. 
July  Term,  1861,  Lewisburg. 
(Absent  Cabsll,  P.) 
Equity    Practice— 5ales  of  Land— Defect   In  Title.*— 

Thoug'h  the  vendee  of  land  has  abandoned  posses- 

*Sales  of  Land— When  Ability  to  Convey  Title  Must 

BxIsL— On  this  subject  see  foot-note  to  Goddin  v. 


sion  for  a  technical  defect  of  title,  yet  upon  a  bill  to 
enjoin  the  collection  of  the  purchase  money,  if  the 
vendor  can  make  a  ffood  title  at  the  time  of  the 
decree,  the  vendee  is  bonnd  to  take  it 

This  was  a  bill  filed  by  Edwin  May  in  the 
Circuit  court  of  Greenbrier  county,  ag'ainst 
Jonathan  Swope,  to  enjoin  a  judgment  for 
300  dollars,  with  interest  and  costs, recovered 
by  Swope  against  Mays  in  that  Court.  The 
bill  charged  that  this  judgment  was  for 
part  of  the  purchase  money  of  a  tract  of 
land  in  the  county  of  Monroe:  That  the 
complainant  had  discovered  since  the  pur- 
chase of  the  land  that  Swope  had  no  title  to 
it,  and  complainant  had  therefore  left  the 
land  of  which  he  had  taken  possession  under 
the  contract.     The  injunction  was  granted. 

Swope  answered,  insisting  he  had  a  good 
title ;  but  if  it  was  defective  he  could 
47  and  would  at  any  time,  if  *the  com- 
plainant had  su^fgested  the  defect, 
have  had  it  supplied. 

There  seemed  to  be  no  doubt  that  the  land 
had  belonged  to  Adam  Swope,  of  Pennsyl- 
vania. That  he  by  his  will,  which  was  duly 
admitted  to  probat  in  that  State,  had  author- 
ized his  executors  to  sell  the  land ;  and  that 
the  executors  had,  by  deed  bearing  date  the 
5th  of  December  1825,  conveyed  it  to  Jona- 
than Swope,  who  had  been  in  undisputed 
g>ssession  of  the  land  until  he  sold  it  to 
.  Perkins  in  1840;  which  contract  was 
rescinded,  and  he  then  remained  in  ttndis- 
turbed  possession  until  he  sold  to  the  com- 
plainant in  September  1847.  The  ground 
of  objection  seems  to  have  been  that  the 
will  had  not  been  admitted  to  probat  in  this 
State ;  and  the  executors  had  not  qualified 
as  such  here. 

Whilst  the  cause  was  pending,  the  will 
was  admitted  to  probat  in  the  County  court 
of  Monroe,  and  Samuel  A.  Swope  qualified 
as  administrator  with  the  will  annexed; 
and  he  then  pn  the  17th  of  December  1849, 
conveyed  the  land  to  Jonathan  Swope ;  and 
he  and  his  wife,  in  April  1850,  executed  a 
deed  by  which  they  conveyed  it  to  Mays; 
and  the  same  was  acknowledged  before  two 
justices  of  the  peace  so  as  to  be  ready  for 
admission  to  record. 

The  cause  came  on  to  be  heard  in  May  j 
1850,  when  the  Court  held,  that  aa  the 
defendant  had  since  the  filing  of  the  bill 
procured  a  conveyance  of  the  legal  title  to 
the  land  sold  to  the  plaintiff,  and  had  ex- 
ecuted to  him  a  deed  therefor,  the  injunc- 
tion should  be  dissolved,  but  without 
damages,    and   with   costs  to  the  plaintiff. 

Vauffhn,  14  Gratt  102.  As  authority  for  the  proposi- 
tion laid  down  in  this  foot-note,  the  principal  case 
was  cited  in  Rader  v.  Neal.  18  W.  Va.  388;  Dodson  v. 
Hays,  28  W.  Va.  SSO,  3  S.  E.  Rep.  425.  See  also,  /o^- 
note  to  Peers  v.  Bamett  12  Gratt  410. 

In  Hurst  V.  Miller,  96  Va.  41,  27  S.  E.  Rep.  891.  the 
principal  case,  Younir  v.  McClunflr«  0  Gratt  SK,  Peexa 
V.  Bamett  12  Gratt  410,  and  Daniel  v.  Lieltch.  it ; 
Gratt  19S.  were  cited  as  cases  in  which  time  was 
allowed  the  vendor  to  perfect  his  title.  See  alio, 
cases  collected  in  foot-note  to  Daniel  v.  L«eitch.  IS 
Gratt  196 
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From    this  decree    Majs   applied    to   this 
Court   for  an   appeal,    which  was  allowed. 

Price,  for  the  appellant,  insisted,  that 
Swope  had  no  title  to  the  land  when  he 
sold,  and  until  the  purchase  was  abandoned 

by  Mays,  and  therefore  it  was  not  a 
48       *case  in  which  he   would   be  allowed 

time  to  perfect  his  title.  He  referred 
to  Garnett  v.  Macon,  6  Call  308;  2  Story's 
Equ.  Jur.,  {  776,  note  1. 

Caperton,  for  the  appellee,  insisted,  that 
a  Court  of  equity  will  enforce  the  contract 
of  purchase  if  the  vendor  can  make  a  title 
at  the  decree.  He  referred  to  Hepburn  v. 
Donlop,  1  Wheat.  R.  179 ;  Hepburn  v.  Auld, 
S  Cranch's  R.  262;  Taylor  v.  Longr^orth, 
14  Peters  172;  Sngd.  on    Vend.,  p.  430,  431. 

By  the  Court.    The  decree  is  affirmed. 


Beery  v.  Homan's  Committee. 

July  Term,  1861.  Lewisbarg*. 

(Abeent  CABSiiL.  P.) 

1.  CoouBlttee  of  LAUtie— Bond  for  GonQtor  Socurlty  by 
Ordor  off  Court— Com  at  Bar.— R  the  committee  of  a 
lunatic  was  sammoned  to  give   counter  security, 
as  appeared  by  the  order  of  the  Ckinnty  court    The 
order  tlien  proceeds.  "Whereupon  the  said  R  ap- 
peared In  Court  and  acknowledged  notice  of  the 
motion,  and  with  K  and  B  ffave  the  security  as 
required  by  the  above  order,  condition  as  the  law 
directs,  which  bond  was  duly  acknowledg-ed  by  the 
parties  thereto,  and  ordered  to  be  certified."    In 
fact  the  bond  produced  was  not  a  bond  for  counter 
security,  but  was  a  new  bond,  and  though  B 
siffued  it,  his  name  does  not  appear  in  either  the 
penal  part  or  the  condition,  but  there  Is  a  blank 
in  the  penal  part  after  the  name  of  K.    HaiiO: 
ist.  SosM—SooM— Record— Com  at  Bor.— That   the 
bond  acknowledcred  and  certified  as  this  was, 
became  a  part  of  the  record,  and  Is  to  be  taken 
and  construed  with  the  order,  as  shewing  what 
was  required  by  the  Court,  and  therefore  it  must 
be  taken  that  the  Court  required  the  committee 
to  execute  a  new  bond. 
ad.  Bonds— 5lsalaff— effect.*— That  it  is  the  bond  of 
B  thouflrh  his  name  is  not  In  either  the  penal  part 
or  the  condition. 
49      •a.  Chancery  Practioo— Irrernlar  Proceedings- 
Correct  Resntts— Effectt— Case  at  Bar.— in  a 

•Boad»— Recitals— Bffect. —In  Cox  y.  Thomas,  9 
Oratt.  819.  It  is  said  :  "Though  some  of  the  persons 
named  in  the  penalty  did  not  slffu  it,  the  parties  who 
did  siffu  it  are  to  be  considered  as  the  obligors  who 
are  bound,  and  are  recited  to  have  been  admitted 
as  deputies ;  and  if  any  have  siflrned  who  are  not 
named  in  the  penalty,  that  circumstance  does  not 
Titlate  the  bond  or  dlscharg'e  them  from  its  obliga- 
tion. Luster  ▼.  Mlddlecoff,  8  Oratt  64:  Berry  v. 
ffoman^t  Committee,  8  Oratt.  48.**  See  monographic 
mote  on  "Bonds'*  appended  to  Ward  y.  Churn,  18 
Oratt  801. 

IChaocory  Practice— irregular  Proceedings— Correct 
Result*— BIfect.— For  the  proposition  tbat,  where  a 
decree  Is  right  upon  its  merlu,  the  court  will  not 
rererse  it  on  the  ground  that  the  proceedings  were 
irregular,  the  principal  case  Is  cited  and  followed  in 
Max  Meadows  Land,  etc.,  Co.  t.  McOavock.  98  Va. 
•41«,  86  S.  E.  Rep.  490. 


suit  against  several  the  bill  is  dismissed  as  to  one  ; 
but  before  the  case  is  decided  as  to  the  others,  the 
plaintiff  files  a  bill  to  review  the  decree,  and  the 
defendant  answers.  The  case  on  the  bill  of  re- 
view is  not  set  for  bearing,  nor  is  the  decree  sought 
to  be  reviewed  set  aside,  but  the  original  cause  is 
brought  on  to  be  heard  without  noticing  the  other 
case  at  all.  and  the  Court  decrees  against  the  de- 
fendant as  to  whom  the  bill  had  been  dismissed. 
Held  :  This  is  no  cause  for  reversing  a  decree 
right  upon  the  merits. 

In  May  1828,  John  Rader  was  appointed 
bj  the  County  court  of  Rockingham,  the 
committee  of  David  Homan,  a  lunatic,  and 
executed  a  bond  with  Richard  Pickering' 
and  David  Bowman  as  his  stureties.  At  the 
June  term  of  the  County  court  in  1836,  on 
the  motion  of  David  Bowman  an  order  was 
made  that  John  Rader  be  summoned  to  ap- 
pear at  the  next  court  to  give  said  Bowman 
counter  security.  The  entry  of  the  order 
then  proceeds,  ** whereupon  the  said  John 
Rader  appeared  in  Court,  and  acknowledged 
notice  of  the  motion ;  and  with  Joseph 
Kratzer  and  Abraham  Beery,  gave  the  se- 
curity as  required  by  the  above  order,  con- 
dition as  the  law  directs;  which  bond  was 
duly  acknowledged  by  the  parties  thereto, 
and  ordered  to  be  certified." 

The  bond  executed  by  these  parties, 
though  it  was  signed  and  sealed  by  Beery, 
does  not  contain  his  name  in  either  the 
penalty  or  condition  ;  but  there  is  a  blank 
after  the  name  of  Kratzer,  in  the  penalty. 
Moreover  it  is  not  a  bond  for  counter  secu- 
rity, but  is  in  the  form  of  a  new  bond  of  a 
committee. 

Sometime  subsequent  to  1836,  probably  in 
1843,  though  the  record  does  not  state  the 
time,  Rader  was  removed  from  the  office  of 
committee  of  David  Homan,  and  Abraham 
(tfincoln  was  appointed  in  his  place.  And 
in  1844  Lincoln'  instituted  a  suit  in  the 
Circuit  Court  of  Rockingham  county, 
against  Rader,  Kratzer  and  Beery,  for  the 
purpose  of  recovering  the  lunatic's  estate 
which  went  into  the  hands  of  Rader. 
SO  *At  the  May  term   1844,    Beery   ap- 

peared and  demurred  to  the  com- 
plainant's bill;  and  assigned  for  causes  of 
demurrer, 

1st.  That  the  bond  executed  in  1836  was 
executed  without  the  authority  of  the  Court 
to  which  it  is  made  payable,  and  against 
the  order  of  the  Court :  it  purporting  to  be 
a  new  bond,  and  not  a  bond  of  indemnity 
to  David  Bowman,  which  the  Court  had 
ordered  to  be  given. 

2d.  That  the  names  of  John  Rader  and 
Joseph  Kratzer,  two  of  the  obligors  in  the 
bond,  being  inserted  in  the  body  of  the 
bond,  and  the  name  of  the  defendant  being 
nowhere  inserted  therein,  it  is  not  binding 
on  him. 

The  Court  sustained  the  demurrer,  and 
dismissed  the  bill  as  to  the  defendant  Beery. 
And  at  the  October  term  of  the  Court  Krat- 
zer appeared  and  likewise  demurred  to  the 
bill,  assigning  as  ground  of  demurrer  the 
first  cause  stated  by  Beery.  This  demttrrer 
was  overruled  in  May  1845 ;  and  the   plain- 
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tiff  was  allowed  to  amend  his  bill  and  make 
Pickering:  and  Bowman,  the  sureties  to  the 
first  bond,  parties  defendants. 

In  May  1846  the  plaintiff  filed  a  bill  of  re- 
view to  the  decree  of  May  1844,  dismissing 
the  bill  as  to  Beery ;  and  in  October  1847 
Beery  filed  his  answer  relying  upon  the 
same  grounds  of  defence  upon  which  he 
rested  his  demurrer. 

In  May  1848  the  Court  directed  a  commis- 
sioner to  state  the  accounts  of  the  defendant 
Rader  as  committee  of  the  lunatic.  And 
these  being  returned,  shewing  the  amount 
due  from  Rader  to  be  527  dollars  70  cents, 
with  interest  on  233  dollars  71  cents,  a  part 
thereof,  from  the  1st  of  July  1844  until 
paid,  the  cause  was  finally  heard  in  May 
1850,  though  the  bill  of  review  was  not  set 
for  hearing,  and  there  is  no  other  indica- 
tion that  the  case  was  heard  on  the  bill  of 
review,  except  that  the  cause  was  heard  as 
to     Beery     who     was     a     defendant 

51  *only   in    that    case,    along  with  the 
defendants  in  the  original  suit.     Upon 

the  hearing  the  Court  held  that  the  bond 
executed  in  1836  by  Rader,  Kratzer  and 
Beery  was  a  valid  bond  as  to  all  of  them, 
and  that  the  execution  of  it  released  and 
discharged  the  securities  in  the  .first  bond. 
And  it  was  therefore  decreed  that  the  plain- 
tiff recover  against  these  parties,  the  sum 
of  527  dollars  70  cents,  with  interest  ac- 
cording to  the  commissioner's  report ;  and 
the  bill  was  dismissed  as  to  the  defendants 
Pickering  and  Bowman's  executor.  From 
this  decree  Beery  applied  to  this  Court 
for  an  appeal,  which  was  allowed. 

Grattan,  for  the  appellants. 
Price,  for  the  appellee. 

AL/LEN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  to  constitute 
a  valid  bond  of  the  party,  the  intention  to 
bind  himself  must  appear  on  the  face  of  the 
instrument;  that  the  signature  and  seal 
form  a  part  thereof  j  and  furnish  prima  facie 
evidence  that  the  person  so  signing  and 
sealing  the  bond  intended  to  make  himself 
a  party  thereto,  and  to  be  bound  by  the 
stipulations  thereof;  although  the  name  of 
the  party  so  signing,  sealing  and  deliver- 
ing the  bond,  may  not  be  inserted  in  the 
penalty  or  recited  in  the  condition.  The 
case  of  Bell  v.  Allen's  adm'r,  3  Munf.  118, 
does  not  actually  decide  that  the  bond  there 
offered  in  evidence,  was  not  the  bond  of 
the  security  because  his  name  did  not  appear 
in  the  body  of  the  instrument,  but  it  was 
rejected  when  offered  in  evidence,  on  the 
ground  of  an  alleged  variance  between  it 
and  the  bond  described  in  the  declaration. 
If,  however,  it  is  to  be  inferred  that  the 
case  was  decided  upon  the  ground  that 
the  bond  was  invalid  as  to  the  surety  for  the 
cause  aforesaid,  the  authority  of  the  case 
is  impaired  by  the  decisions  of  this  Court 
in   the  cases  of  Bartley   v.    Yates,  2 

52  Hen.  &  *Munf .  398 ;  Beale  v.  Wilson, 
4    Munf.    380;  Raynolds   v.    Gore,    4 

lyeigh  276;  and  was  in  effect   overruled   in 
Crawford   v.  Jarrett,  2  Leigh  630.     In  that 


case  the  name  of  one  of  the  sureties.  Shrews- 
berry,    did   not  appear  in  the  body  of  the 
writing ;  and  there  was  no  blank  left  for  the 
insertion  of  other  names ;  which  has  some- 
times  been   supposed  to  shew  an  intention 
not   to    exclude    other    parties    who    have 
signed  the  instrument.     Yet  the  said  secu- 
rity was  held  bound  upon  proof  that  he  exe- 
cuted the    instrument  with    the    intention 
of  becoming  a  party  thereto.     In  the  case  of 
a  sealed  instrument  declared  upon,  proof  of 
the  execution  thereof  becomes  necessary  by 
the    plea  of  non  est  factum  at  law  (or  the 
answer    in   chancery,    if  a  case  in  equity), 
putting   that   fact   in   issue.     The  circum- 
stance    that    the    writing  declared  on  in 
Crawford    v.    Jarrett  was   not   under  seal, 
does  not   affect   the    principle   involved  in 
this  question.     The  intention  to   become  a 
party    to,  and  be  bound  by  the  instrument, 
is  the  fact  to  be  determined  in  either  case. 
In  this  case  the  execution   of  the  bond  by 
the     surety   Abraham  Beery   was  not   de- 
nied by    the  answer,   and  therefore  in   the 
opinion  of  the  Court,  no  further  proof  of  its 
execution  was  necessary.     The  fact  of  exe- 
cution however  is  conclusively  established 
by  the  order  of  the  County  court,  from  which 
it  appears  that  the   principal  John  Rader 
appeared  in  Court,  and  with  Joseph  Kratzer 
and    Abraham    Beery,    gave   the    security 
required,   which   bond   was  duly   acknowl- 
edged by  the  parties  thereto  and  ordered  to 
be  certified. 

The  Court  is  further  of  opinion,  that  as  the 
order  of  the  County  court  sets  forth  that 
the  said  John  Rader  appeared  in  Court,  and 
with  the  said  Kratzer  and  Beery  gave  the 
security  as  required  by  the  above  order,  and 
acknowledged  a  bond  which  was  ordered  to 
be  certified,  the  bond  so  acknowledged  and 
certified  constitutes  a  part  of  the  record, 
and  must  be  taken  and  construed  with  the 

order  as  shewing  what  was  required 
53        by  the  *Court.     By   the  condition  of 

the  bond  it  appears  that  the  said 
Rader  was  required  to  execute  a  new  bond» 
and  in  pursuance  thereof  executed  the  bond 
in  the  bill  and  proceedings  mentioned,  and 
this  distinguishes  the  present  from  the  case 
of  the  Greenesville  Justices  v.  Williamson, 
12  Leigh  93.  In  that  case  the  bond  not 
being  mentioned  in  the  minute  of  the  Court 
to  have  been  required,  executed  or  accepted, 
could  not  be  regarded  as  part  of  the  record; 
and  so  the  o^er  itself  was  the  true  and 
only  record ;  and  the  new  bond  found  in 
the  office  could  not  be  looked  to  or  considered 
for  the  purpose  of  ascertaining  what  was 
done  by  the  Court.  The  principal  in  this 
case  was  summoned  to  appear  at  the  next 
succeeding  Court  to  give  counter  security; 
whereupon  he  appeared  forthwith,  and  as  the 
condition  of  the  bond  shews,  being  required 
to  execute  a  new  bond,  thereupon  executed 
the  bond  in- question,  which  was  received, 
acknowledged  in  Court  and  ordered  to  be 
certified.  Whatever  mode  of  relief  the  party 
may  apply  for,  it  is  within  the  discretion  of 
the  Court,  under  the  act  1  Rev.  Code,  chap. 
104,  i  38,  to  require  counter  security  or  a 
new    bond :  and   upon   the  execution  of  the 
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new  bond  the  securities  to  the  former  bond 
are  discharged. 

The  Court  is  further  of  opinion,  that  al- 
thongfh  it  was  irregular  to  proceed  in  the 
original  cause  until  by  a  decree  on  the  bill 
of  review,  the  decree  sustaining  the  appel- 
lant's demurrer  had  been  reversed  and  an- 
nulled, yet  the  irregularity  is  one  more  of 
form  than  substance.  The  answer  of  the 
appellant  applied  as  well  to  the  bill  of  ^  re- 
view as  to  the  original  and  amended  bills, 
the  cause  was  heard  thereon,  and  the  ques- 
tion of  law  presented  by  the  bill  of  review 
was  in  effect  adjudged  by  the  final  decree. 
The  effect  upon  the  rights  of  the  parties  is 
the  same  as  if  there  had  been  first  a  formal 
order  and  decree  on  the  bill  of  review 
54  reversing  and  annulling  the  ^former 
decree,  and  then  a  decree  giving  re- 
lief on  the  original  and  supplemental  bills. 

The  Court  is  therefore  of  opinion,  that 
there  is  no  error  in  the  decree,  and  it  is 
adjudged  and  ordered  that  the  same  be 
a£Brmed  with  damages  and  costs  to  the  ap- 
pellee.   

Luster  v.  MiddlecofF&  als. 
July  Term,  18B1,  Lewlsburff. 
[56  Am.  Dec  128.1 
(Absent  Cabell,  P..  and  Moncurb,  J.*) 

I.  Execvtors -Bond— Liability  of  PsrtlM.t-Tlie  offi- 
cial bond  of  an  executor  contains  in  the  penal 
part  the  names  of  the  executor  and  several  sure- 
ties, and  there  Is  no  blank  for  the  name  of  an- 
other: but  it  is  slg-ned  and  sealed  by  all  those 
whose  names  are  in  the  penal  part,  and  also  by 
another  person.  Hkld:  It  is  the  bond  of  the  per- 
son who  executed  it,  thoaffh  his  name  is  not  in 
the  penal  part. 

a.  Lecatoe^Death  of~DI«trilMitlon  of  Estate.— A  lega- 
tee beinfir  dead,  a  decree  for  the  distribntlon  of 
the  estate  should  be  in  favour  of  his  personal 
representative,  and  not  of  his  distributee. 

This  was  a  bill  filed  in  the  Circuit  court 
of  Botetourt  county  by  the  legatees  of  John 
Middlecoff  against  Jacob  Carper,  the  execu- 
tor, and  John  Luster,  Absalom  C.  Dempsey, 
and  others,  as  his  sureties,  for  the  purpose  of 
obtaining  a  settlement  of  the  executorial 
account  and  a  distribution  of  the  estate. 
They  charged  that  the  executor  was  hope- 
lessly insolvent ;  and  they  filed  as  exhibits 
with  their  bill  certified  copies  of  their  tes- 
tator's bill  and  the  executorial  bond. 
55  The  bond  reads,  ***  Know  all  men  by 
these  presents,  that  we,  Jacob  Carper, 
Joseph  K.  Pitzer,  John  Luster  and  Matthew 
S.  Robinson,  are  held  and  firmly  bound," 
Ac.  This  bond  was  executed  by  the  parties 
l>efore  named,  and  also  by  Absalom  C. 
Dempsey. 

•The  cause  had  been  argued  before  his  appoints 
ment. 

tThe  principal  case  cited  and  followed  in  Cox  v. 
Thomas,  9  Gratt.  819.  See  foot-note  to  Berry  v.  Ho- 
man,  8  Oratt,  48;  monographic  note  on  "Official 
Bonds'*  appended  to  San^rster  v.  Com..  17  Gratt  124; 
monographic  noU  on  "Executors  and  Adminis- 
trators." 


Dempsey  appeared  and  demurred  to  the 
bill ;  and  although  no  special  cause  of  de- 
murrer was  stated,  the  attempt  was  to  sus- 
tain it  on  the  ground  that  Dempsey 's  name 
not  having  been  inserted  in  the  penal  part 
of  the  bond  or  the  condition  it  was  not  his 
bond.  The  Circuit  court  sustained  the  de- 
murrer and  dismissed  the  bill  as  to  Demp- 
sey. 

The  cause  proceeded  as  to  the  other  par- 
ties, and  accounts  were  taken  which  shewed 
a  considerable  balance  in  the  hands  of  the 
executor,  which  was  apportioned  among  the 
legatees  according  to  their  interests;  and 
there  was  a  decree  against  the  sureties  in 
favour  of  the  legatees  for  the  sums  ascer- 
tained to  be  due  to  them  respectively.  And 
thereupon  Luster  applied  to  this  Court  for 
an  appeal. 

There  were  other  questions  in  the  cause 
which  it  is  unnecessary  to  state. 

Lackland  and  Cooke,  for  the  appellant, 
insisted,  that  the  bond  was  the  bond  of 
Dempsey ;  and  therefore  that  the  demurrer 
was  improperly  sustained.  They  referred 
to  Bac.  Abr.  title  Obligation,  letter  C ; 
2Lomax  Dig.  113;  Hartley  v,  Yates,  2  Hen. 
&  Munf.  398;  Beale  v.  Wilson,  4  Munf.  380; 
Crawford  v.  Jarrett,  2  Leigh  630;  Holman 
V.  Gilliam,  6  Rand.  39;  Clark  v.  Blackstock, 
3  Eng.  C.  L.  R.  159 ;  Bailey  on  Bills  44 ;  1 
Story's  Equ.  Jur.  {  155, 162,  166,  168;  Fonb. 
Equ.  Bookl,  ch.  1,  J  7;  1  Madd.  Ch.  49,  50; 
Wiser  v.  Blackly,  1  John.  Ch.  R.  607. 

F.  T.  Anderson,  for  Dempsey,  insisted, 
there  was  no  evidence  that  he  in- 
56  tended  to  bind  himself ;  and  *that  the 
intention  was  necessary  to  bind  him, 
and  should  appear  on  the  face  of  the  bond. 
Catlin  v.  Ware,  9  Mass.  R.  218 ;  2  Lomax 
Dig.  206;  Black.  Com.  Book  2,  p.  298;  1 
Tuck.  Com.  234,  275;  Bell  v.  Allen's  adm'r, 
3  Munf.  118.  And  he  insisted  that  if  Demp- 
sey was  not  bound  at  law  he  was  bound  in 
equity.  King  v.  Baldwin,  2  John.  Ch.  R. 
554;  Buller,  J,,  in  Straton  v.  Rastall,  2  T. 
R.  367;  People  v.  Spraker,  18  John.  R.  390; 
Moses  V.  Libingarth,  2  Rawle's  R.  428;  2 
Rob.  Pr.  37;  Commonwealth  v.  Jackson's 
ex'or,  1  Leigh  485;  Graves  v.  McNeil,  1 
Call  488;  Ward  v.  Webber,  1  Wash.  279; 
People  V.  Jansen,  7  John.  R.  "331. 

J.  T.  Anderson,  argued  the  case  for  Mid- 
dlecoff's  legatees,  but  they  were  not  partic- 
ularly interested  in  this  question. 

BALDWIN,  J.,  delivered  the  opinion  of 
the  Court. 

The  Court  is  of  opinion,  that  upon  the 
face  of  the  bill  of  the  plaintiffs,  and  of  the 
official  bond  of  Jacob  Carper,  executor  of 
John  Middlecoff  the  elder,  therewith  exhib- 
ited, the  defendant  Dempsey  must  be  re- 
garded as  one  of  the  sureties  in  the  said 
bond,  he  appearing  to  have  executed  the 
same,  although  his  name  is  not  therein 
mentioned  as  one  of  the  obligors ;  and  there- 
fore that  the  Circuit  court  erred  in  sustain- 
ing the  said  Dempsey' s  demurrer  and  dis- 
missing the  bill  as  to  him,  instead  of 
overruling   said    demurrer,    and    requiring 
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him  to  answer  the  bill,  which  error  is  to  the 
prejudice  of  the  appellant  and  of  the  ap- 
pellees Fitter  and  Robinson.  And  the  Court 
is  further  of  opinion  that  there  is  no  other 
error  in  the  decree  of  the  Circuit  court*  un- 
less it  be  in  decreeing  in  favour  of  the 
children  and  heirs  of  John  Middlecoff  the 
younger  and  the  children  and  heirs  of 
George  Middlecoff,  instead  of  their  per- 
sonal representatives ;  it  being  uncer- 

57  tain  from  the  record  whether  the  *said 
John    Middlecoff    the     jounger    and 

Greorge  Middlecoff,  sons  and  legatees  of  the 
said  John  Middlecoff  the  elder,  died  before 
or  after  the  death  of  their  father ;  and  un- 
less it  be  in  the  omission  of  the  decree  to 
state  that  the  recovery  in  favour  of  Thomas 
J.  and  Harriet  Middlecoff,  infant  children 
and  heirs  of  the  said  John  Middlecoff  the 
younger,  is  by  their  guardian  and  next 
friend :  in  regard  to  which  alleged  errors  no 
action  of  this  Court  need  be  had,  inasmuch 
as  for  the  error  above  declared  in  sustaining 
the  demurrer  of  said  Dempsey,  the  decree 
must  be  reversed  and  the  cause  remanded  to 
the  Circuit  court  for  further  proceedings  to 
be  there  had,  and  any  such  irregularities 
may  be  there  corrected,  after  enquiry  into 
the  facts  bearing  thereupon.  It  is  therefore 
adjudged,  ordered  and  decreed,  that  so  much 
of  the  said  decree  as  sustains  the  demurrer 
of  the  said  Dempsey  and  dismisses  the  bill  of 
the  plaintiffs  as  to  him,  be  reversed  and 
annulled,  with  costs  to  the  appellant  against 
the  appellees  who  were  plaintiffs,  and  said 
Dempsey.  And  it  is  further  adjudged, 
ordered  and  decreed,  that  the  said  demurrer 
be  overruled,  and  that  the  said  Dempsey  do 
answer  the  bill  of  the  plaintiffs;  and  that 
the  reports  of  the  commissioner  in  regard 
to  the  matters  of  account  be  recommitted 
in  order  that  the  same  may  be  reformed,  in 
respect  to  any  responsibility  which  may  ap- 
pear on  the  part  of  the  said  Dempsey  or  to 
any  errors  therein  which  may  be  shewn  by 
him.  And  the  cause  is  remanded  to  the 
Circuit  court  to  be  proceeded  in  as  above 
indicated. 

58  *Mann  v.  Gwinn  &  als. 
July  Term,  1861,  Lewlsbarg*. 

(Absent  CABXiiL,  P.) 

Adjouniineot  of  Court  to  Day  Certain— Failure  to  fleet 
ooThat  Day— Bffect  on  Pending  Cases.— In  apro- 
ceedlnsr  of  forcible  entry  and  detainer,  the  Court 
is  constltated  and  tlien  adjourns  to  a  day  certain. 
The  Oourt  f  alllnfl:  to  meet  on  the  day  to  which  it  is 
adjourned,  the  cause  Is  not  discontinued,  but 
stands  adjourned  by  operation  of  law,  to  the  next 
term  of  the  Ck>unty  court. 

This  was  a  case  of  forcible  entry  and  de- 
tainer in  the  County  court  of  Fayette,  by 
William  T.  Mann  against  Lockridge  Gwinn 
and  others.  The  warrant  of  the  justice  di- 
rected the  justices  and  the  jury  to  be  sum- 
moned to  meet  on  the  14th  of  November 
1849.  Accordingly  the  justices  met  and 
constituted  the  Court  on  that  day,  and  then 
on  the  motion  of  the  defendants,   the  cause 


was  continued  until  the  29th  of  March  1850, 
to  which  day  the  Court  was  adjourned. 

The  Court  did  not  meet  on  the  29th  of 
March;  but  at  the  regular  term  of  the 
County  court  in  June  the  cause  was  tried, 
and  there  was  a  verdict  and  judgment  in 
favour  of  the  plaintiff.  The  defendant  then 
applied  to  the  Circuit  court  of  Fayette 
county  for  a  supersedeas  to  the  judgment, 
which  was  ^franted ;  and  on  the  hearing  of 
the  cause  in  that  Court,  the  judgment  of 
the  County  court  was  reversed  on  the  ground 
that  the  failure  of  the  special  Court  to  meet 
on  the  29th  of  March  operated  as  a  discon- 
tinuance of  the  cause;  and  therefore  that 
the  County  court  had  no  jurisdiction  to  try 
the  case  at  the  June  term  of  the  Court. 
Mann  then  applied  to  this  Court  for  a  su- 
persedeas, which  was  awarded. 

59  *Price  and  Caperton,  for  the  appel- 
lant, and 

Reynolds,    for   the   appellees,    submitted 
the  case. 

ALLEN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of   opinion,    that  as  by  the 
act  of  3rd  January  1834,  p.  76,  it  is  provided 
that  whensoever  the  justices  summoned  to 
form  a   Court    for   the   trial  of  any  case  of 
forcible  entry,  shall   fail    to   meet,    and  no 
Court  be  formed  on  the  day  appointed,  such 
failure  shall  not  operate  a   discontinuance 
of  the  cause,  but  the  same   shall  stand  con- 
tinued until  the  next  regular  Court  of  tlie 
county  or  corporation,   whether  monthly  or 
quarterly;  the  act   by  a   fair  construction, 
applies  as  well  to  a  failure  of  the  Court  to 
meet  on  the  day  to  which  it  stood  adjourned, 
as  to  a  failure  to  meet  on  the  day  appointed 
in  the  warrant ;  and  in  either  case  the  cause 
stands  continued  to  the  next  County  cotirt, 
and   no    discontinuance    is    operated.       It 
therefore  seems  to  the  Court   here,  that  the 
judgment  of  the  Circuit  court  reversing  tbe 
judgment  of  the  County  court  is  erroneous; 
and  the  same  is   reversed   with  costs  to  tlie 
plaintiff  in  error.     And  this  Court  proceed- 
ing to  render  such  judgment  as  the  Circuit 
court  should  have  rendered,  it  is  considered 
that  the  judgment  of   the   County  coturt  be 
affirmed,    with   costs  in   the  Circuit  court 
expended.  

60  *Allen  and  Ervine  v.  Morgan's  Adnri'r 

&als. 

July  Term,  1851,  Liewisbnrfir. 
(Absent  Casell,  P.,  and  Dakdeu  J.*) 

Chancery  Practloe— Decree  between  Cedefendaatat— 

Case  at  Bar.— In  a  bill  by  a  creditor  affainst  a.u  ad- 
ministrator and  bis  sureties,  cbarffingr  a  d«ea«(:a«<f 
by  the  administrator,  and  the  liability  of  bis  sure. 
ties  for  it  thouffb  some  of  the  sureties  iusist  In 
their  answer  that  under  the  circumstances  oue 
of  the  sureties  is  liable  to  the  others,  if  ttiey  are 
liable  to  the  plaintiff,  thouffh  there  is  a  decree  for 

*JuDGB  Danibl  had  been  counsel  in  other 
out  of  which  this  orl^nated. 

tCtaanoery  Practice— Decree  between 
—In  Whitlock  v.  Gordon,  1  Va.  Dec  961,  It  is  aaia^ 
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the  plalntlif,  and  thooffh  it  appears  from  the 
proofs  that  the  devoitmii  was  occasioned  by  a  pay- 
ment of  a  debt  of  inferior  dimity  to  the  surety 
souffht  to  be  charred,  yet  it  is  not  a  proper  case 
for  a  decree  between  the  codef endants. 

This  was  a  bill  filed  in  the  Circuit  court 
of  Botetourt  county,  by  William  Morgan 
ag'ainst  William  A.  Watson,  administrator 
of  Robert  Tinsley,  and  his  sureties  in  his 
official  bond,  among  whom  were  Bernard 
Owen  and  the  appellants  James  8.  Allen 
and  Robert  Krvine.  The  bill  charged  that 
the  complainant  had,  in  1829,  recovered  a 
judgment  against  Robert  Tinsley,  in  his 
lifetime,  for  1055  dollars  96  cents,  with  in- 
terest from  the  28th  of  January  1823,  until 
paid.  That  Tinsley  died  in  1839.  That  a 
scire  facias  to  revive  the  judgment  against 
Watson  the  administrator,  was  issued  in 
April  1839,  and  served  upon  him.  That  the 
administrator  had  been  guilty  of  a  devasta- 
vit in  paying  away  the  assets  of  his  intes- 
tate's estate.  That  Tinsley  had  in  his 
lifetime  executed  a  bond  to  the  firm  of 
Watson  A  Owens,  of  which  firm  the  admin- 
istrator was  a  rartner,  for  the  sum  of  4721 

dollars  57  cents;  and  they  had, 
61        *after  Tinsley' s  death,  assigned  this 

bond  to  Bernard  Owen,  who  brought 
suit  upon  it  against  the  administrator ;  and 
that  he,  with  the  knowledge  of  the  plain- 
tiff's judgment,  had  confessed  a  judgment 
for  the  amount  of  the  bond,  with  interest, 
for  the  purpose  of  giving  the  assignee  of 
Watson  A  Owens  a  preference  over  the  other 
creditors  of  the  estate.  That  upon  this 
judg'ment  execution  was  immediately  issued, 

"In  relation  to  decrees  between  codef  endants. 
I  understand  the  rule  in  Virginia  to  be  the  same  as 
that  laid  down  by  Lords  Bldon  and  Rsdssdalb  in 
the  Hoose  of  Lords  in  the  case  of  Chanity  v.  Lord 
Dnnsany,  2Sch.  and  Lef.  089,  that  'whenever  a  case 
is  made  out  between  the  defendants  by  evidence 
arlsiniT  from  the  pleadings  and  proofs  between  the 
plaintiff  and  the  defendants,  a  court  of  equity  is 
entitled  to  make  a  decree  between  the  defendants, 
and  is  bound  to  do  so.*  McNiel  v.  Balrd.  6  Munf. 
St6;  Allen  V.  MoTQan^  8  Orattan  60;  Morria  v.  Terrell, 
t  Rand.  6 :  Munday  v.  Vawter,  8  Grattan  618  ;  Tem- 
pleman  v.  Fanntleroy,  8  Rand.  484.  There  have 
been  various  cases  decided  in  our  court  of  appeals 
rejecting  decrees  between  codefendants  (and  the 
case  of  Blair  v.  Thompson,  etc.,  11  Orattan  441.  cited 
by  the  counsel  of  the  appellants,  is  one  of  them), 
"because  the  matter  did  not  arise  from  the  proceed- 
inffB  and  proofs  between  the  plaintiff  and  defend- 
ants. But  none  of  them,  I  think,  impugn  the  rale  as 
above  laid  down  that  whenever  a  case  does  arise 
between  the  defendants  upon  such  proceedinffs  and 
proofs  it  is  the  riffht  and  duty  of  the  coart  to  decree 
between  them,  and  make  an  end  of  the  controversy, 
and  save  the  necessity  of  other  suits  and  farther 
delay  and  expenses.*' 

As  to  decrees  between  codefendants,  the  principal 
case  was  also  cited  in  Blair  v.  Thompson,  11  Qratt 
4fiO :  Watson  v.  Wiffgrinton,  28  W.  Va.  6flB.  For  f nr- 
tber.  information  on  this  subject,  see  fooUnote  to 
01air  V.  Thompson,  11  Gratt.  442 ;  foot-note  to  Ould 
yr,  Myers,  28  Gratt  884  :  foot-note  to  Glenn  v.  Clark, 
SI  Qratt.  8S;  monographic  not$  on  "Decrees"  ap- 
pended to  Evans  v.  Spurffln,  11  GratL  616. 


and  was  levied  on  the  slaves  of  the  intestate 
in  the  hands  of  the  administrator,  which 
were  sold  to  the  amount  of  2378  dollars  37 
cents. 

Watson  answered,  calling  for  ^oof  of 
the  plaintiff's  judgment  against  Tinsley, 
and  denying  notice  of  it.  But  the  scire 
facias  to  revivcthe  judgment  seems  to  have 
been  served  upon  him  ^fore  the  confession 
of  judgment  to  Owen.  The  defendant  also 
set  up  other  grounds  of  defence,  which  it 
is  not  necessary  to  notice. 

Bernard  Owen  also  answered,  taking  the 
same  grounds  of  defence  as  Watson.  The 
other  sureties,  Allen  and  Ervine,  also  an- 
swered, and  insisted,  that  if  the  plaintiff's 
judgment  was  entitled  to  priority  over  that 
of  Owen,  so  that  the  application  of  the  as- 
sets to  the  satisfaction  of  the  latter  was  a 
devastavit,  then  that  Owen  should  be  held 
responsible  personally  to  the  creditors  of 
Tinsley' s  estate,  before  resort  was  had  to 
the  other  sureties;  because  said  Owen  was 
one  of  Watson's  sureties,  as  administrator 
of  Tinsley,  and  had  no  right  to  unite  with 
him  in  the  misapplication  of  the  assets  of 
the  estate,  and  thereby  to  benefit  himself 
by  the  injury  of  his  co-sureties. 

The  accounts  of  the  administrator  were 
referred  to  a  commissioner,  who,  excluding 
the  payment  to  Owen's  debt,  reported  a 
balance  due  to  the  estate,  of  2728  dollars  51 
cents,  with  interest  on  2617  dollars  31  cents, 
a   part   thereof,  from  the  31st  of  December 

1840  until  paid. 
62  *The  cause  came  on  to  be  heard  in 

April  1846,  when  the  Court  rendered  a 
decree  in  favour  of  the  plaintiff  against  the 
defendant  Watson,  and  all  his  sureties. 
From  this  decree  Allen  and  Ervine  applied 
to  this  Court  for  an  appeal,  which  was  al- 
lowed. 

Michie,  for  the  appellants,  and  Boyd,  for 
the  appellees,  submitted  the  case  upon 
notes.  The  questions  were,  1st.  Whether 
the  Court  below  should  have  decreed  be- 
tween the  co-defendants,  without  a  cross 
bill.  And  2d.  Whether  under  any  state  of 
the  pleadings,  the  other  sureties  of  Watson 
were  entitl^  to  a  decree  over  against  Ber- 
nard Owen. 

ALLEN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  the  only 
questions  raised  by  the  issue  between  the 
complainants  and  defendants  in  the  Court 
below,  were  the  devastavit  charged  to  have 
been  committed  by  the  administrator  of 
Robert  Tinsley,  and  the  joint  liability  of 
his  sureties  in  his  official  bond  therefor; 
and  that  upon  the  case,  as  made  out  by  the 
pleadings  and  proofs  between  the  said  com- 
plainants and  defendants,  no  decree  could 
have  been  properlv  rendered  as  between  the 
co-defendants.  The  Court  therefore,  with- 
out deciding  upon  the  equities  of  the  co-de- 
fendants, as  amongst  themselves,  is  of 
opinion,  that  as  between  the  complainants 
and  defendants  in  the  Court  below,  there  is 
no  error  in  the  decree.  It  is  therefore 
adjudged  and  ordered,  that  the  same  be 
affirmed  with  costs  to  the  appellees. 
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*Rankin  v.  Roller  &  als. 


July  Term,  1861,  Lewlsbnrir. 

(Absent  CABKiiii,  P.) 

IfMtnuMiits— Failure  of  One  Party  to  Afflz  Seal— Ac- 
tioa  of  Debt  aflratiut  Ail.*— An  instrument  binding 
the  parties  thereto  to  pay  a  sum  of  money,  pur- 
ports to  be  under  their  hand  and  seals ;  but  it  is 
sig-ned  by  one  of  the  parties  without  a  seal,  and 
by  the  other  parties  with  seals,  to  their  names. 
Hbld  :  Upon  demurrer,  that  one  action  of  debt 
may  be  brought  against  all  the  parties. 

court  of  Augfusta  county,  brou^^ht  upon  the 
following  paper: 

'  $485.  One  day  after  date  we  promise  and 
bind  ourselves,  our  heirs  Ac,  to  pay  to 
George  Rankin  or  order  the  sum  of  four 
hundred  and  eigthy-five  dollars,  for  value 
received.     As  witness  our  hands  and  seals. 

Roler  A  Crawford. 
Benjamin  Weller,     [Seal.! 
'    John  W.   Roler,        [Seal.] 

The  action  was  in  the  name  of  George 
Rankin,  against  aU  the  other  parties  to 
the  paper;  and  the  declaration  complained 
against  Jacob  C.  Roler  and  John  Crawford, 
late  partners  under  the  firm  of  Roler  A 
Crawford,  Benjamin  Weller  and  John  W. 
Roler,  and  set  out  the  paper  as  a  promissory 
note  as  to  Roler  A  Crawford,  and  as  a 
writing  obligatory  as  to  Weller  and  John 
W.  Roler ;  and  charged  that  all  the  parties 
had  jointly  promised  and  bound  them- 
selves to  pay  ^c. 

The  defendants  appeared  and  pleaded 
payment ;  and  at  another  day  they  de- 
64  murred  to  the  declaration ;  the  *plain- 
tifP  joined  in  the  demurrer,  and,  upon 
the  hearing  of  the  case,  the  Court  rendered 
a  judgment  for  the  defendants,  upon  the 
demurrer.  Whereupon  the  plaintiff  applied 
to  this  Court  for  a  supersedeas,  which  was 
awarded. 

Fultz.  for  the  appellant,  and 
Michie.  for  the  appellees,   submitted  the 
case. 

DANIEIr,  J.  If  the  plaintiff  had  in  this 
case  declared  on  the  paper,  of  which  pro- 
fert  is  made,  as  the  joint  bond  of  Roler, 
Crawford,  Weller  and  John  W.  Roler,  I  am 
not  prepared  to  say  that  such  a  declaration 
might  not  have  been  good:  For  though 
there  are  but  two  scrolls  to  the  paper,  one 
of  which  is  opposite  to  the  name  of  Weller 
and  the  other  opposite  to  the  name  of  John 
W.  Roler,  and  though  the  names  of  Roler 
and  Crawford  are  signed  as  a  firm;  yet 
it  might  be  that  each  of  the  last  named 
parties  signed  the  paper,  and  adopted 
one  of  the  scrolls  upon  it  as  his  seal; 
or  that  one  of  them  executed  the  paper 
as  the  bond  of  each,  being  duly  authorized 
by  the  other  so  to  do.     The  plaintiff,    how- 

*The  principal  case  is  cited  in  Keller  v.  McHuff- 
man,  1&  W.  Va.  84.  87.  See  monog-raphic  notf  on 
"Debt,  The  Action  of"  appended  to  Davis  y.  Mead,  13 
Oratt.  118:  monographic  note  on  "Bonds"  appended 
to  Ward  ▼.  Churn.  18  GratL  801. 


This  was  an  action  of  debt  in  the  Circuit 
ever,  does  not  so  treat  the  transaction,  and, 
most  probably,  because  the  facts  of  the 
case  would  not  justify  him  in  so  treating 
it.  He  declares  on  the  paper  as  the  pro- 
missory note  of  Roler  A  Crawford,  and  the 
bond  of  Weller  and  John  W.  Roler;  and  the 
simple  question  presented  is  whether  upon 
such  a  paper  a  joint  action  of  debt  against 
all  the  parties  will  lie. 

If  such  an  action  can  be  maintained  it 
must  be  because  the  undertaking  of  the 
parties  is  either  joint  and  several  or  merely 
joint.  That  it  is  not  a  joint  and  sever^ 
undertaking,  the  plaintiff  in  error  concedes 
in  his  petition,  and  such  a  conclusion  nec- 
essarily follows  from  the  language  of  the 
paper,  *'We  promise"  &c.  That  it  is  not 
one  joint  undertaking  is  I  think  equally 
plain.  The  paper  contains  upon  its 
65  face  two  instruments,  and  *its  lan- 
guage is  to  be  distributed  and  applied 
to  each  according  to  their  respective  char- 
acters. Roler  A  Crawford  by  their  joint 
promissory  note  promise  to  pay  the  debt; 
and  Weller  and  John  W.  Roler,  by  their 
joint  bond,  at  the  same  time  promise  and 
bind  themselves  and  their  heirs  to  do  the 
same  thing.  The  undertakings  of  the  two 
sets  of  contractors,  are  as  distinct  as  if  they 
had  been  evidenced  by  different  papers. 

Though  the  defendants  in  error  have  all 
agreed,  at  the  same  time,  to  pay  the  money ; 
yet  they  have '  thought  proper  to  sever  in 
the  use  of  the  instruments  selected  to  evi- 
dence that  agreement.  Two  have  expressly 
reserved  to  themselves  the  right  to  enquire 
into  the  consideration  of  the  agreement; 
whilst  the  other  two  have  estopped  them- 
selves from  so  doing.  Roler  A  Crawford 
upon  the  plea  of  *'nil  debet,"  might  have 
shewn  that  the  paper  was  without  consider- 
ation ;  and  if  so  they  would  have  been  dis- 
charged. Now,  one  of  the  most  familiar 
rules  governing  joint  actions  is,  that  the 
discharge  of  one  of  the  defendants  upon  a 
plea,  going  to  the  original  merits  of  the 
cause  of  action,  operates  a  discharge  of  all; 
and  yet  Weller  and  John  W.  Roler  have  by 
their  contract  estopped  themselves  from 
denying  that  there  was  a  consideration ; 
and  have  in  effect  stipulated  that,  thoag^h 
want  of  consideration  should  in  any  way 
appear,  they  would  still  stand  bound.  To 
render  judgment  in  such  a  supposed  state 
of  pleading,  in  favour  of  Roler  A  Crawford 
and  against  Weller  and  John  W.  Roler 
would  be  to  violate  the  rule,  in  respect  to 
joint  actions,  just  above  mentioned ;  whilst 
on  the  other  hand,  to  discharge  the  two 
latter,  would  be  to  give  them  the  benefit  of 
a  defence,  which,  by  giving  a  bond,  they 
have  voluntarily  precluded  themselves  from 
making.  I  cannot  think  that  such  a  con- 
flict between  a  well  settled  rule  of  pleading- 
and  an  equally  well  established  law  of  con- 
tract,   could  arise    in    an    action  properly 

brought. 

66  *Again,  Weller  and   John  W.  Roler 

have  expressly  covenanted  to  pay  the 

debt ;  whilst  Roler  A  Crawford  have  at   the 

same  time  assumed  to  do  so.    What  is  there 
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in  the  nature  of  the  transaction  to  debar  the 
plaintifi  of  a  right  to  sue  the  two  former  in 
covenant  or  the  two  latter  in  assumpsit? 
Such  a  right  seems  to  me  to  be  necessarily 
attached  to  the  undertaking  and  its  estab- 
lishment is  wholly  inconsistent  with  the 
idea  of  there  being  but  one  joint  contract, 
upon  which  there  must  be  a  joint  action 
against  all  the  parties,  if  against  any. 

The  question  here  is  not  one  in  respect  to 
the  joinder  of  actions,  but  of  parties ;  not 
whether  an  action  of  debt  on  a  bond  and 
an  action  of  debt  on  a  note  may  not  be 
joined,  but  whether  two  parties  who  have 
undertaken  to  pay  a  debt,  by  bond,  may  be 
sued  as  joint  contractors  with  two  others 
who  have,  at  the  same  time  undertaken  to 
pay  the  same  debt,  by  promissory  note ;  not, 
whether  two  distinct  causes  of  action 
against  the  same  parties  may  not  be  blended 
in  one  suit,  but  whether  the  two  sets  of 
parties  have  not  united  in  a  single  cause  of 
action.  The  settlement  of  the  former  ques- 
tion does  not  therefore  tend  in  any  degree  to 
aid  us  in  solving  the  latter. 

It  seems  to  me,  that  whilst  the  defend- 
ants in  error  have  all  contracted  to  pay  the 
same  debt,  yet  that  the  respective  rights 
and  responsibilities  of  the  parties,  growing 
necessarily  out  of  the  different  instruments 
by  which  they  have  bound  themselves,  are 
of  such  a  character  that  they  could  not,  in 
case  of  a  controversy,  be  litigated  and  ad- 
judged in  one  action  without  doing  violence 
to  well  established  rules  of  pleading ;  and 
that  the  demurrer  to  the  declaration  on 
account  of  the  improper  joinder  of  parties 
ought  to  have  been,  as  it  was,  sustained  by 
the  Court.  I  think  therefore,  that  the 
judgment  ought  to  be  affirmed. 

MONCURE,  J.,  delivered  the  opinion  of 
the  Court. 

The  Court  is  of  opinion,   that    the 
Circuit    court  erred    *in     sustaining 
the  demurrer  to  the  declaration.    The 
contract   on  which  the  suit  was  brought  is 
a  joint  contract.    The  defendants  contracted 
together,  with  the  plaintiff,  for  one  and  the 
same  act,  to  wit,  the  payment  of  the  debt 
in    the   declaration    mentioned;  and   it  ap- 
pears on  the  face  of  the  contract,  that  they 
intended  to  become  jointly  liable.     The  fact 
that  there  is  no  seal  or  scroll  annexed  to  the 
signature    of  Roler  &  Crawford,  and   that 
there  are  scrolls  annexed  to  the  signatures 
of    Benjamin   Weller   and   John   W.  Roler, 
while  it  makes  the  instrument  a  promissory 
note  as  to  the  former,  and  a  single  bill  ob- 
ligatory  as   to   the  latter,  does  not  change 
the    joint   nature  of  the  contract.     Without 
intending  to  decide  in  this  case  that  several 
actions  might  not  be  maintained  upon  the 
instrument,    regarding   it  in  one  action  as 
the    simple   contract  of  Roler  8l  Crawford, 
and  in  another  as  the   specialty    of  Benja- 
min Weller  and  John  W.    Roler,    the   Court 
is  yet  of  opinion  that   one   action    of   debt 
may  be  maintained   upon  it  against  all    of 
the  joint  contractors ;  each  of  whom  will  in 
snch    an  action   be   entitled  to  make   any 
defence  which  he  might  make  in  a  separate 
action.     In    this  way   the   intention   of  the 
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parties  is  effectuated,  multiplicity  of  actions 
is  avoided,  and  no  injury  or  inconven- 
ience is  occasioned  to  any  person.  There- 
fore it  is  considered,  that  the  said  judgment 
be  reversed  and  annulled,  and  that  the 
plaintiff  recover  against  the  defendants  his 
costs  by  him  expended  in  the  prosecution  of 
his  writ  aforesaid  here.  And  this  Court 
proceeding  to  give  such  judgment  as  the 
said  Circuit  court  ought  to  have  given,  it  is 
further  considered,  that  the  demurrer  to 
the  declaration  be  overruled,  and  that  a 
trial  be  had  of  the  issue  in  fact  joined  upon 
the  plea  of  payment.  And  the  cause  is 
remanded  to  the  said  Circuit  court  for  fur- 
ther proceedings  to  be  had  therein. 
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*Duncan  v.  Helms  &  Others. 


July  Term,  1861.  Lewisburr. 
(Absent  CABUiU  P.) 
Bvldenoe— Record— Bffect  as  to  Pcrsont  Not  Psrtlco  to 
Oiiiriiial  Salt.*— A  recora  to  which  neither  the 
demandants  or  the  tenant  was  a  party,  is  not  even 
prima  fade  evidence  against  the  tenant  that  the 
ffrantor  in  the  deed  to  the  demandant  was  heir  at 
law  of  the  grantee  in  the  patent  under  which  the 
demandant  claimed  title. 

This  was  a  writ  of  right  in  the  Circuit 
court  of  Floyd  county,  brought  by  Madison 
B.  Helms  and  others,  who  sued  for  John 
Belden,  against  Squire  Duncan,  to  recover 
a  tract  of  land  of  eight  thousand  acres. 
The  tenant  appeared  and  filed  a  plea,  by 
which  he  defended  his  right  to  ninety  acres 
of  the  land,  and  pleaded  non -tenure  as  to 
the  remainder.  And  the  record  states  that 
the  demandants  filed  their  replication 
to  the  plea,  and  so  the  mise  was  joined ;  but 
the  replication  does  not  appear  to  have  been 
in  writing. 

On  the  trial,  the  demandants  claimed 
under  a  patent  from  the  Commonwealth  to 
Austin  Nichols;  and  having  introduced  in 
evidence  the  copy  of  record  in  a  suit  in  equity 
in  which  John  Belden  was  plaintiff,  and 
Daniel  Nichols,  alleged  in  that  case  to  be  the 
only  heir  at  law  of  Austin  Nichols  deceased, 
and  others,  were  defendants,  the  object  of 
which  suit  was  to  obtain  the  naked  legal 
title  to  a  large  tract  of  land,  embracing  the 
land  in  question,  the  equitable  title  having 
been  previously  conveyed,  and  in  which 
there  was  a  decree  appointing  a  commis- 
sioner to  convey  the  title  to  the  plaintiff, 
the  demandants  moved  the  Court  to 
69  instruct  the  *jury  that  said  record 
was  prima  facie  evidence  that  the 
said  Daniel  Nichols  was  the  heir  at  law  of 
Austin  Nichols,  and  that  the  legal  title 
was  in  him;  which  instruction  the  Court 
gave ;  and  the  tenant  excepted. 

There  was  a  verdict  and  judgment  for  the 
demandants,  and  the  tenant  thereupon  ap- 
plied to  this  Court  for  a  supersedeas,  which 
was  allowed. 

The  Attorney   General   and    Staples,    for 
the  appellant. 
J.  B.  J.  Logan,  for  the  appellees. 

*The  principal  case  is  cited  in  Wilcher  ▼.  Robert- 
son, 78  Va.  010. 
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DANIEIr,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  it  was  not 
competent  for  the  demandants  on  the  trial 
to  rely  on  the  record  of  the  suit  in  chancery 
between  John  Belden  and  Daniel  Nichols 
and  others,  for  the  purpose  of  shewing-  that 
the  said  Daniel  was  the  heir  of  Austin 
Nichols,  and  that  the  legal  title  to  the  land 
in  controversy  was  in  him ;  neither  the  de- 
mandants nor  the  tenant  having  been  par- 
ties to  said  suit :  And  consequently,  that 
the  Judge  of  the  Circuit  court  erred  in 
giving  the  instruction  as  asked  for  by  the 
demandants,  and  excepted  to  by  the  tenant ; 
and  that  for  this  error  the  judgment  of  the 
Circuit  court  ought  to  be  reversed,  the  ver- 
dict set  aside,  and  the  cause  remanded. 
Such  being  the  opinion  of  the  Court,  it 
becomes  unnecessary  to  decide  the  other 
question  presented  in  the  petition,  to  wit, 
whether  the  issue  on  the  first  plea  of  the 
tenant  was  ever  properly  joined  in  the 
cause ;  and  if  not,  whether  the  irregularity 
was  cured  by  the  verdict.  The  cause  being 
demanded  for  a  new  trial  on  account  of  the 
erroneous  instruction  aforesaid,  the  J'udge 
of  the  Circuit  court  can,  before  such  new 
trial  is  had,  cause  the  alleged  defect  in  the 
pleadings  to  be  supplied,  by  requiring  the 
demandants  to  file  the  written  replication 
required  by  the  statute. 

Judgment  reversed  with  costs ;  ver- 
70  diet  set  aside,  and  *cause  remanded 
for  further  pleadings,  and  a  new  trial, 
and  with  directions  to  the  Judge  of  the 
Circuit  court  not  to  repeat,  on  such  new 
trial,  the  instruction  complained  of,  should 
it  be  again  asked  for  by  the  demandants. 


Jennings  V.  Palmer. 

July  Term,  1861,  Lewisburg-. 

(Absent  Cabell,  P..  and  Danrl,  J.*) 

Equity  Practice— Principal  and  Surety— Assignment  of 
Security  by  Surety  t— Case  at  Bar.— A  surety  bolds  a 
security  for  the  repayment  to  him  of  the  amount  of 
certain  debts  he  has  paid  for  his  principal,  and  for 
his  indemnity  as  to  another  large  debt  for  which 
he  is  surety.  He  makes  an  arrangement  with  the 
creditor  whose  debt  Is  yet  unpaid,  by  which  he 
pays  a  part  of  it,  he  assiflms  with  recourse  to  him- 
self, the  debts  he  had  paid  for  his  principal:  and 
he  also  transfers  the  security  held  by  him,  all  of 
which  is  agreed  to  be  taken  in  discharge  of  the 
debt  for  which  he  is  bound.  It  is  obvious  that  at 
the  time  of  the  transfer  the  surety  is  ignorant  of 
the  amount  of  the  security  which  he  transfers; 
and  when  the  fund  is  finally  ascertained,  it  proves 
to  be  much  more  than  sufficient  to  discharge  the 
debts  assigned  with  recourse  to  the  surety,  and 

*JiTDOB  Danikl  had  been  counsel  in  a  cause  from 
which  this  case  originated. 

tContracts—nistake  of  Law— Rescission.— In  Ferr> 
y.  Clarke,  77  Va.  400,  it  is  said:  "A  mistake  in  law, 
however,  where  there  is  neither  fraud,  concealment, 
nor  mistake  in  fact,  constitutes  no  ground  for  re- 
scinding a  contract  Brown  v.  Armistead,  6  Band. 
604:  8  Rand.  504;  8  OraU.  to:  21  QratL  818." 


also  the  balance  of  the  debt  for  which  tlie  surety 
bad  been  bound.  Held:  That  under  the  circom* 
stances  equity  will  treat  the  assignment  aa  a  scca- 
rlty  for  the  benefit  of  the  creditor  for  the  payment 
of  the  whole  amount  due  on  his  debt;  bat  for 
nothing  more. 

By  deed  bearing  date  the  9th  day  of  July 

1838,  Thomas  A.    Fonrquorean,   an  apothe- 

cary  in  the   town  of  Lynchburg,  conveyed 

to     David     R.      Bdiey      his      whole 

71  *stock  of   goods  and  his    interest  in 
his  mother's   estate,  for  the  purpose* 

as  stated  in  the  deed,  of  indemnifyinn^ 
Chancey  Steen  as  his  surety  in  a  bond  ex- 
ecuted to  James  A.  Meriweather,  dated  the 
same  day  with  the  deed,  for  the  sum  of 
1753  dollars  85  cents,  and  payable  six 
months  after  date,  and  as  endorser  of  Four- 
quorean  upon  notes  discounted  at  the  banks 
in  Lynchburg  for  500  dollars  more.  This 
deed  was  duly  admitted  to  record  on  the  12th 
of  July. 

On  the  day  of  September  1838,  Fonr- 
quorean executed  another  deed  to  Frederick 
Isbell,  whereby  he  conveyed  the  same  prop- 
erty in  trust  to  pay,  first,  certain  debts  due 
and  notes  endorsed  by  P.  &  J.  W.  Dud- 
ley; second,  a  debt  due  to  J.  W.  Dudley; 
thirdly,  certain  notes  on  which  Robert  Jen- 
nings was  endorser,  described  in  the  deed 
as  a  note  for  250  dollars,  dated  July  12th, 
1838,  payable  sixty  days  after  date,  and 
endorsed  by  Robert  Jennings  and  Joseph 
Marsh,  another  for  150  dollars,  dated  5th  of 
July  1838,  on  which  Chancey  Steen  and 
Robert  Jennings  were  endorsers,  another 
for  300  dollars  dated  the  31st  of  August  1838, 
endorsed  by  P.  8l  J.  W.  Dudley  and  Robert 
Jennings,  another  for  150  dollars  dated  July 
5th,  1838,  endorsed  by  Robert  Jennings  and 
Joseph  Marsh,  a  like  note  for  150  dollars 
dated  2d  August  1838,  with  the  same  en- 
dorsers, and  a  note  for  100  dollars  endorsed 
by  Robert  Jennings  and  held  by  Michael 
Hart,  and  also  a  bond  due  Reuben  D.  Palmer 
for  1460  dollars,  on  which  Joseph  Jenninga 
and  Tilden  Reed  were  sureties ;  and  fourth* 
to  pay  Marsh  a  debt  due  him  of  689  dollars 
7  cents.  This  deed  was  admitted  to  record 
on  the  3d  of  September. 

The  trustee  Isbell  being  about  to  sell  the 
property  conveyed  in  the  deeds,  Steen  filed 
his  bill  in  the  Circuit  court  of  Lfynchburg* 
to  enjoin  the  sale,  on  the  ground  of  hi» 
prior  lien  under  the  deed  of  the  9th  of  Juljr 
1838  to  Bdley.  The  injunction  was  granted, 
and  in  the  progress  of  that  cause  the 

72  trust  property  was  sold  *and  deposited 
in     one    of    the    Savings    banks   in 

Lynchburg  subject  to  the  order  of  the  Court. 
Whilst  this  suit  of  Steen 's  was  pending-, 
and  previous  to  January  1844,  Jenning's  had 
paid  off  the  four  notes  above  mentioned 
on  which  he  was  the  first  or  only  endorser  ; 
and  Palmer  had  instituted  an  action 
against  him  in  the  Circuit  court  of  Hali- 
fax county  upon  the  bond  for  1460  dollars, 
mentioned  in  the  deed  of  trust  to  Isbell,  on 
which  Jennings  and  Reed  were  the  sureties 
of  Fourquorean ;  and  Reed,  as  well  as  Fonr- 
quorean, was  insolvent.     On  the  25th  of  Jan- 
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nary  1844  Palmer  and  Robert  Jenningft,  the 
latter  actings  by  his  brother  William  B. 
Jenning'8,  entered  into  an  agreement  in 
writing-  whereby  Robert  Jennings  was  to 
execute  his  bond  with  William  B.  Jennings 
as  his  surety,  for  500  dollars,  payable  to 
Palmer  on  the  25th  of  January  1846,  with 
interest  from  the  date  of  the  agreement ;  to 
assign  to  Palmer  with  recourse  to  Jennings, 
the  four  notes  of  Fourqnorean  which  Jen- 
nings had  paid,  which  were  then  in  the 
hands  of  his  counsel  in  Lynchburg;  and 
also  to  assign  to  Palmer  all  his  other  inter- 
est in  and  to  all  claims  secured  to  him  by 
the  deed  of  trust  executed  by  Fourquorean 
to  Isbell  in  1838:  And  Jennings  further 
bound  himself  to  pay  all  the  costs  which 
had  accrued  in  the  suit  of  Palmer  against 
him  upon  the  said  bond,  except  so  much 
as  had  arisen  from  the  employment  of  more 
than  one  lawyer. 

And  in  consideration  of  this  arrangement 
Palmer  agreed  to  stop  the  suit  as  soon  as 
the  conditions  were  complied  with ;  and 
that  the  arrangement  when  complied  with, 
should  be  in  full  of  the  bond  of  Fourquorean 
on  which  Jennings  and  Reed  were  sureties. 
From  this  paper  it  appears  the  bond  was 
executed  on  the  9th  of  March  1838,  and  that 
60  dollars  had  been  paid  upon  it. 

On  the  27th  of  February  1844,  Robert  Jen- 
ings  executed  another  paper,  by  which  in 
conformity  with  the  contract  of  the 
25th  of  January,  he  assigned  to 
73  Palmer  *the  four  notes  aforesaid  with 
recourse  to  him,  and  he  also  assigned 
to  Palmer  all  his  interest  in  the  deed  of  trust 
to  Isbell,  which  interest  was  first  to  be  ap- 
plied to  the  payment  of  the  said  four  notes, 
and  the  residue  he  assigned  without  recourse. 

The  case  of  Steen  v.  Fourquorean  &  others 
came  on  to  be  heard  in  November  1846, 
when  the  Court  held  that  the  debt  secured 
by  the  deed  of  the  9th  day  of  July  1838  was 
usurious.  A  statement  of  the  trust  fund 
under  the  control  of  the  Court  and  of  the 
debts  secured  by  the  deed  to  Isbell  was  then 
made  marked  A  A,  from  which  it  appeared 
that  the  fund  to  be  divided  among  the  ben- 
eficiaries in  that  deed  amounted  on  the  12th 
November  to  S  5749  41 

The  debts  secured    in    the 

first    and    second   class, 

amounted    at   the   same 

date,  to  $  1127  15 

The    amount    of    the  four 

notes  paid  by  Jennings,      977  54 
The  amount  of  the   bond 

due  to  Palmer,  2174  68 

These    were    in    the  third 

class     specified     in    the 

deed. 
The  fourth  class  consisted 

of  the  debt  due  to  Marsh,  1011  91 
And  there  was  in  addition 

the    note     endorsed    by 

Steen  and  Jennings,   as 

to  the  payment  of  which 

it  was  doubtful  whether 

it  was  by  Steen  or   Jen- 
nings, 223  66 

$5514  94 


The  Court  then  made  a  decree,  by  which 
the  bond  claimed  by  Steen,  and  the  deed  of 
trust  to  secure  it,  were  directed  to  be  deliv- 
ered up  to  be  cancelled ;  and  the  trust  fund 
was  distributed  among  the.  beneficiaries  in 
the  deed  to  Isbell,  according  to,  and 

74  to  the  extent  of  *their  respective  in- 
terests ;  the  decree  being  in  favour  of 

Palmer,  as  the  assignee  of  Jennings,  for 
the  sum  of  977  dollars  54  cents,  the  amount 
of  the  four  notes  paid  by  Jennings,  and 
in  favour  of  Jennings  for  2174  dollars  68 
cents,  the  amount  of  the  bond  of  Palmer, 
and  which  Jennings  had  settled  with  him 
by  the  agreement  of  the  25th  of  January, 
and  the  assignment  of  the  27th  of  February 
1844. 

After  the  decree  had  been  entered,  the 
counsel  for  Palmer  suggested  that  under 
the  agreement  and  assignment  aforesaid. 
Palmer  was  entitled  to  the  decree  for  the 
sum  of  2174  dollars  68  cents,  and  that  if 
there  was  any  doubt  of  Palmer's  right,  on 
the  construction  of  these  papers,  that  Jen- 
nings would  state  that  such  was  the  inten- 
tion of  the  parties  to  the  agreement ;  and 
on  his  motion  the  Court  suspended  the  de- 
cree in  favour  of  Jennings  for  thirty  days, 
in  order  to  give  Palmer  an  opportunity  to 
assert  his  claim,  if  any  he  had,  in  such 
mode  as  he  might  be  advised  to  adopt. 

In  December  1846,  Palmer  filed  his  bill  in 
the  Circuit  court  of  Lynchburg,  against 
Jennings  and  the  officer  of  the  Court  who 
had  the  proceeds  of  the  trust  property  in 
his  hands,  to  enjoin  the  payment  by  the 
officer  to  Jennings,  of  the  sum  of  2174  dol- 
lars 68  cents,  as  directed  by  the  decree  in  the 
case  of  Steen  v.  Fourquorean  and  als.  In 
his  bill  he  stated  the  execution  of  the  bond 
^o  him  by  Fourquorean,  Reed  and  Jen- 
nings, and  that  the  whole  thereof,  except 
60  dollars,  was  due  in  1843,  at  which  time 
the  first  two  named  were  insolvent ;  his  suit 
against  Jennings,  and  the  agreement  and 
assignment  of  January  and  February  1844 ; 
the  deeds  of  trust  to  Edley  and  Isbell,  and 
the  proceedings  in  the  case  of  Steen  v.  Four- 
quorean &  others;  and  he  charged  that 
by  the  agreement  and  assignment  he  was 
entitled  to  the  whole  of  Jennings'  interest 
in  the  trust  deed  to  Isbell ;  that  such  was 
the  intention  of  the  parties  to  the  said 
agreement   and    assignment,   and    in 

75  pursuance    *of  such    intention,    Jen-  * 
nings  on   the  25th  of  November  1846, 

gave  to  the  plaintiff  an  order  authorizing 
him  to  receive  the  money.  But  that  not- 
withstanding said  compromise  and  assign- 
ment Jennings  had  given  notice  to  the 
officer  not  to  pay  over  the  money  to  the 
plaintiff,  and  demanded  it  for  himself. 
The  prayer  of  the  bill  was  for  an  injunc- 
tion, and  for  general  relief.  The  injunc- 
tion was  granted.  The  order  referred  to 
in  the  bill  and  which  was  exhibited  with  it, 
bore  date  the  25th  November  1846,  and  re- 
cited that  by  the  agreement  of  January 
1844  it  was  Jennings's  intention  to  convey 
to  Reuben  D.  Palmer  all  his  interest  in  and 
to  everything  coming  to  him  under  the  deed 
of  trust  to  Isbell,   and  then  relinquished  all 
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the  proceeds  of  said  deed  of  trust  in  his 
favour,  to  said  Palmer,  and  authorised  the 
payment  of  the  same  for  the  benefit  of 
Palmer. 

Jennings  in  his  answer  denied  that  the 
agreement  and  assignment  aforesaid  was 
intended  to  transfer  to  Palmer  so  much  of 
his  interest  in  the  trust  fund  as  he  was  en- 
titled to  for  having  satisfied  the  bond  to 
Palmer,  and  insisted  that  there  was  doubt 
at  the  time  whether  the  two  notes  men- 
tioned in  the  deed  to  Isbell  on  which  Jen- 
nings was  endorser,  on  one  of  them  after 
the  Dudleys,  and  on  the  other  after  Steen, 
had  been  paid  by  him,  the  payments  made 
by  him  having  been  made  by  his  agent  and 
attorney  in  I^ynchburg,  who  had  collected 
monies  due  to  him  in  that  place ;  and  that 
it  was  these  debts  to  which  the  latter 
branch  of  the  agreement  referred ;  it  being 
intended  to  give  to  Palmer  the  benefit  of 
the  payments  if  they  had  been  made  by 
Jennings,  and  only  in  that  event.  He 
went  into  a  minute  statement  of  the  circum- 
stances under  which  the  paper  dated  the 
25th  of  November  1846  and  filed  with  the 
bill  was  obtained  from  him.  It  is  unneces- 
sary for  the  purposes  of  this  report  to  state 
the  facts.  The  Court  below  was  of  opin- 
ion that  it  was  not  obtained  under 
76  *such  circumstances  as  vitiated  it; 
and  this  Court  thought  it  was  entitled 
to  no  weight  in  deciding  upon  the  rights  of 
the  parties. 

When  the  cause  came  on  to  be  heard,  the 
Court  below  perpetuated  the  injunction, 
and  directed  the  officer  in  whose  hands  the 
trust  fund  was,  to  pay  to  Palmer  the  sum 
of  2174  dollars  68  cents,  with  the  accruing 
interest  thereon.  From  this  decree  Jen- 
nings applied  to  one  of  the  Judges  of  this 
Court  for  an  appeal,  which  was  allowed ; 
and  by  consent  of  parties,  the  case  was 
sent  to  the  Court  at  Lewisburg. 

The  case  was  argued  in  writing  by  Boul- 
din  and  Cooke,  for  the  appellant,  and  Gar- 
land and  Cabell,  for  the  appellee,  and 
turned  upon  the  true  construction  of  the 
agreement  of  Januar3^«  and  assignment  of 
February  1844.  That  question  was  consid- 
ered as  upon  the  terms  of  the  writings 
themselves,  and  also  in  connection  with 
the  facts  appearing  in  the  record. 

AL/L/EN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  by  the  lit- 
eral terms  of  the  agreement  of  the  25th 
January  1844,  as  carried  into  execution  by 
the  transfer  of  the  27th  February  1844,  it 
was  the  intention  of  the  appellant  to  assign 
and  transfer  to  the  appellee  Palmer  all  his 
interest  secured  by  the  deed  of  trust  in  the 
agreement  referred  to,  embracing  the 
amount  paid  by  the  appellant  towards  the 
discharge  of  the  bond  for  which  he  was 
the  security  for  the  said  Fourquorean  for 
1460  dollars ;  yet  said  agreement  and  transfer 
were  executed  under  such  circumstances  as 
in  a  Court  of  equity  to  require  it  to  be 
treated  as  a  security  for  the  benefit  of  the 
appellee    for    the    payment    of    the    whole 


amount  due  to  him  on  his  bond,   and  noth- 
ing more.     It  appears  from   the   statement 
A  A,  referred  to  and  made  part  of  the  de* 
cree  in  the  case  of    Steen's  adminis- 

77  trator  against  said  Fourquorean  *and 
others  that  the  fund    collected  under 

said  deed  of  trust  and  under  the  control  of 
the  receiver,  would  have  been  sufficient  on 
the  25th  January  1844,  the  date  of  the  agree- 
ment aforesaid,  to  have  discharged  all  the 
debts  entitled  to  priority  of  satisfaction 
over  said  bond,  and  the  balance  left  unpaid 
of  said  bond  after  crediting  the  same  with 
the  amount  secured  by  said  agreement, 
even  if  the  validity  of  the  prior  deed  of  trust 
had  been  sustained.  Of  this  fact  it  does 
not  appear  that  either  party  was  apprised: 
It  certainly  does  not  appear  that  the  appel- 
lant who  resided  at  a  distance  from  the 
scene  of  the  transactions  knew  any  thing 
of  the  state  of  the  fund,  when  to  obtain  a 
discharge  he  paid  a  large  proportion  of  the 
bond,  and  agreed  to  transfer  his  interest 
in  the  deed,  under  which  an  amount  was 
secured  sufficient  under  any  aspect  of  the 
controversy,  to  discharge  the  balance  due 
to  the  appellee  on  the  bond,  nor  is  there 
any  proof  of  knowledge  of  the  true  state  of 
the  facts  on  the  part  of  the  appellee :  If 
known  to  him  and  concealed  from  the  ap- 
pellant it  would  have  been  a  fraud ;  bnt  in 
the  absence  of  any  proof  of  such  knowledge, 
and  from  the  fact  that  the  appellant  was 
required  to  transfer  the  notes  or  bonds  in 
the  agreement  set  out  with  recourse,  it  is 
the  fair  presumption  that  both  parties  were 
ignorant  of  the  real  state  of  facts,  and  the 
contract  was  entered  into  under  a  mutual 
mistake;  and  it  would  be  unjust,  oppres- 
sive and  inequitable  to  enforce  it  against 
the  appellant  according  to  the  literal  terms 
thereof ;  and  full  justice  is  done  to  the  ap- 
pellee by  holding  it  as  a  security  for  his 
benefit,  for  the  payment  of  the  whole 
amount  of  his  demand  with  interest. 

The  Court  is  further  of  opinion,  that  the 
order  of  the  25th  of  November  1846  was  ob- 
tained under  circumstances  which  entitle  it 
to  no  weight  in  deciding  upon  the  rights 
of  the  parties.  The  Court  is  therefore  of 
opinion  that  the  decree  of  the  Circuit 

78  court  is  erroneous,  *and  it  is  adjudged, 
ordered  and  decreed,  that  the  same  be 

reversed  and  annulled,  and  that  the  appellee 
pay  to  the  appellant  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal 
here.  And  the  cause  is  remanded  to  the 
Circuit  court  with  instructions  to  refer  the 
same  to  a  commissioner  to  ascertain  the  bal- 
ance of  principal  and  interest  due  to  the 
appellee  on  the  bond  for  1460  dollars,  after 
crediting  the  same  with  60  dollars,  the 
credit  endorsed  thereon,  with  500  dollars, 
the  amount  of  the  bond  given  by  the  ap- 
pellant and  W.  B.  Jennings,  his  secaiity, 
as  of  the  25th  of  January  1844,  and  with  the 
sum  of  977  dollars  54  cents  on  the  12th  of 
November  1846,  the  sum  decreed  to  be  paid 
to  the  appellant  for  the  use  of  the  appellee 
by  the  decree  of  the  20th  of  November  1846 
in  the  case  of  Steen's  adm'r  v.  Fourquorean 
&  others ;  for  the  balance  due  upon  the  bond 
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after  deducting-  said  credits,  together  with 
the  costs  in  the  Chancery  court  Sie  appellee 
will  be  entitled  to  satisfaction  out  of  the 
sum  of  2174  dollars  68  cents  with  the  accru- 
ing' interest  thereon,  mentioned  in  the  de- 
cree appealed  from,  and  the  appellant  will 
be  entitled  to  the  residue  of  said  last  men- 
tioned sum  with  the  accruing  interest 
thereon.  

79  ♦Price  v.  Via's  Heirs. 

July  Term,  1861.  Lewisburff. 
(Absent  Cabkll,  P.) 

I.  PlwMlIng  and  Practloe— Actloo  on  Award*— Plas— 
Caae  at  Bar.— In  an  action  on  an  award.  If  upon  tbe 
face  of  the  sabmission,  it  does  not  clearly  appear 
tbat  tbe  award  does  not  cover  the  whole  matter 
submitted,  a  demurrer  to  the  declaration  will  not 
be  sustained  ;  but  the  defendant  will  be  left  to 
bis  plea  of  "no  award  ;"  to  which  the  plaintiff  may 
reply  and  shew  that  the  award  does  coyer  the 
whole  matter  submitted. 

a.  Saiae— SaBMi  Same  Same.— So  if  the  parties  may 
bare  waived  a  decision  on  one  branch  of  the  mat- 
ters submitted,  and  requested  the  arbitrators  to 
decide  the  other  matters,  thouirh  this  is  not  stated 
in  the  declaration,  a  demurrer  will  not  be  sus- 
tained ;  but  the  plaintiff  will  be  allowed  to  reply 
the  facts  to  the  plea  of  "no  award." 

This  was  an  action  of  covenant  brought 
by  Bamett  W.  Price  against  James  Via  and 
others  in  the  Circuit  court  of  Patrick 
county,  and  removed  from  thence  to  the 
Circuit  court  of  Montgomery.  The  declara- 
tion was  upon  a  covenant  by  which  the 
parties  bound  themselves  in  the  penalty  of 
600  dollars,  to  submit  certain  matters  in 
dispute  between  them  to  the  award  of  arbi- 
trators, and  to  abide  by  their  award. 

The  covenant  was  entered  into  in  August 
1841,    and  was  in   substance,   that  whereas 
a    controversy   has  arisen  between  the  par- 
ties in   relation    to  a  certain  tract  of   land 
claimed  by  the   heirs  of   William    Via  de- 
ceased, they  claiming  the  land   amounting 
to  two  hundred  and  ninety-one  acres,  under 
an    entry  and   patent  to  John  Ingram  sen*r 
deceased ;  and  Price  claiming  under  a  large 
survey  made  by  John  Ward  previous  to  the 
one  made  by  Ingram,  and  the  parties  being 
then    at  law  about  their    respective  rights 
to  said    land,    covenanted    with  each 
80        other  *to    dismiss  the   suit  and   refer 
the  matter  to  five   disinterested   men 
chosen  by  the  parties,  viz. :  Thomas  Penn, 
Ac,    Ac,  and  it  is  agreed  that   these    men 
ao  chosen  for  the  purpose  shall  me'^t  on  the 
la.nd    on  a  day  appointed   by   the    parties; 
and  a  surveyor  shall  run  the  land  according 
to  the  papers  which  may  be  produced  by  the 
parties ;  and  after  the  parties  have  produced 
tiieir   evidence,    and    the    same    has    been 
faeard    by  the  arbitrators,   they  shall  decide 
to    whom    the    land    belongs    in    law    and 
equity;  and  their  judgment   shall   be  final 
between     the    parties.      And    the    parties 

«See  monographic  fwU  on  "Arbitration  and 
Award**  appended  to  Bassett  v.  Cunning-ham.  9 
Ox*att.684. 


ag'ree  that  the  costs  of  the  suit  aforesaid, 
and  of  the  arbitration,  shall  be  paid  by  the 
losing  party.  And  the  parties  further 
agree  that  whereas  the  patent  the  heirs  of 
William  Via  claim  under  seems  defective  in 
respect  to  the  proper  courses  to  cover  the 
two  hundred  and  ninety-one  acres  claimed 
in  the  patent,  and  the  said  Price  has  laid 
a  warrant  on  that  part  of  the  land  which 
the  patent  seems  not  to  cover,  and  contends 
against  the  said  heirs  of  William  Via  for 
the  right  to  said  land,  the  parties  jointly 
agree  to  leave  the  same  matter  to  the 
aforesaid  arbitrators  to  be  decided  by  them, 
after  having  the  same  surveyed  and  hearing 
the  evidence  they  may  think  proper  to  hear. 
And  the  parties  bind  themselves  to  abide 
by  the  award  of  the  arbitrators,  and  that 
the  expenses  of  the  survey  and  the  compen- 
sation to  the  arbitrators  shall  be  paid  by 
the  losing  party,  who  shall  relinquish  all 
right,  title  and  interest  in  said  lands,  so 
fsLT  as  to  comply  with  the  award  of  said 
arbitrators. 

The  arbitrators  proceeded  to  hear  the 
case  and  made  an  award,  which  is  as  fol- 
lows, viz. : 

We  the  undersigned  arbitrators  mutually 
chosen  by  Bamett  W.  Price  sen'r  on  the 
one  part,  and  the  heirs  of  William  Via 
deceased  on  the  other  part,  to  settle  all  mat- 
ters of  difference  between  the  parties  in  a 
certain  writ  of  right  depending  in  the  Cir- 
cuit court  of  Patrick  county,  in  which 
the  said  Barnett  W.  Price  is  demand- 
81  ant  *and  the  said  heirs  are  tenants, 
have  after  hearing  all  the  evidence 
adduced  by  both  parties,  agreed  unani- 
mously, that  the  said  B.  W.  Price  has  more 
right  to  recover  the  land  demanded  by  him 
than  the  said  heirs  have  to  hold  it;  and 
that  he  therefore  recover  of  them  the  land 
demanded  by  him  in  his  said  writ  as  he 
demands  it,  and  his  costs  about  his  suit 
by  him  expended.  Given  under  our  hands 
and  seals  this  the  14th  of  September  1841 : 
And  the  award  was  signed  and  sealed  by 
the  arbitrators. 

The  declaration  set  out  the  submission 
and  award  as  above  g'iven,  and  laid  the 
breach  of  the  covenant  first  in  the  refusal 
to  abide  by  the  award  as  a  final  decision  of 
the  suit  for  said  land ;  but  that  they  had 
always  since  the  rendering  the  award  de- 
fended, and  continued  to  defend,  the  said 
suit ;  to  settle  which  the  said  covenants  and 
award  were  made ;  second,  in  their  failure 
to  pay  the  costs  of  the  suit,  survey  and 
award.  And  third,  in  their  failure  to  relin- 
quish all  right,  title  and  interest  in  the 
land  aforesaid. 

The  defendants  appeared  and  craved  oyer 
of  the  covenant  and  award,  and  then  de- 
murred to  the  declaration;  and  stated  as 
causes  of  demurrer,  that  the  award  set  out 
in  the  declaration  does  not  correspond  to 
the  submission  contained  in  the  covenant, 
but  varies  therefrom  in  this,  that  the  said 
award  is  parcel  only  of  the  things  submitted 
to  arbitrament  by  the  covenant  aforesaid. 

The  plaintiff  joined  in  the  demurrer;  and 
when  the  cause  came  on  to  be  heard  the  Court 
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sustained  the  demurrer  and  gave  a  judg- 
ment for  .the  defendants.  Whereupon  Price 
applied  to  this  Court  for  a  supersedeas, 
which  was  awarded. 

Eskridge  and  John  T.  Anderson,   for  the 
appellant,   and   Staples,    for  the   appellee, 
submitted  the  case. 

82  *ALLEN,  J.,  delivered  the  opinion 

of  the  Court. 
It  seems  to  the  Court  here,  that  upon  the 
bond  of  submission  taken  by  itself  and 
without  reference  to  the  record  of  the  suit 
referred  to  in  the  condition,  it  does  not 
clearly  appear  that  both  the  subjects  re- 
ferred to  the  arbitrators  were  not  involved 
in  and  embraced  by  the  controversy  pend- 
ing between  said  parties  in  Court,  and  that 
the  plaintiff  in  error  was  not  asserting  in 
said  action  a  title  to  the  whole  of  the  said 
tract  of  land  of  291  acres,  partly  in  virtue 
of  the  Ward  survey,  and  in  part  under  the 
warrant  referred  to.  If  such  were  the  fact 
the  award  covered  the  whole  matter  referred 
to  the  arbitrators;  and  whether  such  was 
the  fact,  or  if  not,  and  the  latter  branch  of 
the  submission  was  of  an  independent  con- 
troversy not  involved  in  the  suit,  whether 
the  parties  may  not  have  waived  a  decision 
thereon,  and  requested  the  arbitrators  to 
make  their  award  on  the  subject  in  con- 
troversy in  said  suit  alone,  are  matters 
which  can  only  be  shewn  by  proper  plead- 
ings in  the  cause ;  and  which  the  plaintiff 
in  error  should  have  an  opportunity  of 
shewing  by  his  replication  to  a  plea  of  no 
award ;  and  that  it  was  not  incumbent  to 
set  out  such  matters  in  his  declaration ; 
the  award  itself  on  its  face  purporting  to  be 
of  the  whole  matter  submitted.  It  is  there- 
fore considered  that  the  judgment  of  the 
Circuit  court  is  erroneous,  and  the  same  is 
reversed  with  costs.  And  this  Court  pro- 
ceeding, &c.,  it  seems  to  the  Court  that  the 
declaration  and  matters  and  things  therein 
contained  are  sufficient  for  the  plaintiff  to 
have  judgment.  It  is  therefore  considered 
that  the  demurrer  to  the  declaration  be 
overruled;  and  the  cause  is  remanded  to 
said  Circuit  court,  with  leave  for  the  de- 
fendants to  plead,  and  for  further  proceed- 
ings :  Which  is  ordered  to  be  certified. 

DANIEL/,  J.,  dissented. 


83  *Higginbotham  v.  CornwelL 

July  Term,  1851,  Lewlsbarff. 
[56  Am.  Dec.  190.] 
(Absent  Cabbll,  P.) 

I.  Wills— Provision  for  Wife— Riff ht  to  Dower  In  Land 
Sold  dnriuff  Coverture.*— Husband  during-  the  cov- 
erture sells  and  conveys  land  with  general  war- 
ranty, bat  bis  vvlfe  does  not  Join  in  tbe  deed.  By 
bis  will  he  gives  his  whole  estate  real  and  personal 

•Wills— Provisions  for  WMe— When  Considered  In 
Lien  of  Dower.— For  the  proposition  laid  down  In 
tbe  second  beadnote,  see  the  principal  case  cited 
with  approval  in  Nelson  v.  Kownslar,  79  Va.  476, 477; 


to  bis  wife  for  her  life,  remainder  to  bis  cbUilreii. 
Hkld:  She  is  entitled  to  take  under  tbe  will,  and 
also  to  have  her  dower  in  the  land  sold. 
a.  Same- Same— When  Considered  In  Uav  of 
Dower.*— That  a  provision  for  a  wife  in  tbe  will  of 
ber  husband  shall  be  held  to  be  in  lieu  of  ber 
dower,  tbe  will  most  so  declare  in  terms;  or  tbe 
conclusion  from  tbe  provisions  of  tbe  will  ouffbt 
to  be  as  clear  and  satisfactory  as  if  it  was  ex- 
pressed. 

This  was  a  suit  instituted  in  the  Circuit 
court  of  Monroe  county  on  the  19th  of  Jan- 
uary 1847,  by   Jane   Higginbotham  against 

Doug-las  V.  Feay,  1  W.  Va.  33:  Sbuman  v.  Sbuman. 
9  W.  Va.  63:  Cunningham  v.  Cunnin«rham.  SO  W.  Va. 
604,  6  S.  E.  Rep.  142.  In  DouflTlas  v.  Feay.  t  W.  Va.  Si 
it  is  said:  "The  case  of  Crai^r^s  Heirs  v.  Walthall 
and  Wife,  14  Orattan  678.  cited  and  reUed  on  by 
the  counsel  for  the  appellees,  we  are  not  to  sup- 
pose, was  intended  to  be  in  conflict  with  tbe  case 
of  Htooinbotham  t.  Comwell,  and  the  doctrine  therein 
declared,  but  in  tbe  opinion  of  tbe  court  it  fell 
within  tbe  rule  as  settled  in  tbe  latter  case.** 

In  Dixon  v.  McCue,  14  GratL  661,  DAimu  J.,  in 
delivering  the  opinion  of  tbe  court,  said:  "In saylng^ 
in  the  case  of  ffioffinbotham  v.  Comwdl^  a  OraU,  49, 
that  'the  conclusion  airalnst  tbe  claim  of  tbe  widow 
ong-httobeassatisfactory  asif  it  were  expressed.* 
Jttdob  BAiiDwiN  has,  as  I  humbly  conceive,  stated 
the  doctrine  somewhat  too  stronirly.    A  rule  thus 
riffid,  whilst  it  formed  no  necessary  foundation  for 
the  judgment  of  the  court  in  that  case,  would,  in 
my  opinion,  come  in  conflict  with  decisions  in   nu- 
merous cases  which  have  been  too  lonsr  and  too  iren- 
erally  recog-nized  as  precedents,  to  allow  of  dissent 
or  doubt  in  respect  to  their  authority  now.    There 
are  comparatively  very  few  of  the  reported  cases, ' 
wherein    implications  of  the  te8tator*8  Intentions 
have  prevailed  in  putting  tbe  widow  to  ber  election, 
in  which  it  would  be  truly  said  that  the  conclusion 
affalnst  the  claim  of  the  widow  was  as  satisfactory 
as  if  the  testator,  in  the  very  terms  of  tbe  devise, 
had  expressed  an  intention  to  exclude  iL    And  I 
think  it  fairly  results  from  the  authorities,  tbat 
whenever  the  inference  a^rainst  tbe  widow'b  ri^bt 
is  clear  beyond  reasonable  doubt;  whenever  tlie 
implications  against   ber  are  so  stromr,  that,  to 
defeat  them,  resort  mu^t  be  had  to  a  forced,   far> 
fetched  or  unreasonable  construction  of  tbe  vrill,  a 
case  is  made  which  puts  her  to  her  election.'*    See. 
also,  citing  the  principal  case  and  Dixon  v.  McCne, 
as  to  this  point,  Gregory  v.  Gate,  80  Gratt  91. 

In  BoUing  v.  Boiling.  88  Va.  686, 14  S.  E.  Rep.  07,  tt 
is  said:  "This  statute  (Code  1860,  ch.  110,  sec.  4>  was 
construed  in  Bioainbotham  v.  Comwett^  8  QnUt.  «s, 
where  it  was  held  that  a  provision  for  tbe  wife,  to 
bar  her  dower,  must  not  only  have  been  so  intended. 
but  that  such  intent  must  appear  from  tbe  convey* 
ance  or  devise,  either  by  express  words  or  cleax*  and 
necessary  implication.  To  change  this  rule  of  con- 
struction the  amendatory  act  of  1806  was  passed. 
which  amended  the  statute  by  adding  thereto  tliese 
words:  *And  every  such  provision,  by  deed  or  iriU, 
shall  be  taken  to  be  in  lieu  of  dower,  unless  ttie  con- 
trary Intention  plainly  appears  in  such  deed  or 
will,  or  in  some  other  writing  signed  by  the  piarty 
making  the  provision.*  Acts  1866r-e6,  p.  16S:  Code, 
sec.  2270." 

For  further  information  on  this  subject,  see 
monographic  note  on  "Dower"  appended  to  I>a'vis  v. 
Davis.  25  Gratt  587. 
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William  Comwell.  In  her  bill  she  chars^ed 
that  her  late  husband,  Thomas  Higgin- 
botham,  had,  during  their  marriage,  sold 
and  conveyed  to  Comwell  a  tract  of  land  in 
the  county  of  Monroe.  That  she  had  not 
united  in  the  deed.  That  Thomas  Higgin- 
botham  died  in  1846;  and  she  was  therefore 
entitled  to  dower  in  said  land,  which  she 
prayed  might  be  assigned  to  her.  With  her 
bill  she  exhibited  the  deed  to  Comwell 
which  bore  date  on  the  4th  of  November 
1807. 

In  May  1847  Comwell  answered  the  bill 
admitting  the  sale  and  conveyance  of  the 
land  to  him;  but  he  alleged  that  Thomas 
Higginbotham  had  left  a  will,  which  had 
been  duly  admitted  to  probat,  by  which  he 
bequeathed  his  whole  estate,  real  and  per- 
sonal, to  the  plaintiff  for  her  life,  and  at 
her  death  to  his  son  and  two  daugh- 
ters. That  the  plaintiff  had  accepted 
84  the  ^provision  made  for  her  by  the 
will,  as  she  had  failed  to  renounce 
that  provision  within  a  year  from  the  tes- 
tator's death :  And  he  insisted  that  the  pro* 
vision  made  for  her  by  the  will  was  in  lieu 
of  dower.  And  he  exhibited  a  copy  of  the 
will  which  was  presented  for  probat  at  the 
f^ebruary  term  of  the  Count3'  court  of  Mon- 
roe. The  provision  for  the  plaintiff  is  as 
stated  in  the  answer. 

The  cause  came  on  to  be  heard  in  October 
1847,  when  the  Court  dismissed  the  bill. 
Whereupon  Mrs.  Higginbotham  applied  to 
this  Court  for  an  appeal,  which  was  allowed. 

K.  Harrison,  for  the  appellant. 
I^ackland,  for  the  appellee. 

BAI^DWIN,  J.,  delivered  the  opinion  of 
the  Court. 

It  appears  in  this  case  from  the  testator's 
will,  that  after  charging  his  estate,  real 
and  personal,  with  the  payment  of  his  debts, 
he  devised  the  same  to  his  wife  for  life, 
with  remainder  to  his  children.  Upwards 
of  thirty  years  before  the  making  of  his 
w^ill,  he  had  sold  and  conveyed,  with  gen- 
eral warranty,  a  tract  of  land  to  the  ap- 
pellee, but  his  wife  did  not  unite  in  the 
conveyance.  The  sale  and  conveyance  to  the 
appellee  are  in  no  wise  mentioned  or  alluded 
to  in  the  will.  Shortly  after  the  testator's 
death,  this  suit  was  brought  by  the  appel- 
lant to  recover  her  dower  in  the  land  so  sold 
and  conveyed  to  the  appellee.  And  the 
defence  made  by  the  answer  is,  that  the 
widow  is  barred  of  the  dower  claimed  by 
the  provision  made  for  her  in  the  will, 
ivhich  was  intended  by  the  testator  to  be  in 
lieu  of  dower  of  all  the  lands  which  he  at 
any  time  owned;  which  provision  it  is 
averred  she  has  accepted.  The  will  of  the 
testator  and  his  deed  of  conveyance  to 
the  appellee  are  the  whole  evidence  in  the 
cause.  And  the  question  presented  by 
85  the  record  is,  whether  the  widow  *is 
entitled  to  recover  the  dower  claimed, 
and  also  to  retain  the  provision  made  for 
her  by  the  will.  If  she  is,  then  her  accept- 
ance or  refusal  of  that  provision  is  a  mat- 
ter w^holly  immaterial. 

^he  dower  provided  by  law  in  behalf  of  a 


widow,  by  which  is  secured  to  her  one  third 
of  all  the  lands  of  her  husband,  of  which  he 
was  at  any  time  seized  during  the  cover- 
ture, is  paramount  to  all  conveyances,  in- 
cumbrances, contracts,  debts  or  liabilities  of 
the  husband.  But  as  there  is  no  obligation 
upon  him  to  make  a  g^reater  provision  for 
her  than  that  which  is  conferred  by  the 
law,  it  is  competent  for  him,  in  the  exer- 
cise of  his  testamentary  power  in  her  be- 
half, to  couple  it  with  the  condition  that  it 
shall  be  a  substitute  for  and  stand  in  lieu 
of  her  legal  dower  in  the  whole  or  any  part 
of  his  estate,  and  thus  propose  to  become 
the  purchaser  of  the  latter ;  and  then  if  she 
accepts  the  devise,  she  takes  it  with  the 
condition  thereto  attached,  or  if  she  rejects 
the  condition,  she  thereby  rejects  the  devise 
itself:  and  so  she  cannot  have  both  the  legal 
dower  and  the  devise  which  she  accepts  as 
its  substitute.  And  the  devise  in  her  favour 
may  thus  be  made  conditional  by  its  express 
terms  or  by  a  clear  and  necessary  implica- 
tion of  the  testator's  intent  to  that  effect, 
to  be  derived  from  the  will.  But  as  the 
exercise  of  a  testator's  testamentary  bounty 
in  behalf  of  his  wife,  beyond  or  irrespective 
of  the  provision  made  for  her  by  law,  is 
natural  and  frequent,  it  is  not  allowable  to 
infer  an  intent  on  his  part  to  the  contrary 
from  other  parts  of  the  will,  by  conjecture 
or  probability :  the  conclusion  ought  to  be 
as  satisfactory  as  if  it  were  expressed. 

This  clear  and  necessary  implication 
which  puts  the  widow  upon  her  election  is 
to  be  derived  from  provisions  of  the  will 
which  would  be  defeated  or  disturbed  by 
allowing  her  to  claim  in  both  characters  of 
devisee  and  dowress:  for  example,  if  a 
testator    devises    his    estate,    or    a  part  of 

it,  to  his  wife  and  others,  to  be  equally 
86        ^divided  amongst  them,   the  equality 

required  would  be  defeated  if  she 
were  permitted  to  claim  one  third  of  the 
property  so  devised  as  her  dower,  and  also 
a  third  of  the  remaining  two  thirds  under 
the  will.  But  a  mere  disappointment  of  the 
expectations  of  others  under  the  will  does 
not  put  the  widow  to  her  election :  as  in  the 
case  of  a  devise  by  the  testator  to  her  of  a 
specific  part  or  portion  of  a  farm,  say  a 
moiety,  and  of  the  other  moiety  to  his 
children :  in  that  case  the  widow  may  take 
her  moiety  under  the  will  and  one  third  of 
the  other  moiety  under  the  law,  though  it 
may  perhaps  have  been  his  design  that  she 
should  have  but  a  moiety  of  the  whole: 
there  being  no  plain  and  necessary  implica- 
tion that  the  children  were  not  to  take  sub- 
ject to  her  right  of  dower. 

In  the  present  case,  the  purchaser  from 
the  testator  in  his  lifetime  was  in  no  wise 
an  object  of  his  testamentary  care  or 
bounty.  There  is  no  devise  to  him  of  the 
property  he  had  purchased,  nor  any  indem- 
nity provided  for  him  by  the  will  against 
the  assertion  of  the  widow's  right  of  dower. 
That  right  of  dower  was  not  and  could  not 
have  been  even  conveyed  to  him  by  the 
husband,  and  it  is  only  by  force  of  the  war- 
ranty express  or  implied  of  the  latter  that 
he  could  have  any  claim  against  his  estate 
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for  compensation,  in  the  event  of  eviction 
by  the  paramount  claim  of  the  widow. 
Such  a  liability  of  the  husband's  estate 
under  his  contract  stands  upon  the  same 
footing-  as  his  debts  and  contracts  gener- 
ally, and  furnishes  no  implication  of  an 
intent  on  the  part  of  the  husband  to  bar  his 
widow's  right  of  dower,  by  the  provision 
made  for  her  by  his  will.  A  testator  is  un- 
derstood to  speak  of  his  real  property  as  of 
the  date  of  his  will,  and  of  his  personal 
property  as  of  the  time  of  his  death ;  and 
how  can  we  know  in  this  case  that  the 
testator  had  in  his  mind  at  the  date  of  his 
will,  real  property  which  was  no  longer 
his,  but  had  been   sold  and  conveyed 

87  by  him  many  years  before  *to  another ; 
or   if  it  was  present   to  his  thoughts, 

that  he  recollected  the  failure  of  his  wife  to 
unite  in  the  deed  to  the  purchaser ;  or  if  he 
did,  how  can  we  safely  infer  an  intent  to 
deprive  her  of  her  lawful  right  in  the  sub- 
ject by  a  testamentary  provision  in  her 
favour  in  regard  to  his  remaining  property? 

Nor  is  there  any  incompatibility  of  a 
liability  of  the  husband's  estate,  by  reason 
of  the  widow's  eviction  of  the  purchaser, 
with  the  provisions  of  the  will.  The  devise 
to  her,  it  is  true,  is  of  all  the  testator's  real 
and  personal  estate  during  her  life ;  which 
is  liable  to  be  diminished  by  a  claim  of  the 
purchaser,  if  he  should  choose  to  assert  it, 
upon  the  covenant  of  warranty  in  the 
deed.  But  there  is  no  repugnancy  in  such 
diminution  of  the  value  of  her  interest  in 
the  estate  under  the  will,  nor  of  that  of  the 
devisees  in  remainder,  if  that  were  material, 
with  the  assertion  of  her  rig-ht  of  dower 
against  the  purchaser;  and  indeed  it  is  en- 
tirely compatible  as  well  with  the  charge 
upon  it  in  the  will  in  behalf  of  creditors, 
as  with  that  which  is  given  them  by  opera- 
tion of  law. 

It  cannot  be  that  the  claim  of  a  purchaser 
from  the  husband  in  his  lifetime,  founded 
merely  upon  the  warranty  of  the  latter,  to 
compensation  out  of  his  estate,  in  case  of 
eviction  by  the  widow,  falls  within  any 
rule  of  equity  requiring  her  to  elect  between 
her  rig-ht  of  dower  under  the  law,  and  the 
provision  made  for  her  in  the  testator's 
will :  for  in  equity  the  rule  of  election  is 
also  a  rule  of  compensation,  and  not  one 
of  forfeiture.  It  is  applicable  only  to  the 
case  of  a  beneficiary  under  the  will,  the 
provision  in  whose  favour  is  defeated  by 
the  enforcement  of  the  claim  against  the 
will;  and  then  invariably  the  defeated  dev- 
isee or  legatee  receives  compensation  out 
of  the  claim  under  the  will,  so  far  as  it  may 
extend,  or  be  requisite,  of  the  claimant  who 
defeats  him ;  and  if  there  be  any  surplus,  the 
latter  is  entitled  to  receive    it.    Now 

88  how   can  such  compensation  *be  made 
to   a   purchaser  from  the  husband  in 

his  lifetime?  He  is  not  designated  in  the 
will  as  is  the  case  with  the  defeated  dev- 
isee or  legatee;  and  can  be  no  more  enti- 
tled to  the  compensation  than  any  other 
purchaser  from  the  husband.  Suppose  then 
the  fund  for  compensation  be  exhausted  by 
the  claim  of  such  a  purchaser,  where  is  an- 


other purchaser  of  other  land  from  the  hus- 
band to  look  for  redress,  and  by  what  role 
can  he  be  relieved,  unless  it  be  a  mle  of 
forfeiture? 

The  Court  is  therefore  of  opinion,  that 
the  decree  of  the  Circuit  court  is  erroneous 
in  dismissing  the  appellant's  bill,  instead 
of  sustaining*  and  enforcing  her  claim  of 
dower,  and  extending*  to  her  such  other  and 
consequent  relief  as  it  may  appear  she  is 
entitled  to;  therefore  reversed  with  costs, 
bill  reinstated,  and  cause  remanded  for 
further  proceedings  in  conformity  with  the 
foregoing  opinion  and  decree. 


Calhoun  v.  Palmer.* 

July  Term,  1851,  Lewlsburg-. 

CAbsent  CabHiL,  P.) 
MUldam— Inqnlfltion    by  Jury— Unforeseea   Dani 
—Cose  St  Bar.— A  ffives  and  conveys  to  his  son  B  a 
lot  of  land  on  which  is  a  millseat.    B  then  applies 
to  the  Ck)nnty  court  for  leave  to  build  a  mill  and 
dam,  and  when  tlie  inquest  meets  on  the  land  A 
attends,  and  when  the  jury  propose  to  level  the 
stream  to  ascertain  bow  high  B  may  be  permitted 
to  build  his  dam,  A  tells  them  he  had  leveled  iU 
and  that  B  may  be  permitted  to  build  a   dam 
twelve  feet  hisrh  without  flowing  the  water  back 
on  the  land  of  any  person  but  A.    That  such  a  dam 
will  hurt  no  one  but  himself,  and  he  does  not 
believe  it  will  hurt  himself.    The  Jury  act  upon 
his  opinions  and  information,  and  allow  B  to 
89        build  a  dam  twelve  feet  high,  and  ^report 
that  it  will  inflict  no  damage  on  any  person: 
and  this  inquisition  is  confirmed  by  the  Court  and 
leave  is  given  to  build  the  dam.    B  builds  his  dam 
ten  feet  high.    Afterwards  he  raises  the  water 
about  six  inches  by  putting  boards  un  the  top  of  the 
dam;  and  of  this  A  complains,  and  B  takes  them 
off;  and  in  the  ten  years  B  keeps  the  mill  he  does 
not  attempt  to  raise  the  dam.    A  becoming  em- 
barrassed B  determines  to  sell  the  property  to 
relieve  him;  and  A  adds  twenty   acres  to  that 
owned  by  B  and  they  Join  in  the  conveyance  of  the 
whole  to  C.    After  C  takes  possession  of  the  mill 
he  ascertains  that  the  inquisition  authorised  the 
dam  to  be  built  twelve  feet  high,  and  he  elevates 
it  8  inches,  which  seriously  injures  the  land  of  A 
which   lies   Immediately    above  on  the   stream, 
whereupon  A  sues  B  for  the  damages  occasioned 
by  the  raising  of  the  dam.    Held: 
I  St.  Same— Same— Same— Same. —That  the  inquest 
and  judgment  of  the  Court  is  no  bar  to  an  action 
for  damages  sustained  by  A   which  were  not 
actually  foreseen  and  estimated  by  the  Inquest, 
ad.  Same— Same— Sane— Same.  —  That  as  C  relied 
on  the  inquisition  and  judgment  of  the  Gourt 
authorizing  the   dam,  as    the    ground  of   his 
defence,  it  is  not  competent  for  him  to  deny  the 
ownership  of  the  land  by  B  at  the  time  of  said 
proceedings,  or  to  assert  the  continued  orwner- 
ship  of  the  land  by  A. 
3d.  Same— Same— Same— Same.— That  the  rig-ht  of 
A  to  recover*  damages  for  the  injury  arlsing- 
from  raising  the  dam  by  C,  is  not  defeated  by 
the  conduct  of  A  at  the  time  the  inquest  was 
taken. 


*Por  monographic  note  en 
end  of  case. 
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—  SAme  — Same. —That  the  fact 
that  B  did  not  raise  the  dam  in  the  first  instance 
to  the  heiffht  authorized  by  the  inquest,  did  not 
have  the  effect  of  precluding  him  from  raisinsr 
tt  to  the  full  height  authorized  by  the  inquest 
provided  by  so  doing  he  did  not  occasion  injury 
toothers. 

8tii.  SMBe— Same— Smbc— Same.  — That  A  having 
united  in  the  conveyance  to  C  he  cannot  recover 
damages  against  C  for  any  injury  done  him  by 
any  reflow  of  the  water  to  the  extent  the  injury 
existed  at  the  time  of  said  conveyance. 

This  was  an  action  of  trespass  on  the 
case,  brouglit  by  William  Callioan  against 
Philip  O.  Palmer,  in  the  Circuit  court  of 
Augusta  county.  The  injury  complained 
of  was  that  the  defendant  who  owned  a  mill 
on  the  Middle  river  immediately  below  the 
land  of  the  plaintiff,  had  raised  his  dam, 
so  that  the  land  of  the  plaintiff  was  over- 
flowed, and  the  health  of  his  family  inju- 
riously affected. 

90  *On  the  trial  of  the  case  the   plain- 

tiff proved   that  the  defendant   pur- 
chased the  mill  and  milldam   mentioned  in 
the  declaration,  in  1844;  at  which  time  the 
dam    did    not    exceed    ten    feet  in  height. 
That  after    his  purchase  he  had  raised  the 
dam;  but   that    it   was  not  yet  more  than 
twelve  feet  in  height.     And  he  proved  that 
his  land  had  been  seriously  injured  by  the 
increased  height  of  the  dam.     The  defend- 
ant then  offered  in  evidence  a  deed  by  which 
the   plaintiff   conveyed   the  land   on  which 
the    mill   and  dam   was  situate,  to  his  two 
sons,  William  B.    and   James  W.  Calhoun; 
and  also  a  deed   in  which   the  plaintiff  and 
his  said  two  sons  and  their  wives  united  to 
convey  to  the  defendant  the  land  conveyed 
to    the  sons,    and  about   twenty  acres  more 
adjoining,    taken    from    the    land    of    the 
plaintiff.     And  the  defendant   then   offered 
in    evidence   the   record  of  the  proceedings 
upon  a  writ   of   ad   quod   damnum   in    the 
County  court  of  Augusta,  upon  the  applica- 
tion of  William  B.  and  James  W.  Calhoun, 
to  have  permission    to  erect  a   dam    for  a 
mill,  it  being  the  same  which  was  the  sub- 
ject of  controversy  in  this  case,  by   which 
the  jury  authorized  them  to   raise  the  dam 
twelve  feet  from  the  foundation ;  and  found 
by  their  inquisition  that  it  wquld  not  injure 
any  person:  and   upon    the   return   thereof 
the  Court  had  authorized  them  to  build  the 
mill  and  dam  in  accordance  with  the  inquest 
of  the  jury.     To  the  introduction  of  this  rec- 
ord   the  plaintiff  by  his  counsel   objected, 
on  the  groiwd  that  as    the    record    shewed 
that  the  damages  which   he   had   sustained 
had  not  been  foreseen  and  estimated  by  the 
jury,  that  proceeding  could  not  be  a  bar  to 
the  plaintiff's   action.     But  the  Court  over- 
ruled the  objection,  and  admitted  the   evi- 
dence, not  as  constituting  of  itself  a  bar  to 
the    recovery    of  damages  by  the  plaintiff, 
but  as  a  link  in  the  chain  of  evidence  which 
the    defendant's  counsel   alleged  they  were 
prepared  to  adduce,  and  by    which  they  ex- 
pected to  establish   that  the   plaintiff  was 
personally  present  when    the   inquest 
91         was  taken,  was  *fully  apprised  of  said 


inquest  and  order  of  Court,  and  ac- 
quiesced in  and  assented  to  them ;  and  that 
William  B.  and  James  W.  Calhoun  had  pro- 
ceeded within  one  year  to  erect  their  dam 
and  mill,  and  had  finished  it  within  three 
years.  And  that  the  defendant  after  he 
had  purchased  the  property  finding  that  the 
dam  was  not  twelve  feet  high,  had  pro- 
ceeded to  raise  it  to  a  height  not  exceeding 
twelve  feet.  To  this  opinion  of  the  Court 
admitting  the  evidence,  the  plaintiff  ex- 
cepted. 

The  defendant  then  offered  parol  testi- 
mony to  prove  that  the  plaintiff  was  present 
when  the  inquest  was  taken,  and  assented 
to  the  action  of  the  jury,  and  aided  them 
in  their  examinations;  tliat  he  suggested 
twelve  feet  as  the  height  of  the  dam,  and 
when  they  proposed  to  ascertain  by  act- 
ual levelling,  how  far  the  water  would  be 
flowed  back  by  the  dam,  he  stated  that  he 
had  himself  leveled  it,  and  that  the  dam 
would  flow  back  the  water  to  a  particular 
point,  which  he  shewed  to  the  jury;  and 
he  said  that  it  would  not  back  the  water  on 
the  lands  of  any  one  but  himself,  and  that 
nobody  but  himself  would  be  injured,  and 
that  he  was  satisfied  he  would  not  be  in- 
jured by  it.  To  the  introduction  of  this 
evidence  the  plaintiff  objected,  but  the 
Court  overruled  his  objection,  and  he  ex- 
cepted. 

After  all  the  evidence  had  been  intro- 
duced, the  plaintiff  moved  the  Court  to  in- 
struct the  jury  as  follows,  viz : 

1st.  If  the  jury  shall  believe  from  the 
evidence  in  the  cause,  that  the  milldam 
in  the  declaration  mentioned,  was  estab- 
lished by  an  order  of  the  County  court 
of  Augusta,  upon  a  writ  of  ad  quod 
damnum,  and  an  inquisition  and  verdict 
thereupon,  had  upon  the  petition  of  Wil- 
liam B.  Calhoun  and  James  W.  Calhoun, 
who  were  at  the  time  the  owners  in  fee 
simple  of  the  mill  seat;  and  that  the  plain- 
tiff  William  Calhoun  was  not  in  any  man- 
ner interested  in  the  property,  and  was  not 
a  party  to  the  said  proceedings,  then 
92  the  said  writ,  verdict,  *and  order  of 
Court,  cannot  operate  as  a  bar  to  this 
action,  unless  the  damages  now  claimed 
by  the  plaintiff  were  actually  foreseen  and 
estimated  by  the  jury  upon  the  said  inquest. 
And  any  acts  or  declarations  of  the  plain- 
tiff at  the  time  of  the  inquest,  indicating 
his  assent  to  or  approbation  of  the  act  of 
the  jury,  but  constituting  no  part  of  the 
record  and  proceedings  upon  the  said  writ, 
could  not  operate  as  a  bar  to  any  subse- 
quent  action  by  him  for  damages  sustained, 
unless  such  acts  or  declarations  amounted 
to  a  contract  with  the  said  William  B.  and 
James  W.  Calhoun,  founded  upon  a  consid- 
eration, whereby  the  said  plaintiff  bound 
himself  not  to  claim  such  damages:  And  in 
considering  such  acts  and  declarations  of 
the  plaintiff,  the  jury  must  take  them  all 
together  as  fixing  the  terms,  conditions  and 
limitations  of  such  contract. 

2d.  And  if  the  jury  shall  believe  from  the 
evidence  in  the  cause,  that  after  the  said 
writ,    inquisition   and  order  of  Court,    and 
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after  the  supposed  contract  so  made  by  the 
acts  and  declarations  of  the  plaintiff,  the 
said  William  B.  and  James  W.  Calhoun 
went  on  to  erect  the  said  dam  to  a  height 
short  of  the  twelve  feet  allowed  by  the  in- 
quest, viz.  to  the  height  of  ten  feet;  and 
shortly  afterwards  attempted  to  raise  it  still 
higher;  that  the  plaintiff  objected  to  such 
increase  of  elevation  on  the  ground  that  it 
would  injure  him  to  an  extent  not  foreseen 
by  the  jury,  or  by  any  of  the  parties  at  the 
time  of  the  inquest ;  and  that  the  said  Wil- 
liam B.  and  James  W.  Calhoun,  in  consid- 
eration of  such  injury,  agreed  with  the 
plaintiff  that  they  would  not  further  in- 
crease the  elevation  of  said  dam ;  and  that 
in  fact  the  said  William  B.  and  James  W. 
Calhoun  did  not  afterwards,  during  their 
ownership  of  the  property,  which  was  about 
ten  years,  attempt  further  to  elevate  said 
dam,  and  that  the  dam  in  its  then  condition 
was  sold  and  conveyed  to  the  defendant 
with  the  mill  and  its  appurtenances,  then 
the  said  William  B.  and  James  W. 
93  Calhoun  *had  no  right  at  the  time 
of  the  said  sale  and  conveyance,  to 
increase  the  height  of  said  dam,  so  as  to 
damage  the  lands  or  other  property  of  the 
plaintiff,  and  could  not  convey  such  a  right 
to  any  other  person ;  and  no  such  right  could 
pass  by  a  deed  conveying  the  mill  with  its 
appurtenances,  nor  could  the  plaintiff  by 
uniting  in  the  deed  and  warranty,  upon 
such  conveyance,  grant  any  such  right 
without  express  words  to  that  effect. 

These  instructions  the  plaintiff  by  his 
counsel  moved  the  Court  in  the  first  place 
to  give  as  a  whole,  and  that  being  refused 
he  offered  each  of  them  separately ;  and  the 
Court  having  refused  to  give  either,  he 
excepted  to  both  opinions  of  the  Court. 

The  plaintiff  by  his  counsel  then  moved 
the  Court  to  instruct  the  jury  as  follows, 
viz: 

Ist.  If  the  jury  shall  believe  from  the 
evidence  in  the  cause,  that  the  milldam  in 
the  declaration  mentioned,  was  authorized 
in  1831  by  an  inquest  and  order  of  the 
County  court  of  Augusta,  regularly  and 
legally  made,  authorizing  it  to  be  raised  to 
the  height  of  twelve  feet  from  the  founda- 
tion, that  the  parties  applying  therefor  be- 
gan to  build  the  same  within  one  year,  and 
finished  it  within  three  years  after  such 
leave  of  the  Court  obtained,  so  that  it  was 
in  good  condition  for  the  public  use,  but  to 
a  height  much  less  than  twelve  feet,  say 
nine  or  ten  feet ;  that  within  a  few  years 
after  such  leave  obtained,  the  said  parties 
applying  for  leave,  undertook  to  raise  the 
said  dam  five  or  six  inches  over  the  height 
to  which  it  was  first  finished,  as  aforesaid, 
but  yet  under  the  height  of  twelve  feet ;  that 
the  plaintiff  objected  to  said  last  mentioned 
raising,  on  the  ground  that  it  would  injure 
and  damage  his  lands,  and  that,  thereupon, 
and  in  consideration  thereof,  the  said  par- 
ties being  still  the  owners  of  said  mill  and 
dam,  ceased  from  their  undertaking,  and 
never  again  attempted  to  raise  said 
dam ;  that  said  parties  applying  for 
94        leave,  held  *and  owned  said  mill  and 


dam  until  the  year  1844,  when  they  in 
I  conjunction  with  the  plaintiff  sold  and  oon- 
'  veyed  and  warranted  said  mill  and  dam, 
with  other  lands,  to  the  defendant,  and 
that  the  defendant  atterwards,  viz.  some 
twelve  or  eighteen  months  after  his  said 
purchase,  and  before  this  suit  was  brought, 
without  any  new  writ  of  ad  quod  damnum, 
or  leave  of  the  Court,  proceeded  to  raise 
said  dam,  and  did  raise  it  higher,  thereby 
causing  damage  to  the  plaintiff,  over  and 
above  any  damage  resulting  to  the  plain- 
tiff from  the  dam  as  it  originally  stood, 
then  the  jury  must  find  for  the  plaintiff. 

2d.  If  the  jury  shall  believe  from  the 
evidence  in  the  cause,  that  the  plaintiff 
was  present  with  the  jury  of  inquest,  who 
acted  in  1831  and  rendered  a  verdict,  au- 
thorizing the  erection  of  the  dam  in  the  dec- 
laration mentioned,  which  verdict  was  the 
foundation  of  the  leave  afterwards  given 
by  the  Court  to  build  the  dam ;  that  he  aided 
and  directed  the  jury  in  their  action  and 
examination  on  ^hat  occasion ;  that  he  had 
previously  leveled  the  water  above  said 
dam,  and  told  the  jury  he  had  done  so;  and 
that  he  dispensed  with  such  examination  by 
them;  that  he  said  to  the  jury  that  no  one 
could  be  injured  but  himself,  and  that  he 
did  not  believe  he  would  be  injured  by 
raising  said  dam;  that  he  then  and  there 
consented  that  the  jury  should  fix  the  height 
of  the  dam  in  their  verdict  at  twelve  feet; 
that  after  said  leave  was  granted,  the  par- 
ties applying  therefor  went  on  to  begin, 
and  finished  the  same  within  the  time  al- 
lowed by  law,  to  the  height  of  only  nine  or 
ten  feet ;  that  afterwards  they  raised  the 
dam  some  inches  higher,  being  still  owners 
thereof,  whereupon  the  plaintiff  remon- 
strated and  forbade  them ;  that  they  at  once 
yielded,  abated  the  additional  height,  and 
continuing  owners  of  said  mill  property  and 
dam  for  many  years  afterwards,  viz.,  until 
the  year  1844,  never  afterwards  attempted  to 
raise  the  dam  higher :  That   the  defendant 

purchased  said  mill  property  and  dam 
95        in  1844,  which,  ^together  with  several 

acres  of  adjacent  land  of  the  plaintiff, 
was  conveyed  to  the  defendant  by  a  joint 
deed  from  the  parties  who  had  applied  for 
leave  to  build  the  dam,  and  the  plaintiff. 
with  general  warranty  of  title ;  and  that 
the  defendant,  after  the  lapse  of  twelve  or 
eighteen  months  from  the  date  of  his 
purchase,  and  before  the  institution  of  tliis 
suit,  raised  the  said  dam  to  an  additional 
height  of  ^ve  or  six  inches,  without  any 
new  leave  of  Court  granted ;  whereby  the 
plaintiff  suffered  damage;  then  from  the 
foregoing  state  of  facts,  the  jury  are  'vrell 
warranted  in  inferring  that  any  consent  if 
proven  to  have  been  given  by  the  plaintiff 
at  the  time  of  the  inquest,  only  extended  to 
the  raising  of  the  dam  to  the  height  to 
which  it  was  originally  raised  as  aforesaid ; 
and  does  not  bar  his  right  of  action  for 
damages  for  raising  it  to  an  additional 
height. 

But  the  Court  refused  to  give  either  of 
the  said  instructions,  and  the  plaintiff 
again  excepted. 
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After  the  Court  had  refused  to  give  the 
instructions  set  out  in  the  foregoing  excep- 
tions, the  defendant  moved  the  Court  to 
instruct  the  jury  as  follows,  vis : 

If  the  jury  believe,  from  the  evidence  in 
this  cause,  that  the  plaintiff  advised  and 
prompted  the  application  by  his  sons,  one 
(if  not  both),  of  whom  was  an  infant  at  the 
time  of  the  application  for  the  writ  of  ad 
quod  damnum,  and  other  proceedings  on 
the  petition  for  the  establishment  of  the 
mill  and  dam  in  the  declaration  mentioned ; 
and  that  the  plaintiff  was  present  when 
the  jury  were  acting  in  regard  to  the  as- 
sessment of  damages,  and  aided  them,  and 
suggested  the  height  of  the  dam  twelve 
feet :  and  when  the  jury  were  about  to  level 
the  water,  to  see  how  far  it  would  be 
dammed  back  on  the  land  of  plaintiff,  the 
plaintiff  then  said  he  had  himself  levelled 
the  water,  and  ascertained  that  it  would 
flow  it  back  to  a  particular  point,  which  he 
then  shewed  to  the  jury,  and  said  that  it 
would  not  injure  any  one  but  him,  and  that 
he  claimed  no  damages,  and  that  by 
96  reason  *t hereof  the  jury  found  their 
verdict,  awarding  him  no  damages ; 
to  which  the  plaintiff  assented ;  such  assent 
and  agreement  to  said  verdict,  is  sustained 
by  the  consideration  of  benefit  to  plaintiff's 
sons,  who  were  the  objects  of  his  bounty, 
and  whose  interest  were  intended  to  be 
promoted  by  the  establishment  of  said  mill 
and  dam,  and  will  be  sufficient  to  bar  the 
plaintiff  from  obtaining  damages  incurred 
by  reason  of  .  the  erection  of  said  dam ; 
which  instruction  the  Court  gave,  and  the 
plaintiff  excepted. 

The  plaintiff  then  moved  the  Court  to  give 
to  the  jury  the  following  instruction : 

The  writ  of  ad  quod  damnum,  verdict, 
and  order  of  Court,  authorizing  a  milldam 
to  t>e  raised  to  a  certain  height,  named  and 
designated  in  the  verdict,  only  confers  the 
ri^ht  upon  the  applicant  and  his  assigns, 
to  erect  the  dam  to  the  height  thus  desig- 
nated, subject  to  the  right  of  adjacent 
tenants  to  their  action,  for  all  damages  occa- 
sioned thereon,  not  actually  foreseen  and 
estimated  by  the  jury  of  inquest ;  and  such 
rig-ht  to  raise  the  dam,  becomes  appurte- 
nant to  the  land  on  which  leave  is  given  to 
raise  it,  subject  to  the  said  right  of  the  ad- 
jacent tenants. 

If,  therefore,  such  land  is  sold  by  the 
party  acquiring  such  right  to  erect  a  dam, 
with  general  warranty  of  the  title  and  ap- 
purtenances thereto,  and  the  purchaser  sub- 
sequently elevates  the  dam  to  a  height 
with  in  that  authorized  by  the  verdict  and 
order  of  Court  giving  leave,  so  that  dam- 
ages not  actually  foreseen  and  estimated 
by  the  jury  of  inquest,  are  suffered  by  an 
adjacent  tenant,  who  sues  for,  and  recovers 
the  same,  the  covenants  of  such  deed  are 
not  thereby  broken,  and  no  action  thereupon 
accrues  to  such  vendee  against  such  vendor 
on  said  covenants.  But  the  Court  refused 
to  g'ive  the  instruction ;  but  instead  thereof 
instructed  the  jury,  that  the  jury  of  inquest 
having  estimated  and  allowed  no  damages 
to    the       plaintiff,    upon    the    writ  of    ad 


97       quod  damnum,  *their  verdict  presents 
no  bar  to  the  recovery  of  damages  in 
this  action,  unless  the  plaintiff  be  precluded 
from  their  recovery  upon  other  grounds. 

If  the  jury  shall  be  satisfied  from  the 
evidence,  that  the  plaintiff  was  the  real 
owner  of  the  land,  on  which  leave  was  asked 
to  erect  the  mill,  and  the  real  applicant  for 
the  writ,  and  that  his  sons  were  only  nom- 
inally the  legal  owners,  and  only  nominal 
or  ostensible  applicants  for  the  writ  of  ad 
quod  damnum,  and  that  no  damages  were 
allowed  by  the  jury  of  inquest,  not  only 
because  none  were  claimed,  but  because  on 
the  contrary,  damages  were  disclaimed  or 
waived,  whether  by  parol,  by  writing  or  by 
deed,  and  that  after  the  privilege  to  erect 
the  dam  and  build  the  mill  was  established 
by  the  inquest  or  verdict  of  the  jury  and 
the  judgment  of  the  Court  thereupon,  the 
plaintiff  united  in  selling,  conveying  and 
warranting  the  premises  with  its  appurte- 
nances to  the  defendant,  received  the  cash 
payment  of  the  purchase  money,  and  re- 
ceipted for  it  in  his  own  name,  and  took 
bonds  for  the  deferred  instalments  payable 
to  himself ;  the  plaintiff  by  reason  of  such 
ownership,  and  disclaimer  or  waiver  of 
damages,  and  by  reason  of  his  sale,  and  con- 
veyance by  deed  with  warranty  to  the  de- 
fendant, is  precluded  from  any  recovery 
against  the  defendant  for  any  damages 
resulting  to  himself  from  the  dam  of  the 
height  not  exceeding  twelve  feet,  that  be- 
ing the  height  ascertained  by  the  verdict 
of  the  jury  of  inquest ;  and  any  private  un- 
derstanding or  agreement  between  the 
plaintiff  and  his  sons,  before  their  sale  to 
the  defendant,  limiting  or  restricting  their 
rights  and  privileges  under  the  inquisition, 
of  which  the  defendant  had  no  notice  at 
the  time  of  the  purchase,  cannot  impair  or 
derogate  from  his  right  to  a  dam  of  the  alti- 
tude fixed  by  the  jury  of  inquest,  however 
valid  and  obligatory  such  agreement  or  un- 
derstanding may  have  been  between  the 
father  and  the  sons  before  they  united  in 
selling  and  conveying  to  a  purchaser 
96  without  notice.  *To  the  opinion  of 
the  Court  refusing  the  instruction 
asked,  and  giving  the  instruction  given, 
the  plaintiff  again  excepted. 

After  the  Court  had  refused  the  instruc- 
tion asked  by  the  plaintiff,  and  given  its 
own  instruction  as  mentioned  in  the  last 
exception,  the  plaintiff's  counsel  moved  the 
Court  to  give  the  following  instructions : 

The  fact  that  the  plaintiff  united  in  sell- 
ing and  conveying  and  warranting  the 
mill,  the  dam  and  premises  in  the  declara- 
tion mentioned  with  the  appurtenances  to 
the  defendant,  standing  by  itself  will  not 
preclude  him  from  recovering  in  this  ac- 
tion. If  the  jury  believe  from  the  evidence, 
that  the  plaintiff  was  not  at  the  time  of  the 
verdict  or  judgment  by  the  County  court, 
giving  leave  to  erect  the  dam  in  the  declara- 
tion mentioned,  the  real  owner  of  the  land 
on  which  said  dam  was  to  be  erected,  but 
that  he  had  made  a  bona  fide  advancement 
thereof  to  his  sons  William  B.  and  James 
W.  Calhoun,  and   that  the  plaintiff  did  not 
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before  the  jury  disclaim  or  waive  damages, 
or  that  if  he  did  he  received  no  considera- 
tion therefor;  then,  though  the  plaintiff 
afterwards  united  with  his  said  sons  in 
a  conveyance  to  the  defendant  of  said  lands 
with  general  warranty  of  title  and  appur- 
tenances, he  is  not  thereby  barred  of  his 
right  to  bring  this  suit.  But  the  Court  re- 
fused to  give  the  said  instructions,  and  the 
plaintiff  again  excepted. 

The  jury  then  found  a  verdict  for  the  de- 
fendant, and  there  was  a  motion  by  the 
plaintiff  for  a  new  trial,  which  the  Court 
overruled,  and  gave  a  judgment  on  the  ver- 
dict for  the  defendant;  and  the  plaintiff 
again  excepted,  and  applied  to  this  Court 
for  a  supersedeas,  which  was  allowed. 

From  the  facts  stated  in  the  exceptions, 
it  appears  that  in  October  1831,  the  plain- 
tiff gave  and  conveyed  to  his  two  sons, 
William  B.  and  James  W.  Calhoun,  twenty 
acres  of  land,  including  the  site  of  the  mill 
and  dam  which  was  the  subject  of  the 
99  suit.  One  of  *these  sons  was  about 
eighteen  or  nineteen  years  old,  and 
the  other  a  few  years  older.  In  November 
1831  they  applied  to  the  County  court  of 
Augusta  for  leave  to  build  a  milldam  across 
the  Middle  river ;  and  a  writ  of  ad  quod 
damnum  was  directed.  When  the  jury  of 
inquest  met  upon  the  premises,  the  sons 
being  young,  the  plaintiff  was  present  and 
managed  the  business,  shewing  the  prem- 
ises and  making  explanations  to  the  jury; 
and  he  suggested  twelve  feet  as  the  height 
of  the  dam.  It  being  proposed  by  some  of 
the  jury  that  they  should  level  the  water, 
the  plaintiff  stated  that  he  had  levelled  it 
as  for  a  nine  foot  dam,  and  that  dam  would 
not  flow  the  water  back  off  his  own  land ; 
and  he  shewed  the  jury  the  point  to  which 
he  said  the  water  would  flow  back,  which 
satisfied  them.  Plaintiff  said  he  thought 
no  one  would  be  injured ;  that  if  any  one 
was  injured  it  would  be  himself,  and  that 
he  did  not  believe  he  would  be  injured. 
The  jury  accordingly  returned  a  verdict 
that  the  erection  of  the  dam  would  injure 
no  one. 

Soon  after  the  County  court  made  the 
order  granting  leave  to  erect  the  dam,  Wil- 
liam B.  and  James  W.  Calhoun  went  on  to 
build  the  mill  and  dam,  with  means  fur- 
nished them  by  their  father ;  the  dam  being 
raised  about  nine  or  ten  feet  high. 

In  the  first  year  of  the  operation  of  the 
mill,  which  was  in  1834  or  1835,  the  sons 
desired  to  raise  the  dam  a  little  higher,  and 
made  the  experiment  by  placing  boards  on 
the  top  of  it  to  the  height  of  five  or  six 
inches.  This  was  done  without  consulting 
the  plaintiff,  but  he  soon  discovered  it, 
and  complained  that  he  was  injured  by  the 
raising  of  the  dam,  and  required  them  to 
pull  it  down ;  which  was  accordingly  done. 
And  from  that  time  until  1844,  when  the 
property  was  sold  to  the  defendant,  these 
parties    made    no     attempt     to    raise    the 

dam. 
ICX)         *In  the  year  1844  the   plaintiff  was 
seriously  embarrassed  in  his  circum- 
stances, and  as   his   embarrassments  arose 


in  a  great  measure  out  of  his  expenditures, 
in  fitting  up  the  mill  property  for  his  sons, 
they  determined  to  sell  it  and  apply  the 
proceeds  to  his  relief ;  and  this,  though  the 
plaintiff  at  first  refused  it,  he  afterwards 
consented  to  accept ;  and  the  property  with 
twenty  acres  of  the  land  of  the  plaiutiff 
was  sold  to  the  defendant,  and  it  was  con- 
veyed to  him  by  a  deed  in  which  the  plain- 
tiff and  his  sons  united,  with  a  general 
warranty.  Some  twelve  or  eighteen  months 
after  his  purchase  the  defendant  ascertained 
that  the  order  establishing  the  mill  author- 
ized the  erection  of  the  dam  to  the  height 
of  twelve  feet;  and  he  thereupon  elevated 
it  about  eight  inches,  which  occasioned 
serious  damage  to  the  plaintiff's  land. 

Michie  and  Baldwin,  for  the  appellant, 
and 

Stuart,  for  the  appellee,  submitted  the 
case. 

BALDWIN,  J.,  delivered  the  opinion  of 
the  Court. 

It  seems  to  the  Court  that  by  the  express 
provision  of  the    9th  section  of   the  statute 
concerning   mills,    &c.,    2    Rev.    Code,  p. 
222,  no  inquest  taken  by  virtue  of  that  act, 
and   no  opinion  or   judgment  of  the  Court 
thereupon    is  a    bar  to    any  action    which 
could  have  been  had  or  maintained   if  the 
said    act  had  never  been  made,  other  than 
actions    for  such   injuries  as  were  actually 
foreseen    and  estimated  upon  such  inquest: 
And  therefore,  and  inasmuch  as  the  inquest 
in  the  record  set  forth,  finds  that  no  person 
will  be  injured  by  the  erection  of  the    dam 
therein  mentioned,  that  the  plaintiff  in  this 
action,  who  was  no  party  to  the  proceedings 
in   which   said    inquest    was    had,    is    not 
thereby   barred   from  the  recovery  of    snch 
damages  as   he  may   have  sustained  by  the 
reflow    of  the  water   upon   his   land,    occa- 
sioned by  such  dam. 
101  *And  it  further  seems  to  the  Court, 

that  inasmuch  as  the  said  dam,  and 
the  mill  to  which  it  pertains,  were  estab- 
lished upon  the  application  of  WilUam  B. 
Calhoun  and  James  W.  Calhoun,  as  the 
owners  of  the  land  upon  which  the  same 
are  situate,  and  the  defendant  in  this  ac- 
tion asserts  in  his  defence  the  regularity  of 
the  proceedings  by  which  said  mill  an<l  dam 
were  established,  and  claims  the  protection 
thereof  under  the  title  derived  by  him  from 
the  said  applicants,  it  is  not  competent  for 
him  to  deny  the  ownership  of  the  said  land 
by  the  said  applicants  at  the  time  of  said 
proceedings,  or  to  assert  the  continued 
ownership  thereof  by  the  plaintiff,  from 
whose  conveyance  to  said  applicants  they 
derived  their  title. 

It  further  seems  to  the  Court,  that  the 
record  of  the  proceedings  by  which  said 
mill  and  dam  were  established,  cannot  be 
aided  or  supplied  by  parol  evidence  of  ^rhat 
passed  before  the  jury  at  the  time  of  their 
inquisition,  for  the  purpose  of  shewing-  that 
the  plaintiff  assented  to  the  establishment 
of  said  dam  at  the  height  fixed  by  the  jury» 
and  thereby  renounced  any  claim  which  he 
might  thereafter  have  for  damages  unfore- 
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seen  and  unestimated  by  the  jury;  and 
that  although  the  plaintiff  may  have  at- 
tended the  inquisition  of  the  jury,  and 
given  them  information  as  to  the  height  to 
which  it  would  be  proper  the  applicants 
should  have  leave  to  erect  their  dam,  and 
expressed  to  them  his  opinion  and  t>elief 
founded  upon  observation  and  actual  level- 
ling, that  a  dam  twelve  feet  high  would  not 
back  the  water  upon  the  lands  of  any  per- 
son but  himself,  and  that  as  to  himself  he 
was  satisfied  that  be  would  not  thereby  be 
injured ;  still  that  such  conduct  and  declara- 
tions of  the  plaintiff  would  only  serve  to 
shew  that  any  injury  thereafter  actually 
occasioned  him  by  said  dam  was  not  fore- 
seen and  estimated  by  himself  any  more 
than  by  the  said  jury ;  and  that  such  con- 
duct and  declarations  of  the  plaintiff 
cannot  be   treated  as  a  contract  with 

102  *said  applicants  giving  them  leave  to 
erect  such   dam  and  thereby  occasion 

injury  to  the  plaintiff;  for  as  a  contract  so 
far  as  it  allowed  them  to  erect  a  dam  upon 
their  own  land,  it  would  be  idle  and  nuga- 
tory, and  so  far  as  it  authorized  them  to 
injure  the  plaintiff  by  backing  the  water 
upon  his  land,  it  was  voluntary,  executory 
and  personal  to  the  said  applicants,  amount- 
ing at  most  to  nothing  more  than  a  parol 
license  to  them,  indeterminate  in  point  of 
time,  and  revocable  at  the  pleasure  of  the 
plaintiff. 

And  it  further  seems  to  the  Court,  that 
if,  as  the  evidence  at  the  trial  tended  to 
prove,  the  said  William  B.  and  James  W.  Cal- 
houn complied  with  the  condition  imposed 
by  the  statute,  requiring  such  applicants  to 
begin  to  build  their  mill  and  dam  within 
one  year,  and  finish  the  same  within  three 
years  after  the  leave  of  the  Court  obtained, 
so  as  to  be  in  good  condition  for  the  public 
use,  but  that  the  height  to  which  the  dam 
was  so  finished  by  them  was  not  greater 
than  about  nine  or  ten  feet,  yet  that  their 
so  stopping  short  of  the  fuU  height  fixed 
by  the  inquest  aforesaid,  did  not  have  the 
effect  of  precluding  them,  or  their  assign- 
ees, from  afterwards  raising  the  said  dam 
to  the  full  height  of  twelve  feet  allowed  by 
the  inquest,  provided  by  so  doing  they 
shonld  not  occasion  injury  to  others. 

And  it  further  seems  to  the  Court,  that  if, 
as  there  was  evidence  at  the  trial  tending 
to  prove,  after  the  mill  was  finished  and  in 
operation,  and  when  the  dam  was  at  the 
height  of  about  nine  or  ten  feet,  the  said 
William  B.  and  James  W.  Calhoun  desired 
to  raise  the  latter  somewhat  higher,  and  did 
so  by  placing  boards  on  the  top  to  the 
height  of  several  inches,  which  was  done 
without  consulting  the  plaintiff,  who  how- 
ever soon  discovered  it,  and  complained  that 
he  was  injured  by  such  elevation,  and 
required  them  to  pull  it  down,  and  they 
being  satisfied  upon  examination  that  the 
plaintiff  was  really   thereby  injured, 

103  consented,  and  took  *off  the  increased 
height,  then  that  this  was  a   revoca- 
tion of  any  such  parol  license  as  above  sup- 


And   it  further  seems  to  the   Court,  that 
if,    as  the  evidence  at  the  trial  tended  to 


prove,  the  said  dam  was  erected  and  fin- 
ished by  the  said  William  B.  and  James  W. 
Calhoun  as  above  mentioned  only  to  the 
height  of  about  nine  or  ten  feet,  at  which 
height  it  was  not  complained  of  but  ac- 
quiesced in  by  the  plaintiff,  until  their  sale 
and  conveyance  of  the  property  on  which  it 
is  situate,  to  the  defendant  in  the  year  1844, 
and  was  standing  at  that  height  at  the  time 
of  such  sale  and  conveyance,  then  that  in- 
asmuch as  the  plaintiff  united  in  said  sale 
and  conveyance,  the  said  dam  as  of  that 
height  must  be  considered  as  passing  to  the 
defendant  by  the  terms  and  true  intent  and 
meaning  of  the  deed  of  conveyance,  and 
the  plaintiff  cannot  recover  damages  against 
the  defendant  for  any  injury  done  him  by 
any  reflow  of  the  water  to  the  extent  to 
which  it  existed  at  the  time  of  said  sale 
and  conveyance ;  this  Court  expressing  no 
opinion  as  to  any  injury  from  the  refiow 
of  the  water,  not  existing  at  that  time ;  the 
declaration  only  claiming  the  damages  oc- 
casioned by  the  defendant's  raising  the 
dam  since  his  purchase. 

And  it  further  seems  to  the  Court,  that 
the  instructions  and  opinions  of  the  Circuit 
court  at  the  trial,  so  far  as  the  same  con- 
flict with  the  principles  above  declared,  are 
erroneous.  It  is  therefore  considered  that 
the  said  judgment  of  the  Circuit  court  be 
reversed  and  annulled,  and  the  verdict  of 
the  jury  set  aside  with  costs  to  the  plain- 
tiff in  error;  and  the  cause  is  remanded  to 
the  Circuit  court  for  a  new  trial  of  the  is- 
sue between  the  parties ;  which  new  trial  is 
to  be  governed;  so  far  as  applicable,  by 
the  principles  above  declared. 
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VI.  Dama^reB. 

Vn.  Criminal  ProsecationB. 

CroM  RetarencM  to  Monographic  Notes. 

Ck>iistitattonal  L»aw. 
Eminent  Domain. 

I.  JURISDICTION. 

Salt  Brought  Where  Mill  It  Located.— An  act  of  the 

aasemhly  aathorizing  a  canal  company  to  sell 
its  property  and  franchises  to  a  railroad  company, 
and  proTidlnff  that  the  circuit  court  of  Richmond 
shall  haye  exclusive  Jurisdiction  over  all  suits  in 
regard  to  the  contract  of  sale,  does  not  require 
that  an  action  by  a  mill  owner  against  a  successor 
of  the  latter  company,  for  the  diversion  of  water  by 
a  canal«  required  to  be  maintained  by  such  act,  be 
brought  in  the  circuit  court  of  Richmond,  but  it 
may  be  properly  instituted  in  the  county  where  the 
mill  is  situated.  Ches.,  etc.  R.  Co.  v.  Rison,  99  Va. 
18, 37  S.  E.  Rep.  820. 

Ol  County  and  CorporatloiiCoarts  at  Quarterly  and 
Monthly  Terms.— The  county  or  corporation  courts 
at  quarterly  terms  may  in  their  discretion  decide 
upon  controversies  concerning  mills:  but  at  a 
monthly  session  they  cannot  take  jurisdiction  of 
any  case  expressly  and  exclusively  assigned  to  the 
quarterly  term.    Wilkinson  v.  Bfayo,  8  H.  &  M.  666. 

No  Power  to  Condemn  Land  for  Race.— It  was  held  in 
Coalter  v.  Hunter.  4  Rand.  68,  that  the  law  gave  the 
court  no  power  to  condemn  lands  for  a  tail-race  to 
a  mill. 

In  equity— To  3ettle  Relative  Water  RIghte.— Where 
the  owners  of  two  mills  have  the  use  of  the  same 
stream  of  water,  and  become  involved  in  a  contro- 
versy as  to  their  relative  rights  to  the  same,  the 
case  is  one  for  the  equitable  Jurisdiction  of  a  court, 
and  it  should  proceed  to  ascertain,  deilne  and  settle 
the  rights  of  the  parties  to  the  use  of  the  water 
power.  Hanna  v.  Clarke.  81  Oratt.  86. 1  Va.  Dec  888. 
Va.  Law  Jr.  1879.  p.  108. 

Same— Removal  of  Dam— Inadequate  Damages.- 
Whre  a  suit  is  brought  against  a  mill  oymer  to 
abate  his  dam  as  a  nuisance*  the  inadequacy  of  the 
damages,  which  the  Jury  could  give  a  mill  owner 
for  the  loss  and  injury  sustained  by  him  in  the  re- 
moval of  his  dam,  is  a  good  ground  for  the  inter- 
position of  equity.  Thus  where  a  miUdam  is 
attempted  to  be  abated  as  a  nuisance  because  it 
obstructs .  navigation,  and  such  abatement  would 
produce  great  loss  to  the  owner  of  the  mill,  and 
great  Inconvenience  to  the  public,  equity  has  Juris- 
diction to  prevent  such  abatement,  and  to  preserve 
to  the  owner  his  establishment,  until  the  question 
of  bis  rights  to  keep  up  his  dam  has  been  decided. 
Crenshaw  v.  Slate  River  Co..  0  Rand.  246. 

SauM— To  Bnjoln  Rebuilding  of  Dam.— A  mill  and 
miUdam  were  erected  according  to  the  statute  con- 
cerning mills.  The  stagnation  of  water  injured  the 
health  of  the  neighborhood,  and  one  of  the  parties 
injured  brought  an  action  and  recovered  damages. 
Subsequently  the  miUdam  was  washed  away. 
While  the  mill  owners  were  proceeding  to  rebuild, 
proposing  certain  expedients  to  prevent  a  repetition 
of  these  Injuries,  it  was  proper  for  a  court  of  equity 
at  the  suit  of  the  previous  plaintiff  at  law  to  enjoin 
the  rebuilding  of  the  dam.  unless  the  expedients 
proposed  appeared  effectual,  which  should  have 
been  ascertained  by  a  Jury.  Miller  v.  Trueheart,  4 
Leigh  509. 

Sane— 5onie— Necessary  Allegations.— Two  verdicts 
were  rendered  in  favor  of  a  party,  whose  land  was 
overflowed,  against  the  owner  of  a  mill,  for  keeping 


his  dam  too  high.  The  dam  being  swept  away,  an 
injunction  was  asked  to  prevent  the  owner  of  the 
mill  from  rebuilding,  alleging  that  he  had  not 
begun  within  the  prescribed  time,  and  that  irrepa- 
rable mischief  would  result.  It  appeared  that  the 
mill  and  dam  had  existed  more  than  fifty  years,  but 
it  did  not  appear  that  there  was  ever  any  order  of 
court  granting  leave  to  build.  It  was  held  that  the 
verdicts  showed  that  the  owner  had  a  prescriptive 
right  to  keep  the  dam  to  some  Iveight,  that  they  did 
not  warrant  an  injunction,  unless  it  appeared  that 
he  was  about  to  build  it  beyond  the  authorised 
height;  and  that  if  it  was  competent  for  a  court  of 
equity  to  enforce  a  forfeiture,  because  of  the  lapse 
of  the  prescribed  time  in  which  he  might  rebuild,  it 
could  not  be  done  by  way  of  injunction,  in  the  ab- 
sence of  an  allegation  of  some  sufficient  and  distinct 
ground  of  irreparable  mischief.  Talley  v.  Tyree,  8 
Rob.  60a 

n.  BRBCnON  OP  MILLS. 

Strict  Compliance  with  Authority  Necessary.— HThe 
owner  of  an  island  in  the  Appomattox  river  obtained 
leave  of  court  to  build  a  mill  on  his  island,  and  to 
condemn  an  acre  of  land  on  the  main  for  an  abut- 
ment for  his  dam.  He  placed  the  abutment  on  the 
condemned  land,  but  did  not  build  his  mill  on  the 
island,  but  on  the  main,  lower  down,  with  the  con- 
sent of  the  owner.  It  was  held  in  Stokes  v.  Upper 
Appomattox  Co..  8  Leigh  818.  that  the  mill  was  not 
established  according  to  law.  and  that  the  mill 
owner  and  those  claiming  under  him  had  no  right 
to  the  water  power  of  the  stream,  as  against  the 
public  right  of  navigation,  and  an  incorporated 
company  to  Improve  the  navigation. 

What  Proceeding  Proper  When  Petitioner  Owns  One 
Side  of  Stream.— Where  the  petitioner  for  leave  to 
build  a  mill  owns  land  on  only  one  side  of  the 
stream,  the  proceedings  should  be  under  ff  1.  a^  S. 
of  ch.  286,  8  Rev.  Code,  and  if  the  petitioner  proceeds 
under  14,  the  writ  and  inquisition  should  be  quashed. 
Whitworth  V.  Puckett,  8  Qratt  62&. 

Mill  Rehullt— Construction  of  Stetute.— A  mlU  which 
had  been  built,  and  had  gone  down,  prior  to  the 
statute.  2  Rev.  Code  ch.  88&,  1 10,  and  which  was  re- 
built after  the  passage  of  that  statute  in  1819.  is  not 
a  mill  "thereafter  built,"  within  the  meaning  of  the 
statute.    Webb  v.  Com.,  8  Leigh  781. 

Condemnation  of  Land  for  Abutment  of  Danss.— It 
was  held  in  Nash  v.  Upper  Appomattox  Co.,  SQ-ratt. 
888,  that  the  0th  section  of  the  Act  of  1884-86,  p.  88. 
which  was  in  regard  to  the  condemnation  of  land 
by  the  defendant  company  necessary  for  the  abut- 
ments of  dams,  embraced  the  case  of  a  proprietor, 
whose  land  was  injured  by  the  erection  of  a  da.m 
across  the  river,  to  condemn  the  abutments  of  which 
dam  no  writ  of  ad  quod  damman  had  been  sued  out 
by  the  defendants,  they  having  agreed  witli  the 
proprietors  of  the  land  owning  the  abutment 

UL  RlOHTS  OP  niLL  OWNER. 

1.  IN  GENERAL. 

Not  Bntltled  to  Land  Overflowed  on  Paymnot  of 
Damages.— The  applicant  for  leave  to  build  a  mill  Is 
not  entitled  to  the  ownership  of  the  land  overflowed 
by  the  erection  of  a  dam,  upon  pairing  the  damages 
assessed  by  the  Jury.  Whitworth  v.  Puckett.  S 
Gratt  588. 

Pallure  to  Brect  Dam  to  Authorized  Helgtrt— Mo 
Estoppel  In  Absence  of  ln|ury.— Where  an  inquest  In  a 
mill  case  authorises  the  applicant  to  build  a  dam  to 
a  certain  height,  the  fact  that  he  did  not  in  the  flnt 
instance  raise  it  to  the  authorized  height  does  not 
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preclade  bim  from  raisliiff  it  to  tbe  fnll  heUrbt  an- 
tboiised,  proTldedin  dolnffso  he  does  not  injure 
othera.    Calhonn  t.  Palmer.  8  Qratt  88. 

B«to|>p0l  o4  Sabfcqneiit  ParchMer  to  Desjr  Title  ef 
Qnurtor.— Where  a  subseqaent  purchaser  of  a  mill 
and  dam  relies  upon  the  inquest  and  Judgment  of 
the  court  in  authorizing  the  dam,  as  a  defence  to  an 
action  for  damages  caused  by  increasinff  the  heiirbt 
of  the  dam.  it  is  not  competent  for  him  to  deny  the 
ownership  of  the  prior  owner  at  the  time  of  the 
proceedings,  or  to  assert  the  continued  ownership 
of  the  land  by  the  plaintiff.  Calhoun  ▼.  Palmer,  8 
6ratt88. 

i  SOURCE  OP  AUTHORITY. 

a.  LiSGIBLATIYB  AHD  JUDICIAJL 

LestsiatnreMay  Confer  Parsmoant  Rlgiit  on  Indi- 

vktanis.— Although  the  public  has  a  riirht  to  the  use 
of  streams  and  rirers  for  the  purposes  of  naviffa- 
tion,  yet  the  legislature  by  general  law  or  particular 
grants  may  confer  upon  indiyiduals  rights  in  oppo- 
sition to  this  public  riirht.  The  general  law  author- 
izinff  courts  to  establish  mills  has  conferred  such 
paramount  rlsrhts  on  owners  of  mills.  Crenshaw  ▼. 
Slate  River  Co..  6  Rand.  246. 

DaiB  Brected  by  Anthorlty  of  Court  oa  PlootaMo 
Stream  Is  No  Nalsance.— If  a  county  court  ffives 
authority  for  the  erection  of  a  dam  on  a  floatable 
stream  for  the  purpose  of  fumishinff  water  power 
for  the  operation  of  a  mill  for  the  use  of  the  public 
such  dam  is  not  a  public  nuisance,  althouffh  it  is 
without  sluices  and  flood  ffates  and  obstructs  nayi- 
ffatlon.  So  a  railroad  company  which  Inflicts  InJ  ury 
upon  a  mill  by  an  unlawful  act  cannot  Justify  its 
wroniT  upon  the  plea  that  such  dam  is  a  public 
nuisance.  Watts  ▼.  Norfolk,  etc.  R.  Co.,  88  W.  Va. 
190.  19  S.  E.  Rep.  581,  45  Am.  St  Rep.  894.  Compare 
Qaston  t.  Mace,  88  W.  Va.  14,  10  S.  E.  Rep.  00,  86  Am. 
St.  Rep.  848. 
b.  Prbrchtttioh. 

PnMIc  Rights  Not  Affected.— A  riparian  proprietor 
is  not  fflven  any  prescriptive  right  to  maintain  his 
dam  across  a  floatable  stream  by  lapse  of  time,  as 
against  the  public,  though  it  might  give  him  the 
right  to  maintain  such  dam  as  against  another 
riparian  owner.  Gaston  y.  Mace,  88  W.  Va.  14,  10 
S.  E.  Rep.  00,  26  Am.  St  Rep.  848. 

Twenty  Years*  Use  Not  Concluslvo-RelMittaL— The 
fact  that  a  dam  was  built  in  1884.  and  that  from  that 
time  the  owner  and  those  claiming  under  him  have 
claimed  and  held  possession  and  use  thereof,  and 
of  the  water  power  afforded  thereby,  and  used  in 
working  the  mill  for  which  it  was  built,  adversely 
and  uninterruptedly  for  twenty  years,  is  not  con- 
dnsive  of  the  right  of  the  defendant  to  continue 
said  possession  and  use  of  said  mill  and  dam  ;  it  is 
only  presumptive  and  may  be  rebutted  by  circum- 
stances.   Field  V.  Brown,  24  Gratt  74. 
3.  IN  FLOATABLE  STREAMS. 
nsy  Build  OS  Own  Property  without  Order  of  Court. 
— Although  a  stream  is  floatable,  a  riparian  pro- 
prietor may  erect  a  mill  and  dam  under  his  right  of 
dominion  over  his  own  property  without  an  order 
of  court    Watts  v.  Norfolk,  etc.,  R.  Co.,  89  W.  Va. 
190,  19  S.  £.  Rep.  521,  46  Am.  St  Rep.  894. 

Sataervleat  to  Public  Right  to  Float  Logs,  etc.— A 
riparian  proprietor  of  a  floatable  stream  has  the 
rigrlit  to  maintain  and  construct  a  dam,  and  to  use 
tlie  water  for  his  mill,  but  in  a  way  consistent  with 
tHe  public  right  to  float  logs  on  it.  Thus  the  main- 
tenance of  a  dam  across  a  floatable  stream,  so  as  to 
prejudice  the  right  of  the  public  to  float  logs 
tlierein,  and  without  providing  suitable  sluices  to 


allow  logs  to  pass  around  the  dam.  is  a  public  nui- 
sance. Gaston  v.  Mace.  88  W.  Va.  14. 10  S.  £.  Rep.  00, 
25  Am.  St  Rep.  848.  Compare  Watts  v.  Norfolk,  etc., 
R.  Co.,  89  W.  Va.  190, 19  S.  E.  Rep.  521.  45  Am.  St  Rep. 
894. 

Thus  there  can  be  no  recovery  for  the  destruction 
of  a  dam  across  a  floatable  stream  by  logs  placed 
therein,  as  the  land  owner  has  no  right  to  interfere 
with  the  public  in  the  floating  of  logs  and  other 
products  down  the  stream.  Gaston  v.  Mace.  88  W. 
Va.  14. 10  a  E.  Rep.  00,  95  Am.  St  Rep.  848. 

4.  TO  USE  OF  WATER. 

Rights  of  Prior  Owner.— Where  the  prior  owner 
of  a  dam  across  a  stream  only  backs  the  water 
to  the  extent  which  is  necessary  for  the  opera- 
tion of  his  mllL  and  does  not  pollute  or  divert  the 
water,  it  is  an  error  to  perpetually  enjoin  him  at 
the  suit  of  a  lower  proprietor  of  a  dam.  from  en- 
tirely cutting  off  or  diminishing  the  natural  flow  of 
the  stream,  so  that  the  plaintiff  shall  not  at  all 
times  have  a  reasonable  supply  of  water  therefrom. 
Mumpower  v.  City  of  Bristol,  90  Va.  151, 17  S.  £.  Rep. 
868. 

Of  DIffereat  Owners  Is  Ssum  Water  Power— Prefer- 
ence la  Use.— For  a  great  many  years  a  gristmill 
and  a  sawmill,  owned  by  separate  parties,  were 
propelled  by  water  power  taken  from  the  same 
dam.  When  the  water  was  instUBclent  to  run  both, 
the  gristmill  had  the  preference  in  its  use.  The 
gristmill  was  subsequently  sold,  with  all  its  privi- 
leges, and  the  owners  changed  it  into  a  papermiU, 
and  changed  the  character  of  the  wheels,  which 
required  that  the  water  should  be  taken  on  a  higher 
leveL  On  a  bill  of  inj  unction  filed  against  the  owner 
of  the  sawmill,  It  was  held  that  the  relative  rights 
of  the  proprietors  of  the  two  mills,  with  respect  to 
the  water  powers,  continued  the  same  after  the  sale 
of  the  gristmill  as  they  were  before;  and  that  after 
the  sale  the  owners  were  entitled  to  convert  it  into 
a  papermill,  and  to  the  same  priority  in  the  use  o^ 
the  water  for  its  operation,  to  the  same  extent  to 
which  they  were  previously  entitled  for  the  opera- 
tion of  the  gristmill,  but  to  no  greater  extent 
Hanna  v.  Clarke,  81  Gratt  86, 1  Va.  Dec  888.  Va.  Law 
Jr.  1879,  p.  108. 

IV.  GRANTS  OP  PRIVILEQES. 

1.  CONSTRUCTION. 

Below  EstablUhed  nflls.— The  grant  of  water  priv- 
ileges below  established  mills  will  be  so  construed 
as  to  preserve  the  water  power  of  such  mills  undis- 
turbed, unless  a  contrary  intent  plainly  appears 
from  a  reasonable  construction  of  the  Instrument 
conveying  the  grant  Miller  v.  Shenandoah  Pulp 
Co.,  88  W.  Va.  568, 18  S.  E.  Rep.  740. 

So  when  the  privilege  of  turning  the  waters  of  a 
river  down  a  canal  has  been  given  a  mill  owner, 
such  privilege  does  not  carry  with  it  the  right  to 
dam  the  waters  back  by  head  gates  or  in  any  other 
manner,  so  as  to  destroy  the  water  power  of  mills 
already  established.  Miller  v.  Sheu.  Pulp.  Co.,  88  W. 
Va.  568, 18  S.  E.  Rep.  740.  See  Humes  v.  Shugart  10 
Leigh  338. 

8.  EFFECT. 

Rights  Vested  In  Orantee.— MlUs  are  considered  as 
great  public  conveniences  and  benefits,  and  are 
regulated  by  law.  They  are  never  established  ex- 
cept on  inquisition  of  a  jury,  which  must  inquire 
whether  ordinary  navigation  will  be  obstructed, 
and  if  they  report  that  it  will  not  then  leave  Is 
given  to  erect  the  mill.  Such  grant  under  such  pro- 
ceedings is  a  perfect  one,  and  vests  in  the  grantee 
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all  the  public  riffhu  to  the  stream,  or  so  mach 
thereof  as  Is  necessary  to  the  f till  eojosnnent  of  the 
mill.    Crenshaw  y.  Slate  River  Ck>.,  6  Rand.  846b 

Of  Ualtinff  In  Coaveyanca  on  Recovery  of  Damages.— 
By  unltlnsr  in  the  conveyance  of  mill  property,  the 
rrantor  cannot  recover  any  damaves  against  the 
ffranteefor  any  injnry  done  him  by  the  reflow  of 
water,  to  the  extent  that  the  injury  existed  at  the 
time  of  il\e  conveyance.  Calhoun  v.  Palmer,  8 
Qratt  88. 

A  father  ffave  his  son  a  tract  of  land  on  which 
there  was  a  mill  seat,  and  the  latter  applied  to  the 
county  court,  to  build  a  mill  and  dam.  At  the  in- 
quisition the  father  stated  that  by  erecting  a  dam 
twelve  feet  hiffh,  no  damaires  would  result  to  any 
body  but  himself,  and  he  did  not  believe  that  it 
would  injure  him.  The  jury  acted  upon  these  rep- 
resentations, and  the  son  was  permitted  to  build  a 
dam  of  that  heiffht,  but  he  only  erected  it  ten  feet 
hiffh.  The  father  and  son  tmited  in  a  conveyance 
of  the  property  to  a  third  party,  who  as  soon  as  he 
found  out  what  the  inquisition  of  the  jury  was, 
added  eiffht  Inches  to  the  helffht  of  the  dam.  In  a 
suit  by  the  father  to  recover  damacres  for  the  injury 
resultinff  from  the  increase  of  the  height  of  the 
dam,  it  was  held  that  his  right  to  recover  was  not 
defeated  by  his  conduct  at  the  inquisition.  Calhoun 
V.  Palmer,  8  Oratt.  88. 

Oa  Coadltloas— Court  May  Allow  Tlaw  for  CoiBpli- 
■Boe.— By  an  act  of  assembly  a  county  court  was 
empowered  to  grant  permission  to  an  individual  to 
make  a  dam  across  a  public  highway;  but  the 
privilege  was  conditional  on  his  keeping  in  his  dam 
a  lock  or  slope  in  repair  for  the  passage  of  boats 
and  flsh.  The  county  court  was  to  be  the  judge  of 
its  sufficiency,  and  was  empowered  to  abate  the 
dam  as  a  nuisance,  if  after  three  months'  notice  the 
lock  or  slope  be  adjudged  insufflcient  On  motion 
of  two  individuals  the  dam  was  abated  as  a  nuisance, 
because  raised  higher  than  authorized,  and  because 
of  no  sufficient  lock  or  slope.  The  court  had  power 
to  give  the  proprietor  reasonable  time  to  reduce 
the  dam  to  the  proper  height,  and  to  construct  a 
sufficient  slope  or  lock.    White  v.  King.  5  Lieigh  736. 

V.  PROCBDURB. 

1.  PROCESS. 

Bxeciition  by  Deputy  Sheriff.— The  writ  of  ad  quod 
damnunK  which  issues  upon  an  application  to  a  court 
for  leave  to  build  a  mill,  may  be  executed  by  the 
deputy  sheriff.  It  may  be  executed  by  him  in  all 
cases,  unless  the  high  sheriff  is  expressly  required 
to  act  in  person.  Wroe  v.  Harris,  2  Wash.  196;  Noel 
V.  Sale.  1  Call  405. 

Amendment  before  Judgment.— The  court  ought  to 
permit  the  sheriff  to  amend  his  return  upon  a  writ 
of  ad  quod  damnum  at  any  time  before  judgment  is 
given  upon  it  Dawson  v.  Moons,  4  Munf.  586.  See 
Balrd  V.  Rice,  1  Call  18;  Bullitt  v.  Wins  tons.  1 
Munf.  900. 

Should  Direct  Jury  to  Ascertain  Damages  Qenerally. 
—It  was  held  in  Nash  v.  Upper  Appomattox  Co.,  5 
Oratt  S82,  that  where  there  had  been  no  previous 
writ  of  ad  quod  damnum  sued  out  by  the  company, 
to  assess  the  damages  sustained  by  the  proprietor  of 
land  injured  by  the  erection  of  a  dam,  it  was  proper 
that  the  writ  sued  out  by  the  proprietor  should 
direct  the  jury  to  inquire  of,  and  assess  the  damages 
sustained  by  him  generally,  and  not  limit  it  to  dam- 
ages which  had  not  been  foreseen,  estimated  and 
satisfied. 

Statement  of  Certain  Height  Where  None  In  Order.— 
The  mentioning  in  the  writ  of  ad  quod  damgwm  of  a 


certain  height  for  the  milldam,  is  no  ground  for 
setting  aside  the  proceedings  at  the  instance  of  the 
opposite  party;  notwithstanding  no  particular 
height  was  specified  in  the  order  directing  the  writ 
Coleman  v.  Moody,  4  H.  ft  M.  1. 

Deiscti  Waived  by  Appearanoe.— An  Inquisition  on 
a  writ  of  ad  quod  damnum  in  a  mill  case,  having  found 
that  the  lands  of  a  deceased  person  would  be  over- 
flowed, and  a  summons  having  issued  to  the  execu- 
tor and  trustee  of  the  decedent  to  show  cause  why 
leave  should  not  be  given  to  erect  the  mill:  and  the 
executor  having  appeared  and  contested  the  mo- 
tion on  its  merits,  he  was  precluded  from  after- 
wards saying  that  he  was  not  legally  summoned  as 
the  tenant  or  proprietor  of  the  land.  Coleman  v. 
Moody,  4H.  ftM.  1. 

t.  THE  APPLICATION. 

May  Be  Made  Ore  Tonus.- A  petition  for  leave  to 
build  a  mill  may  be  made  to  the  court  or€  Um», 
Meadv.  Haynes,  8  Rand.  88.  See  Malrs  v.  GaUahue, 
0  Oratt  04. 

Must  Comply  with  Statnto.- In  his  application  for 
leave  to  erect  a  mill,  the  petitioner  must  show  that 
he  has  proceeded  in  the  mode  prescribed  by  law. 
Whltworth  V.  Puckett,  9  Oratt  568. 

What  is  a  Sufttdont  Compllanoe.— The  petition 
states  that  the  applicant  desired  a  writ  of  ad  quod 
damnum  to  issue  for  the  purpose  of  erecting  a  water 
gristmill,  etc.  This  is  a  sufficient  compliance  with 
the  statute,  which  says  **when  any  person  desiring 
to  build  a  water  gristmill,"  etc.  The  difference  is 
merely  verbal  and  not  material,  the  Intention  of 
the  parties  to  build  a  mill  being  sufficiently  and 
plainly  expressed.  Malrs  v.  Gallahne,  9  Oratt  01 
and  foot^noU* 

Effect  of  Allegation  That  AppUcant  Owas  Both 
Banks.— In  a  petition  for  leave  to  build  a  dam.  the 
petition,  which  was  ore  tenus,  stated  that  the 
applicant  was  the  owner  of  the  banks  on  both  aidea 
of  the  stream.  This  was  in  effect  a  statement  that 
he  was  the  owner  of  the  land,  especially  as  It 
appeared  from  other  parts  of  the  proceedings  that 
he  owned  the  land  on  both  sides  of  the  stream. 
Malrs  V.  Oallahue,  0  Oratt  04. 

Navigable  Stioams— Mutt  Allege  Bed  la  rnrnmira 
wealth.— It  is  necessary  to  state  in   petitions   for 
mills  on  navigable  rivers,  that  the  bed  is  In  the 
commonwealth.    Martin  v.  Beverley,  5  Call  444. 

Failure  to  AUege  Bed  In  Petltlonor— Sufficient  Wksa 
Otherwise  Shown.— A  petition  for  leave  to  bnUd  a 
mill,  where  the  bed  of  the  stream  belongs  in  part  to 
the  petitioner,  will  be  sufficient  upon  showing  that 
fact  although  the  petition  itself  does  not  state  it  but 
on  the  contrary  states  that  the  bed  of  the  stream 
belongs  to  the  commonwealth.  Mead  v.  Haynes,  S 
Rand.  88. 

Petitioner  Owning  One  Side  Only— nnst  AHegc  Bed 
In  Himself  or  Commonwealth.— Where  the  person 
applying  for  leave  to  build  a  mill  has  land  on  one 
side  only  of  the  stream,  it  should  be  stated  in  the 
petition  that  the  bed  of  the  stream  is  in  himself,  or 
in  the  commonwealth.  But  this  is  not  necessajry.  if 
he  owns  the  land  on  both  sides  of  the  stream. 
Wroe  V.  Harris,  9  Wash   196. 

Application  Refused  When  It  Would  Deatray  nfli 
Already  Built.— After  a  county  court  has  granted 
leave  to  one  applicant  to  build  a  mill,  if  applicatioD 
be  made  by  another  to  build  a  mill  lower  down  the 
stream,  and  the  first  applicant  shows  that  the  baild> 
ing  of  the  second  dam  would  destroy  the  privilege 
previously  granted  to  him.  the  court  In  the  exercise 
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of  a  soand  discretion  oufftat  to  refuse  tbe  second 
application.    Humes  y.  Sliuffart,  10  Leiffh  882. 

Althonc^h  leave  be  fliTen  to  build  a  mill,  while  a 
prior  application  to  build  lower  down  the  stream  is 
sUll  pending-,  yet  as  long-  as  the  order  is  unreversed 
and  not  appealed  from,  and  it  appears  that  by  grant- 
ing tbe  prior  application  the  privilege  would  be 
destroyed,  the  prior  application  should  be  refused. 
Humes  v.  Shuffart,  10  Lei^rh  888. 
1.  ISSUES. 

CMuiot  Try  Title  to  Land.— An  applicant  for  leave 
to  build  a  mill  upon  a  stream,  and  a  dam  across  it, 
owned  the  lands  on  both  sides  of  the  stream.  The 
inquest  found,  on  cut  Quod  danmum,  that  lands  in  the 
possession  of  another  of  a  certain  value,  would  be 
overflowed.  The  court  beiuff  of  opinion  that  these 
lands  belon^red  to  the  applicant,  gave  him  leave  to 
build  his  dam  without  paying  the  assessed  dama^res. 
This  was  an  error,  as  the  title  to  the  land  could  not 
be  thus  collaterally  tried.  Anthony  v.  lAwhome. 
1  Leigh  1. 

In  Wood  V.  Boughan,  1  Call  880,  the  question  was 
raised  whether  the  court,  on  a  petition  for  a  mill, 
can  try  the  title  of  the  parties  to  the  lands,  without 
the  intervention  of  a  jury.  It  teemed  to  the  court 
that  the  intention  of  the  legislature  was  not  to 
authorize  the  court  in  this  summary  proceeding  to 
enter  in  to  a  contest  about  title.  And  in  this  case  the 
directing  of  the  issue  in  the  district  court  was  not 
considered  error,  as  the  case  upon  the  merits  was 
left  open  for  discussion. 

Swae— Proper  Procedure— The  proper  procedure 
in  a  case  where  the  owner  of  lands  on  both  sides  of 
a  stream  petitions  for  leave  to  build  a  mill  upon, 
and  a  dam  across  the  stream,  and  the  inquest  shows 
that  lands,  which  in  the  opinion  of  the  court  belong 
to  the  applicant,  in  possession  of  another  party 
will  be  damaired  to  a  certain  amount,  is  that  leave 
should  be  given  the  petitioner  to  build  the  mill  and 
dam,  only  on  condition  that  the  applicant  pay  to  the 
apparent  owner  the  assessed  damages.  Then  the 
dam  miffht  be  built,  without  paying  the  damages, 
and  tbe  action  for  them  could  be  defended  on  the 
ground  that  the  overflowed  land  belonged  to  the 
owner  of  the  mill,  and  thus  the  title  would  be  di- 
rectly put  in  issue  in  a  regular  way,  without  any 
embarrassment  Anthony  v.  Lawhome.  1  Leigh  1. 
IflMBoteriai  Issue. — In  an  action  of  trespass  for 
destroyinir  a  miUdam.  if  the  defendants  plead  that 
the  said  dam  was  unlawfully  erected  by  the  plain- 
tiff, in  a  ford  where  a  public  road  crossed  the  stream, 
whereby  the  said  road  and  ford  were  obstructed, 
to  the  great  damage  and  nuisance  of  the  citizens  of 
the  commonwealth,  and  that  the  defendants  in 
order  to  abate  the  nuisance  peaceably  cut  down  and 
removed  a  part  of  the  dam;  and  the  plaintiff  re- 
plies that  by  erectinff  the  dam,  he  did  not  entirely 
obstruct  the  public  road  and  ford,  and  the  citizens 
of  the  commonwealth  were  not  aUooether  prevented 
from  passing  the  same:  whereupon  issue  be  joined, 
sach  issue  is  immaterial,  and  after  a  verdict  for  the 
plaintiff,  should  be  set  aside,  and  a  repleader  di- 
rected. Dimmett  v.  Eskrld^re,  6  Munf.  808. 
4.  INQUISITION.— See  subsec.  7,  "Verdict,"  itifra. 
a.  InOsnxbai«. 

Smamm  Qvestloiis  Arise  on  Appllcatloa  to  Raise  Dsm 
as  on  AppUcatlon  to  Construct.— On  an  application  to 
raise  a  milldam  already  erected,  it  is  as  necessary 
tliat  an  inquest  should  be  had  as  to  Injuring  the 
tiealtbof  neighbors,  obstructing  navigation,  etc., 
as  on  an  application  to  construct  a  milldam  orlgi- 
oally*    Kownslar  v.  Ward,  Oilmer  127. 


Proceedings  Whoa  Improperly  Qnashod.— If  the  in- 
quisition in  proceedings  for  leave  to  build  a  mill  be 
improperly  quashed,  the  plaintiff  should  pray  a  new 
writ,  or  except  to  the  opinion  of  the  court.  Noel  v. 
Sale.  1  Call  406. 

b.  Findings  or  Jubt. 

Need  Not  Set  Out  Land  la|ured  by  Metes  and  Bounds. 
—It  is  not  necessary  in  a  mill  case,  either  in  the 
writ  or  inquest,  that  the  land  injured  should  be  set 
out  by  metes  and  bounds,  and  the  flnding  in  the 
inquest  that  the  proprietors  land  had  been  injured 
by  the  overflowing  of  the  waters  produced  by  the 
erection  of  the  dam,  and  that  the  damages  assessed 
were  on  that  account,  is  sufficiently  specific.  Nash 
V.  Upper  Appomattox  Co.,  5  Gratt  882. 

Not  Necessary  to  5et  Out  Inlnry  to  Land  Below  Dam. 
—It  is  not  necessary  that  the  inquisition  should  set 
forth  the  injury,  which  the  land  below  the  dam 
may  sustain.    Wroe  v.  Harris,  2  Wash.  186. 

Fatal  Ooilsslonj.— In  a  proceeding  to  raise  a  mill- 
dam, the  writ  required  the  jury  to  say  what  dam- 
age would  be  caused  to  the  neiffhboring  proprietors, 
as  to  their  mansion  houses,  offices,  curtilaires,  gar- 
dens or  orchards;  and  to  inquire  into  what  degree 
flsh  of  passage  and  ordinary  navigation  would  be 
obstructed,  and  whether  the  health  of  the  neighbor- 
hood would  be  annoyed  by  the  stagnation  of  the 
water.  The  inquisition  of  the  jury  was  fatally 
defective  in  that  it  made  no  particular  answer 
respecting  the  passage  of  flsh,  the  obstruction  of 
navigation*  and  the  annoyance  of  the  health  of  the 
neighborhood.    Eppesv.  Cralle.  1  Munf.  25B. 

When  Date  lamuitorlal.- A  date  to  the  inquisition, 
upon  a  writ  of  ad  guod  danMum,  is  not  essential,  if  it 
be  stated  under  the  hands  and  seals  of  the  jurors 
that  "in  obedience  to  the  annexed  writ,  they  viewed 
tbe  lands  In  question.*'    Dawson  v.  Moons.  4  Munf. 

58S. 
Proper  for  Jury  to  Name  Height  of  Dam  Where  Order 

Ooilts  It.— Where  the  petition  or  the  order  of  the 
court  directing  the  writ  of  ad  quod  damnum  to  issue 
in  a  mill  case,  does  not  specify  the  height  proposed 
to  be  erected,  it  is  proper  and  correct  for  the  jury 
to  name  that  height  in  their  inquisition.  Malrs  v. 
Gallahue.  9  Gratt.  04. 

C.  SUFITCIENCT. 

5ubstantlalfy  Responsive  to  Statute.— The  inquisi- 
tion in  a  mill  case  is  sufficient,  where  upon  a  fair 
and  reasonable  construction,  it  Is  substantially 
responsive  to  the  requirements  of  the  statute. 
Malrs  V.  Gallahue,  9  Gratt.  04,  and  foot-note. 

Implication  of  Other  Damages  Renders  Inquisition 
Uncertain.— Where  the  jury,  in  a  mill  case, 
make  return  of  certain  damages,  which  will  be 
caused  by  raising  the  dam.  and  by  the  uncertain 
wording  of  their  inquisition,  imply  that  there  may 
be  other  damages  to  the  parties  than  those  given, 
the  inquisition  is  defective  for  uncertainty,  and 
will  be  set  aside.    Eppes  v.  Cralle,  1  Munf.  258. 

Finding  as  to  Effect  on  Health.— In  a  proceeding- 
before  the  county  court,  for  leave  to  build  a  water 
gristmill  and  dam,  tbe  inquisition  found  was  "that 
the  health  of  the  neighbors  would  be  less  or  as 
little  annoyed  as  it  was  possible  it  should  be  by  the 
erection  of  any  dam."  On  objection  that  this  Inqui- 
sition was  insufficient  and  defective  in  regard  to  the 
effect  upon  health,  it  was  held  that  the  inquisition 
was  sufficient    Smith  v.  Waddlll,  11  Leiffh  582. 

d.  When  Sbt  Asidb. 

False  Statements  by  Applicant— if  the  applicant 
for  leave  to  build  a  mill  states  that  he  is  the  owner 
of  the  land  on  both  sides  of  the  watercourse,  when 
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In  fact  be  U  not,  the  writ  of  ad  quod  damnum  and 
inanlsltlon  taken  upon  It,  onffht  to  be  quasbed. 
Wilkinson  ▼.  Mayo,  8  H.  &  M.  606. 

Jlore  Land  DunagMl  Than  Is  Bstlmated.— If  on  the 
bearinffof  a  mill  case,  it  appears  that  a  greater 
qaantlty  of  land  of  the  adjoinlnff  proprietors  will  be 
overflowed  tban  is  estimated  by  the  Jury,  the  in- 
qnisition  should  be  quashed,  and  a  new  writ  directed. 
Whitworth  V.  Puckett,  %  GratL  628. 

Jurors  Ponnerly  5erved  la  5aaM  Caj«.~On  a  petition 
for  leave  to  build  a  mill  upon,  and  place  a  dam  across 
a  watercourse,  the  writ  of  ad  quod  damnum  was 
awarded,  and  the  Inquisition  of  the  Jury  was  re- 
turned. An  interested  party  was  made  defendant, 
aifd  attempted  to  quash  the  inquisition  on  the  firround 
that  two  of  the  Jurors  had  formerly  served  in  the 
same  case.  Though  it  appeared  the  points  now  in 
controversy  could  not  have  been  at  issue  on  the 
first  inquest,  yet  it  was  held  that  the  inquisition 
should  be  quashed  for  that  cause.  Hunter  v.  Mat- 
thews, 12  Leiffh  228. 

Variance  between  Petition  and  Writ— The  petiUon 
in  a  mill  case  requested  permission  to  raise  the  dam 
**from  its  present  height  to  fourteen  feet  and  one- 
half."  The  court  directed  inquiry  to  be  made  as  to 
what  damages  would  accrue  from  raising  the  dam 
"six  inches  hiffher  than  the  present  heisrht,"  with- 
out men  tioninff  what  the  present  heiffht  was.  The 
writ  was  erroneous,  and  the  inquisition  taken  on 
such  writ  erroneous.    Eppes  v.  Gralle.  1  Munf.  268. 

Jury  Treated  by  Applicant— Inquisition  Valid.— An 

inquisition  in  a  mill  case,  ouffht  not  to  be  set  aside 
on  the  ground  that  the  Jurors,  before  they  were 
sworn  and  afterwards,  when  their  verdict  had  been 
arreed  upon,  but  before  they  had  slffned  it,  ate  and 
drank  moderately  at  the  expense  of  the  applicant, 
no  corruption  appearing,  and  the  opposite  party 
having  consented.    Goleman  v  Moody,  4  H.  AM.  1. 

Statements  by  Applicant  to  Jnry  at  Inqolsltion.— The 
Jury  impanelled  under  a  writ  of  ad  quod  damnum 
awarded  on  an  application  for  leave  to  build  a  mill, 
were  apparently  unable  to  arree  upon  a  verdict, 
when  the  applicant  announced  that  he  would  be 
willinsr  to  pay  any  damages  they  thought  reasona- 
ble. A  Juror  asked  the  applicant  in  the  presence  of 
the  sheriff,  the  remaining  Jurors  and  the  persons 
assembled,  if  he  was  willinff  to  pay  a  certain  amount 
The  applicant  replied  In  the  affirmative  and  the 
inquisition  wan  completed.  Although  the  owner  of 
the  land  was  not  present,  this  was  held  not  such  an 
interference  of  the  applicant  with  the  Jury,  as 
would  render  it  proper  to  set  the  inquisition  aside. 
Hunter  v.  Matthews,  t  Rob.  408. 

Statement  by  Sheriff.— On  the  trial  of  a  writ  of  ad 
quod  damnum  vo  erect  a  mlUdam,  one  of  the  Jurors, 
who  sig-ned  the  inquisition,  rave  evidence  that  the 
sheriff  had  declared  in  the  presence  of  himself  and 
another  Juror,  that  the  defendant  had  consented  to 
the  erection  of  the  milldam,  in  consequence  of 
which  he  had  agreed  to  sign  the  inquisition,  this 
will  not  be  a  sufficient  reason  for  quashing-  the 
inquisition.    Harwell  v.  Bennett,  1  Band.  282. 

6.  EVIDENCE. 
a.  InGvnbbai.. 
Question  Tried  in  Lower  Court  Proved  by  Record.— 

Although  in  controversies  concerning  mills,  the 
superior  court  of  law,  to  which  an  appeal  is  taken 
from  the  county  or  corporation  court,  may  hear 
new  evidence  upon  questions  submitted  to  its  revi- 
sal  by  the  record,  it  ought  not  to  receive  any  evi- 
dence, but  that  of  the  record  itself,  to  prove  what 


questions  were  in  fact  tried  in  the  court  below. 
Bohn  V.  Sheppard,  4  Munf.  408. 

Instructions.— The  plaintiff,  in  an  action  on  the 
case  for  damag-es  caused  by  the  erection  of  a  dam 
across  a  stream  by  a  previous  owner,  asks  for  in- 
structions baaed  upon  the  assumption  that  there 
can  be  no  legal  dam  across  a  watercourse,  unless 
established  by  legal  proceedings  under  statutory 
Siuthority,  ignoring  entirely  rights  acquired  by 
actual  rrant,  by  permission  and  presumptive  rights, 
derived  from  lonir  use  and  enjoyment.  Where 
there  is  any  evidence  in  respect  to  such  riirhts.  these 
instructions  are  properly  refused.  Field  v.  Brown. 
24  Gratt.  74. 

b.  COMPBTBNCT. 

WfaoNotConpetant  as  Expert— A  person  who  all 
his  life  has  been  familiar  with  the  effect  of  a  dam 
upon  the  channel  of  a  stream,  and  who  has  twice 
superintended  the  putting  up  of  the  dam.  and  who 
was  familiar  with  the  effect  on  the  channel  when 
the  dam  was  washed  away,  but  who  was  not  a  mill- 
wriflrht.  or  mechanic  of  any  sort,  is  not  competent 
to  give  evidence  as  an  expert,  as  to  the  effect  of  a 
dam  upon  a  stream  in  another  county.  Ellis  v. 
Harris.  82  Gratt.  084. 

When  Plaintiff  Competent,  Defendairt  Owner  Being 
Dead.— In  an  action  against  a  mill  owner  for  injury 
caused  by  the  erection  of  a  dam,  where  the  question 
is  whether  the  acts  of  the  deceased  in  building  his 
dam  across  the  stream,  injured  the  land  of  the 
plaintiff,  the  latter  is  a  competent  witness  to  prove 
the  condition  of  his  land,  the  character  of  the 
stream,  the  effect  of  the  dam  on  the  stream  and  on 
adjacent  land,  and  other  independent  facts,  as  to 
which  his  testimony,  if  untrue,  could  be  rebutted  by 
others  as  readily  as  by  the  deceased.  Field  v. 
Brown,  24  Gratt  74. 

Record  of  Suit  Competent  to  Rebut  Adverse  Pesaci 
slon.— In  order  to  rebut  the  evidence  of  advene 
possession  introduced  by  the  defendant  to  an  action 
on  the  case  for  injury  to  land  by  a  dam,  the  record 
of  a  former  suit  by  the  plaintiff  airainst  the  admin- 
istrator of  a  former  owner  of  the  premises,  under 
whom  the  defendant  claims,  brought  within  twenty 
years  from  the  date  of  the  raising  of  the  dam,  for 
injury  sustained  by  the  same,  and  in  which  the 
plaintiff  recovered  damages,  is  competent  for  the 
plaintiff.    Field  v.  Brown.  24  Gratt  74. 

c.  Admissibilitt. 

Parol  Evidence  to  Controvert  Record.— Parol  evi- 
dence is  inadmissible  to  show  that  the  leg'allty  of 
the  erection  of  a  dam  was  not  in  issue  in  a  former 
case,  when  the  record  of  that  case  shows  that  V\a 
legality  was  in  issue.  Ches.,  etc.,  R.  Co.  v.  Bison,  98 
Va.  18,  87  S.  E.  Rep.  820. 

Evidence  of  Effect  of  Dams  in  One  County  Inndnrfs* 
sible  In  Another.— In  an  action  to  recover  damages 
for  injury  to  land  caused  by  the  overflow  of  a  dam. 
in  the  county  of  Lioulsa,  evidence  of  the  effect  of  a 
dam  in  raising  the  bottom  of  a  stream,  and  over- 
flowing lands  in  the  county  of  Albemarle,  is 
inadmissible.    Ellis  v.  Harris,  82  Gratt  884. 

Evidence  to  Show  Defect  In  Inquisition  Shoold  Be 
Admitted.— The  inquisition  of  the  Jnry  in  a  mill  case 
was  that  the  health  of  the  nelirhborhood  would  not 
be  affected,  and  it  was  opposed  by  a  defendant  on 
the  ground  of  insufficiency,  and  that  it  was  defect- 
ive as  to  Its  effect  on  health,  and  intimated  that  if 
the  objection  was  overruled  he  would  offer  testi- 
mony on  that  point  The  court  overruled  tlie  ob- 
jection and  refused  to  hear  the  evidence.   TtUs 
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beld  on  appeal  to  'be  error,  as  the  testimony  staoold 
bare  been  heard.  Smith  ▼.  Waddill.  11  Leiffh  682. 
Evidence  of  Title  InadmlMlMe  When  AppHcaot  la 
PMMfaioa  ClabBbig  Title.— The  widow  beinff  in  pos- 
session of  a  mansion  house  and  plantation,  as 
dower  had  not  been  assigned  to  her,  notice  was 
siren  to  her  by  an  applicant  desiring-  to  build  a 
dam  against  her  land,  that  he  would  apply  for 
a  writ  of  ad  Qvod  damnum.  After  the  writ  was 
awarded  and  the  inquisition  returned,  one  of  the 
heirs,  residfuff  on  the  place  with  his  mother,  was 
made  a  defendant  and  asked  the  dismissal  of  the 
case  because  no  notice  was  given  him  as  one  of  the 
proprietors.  This  being  overruled  he  offered  evi- 
dence to  show  that  the  applicant  was  not  the  owner 
of  the  land;  but  it  being  proven  that  the  applicant 
was  in  possession  claiming  title,  and  had  built  a 
house  thereon,  it  was  no  error  for  the  court  to  re- 
fuse to  admit  this  evidence.  Pltzer  v.  Williams,  S 
Both  241. 

Fmets  May  Be  Proved  Prior  to  Period  Stated  la 
Decloration.— In  an  action  of  covenant  the  breach  of 
covenant  charged  in  the  declaration  was,  that  dur- 
ing a  specified  period  of  lime,  the  defendant  de- 
prived plaintifF  of  the  water  necessary  for  his  mill, 
by  diverting  it  therefrom,  and  suffering  it  to  be 
diverted  by  others.  The  plaintiff  is  not  limited  in 
proving  acts  committed  by  the  defendant  or  other 
persons,  to  the  period  stated  in  the  declaration: 
but  he  may  prove  previous  acts,  in  consequence 
of  which  the  injury  was  sustained  during  that 
time.    Hollingsworth  v.  Dunbar,  5  Munf.  190. 

Redtols  la  DederatloB— Bvldence  Admissible.  —  In 
IBM.  a  dam  was  built  across  a  river,  and  did  the 
land  above  the  dam  no  injury.  But  in  1845,  the 
owner  of  the  land  raised  the  dam,  which  caused 
injury  to  the  land.  The  owner  sued  the  owner  of 
the  dam  claiming  under  the  prior  owner  for  con- 
tinuing the  dam.  to  the  injury  of  his  land,  and  in 
his  declaration  recited  that  the  dam  was  erected 
without  authority  of  law.  Under  this  declaration 
the  plaintiff  may  prove  that  the  dam  was  raised  in 
IMfi.  and  the  injury  to  his  land  was  caused  by  rals- 
ing^  it.    Field  V.  Brown,  24  Gratt  74. 

Adverse  Possession  Presumptive  Evidence— May  Be 
Rebotted. — ^In  an  action  on  the  case  by  the  owner  of 
a  mill  against  the  defendant  for  causing-  the  water 
in  a  stream  to  flow  back  and  obstruct  his  mill,  it 
appeared  that  the  defendant  claimed  under  a  per- 
son who  had  obtained  leave  to  build  a  dam  below, 
provided  he  did  not  dam  the  water  higher  than  a 
particular  log.    The   water  was  dammed  higher 
than  the  log.  and  was  backed  upon  the  plaintiff. 
This    state  of  affairs  bad  existed  for  more  than 
twenty  years.    It  was  held  that  the  twenty  years* 
ezcluBive  and  adverse  user  was  not  conclusive  evi- 
dence of  the  defendant's  right,  but  only  presump- 
tive, and  that  evidence  showing  that  this  user  was 
not  acQUiesced  in,  but  contested,  was  proper  evi- 
dence to  rebut  the  presumption.    Nichols  v.  Aylor, 
7  I^Iffli  546w 

So  in  an  action  for  injury  to  land  by  continuing  a 
dam  erected  across  a  stream  by  a  previous  owner, 
the  defence  is  adversary  possession  b3*  the  defend- 
ant, and  those  under  whom  he  claims  for  more  than 
twenty  years.  This  presumption  may  be  rebutted 
by  the  plaintiff  proving  what  passed  between  his 
avent  and  a  former  occupant  of  the  premises,  show- 
Ingr  tbat  the  agent  denied  the  right  of  the  former 
occupant  to  raise  the  dam,  and  that  the  latter  re- 
cjneated  it  as  a  privilege  for  a  short  time.  Field  v. 
Brown,  94  Qratt.  74. 


«.  *PLEA  AND  RBPIilOATION. 

Dan  Adjudged  Unlawful  In  Pormer  Action.— Where 

an  action  was  brought  for  damages  for  failure  to 
maintain  a  dam  for  the  benefit  of  the  plaintiff's 
mill,  a  plea  that  in  a  former  action  by  the  grantors 
of  the  plaintiff  against  the  defendant  the  dam  was 
adjudged  unlawful,  states  a  good  defence,  since  the 
riffht  of  the  plaintiff  cannot  be  maintained,  as  the 
dam  is  unlawful.  Ches.,  etc.,  R.  Co.  v.  Bison.  99  Va. 
18,  87  S.  E.  Rep.  820. 

Coaipllaace  with  Statutory  Authority.- In  an  action 
brought  by  a  mill  owner  for  damages  for  the  diver- 
sion of  water  from  his  mill,  a  plea  that  the  defend- 
ant, by  statutory  authority  was  empowered  to 
construct  a  dam  and  operate  a  canal,  and  was  re- 
quired to  keep  the  canal  supplied  with  water  for 
the  purpose  of  navigation,  and  that  it  was  necessary 
to  withdraw  water  from  the  river  at  the  mill,  and 
that  no  more  was  used  than  was  necessary,  states 
a  snfllcient  defence.  Ches.,  etc.,  R.  Co.  v.  Rison,  99 
Va.  18, 87  S.  E.  Rep.  8Sa 

Contention  Not  Considered  Unless  Pleaded  —Where 
in  an  action  against  a  mill  owner,  the  damage  re- 
si^lting  from  a  dam,  lawfully  constructed,  is  in  issue, 
the  contention  that  certain  rights  of  the  plaintiff 
were  not  condemned,  and  could  not  be  condemned, 
will  not  be  considered,  when  such  rights  are  not 
pleaded.  Ches.,  etc.,  R.  Co.  v.  Rison,  99  Va.  18, 87  S.  E. 
Rep.  880. 

Insuffldeat  Repllcatloa.— To  an  action  for  damages 
for  the  diversion  of  water  from  a  mill,  it  was 
pleaded  that  the  defendant  was  required  by  statute 
to  supply  water  from  Its  dam  for  the  navigation  of 
a  canal,  causing*  the  diversion  complained  of,  and 
the  replication  stated  that  the  act  authorizing  the 
dam  had  only  provided  that  compensation  be  made 
for  foreseen  damaires.  and  that  the  damages  to  the 
plaintiff  could  not  be  foreseen.  This  was  insufii- 
cient,  as  the  effect  of  the  diversion  of  water  from 
the  dam  could  have  been  seen  at  the  time  of  the 
inquest  Ches.,  etc,  R.  Co.  v.  Rison,  99  Va.  18, 37  S.  B. 
Rep.  880. 

7.  VERDICT.— See  subsec.  4,  "Inquisition."  #upra. 

Omissions  Render  Imperfect— Inquest  Quashed.— On 
an  application  to  raise  a  miUdam  already  erected, 
the  verdict  only  responds  to  the  damage  done  a  con- 
tiiTUous  owner,  by  flooding  his  land,  and  not  to  the 
health  of  the  neighborhood.  This  verdict  Is  Imper- 
fect and  the  Inquest  will  be  quashed.  Kownslar  v. 
Ward,  Gilmer  127. 

Unnecessary  Inquiries  Reimrded  as  5urpiasage  — In 
a  proceeding  to  obtain  leave  to  add  to  the  height  of 
a  mlUdam,  If  the  jury  Is  directed  to  ascertain  dam- 
ages accruing  from  the  dam  already  erected,  the 
error  should  be  regarded  as  surplusage  (the  petition 
for  the  writ  having  only  prayed  for  such  Inquiry  as 
the  law  authorizes)  If  the  jury  assessed  such  erro- 
neous damages  separately,  and  the  court  did  not  di- 
rect the  same  to  be  paid,  but  only  the  damaires 
properly  assessed.    Eppes  v.  Cralle,  1  Munf.  958. 

Effect  on  Petitioner— Finding  as  to  Health.— A  find- 
ing of  a  jury  in  a  mill  case,  that  "probably  the 
health  of  certain  families  who  live  near  the  pond 
will  be  annoyed  by  the  stagnation  of  the  water,"  is 
conclusive  against  the  petitioner.  Mayo  v.  Turner, 
1  Munf.  406. 

Lack  of  Particularity  In  Indictment  Cured  by  Verdict. 
—An  Indictment  for  a  nuisance  caused  by  a  certain 
mill  and  mllldam,  the  property  of  the  defendant 
situated  near  a  common  highway,  without  particu- 
lar specification  or  description  of  the  mill,  and  with- 
out expressly   alleging  that  it  is  in  the  county 
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wherein  tlie  Indictment  Is  found.  Is  erood  and  snffl- 
cient  after  verdict    Stephen  v.  Com.,  2  Leiffh  760. 

What  Verdicts  Sufflcieatly  Special.— If  the  verdict 
of  a  Jury  in  a  mill  case  finds  that  a  certain  number 
of  acres  of  land  will  be  overflowed,  estimated  at  a 
certain  price,  and  that  all  other  damaires  which  the 
owner  will  sustain  for  probable  injury  to  other 
lands  and  inconveniences,  are  estimated  by  them 
at  a  further  sum  expressed  in  their  inquest,  the 
verdict  is  special  enough.  Dawson  v.  Moons.  4 
Munf.  586.    See  Coleman  v.  Moody,  4  H.  &  M.  1. 

Likewise  in  a  proceeding  for  the  erection  of  a 
mill  if  the  jury  And  that  a  certain  number  of  acres 
of  land  will  be  overflowed,  "toffether  with  all  other 
damages  to  the  value  of  a  certain  sum."  the  verdict 
is  special  enouerh,  and  will  not  be  a  bar  to  an  action 
for  any  damaves  not  foreseen  and  estimated  by 
them.  Coleman  v.  Moody,  4  H.  &  M.  1;  Dawson  v. 
Moons,  4  Munf.  586. 

8.  JTJDGBCENT. 

Effect  on  Ismias  Raised.— A  judgment  which  deter- 
mines the  legality  of  a  dam,  when  such  issue  has 
been  raised  by  the  pleadimrs,  is  conclusive  between 
the  parties  or  their  privies  in  a  subsequent  action, 
as  they  are  estopped  from  denying  such  fact.  Ches., 
etc.,  B.  Co.  V.  Rison,  90  Va.  18,  87  S.  E.  Rep.  890. 

Has  No  Effect  on  iMoes  Not  Decided.— It  cannot  be 
contended  that  a  judgment  which  only  authorized 
the  construction  of  a  dam,  and  did  not  And  that  the 
dam  actually  constructed  was  lawful,  will  defeat  an 
estoppel  arising-  from  a  subsequent  judgment  flnd- 
ing  the  dam  to  be  llleeraL  Ches.,  etc.,  R.  Co.  v.  Risen, 
00  Va.  18,  87  S.  E.  Rep.  880. 

Orantinff  AgypUcatloii  on  Condition— Inddeot  to  Qrant. 
—Where  the  j  udgment  of  the  court,  grantlnff  leave  to 
erect  a  dam,  provides  that  the  applicant  shall  keep 
a  ferry  boat  at  the  crossing-  of  a  public  road  over  the 
stream,  the  duty  of  keeping  up  the  boat  is  not 
merely  personal  to  the  grantee  of  the  privilege  of 
erecting  the  dam,  but  it  is  a  condition  and  incident 
to  the  grant,  and  attaches  to  it  into  whosesoever 
hands  it  may  pass.    Mairs  v.  Oallahue,  0  Gratt  04. 

Reversed  lor  Uncertainty.— When  the  jury,  on  an 
application  proceeding  for  leave  to  build  a  mill, 
suggested  three  plans.  In  each  of  which  the  dam- 
ages were  different,  and  in  one  of  which  the  health 
of  the  neighborhood  would  be  Injured,  and  the 
court  established  the  mill  generally,  without  con- 
fining  the  applicant  to  either  plan,  the  order  will  be 
reversed  for  uncertainty.  Coalter  v.  Hunter.  4 
Rand.  68. 

Where  Applicant  Owns  Both  5ldes  of  Stream.- A 
judgment,  which  gives  leave  to  the  proprietor  of  the 
land  on  both  sides  of  a  stream  to  erect  a  mill  and 
dam  thereon,  is  valid  and  sufllclent,  though  the 
record  does  not  show  to  whom  the  bed  of  the  stream 
belongs,  and  though  the  owner  of  land  which  the 
inquisition  finds  will  be  overfiowed,  had  no  notice 
of  the  time  of  making  the  application  for  the  writ 
of  ad  quod  damnum,  or  of  the  time  of  executing  the 
same.    Hunter  v.  Matthews,  1  Rob.  468. 

Erroneous  Olving  of  Land  ln|nred  to  Applicant  on 
Payment  of  Damages.— Where,  upon  an  application 
to  the  county  court  for  leave  to  erect  a  mill  and 
dam,  the  Inquisition  finds  that  a  certain  quantity  of 
land  not  belonging  to  the  applicant  will  be  over- 
fiowed, and  assessed  damages  to  the  proprietor,  it 
is  erroneous  for  the  judgment,  granting-  leave  to 
erect  the  mill  and  dam,  to  provide  that  upon  pay- 
ment of  the  assessed  damages,  the  land  overflowed 
shall  become  vested  in  the  applicant  In  fee  simple. 
Upon  appeal  by  the  proprietor  to  the  circuit  court. 


it  must  reverse  the  judgment  with  costs,  thonrlt 
the  appellee  himself  sugrgest  the  error  and  move 
that  it  be  corrected.  Hunter  v.  BCatthews.  1  Rob. 
408. 

0.  APPEALS. 

Jurisdictional  Amoant.— In  an  action  on  the  case 
for  consequential  damaires,  occasioned  by  the  erec- 
tion of  a  mill,  if  the  damaires  recovered  be  less  than 
8100,  the  defendant  cannot  appeal  to  the  court  of  ap- 
peals, notwithstanding  it  appears  from  the  record 
that  the  right  to  erect  the  mill  was  drawn  in  ques- 
tion.   Skipwith  V.  Young,  6  Munf.  878. 

Writ  of  Error  from  Oeneral  Court.— A  motloii  to 
abate  a  dam  as  a  nuisance,  as  provided  in  the  act  of 
assembly  authorizing  its  construction,  is  a  crtminal 
prosecution,  and  a  writ  of  error  lies  from  the  gen- 
eral court  to  the  order  of  the  circuit  superior  court, 
affirming  an  order  of  the  county  court.  White  v. 
King.  6  Leigh  786. 

When  Witneasos  Divided  Judgment  of  Loww  Courts 
Affirmed.— When,  on  a  petition  for  a  mill,  the  wit- 
nesses are  divided  whether  it  will  be  injnrloos  or 
not,  and  the  county  court  and  district  court  hoiC^ 
decide  that  it  will  not  be  injurious,  the  court  of  ap- 
peals will  affirm  the  judgment.  Home  ▼.  Richards. 
2  Call  607. 

Party  Prevailing  Entitled  to  Coots.— On  an  appeal  in 
a  mill  case,  the  party  prevailing  ought  to  be  allowed 
in  the  bill  of  costs,  the  mileage  and  attendance  of  his 
witnesses,  summoned  to  the  court  of  error,  though 
the  court  determined  on  viewing  the  record,  and 
therefore  did  not  examine  the  witnesses.  Eppes  v. 
Cralle,  1  Munf.  256. 

in  Absence  of  Contrary  Evidence  Actions  of  Lowor 
Court  Presumed  Correct.— The  judgment  of  the  court 
giving  permission  to  erect  a  dam  provides  that  the 
applicant  shall  keep  a  ferry  boat  at  the  crossing 
over  the  stream  across  which  the  dam  Is  to  be 
erected.  This  was  authorized  by  8  Rev.  Code.  ch.  817. 
i  6;  and  as  the  county  and  circuit  courts  held  that 
this  would  remedy  any  impediment  to  the  crossing 
of  the  stream,  the  court  of  appeals  will  presume 
that  they  acted  rightly,  nothing  being  shown  to  the 
contrary.    Malrs  v.  Oallahue.  8  Oratt.  94. 

Evidence  in  Lower  Court  Presumed  Suffldeat  WImu 

No  Exception.— The  judgment  of  the  county  court 
authorizing  the  erection  of  a  dam  was  excepted  to 
on  the  ground  that  the  health  of  the  neighborhood 
would  be  injured:  and  the  evidence  was  embodied 
in  the  exception.  With  all  the  evidence  before  it. 
the  circuit  court  passed  upon  the  question,  and  no 
exception  was  taken  to  its  opinion.  As  both  county 
and  circuit  court  were  satisfied  upon  the  questloo. 
the  court  of  appeals  will  presume  that  the  evidence 
was  sufficient  to  show  that  the  health  of  the  neigh- 
borhood would  not  be  affected  by  the  dam.  M alxs 
V.  Oallahue,  0  Oratt.  04. 

Supersedeas— Lies   Only   for   Intorcsted    Party.— A 

$uper$edeae  to  a  judgment  of  a  county  court,  grant- 
ing leave  to  erect  a  mill,  will  not  lie  on  behalf  of  a 
person  who  may  be  interested,  but  whose  name 
does  not  appear  in  the  record  of  the  county  conrt  as 
a  party.  Such  person  should  make  himself  a  party 
to  the  contest  before  the  final  decision  in  the  coonty 
court,  and  then  it  is  competent  for  him  to  carry  the 
case  to  a  superior  tribunal.  Wingfleld  v.  Crenshaw. 
8H.  AM.  245. 

Same— Appellate  Court  Not  Confined  to  Errors  Appnr 
ent  in  Record.— If  a  supertedeat  be  granted  to  an  order 
of  an  Inferior  court,  giving  leave  to  build  a  mill. 
the  superior  court  is  not  confined  to  errors  apparent 
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on  the  face  of  the  record.  Lee  ▼.  TarbenrlUe,  2 
Wash.  Iffi. 

RchmimI  of  C«iue— InqaMtloB  Brroaeoiuly  QviMfaed 
lad  Relevant  Testimony  Ezdnded.— When  the  order 
of  the  clrcnit  superior  court  In  a  mill  case  was  erro- 
oeooB  in  quashinr  the  iBqalsition  found  in  the 
coonty  court,  and  it  also  erred  in  ref uslnff  to  admit 
certain  testimony  as  to  it,  the  court  of  appeals 
should  reverse  the  order  with  costs,  and  the  cause 
should  be  remanded  to  that  court,  to  be  there  heard 
upon  the  evidence  and  the  merits.  Smith  v.  Wad- 
dill  II  Leicrh  582. 

Senifr-Jadffnientnffainst  Plaintiff  withoot  Pretndloe 
toPntnre  AppHcation.— On  an  appeal  to  the  circuit 
superior  court,  from  the  county  court  ffiviner  the 
plaintiff  leave  to  build  a  mill  and  dam  in  a  mill  case, 
the  judmnent  was  reversed,  inquisition  quashed, 
and  judgment  was  given  for  the  defendant  without 
prejudice  to  a  future  application.  The  appellate 
court  should  have  remanded  the  cause  to  the  county 
court  for  further  proceedings  to  be  there  had. 
Hunter  v.  Matthews,  12  Leigh  828. 

la  REVIVAL  AND  REMOVAL. 

Prior  to  Code  of  1849  Revival  against  Heirs  of  Oeiend- 

anl— If  prior  to  the  Ck>de  of  1849,  any  party  resisting 
an  application  for  permission  to  build  a  mill  had 
died,  the  proceeding  might  have  been  revived 
against  his  heirs,  not  by  virtue  of  any  statute,  but 
from  the  very  nature  of  the  s^tutory  proceedings 
by  the  writ  of  ad  oucd  damnum.  See,  as  to  revivals. 
Code  of  1849,  ch.  178,  p.  066:  Hale  v.  Burwell,  2  P.  &  H. 


RosMval  to   Circuit  Conrt  under  Code  1849.— An 

application  for  permission  to  build  a  mill  is  a  civil 
action,  which  under  the  4th  section  of  the  Act  of 
March  14,  1848,  amended  and  re-enacted  in  the  Code 
of  1849.  p.  667,  f{  1  and  2,  may  be  removed  from  the 
county  to  the  circuit  court,  after  it  has  been  pend- 
tng^  in  the  former  court  for  twelve  months.  Hale  v. 
BnrweU,  2  P.  &  H.  606. 

11.  RECX)RD. 

3iionld  5bow  Notice  or  Waiver.— Upon  an  applica- 
tion for  leave  to  build  a  mill,  it  should  appear  to  the 
appellate  court  by  the  record,  that  the  party  whose 
property  is  sought  to  be  condemned,  had  ten  days' 
previous  notice  of  the  motion  for  a  writ  of  ad  ouod 
damntun.  This  might  be  dispensed  with,  if  the  rec- 
ord sbows  that  the  proprietor  appeared  and  con- 
tested the  application  upon  the  merits.  A  general 
appearance  will  not  be  sufficient.  Bernard  v. 
Brewer,  2  Wash.  76. 

Sboald  State  Bed  off  Stream  la  Applicant  or  Connion- 

ivcnltta.~Upon  an  appeal  from  an  order  giving  leave 
to  build  a  mill,  the  record  should  state  that  it  ap- 
peared to  the  court  granting  the  order,  that  the 
bed  of  the  watercourse  was  in  the  applicant,  or  in 
the  commonwealth.    Richards  v.  Hoome,  2  Wash.  86. 

• 

l^lurt  Statements  by  Clerk  Sufficient.— it  is  sufficient 
for  tbe  clerk  to  state  in  the  record  of  a  mill  case, 
that  ttie  writ  of  ad  Quod  damnum  with  the  inquisition 
annexed,  was  returned  by  the  sheriff,  without 
inserting  a  copy  of  the  signature  of  the  sheriff  or 
bin  depnty  to  the  return ;  a  copy  of  the  inquisition 
itself  with  the  signatures  of  the  jurors  being  in- 
serted in  the  record.    Coleman  v.  Moody,  4  H.  &  M.  1. 

VL  DAMAQBS. 

tHUmmun  of  lor  ln|ury  to  Real  Property.— In  an  action 
to  recover  for  injuries  to  real  property  resulting 
from  tlie  construction  and  maintenance  of  a  dam 
t>arK*"g  water  thereon,  the  measure  of  damages  is 


the  difference  between  the  value  of  the  property 
at  the  time  the  damages  were  inflicted  and  its  value 
before  such  was  done.  Rowe  v.  Shenandoah  PtUp 
€k>mpany,  42  W.  Va.  661,  26  S.  E.  Bep.  880,  67  Am.  St 
Rep.  870. 

Conrt  Cannot  Incrsajo  DasMgos  Aaseaaed  by  Jury  .—It 
is  not  within  the  power  of  the  court  in  a  mill  case  to 
increase  or  diminish  the  damages,  which  have  been 
assessed  by  the  jury,  as  resulting  to  the  adjoining 
proprietors.    Whitworth  v.  Puckett,  2  Gratt  888. 

When  PayoMut  of  DasMgos  PresusMd.— Under  some 
circumstances  payment  of  the  damages  assessed  in 
a  mill  case,  ought  to  be  presumed,  as  where  a  great 
length  of  time  has  elapsed,  during  which  the  owner 
of  the  land,  to  whom  such  damages  were  assessed, 
acquiesced  in  the  building  of  the  mill,  without  claim 
or  objectloa  on  his  part  Young  v.  Price,  2  Munf . 
684. 

iulury  at  TInw  of  Erection  of  Pam— Subsequent  In- 
Jurlea—PrasuMptlon.— Where  the  erection  of  a  dam 
results  in  injury  to  land  by  overflows,  the  owner 
may  recover  full  damages  for  all  the  land  owned  by 
him  at  the  time  of  the  erection  of  the  dam.  But  for 
injuries  for  land  since  acquired  by  him  he  can  only 
recover  such  damage  as  was  not  actually  foreseen 
and  estimated  by  the  jury  when  the  dam  was  built 
The  jury  must  presume  that  the  jury  of  the  inquest 
did  foresee  and  estimate  all  damages  which  were 
then  practicable  to  foresee  and  estimate  for.  Ellis 
V.  Harris,  82  Oratt  684.  ' 

Injuries  for  Negligence  In  Keeping  Guard  Bank  In  Re- 
pair.—In  an  action  for  injury  to  land  from  negli- 
gence in  not  keeping  a  guard  bank  to  a  dam  in 
proper  repair,  onl^  the  injuries  suffered  after  the 
plaintiff's  purchase  can  be  considered.  Ches.,  etc, 
R.  Co.  V.  Chambers,  95  Va.  508,  28  S.  E.  Rep.  872. 

Though  one  condemn  land  for  dam,  abutment 
and  guard  bank  and  pay  damages  assessed  there- 
for, damages  can  afterwards  behadfor  injury  to 
the  part  of  the  tract  not  condemned,  resulting  from 
negligence  in  not  keeping  the  guard  bank  in  proper 
repair.  Ches.,  etc.,  R.  Co.  v.  Chambers.  05  Va.  506, 
28  S.  E.  Rep.  872. 

Petition  to  Increase  Height  of  Dam— Proper  Inquiry  of 
Damages.— On  a  petition  for  leave  to  add  to  the 
height  of  a  dam,  the  only  proper  subject  of  inquiry 
is  what  damages  will  be  occasioned  by  the  proposed 
addition.  It  is  error  therefore  to  direct  a  jury  to 
assess  such  other  damages,  accruing  from  the  dam 
already  erected  as  were  not  contemplated  by  the 
original  jury.    Eppes  v.  Cralle,  1  Munf.  858. 

Order  Qraatlag  MIU  VaUd  without  Direction  to  Pay 
Damages.— An  order  of  court  granting  leave  to  erect 
a  mill  is  valid,  though  no  order  be  made  directing 
payment  of  the  damages  found  by  the  inquisition. 
Coleman  v.  Moody,  4  H.  &  M.  I. 

Vll.    CRIMINAL  PROSBCUTION5. 
Obstruction  of    Navigation  or    Passage  of  Pish.— 

A  boom  company  may  be  proceeded  against  by 
indictment  for  erecting  and  maintaining  a  dam  or 
other  things,  in  any  watercourse  which  is  a  public 
highway,  which  dam  obstructs  the  navigation  or 
the  passage  of  flsh,  under  sec.  24,  ch.  44,  W.  Va.  Code 
1801.  State  v.  Elk,  etc..  Co.,  41  W.  Va.  706.  24  S.  E. 
Rep.  600. 

Leave  of  Court  to  Build  No  Bar  to  Prosecution.— 
Although  leave  has  been  given  by  the  county  court 
to  erect  a  mill  according  to  the  provisions  of  the 
statute,  yet  that  is  no  bar  to  a  public  prosecution  or 
private  action  for  injuries,  other  than  those  actually 
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foreseen,  and  estimated  by  the  Inquest    Com.  y. 
Faris.  5  Rand.  OBI. 
Throwing  5«wdiist  la  Water  No  Offeiice.-<?aBtinff 

sawdust  Into  a  brook  from  the  operation  of  a  saw- 
mill does  not  constitute  an  offence  under  W.  Va. 
Code  1801,  oh.  liM),  sec.  20b.  SUte  v.  Mitchell  ( W.  Va.), 
86  S.  E.  Rep.  846.  

104  *Kelly  v.  Linkenhoger. 
July  Term,  1861,  Lewisburff. 

(Absent  CABSiiL,  P.) 

I.  Poroi^  Attachoiont— Land  of  Absent  Debtor  Pur- 
chased by  Home  Defendaot— Liability  for  Debt*— In 

a  proceeding  by  foreign  attachment,  the  home 
defendant  denies  that  he  has  any  effects  of  the  ab- 
sent debtor  in  his  hands.  He  says  that  a  tract  of 
land  which  had  belonged  to  the  absent  debtor, 
had  been  purchased  by  himself  and  paid  for:  And 
he  in  fact  held  the  receipt  of  the  absent  debtor 
for  the  amount  of  the  purchase  money.  As  how- 
ever he  did  not  pretend  he  had  paid  the  amount  in 
money,  and  as  the  accounts  which  he  endeavoured 
to  establlNh  were  not  proved  to  the  satisfaction  of 
the  commissioner  and  the  Ck>urt  the  land  was 
held  liable. 
a.  Sane— interlocatory  Decree—Appeal— Effect  of  Pall- 
ure  to  Decree  against  Absent  Debtor  or  Direct 
Security.— In  such  case,  upon  an  appeal  from  an 
interlocutory  decree  for  the  sale  of  the  land, 
the  appellate  Court  will  not  reverse  the  decree 
because  the  Court  did  not  decree  against  the  ab- 
sent debtor  or  direct  the  giving  the  security  as 
provided  by  law  in  behalf  of  absent  defendants: 
The  final  decree  may  provide  for  these  things. 

This  was  a  proceeding  by  foreign  attach- 
ment in  the  Circuit  court  of  Botetourt 
county,  by  John  Linkenhoger  who  sued  for 
the  benefit  of  George  W.  Carper,  against 
George  W.  Kelly,  as  an  absent  debtor,  and 
John  Q.  A.  Kelly,  a  home  defendant.  The 
plaintiff  charged  that  George  W.  Kelly 
owed  him  the  sum  of  100  dollars,  due  by 
bond  executed  the  28th  January  1839,  and 
payable  on  the  first  of  May  1842.  That 
Kelly  had  removed  from  the  Commonwealth 
and  resided  in  Georgia.  That  he  was  the 
owner  of  an  interest  in  a  tract  of  land  in 
the  county  of  Botetourt  and  in  two  slaves, 
which  had  been  the  property  of  his  father; 
and  that  he  had  conveyed  his  interest  in 
said  land  and  slaves  to  the  defendant  John 
Q.  A.  Kelly,    without  consideration, 

105  and  *for  the  purpose  of  enabling  htm 
to  sell  and  convey   it  for  George    W. 

Kelly. 

The  home  defendant  answered  denying 
that  he  had  anything  in  his  hands  belong- 
ing to  George  W.  Kelly ;  and  insisted  that 
he  had  bought  the  land  for  500  dollars, 
which  was  a  full  price ;  the  land  being  sold 
subject  to  a  debt  due  from  the  estate  of 
John  Kelly,  the  father,  from  whom  the  land 
was  derived. 

The  Court  below  directed  a  commissioner 
to  enquire  and  report  what  was  the  consid- 
eration on  which  the  land  in  the  bill  men- 
tioned was  conveyed  by  George  W.  Kelly  to 
John  Q.  A.  Kelly.  In  obedience  to  this 
order  the  commissioner   reported    that   al- 


*S^   monographic    note  on   "Attachments'* 
pended  to  Lancaster  v.  Wilson.  27  Qratt  0S4. 


ap- 


though  the  conveyance  purported  to  be  in 
consideration  of  500  dollars,  and  there  was 
a  receipt  of  George  W.  Kelly  to  John  Q.  A. 
Kelly  for  that  sum,  yet  that  the  services 
which  the  latter  claimed  to  have  rendered 
to  the  former,  for  which  there  was  due  this 
sum  of  500  dollars,  were  sustained  bj  evi- 
dence entirely  too  indefinite  to  be  the 
foundation  of  a  statement  of  an  account 
between  the  parties;  and  he  therefore  re- 
ported that  the  conveyance  was  without 
consideration. 

This  report  was  excepted  to  by  the  defend- 
ant, on  the  ground  that  the  commissioner 
had  not  stated  the  accounts  between  the 
parties ;  and  it  was  insisted  that  the  evi- 
dence was  sufiBcient  to  enable  the  commis- 
sioner to  make  the  statement. 

The  cause  came  on  to  be  heard  in  April 
1848,  when  the  Court  overruled  the  excep- 
tions to  the  commissioner's  report,  and  held 
that  the  plain  ti£f  was  entitled  to  have  sat- 
isfaction of  his  claim  out  of  the  land  in 
the  bill  and  proceedings  mentioned.  And 
it  was  decreed  that,  unless  the  defendants 
should  within  sixty  days  from  the  expira- 
tion of  the  present  term  of  the  Court,  pay 
to  the  plaintiff  the  sum  of  100  dollars, 
with  interest  thereon  from  the  Ist  of  May 
1842  till  paid,  and  his  costs,  a  commissioner 
named,  should,  after  advertising,  &c., 
106  sell  the  *said  tract  of  land  at  public 
auction  on  the  premises  on  a  credit 
of  six,  twelve  and  eighteen  months,  in  equal 
instalments  for  the  residue,  after  requiring 
so  much  of  the  purchase  money  to  be  paid 
in  hand  as  might  be  necessary  to  defray 
the  expenses  and  charges  of  sale.  From 
this  decree  John  Q.  A.  Kelly  applied  to  this 
Court  for  an  appeal,  which  was  allowed. 

F.  T.  Anderson,  for  the  appellant,  and 
Boyd,    for  the   appellee,     submitted    the 
case. 

BAIfDWIN,  J.,  delivered  the  opinion  of 
the  Court. 

The  Court  is  of  opinion,  that  the  appel- 
lant has  in  his  hands  of  the  purchase  money 
of  the  land  in  the  proceedings  mentioned* 
more  than  enough  to  satisfy  the  debt  and 
interest  thereon,  due  from  the  absent  de- 
fendant George  W.  Kelly  to  the  appellee 
Linkenhoger ;  and  therefore  that  the  decree 
of  the  Circuit  court  is  right  upon  the  merits; 
and  that  the  said  decree  being  only  inter- 
locutory, it  will  be  time  enough  upon  the 
final  hearing  of  the  cause,  to  decree  against 
said  absent  defendant  and  to  direct  in  his 
behalf  the  security  provided  by  law  in  be- 
half of  absent  defendants.  It  is  therefore 
adjudged,  ordered  and  decreed,  that  the  said 
decree  of  the  Circuit  court  be  afBrmed,  with 
costs  to  the  appellee  Linkenhoger. 


107  *  Adams  v.  Martin. 

July  Term.  1851.  Lewisbnrg. 
(Absent  Cabxll,  P.) 

I.  Untawfnl  Detainer— Evktoiice    Natre  of 
—Parol  Lease.*— Upon  the  trial  of  a  writ  of  nnlawfol 

*See  mouograpbic  nots  on  **nnlawfnl  DetalnerT* 
appended  to  Dobson  y.  Culpepper,  SS  Oratt 
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detaiaer,  defendant  sets  np  title  in  himself. 
Plaintiff  may  prove  that  the  defendant  entered 
on  the  premises  under  a  parol  lease  from  himself; 
thooffh  the  lease  proTed  was  to  continue  more 
than  one  year. 
a.  Ssae— Same— Witnesses  Joint  Tenant.— The  de- 
fendant claiming  title  under  a  deed  made  to 
himself  and  another  as  joint  tenants,  that  other 
person  is  not  a  competent  witness  for  him  to  sus- 
tain his  rlflrht  of  possession. 

This  was  a  proceeding^  by  writ  of  unlaw- 
ful detainer  in  the  Conntj  court  of  I^ee,  in 
which  William  Adams  was  plaintiff  and 
Wilkerson  Martin  was  defendant.  On  the 
trial  the  defendant  claimed  to  hold  the  land 
in  controversy  under  a  deed  from  David  H. 
Campbell,  administrator  with  the  will  an- 
nexed of  Arthur  Campbell,  to  himself  and 
Joseph  P.  Bishop,  bearing  date  the  28th 
November  1844.  The  plaintiff  alleged  that 
there  existed  a  verbal  contract  between  the 
plaintiff  as  landlord  and  the  defendant  as 
tenant  of  the  land  in  controversy,  com- 
mencing in  the  year  1840 ;  and  to  prove  the 
same,  introduced  a  witness  who  stated  that 
the  defendant  had  informed  him  that  he 
had  come  in  possession  of  the  land  in  con- 
troversy upon  an  oral  contract  with  the 
plaintiff,  that  the  defendant  should  proceed 
to  improve  the  land  and  premises;  and 
that  he  was  to  enjoy  the  use  and  occupation 
thereof  until  he  should  be  thus  paid  for  all 
the  improvements  he  should  make.  And 
the  defendant  contending  that  from  the 
statements  made  by  the  witness  it  appeared 
that  the  time  of  the  continuance  of  the  al- 
leged lease  was  indefinite,  and  from 
108  its  character  *not  to  be  performed  as 
an  agreement  or  terminate  as  a  lease 
within  the  period  of  one  year  from  the  al- 
leged commencement  thereof,  he  by  his 
counsel  objected  to  the  introduction  of  oral 
testimony  to  prove  such  lease,  on  the  ground 
that  it  was  in  violation  of  the  statute  of 
franda  and  perjuries.  But  the  Court  over- 
ruled the  objection  and  admitted  the  evi- 
dence :  and  the  defendant  excepted. 

In  the  further  progress  of  the  cause  the 
defendant'  offered  to  introduce  Joseph  P. 
Bishop  as  a  witness,  but .  the  plaintiff  ob- 
jected to  his  introduction,  upon  the  ground 
that  the  witness  was  interested  in  the  result 
of  the  suit ;  the  land  having  been  conveyed 
by  Campbell  to  the  defendant  and  the  wit- 
ness jointly,  under  which  conveyance  they 
claimed  title ;  and  which  was  relied  upon 
and  given  in  evidence  on  the  trial  by  the 
defendant.  The  Court  sustained  the  objec- 
tion and  excluded  the  witness:  And  the 
defendant  again  excepted. 

There  was  a  verdict  and  judgment  for  the 
plaintiff;  and  Martin  thereupon  obtained  a 
supersedeas  to  the  judgment  from  the  Cir- 
cuit court  of  Lee  county :  And  when  the 
cattse  came  on  to  be  heard  in  that  Court, 
the  judgment  was  reversed  for  the  refusal 
of  the  County  court  to  admit  Joseph  P. 
Bishop  as  a  witness.  From  this  judgment 
Adams  applied  to  this  Court  for  a  super- 
sedeasy  which  was  allowed. 


J.  W.  Sheffey,  for  the  appellant,  and 
8.  Logan,  for  the  appellee,  submitted  the 
case. 

ALiLEN,  J. ,  delivered  the  opinion  of  the 
Court. 

Inasmuch  as  it  appears  from  the  2d  bill 
of  exceptions  taken  by  the  defendant  in 
error  to  the  decision  of  the  County  court  ex- 
cluding Joseph  P.  Bishop  as  a  witness  on  the 
ground  of  incompetency,  that  said  Bishop 
was  a  joint  tenant  with  said  defendant  of 
the  premises,  the  possession    whereof 

109  was  the  subject  in  controversy,   *that 
the  defendant    had    relied    upon    the 

deed  which  constituted  said  joint  tenancy 
with  said  Bishop  in  his  defence,  it  seems  to 
the  Court  here  that  said  Bishop  was  directly 
interested  in  the  result  of  the  suit,  being 
seized  with  his  co-jointtenant  per  my  et  per 
tout,  the  possession  of  the  defendant  was 
his  possession,  and  his  evidence  tending  to 
maintain  such  possession  in  the  said  defend- 
ant was  evidence  tending  to  establish  a 
fact  enuring  to  his  own  benefit ;  and  that 
he  was  properly  excluded  as  an  incompe- 
tent witness. 

And  it  further  seems  to  the  Court,  that 
the  County  court  did  not  err  in  overruling 
the  objection  of  the  defendant  in  error  to  the 
testimony  set  out  in  his  first  bill  of  excep- 
tions, inasmuch  as  although  the  contract 
the  evidence  tended  to  prove  may  have  been 
void  under  the  statute  of  frauds,  it  was  still 
competent  for  the  plaintiff  to  shew  that  the 
defendant  had  entered  under  an  agreement 
to  rent  the  premises,  and  stood  in  the  rela- 
tion of  tenant  to  the  plaintiff ;  and  whether 
such  tenancy  was  to  endure  for  a  year  or  a 
longer  period,  could  not  affect  the  question 
depending  on  the  relation  the  parties  bore 
to  each  other  when  the  defendant  entered 
upon  the  premises. 

It  is  therefore  considered  by  the  Court 
that  the  judgment  of  the  Circuit  court  re- 
versing the  judgment  of  the  County  court 
is  erroneous ;  and  the  same  is  reversed  with 
costs  to  the  plaintiff  in  error.  And  this 
Court  proceeding  to  render  such  judgment 
as  said  Circuit  court  should  have  done,  it  is 
further  considered  that  the  judgment  of  the 
County  court  be  affirmed,  and  that  the 
plaintiff  in  error  recover  of  the  defendant 
in  error  his  costs  by  him  about  his  defence 
in  the  Circuit  court  expended. 

BALDWIN,  J.,  dissented. 
He  said  he  thought   the   judgment  of  the 
Circuit  court  was   wrong  in    holding 

110  that  Bishop  was  an  incompetent  *wit- 
ness,    whatever  might   be  the  rule  in 

regard  to  other  actions.  That  by  express 
provision  of  the  statute  regulating  writs  of 
unlawful  detainer,  a  judgment  in  such  a  pro- 
ceeding concluded  nothing  in  regard  to  the 
title  or  the  right  of  possession,  the  effect 
being  only  when  for  the  plaintiff,  to  give 
him  the  mere  possession,  and  when  for  the 
defendant  to  leave  him  in  the  possession ; 
but  in  no  wise  affecting  the  title  or  right  of 
possession  in  any  higher  action  between  the 
same  parties.  That  the  judgment,  if  for  the 
plaintiff,  would  give  him  no  action  against 
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the  defendant  or  the  witness  for  mesne 
profits,  and  if  for  the  defendant,  no  protec- 
tion to  him  or  the  witness  in  respect  to 
future  profits ;  and  that  in  this  case  a  judg- 
ment for  the  defendant  would  be  no  evidence 
between  him  and  the  witness  as  to  the  title 
or  right  of  possession,  nor  give  any  pos- 
session to  the  witness  if  he  should  be  kept 
out  by  the  defendant. 


Bell  V.  Crawford. 

July  Term,  1861,  Lewlsbursr. 
(Absent  Cabbuu  P.) 

I.  Pleading  aod  Practice— AMunpsIt— Plea  of  Nonas- 
•umiMlt— 5et-Offf.*— In  cuiumpsU  defendant  pleads 
nonassumpHt,  and  with  it  flies  affidavit  of  set-off, 
and  the  set-off,  whicb  is  a  note.  Thouffb  tbere  is 
no  plea  of  set-off  or  bill  of  particulars,  tbe  evi- 
dence in  relation  to  tbe  set-off  is  properly  ad- 
mitted. 

3.  Statute  of  Limltationa— When  Resumed  by  PromUe 
to  Pay  Oebt.t— A  promise  whicb  will  remove  tbe 
bar  of  tbe  statute  of  limitations,  must  be  a  promise 
to  pay  a  debt:  And  a  promise  to  settle  with  tbe 
claimant  is  not  safficlent. 

3.  Same— When  Prevented  by  Part  Payment.— If  a 
part  payment  will  take  a  case  out  of  tbe  statute,  it 
must  be  a  payment  upon  tbe  specific  debt,  and  not 
a  payment  upon  account 

111  *This  was  an  action  of    assumpsit 

brought  in  July  1845,  in  the  Circuit 
court  of  Augusta  county,  by  James  Bell 
against  John  Crawford.  There  was  no  ques- 
tion about  the  debt  claimed  by  the  plaintiff 
from  the  defendant ;  but  the  contest  arose 
upon  a  set  off  relied  upon  by  the  defendant, 
at^  which  was  objected  to  by  the  plaintiff  as 
l>eing  barred  by  the  statute  of  limitations. 
The  question  whether  it  was  barred  depended 
upon  whether  there  was  a  sufficient  promise 
in  writing  to  pay  the  debt,  or  a  sufficient 
part  payment,  to  take  the  case  out  of  the  stat- 
ute. The  facts  of  the  case  are  sufficiently 
stated  in  the  opinion  of  Judge  Moncure ;  and 

^Pleading  and  Practice— Set-Off.— An  imperfect 
statement  of  sucb  a  payment,  as  a  set-off,  miffbt 
perhaps,  have  been  aided  by  its  beinsr  proven,  with- 
out objection.  Merchants*,  etc..  Bank  v.  Evans.  9 
W.  Va.  887;  BeU  v.  Cranio  ford,  8  Oratt,  110. 

And  In  Smith  v.  Pattle,  81  Va.  666,  it  is  said :  "It  is, 
therefore,  clear  that  it  is  the  duty  of  a  personal  rep- 
resentative, when  sued  at  law,  to  plead  the  statute 
of  limitations  as  to  all  claims  which  were  barred  at 
the  time  of  action  brouffht,  thousrb  when  he  is  plain- 
tiff the  statute  may  be  relied  upon  in  an  action  at 
law,  to  a  matter  of  set-off,  without  formal  plea.  See 
Trimyer  v.  Pollard,  5  Oratt.  460;  BeU  t>.  Crawford,  8 
Gratt.  no.'*  The  principal  case  is  cited  In  Moses  v. 
Trice,  21  Oratt  566,  to  the  point  that  the  court  no 
more  invades  the  province  of  the  jury  by  excludlufir 
evidence,  than  by  pronouncinsr  it  insufficient  in  law; 
by  one  course  the  evidence  is  thrown  out  of  the  case, 
by  the  other  it  is  destroyed,  which  in  effect  is  the 
same  tbiuff. 

tStatiite  of  LlBltatlons-When  Promise  to  Pay  Not 
Safficlent  to  Remove.— The  principal  case,  upon  tbe 
authority  of  Bell  v.  Morrison,  1  Pet  861,  Aylett  v. 
Robinson,  9  Lelffb  46,  and  Sutton  v.  BurrusSt  9  Leiffh 


the  statement  of  facts  is  so  mingled  with 
his  views  of  the  law,  that  they  cannot  be 
separated.  There  having  been  a  verdict  and 
judgment  for  the  defendant,  the  plaintiff 
applied  to  this  Court  for  a  supersedeas,  which 
was  awarded. 

Michie  and  Fultz,  for  the  appellant, 
insisted : 

1st.  That  if  part  payment  would  take  a 
case  out  of  the  statute  under  our  act  of  1838,  it 
must  be  a  payment  in  part  of  the  very  debt, 
and  not  a  payment  generally  on  account 
And  for  this  they  referred  to  Tippetts  v. 
Hearne,  4  Tyrw.  R.  775 ;  S.  C,  1  Cromp.  Meet. 
&  Ros.  252 ;  Joynes  on  Lim.  124, 126 ;  Waugh 
V.  Cope,  6  Mees.  &  Welsh.  824  ;  Beirn  v.  Bol- 
ton, 52  EJng.  C.  L.  R.  476. 

2d.  That  a  promise  to  settle,  or  the  ac- 
knowledgment that  there  will  be  something 
due  upon  a  settlement  of  accounts,  though  in 
writing,  will  not  take  a  case  out  of  the  stat- 
ute. And  for  this  proposition  they  referred 
to  Wetzell  V.  Bussard,  11  Wheat.  R.  309 ;  BeU 
V.  Morrison,  1  Peters'  R.  351 ;  Ayletta  v. 
Robinson,  9  Leigh  45  ;  Sutton  v.  Burrus,  Id. 
381 ;  Linsell  v.  Bonsor,  29  EJng.  C.  C  R.  319 ; 
Angel  on  Lim.  300  ;  Joynes  on  him.  278-285; 
Buckett  V.  Church,  38  Eng.  C.  L,.  R.83. 

112  *Fult2  further  insisted  : 

3d.  That  a  part  payment  did  not 
remove  the  bar  of  the  statute.  That  the 
English  statute  did  not  exclude  from  it» 
operation  mutual  accounts  and  accounts 
stated.  Jones  v.  Ryder,  4  Mees.  &  Welsh.  32 ; 
Mills  V.  Fowkes,  35  Eng.  C.  L.  R.  175  ;  Waller 
V.  Lacy,  39  Id.  349  ;  Cottam  v.  Partridge,  43 
Id.  146;  Angel  on  Lim.  302.  That  the 
statute  had  received  this  construction  when 
the  act  of  1838  was  passed,  adopting  the  Ten- 
terden  act,  but  omitting  the  proviso  :  and 
according  to  a  well  settled  principle  we  adopt 
the  construction  with  the  statute.  And  now 
by  the  Code  of  1850,  no  doubt  is  left  on  the 
question. 

Baldwin  and  Hugh  W.   Shefifey,   for   the 
appellee,  insisted : 

1st.  That  a  part  payment  takes  a  caae  out 
of  the  statute ;  and  they  referred  to  the 
English  decisions  on  the  insimul  compataA- 
set  count,  as  analogous  in  principle.  These 
were  Smith  v.  Forty,  19  Eng.  C.  L.  R.  30S ; 
Ashby  V.  James,  11  Mees.  &  Welsh.  542  ; 
Worthington  v.  Grimsditch,  53  Eng.  C.  L.  R. 
479. 

881,  holds  that,  a  promise  to  settle,  or  an  acknowl- 
edfirment  that  something  is  due,  but  mentioning  no 
certain  amount,  althoufirh  in  writing,  will  not  remove 
the  bar  of  the  statute  of  limitations.  See  4  Min. 
Inst.  (Sd  Ed.)  616;  Va.  Code  1887,  sec.  SOSZl  This 
proposition  is  approved  in  the  following-  cases  citing 
the  principal  case:  Dinguidv.  Schoolfleld.  98  Gratt 
808:  Horner  v.  Speed,  2  P.  &  H.  648:  Switzer  v.  NoA- 
slnger.  82  Va.  628;  Gover  v.  Chamberlain.  88  Va.  9S. 
5  S.  E  Rep.  174;  Rowe  v.  Marchant,  86  Va.  188.  8  S.  E- 
Rep.  906,  citing  tbe  principal  case  for  the  converse 
doctrine  that  where  the  promise  is  certain  it  will 
remove  the  bar;  Ooles  v.  Martin,  90  Va.  283,  87  S.  E. 
Rep.  007:  Abrahams  v.  Swann.  18  W.  Va.  880;  Quar- 
rler  v.  Quarier,  86  W.  Va.  817,  16  S.  E.  Rep.  158L  See 
also,  Tazewell  V.  Whittle,  18  Gratt  SfO.  and 
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2d.  That  thoug-h  the  part  payment  must 
be  upon  a  specific  debt ;  and  thougrh  the  proof 
of  the  acknowledgfrnent  of  the  payment  must 
be  in  writing,  yet  the  writing*  need  not  state 
the  amount  of  the  debt ;  or  refer  in  terms  to 
it.  And  they  referred  to  Beirn  v.  Bolton,  52 
£ng.  C  L,.  R.  476 ;  Bnckett  v.  Church,  38  Eng. 
C.  L.  R.  83 ;  Gardner  v.  McMahon,  43  Id. 
867;  Frost  V.  Bengough,  8  Id.  317;  Pierce  v. 
Brewster,  22  Id.  452 ;  Waller  v.  Lacy,  39  Id. 
349;  Hooper  v.  Stevens,  32  Id.  504  ;  Ilsley  v. 
Jewett,  2  Mete.  R.  168. 

3d.  That  the  statute  does  not  chang^e  the 
nature  of  the  acknowledgment  which  will 
take  a  case  of  the  statute ;  but  requires  it  to 
be  in   writing.    This  was    clearly  intended 

by  the  provision  which  declared  that 
113      *the     acknowledgment     should    draw 

down  the  original  consideration  ;  and 
thus  established  the  Mansfield  doctrine  in 
opposition  to  the  doctrine  broached  in  Butcher 
V.  Hizton,  4  Lei^h  519 ;  and  Farmers  Bank  v. 
Clarke,  Id.  603.  And  they  insisted  that  the 
acknowledgment  of  the  debt  proved  in  this 
case  was  clearly  sufficient.  They  referred  to 
Lechmere  v.  Fletcher,  referred  to  in  Joyues 
on  Um.  273 ;  Hartley  v.  Wharton,  39  Eng. 
C.  Lf.  R.  276 ;  Waller  v.  Lacy,  Id.  349 ;  Hooper 
v.  Stevens,  32  Id.  504 ;  Ilsley  v.  Jewett,  2 
Mete.  K.  168. 

MONCURE,  J.  In  April  1844  the  appellee 
Crawford  bought  of  the  appellant  Bell  a  par- 
cel of  horses,  at  the  price  of  725  dollars,  prom- 
ising- to  pay  the  money  ''punctually  at  six 
months,"  and  to  give  security  for  its  payment. 
On  the  18th  of  July  1845,  Bell  brought  an 
action  of  assumpsit  against  Crawford,  in  the 
Circuit  court  of  Augusta,  to  recover  the 
money.  On  the  15th  of  November  1845, 
the  defendant  plead  non  assumpsit ;  and  at 
the  same  time  filed  an  affidavit  stating  that  he 
had  a  defence  consisting  of  a  set  off,  to  an 
amount  greater  than  the  whole  amount  of  the 
plaintiff's  demand,  which  in  the  opinion  of 
his  counsel  constituted  a  good  legal  defence 
to  the  action  ;  and  also  filed,  as  the  set  ofi^  re- 
ferred to  in  the  affidavit,  a  note  of  the  defend- 
ant to  B.  Davis  dated  the  24th  of  December 
1839,  for  1700  dollars,  payable  by  draft,  one 
half  on  the  Ist  of  April,  and  the  other  on  the 
1st  of  May  next  after  the  date.  This  set  off 
was  the  only  defence  relied  on  by  the  defend- 
ant; thoug-h  no  notice  seems  to  have  been 
taken  of  it  upon  the  record.  It  was  resisted 
by  the  plaintiff  on  theg-round  that  it  had  been 
paid,  and  also  that  it  was  barred  by  the  act 
of  limitations.  The  defendant  insisted  that 
it  was  taken  out  of  the  operation  of  the  act, 
by  an  acknowledg-ment  or  promise  in  writing, 

and  also  by  part  payment.  The  case 
114      was  tried  at  November  'term  1848,  when 

a  verdict  and  judgment  were  rendered 
for  the  defendant.  Exception s  were'taken  by 
the  plaintiff  to  various  opinions  given  by  the 
Court  upon  the  trial,  and  to  the  opinion  of 
the  Court  overruling^  his  motion  for  a  new 
trial ;  and  these  opinions  are  now  to  l>e 
reviewed  by  this  Court.  I  will  notice  them, 
or  such  of  them  at  least,  as  I  deem  it  neces- 
sary to  notice,  in  the  order  in  which  they  are 
presented  on  the  record. 


1.  The  plaintiff  moved  the  Court  to  exclude 
from  the  jury,  all  evidence  introduced  by  the 
defendant  to  prove  his  set  off,  upon  the  ground 
that  he  had  not  filed  with  his  plea  an  account 
of  the  set  offs,  as  the  statute  directs. 

The  Court  overruled  this  motion  ;  and  I 
think  rightly  overruled  it.  The  defendant, 
substantially  if  not  literally,  complied  with 
the  directions  of  the  statute  by  filing  with 
his  plea  the  note  in  writing  which  was  the 
subject  of  his  set-off.  The  statute  does  not 
require  the  set-off  to  be  noticed  on  the  order 
book.  It  requires  an  account  to  be  filed  **stat- 
ing  distinctly  the  nature  of  the  set-off,  and 
the  several  items  thereof."  The  object  of  this 
requisition  is  to  g-ive  the  plaintiff  full  notice 
of  the  character  of  the  set-off.  If  the  set-off 
consist  of  a  single  item,  as  of  a  promissory 
note,  the  best  notice  which  can  be  given  of 
the  character  thereof,  is  to  file  the  note  with 
the  plea.  No  description  of  the  note  which 
could  be  g-iven  in  an  account  could  be  more 
plain  and  particular  than  the  note  itself. 
The  record  tthews  that  the  plaintiff  had  full 
notice  of  the  character  of  the  set-off,  and  that 
he  was  not  taken  by  surprise  on  the  trial. 
He  did  not  object  that  an  account  had  not 
been  filed  until  after  all  the  evidence  and 
arguments  had  been  fully  heard,  and  to  have 
allowed  the  objection  then,  would  have  been 
to  have  taken  the  defendant  by  surprise. 

2.  The  plaintiff  moved  the  Court  to  exclude 

from  the  jury  all  the  evidence  intro- 
115  duced  by  the  defendant,  in  ^support  of 
the  set-off,  on  the  ground  that  it  was 
barred  by  the  statute  of  limitations  ;  and  that 
said  evidence  in  law  was  not  sufficient  to  re- 
move the  bar. 

The  cause  of  action  on  the  set-off  accrued 
on  the  first  days  of  April  and  May  1840,  and 
the  suit  having  been  instituted  on  the  18th 
of  July  1845,  it  was  conceded  that  the  set  off 
was  barred  unless  it  could  be  taken  out  of 
the  operation  of  the  statute.  The  defendant 
insisted  that  it  was  taken  out,  on  the  ground, 
either  of  a  new  acknowledgment  or  promise 
in  writing,  or  of  a  part  payment,  made 
within  five  years  before  the  institution  of 
the  suit.  The  new  acknowledgment  or 
promise  relied  on  by  the  defendant  consisted 
of  a  letter  from  the  plaintiff  to  him  in 
these  words: 

"Mr.  John  Crawford. 

I  give  you  above  6 
drafts  for  $300  each,  payable  at  40, 50,  60,  70, 
80  and  90  (days,)  which  I  hope  will  suit  you. 
It  is  the  shortest  time  I  could  draw  to  be  ready 
to  pay  ;  when  you  come  back  we  can  settle. 
Take  care  of  this,  and  it  will  shew  what  you 
have  received. 

James  Bell." 

The  part  payment  relied  on  consisted  of 
the  drafts  mentioned  in  said  letter,  which 
were  proved  to  have  been  drawn  on  and  paid 
by  Jacob  Shook  of  the  City  of  Richmond. 
The  letter  has  no  date.  But  it  appearing 
that  the  draft  at  40  days  was  paid  on  the  19th 
December  1840,  the  fair  presumption  is  that 
the  letter  was  written  forty  days  before,  or 
on  the  9th  November  1840 ;  which  was  within 
five  years  before  the  institution  of  the  suit  ; 
but  not  the  filing  of  the  set-off. 


463 


8  GRATT. 


Virginia  Rsforts,  Annotatsd. 


116.  117, 118 


Conceding,  for  the  present  at  least,  that 
the  time  of  the  institution  of  the  suit,  and 
not  of  the  filing^  of  the  set-off,  is  the  period 
to  which  the  limitation  of  the  set  o£f  is  prop- 
erly referrible,  and  also  that  a  part 
116  payment  *will  take  a  debt  out  of  the  op- 
eration of  the  statute  ;  let  us  proceed  to 
enquire  whether  there  was  such  an  acknowl- 
edgment or  promise  in  writing,  or  such  a 
part  payment,  in  this  case,  as  it  will  take  the 
set  off  out  of  the  operation  of  the  statute? 
To  avoid  confusion  I  will  consider  the  ques- 
tions separately. 

First.  As  to  the  acknowledgment  or  prom- 
ise in  writing.  Shortly  after  the  passage  of 
the  act  of  9  Geo.  iv.,  ch.  14,  called  "Lord 
Tenterden's  act,"  it  was  stated  by  its  author, 
Lord  Tenterden,  that  the  object  of  the  act 
was  the  prevention  of  fraud  and  perjury  in 
proving  an  acknowledgment,  or  a  new  prom- 
ise, by  rendering  it  necessary  to  procure 
that  in  writing  for  which  words  were  pre- 
viously sufficient.  Dickenson  v.  Hatfield,  24 
Eng.  C.  L.  R.  204.  And  it  was  said  by  Tin- 
dal,  Chief  Justice  of  the  common  pleas,  that 
the  statute  did  not  intend  to  make  any  alter- 
ation in  the  legal  construction  to  be  put  upon 
acknowledgments  or  promises  made  by  the 
defendants,  but  only  to  require  a  different 
mode  of  proof.  To  enquire  therefore 
whether,  in  a  given  case,  the  written  docu- 
ment amounts  to  a  written  acknowledgment 
or  promise,  is  no  other  enquiry  than  whether 
the  same  words  if  proved,  before  the  statute, 
to  have  been  spoken  by  the  defendant, 
would  have  had  a  similar  operation  and 
effect.  Haydon  v.  Williams,  20  Eng.  C.  L. 
R.  86.  Our  act  of  3d  of  April  1838, was  copied, 
with  some  alterations,  from  Lord  Tenterden's 
acts ;  and  having  been  passed  after  the  above 
cited  cases  were  decided,  should,  I  think, 
receive  the  same  construction,  which  in  those 
cases  was  put  upon  the  English  act.  In 
deciding  therefore  whether  the  letter  from 
Bell  to  Crawford  before  mentioned,  is  a  suffi- 
cient acknowledgment  or  promise  to  take  the 
set  off  out  of  the  operation  of  the  statute  of 
limitations,  it  is  necessary  to  enquire 
whether  the  words  of  the  letter  if  proved 
before  the  act  of  April  1838,  to  have  been 
spoken  by  Bell,  would  have  had  a  similar 

effect. 
117  *The  operative  words  of  the  letter  are, 
''when  you  come  back  we  can  settle." 
And  the  question  is,  whether  by  the  words 
"we  can  settle,"  the  plaintiff  promised  to  pay 
to  the  defendant  a  particular  debt,  or  made  a 
direct,  unqualified  admission  of  a  present, 
subsisting  debt  from  which  a  promise  to  pay 
would  naturally  and  irresistibly  be  implied ; 
or  merely  promised  to  settle  accounts  with 
the  defendant  for  the  purpose  of  ascertain- 
ing and  paying  what  might  be  due  to  him. 
If  the  former  be  the  true  construction  of 
the  words  used,  I  admit  that  the  set  off  is 
thereby  taken  out  of  the  operation  of  the  stat- 
ute of  limitations.  It  was  not  necessary  that 
the  amount  of  the  debt  should  have  been 
specified  in  the  letter.  The  particular  debt 
to  which  the  letter  refers  may  be  identified 
by  extrinsic  evidence  ;  and  has  been  so  iden- 
tified to  be  the  amount  of  the  set-off,  if  the 


words  aforesaid  imply  a  promise  to  pay  a 
debt,  and  not  to  settle  an  account. 

But  if  by  the  words  in  question  the  plain- 
tiff merely  promised  to  settle  acconnts  with 
the  defendant  for  the  purpose  of  ascertaining 
and  paying  what  might  be  due  to  him,  I  am 
clearly  of  opinion  that  the  set  off  is  not 
thereby  taken  out  of  the  operation  of  the 
statute. 

In  the  case  of  Bell  v.  Morrison,  1  Peters  R. 
351,  it  was  proved  that  one  of  the  defendants 
expressed  his  willingness  "to  settle  with  the 
plaintiff,"  but  the  books  and  papers  were  in 
the  hands  of  another  of  the  defendants ;  said 
"he  was  anxious  that  the  plaintiff's  account 
should  be  settled  ;"  that  he  knew  the  defend- 
ants were  owing  him ;  that  he  was  "getting 
old  and  wished  to  have  the  business  settled  ;** 
and  proposed  to  give  the  plaintiff  7000  dollars, 
in   satisfaction  of  the  claim ;  and  letters  of 
several  of  the  defendants,  containing  admis- 
sions of  a  like  nature,  were  exhibited  and 
proved  on  the  trial.    The  Supreme  court  de- 
cided that  this  evidence  was  insufficient  to 
take  the  case  out  of  the  statute  of  limitations ; 
and  Story,  Justice,  in  delivering  the 
118      opinion  *of   the  Court,  comments  at 
length  on  the  wisdom  and  policy  of  the 
statute;    and    makes    several    observations 
which  are  so  appropriate  to  the  present  case 
that  I  hope  I  may  be  excused  for  quoting 
some  of  them.    On  page  360  he  says,  **If  we 
proceed  one  step  further  and  admit  that  loose 
and  general  expressions  from  which  a  proba- 
ble or  possible  inference  maybe  deduced  of 
the  acknowledgment  of  a  debt  by  a  Court  or 
jury ;  that,  as  the  language  of  some  cases 
has  been,    any    acknowledgment    however 
slight,  or  any  statement  not  amounting  to  a 
denial  of  the  debt ;  that  any  admission  of  the 
existence  of  an   unsettled  account,  without 
any  specification  of  amount  or  balance,  and 
however  indeterminate  and  casual,  are  yet 
sufficient  to  take  the  case  out  of  the  statute 
of  limitations,  and  to  let  in  evidence  aliunde 
to  establish  any  debt,  however  large  and  at 
whatever  distance  of  time ;  it  is  easy  to  per- 
ceive that  the  wholesome  objects  of  the  stat- 
ute must  be  in  a  great  measure  defeated,  and 
the  statute  virtually  repealed."    Again  on 
page  366  he  says,  "The  evidence  is  clear  of 
the  admission  of  an  unsettled  account  as  well 
from  the  letters  of  Butler  as  the  conversa- 
tion of  Morrison.    The  latter  acknowledged 
that  the  partnership  was  owing  the  plaintiff, 
but  as  he  had  not  the  books  he  could  not  set- 
tle with  him.    If  this  evidence  stood  alone  it 
would  be  too  loose  to  entitle  the  plaintiff  to 
recover  anything.    The  language  might  be 
equally  true  whether  the  debt  were  one  dollar 
or  ten  thousand  dollars.    It  is  indispensable 
for  the  plaintiff  to  go  farther  and  to  establish 
by  independent  evidence  the  extent  of  the 
balance  due  him,  before  there  can  arise  any 
promise  to  pay  it  as  a  subsisting  debt.     The 
acknowledgment  of  the  party  then  does  not 
constitute  the  sole  ground  of  the  new  implied 
promise ;  but  it  requires  other  intrinsic  aid, 
before  it  can  possess  legal  certainty.    Now  if 
this  be  so,  does  it  not  let  in  the  whole  mis- 
chief intended  to  l>e  guarded  against  by  the 
statute  ?      Does    it    not   enable   the   party 
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119  *to  bring*  forward  stale  demands,  after 
a  lapse  of  time  when  the  proper  evi- 
dence of  the  real  state  of  the  transaction 
cannot  l>e  produced  ?  Does  it  not  tend  to  en- 
courage perjary,  by  removing  the  bar  upon 
slig^ht  acknowledgments  of  an  indeterminate 
nature  ?  Can  an  admission  that  something 
is  due,  or  some  balance  owing,  be  justly  con- 
stmed  into  a  promise  to  pay  any  debt  or  bal- 
ance which  the  party  may  assert  or  prove 
before  a  jury  ?"  Ac. 

Bell  V.  Morrison  has,  ever  since  its  deci- 
sion in  1828,  been  regarded  in   tlie  United 
States  as  a  leading  case  on   the  statute  of 
limitations  ;  and  as  Angell  truly  says  in  his 
work  on  Limitations,  p.  245,  upon  the  author- 
ity of  the  language  of  the  Court  by  Mr.  Jus- 
tice Story  in  that  case,  the  State  courts  in 
many  instances  have  relied  with  emphatic 
confidence.    Of  none  of  them  is  that  remark 
more  true  than  of  the  Courts  of  Virginia. 
In  this  State  the  doctrine  settled  in  that  case 
has  been  recognized,  and  carried  to  its  fullest 
extent,  as  the  two  cases  next  cited  will  shew. 
In  Ayletts  v.  Robinson,  9  Leigh  45,   the 
action  was  assumpsit  on  an  account  for  car- 
penter's work  amounting  to  320  dollars,  com- 
mencing*  in  March  1823  and  ending  in  June 
2825.     The  debtor  died  in  1831.    The  suit  was 
brought  in  1833,  against  his  executor.    The 
defence  relied  on  was  the  statute  of  limita- 
tions.    To  take  the  case  out  of  the  statute, 
the  plaintiff  proved  in  1829  he  applied  to  the 
debtor  to  settle  the  account ;  and  the  debtor 
said,  *'I  am  too  unwell  to  do  business  now, 
when  I  am  better  I  will  settle  your  account." 
The   Court  decided  that  the  evidence  was 
insufficient  to  take  the  case  out  of  the  opera- 
tion of  the  statute.    Parker,  J.,  cited  with 
approbation  the  modem  cases  which  decided 
that  a  ''promise  or  acknowledgment  to  take 
the  case  out  of  the  statute  must  be  an  express 
promise,  or  such  an  acknowledgment  of  a 
balance  then  due,  unaccompanied  by  reserva- 
tions or    conditions,    as    that   a    jury 
120       ong-ht  *to  infer  from  it  a  promise  to 
pay."    "It  is  plain,"  he  said,  "that  the 
declarations  of  the  testator  in  the  case  now 
before  us    were    made    in   reference    to  an 
unsettled  demand,  and  therefore  very  unsat- 
isfactory evidence  of  the  quantum  of  dama- 
g-ea."     If  the   promise  to  be  inferred  from 
these  declarations  "is  to  be  taken,"   he  fur- 
ther said,  "as  a  promise  to  pay  any    balance 
that  may  be  found  due  on  a  future  settlement 
t>etween    the  parties,   then  that  settlement 
ousfht  to  be  averred,  and  that  a  certain  bal- 
ance was  found  thereupon  to  be  due."    See 
his  opinion  in  full,  and  also  the  opinions  of 
Broclcenbrough  and  Brooke,  in  same  case 

In  Sntton  v.  Burruss,  9  Leigh  381,  the  action 
^fvas  assumpsit  on  an  open  account.  Plea, 
the  statute  of  limitations.  Proof,  that  within 
fi^e  years  the  defendant  acknowledged  the 
Items  of  the  plaintiff's  account  to  be  just, 
bnt  said  that  he  had  some  offsets  ;  and  that 
at  a  subsequent  time,  the  defendant  prom- 
ised tlie  plaintiff  that  he  would  settle  all  their 
accounts  and  differences  fairly,  and  would 
not  ava.il  himself  of  the  act  of  limitations. 
jt  vra^  lield  that  this  proof  was  not  sufficient 
to  justify  the  jury  in  finding  for  the  plaintiff. 


Parker,  J.,  after  shewing  that  the  proof  was 
insufficient  to  sustain  the  count  of  insimul 
computasset,  said,  "I  am  inclined  indeed  to 
think  that  under  no  form  of  pleading,  could 
the  acknowledgments  and  promises  proved 
in  this  case,  coupled  with  a  claim  of  offsets  to 
an  indefinite  amount,  have  had  the  effect  of 
taking  the  case  out  of  the  statute  of  limita- 
tions. I  had  occasion  to  advert  to  the  mod* 
em  decision  on  this  subject  in  the  recent 
case  of  Ayletts  v.  Robinson,  and  I  heartily 
approve  their  spirit.  If  an  acknowledgment 
is  relied  on,  it  ought  to  l>e  a  direct  and 
unqualified  admission  of  a  present  subsist- 
ing debt  from  which  a  promise  to  pay  would 
naturally  and  irresistibly  be  implied.  When 
the  amount  is  left  open  and  is  to  depend  on 
proof   aliunde,    the    wholesome   objects    of 

the  statute  in  affording  security  against 
121      *stale  demands    would    l>e  defeated," 

Sec.  Cabell,  J.,  who  did  not  sit  in  the 
case  of  Ayletts  v.  Robinson,  after  citing 
with  approbation  a  portion  of  Story's  opin- 
ion in  Bell  v.  Morrison,  said,  "If  this 
principle  be  correct,  (and  I  believe  it  to  be 
incontrovertibly  so,)  no  promise  which  is 
founded  merely  on  the  consideration  of  the  old 
debt,  and  which  still  leaves  the  party  exposed 
to  the  inconveniences  which  the  statute 
was  intended  to  remedy,  ought  to  revive  the 
old  debt,  and  take  the  case  out  of  the  stat- 
ute." And  after  stating  the  facts  of  the  case, 
he  further  said:  "The  utmost  that  ever  a 
jury  could  infer  from  all  this  is,  a  promise  to 
pay  an  unascertained  balance.  That  balance 
might  be  one  cent  only ;  or  it  might  be 
within  one  cent  of  the  original  amount  of 
the  plaintiff's  demand.  What  it  really  was, 
depended  on  testimony  aliunde.  This  prom- 
ise then  certainly  left  the  defendant  exposed 
to  all  the  inconveniences  arising  from  the 
loss  of  testimony  in  relation  to  his  offsets  ; 
and  we  cannot  therefore  give  effect  to  it, 
without  frustrating  the  great  object  of  the 
statute,"  &c.  Tucker,  P.,  who*had  dissented 
from  the  opinion  of  the  Court  in  Ayletts  v. 
Robinson,  said  he  felt  bound  to  follow  the 
decision  in  that  case,  and  did  not  see  how  the 
acknowledgment  in  the  case  of  Sutton  v. 
Burruss  could  be  considered  as  taking  the 
demand  out  of  the  operation  of  the  statute. 

I  have  stated  these  two  cases  so  much  at 
length  l>ecause  they  seem  to  me  to  be  directly 
in  point,  and  to  have  settled  the  law  of  Vir- 
ginia upon  the  subject.  The  statute  of  April 
1838  was  passed  about  the  time  they  were 
decided  ;  and  was  dictated  by  the  same  policy 
of  living  effect  to  the  statute  of  limitations 
and  the  intention  thereof,  and  of  avoiding  the 
frauds  and  perjuries  which  had  arisen  in 
regard  to  parol  promises  and  acknowledg- 
ments. I  think  there  is  nothing  in  the  pro- 
viso to  that  statute,  "that  every  such  written 

promise  or  acknowledgment  shall  be 
122      held  and  taken  to  be  a  *drawing  down 

of  the  original  debt  or  contract  to  the 
date  of  the  said  promise  or  acknowledgment," 
which  can  have  the  effect  of  reviving  the 
doctrine  of  what  were  called  in  the  argument 
"the  Mansfield  cases,"  or  of  taking  any  case 
out  of  the  statute  of  limitations  which  would 
not  have  been  taken  out  by  the  same  promise 
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or  acknowledgment  if  made  before  the  act  of 
1838  was  passed.  Such  a  construction  of  the 
proviso  would  be  opposed  to  the  obvious  inten- 
tion of  the  legislature  and,  as  has  been  prop- 
erly said,  would  **contribute  as  much  to 
thwart  the  policy  of  the  statute  of  limitations 
as  the  rest  of  the  act  will  to  advance  it." 
Joynes  225,  226.  That  proviso  was,  I  think, 
produced  t>y  the  opinions  expressed  by  sev- 
eral of  the  Judges  in  Butcher  v.  Hizton,  4 
Leigh  519,  and  The  Farmers  Bank  v.  Clarke, 
Id.  603,  that  the  new  promise  does  not  bring 
down  the  old  cause  of  action  but  creates  a 
new  one,  on  which  the  action  must  be  brought; 
and  that  in  an  action  of  debt  on  a  promissory 
note  the  case  will  not  be  taken  out  of  the  stat- 
ute by  proof  of  a  new  promise,  unless  there 
be  a  general  indebitatus  count  in  the  declara- 
tion. And  I  think  the  object  of  the  proviso 
was,  and  its  proper  construction  is,  to  author- 
ize, if  not  require,  the  suit  to  be  brought  on 
the  original  cause  of  action,  wherever,  and 
only  wherever,  the  new  promise  or  acknowl- 
edgment would  have  been  sufficient,  if  the 
proviso  had  not  been  adopted,  to  have  taken 
the  case  out  of  the  statute  of  limitations.  So 
that  in  an  action  of  debt  on  a  promissory  note, 
counting  only  on  the  note  itself,  proof  of  a 
new  promise  in  writing  would  under  the  pro- 
viso, take  the  case  out  of  the  operation  of  the 
statute.  So  also  in  any  action  of  debt  in 
assumpsit  on  a  simple  contract,  counting  on 
the  original  cause  of  action,  proof  of  a  new 
promise  in  writing  and  of  the  performance  of 
any  conditions  annexed  thereto,  would  under 
the  proviso,  take  the  cause  out  of  the  opera- 
tion of  the  statute.  In  fine,  the  operation  of 
the  proviso,  according  to  my  construc- 
123  tion  *of  it,  is  to  authorize  a  recovery 
only  to  the  same  extent  and  against  the 
same  parties  in  a  suit  upon  the  original  cause 
of  action,  as  in  a  suit  upon  the  new  promise. 
This  construction  gets  rid  of  a  technical  diffi- 
culty, is  consistent  with  the  words  and  inten- 
tion of  the  act  of  April  1838,  and  does  not 
thwart  the  policy  of  the  statute  of  limitations. 
I  think  therefore  it  may  be  fairly  concluded 
that  in  Virginia  a  promise  in  writing  to  settle 
an  account,  however  plain  and  positive  such 
promise  may  be,  is  not  sufficient  to  take  the 
account  out  of  the  operation  of  the  statute. 
And  now  let  us  see  whether  the  written  prom- 
ise in  this  case  was  to  settle  an  account  or 
?ay  a  debt.  I  think  it  was  clearly  the  former. 
*he  proper  meaning  of  the  operative  word  in 
this  case  ''settle"  is,  '*to  go  into  a  settlement, 
to  adjust,  to  fix  or  determine  a  balance,  which 
may  be  on  the  one  side  or  the  other."  But  it 
is  certainly  a  word  of  somewhat  equivocal 
import,  and  may  by  the  context  or  the  sur- 
rounding circumstances  be  explained  to  mean 
"pay."  In  each  of  the  cases  of  Bell  v.  Mor- 
rison, Ayletts  V.  Robinson,  and  Sutton  v. 
Burruss,  the  word  "settle"  was  the  operative 
word  used,  and  the  question  arose  whether  it 
was  used  in  its  ordinary  acceptation  or  was 
intended  to  imply  a  promise  to  pay,  and  in 
each  of  them  it  was  construed  in  the  former 
sense.  In  Ayletts  v.  Robinson,  Parker,  J., 
said,  ''I  do  not  mean  to  say  that  a  promise  to 
settle  an  account  may  not  under  some  circum- 
stances, be  equivalent  to  a  promise  to  pay,  so 


as  to  take  a  case  out  of  the  statute  of  limiti- 
tions.  It  depends  upon  the  nature  of  the 
application  and  the  terms  of  the  answer ;  as 
evincing  a  mere  intent  to  adjust  the  aoconnt 
and  see  where  the  balance  lies,  or  an  acknowl- 
edgment of  a  stated  balance ;  which  to  settle 
means  to  pay.  Thus  if  one,  upon  an  acconnt 
being  presented  to  him  says,  *it  is  right  and  I 
will  settle  it  at  a  future  day,'  there  could  be 
no   doubt   about  his  meaning,  and  a 

124  *jury  would  infer  a  promise.    But  in 
the  present  case,"  Ac    Is  the  proper 

meaning  of  this  word  "settle"  varied  in  this 
case  either  by  the  context  or  the  surrounding 
circumstances  ? 

It  is  not  varied  by  the  context.  The  words 
of  the  letter  are  not,  "your  acconnt  is  right, 
and  I  will  settle  it :"  nor  even,  "I  will  settle 
your  account."  But  the  words  are,  "when 
you  come  back  we  can  settle."  This  form  of 
expression  "we  can  settle,"  plainly  implies 
an  accounting  together,  and  not  a  promise  of 
payment  by  one  to  another.  These  words, 
whether  taken  alone  or  in  connection  with 
the  context,  can  hardly  be  said  to  be  of  equiv- 
ocal import,  so  as  to  admit  of  extrinsic  evi- 
dence to  explain  them. 

But  let  us  look  to  the  extrinsic  evidence  in 
the  case  and  see  if  it  will  shew  that  the  words 
were  used  in  any  other  than  their  ordinary 
and  proper  sense  of  "accounting  together." 

Two  witnesses  were  relied  on  by  the  defend- 
ant to  furnish  means  of  explaining  the  sense 
in  which  the  words  were  used,  and  of  shewing 
that  the  plaintiff  thereby  intended  to  promise 
payment  of  the  former's  set-off.  The  first 
was  Jacob  C.  Roler,  who  proved  that  in  No- 
vember 1840,  at  the  defendant's  request,  he 
presented  to  the  plaintiff  an  account  amount- 
ing to  2504  dollars  7  cents,  consisting  of  fonr 
different  items,  of  which  the  note  now 
claimed  as  a  set-off  was  one ;  at  the  foot  of 
which  account  was  an  order  signed  by  the  de- 
fendant, requesting  the  plaintiff  to  draw  oo 
Mr.  Shook  at  sight  for  2504  dollars,  and  hand 
over  the  draft  to  the  witness.  That  the  plain- 
tiff examined  the  account  ^nd  order,  but  told 
witness  he  did  not  know  what  he  could  do  till 
he  heard  from  his  agent  Shook  in  Richmond ; 
that  he  was  going  to  Staunton  that  day  and 
expected  a  letter  from  Shook  ;  and  if  he  heard 
from  him  would  send  to  defendant,  or  witness 
for  him,  drafts  for  as  much  as  it  would  be  safe 
for  him  to  draw  on  Shook  for.     That 

125  *he   raised   no  objection   to  said  ac- 
count,   and    did    not    deny    that    he 

owned  the  amount,  although  he  did  not  say 
that   it   was   right.     That   a   day    or   two 
thereafter  witness  received  from  the  plain- 
tiff a  letter  enclosing  the  letter  in  question 
from  the  plaintiff  to  the  defendant,  and  the 
six  drafts  for  300  dollars  each    therein  re- 
ferred to ;  and  that  witness  handed  the  said 
letter  in  question  and  the  said  account  and 
order,  to  the  defendant,   in   whose    custody 
he  supposes  them   to   have  since  remained.     | 
I  think  there  is   nothing   in   this  evidence    | 
which    can    have   the    effect  of  explaining    j 
the  words  of  the  letter  so  as  to  make  them    \ 
imply   a   promise   of  payment.    The  mere    i 
failure  to  dispute  an   account,   or  to  claim 
offsets  against  it,  is  slight  evidence   of  an 
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acknowledgment;  and  instead  of  haying 
the  effect  of  yarying  the  ordinary  meaning 
of  words  used  by  the  supposed  debtor  in  a 
letter  to  tiie  creditor  concerning  the  debt, 
written  about  the  time  of  the  presentation 
of  the  account,  could  itself  be  explained 
away  by  such  letter,  if  the  natural  and  or- 
dinary import  of  the  words  of  the  letter  ex- 
cluded the  idea  of  such  an  acknowledgment. 
The  account  was  not  left  in  the  plaintiff's 
hands.  A  day  or  two  after  it  was  presented 
to  him,  probably  the  next  day,  he  wrote 
the  letter  in  question  and  enclosed  that  and 
the  six  drafts  on  Shook,  to  the  witness 
for  the  defendant.  That  letter  affords 
written  and  positive  evidence  of  a  promise, 
not  to  pay,  but  to  settle  an  account ;  and 
repels  the  parol  and  negative  evidence  of  a 
promise  to  pay,  which  might  be  implied 
from  a  mere  failure  to  dispute  the  account. 
So  much  for  the  evidence  of  Roler.  The 
other  witness  was  George  W.  Hulvey,  who 
proved  that  in  the  fall  of  1840  the  defend- 
ant received  from  the  plaintiff  six  drafts 
for  300  dollars  each,  and  not  being  satisfied 
with  the  amount  sent  witness  to  see  the 
plaintiff  with  a  statement  in  writing,  in- 
tended to  shew  how  much  more  he  desired 
to  have.  That  he  shewed  the  statement  to 
the  plaintiff,  who  upon  examining  it, 
126  remarked  that  he  could  not  do  *any- 
thing  more  at  that  time,  as  he  had 
no  more  money  in  Mr.  Shook' s  hands ;  and 
that  he  wanted  to  have  a  settlement  with 
Mr.  Crawford,  by  which  time  he  would 
probably  have  more  money  in  Shook' s 
hands.  And  that  he,  the  witness,  thought 
he  left  the  statement  in  the  plaintiff's 
hands.  If  there  were  any  doubt  as  to  the 
meaning  of  the  words  '*we  can  settle"  in 
the  letter,  I  think  it  would  be  completely 
removed  by  the  evidence  of  Hulvey,  who 
proved  that  the  plaintiff  said  **he  wanted 
to  have  a  settlement  with  the  defendant;" 
that  he  wanted  such  settlement  to  precede 
any  further  payment:  and  therefore  that 
he  could  not  have  intended  by  the  words 
"we  can  settle,"  used  in  the  letter,  to 
promise  to  pay  the  entire  balance  of  the 
defendant's  account  after  crediting  the 
amount  of  the  six  drafts. 

The  other  facts  proved  in  the  case,  in- 
stead of  shewing  that  the  plaintiff  intended 
in  his  letter  to  promise  to  pay  the  entire 
balance  of  the  account  after  crediting  the 
drafts,  I  think,  strongly  tend  to  shew  not 
only  that  the  plaintiff  never  intended  to 
promise  to  pay  such  balance,  or  to  admit 
tliat  he  own^  it;  but  even  that  the  defend- 
ant considered  his  accounts  with  the  plain- 
tiff unsettled,  and  the  balance  due  upon 
tliem,  if  any,  uncertain.  The  note  of  the 
defendant  to  the  plaintiff  on  which  the 
sttit  was  brought,  tends  strongly  to  that 
conclusion.  That  note  is  dated  April  4th, 
1844,  and  by  it  the  defendant  promised  to 
pay  to  the  plaintiff  725  dollars,  the  purchase 
money  of  the  horses,  punctually  at  six 
months.  It  was  proved  by  a  witness  that 
the  defendant  agreed  if  he  bought  the 
tiorses  to  give  security  for  the  purchase 
money  and  pay  it  punctually  when  due.     It 


was  proved  by  another  witness  that  the 
note  for  725  dollars  was  assigned  to  him  by 
the  plaintiff  in  part  payment  for  cattle. 
That  some  time  thereafter,  and  before  the 
note  became  payable,  he  enquired  of  the 
defendant  about  it,  who  told  the  witness 
that  the  claim  was  right  and  would  be  paid 
when  due :  that  there   were  unsettled 

127  matters  ^between    the    plaintiff    and 
defendant,  and   that  he  did  not  think 

there  was  much  coming  either  way  on  that 
account;  and  witness  understood  from  de- 
fendant that  that  account  would  not  prevent 
him  from  paying  the  725  dollars  when  due. 
That  when  the  note  became  due  the  witness 
called  on  defendant  for  payment,  who  re- 
fused to  pay  the  note,  alleging  that  there 
were  unsettled  accounts  between  the  de- 
fendant and  plaintiff :  that  he  had  an  offset 
against  the  claim  and  did  not  consider  that 
he  owed  the  plaintiff  anything.  It  did  not 
appear  from  any  evidence  ip  the  cause  that 
after  the  interview  between  the  witness 
Hulvey  and  the  plaintiff  before  referred  to, 
there  was  ever  any  settlement  of  accounts 
between  the  plaintiff  and  defendant;  or, 
until  after  the  purchase  of  the  horses  in 
1844,  any  demand  by  the  latter  of  the  former 
for  such  a  settlement,  much  less  for  the 
payment  of  a  specific  debt,  or  an  ascertained 
balance  of  an  account.  It  was  proved  by 
a  witness  that  the  deputy  sheriffs  of  Augusta 
of  whom  the  defendant  was  one,  weie  in 
the  habit  during  the  year  1838  and  previous 
years  of  letting  the  plaintiff,  who  was 
largely  engaged  in  the  cattle  business,  have 
as  much  money  as  they  could  spare,  with 
the  understanding  that  he  would  have  funds 
ready  for  them  to  pay  in  the  revenue.  That 
prior  to  1838,  there  had  been  no  disappoint- 
ment: but  that  in  December  of  that  year 
his  drafts  on  Shook  were  not  paid.  Among 
those  drafts  was  one  in  favour  of  the  de- 
fendant for  2490  dollars,  which  was  intro- 
duced as  evidence  by  the  defendant,  and  is 
copied  in  the  record^  It  is  dated  November 
22,  1838,  and  the  2490  dollars  is  therein  ex- 
pressed to  be  **the  sum  he  had  paid  for 
me,  and  I  am  bound  to  pay  him  in  Rich- 
mond, that  sum,  so  much  of  the  revenue  of 
Augusta."  It  was  proved  by  a  witness 
that  on  the  3d  of  January  1839,  the  plain- 
tiff paid  into  the  auditor's  office  2298  dollars 
81  cents,  being  that  part  of  the  revenue 
from  Augusta  for  1838  which  was  due  by 
the     defendant.      No    evidence     was 

128  offered  *to  shew  the  particulars  of  the 
sum  of  2490  dollars  mentioned   in  the 

draft.  It  was  contended  by  the  counsel 
for  the  appellant  that  at  least  one  of  the 
items  of  the  account  presented  to  the  plain- 
tiff by  the  witness  Roler,  to  wit:  the  bond 
of  plaintiff  to  defendant  for  368  dollars  50 
cents,  was  settled  in  that  draft.  The  bond 
is  copied  in  the  record,  is  dated  the  12th  of 
August  1838,  and  the  amount  is  therein  ex- 
pressed to  be  money  borrowed  of  the  de- 
fendant, *^to  be  returned  in  time  to  pay  the 
revenue  of  this  year."  The  account  afore- 
said consisted  of  four  items,  two  of  which 
had  accrued  before  the  date  of  the  draft  for 
2490  dollars,    and    were    supposed    in    the 
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argument  of  the  appellant's  counsel  to  have 
been  settled  therein.  The  other  two  con- 
sisted of  the  note  to  Davis  for  1700  dollars, 
dated  24th  December  1839,  payable  in  April 
and  May  1840,  and  being  the  set-off  now 
claimed  by  the  defendant,  and  a  bond  of 
71  dollars  dated  15th  November  1839.  The 
appellant's  counsel  contended  that  the  six 
drafts  of  300  dollars  each  were  paid  on 
account  of  the  two  last  mentioned  items. 
Davis  proved  that  he  assigned  the  note 
which  is  the  set-off  in  this  case  to  the  de- 
fendant. That  when  he  assigned  it  he 
thought  it  would  be  punctually  paid,  and 
so  told  the  defendant.  That  sometime  after 
it  was  due,  the  defendant  informed  him 
that  the  plaintiff  had  not  paid  it,  and  re- 
quested him  to  urge  the  plaintiff  to  do  so; 
saying  nothing  of  any  other  claim  he  had 
against  the  plaintiff.  That  witness  did 
urge  the  plaintiff  to  pay  it,  and  plaintiff 
afterwards  informed  the  witness  that  he 
had  given  the  defendant  drafts  to  pay  the 
note.  That  witness  told  defendant  what 
plaintiff  said,  and  defendant  replied  that 
plaintiff  had  let  him  have  some  drafts  but 
that  he  had  applied,  or  intended  to  apply 
them  in  part  to  pay  some  other  debts  which 
plaintiff  owed  him. 
Upon  the  whole  I  think   that  whether  we 

look  to  the  letter  itself  or  to  the  dec- 
129      larations  and  conduct  of  both  *of  the 

parties  and  the  other  extrinsic  evi- 
dence in  the  case,  we  can  come  to  no  other 
conclusion  than  that  the  plaintiff  did  not 
intend  by  his  letter  enclosing  the  six  drafts 
to  promise  to  pay  the  balance  of  the  ac- 
count or  to  acknowledge  it  as  a  subsisting 
debt.  It  was  argued  by  the  counsel  for  the 
appellee  that  there  were  but  four  items  of 
the  account  and  that  the  plaintiff  had  never 
disputed  either  of  them.  He  did  not  dispute 
them  because  they  were  doubtless  originally 
j.ust.  If  he  had  expressly  admitted  them 
to  be  originally  just  that  would  not  have 
been  sufficient.  In  Clemen tson  v.  Wil- 
liams, 8  Cranch's  R.  72,  Chief  Justice 
Marshall  said,  **It  is  not  sufficient  to  take 
the  case  out  of  the  act,  that  the  claim  should 
be  proved  or  be  acknowledged  to  have  been 
originally  just;  the  acknowledgment  must 
go  to  the  fact  that  it  is  still  due."  In 
Sutton  V.  Burruss,  9  Leigh  381,  the  defend- 
ant acknowledged  the  items  of  the  plain- 
tiff's account  to  be  just;  but  said  at  the 
same  time  that  he  had  some  offsets.  This 
was  held  by  a  unanimous  Court  not  to  be 
sufficient  even  to  put  the  defendant  on  the 
proof  of  his  offsets.  Judge  Cabell  said, 
"This  promise  then  certainly  left  the  de- 
fendant exposed  to  all  the  inconveniences 
arising  from  the  loss  of  testimony  in  rela- 
tion to  his  offsets ;  and  we  cannot  therefore 
give  effect  to  it  without  frustrating  the 
great  object  of  the  statute."  These  four 
items  may  have  been  and  doubtless  were 
very  proper  items  of  an  account  between 
the  parties;  but  they  may  not  have  been* all 
the  items  that  would  have  been  proper  in 
such  an  account.  There  may  have  been 
payments  and  set  offs.  There  was  a  pal- 
pable error  on  the  face  of  the  account  which 


might  have  been  detected  almost  at  a  single 
glance.  The  plaintiff  was  charged  with 
one  year's  interest  too  much  on  1700  dollars. 
That  this  error  was  not  detected,  shews 
that  the  plaintiff  had  no  idea  of  assuming^ 
to   pay   the    balance   of  the  account; 

130  and  paid  *no  attention  to  it  except  to 
see  that  he  owed  as  much  as  1800  dol- 
lars, which  he  paid  by  the  drafts  on  Shook. 

There  was  then  no  such  acknowledgment 
or  promise  in  writing  as  will  take  the  set 
off  out  of  the  operation  of  the  statute. 

Secondly.  Has  there  been  such  a  part 
payment  of  the  set  off  as  will  take  it  out  of 
the  statute? 

I  will  have  very  little  to  say  in  answer 
to  this  question,  as  most  of  what  I  have 
said  in  answer  to  the  preceding  applies 
with  at  least  as  much  force  to  that  now 
under  consideration.  A  part  payment  can 
have  no  effect  in  taking  a  case  out  of  the 
statute,  except  so  far  as  it  implies  an  ac- 
knowledgment of  a  debt,  and  promise  to 
pay  it.  If  a  part  payment  be  made  of  a 
particular  debt  as  of  a  promissory  note,  it 
affords  strong  evidence  of  an  acknowledg- 
ment of  the  balance  as  a  subsisting  debt. 
But  the  mere  fact  of  payment  is  insufficient. 
It  must  be  shewn  that  the  payment  was 
made  in  part  discharge  of  a  larger  debt, 
and  of  the  particular  debt  sued  for.  Joynes, 
p.  124 ;  Tippetts  v.  Hearne,  4  Tyrw.  R.  772, 
**The  part  payment,"  as  Mr.  Joynes  cor- 
rectly says,  ** being  only  evidence  of  a 
promise  to  pay,  gives  a  new  action  only  for 
so  much  as  the  party  thereby  admits  him- 
self to  be  liable  for."  '*Thus  when  a  de- 
fendant pays  money  into  Court  he  does  not 
thereby  lose  the  beneiit  of  the  statute,  as 
to  the  residue  of  the  plaintiff's  demand, 
because  the  only  effect  of  the  payment  into 
Court  is  to  admit  the  defendant's  liability 
for  the  sum  so  paid."  See  the  cases  cited 
by  Joynes,  p.  130.  A  payment  made  on 
account  may  or  may  not  amount  to  an  ac- 
knowledgment of  the  balance  of  the  ac- 
count. *  ^If  the  part  payment  is  made  under 
circumstances  which  shew  that  the  debtor 
did  not  intend  to  recognize  his  liability,  or 
admit  his  willingness  to  pay  the  balance, 
it  will  not  avail  the  creditor  against  a  plea 
of  the  statute."  Joynes,  p.  1&;  Linsell  v. 
Bonsor,    29   Eng.    C.    L.  R.  319.     We 

131  must  therefore  always  look  *not  only 
to  the  fact  of  the  payment,  but  to  aU 

the  surrounding  and  attending  circum- 
stances to  see  whether  a  payment  on  an 
account  implies  an  intention  to  acknowledge 
the  balance  of  the  account  and  promise  to 
pay  it.  What  the  debtor  says  at  the  instant 
of  making  the  payment  is  the  best  evidence 
of  his  intention,  and  usually  sufficient  to 
explain  it.  In  this  case  the  payment  was 
accompanied  by  a  letter  which  affords  the 
best  possible  evidence  of  the  character  of 
the  payment  and  the  intention  of  the  plain- 
tiff in  regard  to  the  balance  of  the  account. 
What  the  meaning  of  that  letter  is  in  this 
respect,  whether  construed  alone  or  in  ref- 
erence to  all  the  surrounding  circumstances* 
has  already  been  considered.  And  the 
questions  whether  a  promise  to  pay  the  bal- 
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ance  of  the  account  is  implied  by  the  letter 
as  an  acknowledgment  or  promise  in  writ- 
ing* under  the  act  of  April  1838 ;  and  whether 
such  promise  is  implied  by  part  payment, 
arising  out  of  the  drafts  enclosed  in  that 
letter,  are  in  effect  one  and  the  same  ques- 
tion, and  must  receive  the  same  answer. 
Having  already  answered  the  former  in  the 
negative,  I  therefore  answer  the  latter  in 
the  same  way. 

Then  did  the  Circuit  court  err  in  refusing 
to  exclude  from  the  jury  all  evidence  in- 
troduced by  the  defendant  in  support  of  the 
set  off  on  the  ground  that  it  was  barred  by 
the  statute  of  limitations,  and  that  said 
evidence  in  law  was  not  sufficient  to  remove 
the  bar?  I  think  it  did ;  and  that  this  con- 
clusion necessarily  follows  from  what  I 
have  already  said.  If  the  evidence  taken 
(and  I  have  taken  it)  to  be  all  true,  shews 
neither  such  an  acknowledgment  or  promise 
in  writing,  or  such  a  part  payment  as  can 
take  the  set  off  out  of  the  operation  of  the 
statute,  then  the  set  off  must  of  necessity 
fall,  and  with  it  the  evidence  offered  in  its 
support.  If  the  Court  had  been  moved  to 
instruct  the  jury  that  even  if  they  believed 
the  whole  of  the  said  evidence  it  was  not 
sufficient  to  justify  them  in  finding 
132  that  the  set  *off  was  not  barred  by 
the  statute  of  limitations,  it  would 
have  been  the  same  in  form  with  the  motion 
in  the  case  of  Sutton  v.  Burruss,  9  Leigh 
381 ;  for  overruling  which,  the  judgment  of 
the  Circuit  court  was  unanimously  reversed 
by  this  Court.  The  motions  in  that  case 
and  this,  though  different  in  form,  are  I 
think  the  same  in  substance.  The  Court 
no  more  invades  the  province  of  the  jury 
by  excluding  evidence  than  by  pronouncing 
it  insufficient  in  law.  By  one  course  the 
evidence  is  thrown  out  of  the  case,  and  by 
the  other  it  is  destroyed :  which  in  effect  is 
the  same  thing.  In  Bell  v.  Morrison,  1 
Peters.  R.  351,  the  motion  was  to  exclude 
the  evidence  in  the  very  form  in  which 
it  was  made  in  this  case,  and  the  evidence 
was  accordingly  excluded.  No  objection 
was  made  by  the  Supreme  court  to  the  form 
of  the  motion  or  instruction  in  that  case. 

In  the  view  I   have   taken  of  this  case,  I 
deem  it  unnecessary   to   consider  the  other 
question^   which    arise  on    the  first  bill  of 
exceptions.    Two   of   them   are   important 
questions;  as  Ist.  Whether   the   five  years 
limitation  to  an  offset   is    to  be   computed 
from  the  time  of  commencing    the   action 
or    filing   the   set  off;  and,   2d.  Whether  a 
promise    implied   from     part    payment    is 
within    the   operation    of   the  act  of   April 
1838.     In  regard  to  the  first  question  it  was 
decided  by  this  Court    in   Trimyer  v.  Pol- 
Imxd,  5  Gratt.  460,  that  if  the  set  off  accrued 
before  the  action  was   brought,  the  limita- 
tion is  to  be  computed  from  the  commence- 
ment   of   the   action.    There  may  be  some 
doubt  as  to  whether  more  than  two  Judges 
ao  far  concurred  in  that  decision  as  to  make 
it  a  binding  authority.     However  that  may 
be,  and  whatever  might  be  my  own  opinion 
of  the  question  as    an  original  one,  (and  I 
liave  not  so  far   considered   it   as   to  have 


formed  a  decided  opinion  on   the  subject, ) 
I   am   willing   to  consider  it  as  settled  by 
that    case:    for    I    consider    it    more    im- 
portant  that    the  question  should  be 

133  ^settled,  than  that  it  should  be  settled 
•in  any  particular  way.    In  regard  to 

the  second  question  it  has  never  been  de- 
cided by  this  Court  and  is  one  of  very  great 
doubt  and  difficulty.  It  can  never  arise 
under  our  new  Code,  and  is  therefore  be- 
coming daily  a  question  of  less  importance. 
For  the  present  I  forbear  to  express  even 
the  inclination  of  my  own  mind  upon  it. 

I  think  the  Court  erred  in  overruling  the 
plaintiff's  motion  for  a  new.  trial  for  the 
same  reasons  for  which  I  think  it  erred  in 
not  excluding  the  evidence  introduced  by 
the  defendant  in  support  of  the  set  off. 

On  the  whole  I  am  for  reversing  the  judg- 
ment. 

DANIEIv,  J.t  concurred  in  the  judgment 
of  the  Court. 

AIvLEN,  J.,  concurred  in  the  opinion  of 
Moncure,  J. 

BALDWIN,  J.,  dissented. 

The  judgment  of  the  Court  was  as  fol- 
lows: 

The  Court  is  of  opinion  that  the  Circuit 
court  did  not  err  in  overruling  the  motion 
of  the  plaintiff  '*to  exclude  from  the  jury 
all  evidence  introduced  by  the  defendant  to 
prove  his  set  off,  upon  the  ground  that  said 
defendant  had  not  filed  with  his  plea  an 
account  of  the  set  offs,  as  the  statute  di- 
rects." The  defendant,  substantially  if 
not  literally,  complied  with  the  directions 
of  the  statute,  by  filing  with  his  plea  the 
note  in  writing  which  was  the  subject  of 
his  set  off,  and  the  record  shews  that  the 
plaintiff  had  full  notice  of  the  character  of 
the  set  off,  and  that  he  was  not  taken  by 
surprise  on  the  trial. 

But  the  Court  is  further  of  opinion  that, 
upon  the  facts  certified  by  the  said  Circuit 
court  as  proved  in  the  case,  the  said  set  off 
is  barred  by  the  statute  of  limitations ;  and 
therefore  that  the  said  Court  erred  in  over- 
ruling the  motion   of  the  plaintiff  to 

134  exclude  from  the  *jury  all  the  evidence 
introduced  by  the  defendant  in  sup- 
port of  the  said  set  off,  on  the  ground  that 
it  is  barred  by  the  statute  of  limitations ; 
and  that  the  said  evidence  in  law  is  not 
sufficient  to  remove  that  bar ;  and  also  erred 
in  overruling  the  motion  of  the  plaintiff 
for  a  new  trial  on  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence. 

Therefore  it  is  considered  that  the  said 
judgment  be  reversed  and  annulled;  and 
that  the  plaintiff  recover  against  the  de- 
fendant his  costs  by  him  expended  in  the 
prosecution  of  his  writ  aforesaid  here.  And 
this  Court  proceeding  to  enter  such  judg- 
ment as  the  said  Circuit  court  ought  to 
have  entered,  it  is  further  considered  that 
the  verdict  of  the  jury  be  set  aside.  And 
the  cause  is  remanded  to  the  said  Circuit 
court  for  a  new  trial  to  be  had  therein. 
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Meeks'  Adm'r  &c.  v.  Thompson  &  als. 

Jnly  Term,  1861,  Lewisbursr. 

[50  Am.  Dec.  134.] 

(Absent  Cabbix,  P.) 

I.  Exeoitors*— Sale  of  Realty— Application  of  Parcluua 
Money— Liability  of  Parchaser.— Where  the  charge 
upon  land  by  will,  for  tbe  payment  of  debts,  is 
general,  the  purchaser  from  the  executor  or  the 
administrator  with  the  will  annexed  is  not  bound 
to  see  to  the  application  of  the  purchase  money. 

a.  Same*— Same— Same— Effect  on  Vendee's  Title.— In 

such  case  If  the  sale  was  necessary  at  the  time  it 
was  made,  and  was  fairly  made;  and  the  purchase 
money  has  been  paid:  the  failure  of  the  executor 
or  administrator  to  account  for  and  pay  over  the 
proceeds  to  the  creditors  of  the  estate,  will  not 

Impair  the  title  of  the  vendee. 
135    3.  Same*— 5ame—Accoaatlng— Credits  — Dower 

Interest— Land  in  which  a  widow  is  entitled  to 
dower,  belnff  sold  by  an  executor  under  a  charsre 
for  payment  of  debts,  he  should  be  credited  in  his 
account  of  the  proceeds,  for  the  amount  he  has 
paid  the  widow  in  satisfaction  of  her  dower  inter- 
est 

This  case  was  before  this  Court  in  1836, 
and  is  reported  in  7  I^igh  419.  That  report 
g^ives  a  sufiKciently  full  statement  of  the 
case  up  to  the  period  when  that  appeal  was 
taken ;  and  the  decision  of  this  Court  onlj 
left  open  the  question  whether  the  sale  of 
the  land  to  Joseph  Meeks  was  necessary. 

When  the  cause  went  back,  the  infant 
children  of  James  P.  Thompson  having^  at- 
tained the  age  of  twenty-one  years,  the  suit 
was  carried  on  in  their  names,  and  Joseph 
Meeks  -dying  it  was  revived  against  his  ex- 
ecutor James  Meeks,  and  on  his  death,  it 
was  revived  in  the  name  of  Thomas  J. 
Boyd  administrator  of  James,  and  adminis- 
trator de  bonis  non  with  the  will  annexed 
of  Joseph  Meeks. 

In  1841  the  commissioner  John  P.  Mat- 
thews returned  his  report  of  the  adminis- 
tration of  William  P.  Thompson  upon  the 
estate,  of  James  P.  Thompson.  By  this 
report  a  balance  appeared  against  the  ad- 
ministrator on  the  1st  of  January  1823,  of 
1600  dollars  40  cents.  In  this  account  the 
administrator  was  charged  with  the  pur- 
chase money  of  the  land  sold  Meeks  in  1814, 
and  also  with  the  purchase  money  of  other 
lands  sold  in  1821  to  Adam  Waterford,  Wil- 
liam Hinnegar  and  James  Day,  amounting 
to  981  dollars.  There  was  also  a  special 
statement  of  debts  which  the  defendant  in- 
sisted were  due  from  the  estate  of  James  P. 
Thompson,  amounting  to  6843  dollars  46 
cents. 

At  the  April  term  of  the  Court  for  1845 
the  commissioner  made  another  report  in 
which  he  stated  that  at  the  period  of  the 
sale  of  the  land  to  Meeks,  there  was  no  per- 
sonal estate  of  James  P.  Thompson  unad- 
ministered,  and  that  all  of  the  personal 
estate  was  charged  in  the  report  of 
1841.       He    reported     also     that     at     the 

*SeemonoflrraphicfM>^0on  "Executors  and  Admin- 
istrators." 
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*time  of  the  sale  to  Meeks  there  was 

unsold  the  lands  afterwards'  pur- 
chased by  Waterford,  Hinnegar  and  Day : 
And  that  there  was  still  other  lands  be- 
longing to  the  estate,  though  of  very  little 
value;  they  being  in  very  small  parcels, 
and  valued  at  twenty-five  cents  an  acre ; 
some  of  which  had  been  sold  for  taxes. 

The  report  of  1841  was  excepted  to  by  both 
plaintiffs  and  defendants.  The  third  ex- 
ception of  the  plaintiffs,  was  *'to  allowing 
any  of  the  claims  reported  by  the  commis- 
sioner in  his  special  statement,  of  unsatis- 
fied debts  due  from  the  estate  of  James  P. 
Thompson,"  as  valid  or  just  claims  against 
the  estate.  Among  the  claims  reported  in 
that  special  statement  is  one  of  535  dollars, 
which  was  paid  by  Joseph  Meeks  to  H. 
Smith  the  marshal  of  the  Chancery  coprt 
under  a  decree  of  the  Court  to  foreclose  a 
prior  mortgage  upon  a  part  of  the  land  par- 
chased  by  Meeks.  Another  claim  reported 
in  that  special  statement,  was  for  200  dol- 
lars which  Meeks  had  paid  to  Mrs.  James 
P.  Thompson  for  her  dower  interest  in  the 
land  purchased  by  him. 

The  second  exception  of  Meeks'  adminis- 
trator was  to  the  foilure  of  the  commis- 
sioner to  allow  for  the  deficiency  in  the 
quantity  of  land  purchased  by  Meeks; 
twenty-two  acres  of  the  land  so  purchased 
being  covered  by  the  better  title  of  Lewis 
Smith,  which  at  the  average  price  of  the 
whole  tract  amounted  to  133  dollars  73  cents. 
The  fourth  exception  was  because  the  com- 
missioner failed  to  embrace  in  his  special 
statement  the  amount  of  a  bond  from  James 
P.  Thompson  to  Robert  Sayers  dated  the 
4th  of  October  1813  for  180  dollars,  the  ex- 
istence of  which  was  proved  by  Sayers*  ex- 
ecutor. The  fifth  exception  was  to  the 
refusal  of  the  commissioner  to  allow  to 
Meeks  a  credit  for  the  200  dollars  paid  to 
Margaret  Thompson  the  widow  of  James 
P.  Thompson,  for  her  dower  interest  in  the 

land  sold  to  him. 
137         ^he  cause  came  on  to  be  heard  in 

April  1845,  when  the  Court  overruled 
the  first  and  second  exceptions  of  the  plain- 
tiffs and  sustained  the  third,  and  overruled 
all  the  exceptions  of  the  defendant  Meeks' 
administrator,  and  made  a  decree  by  which 
the  sale  of  the  land  to  Joseph  Meeks  ivas 
set  aside ;  and  an  account  of  the  moneys 
paid  by  Meeks  which  went  to  the  extin- 
guishment of  the  debts  of  James  P.  Thomp- 
son, and  also  an  account  of  the  rents  and 
profits  of  -the  land,  together  with  the  per- 
manent improvements  made  by  Meeks 
thereon,  was  directed.  And  the  commis- 
sioner was  directed  to  ascertain  the  location 
and  quantity  of  any  of  the  lands  of  James 
P.  Thompson,  directed  to  be  sold  in  the 
first  instance  for  the  pavment  of  debts 
which  remained  unsold.  From  this  decree 
Meeks'  administrator  applied  to  this  Coart 
for  an  appeal,  which  was  allowed. 

B.  R.  Johnston,  for  the  appellant. 
Fulton,  for  the  appellees. 

ALI^EN,  J.,  delivered  the  opinion  of  the 
Court. 
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It  appearing^  that  when  this  case  was  be- 
fore this  Court  on  a  former  occasion,  it  was 
held  that  the  grant  of  administration  with 
the  will  annexed  to  William  P.  Thompson 
was  not  a  void  grant,  and  that  the  admin- 
istrator was  empowered  to  make  sale  of  the 
land  charged  by  the  testator  with  the  pay- 
ment of  his  debts;  and  that  as  the  will 
charged  all  the  lands,  the  administrator 
was  authorized  to  sell  the  whole  thereof 
if  such  sale  became  necessary  to  pay  the 
debts ;  this  €k>urt  is  of  opinion  that  in  the 
case  of  such  a  general  charge  upon  the  lands 
it  was  not  incumbent  on  the  purchaser  to 
look  to  the  application  of  the  purchase 
money.  If  the  condition  of  the  estate  ren- 
dered such  sale  necessary  at  the  time  the 
same  was  made,  and  the  sale  was  fair,  and 
the  purchase  money  has  been  paid,  the 
failure  of  the  administrator  to  account 

138  for  and  pay  over  the  proceeds  to  *^the 
creditors  of  the  estate  should  not  im- 
pair the  title  of  the  vendee.  The  sale  in 
the  present  case  is  shewn  to  have  been  for 
a  full  price ;  and  the  only  enquiry  left  open 
by  the  decree  of  this  Court  is  whether  the 
sale  was  necessary  for  the  payment  of  the 
debts  of  the  testator.  In  determining  this 
question  it  is  necessary  to  ascertain  what 
debts  were  chargeable  to  the  estate,  and 
whether  the  same  could  have  been  dis- 
charged without  a  sale  of  the  land  in  the 
proceedings  mentioned  sold  to  Joseph 
Meeks.  To  the  debts  appearing  due  and 
credited  in  the  administration  account, 
there  should,  in  the  opinion  of  this  Court, 
have  been  added  the  debt  of  535  dollars  paid 
to  H.  Smith,  the  marshal,  being  the  amount 
of  the  mortgage  on  a  part  of  the  land  sold 
to  Meeks;  and  also  the  debt  due  to  Sayers, 
designated  in  the  4th  exception  of  the  ap- 
pellants. And  there  should  have  been  de- 
ducted from  the  amount  of  assets  charged 
to  the  administrator  the  200  dollars  paid  to 
the  widow  for  her  dower  in  the  land  sold, 
and  the  sum  claimed  for  the  deficiency  in 
the  quantity  of  the  land.  It  is  shewn  by 
the  administration  account  as  settled 
since  the  former  decree  of  this  Court,  and 
which  was  approved  by  the  Circuit  court, 
that  after  charging  the  administrator  with 
the  personal  assets  and  the  proceeds  arising 
from  the  sale  of  the  real  estate,  including 
the  land  in  controversy,  he  is  in  arrear  the 
stun  of  1600  dollars  40  cents.  This  balance 
would  be  nearly  if  not  quite  extinguished 
by  the  proper  charges  before  referred  to. 
The  unsold  lands  are  proved  to  be  of  but 
little  value;  so  that  without  reference  to 
the  other  debts  alleged  to  have  been  out- 
standing and  still  unsatisfied,  it  is  manifest 
that  the  condition  of  the  estate  required  a 
sale  of  the  whole  of  the  lands  devised,  to 
satisfy  the  debts  of  the  testator.  The 
Conrt  is  therefore  of  opinion  that  the  Cir- 
cuit court  erred  in  holding  that  such  sale 
^ras  unnecessary,  and  in  setting  the  same 
aside  for  that  cause :  And  the  sale  not  being 

impeached  in  the   bill  for  any   other 

139  cause,  the  bill  *of  the  plaintiffs  should 
have   been   dismissed   as  against  the 

representative  of  Joseph  Meeks. 


And  the  Court  is  further  of  opinion,  as 
to  so  much  of  the  bill  as  seeks  an  account 
from  the  administrator,  and  the  decree  in 
respect  to  that  branch  of  the  case,  there  is 
no  error  in  so  much  thereof  as  overrules 
the  1st  and  2d  exceptions  of  the  appellees 
and  the  1st  and  3d  exceptions  of  the  appel- 
lant to  the  report  of  master  commissioner 
Matthews ;  but  the  said  Court  erred  in  over- 
ruling the  5th  exception  of  the  appellant 
for  the  failure  to  allow  the  administrator 
credit  for  200  dollars,  the  sum  paid  the 
widow  for  her  relinquishment  of  dower  in 
the  lands  sold.  The  2d  and  4th  exceptions- 
of  the  appellant  and  the  3d  exception  of  the 
appellees,  do  not  relate  to  the  debits  or 
credits  on  the  administration  account,  but 
refer  to  that  branch  of  the  case  respecting 
the  indebtedness  of  the  estate  and  the 
necessity  of  a  pale  of  the  lands  in  contro- 
versy, and  have  been  before  adverted  to. 

By  overruling  and  sustaining  the  excep- 
tions applicable  to  the  administration  ac- 
count the  balance  of  1600  dollars  40  cents 
ascertained  to  be  due  by  the  report  of  the 
master  commissioner,  and  the  decree  affirm- 
ing the  same,  will  be  reduced  by  the  sum 
of  200  dollars  as  aforesaid  with  interest. 
For  the  residue  of  said  sum  of  1600  dollars 
40  cents  reduced  as  aforesaid,  together  with 
any  other  sums  since  received  by  the  ad- 
ministrator, he  is  responsible. 

It  is  therefore  adjudged  and  ordered  that 
said  decree,  so  far  as  it  conflicts  with  this 
opinion  and  decflee,  is  erroneous,  and  that 
the  same  be  reversed  with  costs  to  the  ap- 
pellant ;  and  this  Court  proceeding  to  render 
such  decree  as  the  said  Circuit  court  should 
have  done,  it  is  further  adjudged  and  or- 
dered that  the  bill  of  the  appellees  be  dis- 
missed as  against  the  appellant,  the 
representative  of  said  Joseph  Meeks,  with 

costs  in  the  Chancery  court. 
140  *And  the  cause  is  retained  as 
against  the  said  William  P.  Thomp- 
son, the  administrator,  and  remanded  with 
instructions  to  recommit  the  same  to  the 
commissioner  to  reform  and  settle  the  ac- 
count according  to  the  principles  of  this 
decree,  and  with  instructions  to  said  Court 
to  give  notice  by  proper  publication  to 
creditors,  if  any,  whose  claims  are  still 
valid  and  unsatisfied,  to  appear,  assert  and 
establish  their  claims  within  a  period  to  be 
prescribed  by  the  Court,  and  for  a  decree 
against  said  administrator  for  any  balance 
ascertained  upon  the  principles  of  this  de- 
cree, to  be  due  from  him,  to  be  applied  to 
the  payment  of  such  debts ;  or  paid  over  to 
the  appellees  as  the  rights  of  the  parties 
may  require. 

Pinckard  v.  Woods  &c. 

July  Term,  1851,  Lewlsburff. 

(Absent  Cabell,  P.) 

Executors— 3Ale  of  Personalty— Devastavit— LiaUllty 

of  Purchaser*— Cage  at  Bar.— An  executor  who  is 


•Executors— Devastavit— Liability  of  Participators.— 

It  is  a  well-settled  doctrine  that  all  who  participate 
in  a  breach  of  trust  are  Jointly  and  severally  liable; 
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also  a  legatee  of  one  moiety  of  his  testatrix's  estate, 
sells  the  property  and  purchases  about  one  half  of 
it  himself.  He  takes  bonds  from  the  purchasers 
of  the  other  part  of  the  estate,  which  shew  upon 
their  face  that  they  are  executed  to  him  as  execu- 
tor. Afterwards  he  sells  these  bonds  at  a  discount 
of  from  eighteen  to  twenty  per  cent,  the  purchaser 
knowlnsr  that  the  liabilities  of  the  estate  of  the 
testatrix  were  very  inconsiderable,  and  that  the 
sale  of  the  bonds  was  not  necessary  for  any  pur- 
poses of  the  administration.  At  the  time  of  the 
sale  the  executor  was  solvent  and  his  solvency  was 
not  questioned ;  but  he  afterwards  failed,  without 
paying  the  legatees  of  the  other  moiety  of  the 
estate.  Hkld:  That  the  sale  of  bonds  at  such  a 
discount  when  the  circumstances  of  the  estate 
did  not  require  it.  was  a  devattavU  by  the  ex- 
ecutor; and  that  the  purchaser  having 
141  ^purchased  with  a  knowledge  of  the  fact 
will  be  compelled  to  pay  the  amount  of  the 
bonds  (if  they  do  not  amount  to  more  than  the 
devattatfit  of  the  executor),  to  the  legatees.  Or  if 
they  have  been  paid  by  the  sureties  of  the  execu- 
tor, the  sureties  are  entitled  to  be  substituted  to 
the  riifhts  of  the  legatees. 

Some  time  in  the  year  1836  Mary  Crafton 
died,  having*  first  made  her  will  which  was 
admitted  to  probat  in  the  Circuit  court  of 
Franklin  county.  No  executor  being  named 
in  the  will,  Tyree  G.  Newbill  qualified  as 
administrator  with  the  will  annexed,  and 
entered  into  a  bond  in  the  penalty  of  7000 
dollars,  with  Wiley  P.  Woods  and  Joseph 
Rives  as  his  sureties.  9y  her  will  after 
directing  her  debts  to  be  paid,  she  gave 
one  half  her  estate  to  Newbill,  and  the 
other  half  to  Mary  and  Catharine  Phillips, 
in  equal  proportions. 

In  November  1836  Newbill  sold  the  whole 
property,  all  of  which  was  personal,  and 
nearly   all   of   it   slaves,    upon   a  credit  of 

thus,  a  party  knowingly  dealing  with  the  executor 
in  such  a  way  as  to  enable  him  to  commit  a  deva*' 
iavU  may  be  held  liable  therefor.  As  authority  for 
this  proposition,  see  the  principal  case  cited  in  Hun- 
ter V.  Lawrence,  11  Qratt  184;  Barksdale  v.  linney, 
14  Oratt  888,  849,  and /oot-nottf;  Davis  v.  Christian,  15 
Gratt.  49;  Jones  v.  Clark.  85  Oratt  658. 602, 666. 687. 669. 
and  foot-note;  Tosh  v.  Robertson.  27  Gratt.  279;  As- 
berry  v.  Asberry,  88  Gratt.  470;  Patteson  v.  Bondu- 
rant  80  Gratt.  96;  Liuirle  v.  Cook,  82  Gratt. 
871;  Boisseau  v.  Boisseau,  79  Va.  77;  Edmunds 
V.  Venable,  1  P.  &  H.  140.  In  Utterback  v.  Cooper, 
28  Gratt  286,  it  is  said:  "If  there  is  any  proposi- 
tion which  ouffht  to  be  regarded  as  settled  law 
in  Virginia,  it  is  that  a  party  concertinflr  with 
an  executor  or  administrator  in  a  breach  of  trust, 
cannot  claim  credit  for  the  money  actually  ad- 
vanced by  him.  It  is  not  for  him  to  say  the 
fiduciary  ouffht  to  have  applied  the  money  to  the 
purposes  of  the  estate.  When  he  aids  him  in  any 
manner  contrary  to  the  duty  of  the  executor,  he 
takes  upon  himself  all  the  hazards  of  a  misapplica- 
tion of  the  fund.  All  the  cases,  includinsr  Graff  v. 
Castleman,  5  Rand.  195;  Pinckardv.  Wood,  8  GrcUt.  140; 
Fisher  v.  Bassett.  9L«eifirh  119;  Cocke  v.  Minor,  25 
Gratt  246,  and  Jones  v.  Clark,  25  Gratt  642,  estab- 
lished that  proposition."  The  principal  case  was 
disUnffuished  in  Mills  v.  Mills,  28  Gratt  502. 
And  the  conversion  into  money  by  a  trustee  of 


twelve  months.  The  sales  amounted  to 
5014  dollars  8  cents,  of  which  Newbill  pw- 
chased  to  the  amount  of  2335  dollars  25 
cents.  One  of  the  slaves  was  boagrht  by 
Hopkins  Nowlin  at  the  price  of  1200  dollars, 
and  another  was  purchased  by  Robert  T. 
Woods  for  1250  dollars,  and  each  of  them 
gave  his  bond  with  security  to  Newbill  as. 
administrator  for  his  purchases:  And  on 
the  10th  of  February  1837,  these  bonds  were 
sold  by  Newbill  to  Charles  Pinckard  at  a 
discount  of  between  eighteen  and  twenty 
per  cent.  The  debts  due  from  the  estate 
amounted  to  but  about  185  dollars,  all  of 
which  seems  to  have  been  paid  off  at  an 
early  day  by  the  administrator. 

Newbill  not  having  paid  to  Mary  and 
Catharine  Phillips  their  proportion  of  Mrs. 
Crafton's  estate,  they  instituted  a  suit 
against  him  and  his  sureties  Woods  and 
Rives,  and  in  May  1844  they  obtained  a 
decree  for  the  sum  of  2391  dollars  85  cents, 
with  interest  thereon  from  the  28th  day  of 
October  1837  until  paid  and  their  costs. 
Although  Newbill  seems  to  have  been 
142  in  1836,  *and  for  some  time  after- 
wards, entirely  solvent,  and  although 
he  was  in  good  credit  until  the  year  1840, 
yet  when  this  decree  was  obtained  he  had 
become  insolvent,  and  had  absconded  from 
the  country ;  and  the  amount  of  the  decree 
was  paid  by  the  sureties  Woods  and  Rives 
in  August  1844. 

A  few  days  after  the  decree  in  favour  of 
the  Phillips  had  been  paid  by  them.  Woods 
and  Rives  instituted  a  suit  on  the  chancery 
side  of  the  Circuit  court  of  Franklin  county 
against  Newbill  and  Charles  Pinckard, 
seeking  to  set  aside  the  sale  by  Newbill  to 
Pinckard  of  the  bonds  of  Nowlin  and  Rob- 
ert T.  Woods.  In  their  bill,  after  stating 
substantially     the    foregoing    facts,    they 

well-secured  bonds  belonsluff  to  the  trust  fund  by 
a  sale  thereof  atalarsre  sacrifice,  to  a  purchaser 
with  full  notice  of  the  trust  constitutes  such  an 
improper  dealing  with,  and  devastavU  of,  the  trust 
subject,  as  will  render  both  purchaser  and  trustee 
prima  facie  responsible  therefor.  For.  from  tlie 
ffreat  sacrifice  at  whicl^  the  property  is  sold,  auid 
the  profit  which  the  purchaser  is  thus  allowed  to 
make,  he  is,  as  it  were,  put  upon  his  fruard.  and  be 
should  stay  his  hands  until  he  can  ascertain,  by  the 
requisite  inquiry,  whether  the  sale  is  necessary  for 
the  purposes  of  the  estate,  and  the  sacrifice  to  be 
incurred  is  indispensably  necessary  to  prevent  a 
srreater  sacrifice.  Ck>cke  t.  Minor,  25  Gratt.  256; 
Jones  V.  Clark,  26  Qratt  660,  661.  664,  671:  Brocken- 
brousrh  v.  Turner,  7^  Va.  448,  460.  all  citinffthe  prin- 
cipal case. 

For  the  proposition,  that,  if  the  sureties  of  the 
delinquent  fiduciary  pay  the  amount  of  the  iMevos- 
tavit  to  the  lesratees,  they  are  entitled  to  be  substi- 
tuted to  the  rlcrhts  of  the  legatees  against  the  party 
unitiuff  with  the  fiduciary  in  the  breach  of  trust,  the 
principal  case  was  cited  in  Jones  v.  Clark,  25  Oratt. 
667;  Asberry  V.  Asberry.  88  Oratt  471;  Sherman  t. 
Shaver,  76  Va.  6, 11. 

See  also,  monoffraphic  note  on  "Executors  and  Ad- 
ministrators": monographic  note  on  "Guardian  and 
Ward*'  appended  to  Bamum  v.  Frost  17  Gratt. 
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changed  that  the  condition  of  the  estate  of 
Mary  Crafton  did  not  render  a  sale  of  the 
bonds  necessary :  That  Newbill  was  not  in 
advance  to  the  estate,  and  that  he  had  pur- 
chastd  at  his  sale  of  the  property  to  about 
the  amount  of  his  legacy.  They  charged 
that  at  the  time  of  the  purchase  of  these 
bonds  by  Pinckard  he  knew  that  he  was 
dealing  with  an  administrator  for  the  assets 
of  his  testatrix's  estate ;  and  that  by  the 
sale  the  administrator  was  committing  a 
devastavit  and  a  fraud  upon  the  legatees 
of  the  testatrix  and  upon  his  own  sureties ; 
and  that  independent  of  this  personal 
knowledge  on  the  part  of  Pinckard,  the 
bonds  shewed  on  their  face  that  they  were 
due  to  Newbill  in  his  character  of  adminis- 
trator of  Mary  Crafton  deceased ;  and  were 
thus  notice  to  Pinckard  that  they  were  as- 
sets of  her  estate ;  and  that  by  buying  the 
bonds  at  a  discount  he  was  aiding  Newbill 
to  convert  the  same  to  his  own  use,  and  to 
commit  a  devastavit  and  a  fraud  upon  the 
legatf^s  of  his  testatrix  as  well  as  the  sure- 
ties of  Newbill. 

The  prayer  of  the  bill  was  that  Pinckard 
should  be  compelled  to  account  for  and  pay 
to  the  plaintiffs  the  amount  of  money  due 
upon  the  bonds  and  received  by  him,  with 
interest  thereon,  or  so  much  as  should  be 
sufficient  to  satisfy  the  plaintiffs  for 
143  what  they  had  been  '^compelled  to 
pay  to  Mary  and  Catharine  Phillips, 
with  interest ;  and  for  general  relief. 

The   defendant   Pinckard  in   his  answer 
admitted    that   the    bonds   of   Nowlin  and 
Robert  T.  Woods  were  given  for  purchases 
of    the   slaves  of  the  testatrix  of  Newbill, 
and  were  payable  to  Newbill  as  adminis- 
trator  with    the    will    annexed    of    Mary 
Crafton ;  and  that  he  purchased   the   bonds 
from  Newbill  at  a  discount  of  from  eighteen 
to    twenty  per  cent.,   which  he  considered 
their  fair  cash  value.     He  said  that  at  the 
time   of   purchasing   the   bonds    he    knew 
nothing  of  the  state   of   the  assets  of  the 
testatrix's  estate,  nor  of  any  waste  or  mis- 
manag-ement   committed   by   Newbill.     He 
knew    that   after   paying   the  debts  of  the 
testatrix  which  he  believed  to  be  inconsid- 
erable, that   the   residue  of  the  estate  was 
to  g'o  by  one  moiety   to  Newbill  and  by  the 
other  to  Mary  and  Catharine  Phillips ;  and 
he  considered  that   the  bonds  purchased  as 
aforesaid  would  not  overgo   the  part  of  the 
estate  bequeathed   to  Newbill.     In  making 
the  purchase  he  had  no  idea  of  committing 
a  fraud,  or  of  being  instrumental  in  aiding 
the  administrator  in   committing  a  devas- 
tavit. 

It  is  unnecessarpr  to  detail  the  proceedings 
in  the  cause.  It  is  enough  to  say  that  a 
commissioner's  report  ascertained  that  after 
crediting  on  the  amount  paid  by  the  plain- 
tiffs to  the  Phillips  some  small  sums  of 
money  received  by  them  from  the  .property 
of  N'ewbill,  there  remained  of  that  debt  the 
sum  of  3542  dollars  66  cents  due  on  the  10th 
day  of  June  1847.  In  August  1848  the  Court 
made  a  decree  against  Newbill  and  Pinck- 
ard, in  favour  of  the  plaintiffs,  for  this 
mum,  with  interest  on  3397  dollars  20  cents. 


a  part  thereof,  from  the  10th  day  of  June 
1847  until  paid,  and  their  costs.  And 
liberty  was  reserved  to  Pinckard,  if  he 
should  pay  the  said  debt  to  the  plaintiffs, 
hereafter  to  apply  to  the  Court  for  a  decree 
against  Newbill  for  the  amount  so  paid  by 
him.  From  this  decree  Pinckard  applied 
to  this  Court  for  an  appeal,  which  was 
allowed. 

144  *Boyd  and   Patton,    for   the   appel- 
lant,   insisted    that  the  only  ground 

upon  which  a  purchaser  from  an  executor 
can  be  held  liable  to  creditors  or  legatees, 
is  that  the  executor  was  guilty  of  a  fraud 
in  the  sale,  and  the  purchaser  had  with 
knowledge  participated  in  it.  That  a  fraud 
by  the  executor  was  not  enough,  but  that 
there  must  have  been  a  participation  with 
knowledge  in  the  execution  of  the  fraud. 
And  they  went  into  an  examination  of  the 
facts  to  prove  that  Pinckard  was  not  a  par- 
ticipator in  any  £raud  in  the  purchase  of 
the  bonds,  even  if  Newbill  intended  to 
commit  a  fraud :  which  they  did  not  admit. 
They  referred  to  Nugent  v.  Gifford,  1  Atk. 
R.  463,  and  note ;  Mead  v.  Lord  Orrery,  3 
Atk.  R.  235;  McLeod  v.  Drummond,  14 
Ves.  R.  352;  S.  C.  17  Ves.  R.  153;  Field  v. 
Schieffelin,  7  John.  Ch.  R.  150;  1  Story's 
Equ.  Jur.  {  422-23,  580;  1  Lomax  Ex'ors 
346-7-^,  and  note. 

Cooke,  for  the  appellee,  admitted  there 
was  no  doubt  of  the  administrator's  right 
to  sell,  and  that  the  purchaser  was  not 
bound  to  look  to  the  disposition  of  the  pur- 
chase money ;  but  with  the  exception  that 
if  there  is  anything  unfair  in  the  sale,  the 
purchaser  is  liable  for  the  amount  of  the 
property.  And  he  referred  to  2  Wms. 
Ex'ors611;  1  Story's  Equ.  Jur.  {  422;  Scott 
V.  Tyler,  2  Dick.  R.  712.  And  he  reviewed 
the  facts  and  insisted  that  according  to 
Fisher  v.  Bassett,  9  lyeigh  119,  the  sale  of 
the  bonds  at  a  discount  of  eighteen  per 
cent,  was  itself  a  fraud  in  the  administra- 
tor, and  that  Pinckard  participated  with 
knowledge  in  the  fraud. 

BALDWIN,  J.,  delivered  the  opinion  of 
the  Court. 

It  is  the  duty  of  an  executor,  not  to  sell, 
but  to  collect,  the  debts  due  to  the  estate  of 
his  testator,  including  those  arising  out  of 
sales  of  goods  made  by  the  executor  in  the 
course  of  his  administration;  and  if  he 
sells  such  debts  at  a  price  below  their 

145  value  he    thereby  ^commits   a  devas- 
tavit, unless  he  makes  it  appear  that 

such  sale  was  manifestly  required  by  the 
interests  of  the  estate:  And  this  he  can 
never  do  without  shewing,  in  the  first  place, 
that  the  proceeds  thereof  have  been  applied 
to  the  purposes  of  the  estate.  The  appro- 
priation b3^  the  executor  of  the  proceeds  of 
such  a  sale  to  his  own  individual  uses, 
presents  the  case  of  a  fraudulent  breach  of 
trust  on  his  part,  for  which  of  course  he  is 
personally  liable  to  creditors,  legatees  and 
others,  injuriously  affected  by  such  improper 
diversion  of  the  assets.  And  the  purchaser 
himself,  so  acquiring  such  debt  at  a  profit. 
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if  he  has  reason  to  believe  at  the  time  that 
the  same  belong^s  to  the  estate,  and  is  so 
disposed  of  bj  the  executor,  for  his  indi- 
vidual uses,  thereby  concurs  in  such  fraud- 
ulent breach  of  trust  by  the  executor,  and 
therefore  incurs  the  like  liability. 

In  this  case  the  bonds  purchased  by  the 
appellant  from  Newbill,  the  administrator 
with  the  will  annexed  of  Mary  Crafton  de- 
ceased, were  executed  by  the  obligors  for 
the  prices  of  certain  slaves  beloni^ing  to 
the  testatrix's  estate,  and  sold  by  the  ad- 
ministrator under  the  authority  of  her  will; 
which  bonds  are  on  their  face  payable  to 
Newbill  in  his  character  of  administrator. 
The  appellant  had  therefore  the  best  reason 
to  believe  that  the  bonds  belonged  to  the 
testatrix's  estate,  when  he  purchased  them 
from  the  administrator  at  a  discount  of  18 
or  20  per  cent. ,  and  from  the  profit  he  was 
thus  allowed  to  make,  he  had  good  reason 
to  believe  that  the  administrator  was  sell- 
ing them  for  his  own  individual  uses;  a 
fact  which  the  result  and  the  condition  of 
the  estate  have  abundantly  shewn.  Under 
these  circumstances,  it  was  incumbent  upon 
the  appellant  to  stay  his  hand,  until  he 
should  ascertain  by  the  requisite  enquiries, 
that  the  sale  was  to  be  made  for  the  pur- 
poses of  the  estate,  and  the  sacrifice  to  be 
incurred  indispensably  necessary  to  prevent 
some  still  greater  sacrifice.     He  must  have 

known  that  it  was  not  in  the 
146      '^usual   course   of  administration  for 

an  executor  to  sell  debts  due  the  estate 
at  a  sacrifice,  and  he  was  bound  to  know 
that  such  a  sale  cannot  be  tolerated  unless 
under  very  peculiar  emergencies  of  the 
estate.  If  he  had  made  the  enquiry,  he 
would  have  ascertained  that  the  condition 
of  the  estate  did  not  require  the  sale  of  the 
bonds.  But  in  truth  he  knew  it  without 
the  necessity  of  enquiry ;  for  he  says  in  his 
answer  that  ^'he  was  aware  that  after  sat- 
isfying the  debts  of  the  testatrix,  which  he 
believed  to  be  inconsiderable,  and  the 
specific  legacy  of  the  bed  and  furniture, 
the  residue  of  her  estate  was  to  go  by  one 
moiety  to  the  said  Newbill,  and  by  the  other 
to  Mary  and  Catharine  Phillips,  and  he 
considered  that  the  bonds  he  was  purchas- 
ing would  not  overgo  the  part  of  the  estate 
bequeathed  to  Newbill;"  and  so  defending 
himself  upon  the  ground  that  his  specula- 
tion was  warranted,  as  he  believed,  by  the 
administrator's  individual  interest  in  the 
estate.  But  he  ought  to  have  known  that 
the  administrator  had  no  right  to  appro- 
priate the  assets  to  the  satisfaction  of  his 
own  legacy,  to  the  entire  exclusion  of  the 
other  legatees ;  and  he  was  bound  to  ascer- 
tain that  New  bill's  legacy  had  not  already 
been  satisfied,  as  in  fact  it  was  by  his  in- 
dividual purchases  at  the  public  sale  of  the 
property  of  the  estate;  unless  indeed  he 
chose  to  apply  them  by  actual  payment  to 
the  satisfaction  of  his  co-equal  legatees. 

It  is  no  valid  defence  for  the  appellant 
that  at  the  time  he  purchased  the  bonds,  it 
was  his  belief  and  that  of  the  public  gener- 
ally that  the  administrator  was  then  in 
solvent   circumstances.     Such    belief    may 


have  induced  him  to  look  to  the  individual 
responsibility  of  the  administrator  as  a 
guarantee  against  the  failure  of  his  specn- 
lation,  and  to  that  responsibility  he  mttat 
still  look,  and  its  having  proved  abortive 
furnishes  no  reason  for  throwing  the  con- 
sequent loss  upon  those  whom  he  has  ag- 
grieved by  his  intermeddling  with  the 
affairs  of  the  estate,  from  no  other 
147  motive  than  the  desire  of  gain  *to 
himself,  and  careless  as  to  its  effects 
upon  the  rights  of  others. 

Nor  does  the  statute  of  limitations  afford 
protection  to  the  appellant,  for  the  appellees 
have  no  remedy  but  in  equity,  which  will 
not  allow  its  application  to  such  a  case  as 
this. 

The  decree  therefore  of  the  Circuit  court 
is  proper,  in  holding  the  appellant  respon- 
sible to  the  appellees  for  the  money  paid 
by  them  as  sureties  of  the  administrator  to 
Mary  and  Catharine  Phillips,  in  discharge 
of  the  decree  of  the  Circuit  court  of  Camp- 
bell county.  But  there  is  error  therein  to 
the  extent  of  38  dollars  75  cents,  the  costs 
recovered  against  the  appellees,  in  their 
unsuccessful  injunction  suit  with  Garland's 
ex'or  Ac.  there  being  no  propriety  in  sub- 
jecting the  appellant  therefor.  This  error 
is,  however,  more  than  counterbalanced  by 
another  against  the  appellees  to  the  extent 
of  1J6  dollars  81  cents,  by  crediting  the  ap- 
pellant twice  with  that  sum  on  account  of 
the  funds  received  by  the  appellees  for  their 
indemnity  as  sureties  in  the  administration 
bond,  under  the  deed  of  trust  from  Newbill 
in  the  proceedings  mentioned,  which  error 
is  made  to  appear  by  a  note  of  appellees* 
counsel  filed  with  the  record,  and  marked 
J.  R.   C 

And  the  appellees,  by  their  counsel,  not 
desiring  to  disturb  the  said  decree  because 
of  the  said  error  to  their  prejudice ;  and  the 
Court  being  of  opinion  that  there  is  none 
to  the  prejudice  of  the  appellant;  it  is  ad- 
judged, ordered  and  decreed  that  the  same 
be  affirmed,  with  costs  to  the  appellees. 


148      *  Lewis  &  als.  v.   Caperton's   Ex'or 

&  als. 

July  Term,  1861,  Lewisbnrff. 
(Absent  Cabbix,  P..  and  Mongurs.  J.*> 

I.  Deeds  of  Trust— Postponeineiit  of  Sale—Effect  m»  te 
Creditors.— A  deed  executed  bona  Me  to  secure  a 
loan  of  money,  not  to  be  enforced  for  ten  years. 
is  a  valid  deed  as  acainst  creditors  of  the  grantor. 

a.  Seme— Seme— Same.— A  deed  which  conveys  with- 
out a  schedule,  household  f nrnitnre,  the  rarioiu 
kinds  of  stock  on  a  farm,  bacon  and  lard,  to  se- 
cure a  bonajtde  debt,  but  not  to  be  enforced  for 
eighteen  months  after  its  ezecntiocu  Is  Talld 
asrainst  creditors,  though  the  deed  was  made 
without  the  knowledge  of  the  creditor,  and  the 
grantor  was  Indebted  to  insolvency  at  tXke  time  of 
the  conveyance. 

3.  Same— Same— Same.— A  deed  which  conTeys  land 
to  secure  a  b<ma  JUU  debt,  which  is  not  to  be  en- 

*The  cause  was  argued  before  Juoos 
appointment 
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forced  for  two  years,  and  only  then  or  afterwards 
npon  a  notice  of  the  sale  for  one  hundred  and 
twenty  days  is  valid  affainst  creditors. 

4.  Saiae— Saoie— ReservBtloiw— Bffect.t'-Sach  a  deed 
is  valid  thoa?h  the  execution  of  the  deed  is  post- 
poned for  five  years  from  the  date  of  the  convey- 
ance :  and  the  rents  and  profits  of  the  property 
in  the  meantime,  is  reserved  to  the  grantor. 

5.  Same— ReservBtloas— Effect— A  deed  which  convesns 
future  rents  and  profits  of  property  conveyed  in 
other  deeds,  which  were  reserved  to  the  grrantor 
in  the  previous  deeds,  for  the  purpose  of  payinsr 
a  bona  Jlds  debt,  is  valid  airainst  creditors  of  the 
ffrantor. 

6.  Sale  of  Land— Title  Retained— Other  Snrety  Q!vea— 
Efftoct.t— A  vendor  of  land  retains  the  title  in  ac- 
cordance with  the  contract  He  has  a  lien  on  the 
land  for  the  purchase  money,  as  affainst  creditors 
or  incumbrancers  of  the  vendee:  and  this  though 

-tDaeda  of  Tmst— Per  Benefit  of  Creditors— Postpone- 
nent  of  Sale— Reservatloa  In  Pavor  of  Qrantor.— On 

this  subject  the  principal  case  is  cited  in  the  follow- 
inir  cases:  Dance  v.  Seaman,  11  Oratt.  782,  and  noU\ 
Gordon  v.  Cannon,  18  Gratt.  398,  and  not€\  Sipe  v. 
Eannan,  96  Gratt.  6<V,  and  note\  Brockenbrouffh 
T.  Brockenbrough,  31  Gratt  600,  and  no^^:  Youuffv. 
Willis,  8S  Va.  aie:  Paul  v.  Baugh,  86  Va.  960. 9  S.  E.  Rep. 
SS9:  Keagy  v.  Trout  85  Va.  894.  7  S.  £.  Rep.  329;  3  Va. 
Law  Reff.  296:  Gardner  v.  Johnston,  9  W.  Va.  407; 
Gohn  V.  Ward,  32  W.  Va.  39,  9  S.  £.  Rep.  43.  See  also, 
/oat-note  to  Wickham  v.  Lewis  Martin,  13  Gratt  427: 
Livesay  v.  Beard,  22  W.  Va.  590:  Klee  v.  Reitzen- 
berger.  28  W.  Va.  756;  Harden  v.  Wagner,  22  W.  Va. 
186,  371;  Shattuck  v.  Knight  25  W.  Va.  597;  Knight  v. 
Capito,  28  W.  Va.  643.  See  monographic  note  on 
"'Fraudulent  and  Voluntary  Conveyances*'  ap- 
pended to  Cochran  v.  Paris,  11  Gratt  848:  mono- 
graphic note  on  "Assignments  for  the  Benefit  of 
Creditors"  appended  to  French  v.  Townes,  10  Gratt 
513. 

;S«le   of    Land— Title    Reserved— Other    Security- 
Effect.— In  Mansfield  v.  Dameron,  42  W.  Va.  796.  26  S. 
E.  Rep.  527,  it  is  said:    "Under  the  old  law  giving  an 
Implied  lien  for  purchase  money  on  conveyance  of 
the  legal  title,  as  under  the  present  law,  where  a 
lien  is  reserved,  it  is  a  difficult  matter  to  show  a 
waiver  of  a  lien ;  it  must  be  clear.    But  it  is  more 
so  wbere  the  title  is  reserved— First,  because  the 
very  retention  of  title  plainly  manifests  an  intent 
to  still  hold  the  land  liable;  and,  second,  a  court  of 
eauity  is  so  unwilling  to  make  a  man  give  up  his 
land  for   nothing.    The    force    of   this    fact— the 
retention  of   the  legal  title— will  be  found  often 
emphasized  as  of  controlling  influence.    See  Coles  v. 
Withers,  SSGratt  186,  193;  Lewi8  0.  Caperton^t  Ex'or^  8 
OraU.  148;  Hess  v.  Dllle.  23  W^.  Va.  90;    Warren  v. 
Branch.  15  W.   Va.  28;   Judob  AiiLSN's  opinion  in 
Yancey  v.  Mauck,  16  Gratt  800:  Bart  Ch.  Prac.  986; 
1  Lomax  Dig.  (2d  Ed.)  266.    Where  the  vendor  has  a 
lien  and  a  bond,  he  has  two  securities,  as  in  this 
case,  and  could  resort  to  either:  the  lien  being  a 
security,  not  for  the  note,  but  for  the  very  debt 
SS  Gratt.  196.    So  long  as  that  debt  exists,  the  courts 
frill  not  presume  that  the  chief  security  has  been 
surrendered,  unless  upon  the  clearest  and  most 
convincing  testimony.    1  Hil.  Mortg.  448-^58.    Same 
in  Yancey  v.  Mauck,  15  Gratt  810."   See,  in  accord, 
citlng^  the  principal  case,  Yancey  v.  Mauck,  15  Gratt. 
107,  smd  noU;   Day  v.   Hale,  22  Gratt  163;  Coles  v. 
Withers.  38  Gratt  194,  and  note;  Stqper  v.  Harris,  81 
Va.  460;  Dunlap  v.  Shanklln.  10  W.  Va.  662. 


the  vendee  has  subsequently  executed  a  deed 
by  which  he  conveys  other  property  to  secare  the 
purchase  money. 

7.  Postnuptial  Settlement— Pallure  to  Record— Bfiect 
as  to  Creditors.- A  postnuptial  settlement  made  by 
a  husband  on  his  wife,  of  personal  property  de- 
rived from  her  father's  estate,  but  of  which  he 
retains  possession,  not  having  been  properly 
recorded,  is  void  as  against  the  creditors  of  the 
husband. 

149  *B.  Praudalentasd  Voluntary  Conveyances— Con- 
veyance of  Proceeds  of  Wife's  Lands  in  Trust  for 
HttslMnd  and  Wife-Bffect  as  to  Creditors.— A  deed 
made  by  a  husband  embarrassed  at  the  time,  by 
which  he  conveys  the  proceeds  of  his  wife's  land 
which  had  been  sold,  and  the  note  for  the  pur- 
chase money  made  to  him,  in  trust  for  himself 
and  his  wife  for  their  lives  and  the  life  of  the 
survivor,  and  daring  his  life  to  be  under  his 
control  and  management  is  voluntary  and  fraud- 
ulent as  to  creditors. 

9.  Same— Knowledge  of  Grantee— Bffect— A  deed 
which  conveys  land  to  secure  a  bonajide  debt  due 
to  the  grantee,  and  also  a  debt  to  the  grantor's 
wife,  which  is  voluntary  and  fraudulent  as  to  his 
creditors,  and  the  natare  of  which  debt  is  known 
to  the  grantee,  is  null  and  void  as  a  security  for 

.  the  first  as  well  as  the  last  mentioned  debt  as 
against  subsequent  incumbrancers  and  creditors 
of  the  grantor. 

10.  Same— Proof  That  ConsMeratlon  Bona  Pkle— Deda- 
ratloos  of  Wlfe.S— The  declarations  of  a  wife  at  the 
time  she  executes  a  deed  or  at  other  times,  that 
she  has  executed  or  does  execute  the  deed  because 
her  husband  had  promised  that  he  would  settle  or 
because  he  had  settled  upon  her  certain  property 
derived  from  her  father's  estate  is  not  sufficient 
evidence  of  a  contract  between  them  for  such  a 
settlement  in  consideration  of  her  relinquishment 
of  her  right  of  dower  in  her  husband's  land,  and 
thus  to  support  such  settlement  if  made,  agaiust 
creditors  or  incumbrancers,  even  to  the  extent  of 

fPraudulent  Conveyances- Settlement  on  Wife- 
Proof  of  Consideration— Declarations  of  Wife.— The 
declarations  of  the  wife  at  the  time  of  executing  a 
deed,  or  at  other  times,  that  it  was  executed  in  con- 
sideration of  a  promise  of  the  husband,  to  make  a 
settlement  upon  her,  or  because  he  had  made  such 
a  settlement  are  not  sufficient  evidence  of  a  con- 
tract to  support  such  a  settlement  if  made,  even  to 
the  extent  of  reasonable  compensation  for  a  right 
of  do^er  relinquished  by  her.  William  &  Mary 
College  V.  Powell,  12  Gratt  884,  citing  Blow  v.  May- 
nard,  2  Leigh  29:  Leioie  v.  Caperton.  8  OraU.  148.  The 
above  proposition  is  quoted  in  Perry  v.  Ruby,  81  Va. 
826,  citing,  in  addition  to  those  cases  above.  Price  v. 
Thrash,  30  Gratt  528;  Campbell  v.  Bowles.  80  Gratt. 
668;  Fink  v.  Denny,  75  V a.  668;  Hatcher  v.  Crews,  78 
Va.465. 

Postnuptial  settlements  are  presnmed  to  be  vol- 
untary, and  the  burden  of  proving  valuable  consid- 
eration rests  on  those  claiming  under  them;  and 
where  the  bill  alleges  them  to  be  volnntary.  the 
answer  denying  the  allegation  does  not  shift  the 
burden,  but  the  defense  must  be  proved.  Lewis  v. 
Mason,  84  Va.  788, 10  S.  £.  Rep.  529,  citing,  in  addition 
to  the  authorities  above.  1  Dan.  Ch.  Pr.  848,  note,  7  and 
cases  there  cited;  2  Story's  Eq.  1529;  2  Rob.  Pr.  (old 
Ed.)  320;  Paynes  v.  Coles,  1  Munf .  373;  Ruth  v.  Owens, 
2  Rand.  507:  Beckwith  v.  BuUer.  1  Wash.  224;  4  Min. 
Inst  (2d  Ed.)  1193.    See,  in  accord.  Bobbins  v.  Arm- 
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a  reasonable  compensation  for  tbe  riffbt  of  dower 
which  she  relinquished. 

II.  Sune— Successive  Deeds  C<Hiveyiag  Smmt  Property 
—effect  When  5ome  Are  Declared  Void.— There  be- 
inff  several  dedds,  conveying  in  snccession  the 
same  property,  and  not  merely  the  equity  of 
redemption  therein,  every  successive  incum- 
brance binds  all  the  property  not  absorbed  in 
satisfaction  of  the  previous  valid  incumbrances. 
And  if  some  of  the  incumbrances  are  declared 
void  at  the  suit  of  a  creditor  of  the  grantor,  such 
creditor  is  not  entitled  to  have  his  debt  substituted 
in  the  place  of  such  void  incumbrance  to  the  ex- 
tent thereof:  but  the  subsequent  valid  incum- 
brancers have  preference. 

I  a.  Deeds  of  Trost— Several  Deeds  Bnforoeebie  at  Dif- 

ferent Times— Rents  and   ProfitsI— Case  at  Bar.— 

Property  covered  by  various  deeds  of  trust  which 
may  be  enforced  at  different  periods,  havluff  been 
sequestrated  at  the  suit  of  a  Judgment  creditor  of 
the  srrantor;  when  the  Court  disposes  of  the  trust 
subjects  and  the  rents  and  profits  thereof,  the 
creditor  will  only  be  entitled  to  the  rents  and 
profits  of  the  different  trust  subjects  up  to  the 
earliest  period  when  either  of  the  valid  incum- 
brances covering  such  subject  was  authorized  to 
be  enforced.  And  the  different  incumbrancers 
will  each  be  entitled  to  the  rents  and  profits  of 
the  subject  covered  by  his  deed  from  the  time  he 
was  authorized  by  the  terms  of  the  deed  to  en- 
force it. 

stronsT,  84  Va.  812,  6  S.  E.  Rep.  180.  citinff  the  prin- 
cipal case,  and,  amonsr  others,  Armstronsr  v. 
Lachman,  84  Va.7Se.  0S.  E.  Rep.  198:  Jones  v.  Deffffe, 
84  Va.  085,  6  S.  E.  Rep.  7M. 

I  Deeds  of  Trust- Bquity  Practice— Several  Deeds  Ba- 
forceabie  as  Different  Times— Rents  and  Prof  Its.- See 

principal  case  cited  in  Hudson  v.  Dismukes,  77  Va. 
948;  Bauirher  v.  Eichelbersrer,  11  W.  Va.  i26.      ^ 

Deeds  of  Assignment— Preference  of  Creditors.— In 

Evans  v.  Oreenhow.  15  Qratt.  ISA,  it  is  said:  "A  pre- 
existinsT  debt  is,  of  itself,  a  valuable  consideration 
for  a  deed  of  trust  executed  for  its  security;  which 
deed,  if  it  be  duly  recorded,  and  was  not  executed 
with  a  fraudulent  intent,  known  to  the  trustee  or 
the  beneficiaries  therein,  will  be  valid  against  all 
prior  secret  liens  and  equities  and  all  subsequent 
alienations  and  incumbrances.  It  is  not  necessary 
to  the  validity  of  the  deed,  that  it  should  be  executed 
by  the  trustee  of  the  beneficiaries,  or  even  that 
they  should  know  of  its  existence  before  the  inter- 
vention of  subsequent  claims.  The  deed  being 
apparently  for  the  benefit  of  the  creditors  thereby 
secured,  their  acceptance  of  It  will  be  presumed, 
until  the  contrary  appears.  If  any  of  them  refuse 
it,  their  refusal  will  relate  back  to  the  date  of  the 
deed,  and  avoid  it  ab  initio  as  to  them.  A  debtor, 
even  though  he  be  in  failing  circumstances,  may 
lawfully  prefer  one  creditor  to  another,  and  make 
a  valid  deed  of  trust  for  that  purpose.  These  princi- 
ples are  now  well  settled  in  this  state,  as  the  follow- 
ing cases  sufficiently  show:  Garland  v.  Rives,  4 
Rand.  288;  Skipwith*s  Ex'or  v.  Cunningham,  etc.,  8 
Leigh  271;  McCullough,  etc.,  v.  Sommerville,  Id.  415; 
Lewis  V.  C<werton*i  Ex'or,  etc.,  a  Qratt,  148:  Phippen  v. 
Durham,  etc.,  Id,  Iffl;  Dance,  etc.,  v.  Seaman,  etc., 

II  /d.  778;  and  Wickham,  etc.,  v.  Lewis  Martin  &  Co., 
18  Id,  427."  See  also,  on  the  question  of  preference 
of  creditors,  foot-note  to  Sipe  v.  Earman,  96  Oratt. 
668;  article  in  2  Va.  Law  Reg.  717. 


13.  Same— Failure  of  WMe  to  Join  In  First 
lag  of  Wife  in  Second— Effect.— The  wife  of  the 
grantor  not  having  Joined  in  the  first  deed  con- 
veying land  to  secure  a  debt;  but  uniting  in  a  sec- 
ond deed  conveying  the  same  land  to  secure 
another  creditor,  the  second  incumbrancer  is  en- 
titled to  the  value  of  the  wife*8  contingent 

150  right  *of  dower  in  tbe  land,  to  be  paid  out  of 
its  proceeds,  as  against  and  <  n  preference  to 

the  first  Incumbrancer. 

14.  5anie— Reilnqulshnient  of  Dower— SottlcHMnt  en 
Wile— Consideration.— QuABBB :  If  the  wife's  relin- 
quishment of  her  contingent  right  of  dower  in 
land,  where  there  is  no  complete  alienation  of 
the  estate  by  the  husband,  but  a  mere  incum- 
brance given  for  the  security  of  a  debt,  constitutes 
a  sufficient  consideration  for  a  settlement  on  the 
wife. 

This  was  a  bill  filed  io  the  Circuit  court 
of  Monroe  county  in  October  1842  by  Hugh 
Caperton  against  John  B.  I^wis  and  the 
trustees  and  cestuis  que  trust  in  twelve 
deeds  executed  by  Lewis,  eleven  of  which 
were  charged  to  be  fraudulent  and  intended 
to  hinder  and  delay  the  plaintiff,  a  creditor 
of  Lewis,  in  the  recovery  of  his  debt.  The 
pleadings  and  proofs  exhibit  the  following 
facts : 

John  Lewis  devised  to  his  two  sons  John 
B.  Lewis  and  Thomas  P.  Lewis,  the  Sweet 
springs,  in  the  county  of  Monroe,  with  a 
considerable  body  of  land  in  Monroe  and 
Alleghany  counties;  the  Sweet  springs 
tract  proper  containing  one  hundred  and 
fifty -nine  acres.  By  an  agreement  under 
their  hands  and  seals  bearing  date  the  25th 
of  September  1834,  Thomas  P.  Lewis  sold 
to  John  B.  Lewis  all  Thomas's  right  and 
title  in  and  to  the  Sweet  springs,  together 
with  all  other  lands  bequeathed  to  him 
by  his  father,  situate  in  the  counties  of 
Monroe  and  Alleghany,  for  the  stun  of 
20,000  dollars,  with  legal  interest  from  the 
first  day  of  the  next  January  1835;  the 
amount  to  be  paid  by  annual  payments  ex- 
tending to  the  year  1846 ;  but  no  conveyance 
was  made. 

By  deed  poll  bearing  date  the  9th  day  of 
February  1837,  and  prepared  and  probably 
executed  in  South  Carolina,  John  B.  Lewis 
conveyed  to  William  E.  Haskell,  the  Sweet 
springs  tract  of  land  containing  one  han- 
dred  and  fifty-nine  acres,  for  the  pnrpose 
of  securing  to  Haskell  the  payment  of 
10,000  dollars  with  its  interest,  which  he 
at  that  time  borrowed  from    Haskell. 

151  and  *for    which    he    gave    his    tK>nd 
with  his  brother  William  L.  Lewis  as 

his  surety,  payable  in  ten  years;  the  inter- 
est thereon  to  be  paid  annually.  Mrs.  Caro- 
line S.  H.  Lewis,  the  wife  of  John  B.  I^ewis 
was  not  a  party  to  this  deed,  but  she  sigrned 
it,  and  her  privy  examination  having  been 
taken  before  two  justices  of  the  peace  for 
the  county  of  Monroe,  the  deed  with  the 
certificate  of  the  privy  examination  of  Mrs. 
Lewis,  was  admitted  to  record  in  the  clerk's 
office  of  the  county  of  Monroe. 

By  deed  poll  executed  in  South  Carolina 
and  bearing  date  the  11th  day  of  January 
1839,  JohnB.  Lewis,  upon  the  consideration 
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as  ezpresaed  in  the  deed  of  natural  love 
and  affection,  and  of  one  dollar,  conyeyed 
to  William  L.  Lewis  twenty-four  slaves  by 
name,  which  the  deed  stated  had  been  al- 
lotted to  John  B.  I/ewis  in  rig^ht  of  his  wife, 
on  a  division  of  the  negroes  of  the  estate 
of  her  father  William  R.  Thomson  of  South 
Carolina ;  also  the  sum  of  7000  dollars,  then 
vested  in  a  note  drawn  by  William  S. 
Thomson  and  others  in  his  favour,  the  con- 
sideration of  which  was  the  interest  of  Mrs. 
Lewis  in  the  real  estate  of  her  father  Wil- 
liam R.  Thomson.  This  conveyance  was 
in  tmst  for  the  use  and  benefit  of  himself 
and  wife  during  their  lives  and  the  life  of 
the  survivor,  and  during  his  life  to  be  under 
his  control  and  management;  and  if  he 
should  invest  the  said  7000  dollars  in  prop- 
erty the  same  was  to  be  subject  to  the  same 
trusts ;  and  upon  their  death  to  their  chil- 
dren who  should  survive  either  of  them. 

This  deed  was  admitted  to  record  in  the 
Orangeburgh  district.  South  Carolina,  on 
the  day  of  its  date,  upon  proof  of  its  execu- 
tion by  a  witness  thereto ;  and  was  recorded 
in  the  clerk's  office  of  the  County  court  of 
Monroe  on  the  9th  of  January  1840.  The 
endorsement  of  the  clerk  on  the  deed  is : 
**The  foregoing  was  presented  in  this  office, 
and  which,  together  with  the  certificate  of 
its  acknowledgment,  was  admitted  to  be 
recorded,  which  was  done."  The 
152  clerk  who  was  examined  *as  a  wit- 
ness, stated  that  John  B.  Lewis  took 
the  deed  to  the  clerk's  office  and  handed  it 
to  the  clerk  with  a  request  that  he  would 
record  it,  and  give  it  to  him  before  he  left ; 
which  was  done.  The  deed  was  not  reported 
to  the  Court  or  advertised  at  the  courthouse 
door ;  but  this  omission  was  accidental. 

Between  the  period  when  John  B.  Lewis 
purchased  the  interest  of  Thomas  P.  Lewis 
in  the  Sweet  springs  property,  and  the  end 
of  the  year  1841,  he  proceeded  to  make  im- 
provements upon  it  at  great  cost ;  and  in 
1841  he  was  largely  indebted :  Among  his 
creditors  was  Hugh  Caperton  of  Monroe 
county.  In  February  1841  Lewis  executed 
to  Caperton  two  single  bills,  one  for  5641 
dollars  57  cents,  and  the  other  for  13,102 
dollars  83  cents.  And  about  the  same  time 
he  "with  James  L.  Woodville  as  his  surety, 
executed  another  single  bill  to  Caperton  for 
about  4520  dollars  &  cents.  In  December 
1841  Caperton  instituted  suits  upon  the  first 
two  of  these  single  bills,  and  recovered 
judgments  thereon  in  May  1842. 

Soon  after  the  service  of  the  process  upon 
Lew^is  at  the  suit  of  Caperton,  he  seems  to 
have  visited  South  Carolina;  and  whilst 
there  he  executed  two  deeds  poll  bearing 
•  date  the  24th  of  February  1842.  The  one 
reciting  that  he  was  indebted  to  William  L. 
,  Lewis  of  Orangeburgh  district,  South  Car- 
olina, as  trustee  of  the  wife  of  John  B. 
Lewis,  in  the  sum  of  7000  dollars,  by  a 
promissory  note  bearing  date  the  1st  day 
of  June  1839,  with  interest,  and  also  in  the 
farther  snm  of  5200  dollars,  by  a  promissory 
note  in  favour  of  William  L.  Lewis,  dated 
the  1st  of  September  1841,  with  interest; 
for  the  purpose  of  securing  the  said  sums  of 


money  with  interest,  he  conveyed  to  said 
William  L.  Lewis  a  tract  of  one  thousand 
acres  of  land,  including  the  Sweet  springs 
tract.  This  deed  was  admitted  to  record 
in  South  Carolina ;  and  was  also  admitted 
to  record   in  the  clerk's  office  of  the 

153  County  court  of  Monroe  on  the  *15th 
of  March  1842,  upon  the  certificate  by 

two  justices  of  the  acknowledgment  thereof 
by  John  B.  Lewis.  And  although  Mrs. 
Lewis  was  not  a  party  to  the  deed,  and  did 
not  sign  it,  her  privy  examination  was  taken 
and  certified. 

The  other  deed  executed  at  the  same  time 
conveyed  to  William  L.  Lewis  for  the  same 
purposes,  all  the  grantor's  household  and 
kitchen  furniture  used  at  his  dwelling  or 
other  houses  on  his  plantation  in  Monroe 
county,  and  his  horses,  mules,  cattle,  hogs, 
sheep,  wagons,  gear  and  all  the  plantation 
tools  and  implements  belonging  to  said 
plantation.  This  deed  was  also  recorded  in 
South    Carolina,     and    afterwards    in    the 

? roper  office  here  upon  the  certificate  of 
ohn  B.  Lewis'  acknowledgment  before  two 
justices  of  the  peace  for  the  county  of 
Monroe. 

By  another  deed  which  bore  date  the  11th 
of  March  1842  John  B.  ]>wis,  reciting  that 
he  was  indebted  to  John  Cochran  in  the 
sum  of  500  dollars,  conveyed  to  Henry  Mas- 
sie  all  his  personal  property,  described 
as  consisting  of  household  furniture  of  all 
the  varieties  of  such  property,  and  bacon, 
lard,  hogs,  mules,  horses,  cattle  and  sheep, 
in  trust  that  if  the  said  Lewis  should  on  or 
before  the  1st  day  of  October  1843,  pay  to 
John  Cochran  the  sum  of  500  dollars,  with 
interest  from  the  11th  of  March  1842,  then 
the  indenture  to  be  void,  otherwise  the 
trustee  should  after  the  said  1st  of  October 
1843,  proceed  to  sell  Ac,  and  pay  to  Coch- 
ran the  said  sum  of  500  dollars  with  the  in- 
terest due  thereon.  This  deed  was  duly 
admitted  to  record  on  the  15th  of  March. 

By  another  deed  dated  the  16th  of  March 
1842,  Lewis  reciting  that  he  was  indebted 
to  Thomas  P.  Lewis  16,000  dollars,  con- 
veyed to  Massie  the  Sweet  springs  with  all 
the  lands  attached  thereto  either  by  pur- 
chase or  inheritance,  lying  in  the  counties 
of  Monroe  and  Alleghany,  and  all  the  right, 
title  and  estate  of  the  said  J^wis  therein, 
and     all    his     hogs,    horses,    cattle, 

154  *sheep,  plantation  utensils  of   every 
kind,    wagons   &c.,    bedsteads,   beds, 

mattresses,  &c.,  &c.,  &c.,  carriage  and 
harness,  kitchen  furniture  and  cooking 
utensils,  and  table  furniture  of  every  kind, 
books  and  paintings,  in  trust  to  secure  the 
execution  of  the  agreement  between  himself 
and  Thomas  P.  Lewis  for  the  purchase  of 
the  moiety  of  the  Sweet  springs  property. 
And  if  the  said  John  B.  Lewis  failed  to 
comply  with  that  agreement  then  the  trustee 
was  authorized  to  sell  after  giving  six 
months  notice. 

On  the  same  day  John  B.  Lewis  and  Car- 
oline his  wife  conveyed  to  Jathes  L.  Wood- 
ville the  same  lands  mentioned  in  the  last 
deed,  in  trust  to  secure  a  debt  of  8500  dol- 
lars due  to  the  branch  of  the  Bank  of  Vir- 
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giaia    at    Buchanan :  This    deed   proyided  l  due  to  John  H.  Peyton,  conveyed  to 


that  upon  a  failure  to  pay  the  interest  on 
the  17th  of  December  of  each  year,  or  the 
failure  to  pay  the  principal  on  the  20th  of 
March  1844,  the  trustee  should  proceed  to 
sell  upon  one  hundred  and  twenty  days  no- 
tice ;  and  pay  to  the  bank  the  said  sum  with 
the  interest  due. 

On  the  same  day  I^wis  conveyed  to  Henry 
Massie  the  same  lands  to  secure  a  debt  of 
5535  dollars  due  to  WiUiam  P.  Phillips  of 
the  town  of  Charlottesville,  with  interest 
from  the  1st  of  October  1841.  This  trust 
was  not  to  be  executed  before  the  1st  of 
October  1845,  and  in  the  meantime  lyewia 
was  to  take  the  profits  of  the  property  for 
his  own  use  and  benefit.  And  the  same 
provision  was  contained  in  the  preceding 
deeds.  The  three  last  mentioned  deeds  were 
admitted  to  record  on  the  17th  of  March 
1842. 

On  the  4th  of  April  1842,  Lewis  conveyed 
the  Sweet  springs  land  to  Massie  for  the 
purpose  of  indemnifying  James  L.  Wood- 
ville  as  his  surety  in  a  bond  to  Hugh  Caper- 
ton  for  4520  dollars  25  cents,  dated  the  24th 
of  February  1841.  This  trust  was  not  to  be 
executed  before  the  4th  of  April  1844;  and 
in  the  meantime  Lewis  was  to  take  the 
155  profits  to  his  own  use.  This  *deed 
was  recorded  on  the  11th  of  April. 
And  on  the  29th  of  the  same  month,  Lewis 
for  the  purpose  of  securing  the  same  debt, 
conveyed  to  Massie  the  Sweet  springs  tract, 
and  also  all  his  lands  adjoining  the  Sweet 
springs,  and  especially  a  tract  below  the 
Sweet  springs  called  the  lower  place,  and 
a  tract  of  four  hundred  acres  above  the 
Sweet  springs  next  the  mountain,  with  all 
the  furniture  on  the  premises  at  the  Sweet 
springs,  upon  trust  that  Lewis  should  be 
permitted  to  retain  possession  of  the  prop- 
erty, giving  to  the  trustee  for  the  further 
security  of  Woodville,  the  profits  of  said 
springs  for  two  years  from  the  date  of  the 
deed  after  defraying  the  necessary  expenses 
of  keeping  the  same.  And  if  any  part  of 
the  debt  remained  due  on  the  29th  of  April 
1844,  then  that  the  trustee  should  proceed, 
upon  ninety  days  notice,  to  sell  and  pay 
&c.  This  deed  was  recorded  on  the  5th  of 
May. 

On  the  5th  of  April  1842,  Lewis  and  wife, 
for  the  purpose  of  securing  Andrew  Allen 
and  numerous  -other  creditors,  conveyed  to 
Massie  all  Lewis's  lands  in  the  counties  of 
Monroe  and  Alleghany,  being  the  same 
lands  before  conveyed,  upon  trust  to  sell 
after  the  5th  of  April  1843,  for  the  purpose 
of  paying  two  small  debts  due  to  Samuel 
Price  and  Joseph  Damron ;  and  in  trust  to 
sell  after  the  5th  of  April  1847,  to  pay  the 
other  creditors  mentioned  in  the  deed.  In 
this  deed  John  B.  Lewis  warranted  the 
property  conveyed,  against  all  claims  ex- 
cept such  persons  as  claimed  under  and  by 
virtue  of  deeds  of  trust  then  of  record  in 
the  clerk's  oflBce  of  the  County  court  of 
Monroe.  This  deed  was  admitted  to  record 
on  the  11th  of  April. 

On  the  1st  of  May  1842  Lewis,  for  the 
purpose  of  securing  a   debt  of  590  dollars 


beds,  bedsteads,  mattresses,  pillows  Ac. 
&c.  Ac,  groceries  of  every  kind,  baoon» 
salt,  lard,  table  furniture,  cooking  utensils, 
plantation  tools,  sheep,  cows,  calves,  stock 
cattle,  together  with  old  hay  standing 

156  *in  the  meadows,  also  the  crop  of 
grain  then  growing  upon  the  planta- 
tion, with  the  then  present  growing  crop 
of  grass,  upon  trust  to  sell  after  the  1st  of 
May  1844,  upon  a  notice  of  two  months,  and 
to  pay  the  debt.  This  deed  was  admitted  to 
record  on  thp  9th  of  May. 

On  the  5th  of  April  1842,  John  B.  Lewis 
executed  another  deed  to  Massie  and  Wil- 
liam L.  Lewis,  in  which  after  reciting  that 
his  wife  Caroline  S.  Lewis  in  consideration 
that  said  John  B.  Lewis  would  convey  in 
trust  for  her  use  the  slaves  therein  after 
named,  did  join  in  a  deed  conveying  the 
Sweet  springs  and  all  other  real  estate  be- 
longing to  John  B.  Lewis  in  the  counties 
of  Monroe  and  Alleghany  to  James  L. 
Woodville  in  trust  for  the  benefit  of  the 
banks,  and  that  she  had  on  like  considera- 
tion on  the  same  5th  of  April  1842  joined 
to  convey  the  same  real  estate  to  Henry 
Massie  in  trust  to  secure  various  and  nu- 
merous creditors,  and  in  a  deed  conveying  to 
Charles  R.  Thomson  real  estate  in  South 
Carolina  devised  to  her  by  her  father  Wil- 
liam R.  Thomson,  in  consideration  of  the 
premises  and  of  one  dollar,  conveyed  to 
Massie  and  William  L.  Lewis  twenty-six 
slaves,  by  name,  being  the  same  mentioned 
in  the  deed  of  11th  of  January  1839,  upon 
trust  that  the  said  slaves  should  remain  in 
the  joint  possession,  use  and  enjoyment  of 
John  B.  Lewis  and  his  wife  Caroline  S. 
during  their  joint  lives,  for  their  support, 
and  to  enable  them  to  support  and  educate 
their  children,  and  upon  the  death  of  John 
B.  Lewis  in  the  lifetime  of  his  wife,  for 
her  support  and  that  of  her  children ;  and 
at  her  death  to  be  divided  among  the  chil- 
dren. This  deed  was  recorded  the  11th  of 
April  1842. 

By  another  deed  bearing  date  the  18th  of 
August  1842,  John  B.  Lewis,  reciting  that 
it  was  his  intention  by  the  deed  of  the  5th 
of  April,  to  secure  the  slaves  therein  men- 
tioned to  the  exclusive  use  of  Mrs.  Lewis 
and  her  children,  but  that  by  a  mis- 

157  take  of  the  draftsman  *of  that   deed 
an  interest  was  reserved    to  John  B. 

Lewis,  and  he  considered  himself  morally 
and  legally  bound  to  secure  the  said  slaves 
with  their  future  increase  for  the  exclnsive 
use  and  enjoyment  of  his  wife  and  her  chil- 
dren, she  having  given  an  ample  consider- 
ation therefor  in  the  relinquishment  of  her 
right  of  dower  in  his  estate  and  in  the  con- 
veyance of  her  maiden  lands  in  South  Car- 
olina, in  consideration  of  the  premises  and 
of  one  dollar  conveyed  the  same  slaves  with 
their  future  increase  to  Massie  and  William 
L.  Lewis,  for  the  exclusive  use,  benefit  and 
enjoyment  of  the  said  Caroline  S.  JLiewis 
and  her  children  by  John  B.  Lewis.  This 
deed  was  admitted  to  record  the  22d  of  Au- 
gust 1842. 

The  deeds  to  secure  Cochran.  Peyton  and 
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Phillips  seem  to  have  been  executed  with- 
out the  knowledge  of  these  gentlemen ;  and 
Mr.  Peyton  states  in  his  answer  he  did  not 
see  the  deed  to  secure  him  until  he  saw  it 
as  an  exhibit  in  this  cause ;  though  the 
debts  were  no  doubt  due  to  them  from  John 
B.  I^wis.  And  although  some  of  the  cred- 
itors in  the  general  deed,  maj  have  known 
that  I^wis  was  about  to  execute  a  deed  to 
secure  them,  none  of  them  were  informed 
of  or  assented  to  its  provisions  before  the 
deed  was  executed. 

It  appears  that  Mrs.  Thomson  the  mother 
of  Mrs.  John  B.  I^ewis  died  in  1838,  and 
that  upon  her  death  the  land  and  slaves  de- 
vised to  her  for  her  life,  passed  under  the 
will  of  her  husband,  to  his  children,  of 
whom  Mrs.  I^wis  was  one.  Mrs.  Lewis's 
interest  in  the  land  was  sold  to  William  S. 
Thomson  and  two  others  for  7000  dollars, 
and  they  executed  their  note  to  John  B. 
hevris  for  that  sum.  The  slaves  except 
perhaps  three,  mentioned  in  the  deed  of 
January  1839,  were  slaves  derived  by  Mrs. 
I^wis  from  the  estate  of  her  father,  and  it 
appears  that  Mrs.  Thomson  had  put  into 
Mrs.  Lewis's  hands  800  dollars  of  the  assets 
of  her  husband's  estate  with  directions  to 
invest  it  in  negroes,  and  that  this  sum 
158  *was  invested  in  the  three  negroes 
not  derived  from  Mr.  Thomson's 
estate. 

It  appears  further  that  about  the  time  of 
the  division  of  the  slaves  and  the  sale  of  the 
land,  John  B.  Lewis  declared  his  purpose 
to  convey  his  wife's  property  in  trust  for 
her ;  and  accordingly  after  the  division  and 
sale,  and  before  taking  actual  possession  of 
the  slaves,  he  executed  to  William  L.  Lewis 
the  deed  of  the  11th  day  of  January  1839. 
And  soon  thereafter,  he  was  permitted  to 
take  possession  of  the  slaves  and  bring 
them  to  Virginia ;  and  to  receive  from  the 
purchasers  of  the  land  the  7000  dollars 
which  they  owed  therefor;  he  executing  to 
William  L.  Lewis  as  trustee  of  Mrs.  Lewis, 
his  note  for  the  same  amount,  as  a  borrower 
of  the  trust  fund. 

The  only  evidence  other  than  that  fur- 
nished by  the  deeds,  that  John  B.  Lewis  exe- 
cuted the  deeds  in  favour  of  his  wife,  upon 
any  valuable  consideration,  were  the  dec- 
larations of  Mrs.  Lewis.  One  witness 
stated  that  in  May  or  June  1837  she  had 
heard  Mrs.  Lewis  say  in  the  presence  of  her 
husband,  that  she  had  made  over  her  right 
in  the  Sweet  springs  upon  the  condition 
that  he  was  to  make  over  to  her  all  the 
property  that  was  coming  to  her  from  her 
father's  estate.  And  that  in  1842  she  heard 
Mrs.  Lewis  say  again,  that  she  made  over 
her  right  to  the  Sweet  springs  in  another 
deed,  because  her  husband  had  told  her  he 
had  made  over  to  her  by  deed  the  property 
coxning  from  her  father's  estate.  So  the 
jtistices  of  the  peace  by  whom  the  privy 
examination  of  Mrs.  Lewis  was  taken  as 
to  her  execution  of  the  deeds  to  Haskell,  to 
Charles  R.  Thomson  for  her  land  in  South 
Carolina,  and  to  secure  the  Bank  of  Vir- 
^nia  and  the  general  creditors  of  her  hus- 
band, stated  that  at  the   time   Mrs.    Lewis 


executed  the  three  last  deeds  and  immedi- 
ately before  signing  them,  she  stated  that 
she  was  induced   to  execute   them  in  con- 
sideration   of  Dr.    Lewis's   securing 

159  *to  her  the   negroes  made  over  in  the 
deed  of  January   11th,   1839,    and  the 

price  of  her  land  in  South  Carolina,  but 
that  she  made  no  such  statement  in  relation 
to  the  deed  to  Haskell. 

When  Caperton  recovered  judgments 
against  John  B.  Lewis  in  May  1842,  he  sued 
out  executions  both  of  fieri  facias  and 
capias  ad  satisfaciendum ;  but  the  first  were 
returned  ** no  effects,"  and  the  latter,  *'not 
found,"  At  a  subsequent  day  Thomas  P. 
Lewis  his  bail,  surrendered  him  into  cus* 
tody,  and  he  took  the  benefit  of  the  act  for 
the  relief  of  insolvent  debtors,  surrendering 
nothing  but  his  equity  of  redemption  in  the 
deeds  herein  before  mentioned. 

When  the  plaintifF  filed  his  bill  he  prayed 
for  an  injunction  to  restrain  the  defendant 
Lewis  and  all  others  from  selling,  convey- 
ing away  or  otherwise  disposing  of  the 
slaves  and  other  personal  property  men- 
tioned in  the  deeds  aforesaid.  This  injunc- 
tion was  awarded  by  one  of  the  Judges  of 
the  Circuit  court ;  and  it  was  ordered  that 
unless  John  B.  Lewis  or  some  one  for  him^ 
should  enter  into  bond  with  good  security 
in  the  penalty  of  15,000  dollars,  with  con- 
dition to  have  the  slaves  and  other  personal 
property  forthcoming  to  abide  the  future 
order  of  the  Court,  the  sheriff  should  take 
possession,  and  make  out  an  inventory 
thereof,  and  hire  out  the  slaves  until  the 
next  term  of  the  Circuit  court  of  Monroe 
county ;  and  make  report  of  his  proceedings 
to  Court. 

Subsequently  in  December  1842,  upon  the 
application  of  Caperton  to  the  same  Judge, 
the  prior  order  was  modified  so  as  to  au- 
thorize Lewis  to  retain  the  slaves  in  his 
possession  until  the  next  term  of  the  Cir- 
cuit court  of  Monroe,  upon  his  executing  a 
bond  with  security  in  the  penalty  of  5000 
dollars.  And  it  was  further  ordered  that 
the  sheriff  should  sell  the  live  stock,  other 
than  slaves,    and   the  hay   and  other 

160  provender,    on  a   credit    of  *8ix    and 
twelve  months ;  and  if  John  B.  Lewis 

should  consent  thereto,  that  the  sheriff 
should  rent  out  the  springs  and  the  appur- 
tenances and  fixtures  until  the  1st  day  of 
January  1844. 

At  the  October  term  of  the  Court  for  184S 
the  cause  came  on  to  be  heard  on  a  motion 
to  dissolve  the  injunction,  when  the  Court 
being  of  opinion  that  the  deed  of  the  11th 
of  January  1839  was  void  as  to  the  creditors 
of  John  B.  Lewis,  because  it  was  not  prop- 
erly recorded,  overruled  the  motion.  And 
not  deciding  whether  the  deeds  of  the  5th 
of  April  and  the  18th  of  August  1842,  were 
good  either  in  whole  or  in  part,  referred  it 
to  a  commissioner  to  ascertain  the  value  of 
Mrs.  Lewis's  dower  interest  in  the  Sweet 
springs  property  on  the  16th  day  of  March 
1842,  the  period  at  which  she  united  in  the 
deed  to  secure  the  debt  due  to  the  Bank  of 
Virginia;  and  also  to  ascertain  the  value 
of   the    slaves    conveyed    in    trust  for  the 
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benefit  of  Mrs.  Lewis  by  the  said  deeds  of 
the  5th  of  April  and  18th  of  Augrust  1842, 
at  the  time  they  were  conveyed.  And  it  was 
further  ordered  that  A.  Dunlap  who  was 
appointed  a  commissioner  for  the  purpose, 
should  proceed  to  hire  out  the  said  slaves 
for  one  year  from  the  termination  of  the 
period  for  which  they  were  then  hired  out ; 
and  also  to  rent  out  the  Sweet  springs 
property  and  the  land  adjoining  with  the 
furniture  thereto  belonging,  for  one  year 
from  the  termination  of  the  then  existing 
lease. 

The  commissioner  appointed  to  ascertain 
the  value  of  Mrs.  Lewis's  dower  interest  in 
the  lands,  and  the  value  of  the  slaves  con- 
veyed in  trust  for  her,  reported  the  value 
of  the  dower  interest  of  Mrs.  Lewis  in  the 
property  at  952  dollars  25  cents ;  and  the 
value  of  the  slaves  conveyed  in  trust  for 
her  at  6900  dollars. 

This  report  was  excepted  to  by  the  coun- 
sel for  Mrs.  Lewis ;  but  as  this  Court  does 
not  consider  or  pass  upon  the  question 
as  to  the  value  of  Mrs.  Lewis's  dower 

161  ^interest,  it  is   unnecessary   to    state 
the  principles  or  facts  upon  which  the 

commissioner  based  his  report,  or  the  ex- 
ceptions to  it. 

The  property  was  regularly  rented  and 
hired  out  from  year  to  year  under  the^  di- 
rections of  the  Court.  And  in  the  progress 
of  the  cause  Thomas  Henning  having  re- 
covered a  judgment  against  John  B.  Lewis 
for  about  188  dollars  90  cents  with  interest 
and  costs,  on  which  Lewis  took  the  benefit 
of  the  act  for  the  relief  of  insolvent 
debtors,  said  Henning  was  made  a  defend- 
ant in  the  suit.  And  the  cause  came  on  to 
be  heard  in  May  1847,  when  the  Court  made 
a  decree,  by  which  Mrs.  Lewis's  exceptions 
to  the  commissioner's  report  were  overruled, 
and  the  statement  fixing  Mrs.  Lewis's 
dower  interest  at  952  dollars  25  cents  was 
confirmed;  the  deed  of  the  11th  of  January 
1839  was  held  to  be  void  as  to  creditors  be- 
cause not  duly  recorded ;  and  the  deeds  of 
settlement  of  the  5th  of  April  and  the  18th 
of  August  1842,  to  be  valid  to  the  extent, 
but  only  to  the  extent  of  the  value  of  Mrs. 
Lewis's  contingent  dower  interest  in  the 
estate  of  her  husband,  which  appeared  to 
have  been  the  consideration  of  said  deeds. 
It  was  further  held  that  Caperton  and  Hen- 
ning had  liens  for  the  payment  of  their 
debts  upon  the  said  slaves,  subject  to  the 
aforesaid  claim  of  Mrs.  Lewis,  and  also 
upon  the  equity  of  redemption  in  the  real 
and  personal  property  conveyed  by  John  B. 
Lewis  in  the  deeds  herein  before  mentioned, 
and  also  upon  any  other  property  held 
by  said  Lewis.  And  it  was  decreed  that 
Caperton  recover  from  John  B.  Lewis  the 
sum  of  18,758  dollars  88  cents,  with  interest 
and  costs ;  and  that  Henning  recover  from 
said  Lewis  the  sum  of  205  dollars  54  cents, 
with  like  interest  and  his  costs. 

The  decree  further  authorized  Mrs.  Lewis 
to  take  slaves  to  the  amount  of   her  inter- 
est,  or   to    take    the    money;  and  directed 
a  commissioner  to  sell  the  slaves  not 

162  *taken    by   Mrs.    Lewis,    and   if   she 


elected  not  to  take  slaves,  to  pay  to 
her  from  the  proceeds  of  the  sale  the  said 
sum  of  952  dollars  25  cents,  with  interest 
from  the  1st  of  January  1843;  and  to  pay 
the  remainder  of  the  proceeds  of  the  sale  of 
said  slaves  to  Caperton  and  Henning  rata- 
bly upon  their  debts  aforesaid. 

And  it  was  further  held  that  all  the  other 
deeds,  except  the  deed  given  to  secure  the 
debt  due  to  John  H.  Peyton,  were  valid, 
and  that  the  creditors  in  said  deeds  were 
entitled  to  satisfaction  of  their  several  debts 
therein  mentioned  out  of  the  proceeds  of 
the  sale  of  the  property  according  to  their 
respective  priorities ;  but  that  Caperton  and 
Henning  were  entitled  to  the  rents  and 
profits  of  the  said  mortgaged  and  tmst 
property  since  the  same  had  t>een  seques- 
tered and  leased  out  under  the  control  of  the 
Court.  And  the  decree  directed  the  said 
rents  and  profits  to  be  paid  ratably  to 
them. 

It  was  further  held,  that  the  property  con- 
veyed to  secure  the  debt  of  John  H.  Peyton 
was  of  a  kind  so  perishable  as  to  be  unfit 
to  be  conveyed  as  a  security,  and  that  deed 
was  therefore  declared  to  be  void,  and  the 
proceeds  of  the  sale  of  that  property  and  of 
all  the  other  personal  property  of  John  B. 
Lewis,  .  which  was  not  embraced  in  any  of 
the  de^ds  declared  to  be  valid,  was  decreed 
to  be  divided  ratably  between  said  Caper- 
ton and  Henning.  And  the  decree  then 
proceeded  to  direct  certain  commissioners 
to  sell  the  real  and  personal  estate  conveyed 
in  the  several  deeds  aforesaid  in  the  mode 
prescribed  in  the  decree ;  and  then  proceeded 
to  direct  the  application  of  the  proceeds  of 
sale  among  the  various  creditors  mentioned 
in  the  deeds;  and  the  remainder  after  satis- 
fying them  to  be  paid  to  Caperton  and  Hen- 
ning. From  this  decree  separate  appeals 
were  obtained,  first,  by  John  B.  Lewis  and 
his  wife  and  her  trustees  William  L.  Lewis 
and  Henry  Massie;  second,  by  Allen  T. 
Caperton,  executor  of  Hugh  Caperton ; 
third,  by  James  L.  Woodville,  who 
163  complained  that  by  the  *decree  he 
had  been  deprived  of  the  rents  and 
profits  of  the  springs,  which  had  been  con- 
veyed in  the  deed  given  to  secure  him;  and 
fourth,  by  the  Bank  of  Virginia,  which 
claimed  that  as  in  none  of  the  deeds  prior  to 
that  to  secure  the  bank,  Mrs.  Lewis  had 
relinquished  her  right  of  dower,  the  bank 
was  entitled  to  have  the  value  of  that  inter- 
est applied  to  the  payment  of  its  debt. 

Baldwin,  Price  and  Cooke,  for  Mrs.  LeiEvis 
and  her  trustees. 

£^8kridge,  Boyd  and  Price,  for  Woodville 
and  the  Bank  of  Virginia. 

The  Attorney  General  and  Patton,  for 
Caperton 's  executor. 

ALLIEN,  J. ,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion  that  the  mort|^age 
deed  to  William  E.  Haskell,  of  the  9th  Feb- 
ruary 1837 ;  the  deed  of  trust  to  Henry  Mas- 
sie, for  the  benefit  of  John  Cochran,  of  the 
11th  March  1842;  the  deed  of  trust  to  James 
L.  Woodville,  for  the  benefit  of  the  Bank  of 
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Virginia,  of  the  16th  March  1842 ;  the  deed 
of  trust  to  Henrj  Massie,  for  the  benefit  of 
William  B.  Phillips,  of  the  16th  March 
1842 ;  the  deed  of  trust  to  H.  Massie,  for  the 
benefit  of  James  L.  Woodville,  of  the  4th 
of  April  1842;  the  deed  of  trust  to  H.  Mas- 
sie, for  the  benefit  of  Andrew  Allen  and 
others,  of  the  5th  of  April  1842;  and  the 
deed  of  trust  to  H.  Massie,  for  the  benefit 
of  James  L.  Woodville,  of  the  29th  of  April 
1842,  are  valid  and  binding-  incumbrances 
on  the  property  conveyed  by  and  embraced 
in  said  deeds. 

The  Court  is  further  of  opinion,  that  as 
Thomas  P.  L^wis,  by  the  articles  of  agree- 
ment between  him  and  John  B.    Lewis,   of 
the   date  of   the   25th  September  1834,  was 
not  bound  to  convey  the  lands  thereby  con- 
tracted to  be  sold  to  John  B.    Lewis,    until 
the   last   instalment   of  the  purchase 
164      money   was  paid,    and  as  he  *still  re- 
tains the  legal  title  as  a  security  for 
the    purchase   money,    he  stands  on  higher 
ground    than  a  vendor  who,  having  parted 
with  the  legal  title,  is  seeking  the  aid  of  a 
Court  of  equity  to  set  up  and  give  effect  to 
the  implied  lien    for  the   purchase  money. 
Holding  the  legal  title,  the  vendor   is  not 
claiming  an  equity;  and  he  cannot  be  re- 
quired to  surrender  that  legal  title  until  the 
purchase    money  is  paid  according   to    the 
stipulations  of  the  contract :  and    the  doc- 
trine of  the  waiver  of  the  implied  equitable 
lien  of  the  vendor  who  has  parted  with    the 
legal  title,   when  a  different  security  has 
been  taken  for  the  purchase  money,  does  not 
apply  to  such  a  case.     The  Court  is  there- 
fore of  opinion  that  the  lien  for.  the  whole 
of  the    unpaid     purchase     money     due   to 
Thomas  P.   Lewis  and   his  assignees  is,  so 
far   as  regards  the   property  sold  by  him, 
paramount   to  all  the  other   incumbrances, 
and  must  be  first  satisfied  out  of  the   pro- 
ceeds arising  from  the  sale  thereof.     And 
this    being  so,  it  is  unnecessary  to  express 
any    opinion  as   to   the  deed   of  trust  to  H. 
Massie,  for  the  benefit  of  Thomas  P.  Lewis, 
of  the  16th  March    1842.     For  if  valid,   the 
Court   in  marshalling    the   incumbrances, 
would    require  him  to  look  to.  his  first  and 
paramount   lien,    so   as  to  leave  any  other 
fond    embraced  in  his  said  deed  of  trust  to 
l>e  applied  to  subsequent  incumbrances ;  and 
as  it  is  manifest  the  property  sold  will  raise 
a    stim  more  than   sufiScient  to  pay  off  the 
purchase  money,    the  said  deed  of    trust, 
whether  valid  or  invalid,  can  have  no  effect 
upon  the  rights  of  the   parties. 

A  majority  of  the  Court  is  further  of 
opinion,  that  as  the  said  John  H.  Peyton 
has  not  appealed  from  said  decree,  and 
the  decision  that  the  deed  of  trust  in  his 
favour  to  Henry  Massie,  of  the  1st  May 
1842,  is  null  and  void,  not  being  prejudicial 
to  the  rights  of  any  of  the  other  parties 
before  this  Court,  or  complained  of  by 
them  as  erroneous,  the  correctness  of  the 
decree  in  holding  said  deed  null  and  void 
can  not   be  enquired   into  upon  the  present 

appeals. 
165  *The  Court   is  further   of  opinion, 

that    the   deed    of    the  11th  January 


1839,  referred  to  in  the  answer  of  John  B. 
Lewis,  is  void  as  against  the  creditors  of 
said  John  B.  Lewis,  because  the  same  was 
not  recorded  according  to  the  laws  of  Vir- 
ginia ;  and  also  because  the  same  was  a  vol- 
untary post-nuptial  settlement,  made  by  an 
embarrassed  man,  and  which,  upon  its  face, 
attempts  to  secure  the  benefit  of  the  prop- 
erty settled,  for  himself  during  life,  and 
retains  the  control  over  the  same  in  his 
own  hands.  By  the  sale  of  the  patrimonial 
estate  of  the  said  Caroline  S.  his  wife,  and 
the  payment  of  the  purchase  money  to  him, 
his  marital  rights  had  attached  thereon, 
and  he  could  not  by  a  voluntary  deed  made 
in  fraud  of  the  rights  of  his  creditors  with- 
draw the  same  from  their  reach. 

And  the  Court  is  further  of  opinion,  that 
as  said  John  B.  Lewis  was  in  possession  of 
said  slaves  in  said  deed  mentioned,  the  un- 
recorded and  fraudulent  deed  of  the  11th 
January  1839,  could  not  intercept  the  mar- 
ital rights  of  the  husband,  so  as  to  exempt 
the  same  from  the  claims  of  his  creditors. 

And  the  Court  is  further  of  opinion,  that 
the  deeds  of  mortgage  by  John  B.  Lewis  to 
WiUiam  L.  Lewis  of  the  24th  February  1842 
were  fraudulent  and  void  as  against  the 
creditors  of  said  John  B.  Lewis,  so  far  as 
regards  the  alleged  debt  of  7000  dollars,  de- 
scribed as  being  due  to  said  William  L- 
Lewis  as  trustee  of  the  wife  of  said  John 
B.  Lewis:  The  said  debt  being  for  the 
price  of  the  maiden  lands  of  said  Caroline 
S.  the  wife  of  said  John  B.  received  by 
him  and  attempted  to  be  settled  and  secured 
for  the  benefit  of  said  Lewis  and  family 
by  the  deed  of  the  11th  of  January  1839. 

And  the  Court  is  further  of  opinion,  that 
although  the  debt  of  5200  dollars  attempted 
to  be  secured  by  said  mortgages  of  the  24th 
February  1842,  was  justly  due,  yet  as  the 
mortgagee  accepted  said  mortgages  with 
a  knowledge  of  the  fact  that  said  set- 
166  tlement  of  the  *7000  dollars  was  a 
voluntary  post-nuptial  settlement,  re- 
serving the  benefit  and  control  of  the  prop- 
erty to  the  use  of  the  grantor  for  life,  and  as 
this  fact  rendered  the  same  fraudulent  and 
void  as  against  creditors  so  far  as  respects 
the  7000  dollars,  the  same  must  be  regarded 
as  null  and  void  as  it  respects  the  debt  due 
to  the  mortgagee.  The  Court  is  therefore 
of  opinion,  that  said  mortgages  of  the  24th 
February  1842,  upon  the  real  and  personal 
estate  therein  described  to  said  William  L. 
Lewis,  as  mortgagee,  to  secure  the  debts 
therein  set  forth,  are  null  and  void,  as 
against  the  subsequent  incumbrancers  and 
the  creditors  of  said  John  B.  Lewis. 

And  without  deciding  the  question 
whether  a  relinquishment  of  a  contingent 
right  of  dower,  where  there  is  no  complete 
alienation  of  the  estate  by  the  husband, 
but  a  mere  incumbrance  given  for  the  se- 
curity of  a  debt,  constitutes  a  sufiScient 
consideration  for  a  settlement  on  the  wife, 
as  in  such  case  the  husband  by  discharging 
the  debt  and  procuring  a  release  of  the  in- 
cumbrance, would  be  reinvested  with  his 
whole  estate,  in  which  the  wife  would  have 
a  claim  of  dower ;  the    Court  is  further  of 
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opinion,  that  there  is  no  sufficient  evidence 
of  any  contract  or  agreement  between  said 
John  B.  l/ewis  and  his  wife,  to  make  upon 
her  a  settlement  of  the  slaves  named  in  the 
deeds  of  trust  to  Henry  Massie  and  William 
Lf  I^ewis,  for  the  benefit  of  C.  S.  I^wis, 
wife  of  J.  B.  I/ewis,  the  iirst  of  said  deeds 
dated  on  the  5th  April  1842,  and  the  second 
on  the  18th  August  1842,  in  consideration 
of  her  release  of  her  contingent  dower  in- 
terest in  the  estate  of  her  husband.  The 
loose  conversations  of  the  parties  as 
proven,  furnishes  no  evidence  of  such  a 
contract;  and  though  the  wife,  when  she 
made  such  relinquishment  as  set  forth  in 
the  deeds  referred  to,  may  have  entertained 
the  expectation  that  a  settlement  would  be 
made,  such  hope  and  expectation  cannot 
detract  from  the  effect  of  her  solemn 
relinquishment,  or  entitle  her  against 

167  creditors  *or  incumbrancers,  without 
notice  of  her  declarations  at  the  time 

of  making  such  relinquishment,  to  any 
relief  against  the  effect  thereof.  The  relin- 
quishment as  to  them  is  to  be  taken  accord- 
ing to  its  legal  effect,  as  a  voluntary  act  of 
the  wife.  The  Court  is  therefore  of  opin- 
ion, that  the  deeds  of  trust  to  Henry  Mas- 
sie and  William  L.  Lewis,  dated  the  5th 
April  1842,  and  the  18th  August  1842,  for 
the  benefit  of  said  C.  S.  Lewis,  are  null  and 
void  as  against  the  creditors  of  the  hus- 
band ;  and  cannot  be  regarded  as  valid  to 
the  extent  of  the  value  of  her  contingent 
right  of  dower. 

The  Court  is  further  of  opinion,  that  as 
the  various  incumbrances  herein  declared 
to  be  valid,  were  taken  upon  the  property 
conveyed  thereby  respectively,  and  as  there 
is  no  evidence  that  any  of  the  subsequent 
incumbrancers  look  by  express  agreement 
subject  to  the  prior  incumbrances,  the  pro- 
ceeds arising  from  the  sale  of  the  property 
are  to  be  applied  to  the  payment  of  the 
valid  incumbrances  according  to  their  sev- 
eral priorities.  The  judgment  creditors 
have  no  right  to  be  substituted  to  the  posi- 
tion occupied  by  any  of  the  incumbrances 
declared  to  be  void:  The  various  incum- 
brancers not  having  contracted  with  respect 
to  the  equity  of  redemption  alone,  have  a 
right  to  charge  the  whole  subject  not  cov- 
ered by  previous  valid  incumbrances.  Nor 
is  the  right  of  the  general  creditors  secured 
by  the  deed  to  H.  Massie,  of  the  5th  April 
1842,  to  come  in  according  to  the  order  of 
their  incumbrance,  impaired  in  consequence 
of  the  grantor  having  excepted  from  his 
warranty  the  claims  of  such  persons  as 
claimed  under  deeds  of  trust  of  record : 
Such  exception  being  merely  personal  to 
the  grantor  and  no  evidence  of  any  agree- 
ment recognizing  the  validity  of  all  previ- 
ous incumbrances. 

The  Court  is   further   of   opinion,    that 

the  sequestration  made  at   the  instance  of 

the  judgment  creditors,  did  not  change  the 

rights  of  the  parties ;  and  as  the  in- 

168  cumbrancers  *by  mortgage  or  deed  of 
trust,  were  arrested  by  such   seques- 
tration and  suit  from  proceeding  to  subject 
said   property  to  sale,  they  are  as  against 


the  judgment  creditors,  entitled  to  the  rente 
and  profits  of  the  property  from  the  time 
they  could  have  proceeded  under  their  in- 
cumbrances. The  rents  and  profits  accruing 
before  that  time  were  interests  remain- 
ing in  the  grantor,  to  which  the  judgment 
creditors  in  virtue  of  their  judgments,  ex- 
ecutions and  the  release  of  the  debtor  under 
the  insolvent  act,  are  entitled. 

The  Court  is  further  of  opinion,  that  the 
question  as  to  the  claim  for  the  value  of 
the  contingent  right  of  dower  raised  by  the 
exception  of  the  Bank  of  Virginia,  can  only 
become  material  in  the  event  of  the  real 
estate  not  producing  a  sum  sufficient  to 
pay  Thomas  P.  Lewis's  lien  for  the  pur- 
chase money,  and  the  mortgage  in  ^vour 
of  Haskell.  In  that  event,  and  as  Haskell's 
mortgage  is  subject  to  the  contingent  right 
of  dower,  there  being  no  valid  relinquish- 
ment of  dower  in  the  deed  to  him,  the  Bank 
of  Virginia  and  the  subsequent  incum- 
brancers would  be  entitled  as  against  Has- 
kell to  the  contingent  value  of  the  dower 
interest  first  relinquished  by  the  deed  for 
the  benefit  of  the  bank.  But  the  Court  per- 
ceiving that  the  fund  will  be  certainly 
ample  to  pay  off  the  two  first  incumbrances, 
there  is  no  necessity  to  make  any  enquiry 
as  to  the  value  of  such  contingent  claim 
of  dower. 

The  Court  is  further  of  opinion,  that  in 
conformity  with  the  principles  aforesaid, 
the  proceeds  arising  and  to  arise  from  the 
sale  of  the  property  in  the  proceedings 
mentioned,  and  the  interest,  rents,  hires 
and  profits  thereof,  should  be  applied  as 
follows : 

1.  Out  of  the  proceeds  of  the  sales  of  the 
perishable  property  the  debt  secured  by  the 
deed  in  favour  of  John  Cochran  should  be 
first  paid. 

2.  The  residue  of  the  proceeds  of  the  per- 

ishable property  other  than  the  f  nmi- 
169      ture  rented  with  the  springs,  *aftcr 

the  satisfaction  of  the  Cochran  debt, 
should  be  applied  to  the  judgments  of 
Caperton  and  Thomas  Henning  pro  rata. 

3.  The  proceeds  arising  from  the  sales  of 
the  slaves  and  their  increase,  together  with 
the  hires  which  have  accrued  or  shall  ac- 
crue, should  be  applied  to  the  judgments  of 
Caperton  and  Henning  as  aforesaid. 

4.  The  rents  arising  from  the  springs  and 
other  property  up  to  the  20th  March  1844, 
to  be  applied  to  the  judgments  of  Caperton 
and  Henning  as  aforesaid,  subject  however 
to  a  deduction  therefrom  of  a  sum  sufficient 
to  pay  the  debts  of  Samuel  Price  and  Joseph 
Damron,  creditors  secured  by  the  deed  to 
Henry  Massie  for  Andrew  Allen  and  others, 
of  the  5th  April  1842 ;  the  said  Price  and 
Damron  being  authorised  to  enforce  said 
deed  for  their  tienefit  on  the  5th  April 
1843. 

5.  That  an  account  should  be  taken  to  as- 
certain how  much  of  the  rents  of  real  estate 
and  furniture  ^ould  be  apportioned  after 
the  20th  March  1844,  to  each  of  these  sub- 
jects, and  the  rents  so  ascertained  and  al- 
lowed for  the  use  of  the  furniture  after  the 
20th  March  1844,  and  also  the  proceeds  aris- 
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ing  from  the  sales  of  the  furniture  to  be 
applied  to  the  payment  of  the  debt  secured 
by  the  deed  of  trust  to  Henry  Massie  to  se- 
cure James  It.  Woodville,  of  the  29th  April 
1842,  and  should  there  be  any  residue  re- 
maining of  such  rents  and  proceeds  arising 
from  the  sale  of  the  furniture,  after  satis- 
fying the  debt  secured  by  said  last  men- 
tioned deed,  such  residue  to  be  paid  over  to 
the  judgment  creditors,  Caperton  and  Hen- 
ning,  as  aforesaid. 

6.  The  rents  accruing  from  the  realty  to 
be  ascertained  as  aforesaid,  after  the  20th 
of  March  1844,  to  be  applied  to  the  debt 
due  to  the  Bank  of  Virginia  secured  by 
the  deed  to  J.  Lt.  Woodville,  of  the  16th  of 
March  1842. 

7.  The   proceeds  arising  from  the  sale  of 

so  much  of  the  real  estate  as  was  pur- 
170      chased  from  Thomas  P.  Lewis  *to  be 

applied  first  to  the  payment  of  the 
purchase  money  payable  to  the  said  Thomas 
P.  L/ewis  and  his  assignees.  And  in  apply- 
ing the  proceeds  aforesaid  to  the  payment 
of  the  purchase  money,  the  proceeds  aris- 
ing from  the  sale  of  said  Thomas  P.  Lewis's 
interest  in  the  real  estate,  other  than  the 
tract  of  159  acres,  known  by  the  name  of 
the  Sweet  springs,  embraced  in  the  mort- 
gage to  William  K.  Haskell  of  the  9th  f*eb- 
ntary  1837,  to  be  first  appropriated  for  that 
purpose ;  and  if  any  thing  remains  unpaid, 
the  balance  so  remaining  to  be  satisfied 
ont  of  the  proceeds  arising  from  the  sale  of 
the  moiety  of  said  tract  of  159  acres,  sold 
bj  Thomas  to  John  B.  Lewis;  the  Court 
being  of  opinion  that  as  Haskell's  lien 
extends  to  but  part  of  the  subject,  he  has  a 
right  to  require  the  application  of  the 
IMToceeds  in  the  manner  aforesaid,  so  as  to 
enlarge  the  fund  out  of  which  he  alone  can 
look  for  satisfaction. 

8.  After  the  payment  of  the  purchase 
money  the  residue  of  the  fund  arising  from 
the  sale  of  the  entire  tract  of  159  acres, 
knotrn  by  the  name  of  the  Sweet  springs, 
to  be  applied  to  the  payment  of  the  debt 
secnred  by  the  mortgage  to  Haskell. 

9.  After  the  satisfaction  of  the  purchase 
money  and  the  Haskell  debt,  the  residue  of 
the  fund  arising  from  the  sale  of  the  lands 
aforesaid,  and  all  the  real  estate  described 
in  the  deed  of  John  B.  Lewis  to  James  L. 
Woodville  for  the  Bank  of  Virginia,  of  the 
16th  March  1842,  to  be  applied  to  the  pay- 
ment of  the  balance  of  the  debt  due  to  said 
bank,  after  crediting  the  amount  applied 
thereto  arising  from  the  rents  as  aforesaid, 
and  the  debt  of  William  B.  Phillips  secured 
by  the  deed  to  H.  Massie  for  the  benefit  of 
Phillips  of  the  16th  March  1842 ;  and  should 
the  fund  be  insufficient  to  discharge  both 
debts  the  proceeds  to  be  ratably  divided 
between  the  debt  of  Phillips  and  the  bal- 
ance   due   to  the  bank  after  deducting  the 

credit  for  rents. 
171  *10.  The    residue    of    the  proceeds 

arising  from  the  sale  of  said  real 
estate,  to  be  applied  next  after  the  debts 
due  tlie  Bank  of  Virginia  and  Phillips  are 
satisfied,  to  the  satisfaction  of  the  debt  se- 
cured by  the  deed  to  H.   Massie  for  J.    L. 


Woodville,  of  the  4th  April  1842,  or  the  bal- 
ance unpaid  after  crediting  the  same  with 
the  rents  and  proceeds  of  the  sale  of  the 
furniture  as  aforesaid. 

11.  The  general  creditors  secured  by  the 
deed  to  H.  Massie  of  the  5th  April  1842, 
except  the  said  Price  and  Damron  who  are 
to  be  paid  out  of  the  rents  as  aforesaid,  will 
be  next  entitled  to  come  in,  the  fund  to  be 
distributed  pro  rata  among  them,  if  insuffi^ 
cient  to  pay  all  the  debts ;  and  if  any  of 
such  debts  have  been  discharged  by  any 
security,  he  is  to  be  entitled  to  stand  in  the 
shoes  of  the  creditor  paid. 

12.  Next  the  judgment  creditors  Caperton 
and  Henning  will  be  entitled  to  payment 
of  any  balance  due  on  their  judgments, 
after  crediting  the  same  with  the  proceeds 
arising  from  the  sales  of  negroes,  hires, 
personal  property  and  rents  as  aforesaid. 

13.  And  the  residue,  if  any  remain,  after 
satisfying  all  the  other  creditors,  to  be  ap- 
plied to  the  debt  due  William  L.  Lewis  in 
his  own  right,  and  the  debt  due  to  him  as 
trustee  of  C.  S.  Lewis,  secured  by  his  mort- 
gages, which  though  void  as  against  subse- 
quent incumbrancers  of  the  whole  subject, 
and  creditors,  is  good  as  between  the  par- 
ties. 

14.  And  lastly,  if  any  surplus  should  re- 
main after  the  payment  of  all  of  said  in- 
cumbrances and  judgments,  the  same  or  so 
much  thereof  as  may  be  equal  in  value  to 
the  price  of  the  slaves  and  their  increase, 
to  be  settled  and  secure^  upon  C.  8.  Lewis, 
the  wife  of  John  B.  Lewis,  to  be  held  ac- 
cording to  the  terms  and  stipulations  of  the 
deed  of  the  5th  of  April  1842,  as  explained 

by  the  deed  of  the  18th  August  1842. 
172  *But  before  any  distribution  is 
made,  the  sums  heretofore  allowed 
under  interlocutory  orders,  are  to  be  de- 
ducted, and  all  the  costs  incurred  in  the 
inrosecution  .  of  these  suits  in  said  Circuit 
court,  are  to  be  paid  out  of  the  funds  aris- 
ing and  to  arise  from  sales  and  rent  of  real 
estate,  the  sales  and  rent  of  perishable 
property,  and  sales  and  hires  of  negroes ; 
the  three  funds  to  contribute  ratably  to  the 
payment  of  the  costs  in  the  Circuit  court. 

It  is  therefore  adjudged  and  ordered  that 
said  decree,  so  far  as  it  conflicts  with  the 
principles  herein  above  declared,  is  errone- 
ous, and  that  the  same  be  reversed  and  an- 
nulled; and  that  the  appellees  in  the  case 
of  Lewis  and  wife  and  others  against  Caper- 
ton and  others,  as  the  parties  substan- 
tially prevailing,  recover  of  the  appellants 
their  costs  here  expended,  and  that  the  ap- 
pellants in  the  other  cases  recover  of  the 
appellees  their  costs  here  expended. 

And  this  cause  is  remanded  with  instruc- 
tions, to  direct  an  account  to  ascertain  the 
proportions  of  rent  to  be  credited  to  the 
real  and  personal  fund  as  aforesaid;  and 
also  to  ascertain  the  whole  amount  of  funds 
in  hand  and  arising  from  the  sales  to  be 
directed,  which  will  remain  for  distribution 
after  deducting  the  sums  heretofore  allowed 
by  the  Court,  and  all  costs ;  and  the  amount 
of  the  several  debts  towards  which  the  same 
is   to  be  applied ;  that  a  proper  conveynace 
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be  executed  by  the  said  Thomas  P.  I^ewis, 
or  a  commissioner,  to  the  said  John  B. ,  and 
acknowledged  and  filed,  so  that  when  a  sale 
is  made  and  confirmed,  the  same  may  be 
withdrawn  and  recorded;  and  that  in  the 
meantime  commissioners  to  be  appointed 
by  the  Court  be  decreed  to  make  sale  of 
the  real  property  embraced  in  the  several 
mortgages  and  deeds  of  trust  herein  declared 
to  be  valid,  and  after  allowing  a  proper 
time  to  redeem  the  property  by  payment  of 
the  debts  charged  thereon,  and  also  to  make 

sale  of  the  perishable  property  un- 
173      sold,  the   furniture,  *and   the   slaves 

named  in  the  deeds  of  January  11th, 
1839,  and  of  April  5th,  1842,  together  with 
their  increase;  the  slaves  and  personal 
property  to  be  sold  for  cash ;  and  the  real 
estate  to  be  sold  in  the  following  order: 
first,  the  tract  of  159  acres  known  as  the 
Sweet  springs  tract ;  second,  the  residue  of 
the  tracts  of  which  said  Thomas  P.  and 
John  B.  Lewis  were  joint  owners,  dividing 
such  residue  in  such  mode  as  will  be  best 
calculated  to  enhance  the  price ;  third,  any 
other  lands  of  John  B.  1/ewis  embraced  in 
the  deed  of  trust  to  secure  the  Bank  of  Vir- 
ginia ;  the  sales  of  the  real  estate  to  be  on 
a  credit  of  1,  2,  3  and  4  years,  the  purchasers 
giving  bond  and  good  security  for  the 
amount  of  the  purchase  money ;  and  a  lien 
being  retained  on  the  lands  sold  for  the 
security  thereof,  and  that  said  commis- 
sioner report,  Ac. 

DANIEL,  Jm  concurred  in  all  respects, 
in  the  opinion  of  the  Court,  except  as  to 
the  deed  of  trust  of  the  11th  day  of  March 
1842,  made  to  secure  the  debt  of  Cochran. 
The  want  of  a  schedule,  the  vague  manner 
in  which  the  property  is  described,  the 
perishable  character  of  said  property,  the 
long  time  given  before  a  sale  could  be  made, 
and  the  circumstances  under  which  the 
deed  was  executed,  rendered  it  in  his  opin- 
ion fraudulent  and  void,  as  a  security  for 
the  payment  of  the  debt  to  secure  which  it 
purports  to  have  been  made. 

BALDWIN,  J. ,  dissented  from  so  much  of 
the  opinion  of  the  Court  as  avoids  the  mort- 
gage security  given  by  J.  B.  Lewis,  of  the 
24th  day  of  February  1842,  in  regard  to  the 
debt  due  to  William  L.  Lewis. 


174       *Wad8worth  &  als.  v.  Allen  &c. 

October  Term,  1851,  Bicbmond. 

[66  Am.  Dec.  187.1 

(Absent  Cabxlu  P.) 

I.  Letters  of  Credit— MIstske  In  Address— Cue  at  Bar. 

—A  letter  of  credit  addressed  to  W  &  W  may  be 
proved  to  bave  been  Intended  for  W,  W  &Co.,  so 
as  to  bold  tbe  writer  bound  to  tbe  latter  upon  it 
a.  5aiBe— SpecHlcatloiM  by  Onarantor— Effect  of  Com- 
pUaoce.— A  fimarantor  may  specify  in  tbe  letter  of 
credit  wbicb  be  ffives,  tbe  terms  on  wbicb  be  will 
be  bonnd;  and  if  tbese  terms  are  complied  witb  be 
is  bound,  tbouffb  tbe  law,  in  tbe  absence  of  all 
prescription  of  terms  in  bis  letter  of  credit,  would 
bave  prescribed  tbe  performance  of  otber  acts  by 


tbe  party  seeking  to  subject  blm  upon  bis  guar- 
anty. 

3.  Onaranty—Notloe  of  AcoapCanco— Wahror.— A  guar- 
antor undertaklnir  to  pay  upon  recelvinc  reason- 
able notice  of  tbe  failure  of  tbe  principal  debtor  to 
pay  tbe  debt  wben  due.  dispenses  witb  notice  of 
tbe  acceptance  of  tbe  gnaranty  by  tbe  parties  to 
wbom  it  Is  addressed;  even  if  tbe  law  would  hare 
required  sucb  notice. 

4.  Sane— Reasonable  Notice  of  Deiaalt  of  Ptladpal- 
Qoestlon  for  Jory.—Wbat  is  reasonable  notice  of 
tbe  failure  of  tbe  principal  to  pay  is  a  question  for 
tbe  jury  upon  tbe  testimony. 

8.  Same— Takloff  Other  Secartty  for  DeM— BUbct  ea 
Ooarantor.— Tbe  fact  tbat  tbe  principal  ffave  bis 
bond  for  tbe  goods  be  purcbased  did  not  release 
tbe  guarantor. 

This  was  an  action  brought  in  the  Cir- 
cuit court  of  Cumberland  county  by  John 
E.  Wads  worth,  Daniel  B.  Turner  and 
George  S.  Palmer,  surviving  partners  of 
themselves  and  Orren  Williams,  late  mer- 
chants and  partners  doing  business  under 
the  name  of  Wadsworth,  Williams  and  Co. 
against  Charles  B.  Allen  and  William 
Phaup.  The  declaration  counted  on  the 
following  letter  of  credit : 

175  ♦Raines'  Tavern,  October  27th,  1840, 
Messrs.  Wadsworth  &  Williams,  Rich- 
mond. 

Gentlemen, 

Please  to  deliver  to  Mr.  Daniel 
Totty,  or  to  his  order,  merchandise  to  an 
amount  not  exceeding  in  value,  in  the 
whole,  five  hundred  dollars;  and  on  your 
so  doing,  we  hereby  hold  ourselves  ac- 
countable to  you  for  the  payment  of  the 
same,  in  case  Mr.  Daniel  Totty  shoald  not 
be  able  so  to  do,  or  should  make  default ;  of 
which  default  you  are  required  to  g-ive  us 
reasonable  and  proper  notice. 
Your  obd't  serv'ts, 

Charles  B.  Allen, 
William  Phaup. 

On  the  trial  of  the  cause,  after  the  above 
paper  had  been  read,  and  the  handwriting 
of  the  defendants  proved,  the  plaintiffs 
offered  to  read  the  deposition  of  William  B. 
Isaacs,  which  had  been  taken  by  consent  to 
be  read  as  evidence  on  the  trial,  subject  to 
any  legal  objections  to  which  the  testimony 
would  be  subject  if  given  in  Court.  Where- 
upon the  defendants  moved  the  Conrt  to 
strike  out  the  following  passages,  viz : 

<*That  the  said  John  £.  Wadsworth  and 
Orren  Williams  had,  previous  to  the  year 
1840,  transacted  business  as  merchants  and 
partners  under  the  name  of  Wadswrorth  A 
Williams;  which  firm  was  dissolved  in  the 
year  1836,  and  succeeded  by  the  said  Wads- 
worth, Williams  and  D.  B.  Turner,  tinder 
the  name  of  Wadsworth,  Williams  A  Co. ; 
and  in  1839  they  were  succeeded  by  the  same 
parties  and  George  S.  Palmer ;  the  name  of 
the  firm  continuing  as  last  mentioned,  l^e 
plaintiffs  were  frequently  addressed  and 
spoken  of  as  Wadsworth  A  Williams,  but 
that  was  not  the  style  of  the  firm  in  1840^ 
nor  has  it  been  since  1836 ;  bnt  the  suc- 
cessors were  in  the  habit  of  recog'nis- 

176  ing  letters   and  orders  addressed  *to 
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Wadsworth  A  Williams,  aa  intended  for 
themselves;  and  of  actings  under  them. 
That  the  said  Wadsworth  A  Williams  were 
not,  either  jointly  or  separately,  engag^ed 
in  the  sale  of  merchandise  on  their  indi- 
vidual account,  or  in  any  other  connexion 
after  the  year  1836,  except  as  members  of 
the  firm  of  Wadsworth,  Williams  A  Co.'' 

The  Court  sustained  the  motion,  and  ex- 
cluded the  evidence ;  and  the  plaintiffs  ex- 
cepted. 

The   plaintiffs   then   proved,   that  in  the 
year  18^,  Orren  Williams  then  beings  alive, 
IMniel  Totty  of  the  county  of  Cumberland, 
exhibited  to  the  concern  of  Wadsworth,  Wil- 
liams &  Co.  the  letter  of  credit  above  given. 
That  on   the  faith   of  that  letter  they  sold 
and  delivered  to  Totty  goods  to  the  value  of 
^96  dollars  47  cents,  for  which  they  took  his 
bond  dated  the  30th  of  October,  payable  in 
six  months.     That  on  the  30th  of  April  1841, 
they  wrote  to  Messrs.    Allen   and   Phaup, 
referring  to  the  letter  of  credit,  stating  the 
amount  of  Totty's  purchases  upon  the  faith 
of  that  letter ;  and  that  the  money  was  due 
that  day  and  had  not  been  paid :  But  there 
was   no  proof  that  the  letters  had  been  re- 
ceived.   They  proved   further,    that  on  the 
31st   of   May  1841,    their  agent   called   on 
Phaup,  at  his  house,  and  informed  him  that 
the  money  had  not  been  paid  by  Totty,  and 
asked  for  i>ayment  of  it  by  Phaup.    That 
on  the  same  day  the  agent  went  to  the  house 
of  Allen,  to  see   him   on  the  same  subject ; 
but  he  was  not   at  home.    That  the  agent 
saw  Allen  at  the  March   term  of  the  <>>urt 
for  1842,  when  he  attended  as  a  witness  in 
the  case,  when  Allen   told   him   that  Totty 
had  placed  claims  in   Allen's   hands  to  pay 
the  said  debt.    That  he  saw  Allen  again  in 
1842,  when  Allen  told   him    that  he  did  not 
then    have   the  money  to  pay  the  debt,  but 
that  he  would  pay   it  in  a  short  time  if  the 
agent  would  have  the  suit  dismissed.     And 
it  i^as  also  proved  by   the   plaintiffs'  coun- 
sel, that  either  at   the  June  or  July 
177      term  of  the  *County  court  of  Cumber- 
land in  1841,  he  met  with  the  defend- 
ant Allen,  and  exhibited   to  him   the  letter 
of  credit  and  bond  of  Totty,  and  informed 
him  that  he  held  them  for  collection. 

After  the  plaintiffs  had  introduced  theif 
evidence  the  defendants  moved  the  Court 
to  exclude  from  the  jury  the  letter  of  credit 
hereinbefore  mentioned,  as  incompetent  to 
charge  the  defendants  in  this  cause ;  which 
motion  the  Court  sustained,  and  excluded 
the  letter;  and  the  plaintiffs  again  ex- 
cepted. 

There  was  a  verdict  and  judgment  for  the 
defendants;  whereupon  the  plaintiffs  ap- 
plied to  this  Court  for  a  supersedeas,  which 
yrsLA  allowed. 

I^yons,  for  the  appellants. 
Garland,  for  the  appellees. 

AI^I^B/N,  J.,  delivered  the  opinion  of  the 
Conrt. 

It  seems  to  the  Court  here  that  although 
the    sruaranty   offered   in   evidence  by  the 


plaintiffs  in  error  was  addressed  to  Wads- 
worth A  Williams,  and  not  to  the  plaintiffs 
in  error,  Wadsworth,  Williams  A  Co.,  yet 
it  was  competent  for  the  plaintiffs  in  error 
to  prove  that  at  the  time  the  same  was  so 
addressed  to  Wadsworth  A  Williams,  they 
were  partners  in  the  firm  of  Wadsworth, 
Williams  A  Co. ;  and  were  not  engaged  in 
the  mercantile  business  on  their  own  ac- 
count, or  in  connection  with  any  other 
mercantile  firm  in  the  city  of  Richmond ; 
and  that  said  letter  of  guaranty  being  pre- 
sented to  the  plaintiffs  in  error  the  same 
was  accepted  by  them,  and  the  goods  fur- 
nished for  the  price  of  which  this  suit  was 
brought.  The  Court  is  therefore  of  opin- 
ion, that  as  the  evidence  set  forth  in  the 
first  bill  of  exceptions  taken  by  the  plain- 
tiffs in  error  on  the  trial  of  the  issue,  tended 
to  prove  the  facts  aforesaid,  the  Circuit 
court  erred  in  excluding  the  same  from  the 
jiiry. 

178  *And  it  further  seems  to  the  Court, 
that  said  Circuit  court  erred  in  ex- 
cluding from  the  jury  as  evidence  the  said 
letter  of  credit  in  the  second  bill  of  excep- 
tions mentioned,  as  incompetent  to  charge 
the  defendants  in  error.  By  the  terms  of 
the  letter  of  credit  the  defendants  in  error 
waived  all  right  to  notice  of  the  acceptance 
of  the  guaranty,  if  they  would  otherwise 
have  been  entitled  to  require  it ;  a  question 
upon  which  the  Court  expresses  no  opinion. 
By  their  engagement  the  defendants  in 
error  agreed  to  hold  themselves  accountable 
for  the  payment  of  the  price  of  the  goods 
to  an  amount  not  exceeding  the  sum  therein 
mentioned,  in  case  the  purchaser  should  not 
be  able  to  pay  for  the  same  or  make  default ; 
of  which  default  they  required  reasonable 
and  proper  notice  to  be  given  them.  It  was 
competent  for  the  defendants  in  error  to 
specify  the  conditions  upon  which  their 
accountability  should  depend ;  and  having 
done  so,  if  those  conditions  have  been  com- 
plied with,  they  cannot  object  the  failure 
of  the  plaintiffs  in  error  to  comply  with 
other  terms  which  the  law  might  have  im- 
posed, but  a  compliance  with  which  the 
defendants  in  error  have  waived. 

Whether  there^  was  reasonable  and  proper 
notice  of  the  default,  was  a  question  for 
the  jury  upon  the  testimony,  upon  proper 
instructions  from  the  Court. 

Nor  did  the  fact  that  the  purchaser  gave 
his  bond  for  the  price  of  the  goods  discharge 
the  defendants  in  error  from  liability  on 
their  guaranty ;  the  question  between  them 
and  the  plaintiffs  in  error  being  not  what 
evidence  of  the  debt  the  latter  may  have 
taken  from  the  purchaser,  but  whether  the 
price  of  the  goods  has  been  paid  at  the 
time  stipulated  in  the  contract  of  sale. 

It  is  therefore  considered  that  said  judg- 
ment is  erroneous,  and  that  it   be   reversed 
with   costs   to    the  plaintiffs  in  error,  and 
that  the  verdict  be  set  aside,  and  the  cause 
remanded  for  a  new  trial  of  the  issues 

179  joined ;  *on    which   trial  the  part  of 
the   deposition   of  William  B.  Isaacs, 

as  set  forth  in  the   first  bill  of  exceptions. 
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and  the  letter  of  guaranty  referred  to  and 
set  forth  in  the  second  bill  of  exceptions, 
if  again  offered  in  evidence,  and  not  ob- 
jected to  for  any  other  cause  than  is  dis- 
closed by  said  bills  of  exceptions,  are  to  be 
permitted  to  go  in  evidence  to  the  jury. 


Jones  &c.  V.  Myrick's  Ex'ors. 

Myrick's  Ex'ors  v.  Epes  &  als. 

October  Term,  1851,  Rictamond. 

(Absent  Cabvll,  P.) 

I.  Forfeited  Porthcomlof  Bond— Prom  What  Time  a 
UoQ  on  Land  *— A  forthcoming  bond  forfeited  has 
the  force  of  a  judgment  so  as  to  create  a  Uen  upon 
the  lands  of  the  oblicrors,  onlv  from  the  time  the 
bond  is  returned  to  the  clerk's  office. 

a.  Same-rProMiniptlon  mt  to  Rctnm.— There  beinff 
no  evidence  that  the  bond  was  returned  to  the 
clerk's  office  before  the  day  on  which  there  was 
an  award  of  execution  thereon  by  the  Ck>urt,  it 
win  be  resrarded  as  having  been  returned  to  the 
office  on  that  day. 

3.  SaflM^Judgment  by  Confession— Priority .t—A  J  udff- 
ment  confessed  in  Court  in  a  pending  suit  and  the 
oath  of  Insolvency  taken  thereon  by  the  debtor 
upon  his  surrender  by  his  ball,  has  relation  to  the 
first  moment  of  the  first  day  of  the  term;  but  a 

*  forfeited  forthcoming  bond  which  is  not  returned 
to  the  clerk's  office  until  some  day  in  the  term 
after  the  first,  when  there  is  an  award  of  execu- 
tion thereon,  has  no  relation;  and  therefore  the 
assignment  by  operation  of  law  under  the  first 


'Forfeited  Forthcoming  Bonds— From  What  Time  a 
Uen  upon  Land.— For  the  proposition  that  a  for- 
feited forthcoming  bond'ls  a  lien  upon  land  from 
the  date  of  Its  return  to  the  clerk's  office,  see  the 
principal  case  cited  In  Terry  v.  Wooding,  2  P.  &  H. 
188:  Cabell  V.  Given.  80  W.  Va.770,5  S.  E.  Rep.  447, 
448.  For  all  matter  pertaining  to  forthcoming 
bonds,  see  monographic  note  on  "Statutory  Bonds" 
appended  to  Ooolsby  v.  Strother,  21  Oratt.  107. 

tJudgments— Relation  Back.— In  Hockman  v.  Hock- 
man.  93  Va.  457,  26  S.  E.  Rep.  534.  it  is  said:  "At 
common  law,  all  judgments  were,  by  legal  fiction,  it 
is  said,  supposed  to  be  entered  on  the  first  day  of 
the  term  of  the  court  at  ^hich  they  were  recovered. 
This  rule  has  always  prevailed  in  this  state  when- 
ever the  action,  in  which  the  judgment  was  ren- 
dered, was  in  such  condition  that  it  might  have  been 
then  tried,  if  it  had  happened  to  occupy  the  first 
place  on  the  docket.  And  the  law,  not  regarding 
fractions  of  a  day,  the  lien  of  a  judgment  began  by 
relation  at  the  first  moment  of  the  first  day  of  the 
term.  The  Mutual  Assurance  Society  v.  Stanard. 
4  Munf.  530;  Coutts  v.  Walker,  2  Leigh  266;  Sklpwith 
V.  Cunningham,  8  Leigh  271:  Horsley  v.  Garth,  2 
Gratt  474:  Withers  v.  Carter,  4  Gratt  407;  Jonea  v, 
Myrick's  ETor,  8  CfraU.  179;  Brockenbrough  v. 
Brockenbrough,  SI  Gratt.  680;  Yates  and  Ayersv. 
Robertson  &  Berkeley,  80  Va.  476;  and  Janney's 
Ex'or  V.  Stephen*8  Adm'r,  2Pat&H.  11." 

The  principal  case  was  also  cited  on  this  point  in 
Yates  V.  Robertson,  80  Va.  477.  See  also,  foot-note  to 
Brockenbrough  v.  Brockenbrough,  81  Gt^tt.  580. 

As  to  Judgments  by  confession,  see  monographic 
note  on  "Judgments  by  Confession"  appended  to  [ 
Richardson  v.  Jones,  12  Gratt.  58.  j 


has  preference  over  the  lien  of  the  forthcomioc 
bond. 

4.  5ame  —  OUIgors    Insolvent  —  Equity     Practioe.$~ 

Though  a  forthcoming  bond  is  forfeited,  and  not 
quashed,  yet  in  equity  the  lien  of  the  orlcinil 
judgment  still  exists;  and  if  the  obligors  in  the 
bond  prove  insolvent,  so  that  the  debt  ia  not  paid, 
a  Court  of  law  will  quash  the  bond  so  as  to  rerlre 
the  lien  of  the  original  judgmenL    And  a 

180      Court  of  equity,  having  jurisdiction  *of  the 
subject,  will  treat  the  bond  as   a   nullity, 
and  proceed  to  give  such  relief  as  the  creditor  is 
entitled  to  under  his  original  judgment. 

5«  Sale  of  Lands  Sab|ect  to  Lien-Order  of  UaUllty 
between  Alienees.!— Lands  subject  to  a  judgment 
lien  which  have  been  sold  or  encumbered  by  the 
debtor,  are  to  be  subjected  to  the  satlsf  action  of 
the  judgment  in  the  inverse  order  in  point  of  time 
of  the  alienations  and  incumbrances:  The  land 
last  sold  or  encumbered  being  first  subjected. 

6.  Same-Same— Waiver  of  Right  against  AHsasa 
Primarily  Llabio-Blfect— A  judgment  creditor 
having  by  his  conduct  waived  or  lost  his  right  to 
subject  the  land  first  liable  to  satisfy  his  jadg- 
ment,  is  not  entitled  to  subject  the  lands  next 
liable  for  the  whole  amount  of  his  judgment  bat 
only  for  the  balance  after  crediting  thereon  the 
value  of  the  land  first  liable. 


tEqnlty  Practice— Forfeited  Forthcooitag 
Obligors  Insolvent.— BuBKB,  J.,  in  delivering  the 
opinion  of  the  court  in  Rhea  v.  Preston,  75  Va.  774, 
said:  "A  forfeited  forthcoming  bond  stood  as  a 
security  for  the  debt,  and  though,  while  in  force,  no 
execution  can  be  taken  out  or  other  proceedings  be 
had  at  law  to  enforce  the  original  judgment :  yet 
the  bond  is  not  an  absolute  satisfaction.  For  If  it 
be  faulty  on  its  face,  or  the  security  when  taken  be 
insufficient,  or  the  obligors,  though  solvent  when 
the  bond  is  taken,  become  insolvent  afterwards, 
the  plaintiff  may,  for  these  or  other  good  reasons, 
on  his  motion,  have  the  bond  quashed  and  be  re- 
stored to  his  original  judgment  And  though  the 
bond  be  not  quashed.  If  it  appear  that  it  may  prtvp- 
erly  be,  a  court  of  equity,  which  looks  to  substance 
rather  than  form,  and.  when  occasion  requires, 
treats  that  as  done  which  ought  to  be  done,  will 
regard  the  bond  as  a  nullity,  and  the  original  judg- 
ment In  full  force.  Garland  and  Others  ▼.  Lynch. 
1  Rob.  Rep.  645 ;  Jones,  etc.,  v.  livriete  Bx^ors,  8  Oratt. 
i79, 211,  s»."  See  also.  Cooper  v.  Daugherty,  85  Va 
861,  7  S.  £.  Rep.  387,  citing  the  principal  case. 

SSale  of  Lands  Subject  to  Uen-Order  of  UniMtj 
between  the  AUenees.— In  McClaskey  v.  O'Brien.  M 
W.  Va.  889,  the  principal  case  was  cited  to  the  point 
that,  where  land,  which  is  subject  to  the  Uen  of  a 
mortgage  or  other  paramount  encumbrance,  is 
sold  in  parcels  successlveb'  to  different  persona,  the 
buyers  are  prima  facie  chargeable  in  the  Inverse 
order  of  alienation.  Again,  In  Gracey  r.  Myers,  15 
W.  Va.  208,  It  is  said  :  "In  Henkle's  Ex'ur,  etc,  v. 
AUstadt  ei  al.,  4  Gratt  284,  it  was  held,  that  where  a 
tract  of  land  is  subject  to  a  mortgage,  and  the 
owner  of  the  land  sells  a  part  thereof,  and  conveys 
It  with  general  warranty,  and  then  sells  the  re- 
mainder of  the  tract,  'the  part  last  sold  is  primarily 
liable  for  the  satisfaction  of  the  mortea^e  debt.' 
See  also,  Jonee,  etc.,  v.  Myricte  JBx'ore,  8  Oratt,  m.'^ 
The  principal  case  was  also  cited  as  aathorlty  on 
this  point  in  Kelly  v.  Hamblen,  08  Va.  m.  96  &  X. 
Rep.  401. 
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7.  Decroe— Concliuloa  as  to  Judfinent  Credltorl— C«m 

•tBar.— A  Jiidffinent  creditor  liavlnff  the  prior  lieu 
on  tbe  lands  of  tats  debtor.*  files  a  bill  against  bis 
debtor  and  otber  creditors  havlnfir  Incumbrances 
on  bis  debtor*s  lands.  Peudluir  tbis  suit  another 
creditor  of  tbe  same  debtor  flies  a  bill  asralnst  him 
and  his  creditors,  and  amour  them  the  judflrment 
creditor,  seelEinsr  to  subject  the  lands  under  his 
lien;  and  in  this  suit  the  proceeds  of  the  whole 
lands  which  were  sold  by  the  sheriff  under  the 
insolYcnt  laws,  or  by  the  trustees  in  the  deeds, 
are  distributed  by  the  decree  of  the  Oourt  to 
other  creditors.  The  judffment  creditor  after- 
wards matures  his  suit  and  brinvs  it  on  for  hear- 
ing. 

dttiBo-5ame— Sane.— Hxld:  That  the  decree  in  the 
other  cause  concludes  him,  so  that  he  is  not 
entitled  to  recover  from  the  creditors  who 
received  them,  the  proceeds  of  the  land  sold  by 
the  sheriff:  nor  Is  he  entitled  to  have  the  land 
sold,  as  affainst  the  purchaser  thereof. 

On  the  24th  of  June  1828  John  Myrick  in- 
stituted a  suit  in  the  late  District  court  of 
chancery  at  Richmond  against  William  D. 
Epes  and  others,  the  creditors  of  Bpes. 
The  bill  was  filed  at  the  following  August 
rules,  and  charged  that  at  the  September 
term  of  the  Superior  court  of  Nottoway 
county,  in  the  year  1827,  he  recovered  a 
judgment  against  Bpes  for  1160  dollars  1 
cent,  with  interest  thereon  from  the  12th 
of  May  1827,  and  7  dollars  51  cents  costs. 
That  an  execution  issued  on  this  judgment 
and  was  levied,  and  a  forthcoming  bond 
was  given  by  Epes  with  Samuel  6.  Wil- 
liams and  Joseph  G.  Williams  as  his  sure- 
ties; and  was  forfeited.  That  this  bond 
bore  date  the  25th  of  October  1827, 
181  *and  was  forfeited  on  the  first  Thurs- 
day in  December  following.  That  a 
judgment  was  obtained  on  this  forthcoming 
bond  at  the  April  term  of  the  Superior 
court  in  1828;  but  that  both  principal  and 
atireties  were  insolvent. 

The  bill  further  charged  that  at  the  time 
of  executing  the  forthcoming  bond  Bpes 
was  possessed  of  several  tracts  of  land  in 
the  county  of  Nottoway,  in  all  but  one  of 
which  he  had  but  a  life  estate ;  that  was  a 
tract  of  eigiit  hundred  acres  on  which  he 
resided;  and  that  he  also  owned  a  tract  in 
the  county  of  Dinwiddle  in  which  he  had  a 
life  estate.  And  that  when  the  forthcoming 
bond  was  forfeited  there  were  no  other  liens 
on  the  land  than  that  created  by  the  for- 
feitture  of  the  bond.  That  Epes  was  very 
much  embarrassed,  and  from  the  14th  of 
February  1828  to  the  25th  of  April,  he  ex- 
ecuted five  several  deeds  of  trust  which 
were  recorded  anterior  to  the  April  term  of 
the  Superior  court.  And  that  at  the  April 
term  of  the  Court  Epes  took  the  oath  of  an 
insolvent  debtor  in  several  cases. 

The  bill  further  stated  that  the  deed  con- 


See  further  on  this  subject,  foot-note  to  Alley  v. 
Borers.  10  Oratt.  880,  and  cases  there  cited. 

tPggrces  CoaclMsiveness.— See  principal  case  cited 
and  approved  in  Tilson  v.  Davis,  88  Qratt.  104,  105. 
See  monorraphic  note  on  *'Decrees"  appended  to 
Evans  v.  Spurffin,  11  Gratt  61& 


veying  the  Dinwiddle  land  was  not  recorded 
until  two  days  after  the  oath  of  insolvency 
had  been  taken  by  Epes ;  and  that  this  land 
had  been  sold  and  conveyed  by  the  sheriff 
to  satisfy  the  judgments  on  which  Epes 
had  taken  the  oath  of  insolvency.  That 
although  the  plaintiff's  lien  was  prior  to 
that  under  which  this  land  was  sold,  yet 
he  was  not  disposed  to  interfere  with  said 
land  if  he  could  be  decreed  his  money,  to 
be  raised  from  the  other  tracts,  as  they 
would  produce  much  more  than  sufficient 
for  this  purpose ;  and  as  to  this  matter  he 
submitted  to  the  Court  to  decide  as  equity 
should  dictate. 

The  bill  further  charged  that  an  execution 
issued  on  the  judgment  recovered  on  the 
forthcoming  bond  aforesaid  which  went 
into  the  hands  of  the  sheriff  of  Dinwiddle, 
whose  return  thereon  was  referred  to  as 
shewing  that  the  plaintiff  was  entitled 

182  to  have  the  slaves  *^mentioned  therein 
subjected   to   the  satisfaction   of  his 

debt,  the  sheriff  returning  that  he  had  seen 
the  slaves  and  endeavoured  to  levy  upon 
them,  but  that  they  bad  run  from  him  and 
hid  themselves,  and  had  gone  into  the 
county  of  Nottoway.  That  at  the  same 
term  of  the  Superior  court  of  Nottoway  the 
plaintiff  had  recovered  another  judgment 
against  Epes,  that  an  execution  was' issued 
thereon  which  went  into  the  hands  of  the 
sheriff  of  Dinwiddle,  and  the  same  return 
was  made  upon  it  as  upon  the  other,  except 
that  a  part  of  the  money  was  made.  That 
the  slaves  mentioned  in  the  return  of  the 
sheriff  on  these  executions  were  not  em- 
braced in  any  deed  recorded  in  Dinwiddle 
county  before  the  executions  went  into  the 
hands  of  the  sheriff  of  that  county,  in  which 
the  slaves  were  living  at  the  time.  That 
the  slaves  were  therefore  liable  to  sat- 
isfy the  plaintiff's  debts;  if  not  in  prefer- 
ence to  those  creditors  at  whose  suit  Epes 
took  the  oath  of  insolvency,  certainly  he 
will  be  entitled  to  any  balance  arising 
from  the  sale  of  these  slaves,  towards  the 
satisfaction  of  his  said  executions,  and  in 
the  first  place  to  the  satisfaction  of  the 
balance  due  on  the  latter. 

The  bill  made  William  D.  Epes,  the  trus- 
tees and  creditors  in  the  several  deeds,  and 
the  creditors  at  whose  suit  the  insolvent 
debtor's  oath  was  taken  by  Epes,  defend- 
ants, and  prayed  for  a  sale  of  the  lands  to 
satisfy  any  prior  liens ;  that  the  slaves  too 
might  be  sold,  and  the  proceeds  distributed 
according  to  the  rights  of  the  parties ;  and 
that  as  the  creditors  at  whpse  suit  Epes 
took  the  oath  of  insolvency,  had  obtained 
the  proceeds  of  the  land  in  Dinwiddle,  that 
the  plaintiff's  small  judgment  might  be 
satisfied  out  of  the  proceeds  of  the  slaves ; 
and  for  general  relief. 

Of   the   deeds   executed    by    William   D. 

Epes,  one  bore  date  the   14th   of  February 

1828,  and  by  it  he  conveyed  to  Francis  Epes 

the  tract  of  eight  hundred  acres  of  land  in 

the  county  of  Nottoway,   of  which  he 

183  owned   *the   fee,    and   a    number  of 
slaves,    in   trust   to   secure  David  G. 

Williams   and   Edward    Bland,   as  his  en- 


487 


8  QRATT. 


Virginia  Rsports,  Annotatsd. 


184.  186,  180 


dorsera  upon  a  note  for  4300  dollars,  dis- 
counted at  the  Bank  of  Virginia  at 
Petersburg*.  Another  deed  bore  date  the 
25th  of  April  1828,  and  by  it  WilUam  D. 
Epes  conveyed  to  Bartelot  P.  Todd  another 
tract  in  the  county  of  Nottoway  containing 
four  hundred  and  eighty  acres,  and  the  tract 
in  Dinwiddle  containing  twelve  hundred 
acres,  in  both  of  which  he  held  but  a  life 
estate,  and  also  a  number  of  slaves,  in  trust 
to  secure  to  Archer  Jones  the  payment  of  a 
debt  of  4420  dollars.  And  another  deed  bore 
the  same  date,  by  which  William  D.  Epes 
conveyed  to  the  same  trustee  his  crops  on 
hand  in  Nottoway  and  Dinwiddle,  and  also 
the  growing  crops,  with  his  household  and 
kitchen  furniture,  stock,  &c.,  and  a  tract 
of  seventy-five  acres  of  land  in  which  he 
held  a  life  estate,  to  secure  a  debt  of  366 
dollars  50  cents,  due  to  Eklward  Bland,  and 
to  indemnify  li^rancis  Cpes  as  his  surety  to 
the  amount  of  3940  dollars.  A  fourth  deed 
was  of  the  same  date,  and  conveyed  to  Todd 
any  balance  that  might  remain  in  his  hands 
of  the  proceeds  of  the  property  conveyed  to 
secure  the  debt  due  to  Archer  Jones,  aft^ 
the  payment  of  that  debt,  in  trust  to  secure 
a  number  of  his  creditors  among  whom  was 
John  Myrick.  All  these  deeds  were  lodged 
with  the  clerk  of  the  County  court  of  Not- 
toway on  the   26th  of  April,  to  be  recorded. 

The  Superior  court  of  Nottoway  seems  to 
have  commenced  its  term  on  the  next  day ; 
and  on  the  28th  William  D.  Epes  was  surren- 
dered into  custody  by  his  bail  in  six  several 
actions  pending  against  him  in  that  Court, 
and  he  thereupon  took  the  oath  of  an  in- 
solvent debtor,  and  was  discharged.  On  the 
same  day  the  plaintiff  Myrick  obtained  an 
award  of  execution  on  the  forthcoming  bond 
which  had  been  taken  upon  his  execution 
against  Epes,  and  at  the  same  term  he  re- 
covered a  judgment  against  Bpes  for 
184  262  doUars  62  cents,  with  *interest 
and  costs.  On  the  first  of  these  ex- 
ecutions the  sheriff  of  Dinwiddle  returned 
that  he  went  to  the  plantation  of  Bpes  in 
the  county  of  Dinwiddle,  on  the  3d  of  May, 
when  he  saw  several  slaves  whom  he  named 
in  his  return ;  and  that  he  exerted  himself 
to  levy  the  execution  upon  them ;  but  that 
they  all  ran  for  the  woods  and  secreted  them- 
selves, so  that  he  could  not  find  them. 

The  deed  conveying  the  land  in  the 
county  of  Dinwiddle  to  secure  the  debt  due 
to  Archer  Jones,  was  not  recorded  in  that 
county  until  after  Epes  had  taken  the  oath 
of  insolvency.  The  sheriff  therefore  pro- 
ceeded on  the  2d  of  July  1828,  to  sell  the 
life  estate  of  Epes  in  the  land,  when  Jones 
became  the  purchaser  at  the  price  of  753 
dollars  75  cents  net ;  and  it  was  conveyed 
to  him  by  the  sheriff.  It  was  after  this 
sale  and  conveyance  that  the  bill  of  the 
plaintiff  was  filed. 

The  only  defendant  who  answered  the 
bill  was  David  G.  Williams,  who  was  the 
surety  secured  by  the  first  of  the  before 
mentioned  deeds.  He,  whilst  he  admitted 
the  facts  stated  in  the  bill,  denied  that  the 
plaintiff  had  a  lien  upon  the  property  real 
or  personal,    conveyed  to   indemnify    him. 


He  insisted  that  there  was  no  lien  by  force 
of  a  judgment  where  there  was  no  capacity 
to  take  out  an  ex*ecution ;  and  that  conse- 
quently the  plaintiff  lost  his  lien  on  the 
lands  of  Epes  when  the  forthcoming  bond 
was  executed,  which,  although  it  is  declared 
by  the  statute  that  it  shall  have  the  force  of 
a  judgment,  was  nevertheless  a  judgment 
on  which  an  execution  could  not  issue  until 
it  was  awarded  by  the  Court :  And  before 
that  time  the  deed  conveying^  the  eight 
hundred  acres  of  land  for  the  indemnity  of 
the  respondent  had  been  executed  and  re- 
corded. 

In  June    1832,    the  plaintiff  Myrick  died, 

and  the  cause    was  revived  in  the  name  of 

his  executors :  And  on  their  motion  the  case 

was   transferred   to   the   Superior  court  of 

Nottoway  county.     In  April  1833,  the 

185  cause  *came  on  to  be  heard  in  that 
Court,  when  a  commissioner  was  di- 
rected to  ascertain  and  report  the  yearly 
value  of  the  lands  in  which  William  D. 
Epes  was  interested  at  the  date  of  the  de- 
livery bond  referred  to  in  the  bill ;  and  also 
at  the  time  the  original  judgment  was  ob- 
tained. 

The  case  seems  to  have  slept  from  that 
time  until  April  1839,  when  it  was  again 
heard,  and  the  Court  being  of  opinion  that 
the  delivery  bond  and  judgment  thereon 
operated  as  a  lien  on  the  lands  owned  and 
unincumbered  by  William  D.  Epes,  at  the 
date  of  the  forfeiture  of  the  bond,  directed 
a  commissioner  to  enquire  into  and  report 
the  amount  of  the  sales  of  the  real  estate 
of  Epes,  owned  by  him  and  not  incumbered 
at  the  date  of  the  forfeiture  of  the  bond, 
the  time  when  the  said  lands  were  sold,  to 
whom  sold  and  conveyed,  and  the  prices  at 
which  each  tract  was  sold,  to  whom  the 
purchase  money  thereof  was  paid,  and  the 
proportion  paid  to  each.  A  report  was 
made  by  a  commissioner  in  obedience  to 
this  order,  but  it  is  not  in  the  record. 

Before  a  final  decree  was  made  in  this 
case,  the  record  of  a  cause  which  had  been 
finally  decided  in  the  same  Court,  was  filed. 
This  was  a  case  in  which  Francis  Epes  in 
his  own  right,  and  as  administrator  of 
Thomas  H.  Epes,  and  Samuel  Scott,  as  ex- 
ecutor of  John  F.  Epes,  were  plaintiffs,  and 
William  D.  Epes  and  the  trustees  atid  cred- 
itors in  his  several  deeds,  were  defendants. 
The  plaintiffs  claimed  as  sureties,  or  rep- 
resenting sureties,  of  William  D.  Epes,  in 
a  bond  which  had  been  transferred  to  Joseph 
Cooper,  one  of  the  creditors  at  whose  suit 
William  D.  Epes  had  taken  the  oath  of  in- 
solvency; and  they  alleged  that  Francis 
Epes,  and  Scott  as  executor  of  John  F. 
Epes,  had  been  compelled  to  pay  the  debt; 
and  asked  to  be  substituted  to  Cooper's 
rights.  The  defendants  among  whom  was 
John  Myrick,  answered  and  contested  their 
right  to  be  substituted  to  the  rig-bts  of 

186  Cooper:  And  Myrick  stated  *the  fact 
that  he  had  obtained   two  judg-ments 

against  William  D.  Epes  at  the  same  term 
at  which  he  had  taken  the  oath  of  insol- 
vency ;  and  he  also  stated  the  facts  as  to  the 
issue  of  the   executions,    and  the  return  of 


488 


8  QRATT. 


JONBS  Ac,  V.  MVRICE'S  Bz'ORS. 


187,  188,  180 


the  sheriff  thereon.  And  he  claimed  to 
have  decreed  to  him  the  amount  arising 
from  the  sale  of  the  slaves  made  by  the 
sheriff  of  Nottoway,  after  satisfying  the 
claims  which  had  preference  to  his  under 
the  assignment  of  William  D.  Epes  on  tak- 
ing the  oath  of  insolvency. 

This  case  was  finally  decided  in  1834, 
when  the  Court  distributed  the  proceeds  of 
the  Dinwiddle  land,  753  dollars  75  cents, 
and  of  the  slaves  sold  by  the  sheriff  of  Not- 
toway, 1099  dollars  86  cents,  among  the 
creditors  at  whose  suit  William  D.  Epes 
had  taken  the  oath  of  an  insolvent  debtor. 
The  record  of  this  suit  also  shewed  that 
all  the  lands  conveyed  by  William  D.  Epes, 
except  the  Dinwiddle  land,  had  been  sold 
by  the  trustees,  and  the  proceeds  distrib- 
uted. The  Dinwiddle  land  was  sold  by  the 
sheriff,  and  its  proceeds  distributed  as  be- 
fore stated.  It  appeared  that  the  proceeds 
of  the  sale  of  the  tract  of  eight  hundred 
acres  had  been  paid  to  D.  6.  Williams,  by 
the  trustee  Francis  Epes;  that  Todd  had 
paid  to  Archer  Jones  and  to  Francis  Epes, 
the  proceeds  of  the  lands  conveyed  for  their 
benefit,  except  the  Dinwiddle  land. 

The  cause  came  on  to  be  finally  heard  in 
October   1845,    when    the    Court    being    of 
opinion    that  the  Dinwiddle  land,  having 
been    sold    by   the   sheriff  of  said  county, 
under  the  schedule  of  said  William  D.  Epes, 
before  the  institution  of  this  suit,  and  the 
purchaser  thereof  not  having  been  made  a 
party,  no  recovery  could  be  had  for  the  said 
land,  or  the  proceeds  thereof  in  this  cause. 
And  being  of  opinion  also,    that  the  plain- 
tiff had  waived  his  right   to  the  sum  of  753 
dollars  75  cents,  the  proceeds  of  said 
187      land,  and   had  no  right  to  *call  upon 
the   defendants  to  pay  said  amount, 
on  account  of  the  lands  sold  for  their  ben- 
efit under  the  deeds  of  trust  exhibited  with 
the    bill;  and    the   Court   being   further  of 
opinion,  that  the  defendants  Archer  Jones 
and    Francis   Epes  were  liable  on  account 
of  the  lands  purchased   by  them  under  the 
deeds    made    by   William  D.  Epes  for  their 
benefit,  t>efore  the  defendant  D.    6,    Wil- 
liams  could  be  called  upon  on  account  of 
the  land  sold  under  the  deed  of  trust  for  his 
benefit ;  the  deeds  of  said  Jones  and  Francis 
Epes  being  of  posterior  dates,  decreed  that 
the  defendant  Jones  should  pay  to  the  plain- 
tiffs the  sum  of   906  dollars  68  cents,  with 
interest  on  426  dollars  15  cents,  part  thereof, 
from  the  2d  day  of  October  1845,  until  paid ; 
and  that  the  defendant  Francis  Epes  should 
pay  to  the  plaintiffs  the  sum  of  217  dollars 
3    cents,    with    interest   on   116   dollars  25 
cents,  part  thereof,   from   the   same  date; 
and  that  they  should  pay   to  the  plaintiffs 
tbeir  costs,  provided    Francis  Epes  should 
not  be  required  to  pay  more  than  17  dollars 
81  cents,  or  Jones   more   than  67  dollars  9 
cents,  which  sums  remained  in  their  hands 
after  paying  the  amounts  above  decreed  to 
the  plaintiffs.     From  this  decree,  both  the 
plaintiffs  and  Jones  and  Francis  Epes   ap- 
plied to  this   Court  for  an   appeal,  which 
allowed. 


The    case    was    argued    in    writing    by 


Gholson  and  James  Alfred  Jones,  for  Jones 
and  Epes,  and  by  Spooner,  for  Myrick's 
executors. 

For  Jones  and  Epes. 

First.  If  Myrick's  executors  succeed  at 
all,  it  must  be  by  force  of  the  lien  of  the 
forfeited  forthcoming  bond. 

They   do  not   claim   any   lien   under  the 

original  judgment.     On    the  contrary  they 

found   their   claim  entirely  on   the   bond: 

which  they  do  not  object  to  as  faulty,  but 

set   up   as   good.    They  set  forth  in 

188  their    biU,     that,    *^on    the   original 
judgment,    a   fi.   fa.   was  issued,  and 

*'duly  levied,"  that  **a  forthcoming  bond 
was  duly  executed  by  W.  D.  Epes,  Joseph 
6.  Williams  and  Samuel  G.  Williams,  and 
the  said  bond  was  duly  forfeited,  on  the 
first  Thursday  in  December  1827;"  and  they 
exhibit  copies  of  the  fi.  fa.  delivery  bond, 
and  judgment  on  the  bond,  which,  they 
say,  was  obtained  at  April  term  of  the 
Superior  court  in  1828.  They  set  forth  the 
amount  of  the  judgment  on  *^the  delivery 
bond,"  and  insist  that  for  this  amount  they 
have  a  lien  on  the  lands  of  W.  D.  Epes,  by 
reason  of  their  '*  judgment  aforesaid"  (i.  e. 
on  the  delivery  bond) ;  which  has  priority, 
they  say,  over  the  deeds  of  trust. 

The  very  main  object  of  the  suit  was  to 
get  the  benefit  of  the  forthcoming  bond. 
The  plaintiff  was  not  content  to  take  merely 
the  amount  of  the  original  judgment.  It  is 
very  clear,  then,  that  in  this  suit  the  Court 
cannot  proceed  to  quash  the  forthcoming 
bond  as  faulty,  and  enforce  the  lien  of  the 
original  judgment. 

In  the  Court  below,  the  plaintiffs  did  not 
ask  it; — it  was  inconsistent  with  their  bill 
to  ask  it ;  the  defendants  had  no  notice  that 
any  such  thing  would  be  asked,  that  they 
might  come  forward  and  resist  it ;  and  the 
Court  not  pretending  to  quash  the  bond, 
enforced  the  lien  claimed  under  it,  and 
gave  a  decree  for  the  full  amount  of  the 
bond. 

The  forthcoming  bond  then  remaining 
unquashed,  the  original  judgment  is  so  far 
satisfied  that  no  new  execution  could  issue 
on  it.  Taylor  v.  Dundas,  1  Wash.  92; 
Downman  v.  Chinn,  2  Wash.  189;  Garland 
V.  I#ynch,  1  Rob.  R.  545.  And  no  lien  can 
be  claimed  by  virtue  of  it,  since  the  lien  of 
a  judgment  is  a  mere  consequence  of  the 
right  to  sue  out  an  elegit.  United  States 
V.  Morrison,  4  Peters*  R.  124.  The  execu- 
tors then  are  remitted  to,  and  must  depend 
entirely  on  the  lien  of  the  bond. 

189  *In  the  bill  it   is  alleged    that   the 
bond  was   forfeited  on  Ist  Thursday 

in  December  1847,  but  not  that  it  was  re- 
turned to  the  clerk's  office.  They  set  forth 
the  judgment  on  the  forthcoming  bond, 
which  appears  to  have  been  rendered  on  the 
28th  day  of  April  1828. 

But  where  the  bond  was  in  the  meantime, 
whether  in  the  clerk's  office,  or  with  the 
sheriff  or  the  plaintiff  who  had  the  right 
to  demand  it  of  him,  1  Rev.  Code  531,  {  17, 
is  not  alleged  and  does  not  appear^  It  is 
argued  by  the  counsel  of  My  rick's  executors 


489 


8  OR  ATT. 


Virginia  Rbpobi^,  Annotatbd. 


100,  101, 192 


that  the  fact  of  the  return  of  the  forthoom- 
ing  bond  to  the  clerk's  office  before  the 
recordation  of  the  deeds  of  trust  sufficiently 
appeared  on  the  record,  and  the  reasons 
given  to  prove  it,  are  that  the  sheriff  was 
bound  under  a  penalty  to  return  the  bond 
on  the  return  day  of  the  execution ;  that  in 
fact  it  was  in  Court  on  the  first  day  of 
April  term  1828,  that  a  copy  of  it  was  made 
by  the  clerk  and  filed  in  this  cause;  and 
that  no  objection  was  made  in  the  Court 
below  that  the  bond  was  not  returned  to 
the  clerk's  office  according  to  law. 

These  reasons  are  quite  unsatisfactory. 

In  the  first  place,  the  sheriff  is  not  bound 
to  return  the  bond  to  the  clerk's  office.  He 
may  deliver  it  to  the  ^* creditor,  his  agent 
or  attorney,  or  other  legal  representative," 
1  Rev.  Code  531,  {  17,  and  whatever  may 
be  his  duty,  it  is  known  to  the  practitioner 
in  Virginia,  that  the  habit  of  many  sheriffs 
is  to  retain  the  forthcoming  bonds  until 
Court,  that  they  may  give  the  notices  of 
the  motion  for  awaM  of  execution. 

In  the  next  place,  the  fsLCt  that  the  bond 
was  in  Court  on  the  first  day  of  the  April 
term  1848,  does  not  shew  where  it  was  be- 
fore that  time.  Nor  does  the  fact  that  a 
copy  was  made  by  the  clerk,  and  filed  in 
this  cause,  shew  anything  more  than  that, 
at  the  time  when  the  copy  was  made,  which 
was    long    since    these    transactions    took 

place,  the  bond  was  in  the  office. 
190  *Nor  can  anything  be  inferred  from 

the  failure  of  the  appellants  to  appear 
in  the  Court  below  and  object  that  the  bond 
was  not  returned  to  the  office  before  their 
deeds  were  delivered  there.  It  was  not  for 
them  to  deiiy  what  the  plaintiff  in  his  bill 
did  not  allege.  They  had  no  notice  that  it 
was  pretended  that  the  bond  was  returned 
to  the  clerk's  office  before  Court,  or  that 
any  benefit  was  claimed  therefrom.  The 
plaintiff  can  claim  the  benefit  of  the  admis- 
sion of  the  facts  alleged,  and  none  other. 
It  is  submitted  then,  that  it  by  no  means 
appears  in  the  record  that  the  forfeited 
forthcoming  bond  was  returned  to  the 
clerk's  office  before  the  deeds  were  recorded. 

But,  suppose  it  did,  it  is  admitted  by  the 
counsel  that  there  is  not  an  allegation  in 
the  bill  that  the  bond  was  so  returned ;  and 
this  is  plain  enough  on  the  face  of  the  bill. 

If  the  fact  be  material,  the  omission  of 
the  averment  in  the  bill  is  fatal  and  cannot 
be  supplied  by  proof. 

Is  it  then  a  material  fact  in  this  cause 
that  the  forfeited  forthcoming  bond  should 
have  been  returned  to  the  clerk*  s  office  be- 
fore the  deeds  of  trust  were  recorded. 

And  this  turns  on  the  enquiry  when  a 
forthcoming  bond  creates  a  lien  on  the  land 
of  the  obligors.  Is  it  as  soon  as  forfeited, 
or  is  it  only  after  being  forfeited  and  also 
returned  to  the  clerk's  office?  Or  is  it  even 
then  until  execution  has  been  awarded 
on  it? 

If  the  lien  is  created  as  soon  as  the  bond 
is  forfeited,  then  the  fact  of  the  return  to 
the  clerk's  office  is  not  material,  and  need 
not  be  averred ;  otherwise  it  is. 

The  lien  of  a  judgment  is  a   mere  conse- 


quence of  the  right  to  sue  out  an  ele^t  on 
it  and  extend  the  debtor's  lands. 

When  may  an  elegit   be    sued    out    on  a 

forthcoming   bond?    Only    after   award  of 

execution  by  the  Court,  made  upon  motion 

after   notice.     Can    the  lien,    which   is  the 

mere  consequence  of  the  right  to  sue 

191  the  elegit,  ^exist  before  the  right  to 
sue  the  elegit  exists?    It  is  submitted 

not.  And  that  if  it  were  conceded  that  the 
forthcoming  bond  had  the  force  of  a  judg- 
ment as  soon  as  forfeited,  yet  it  lacks  the 
quality  of  a  judgment  essential  to  create  a 
lien  on  lands. 

In  the  language  of  Tucker,  J.,  in  Lips- 
combos  adm'r  v.  Davis's  adm'r,  4  I^gb 
303:  **  Admitting,  however,  that  the  bond 
has  to  some  intents  the  force  of  a  judgment 
as  soon  as  it  is  filed,  I  think  it  obvious 
it  has  not  all  the  effect  of  a  judgment  until 
there  has  been  an  award  of  execution.  No 
execution  can  be  sued  out  at  the  mere  will 
of  the  party ;  the  authority  of  the  Court 
must  first  be  obtained  by  motion." 

But  has  the  bond  the  force  of  a  judgment 
to  any  intent  until  it  has  been  returned 
forfeited  to  the  clerk's  office?  Neither  the 
terms  nor  the  objects  nor  the  policy  of  the 
law  favour  such  a  conclusion. 

The  sheriff  is  to  return  '  'the  bond  to  the 
office  of  the  clerk  of  the  Court,  whence  the 
execution  issued,  to  be  there  safely  kept, 
and  to  have  the  force  of  a  judgment,"  i.  e. 
in  order  to  be  there  safely  kept  and  have 
the  force  of  a  judgment;  for  the  purpose 
of  being  there  safety  kept  and  having  the 
force  of  a  judgment.  To  the  argument  that 
the  provision  as  to  the  return  is  merely  di- 
rectory to  the  sheriff,  the  reply  is  that  the 
whole  proceeding  is  the  proceeding  of  the 
sheriff,  and  for  it  to  have  the  effect  given 
to  it  by  the  law,  he  must  proceed  according 
to  law.  It  is  a  summary  extraordinary 
proceeding  given  by  statute,  and  all  the 
provisions  of  the  statute  should  t>e  complied 
with  to  make  it  valid.  If  it  had  been  else- 
where declared  that  the  bond  should,  when 
forfeited,  have  the  force  of  a  judgment,  and 
then  been  added  that  the  sheriff  should  re- 
turn it  to  be  safely  kept  and  have  the  force 
of  a  judgment,  there  would  be  more  reason 
to  contend  that  the  provision  as  to  the  re- 
turn and  safe  keeping  was  merely  directory. 
But  the  only  words  of  the  law  giving 

192  the  character  of  a  judgment  *to  the 
bond  are   those  quoted.     They  follow 

the  provision  requiring  the  return;  and 
there  exists  between  them  the  relation  of 
an  act  and  its  consequence. 

And  the  object  of  the  law  was  not  merely 
to  give  the  effect  of  a  judgment  to  the 
bond. 

If  the  creditor  preferred  it,  the  law  pro- 
vided that  he  might  take  the  bond  himself. 
1  Rev.  Code  531, 1  17,  that  he  might  use  it 
as  he  pleased.  That,  if  he  pleased,  he 
might  treat  it  as  a  common  law  bond,  and 
sue  on  it  and  hold  the  obligors  to  bail  and 
have  the  other  privileges  of  a  bond  creditor, 
that  do  not  belong  to  a  judgment  creditor. 
7his  was  the  object,  and  not  to  convert  the 
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bond   into   a  judgment  the  moment  it  was 
forfeited. 

The  policy  of  the  law  too  in  respect  to 
third  persons,  is  averse  to  creating  judg- 
ments with  their  unknown  liens  and  prefer- 
ences out  of  these  private  bonds.  Read  the 
remarks  of  Tucker,  J.,  in  Lipscomb's 
adm'r  v.  Davis's  adm'r,  4  I^eigh  303. 
Hence  our  recording  acts  and  our  act  for 
docketing  judgments,  which  are  in  striking 
contrast  with  this  rule  of  construction  giv- 
ing a  bond  in  the  pocket  of  the  sheriff  or 
creditor  the  full  effect  of  a  docketed  judg- 
ment. 

The  counsel  of  Myrick's  executors  has 
cited  the  law,  as  it  now  is,  under  the  new 
Code,  to  shew  that  the  opinion  of  the  re- 
visors  as  to  the  import  of  this  provision 
was  in  support  of  their  proposition.  But  it 
seems  to  be  clearly  as^ainst  it. 

By  the  new  Code,  ^"the  clerk  shall  endorse 
on  the  bond  the  date  of  its  return,  and 
against  such  of  the  obligors  therein,  as  may 
be  alive,  when  it  is  forfeited  and  so  re- 
turned, it  shall  have  the  force  of  a  judg- 
ment." Under  the  law,  as  it  is  in  the 
Code,  the  bond  is  not  to  have  the  force  of 
a  juc^ment,  even  after  forfeiture,  and  re- 
turn, unless  the  obligor  is  alive  at  the  re- 
turn. If  he  dies  after  the  forfeiture,  and 
before  the  return,  the  bond  has  not  the 
force  of  a  judgment.  How  then  can 
193  it  be  *said,  that  from  the  forfeiture 
the  bond  has  the  force  of  a  judgment? 

The  apprehension  expressed  by  counsel, 
"that  judgment  debtors  and  securities  in 
forthcoming  bonds  might  play  a  deep  and 
ruinous  game  by  making  and  recording 
deeds  in  the  interval  between  the  forfeiture 
and  return  of  the  bond,"  is  quite  unwar- 
ranted ;  since  the  creditor  has  the  right  to 
demand  the  bond  of  the  sheriff  and  may 
return  it  himself. 

This  view  of  the  statute  leads  to  the  con- 
clusion that  a  forfeited  bond  has  not  the 
force  of  a  judgment  in  any  respect  until 
returned  to  the  clerk's  office ;  nor  even  then 
the  force  of  a  lien  until  there  is  an  award 
of  execution.  And  therefore  that  the  aver- 
ment was  material,  that  the  bond  had  been 
returned  when  the  deeds  were  lodged  for 
recordation,  and  also  that  there  had  been 
an  award  of  execution  on  it :  neither  of 
which  averments  having  been  made  the  bill 
is    materially  defective  and  should  be  dis- 


Secondly.  There  have  been  some  fluctua- 
tions in  the  decisions,  as  to  the  question, 
whether  alienees  of  land  under  the  lien  of 
a  judgment  shall  contribute  pro  rata,  or  in 
the  order  of  their  purchases.  If  they  con- 
tribute pro  rata,  the  preference  to  Williams 
was  wronff. 

But,  if  it  be  conceded  that  the  land  last 
sold  is  to  be  first  applied  to  the  satisfaction 
of  the  judgment,  the  rule  does  not  justify 
the  preference  given  to  Williams  over  Jones 
and  £<pes. 

When  the  contest  is  between  several  deeds 
of  trust,  it  is  a  misapplication  of  it  to  refer 
for  the  preference  to  the  dates  of  the  deeds. 
Applying  the  rule,   with  just  regard  to  the 


recording  acts,  we  are  to  look,  in  determin- 
ing the  question  of  preference,  to  the  time 
of  the  delivery  of  the  bonds  to  the  clerk  to 
be  recorded,  after  due  acknowledgment, 
proof  or  certificate. 
The  act  declares  that  ''all  deeds  of  trust 
and  mortgages,  whensoever  they  shall 

194  be   delivered    to   the  clerk  *to  be  re- 
corded,   and   all   other   conveyances, 

Ac,  shall  take  effect  and  be  valid,  as  to  all 
subsequent  purchasers  for  valuable  consid- 
eration without  notice,  and  as  to  all  cred- 
itors, from  the  time  when  such  deed  of  trust 
or  mortgage  or  such  other  conveyance  shall 
have  been  so  acknowledged,  proved  or  cer- 
tified and  delivered  to  the  clerk  of  the 
proper  Court  to  be  recorded,  and  from  that 
time  only." 

Now,  under  the  act,  the  deed  of  trust  first 
recorded,  is  the  first  to  **take  effect"  and 
become  '* valid"  as  to  the  creditors,  that  is, 
the  deed  first  recorded  first  passes  the  prop- 
erty of  the  debtor  as  against  the  creditor. 
And  the  land  embraced  by  the  deed  first 
recorded,  is  really  the  land  first  aliened; 
and  the  land  embraced  by  the  deed  last  re- 
corded, is  last  aliened,  and  therefore  under 
the  rule  to  be  first  applied  to  the  satisfac- 
tion of  the  judgment. 

The  statute  fixes  the  date  of  the  aliena- 
tion. Equity  requires  the  alienees  to  pay 
successively,  in  the  order  of  their  respective 
alienations. 

The  rule  of  equity  is  thus  preserved  with- 
out frustrating  the  policy  of  the  statute. 

This  too  is  in  analogy  to  the  law  of  ex- 
ecutions. Suppose  the  creditor  should 
choose  to  proceed  by  ca.  sa.  to  make  his 
debt  instead  of  suing  his  elegit.  The  land 
embraced  by  a  deed  recorded  would  be  ex- 
empt. That  embraced  by  a  deed  unrecorded, 
though  prior  in  execution,  would  go  to  sat- 
isfy the  debt. 

But  if,  without  reference  to  the  recording 
of  the  deeds,  the  deed  last  executed  must 
satisfy  a  judgment  lien  before  one  first  ex- 
ecuted, why  does  not  equity  force  the  last 
alienee  to  exonerate  the  first  from  the  judg- 
ment debt,  notwithstanding  the  creditor 
has  chosen  to  make  it  by  ca.  sa.  ?  It  is  cer- 
tainly a  very  ill  defined  and  unsatisfactory 
equity,  as  between  the  several  alienees, 
which  de^nds  entirely  on  the  caprice  of 
the  judgment  creditor,    in   the  choice 

195  of  his  execution :  so   that   if  he  *sues 
his  elegit  one  alienee  pays,  if  he  sue 

his  ca.  sa.  another  pays. 

Very  inconsistent  consequences  will  flow 
from  disregarding  entirely  the  recording 
acts  in  enforcing  the  lien  of  judgments  on 
several  alienees. 

This  case  furnishes  an  illustration.  The 
Court  held  that  the  proceeds  of  the  Din- 
widdle land,  753  dollars  75  cents,  were  first 
of  all  liable  to  Myrick's  lien.  Why?  Be- 
cause those  proceeds  were  from  lands  ac- 
quired by  the  sheriff  under  the  assignment 
in  insolvency,  subsequent  to  the  alienation 
of  the  other  land.  He  was  the  last  alienee, 
having  no  privity  with  the  vendee  under 
the  unrecorded  deed,  but  taking  in  despite 
of  his  deed,  immediately  under  the  debtor. 
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It  was  right  that  his  land  should  be  iirst 
subjected.  But  suppose  the  deed  of  trust 
embracing  this  Dinwiddle  land  had  been 
antecedent  to  the  other  in  date.  According 
to  the  principle  proceeded  on  by  the  Court, 
this  deed  being  antecedent,  would  shift  the 
lien  from  this  land  on  the  other  lands.  The 
lien  attached  to  the  other  land  to  the  relief 
of  this. 

Then  when  the  sheriif  took  it,  he  would 
take  it  with  the  lien  shifted  off.  And  it 
would  be  wrong  to  hold  that  the  proceeds 
of  the  land  in  his  hands,  were  first  of  all, 
liable  to  the  lien.  They  in  fact  would  not 
be  liable  at  all,  until  the  other  lands  were 
exhausted.  And  thus,  although  last  aliened, 
his  land  would  be  relieved  from  the  lien, 
by  the  lands  previously  aliened. 

This  violation  of  the  rule  of  equity  re- 
sults from  holding  the  unrecorded  deed 
valid  against  the  judgment  lien,  while  it 
is  void  as  to  a  ca.  sa.  execution. 

It  would  have  been  a  striking  result,  in 
this  case,  if,  when  William  Dandridge  Cpes 
took  the  oath  of  an  insolvent  debtor,  the 
deed  of  trust,  made  for  the  benefit  of  Wil- 
liams, had,  like  the  deed  embracing  the 
Dinwiddle  land,  been  unrecorded.  The 
land  embraced  by  it  would  have  passed  to 
the    sheriff     and     Williams     would     have 

lost  it. 
1%  ""Then  would  the  judgment  lien 
have  been  satisfied  first,  out  of  this 
land,  together  with  the  Dinwiddle  land,  or 
first,  out  of  the  land  conveyed  to  Jones  and 
Epes? 

The  Court  below  would  have  held  and 
held  properly,  that  the  land  in  the  sheriff's 
hands  must  first  be  applied  to  satisfy  the 
lien,  because  he  would  be  the  last  alienee. 
But  if  as  between  Williams  on  the  one 
hand,  and  Jones  and  Bpes  on  the  other, 
their  relative  responsibility  for  the  lien  in 
consequence  of  the  land  they  took,  was 
settled  at  the  date  of  their  deeds,  so  that 
the  land  of  Jones  and  Epes  was  bound  to 
pay  before  Williams's  land,  how  could  their 
land  be  relieved  of  this  obligation  and  the 
same  be  shifted  on  Williams's  land  by  the 
mere  act  of  third  persons?  So  that  the  rule 
of  equity  would  require  the  judgment  cred- 
itor to  extend  the  land  conveyed  for  Wil- 
liams's benefit,  or  the  lands  conveyed  for 
Jones  and  Kpes,  not  as  his  deed  or  their 
deeds  might  be  first  recorded,  in  conformity 
with  law,  but  as  the  judgment  debtor  might 
chance  to  be  driven  to  the  oath  of  insol- 
vency or  not. 

These  inconveniences  are  easily  obviated 
if,  in  the  application  of  the  rule,  Courts  of 
equity  shall  consider  no  land  aliened  by 
deed  of  trust  quoad  creditors,  until  the 
alienee  has  used  the  means  prescribed  by 
law  to  make  his  deed  take  effect  and  be 
valid  as  to  creditors,  but  remaining  in  the 
same  plight  as  to  their  rights  and  liens  as 
if  the  vendor  still  held  it. 

If  then  the  rule  be  that  the  land  last  sold 
is  to  be  first  applied  to  the  satisfaction  of 
the  judgment,  it  Is  submitted  that  it  is  to 
the  time  when  delivered  to  the  clerk  to  be 
recorded   and   not  their  date,  that  we  must 


look  to  determine  when  lands  are  aliened 
by  deed  of  trust ;  and  in  this  case,  as  the 
deeds  were  delivered  on  the  same  day  to 
the  clerk,  that  the  beneficiaries  under  them 
ought  to  contribute  in  proportion  to  what 
they  severally  received. 

197  *MYRICK'S  BX'ORS  v.  JONES 

A  EPES. 

Thirdly.  That  portion  of  the  decree 
which  relieves  these  lands  conveyed  in 
trust  for  Williams  and  Jones  and  Epes* 
from  753  dollars  75  cents  of  Myrick's  debt, 
seems  to  be  quite  defensible. 

It  is  enough  to  know  that,  in  the  case  of 
Epes  and  ^ott  v.  Epes  and  als.,  in  which 
Myrick  was  a  party,  the  question  of  the  dia- 
position  of  the  proceeds  of  this  land  was 
decided,  that  Myrick  appeared,  and,  with- 
out pleading  in  abatement  the  pendency  of 
this  suit,  insisted  on  his  right  to  those 
proceeds,  by  reason  of  his  two  judgments, 
and  that  a  decree  was  made  disposing  of 
those  proceeds,  which  remains  unreversed. 

So  far  as  the  disposition  of  those  proceeds 
is  concerned,  it  is  too  late  now  for  Myrick's 
executors  to  complain  of  it  or  seek  to 
change  it. 

Nor  can  they  ask,  with  any  propriety,  to 
set  aside  the  sale  to  Jones.  Thej  acquiesced 
in  that  sale  in  the  suit  of  Epes  and  Scott 
V.  Epes  and  als.  and  claimed  the  benefit  of 
it,  insisting  on  a  share  of  the  ptx>ceeds. 
And,  in  this  suit,  they  set  forth  that  sale ; 
and,  instead  of  making  the  purchaser  a 
party  as  purchaser,  and  seeking  to  set  aside 
the  sale,  they  omit  to  do  it,  and  again  claim 
the  benefit  of  the  sale ;  praying  that  they 
may  be  allowed  a  proper  amount  **of  the 
proceeds  of  the  sales  of  said  land,"  in  part 
of  another  judgment  of  theirs,  which  they 
affirm  operated  a  lien  on  the  Dinwiddle 
land. 

It  is  too  late  then  to  have  the  sale  set 
aside. 

The  enquiry  then  remains,  whether  My- 
rick's executors  had  a  right  to  charge  the 
753  dollars  75  cents,  or  any  part  of  it,  on 
the  lands  conveyed  in  trust  for  Williams 
and  Jones  and  Epes.  And  this  question 
depends  on  another,  whether  the  Dinwiddle 
land,  the  proceeds  of  which  amounted  to 
753  dollars  75  cents,  was  first  liable.  If  so. 
a  Court  of  equity  will  turn  them  over 

198  to  it.    *Clowes  v.  pickenson,  5  John. 
Ch.  R.  235.     That  land  was  conveyed 

by  William  Dandridge  Epes  in  trust  for 
the  benefit  of  certain  creditors;  but  the 
deed  was  not  recorded  in  Dinwiddle,  where 
the  land  lay,  until  he  took  the  benefit  of 
the  insolvent  debtor's  oath.  The  deed  then 
never  took  effect  as  to  creditors. 

Nor  did  the  sheriff  claim  under  it,  bat 
paramount  to  it,  and  by  virtue  of  the  as- 
signment in  insolvency.  This  assignment 
in  insolvency  to  the  sheriff  was  posterior 
to  the  execution  and  recording  of  the  sev- 
eral deeds  in  trust  for  Williams  and  Jones 
and  Epes.  If  then  alienees  are  to  pay  in 
the  order  of  their  deeds,  this  Dinwiddle 
land  being  last  assigned  must  be  first  ap- 
plied to  the  satisfaction   of  Myridc's  jtidg-- 
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ment ;  and  the  Court  did  right  to  tiim  his 
executors  off  from  the  lands  first  aliened, 
to  the  extent  of  the  value  of  this  land,  753 
dollars  75  cents. 

Whether  or  not  as  between  other  alienees, 
the  rule  obtains  that  the  elder  is  preferred 
to  the  junior,  it  would  hardly  seem  ques- 
tionable that,  as  between  a  prior  alienee 
and  a  subsequent  assignee  in  insolvency, 
the  alienee  would  be  preferred.  For  the 
assignee  stands  precisely  in  the  shoes  of 
the  debtor;  taking  his  property  exactly  in 
the  plight  he  held  it.  And  the  land  in  the 
hands  of  the  debtor,  is  always  to  be  ex- 
tended in  satisfaction  of  the  judgment  be- 
fore the  land  he  has  aliened. 

For  Myrick's  executors. 

As  Jones  and  Bpes  obtained  the  first  ap- 
peal, it  seems  proper  to  notice  first,  the 
objections  to  the  decree  in  the  cause,  from 
which  both  parties  have  appealed,  made  by 
Jones  and  Bpes. 

1.  The  first  point  made  by  the  appellants, 
Jones  and  Cpes,  is,  as  to  the  nature  of  the 
lien  on  the  land  produced  by  the  execution, 
and  forfeiture  &c.  of  a  forthcoming  bond. 
There  is  no  question  as  to  the  original  lien 
on  all  the  lands  of  William  D.  Bpes, 
199  by  virtue  of  *the  original  judgment. 
When  did  that  lien  cease  or  expire? 
The  execution  and  forfeiture  of  the  forth- 
coming bond  did  not  amount  to  a  payment 
or  satisfaction  of  the  original  judgment. 
The  cases  of  Taylor  v.  Dundas,  1  Wash. 
^,  and  Downman  v.  Chinn,  2  Wash.  189, 
do  not  oppose  this  view.  '^The  only  effect 
of  those  decisions  is,  that  a  replevin  or 
forthcoming  bond,  even  if  defective,  is  a 
bar  to  any  further  proceedings  on  the  orig- 
inal judgment  until  quashed."  Randolph 
V.  Randolph,  3  Rand.  490;  Garland  v. 
I^ynch,  1  Rob.  R.  545. 

The  original  judgment  was  obtained  at 
September  term  1827.  The  forthcoming 
bond  taken  by  virtue  of  the  fi.  fa.  which 
issued  under  that  judgment,  was  dated  the 
25th  of  October  1827,  and  was  forfeited  the 
first  Thursday  in  December  1827. 

The   execution    aforesaid  was  returnable 
to  the  first  Monday   in   December  1827.     If 
it  was  returned  by  the  sheriff  to  the  clerk's 
oflSce  on  the  return  day,  or  before  the  record 
of  the  first  deed  of  trust,    April  26th,  1828, 
even  the   appellants,    in   effect,   admit  the 
lien  of  the  forthcoming  bond  would  be  pref- 
erable   to   the  trust   deed.    Does    not    the 
fact  of  such   return    sufficiently  appear  on 
tiie  record?    The  sheriff  was   bound  by  law 
under  a  penalty  to  return  the  fi.  fa.  on  the 
first    Monday    in    December  1827.     He  cer- 
tainly made   the    return,    although    he   did 
not  date  it.    There  is  nowhere  in  the  record 
an  allegation  or  intimation  that  the  sheriff 
did    not   strictly   comply   with  the  law  and 
return  the  forthcoming  bond  and  fi.  fa.  the 
first  Monday   in  December  1827.    It  was  in 
Coort    the   first  day  of  the  April  term.     D. 
G.   Williams   one  of  the  main   defendants 
alone  answered  the  bill.     He  makes  no  such 
objection  that  the  bond  had   not   been  re- 
tnmed  in  due  time,  but  relies  on  a  different 


point,  and  as  far  as  any  inference  as  to  this 
point  could  be  drawn  from  the  answer,  it 
would  be  that  the  forthcoming  bond  was 
duly  returned  and  filed.  It  is  true  there  is 
not  in  the  bill  a  special   allegation, 

200  that  the  *bond   was  returned   before 
the  month  of  April   1828.     But  it  was 

in  the  clerk's  office  and  a  copy  was  duly 
made  by  and  obtained  from  the  clerk,  and 
filed  in  the  cause,  and  no  objection  was 
made,  or  intimation  given  in  the  Court  be- 
low, that  the  law  had  not  been  strictly 
complied  with.  No  proof  was  called  for  as 
to  this  point,  and  no  objection  made  till 
the  case  comes  here.  The  counsel  is  aware 
that  there  were  some  dicta  in  relation  to 
this  point  in  I^ipscomb's  adm'r  v.  Davis' 
adm'r,  4  Leigh  303.  The  point  was  not 
discussed  by  counsel  in  that  case,  and  the 
remarks  of  the  judge  were  obiter  dicta.  It 
is  humbly  submitted,  that  the  reasons  for 
the  opinion  expressed  by  the  Judge  will  not 
bear  examination.  How  could  executors  or 
administrators  be  injured  or  entrapped? 
Could  it  have  been  possibly  in  a  case  like 
this?  And  as  to  purchasers,  suppose  the 
parties  for  whose  benefit  the  deeds  of  trust 
were  executed,  had  gone  to  the  clerk's  office 
in  April  1828,  when  the  first  deed  was  re- 
corded, to  enquire  and  ascertain  what  liens 
existed  on  the  lands  of  William  D.  Cpes. 
Was  it  possible  for  them  to  be  entrapped 
or  deceived?  They  must  have  ascertai  ned 
that  the  original  judgment  existed  and  was 
rendered  seven  months  previously.  Surely 
that  would  have  been  notice  enough  to 
them.  But  if  more  was  wanted,  they  had 
but  to  apply  to  the  sheriff,  if  the  execution 
and  forthcoming  bond  had  not  been  re- 
turned. In  all  such  cases  the  original  judg- 
ment would  be  ample  notice,  and  if  a  case 
should  happen,  which  would  be  very  rarely, 
of  a  forthcoming  bond  being  not  returned 
for  12  months,  the  same  rule  perhaps  might 
apply  to  such  bond  as  would  to  a  common 
judgment,  where  no  execution  was  issued 
within  the  year.  It  is  true  that  as  to  a 
security  in  the  forthcoming  bond  the  origi- 
nal judgment  might  not  be  considered  as 
any  notice,  but  it  is  generally  but  a  short 
time  between  the  forfeiting  of  a  forthcom- 
ing bond  and  the  judgment  on  it,  and  it  is 
believed    that  rarely   if  ever,  are  the 

201  forthcoming  *bonds  in  a  clerk's  office 
examined  by  any  body  for  the  purpose 

of  ascertaining  whether  there  be  any  lien 
on  a  particular  person's  land.  The  counsel 
in  this  case  has  never  heard  of  a  single  in- 
stance of  such  examination. 

It  is  submitted,  however,  that  in  this  case 
the  Court  should  not,  under  the  circum- 
stances, require  any  farther  evidence  than 
what  appears,  that  the  forthcoming  bond 
was  returned  with  the  ^,  fa.  on  the  first 
Monday  in  December  1827. 

No  objection  was  made,  which  if  made, 
might  have  enabled  the  appellees  to  have 
proved  when  the  bond  was  actually  returned, 
if  the  fact  was  important.  The  point  made 
in  the  answer  was  not  of  that  character  to 
lead  the  appellees  to  believe  that  any  such 
objection  would  be  made   as   is   now  made. 


493 


8  GRATT. 


Virginia  Rbpohts,  Annotatbd. 


202,  208,  204 


But  was  the  lien  of  the  original  judgment 
in  this  case  suspended  after  the  forfeiture 
of  the  forthcoming  bond  till  it  was  returned 
to  the  office,  if  it  was  not  returned  till  Court 
so  as  to  let  in  the  deed  of  trust  executed 
before  the  Court  in  April,  according  to  the 
true  meaning  of  the  act  of  assembly?  Could 
it  have  been  intended  that  a  creditor's  lien 
by  judgment  should  be  vacillating  and  un- 
certain and  depend  at  atl  on  the  strict  com- 
pliance of  the  sheriff  with  the  law?  The 
lien  to  be  good  if  the  sheriff  did  his  duty, 
but  lost  if  he  did  not.  It  does  not  seem 
reasonable  that  such  should  have  been  the 
meaning  of  the  legislature,  and  certainly 
they  have  never  said  so  in  plain  terms. 
They  have  said  the  forthcoming  bond  shall 
be  returned,  and  shall  have  the  force  of  a 
judgment.  The  execution  of  a  forthcoming 
bond  is  a  favour  granted  the  debtor :  It  is 
for  his  accommodation.  Landed  is  gener- 
ally better  than  personal  security,  and  it  is 
not  reasonable  to  suppose  that  the  legisla- 
ture intended  to  deprive  the  creditor  of  his 
lien    without  some   good   cause  and  by  the 

use  of  plain  terms.  The  counsel  sub- 
202      mits   with    confidence  *in  this  case, 

that  whatever  might  have  been  the 
effect  of  the  forthcoming  bond  while  in  the 
hands  of  the  sheriff  after  forfeiture,  till  re- 
turned, that  when  returned,  it  had  the  force 
of  a  judgment  from  the  time  it  was  for- 
feited. If  the  lien  in  such  cases  under  the 
then  law  did  not  relate  back  to  the  forfei- 
ture, then  how  easy  might  this  favour  to  a 
creditor  have  been  made  an  instrument  of 
injustice.  In  large  counties  and  in  other 
places  where  sales  were  fixed  to  take  place 
at  points  remote  from  the  clerk's  office,  and 
frequently  fixed  to  take  place  after  the  re- 
turn day  of  the  execution,  it  might  be  very 
difficult,  if  not  impossible,  for  the  sheriff 
to  return  the  forthcoming  bond  to  the  office 
for  snme  days  after  the  forfeiture,  and  cred- 
itors then  upon  the  watch  had  nothing  to 
do  but  in  the  interval  between  the  forfeiture 
and  the  return  of  the  bond,  to  obtain  con- 
veyances and  have  them  recorded.  Accord- 
ing to  the  doctrine  contended  for  by  the 
appellants  Jones  and  Bpes,  deeds  recorded 
in  such  intervals,  even  the  next  day  after 
the  forfeiture,  would  overreach  the  lien  of 
the  original  judgment,  and  of  the  forthcom- 
ing bonds  forfeited,  but  still  in  the  sheriff's 
hands.  Judgment  debtors  and  securities 
in  forthcoming  bonds  might  in  this  way 
play  a  deep  and  ruinous  game :  The  security 
might  have  been  taken  in  consequence  of 
his  landed  estate,  and  putting  a  deed  upon 
record  during  the  interval,  the  security 
might  become  worthless. 

The  following  extract  from  Judge  Roane's 
opinion  in  Lusk  v.  Ramsey,  3  Munf.  454, 
seems  not  to  be  inappropriate  here:  **I  en- 
tirely concur  in  opinion  with  one  of  the 
Judges  in  the  case  of  Cook  v.  Piles,  2 
Munf.  153,  that  a  forthcoming  bond  is  no 
satisfaction  of  a  judgment,  until  the  for- 
feiture :  and  I  think  it  follows  that,  until 
such  satisfaction  has  taken  place,  the  lien 
created  under  the  judgment  is  not  extin- 
guished.   The  old  right  does  not  cease  until 


the  new  one  is  authorised  to  succeed 

203  it.  No  chasm  between  the  two  is  *ta 
be  created  by  implication  or  construc- 
tion." The  old  law  says  that  a  forfeited 
forthcoming  bond  shall  have  the  force  of  a 
judgment,  but  it  does  not  say  it  shall  not 
have  that  force  till  returned.  Such  a  mean- 
ing can  only  be  made  out  by  implication  or 
construction,  and  then  it  is  submitted 
against  the  principles  of  justice. 

Under  the  law  in  the  new  Code,  the  forth- 
coming bond  is  to  have  the  force  of  a  judg- 
ment against  the  obligors  who  were  alive 
when  the  bond  was  forfeited  and  returned, 
and  the  clerk  is  to  note  the  date  of  the  re- 
turn of  the  bond.  By  the  law  the  sheriff  is 
allowed  thirty  days  to  return  the  bond  after 
it  is  forfeited.  It  is  evident  that  the  legis- 
lature has  not  given  any  sanction  to  the 
doctrine  contended  for,  by  fixing  the  day 
of  the  return  of  the  bond  as  the  commence- 
ment of  the  lien.  All  the  new  law  requires 
is,  that  the  obligors  shall  be  alive  at  the 
forfeiture  and  return,  to  have  their  lands 
affected  by  the  lien.  The  meaning  seems 
clear  that  the  lien  relates  back  to  the  for- 
feiture, if  the  obligors  are  alive  at  the  re- 
turn of  the  bonds. 

This  record  shews  that,  when  the  judg- 
ment was  rendered  on  the  forthcoming  bond 
taken  in  October  1827,  only  six  months  be- 
fore, all  the  parties  to  the  bond  had  become 
insolvent.  It  was  then  in  the  power  of  the 
Court  on  motion  to  have  quashed  the  bond, 
on  account  of  the  insolvency  of  the  obligors, 
and  if  the  bond  had  been  quashed,  it  would 
have  restored  to  the  appellees  the  lien  of 
their  original  judgment.  Garland  v.  I^ynch, 
1  Rob.  R.  545.  This  suit  was  brought 
within  nine  months  after  the  date  of  the 
original  judgment,  and  if  the  forthcoming 
bond  had  been  then  quashed,  as  it  might 
legally  have  been,  the  appellants  Jones  and 
Bpes  could  not  have  complained.  It  is  then 
submitted,  that  the  Court  below  sitting  a» 
a  Court  of  equity,  if  justice  to  the  appellees 
required  it,  had  a  right  to  consider  the  bond 
as  if  actually  quashed,  and  as  a  mere  nullity, 
in  a  case  where  all  the  parties  inter-  . 

204  ested  were  before  the  Court,  *in  ac- 
cordance with  the  maxim,  that  a  Cotirt 

of  equity  will  frequently  consider  that  as 
done  which  could  legally  have  been  done, 
and  ought  to  have  been  done/ 

In  leaving  this  point,  the  counsel  submits 
with  confidence  to  this  Court,  that  it  is  not 
the  true  meaning  of  the  act  of  assembly, 
taking  the  plain  import  of  the  words,  tliat 
forthcoming  bonds  should  not  have  the  force 
of  judgments  till  returned  to  the  clerk's 
office.  The  law  directs  the  bonds  to  be  re- 
turned with  the  executions  to  the  office,  and 
says  they  shall  have  the  force  of  judgments. 
If  the  legislature  had  intended  to  restrict 
the  meaning  of  the  words  as  contended  for, 
by  using  the  word  "there"  before  the  words 
**force  of  a  judgment,"  there  might  have 
been  some  ground  for  the  meaning  con- 
tended for:  But  such  word  is  wasting-. 
Again,  bv  sec.  17,  p.  531, 1  Rev.  Code,  1819, 
the  sheriff  was  ordered  to  deliver  the  forth- 
coming bond  to   the  creditor  if  demanded. 
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If  delivered  to  him,  was  it  not  to  have  th^ 
force  of  a  judgment  while  in  his  hands,  by 
relation  back  to  the  forfeiture,  when  it 
shonld  be  actually  returned  to  the  office? 
Could  the  legislature  have  intended  when 
they  made  such  a  provision,  that  the  bond 
should  have  no  force  of  a  judgment  till 
actually  in  the  office?  The  words  directing 
forthcoming  bonds  to  be  returned  and  to  be 
there  kept,  seem  to  be  merely  directory  to 
the  sheriff  and  clerk,  and  not  intended  to 
restrict  the  commencement  of  the  lien,  or 
the  right  to  award  execution. 

The  effect  of  the  decision  in  Bpes's 
ex 'or  V.  Collev,  2  Munf.  523,  cannot  be  got 
rid  of  by  saying  the  motion  is  a  mere  rem- 
edy. If  the  word  ''thereupon"  should  be 
taken  in  a  restrictive  sense,  and  as  a  sort 
of  precedent  condition,  the  Court  would  not 
have  decided  as  it  did  in  that  case.  The 
Court  of  appeals  by  their  decision  in  that 
case,  shewed  that  the  words  directing  the 
forthcoming  bond  to  be  returned  Ac.  should 
be  construed  liberally  for  the  creditor ;  not 
in  a  restrictive  sense. 

205      ♦MYRICK'S  EX'ORS  v,  EPES  Ac. 

The  main  question  of  dispute  relates 
to  the  course  pursued  by  the  Court  in  refer- 
ence to  the  disposition  of  the   proceeds  of 
the  sales  of  the  tract  of  land  in  Dinwiddle. 
When  the  judgment  was  obtained   against 
B^pes  in   September  1827,     and   when   this 
suit  was  instituted  in  June  1828,  that  tract 
of    land,    in   which   Bpes    had   but  a   life 
estate,  was  unsold.     William  D.  Epes  took 
the  insolvent  oath  in  April  1828,  and  as  no 
deed  of  trust  had  been  recorded  in  Dinwid- 
dle* the  whole  remaining  interest  of  Kpes 
vested  in  the  sheriff  of  Dinwiddle   for  the 
benefit  of  certain  judgment  creditors.    One- 
half  of  £<pes's  interest  was  subject  to  the 
lien  of  the  judgment  obtained  by  Myrick's 
executor  in  September  1827,  and  the  forth- 
coming  bond    taken    under    it.    All    the 
interest  which  vested  in  the  sheriff  of  Din- 
widdle by    virtue    of   William    D.    Epes*s 
insolvent    assignment,    was    sold    by    the 
sheriff  in  July  after  this  suit  was  brought, 
and  was  bought  by  Archer  Jones  one  of  the 
then    defendants  in   this  cause.    But   the 
bill  in  this  cause   was   not   filed   till   after 
said  sale.    It  states  the  fact  of  that  sale, 
and  submits  to  the  Court,  in  express  terms 
to  decide  whether  that  tract  of  land,  as  far 
as  Kpes's  interest  extended  and  was  affected 
by    their  judgment  and  forthcoming  bond, 
should    be  made  liable  to  help  to  pay   the 
judg'ment  relied  on  and  set  forth  in  the  bill. 
The  deed  to  Archer  Jones  for  said  Dinwid- 
dle   land    was    filed  as  an   exhibit  in  this 
cause,  and  although  he  was  a  pendente  lite 
purchaser,    yet    he   was  at  the  time  also  a 
party  in  this  cause. 

It  does  not  appear  that  any  notice  was 
given  at  the  sale  of  the  Dinwiddle  land,  of 
the  lien  of  the  judgment  of  Myrick's  exec- 
utorsy  and  as  far  as  appears  it  may  be  that 
those  present  at  the  sale  supposed  that  the 
sheriff  sold  all  William  D.  Epes's  life 
2Q6  estate  in  the  land.  It  is  *true  this 
could    not    injure     the    interest    of 


Myrick's  executors  so  far  as  to  cause  them 
any  loss,  but  how  far  such  a  sale  and  con- 
veyance would  operate  to  bring  that  land 
within  one  of  the  points  decided  in  Mc- 
Clung  V.  Beime,  10  Iveigh  394,  is  submitted 
to  the  decision  of  the  Court.  It  is  the  fifth 
point  in  that  cause  to  which  reference  is 
made. 

It  seems  to  the  counsel,  that  there  can  be 
no  question  that  at  l^ast  one-half  of  Epes's 
interest  in  that  land  was  legally  sold  and 
conveyed  by  the  sheriff,  and  that  Myrick's 
executors  had  no  lien  on  or  claim  to  more 
than  half,  at  the  time  of  the  sale.  And  it 
seems  difficult  to  understand  how  the  Court 
could  come  to  the  conclusion  that  Myrick's 
executors  were  entitled  to  more  than  half 
the  sales  of  the  Dinwiddle  land,  if  to  any 
part,  except  by  losing  sight  of  the  fact 
that  there  was  no  lien  on  that  land  but  the 
judgment,  when  the  insolvent  oath  was 
taken. 

The  sale  made  by  the  sheriff  of  Dinwid- 
dle could  not  legally  have  been  of  any  rights 
title  or  interest  which  had  vested  in  My- 
rick's executors  under  the  judgment  of 
September  1827,  or  the  forthcoming  bond. 
Their  interest  had  not  been  sold  because 
the  sheriff  was  not  called  on  to  sell  it,  nor 
was  he  authorized  to  sell  it,  nor  did  he  offer 
or  attempt  to  sell  it.  It  seems  then  difficult 
to  comprehend  on  what  ground  Myrick's 
executors  could  claim  or  be  entitled  to  one 
cent  of  the  amount  of  that  sale,  800  dollars^ 
net  amount  753  dollars  55  cents. 

The  Court  decided  that  Myrick's  executors 
had  waived  their  right  to  the  said  sum  of 
753  dollars  75  cents,  the  inroceeds  of  the 
sale  of  the  Dinwiddle  land  aforesaid.  If 
they  had  no  right  to  any  part  of  that  sum, 
they  could  waive  nothing  But  let  us  look 
at  the  case  under  the  supposition  that  the 
executors  were  entitled  to  some  part  or 
the    whole   of  that    sum   of  753  dollars  75 

cents. 
207  *It  will  not  surely  be  contended 
that  any  right  to  said  money  was 
waived  in  this  cause.  The  question  in 
relation  to  that  land  was  expressly  sub- 
mitted to  the  Court  for  decision  by  the  bill, 
the  purchaser  was  a  party  and  his  title  deed 
was  an  exhibit,  and  all  the  exhibits  neces- 
sary to  shew  the  nature  of  the  interest  sold 
were  filed  in  the  cause.  If  any  right  then 
was  waived  by  Myrick  or  his  executors  it 
must  have  been  done  in  the  case  of  Epes  & 
Scott  V.  Epes  Ac.  That  suit  was  brought 
in  August  1828.  It  will  be  seen  on  examina- 
tion that  the  parties  in  the  two  cases  are 
the  same,  except  J.  D.  Royall  sheriff  of 
Nottoway,  and  E.  Watkins  sheriff  of  Din- 
widdle. All  the  parties  interested  in  that 
money  being  parties  in  both  causes,  knew 
or  ought  to  have  known  that  Myrick  had 
submitted  the  question  about  the  Dinwiddle 
land  to  the  decision  of  the  Court.  The  two 
cases  were  depending  at  the  same  time  and 
were  in  the  same  Court.  Myrick  was  made 
a  party  in  the  case  of  Scott  and  Epes, 
merely  because  he  was  a  party  in  one  of 
the  trust  deeds.  No  claim  is  set  up  or  in- 
timated against  his  rights  by  virtue  of  the 
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lien  of  the  iirst  jndgrment  in  1827  and  the 
forthcoming  bond.  Waa  it  then  a  fatal 
error  in  Myrick  that  he  did  not  in  Scott  and 
Epea's  case  volunteer  to  state  agfain  what 
he  had  already  done  in  the  suit  first 
brought?  If  he  erred  in  this  it  was  cer- 
tainly not  done  with  any  bad  intention. 
In  his  answer  in  that  cause  he  expressly 
refers  to  his  two  executions,  one  on  the 
forthcoming  bond  and  one  on  the  judgment 
obtained  at  April  term  1828.  He  did  not 
suppose  nor  did  his  counsel  suppose  that  any 
part  of  the  land  sales  under  the  insolvent 
assignment  was  applicable  to  the  pay- 
ment of  his  judgment  in  1827,  or  the  forth- 
coming bond  taken  under  it.  If  he  was 
mistaken  as  to  this  matter  why  was  he 
more  to  blame  than  Archer  Jones  the  pur- 
chaser and  also  a  creditor  under  the  trust 
deeds,  and  D.  G.  Williams  and  Francis 
Epes,  all  parties  in  both  causes  who 

208  remained  wholly  *silent.     Myrick  did 
not   obtain   a   decree   for  a  dollar  in 

Scott's  case,  and  what  he  did  and  did  not 
do  cannot  be  construed  into  an  attempt  or 
desire  to  obtain  an  undue  advantage.  No 
injury  was  done  to  any  party  by  the  course 
he  pursued. 

But  if  Myrick  was  entitled  to  the  753  dol- 
lars 75  cents  or  any  part  of  it  towards  the 
payment  of  his  forthcoming  bond,  did  not 
the  Court  commit  a  grave  error  in  not  tak- 
ing hold  of  the  amount  and  decreeing  it  ac- 
cordingly in  this  case?  True  it  had  been 
decreed  to  particular  parties  in  the  case  of 
Scott  and  Epes,  but  those  parties  were  all 
before  the  Court  in  this  cause.  Surely  then 
if  they  had  received  moneys  to  which  they 
were  not  entitled,  and  by  a  decree  in  a 
cause  brought  after  this,  if  that  money 
ought  to  have  been  appropriated  towards 
Myrick's  forthcoming  bond,  it  was  clearly 
the  duty  of  the  Court  in  this  cause  which 
first  assumed  the  control  of  that  fund  as  far 
as  it  could,  to  have  decreed  those  parties  to 
do  justice,  to  pay  back  the  sums  thus  re- 
ceived by  them  and  to  which  they  were  not 
entitled  according  to  the  expressed  opinion 
of  the  Court.  It  was  in  the  full  power  of 
the  Court  in  this  cause  to  have  reached  that 
money  and  to  have  had  it  appropriated  in 
pursuance  of  its  opinion.  No  part  of  it 
was  lost,  and  all  might  have  been  still  de- 
creed as  the  Court  thought  it  was  equitably 
and  legally  applicable.  It  does  not  seem 
that  any  right  obtained  under  that  decree 
in  Scott  and  Bpes*s  case  could  be  a  bar  in 
a  Court  of  equity  to  reclaiming  the  fund 
thus  said  to  have  been  waived  or  aban- 
doned. 

It  is  finally  submitted  that  there  is  no 
good  ground  for  deciding  in  this  case  that 
Myrick  waived  or  abandoned  his  lien  on 
the  Dinwiddle  land  by  not  urging  a  claim 
to  the  fund  of  753  dollars  75  cents,  or  to  one- 
half  of  it  more  strenuously  in  Scott  &  Bpes 
V.  Epes.  That  money  is  not  lost  and  can 
even  now  be  reached  by  a  future  decree 
in  this  cause,  if  indeed  any  part  of  it 

209  *ought  to  be  applied  towards  the  judg- 
ment  in  question.     The   counsel   has 

not  been  able  to  find  any  authority  tending 


to  sanction  the  ddctrine  of  waiver  or  aban- 
donment such  as  was  relied  on  by  the  Court. 
This  is  not  a  case  where  a  party  was  pres- 
ent at  the  sale  and  stood  by  among  persons 
ignorant  of  his  claim,  and  suffered  them 
innocently  and  without  notice  to  purchase 
or  in  any  manner  to  be  injured  by  his 
silence.  The  whole  matter  was  transacted 
among  those  who  were  perfectly  informed 
of  all  the  circumstances  attending  the  mat- 
ter. No  loss  was  or  can  be  sustained,  for 
if  some  have  to  refund  it  will  be  only  re- 
funding what  they  are  not  and  never  were 
entitled  to. 

BALDWIN,  J.,  delivered   the   opinion  of 
the  Court. 

The  statute  concerning  executions,  1  Rev. 
Code  1819,  p.  530,  {  16,  prescribed  in  regard 
to  forthcoming  bonds,  that  in  the  event  of 
the  failure  to  deliver  the  property  accord- 
ing to  the  condition  of  the  bond,  the  sher- 
iff should  return  it  to  the  office  from  whence 
the  execution  issued,  to  be  there  safely  kept 
and  to  have  the  force  of  a  judgment ;  and 
thereupon  it  should  be  lawful  for  the  clerk 
of  the  Court,  where  such  bond  should  be 
lodged,  upon  motion  &c.,  to  award  execu- 
tion Ac.  And  by  the  amendatory  act  of 
1822,  Supp.  Rev.  Code,  p.  270,  i  1,  the  au- 
thority of  the  clerk  to  award  execution  upon 
the  bond  was  transferred  from  him  to  the 
Court.  By  the  true  construction  of  the  act 
of  1819,  the  forfeited  forthcoming  bond  was 
to  have  the  force  of  a  judgment,  so  as  to 
give  a  lien  upon  the  lands  of  the  obligors, 
not  from  the  time  of  the  forfeiture,  bat 
from  the  time  of  the  return  of  the  bond  to 
the  clerk's  office;  from  which  time  last 
mentioned  there  was  a  capacity  to  sue  oat 
execution,  and  whether  the  same  should  be 
awarded  by  the  clerk  or  the  Court,  was  im- 
material.   This  construction   is  warranted 

by  the  terms  of  the  statute,  and  is 
210      consonant  to  its   spirit.     *The  quasi 

judgment  was,  like  other  judgments, 
to  be  deposited  in  the  clerk's  office,  where 
it  could  be  seen  and  inspected  by  all  per- 
sons interested  in  the  subject;  whereas  if 
it  took  its  force  as  a  judgment  lien  from 
the  time  of  the  forfeiture,  it  might  be  held 
up  to  the  great  prejudice  of  creditors  and 
purchasers  for  many  years,  and  that  by 
the  act  of  the  plaintiff  himself,  for  by  the 
17th  section  of  the  same  statute  it  vras 
made  the  duty  of  the  sheriff  to  deliver  the 
bond  to  the  plaintiff  if  required,  and  there 
was  no  period  of  limitation  to  the  award  of 
execution. 

In  the  present  case,  the  execution  of  My- 
rick, the  testator  of  the  appellants  who  are 
first  above  mentioned,  against  William  D. 
Epes,  upon  which  the  forthcoming  bond 
was  taken,  issued  on  the  2d  of  October 
1827,  upon  a  judgment  of  the  Superior  ooart 
of  Nottoway,  for  1160  dollars  1  cent,  with 
interest  thereon  from  the  12th  of  May  1827, 
and  7  dollars  51  cents  costs,  and  was  re- 
turnable on  the  first  Monday  in  December 
next  following.  It  was  levied  and  the  forth- 
coming bond  taken  on  the  25th  of  October 
in  the  same  year ;  and   the  bond  forfeited 
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on  the  first  Thursday  in  December  1827,  and 
execution  thereupon  awarded  bj  the  Court 
on  the  28th  of  April  1828.  The  forthcom- 
ing bond  must  be  regarded  as  returned  on 
the  28th  of  April  1828,  when  the  motion  for 
award  of  execution  was  made  upon  it,  there 
being  no  evidence  that  it  was  returned  at 
an  earlier  day.  But  prior  to  the  28th  of 
April  1828,  the  said  William  D.  Epes,  by 
several  deeds  of  trust  conveyed  his  real 
estate  to  secure  some  of  his  creditors,  which 
deeds  of  trust  were  admitted  to  record  in 
the  'county  of  Nottoway  on  the  26th  of 
April  1828;  one  of  which  deeds  however 
embraces  a  tract  of  land  situate  in  the 
county  of  Dinwiddle,  in  which  county  the 
same  was  not  recorded.  And  on  the  28th 
of  April  1828,  the  said  William  D.  Epes, 
in  the  Superior  court  of  Nottoway  county, 
confessed  various  judgments,  and 
211  *being  in  custody  thereupon  by  the 
surrender  of  his  special  bail  on  that 
day  in  open  Court,  took  the  oath  of  an 
insolvent  debtor,  and  by  his  schedule  sur- 
rendered and  transferred  to  the  sheriff  all 
his  estate  in  the  property  real  and  personal 
embraced  in  the  deeds  of  trust  aforesaid. 

The  said  deeds  of  trust  therefore,  except 
in  regard  to  the  Dinwiddle  land,  had  prior- 
ity over  the  lien  of  the  forthcoming  bond, 
and  with  the  same  exception  over  the  assign- 
ment of  the  insolvent  for  the  benefit  of  his 
schedule  creditors;  and  the  latter  must  be 
preferred  in  regard  to  the  Dinwiddle  land 
over  the  lien  of  the  forthcoming  bond, 
inasmuch  as  the  judgments  confessed  in 
open  Court,  and  the  proceeding  thereupon 
and  therein  had  relation  to  the  first  moment 
of  the  first  day  of  the  term ;  whereas  the 
return  of  the  forthcoming* bond  must  be 
treated  as  an  act  done  in  the  office  and  not 
in  the  Court,  and  as  having  no  relation  at 
all,  and  therefore  before  it  was  effectual 
the  estate  of  the  insolvent  had  been  as- 
signed by  operation  of  law  for  the  benefit 
of  the  schedule  creditors. 

But  although  the  lien  of  Myrick  by  force 
of  his  forthcoming  bond  had  thus  proved 
unavailing,  as  well  in  regard  to  the  sched- 
nle  creditors  as  the  incumbrancers,  yet  that 
of  his  original  judgment  was  in  equity  still 
subsisting;  and  being  prior  in  point  of 
time,  paramount  to  both.  The  forthcom- 
ing* bond,  it  is  true,  after  its  forfeiture 
operated  while  it  continued  in  force  as  a 
dischargee  of  the  original  judgment ;  but  its 
purpose  was  to  secure  the  payment  of  the 
debt,  and  having  proved  abortive  in  that 
respect  from  the  insolvency  of  the  obligors, 
the  Court  of  law  would  have  quashed  it  on 
the  motion  of  the  creditor,  in  order  to  remit 
him  in  all  respects  to  the  benefit  of  his 
orig-inal  judgment.  And  a  Court  of  equity 
looking'  to  the  substance  of  things,  and  dis- 
reg'arding  mere  matters  of  form,  will  not 
when  it  has  jurisdiction  of  the  sub- 
212  ject  require  the  party  *to  go  through 
the  formality  of  quashing  the  bond 
at  law,  but  treat  the  security  as  a  nullity, 
and  proceed  to  give  such  relief  as  he  was 
entitled  to  under  his  original  judgment. 
MyTick  therefore,  by  force  of  his  original 


judgment,  had  at  the  institution  of  this 
suit  a  lien  upon  all  the  lands  of  his  debtor, 
William  D.  Epes,  at  the  time  of  the  recov- 
ery thereof,  to  the  extent  of  the  debt,  in- 
terest and  costs  thereby  recovered,  and  also 
for  the  costs  and  expenses  occasioned  by 
the  taking  of  the  forthcoming  bond,  which 
was  part  of  the  execution,  and  proved  un- 
availing without  any  fault  of  the  creditor. 
This  lien,  by  the  rules  of  equity,  was  to  be 
enforced  in  the  first  place  as  amongst 
alienees  and  incumbrancers,  against  the 
land  last  aliened  or  incumbered  by  the 
debtor,  and  if  that  should  be  insufficient, 
then  against  the  other  lands  successively 
.in  the  inverse  order  in  point  of  time  of  the 
alienations  and  incumbrances. 

This  suit  was  instituted  by  Myrick  on  the 
21st  of  June  1828,  and  his  bill  filed  at  the 
August  rules  next  following.  Between 
those  two  periods  the  Dinwiddle  land  was 
sold  by  the  sheriff  of  that  county  for  the 
benefit  of  the  schedule  creditors.  The  bill 
sets  forth  the  judgment,  execution,  for- 
feited forthcoming  bond  and  award  of  exe- 
cution above  mentioned.  It  also  sets  forth 
the  several  deeds  of  trust  executed  by  the 
debtor,  the  judgments  confessed  by  him, 
his  discharge  as  an  insolvent,  and  his 
schedule.  It  asserts  the  priority  of  the 
plaintiff's  judgment  lien,  and  that  it  is  not 
affected  by  the  deeds  of  trust,  or  the  assign- 
ment of  the  debtor  on  taking  the  oath  of 
insolvency.  It  represents  that  although 
the  plaintiff's  lien  upon  the  Dinwiddle  land 
is  prior  to  that  of  the  schedule  creditors, 
yet  he  is  not  disposed  to  interfere  with  that 
land  if  he  can  be  decreed  his  money  to  be 
raised  from  the  other  tracts,  as  they  would 
produce  much  more  than  sufficient  for  the 
purpose ;  and  as  to  this  matter  submits  it 
to   the    Court    to   decide    as    equity    shall 

dictate. 
213         *The  bill  further  represents  that  the 

plaintiff  obtained  another  judgment 
against  William  D.  Epes  in  the  same  Court, 
on  the  30th  of  April  1828,  for  262  dollars  62 
cents,  with  interest  thereon  from  the  14th 
of  B^cbruary  1828,  and  7  dollars  15  cents 
costs;  upon  which  and  the  forthcoming 
bond  aforesaid,  writs  of  fieri  facias  issued, 
directed  to  the  sheriff  of  Dinwiddle  county, 
and  came  to  his  hands,  and  thereby  created 
a  lien  upon  the  Dinwiddle  slaves  previously 
embraced  in  the  schedule  aforesaid,  at  least 
for  any  balance  remaining,  after  satisfying 
the  schedule  creditors,  although  said  writs 
were  never  levied  upon  said  slaves,  in  con- 
sequence of  their  escape  from  the  county  of 
Dinwiddle  to  the  county  of  Nottoway. 

The  bill  makes  defendants  the  schedule 
creditors  and  those  secured  by  the  deeds  of 
trust,  amongst  which  defendants  are  Ar- 
cher Jones,  f^rancis  Epes,  in  his  own  right 
and  as  administrator  of  Thomas  R.  Epes 
deceased,  and  Samuel  Scott,  administrator 
of  John  F.  Epes  deceased,  prays  satisfac- 
tion of  the  debts  due  the  plaintiff,  a  sale  of 
the  lands  and  the  Dinwiddle  slaves,  and 
that  if  the  latter  should  be  applied  to  the 
satisfaction  of  the  schedule  creditors,  then 
that  the  plaintiff's  smaller  judgment  should 
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participate  in  the  proceeds  of  the  sale  which 
had  beeti  made  of  the  Dinwiddie  land,  on 
the  g'round  that  it  had  been  obtained  at  the 
April  term  1828,  and  relating  back  to  the 
iirst  day  of  the  term,  operated  as  a  lien 
upon  that  land  pro  rata  with  the  judgments 
of  the  schedule  creditors. 

Shortly  after  the  commencement  of  this 
suit  by  Myrick,  some  of  the  defendants 
therein,  to  wit,  Francis  Epes  in  his  own 
right  and  as  administrator  of  Thomas  R. 
Epes  deceased,  and  Samuel  Scott,  adminis- 
trator of  John  F.  Epes  deceased,  brought 
their  suit  in  the  same  Court,  in  which  the 
bill  was  filed  on  the  27th  of  August  1828. 
The  bill  charges  that  the  said  Francis  Epes, 
Thomas  R.  Epes,  and  John  F.  Epes 
214  became  ^ound  as  sureties  for  William 
B.  Epes  in  the  bond  for  1808  dollars, 
upon  which  Cooper,  one  of  the  schedule 
creditors,  recovered  his  judgment ;  that  the 
judgment  to  the  extent  of  1930  dollars  7 
cents  had  been  made  by  execution  out  of 
the  property  of  Francis  Epes;  and  that  for 
the  small  balance  still  due  Cooper  was  pur- 
suing Samuel  Scott  as  administrator  of 
John  F.  Epes.  It  sets  forth  the  several 
deeds  of  trust  above  mentioned  by  which 
William  D.  Epes  conveyed  his  lands  and 
other  property  to  secure  some  of  his  cred- 
itors, and  represents  the  failure  to  record 
any  of  them  in  the  county  of  Dinwiddie 
prior  to  the  debtor's  oath  of  insolvency, 
and  his  assignment  for  the  schedule  cred- 
itors; and  that  by  this  failure  they  became 
void  as  to  the  Dinwiddie  property,  which 
passed  to  the  sheriff  for  the  benefit  of  the 
schedule  creditors.  It  states  the  sale  by 
the  sheriff  of  Dinwiddie  for  the  benefit  of  the 
schedule  creditors  of  the  land  and  some  of 
the  other  property  in  that  county ;  the  es- 
cape of  some  of  the  slaves  to  the  county  of 
Nottoway,  and  their  liability  to  be  sold 
there,  under  the  schedule  assignment,  by 
the  sheriff  of  that  county.  It  seeks  the  ap- 
plication to  the  debts  due  the  schedule  cred- 
itors of  the  proceeds  of  the  sale  which  had 
been  made  by  the  sheriff  of  Dinwiddie,  and 
of  the  sale  which  should  be  made  by  the 
sheriff  of  Nottoway  of  the  Dinwiddie 
slaves  that  had  escaped  from  the  latter  to 
the  former  county,  and  the  subrogation  of 
the  plaintiffs  to  the  interest  of  said  Cooper 
as  one  of  the  schedule  creditors  in  said  pro- 
ceeds :  And  it  makes  the  proper  defendants, 
and  amongst  them  the  said  Myrick ;  but  it 
takes  no  notice  of  his  suit,  nor  of  his  para- 
mount lien  upon  all  the  lands  of  the  debtor, 
and  does  not  mention  the  judgments  which 
he  had  recovered. 

To  that  bill,  Myrick,  with  other  defend- 
ants, filed  a  joint  answer,  in  which  they 
deny  the  equity  to  subrogation  asserted  by 
the  plaintiffs,  and  allege  that  the  plaintiff 
Francis  Epes  had  already  received 
215  more  than  *the  amount  paid  on  Coop- 
er's judgment  from  sales  of  part  of 
the  property  conveyed  by  the  trust  deeds, 
one  of  which  provided  for  his  indemnity  as 
security  for  the  debt  to  Cooper,  and  em- 
braced the  Dinwiddie  property ;  and  that  its 
failure  as  to  that    property  proceeded  from 


his  own  laches:  Myrick  stated  separately 
the  recovery  of  his  two  judgments,  and  reas- 
serted his  claim  to  a  lien  upon  the  Dinwid- 
die slaves  by  force  of  his  unlevied  writs  of 
fieri  facias ;  but  took  no  notice  of  his  own 
pending  suit,  nor  of  his  lien  therein  as- 
serted, whether  paramount  or  pro  rata,  upon 
the  Dinwiddie  land,  or  the  (nroceeds  of  the 
sheriff's  sale  thereof. 

Pending  Myrick's  suit,  sales  were  made 
by  a  trustee  of  the  property  embraced  in 
the  trust  deeds,  in  regard  to  which  they  had 
been  duly  recorded,  and  some  of  it  very 
shortly  after  the  suit  was  instituted,  and 
before  the  filing  of  the  bill.  In  regard  to 
these  trust  sales,  as  well  those  already  made 
as  to  those  contemplated,  the  bill  is  silent. 

The  other  suit  brought  by  Francis  Epes 
Ac.  was  finally  heard  on  the  11th  of  April 
1834,  when  the  Court,  by  its  decree,  dis- 
posed of  the  trust  sales  and  the  schednle 
sales  according  to  the  supposed  rights  of 
the  parties,  substituting  the  plaintiffs  as 
sureties  to  the  place  of  Cooper  as  one  of 
the  schedule  creditors,  and  adjusting  the 
equities  arising  amongst  some  of  the  par- 
ties; and  the  design  and  effect  of  the  de- 
cree was  to  give  distributively  as  well  to 
the  plaintiffs  by  substitution  to  the  interest 
of  Cooper,  as  to  some  of  the  other  schedule 
creditors,  the  whole  proceeds  of  the  schedule 
sales  made  by  the  sheriffs,  including  that 
of  the  Dinwiddie  land. 

It  appears  that  in  the  Dinwiddie  land 
and  the  other  lands  conveyed  by  the  deeds 
of  trust,  the  grantor  William  D.  Epes  had 
but  a  life  estate,  except  the  tract  of  800 
acres  in  Nottoway  conveyed  by  the  deed 
for  the  benefit  of  David  G.  Williams, 
216  in  which  he  had  an  estate  *in  fee. 
That  deed  was  made  on  the  14th  of 
February  1828,  and  the  others  on  the  25th 
of  April  next  following.  It  also  appears 
that  the  proceeds  of  the  trust  sales  of  the 
lands  conveyed  for  the  benefit  of  Archer 
Jones  and  Francis  Epes  respectively  were 
paid  over  to  them,  and  that  the  proceeds  of 
the  sale  of  the  800  acres  under  the  deed  of 
the  14th  of  February  were  paid  over  to 
Williams ;  and  that  the  proceeds  so  paid  to 
said  Jones  and  Epes  were  rather  more  than 
sufficient  to  pay  off  the  balance  of  the 
larger  judgment  of  Myrick,  after  deduct- 
ing from  it  a  sum  equal  to  the  proceeds  of 
the  Dinwiddie  land. 

Myrick's  suit  was  not  finally  heard  until 
the  14th  of  October  1845,  when  the  decree 
appealed  from  was  rendered,  by  which  the 
Court  declining,  for  reasons  stated,  to  di- 
rect a  sale  of  the  Dinwiddie  land,  held  that 
the  plaintiff  had  waived  his  right  to  tbe 
proceeds  of  the  sheriff's  sale  of  the  Dinwid- 
die land,  and  had  no  right  to  recover  of 
that  amount  from  the  defendants  who  bid 
received  the  proceeds  of  the  lands  sold  for 
their  benefit  under  the  deeds  of  trust:  tbat 
the  defendants  Archer  Jones  and  Francis 
Epes  were  liable  on  account  of  such  pro- 
ceeds before  the  defendant  Williams  conld 
be  called  upon  on  account  of  those  received 
by  him:  and  directed  payment  by  said 
Jones  and  Epes  respectively  to  the  plaintiif 
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of  sums  together  equal  to  the  balance  of 
his  larg^er  judgment,  after  deducting  there- 
from the  amount  of  the  proceeds  of  the  Din- 
widdle land. 

And  so  the  question  arises,  whether  the 
appellants  who  are  the  executors  of  My  rick 
ought  to  recover  in  this  suit  the  amount 
of  the  proceeds  of  the  Dinwiddle  land, 
against  those  defendants  who  as  schedule 
creditors  received  the  benefit  thereof,  under 
the  decree  of  1834,  rendered  in  the  suit 
brought  by  Epes  and  others ;  and  if  not, 
then  the  further  question,  whether  the  exec- 
utors of  Myrick  can  recover  the  amount  so 
deducted   from    his  judgment  against  any 

of  the  other  defendants. 
217  *There  is  no  evidence,  nor  is   there 

any  pretence  from  any  quarter,  that 
the  Dinwiddle  land  did  not  produce  at  the 
sheriff's  sale  thereof  under  the  schedule  the 
full  value  of  the  life  estate  of  William  D. 
Epes  therein ;  nor  does  it  appear  that  it 
was  sold  subject  to  Myrick's  paramount 
judgment  lien,  or  that  the  purchaser  or  the 
sheriff  had  any  knowledge  of  the  existence 
of  that  lien.  It  would  therefore  have  been 
competent  for  the  Court  while  the  proceeds 
of  the  sale  were  in  the  hands  of  the  sheriff 
or  otherwise  within  its  control,  to  have 
directed  the  same  to  be  applied  towards  the 
discharge  of  Myrick' s  judgment.  And  that 
relief  would  have  been  required  by  princi- 
ples of  equity,  instead  of  subjecting  the 
purchaser  to  the  loss  of  the  land ;  and  would 
have  fallen  within  the  scope  of  the  plain- 
tiff's bill,  though  not  designated  therein, 
the  object  of  it  being  to  obtain  satisfaction 
of  his  demand  out  of  the  lands  of  the  debtor, 
and  whether  by  means  of  sales  thereof 
to  be  directed  by  the  Court,  or  of  sales 
already  made  by  competent  authority,  was 
immaterial. 

It  was  too  late  however  at  the  hearing  of 
the  present  suit  in  1845,  to  subject  the  pro- 
ceeds of  the  sheriff's  sale  of  the  Dinwiddle 
land,  which  proceeds  were  recovered  by  the 
schedule  creditors  by  the  decree  rendered  in 
1834  in  the  suit  brought  by  Epes  &c.  That 
decree  is  an  insuperable  bar  to  the  preten- 
sion now  made  by  the  executors  of  Myrick, 
who  was  a  party  in  that  suit,  to  a  recovery 
against  the  schedule  creditors  of  the  money 
paid  to  them  under  the  authority  and  by  the 
direction  of  the  said  decree  of  1834.  It  was 
a  decree  not  only  upon  the  same  matter,  the 
apparent  paramount  lien  and  title  of  the 
schedule  creditors  in  regard  to  the  Dinwid- 
dle land,  which  carried  with  it  the  negation 
of  a  paramount  lien  or  title  in  all  other 
persons;  but  it  was  a  recovery  of  the  iden- 
tical subject,  the  proceeds  of  the  sale  of 
that  land  made  by  the  sheriff.  Nor  was  it 
the  less  decisive  and  conclusive  that  the 
money  was  not  in  the  hands  of 
218  *Myrick,  but  in  the  hands  of  the  sher- 
iff who  held  it  subject  to  the  control 
and  decision  of  the  Court :  nor  that  Myrick 
in  his  answer  did  not  deny  the  lien  or  title 
asserted  in  the  bill,  and  asserted  no  lien  or 
title  in  himself,  nor  that  the  present  suit 
was  then  pending  and  the  first  brought,  for 
it  is  not  the  institution  of  a  suit,  but  the 
judgment  or  decree  therein,  which  concludes 


the  rights  of  the  parties.  The  pendency  of 
,the  present  suit,  however,  serves  to  shew, 
if  that  were  material,  that  Myrick  was  not 
ignorant  of  his  own  paramount  lien  upon 
the  Dinwiddle  land,  but  chose  not  to  insist 
upon  it,  preferring  and  desiring,  as  would 
seem  from  his  own  bill,  to  obtain  satisfac- 
tion of  his  larger  judgment  out  of  his  debt- 
or's other  lands. 

It  follows  from  what  has  been  said,  that 
the  Circuit  court  did  not  err  in  failing  to 
decree  in  the  present  suit  to  the  plaintiffs 
therein,  payment  by  the  schedule  creditors 
of  the  proceeds  of  the  sale  of  the  Dinwid- 
dle land  which  they  had  recovered  by  the 
former  decree  of  1834,  rendered  in  the  suit 
brought  by  Epes  Ac, 

Nor  did  the  Circuit  court  err  in  refusing 
to  decree  against  the  creditors  who  had 
received  the  proceeds  of  the  sales  made  un- 
der the  deeds  of  trust,  so  much  of  the  plain- 
tiff's demand  as  was  equal  to  the  proceeds 
of  the  sheriff's  sale  of  the  Dinwiddle  land. 

Although  Myrick  had  a  paramount  judg- 
ment lien  upon  all  the  lands  of  his  debtor, 
yet  his  proper  resort  was  primary  as  to  the 
Dinwiddle  land,  secondary  as  to  the  Notto- 
way lands  conveyed  for  the  security  of 
Jones  Sl  Epes,  and  ultimate  as  to  the  Not- 
toway land  conveyed  for  the  security  of 
Williams ;  and  of  these  funds  he  could  not 
subject  the  second  until  he  had  exhausted 
the  first,  nor  the  third  until  he  had  ex- 
hausted the  second.  And  if  by  his  surren- 
der, waiver,  acquiescence  or  neglect,  he  lost 
the  power  of  proceeding  in  this  order,  he 
thereby  incurred  the  consequences  himself, 
and  could  not  throw  the  burthen  upon 
219  others  by  whom  it  *ought  not  to  have 
been  borne.  The  facts  already  stated 
serve  to  shew  that,  with  a  full  knowledge 
of  the  priority  of  his  lien,  he  suffered  the 
proceeds  of  the  Dinwiddle  land  to  remain  in 
the  hands  of  the  sheriff  for  nearly  four 
years  without  an  efiort  to  secure  the  appli- 
cation thereof  to  his  judgment,  and  by  his 
wilful  waiver  or  gross  neglect,  submitted 
to  the  conflicting  pretension  of  the  schedule 
creditors,  and  so  allowed  the  fund  to  be  ap- 
propriated to  their  benefit,  by  an  unreversed 
and  irreversible  decree  in  their  behalf. 
And  if  notwithstanding  this,  he  might 
still  have  pursued  the  perishable  life  estate 
in  the  hands  of  the  purchaser  at  the  sheriff's 
sale,  he  has  not  made  out  a  case  proper  for 
such  relief  by  evidence,  nor  by  pleading, 
his  bill  not  having  even  mentioned  the 
name  of  the  purchaser,  who  did  not  stand 
in  the  position  of  a  purchaser  pendente 
lite,  the  sale  having  been  made  before  proc- 
ess served  and  bill  filed. 

The  Court  is  therefore  of  opinion,  that 
there  is  no  error  in  the  decree  of  the  Cir- 
cuit court. 

Decree  affirmed. 


220  ^Hutcherson  &c.  v.  Pigg. 

October  Term,  1851,  Richmond. 
(Absent  Cabbll.,  P.) 
I.  Administration  Bonds— Property  Covered  by— Rents 
and  Profits  of  Re«lty.*-Tlie  official  bond  of  an 
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executrix  only  bindlnflr  the  obllflrors  for  the  due 
administration  of  the  personal  estate,  the  sureties 
are  to  no  extent  responsible  for  the  rents  and 
promts  of  the  real  estate, 
a.  Same— Action  on— Parties. t— All  the  sureties  in  the 
official  bond  of  an  executrix  should  be  parties  to  a 
suit  by  leeratees  for  distribution,  or  a  sufficient 
reason  should  be  shewn  for  failing  to  make  them 
parties,  before  a  decree  is  made  against  one  of 
them. 

John  Pigg  died  in  1816,  having  first  duly 
made  his  will,  which  was  admitted  to  rec- 
ord in  the  County  court  of  Pittsylvania, 
He  left  a  widow  and  six  children,  all  of 
whom  were  infants.  Mrs.  Pigg  qualified 
as  executrix  of  the  will,  with  James  Adams, 
Samuel  Calland,  Nathan  Hutcherson,  James 
Hart  and  Clement  Pigg,  as  her  securities. 
After  the  qualification  of  Mrs.  Pigg  as  ex- 
ecutrix of  John  Pigg,  she  intermarried  with 
Nathan  Hutcherson,  and  he  seems  to  have 
conducted  the  administration. 

The  children  seem  to  have  lived  with 
Hutcherson  and  his  wife,  on  the  land  be- 
longing to  the  estate,  and  no  division  of 
the  property  was  made  uiitil  1829. 

In  1828  Hezekiah  Pigg,  one  of  the  chil- 
dren of  John  Pigg  deceased,  instituted  a 
suit  in  the  County  court  of  Pittsylvania, 
which  was  afterwards  removed  to  the  Supe- 
rior court,  against  Hutcherson  and  wife 
and  the  children  of  John  Pigg,  asking  for 
a  settlement  of  Hutcherson 's  account  and 
a  division  of  the  estate.  The  estate  was 
divided,  and  the  commissioner  to  whom  the 
executorial  accounts  were  referred 
221  made  a  ^report,  in  which  he  allowed 
Hutcherson  a  credit  for  the  support  of 
the  children. 

Hezekiah  Pigg,  the  plaintiff,  excepted  to 
the  account  of  the  administratrix,  and  also 
to  the  statement  of  his  account;  and  the 
Court  sustained  some  of  his  exceptions,  and 
among  others,  the  exception  to  the  allowance 
for  his  support;  and  recommitted  the  re- 
port. 

In  the  second  account,  the  commissioner 
stated  the  administration  account,  in  which 
he  charged  the  executor  with  the  rent  of 
the  land,  and  ascertained  the  balance 
thereon,  and  distributed  that  balance  be- 
tween the  widow  and  the  children.  Each 
child's  part  was  220  dollars  47  cents.  He 
then  stated  an  account  between  Hutcherson 
and  Hezekiah    Pigg,    and    ascertained  the 

and  Profits.— For  the  proposition  that  sureties  on 
the  bond  of  an  administrator  for  the  faithful  ad- 
ministration of  the  personal  estate,  are  not  respon- 
sible for  the  administration  as  to  the  realty,  see  the 
principal  case  cited  in  foot-noU  to  Murphy  v.  Car- 
ter, 23  Gratt  477.  See  monographic  note  on  "Official 
Bonds" '  appended  to  Sansrster  y.  Com.,  17  Gratt 
124:  monographic  note  on  "Executors  and  Adminis- 
trators." 

tSame— Action  on— Parties.— In  a  chancery  suit 
afirainst  a  committee  of  a  lunatic,  where  relief  is 
souflrht  aflraiost  the  sureties  in  his  official  bond,  all 
the  sureties  in  the  bond  are  necessary  parties.  Hed- 
rick  V.  Hopkins,  8  W.  Va.  171,  citinflr  Hutcherson  v. 
Pigg,  8  Oratt.  220.  See  monographic  notes  referred 
to  above. 


amount  due  to  Pigg  to  be  211  dollars  88 
cents ;  but  he  did  not  state  an  account  with 
any  of  the  other  children ;  and  the  Court 
confined  its  decree  to  the  balance  found  dne 
Hezekiah  Pigg.  This  decree  was  in  No- 
vember 1842. 

In  1844  John  W.  Pigg  instituted  a  suit  in 
chancery  in  the  Superior  court  of  Pittsyl- 
vania against  Hutcherson  and  Clement 
P^fiTfir*  i°  which  he  stated  that  Hutcherson 
had  administered  his  father's  estate ;  that 
Clement  Pigg  was  the  only  surviving  se- 
curity (though  he  does  not  say  the  others 
were  insolvent).  He  stated  the  proceedings 
in  the  former  suit,  and  that  the  commis- 
sioner had  reported  due  him  the  sum  of  220 
dollars  47  cents,  which  he  was  willing  to 
consider  as  the  true  sum  due  him ;  that  no 
decree  had  been  made  in  his  favour  for  that 
sum,  and  he  asked  for  a  decree  for  it  against 
Hutcherson  and  Clement  Pigg  as  his  surety. 

Hutcherson  answered  the  bill,  saying  that 
the  plaintiff  had  been  fully  paid.  The  bill 
was  taken  for  confessed  as  to  Clement 
Pigg. 

Hutcherson  took  testimony  to  prove  that 
for  a  part  of  the  time  John  W.  Pigg  lived 
with  him,  viz:  thirteen  years,  his  support 
was  worth  30  dollars  a  year.  He 
222  *also  proved  that  he  paid  for  John 
W.  Pigg  the  sum  of  75  dollars,  and 
in  the  suit  of  Hezekiah  Pigg  against 
Hutcherson  and  als. ,  the  first  report  shewed 
items  not  excepted  to  of  26  dollars  43  cents, 
paid  for  John  W.  Pigg. 

The  cause  came  on  to  be  heard  in  October 
1845,  when  the  Court  made  a  joint  decree 
against  Hutcherson  and  Clement  Piggt  for 
the  whole  sum  of  220  dollars  47  cents,  with 
interest  thereon  from  the  9th  of  May  1829. 

From  this  decree  the  defendants  applied 
to  this  Court  for  an  appeal,  which  was  al- 
lowed. 

Grattan,  for  the  appellants,  insisted, 

1st.  That  the  representatives  of  the  other 
sureties  of  Mrs.  Hutcherson  as  executrix  of 
John  Piggy  should  have  been  parties.  And 
for  this  he  cited  Spots  wood  v.  Dandridge, 
4Munf.  289;  Taliaferro  v.  Thornton,  6  Call 
21;  Story's  Equ.  Jur.  i  161,  162,  169;  Prim- 
rose V.  Bromley,  1  Atk.  R.  89;  Calvert  on 
Parties  235,  17  Lraw  Lribr. 

2d.  That  it  was  error  to  make  a  joint  de- 
cree against  the  executor  and  the  surety, 
before  there  had  been  a  decree  against  the 
executor  and  a  return  of  nulla  bona,  or 
other  evidence  of  his  insolvency.  Roberts 
V.  Colvin,  3  Gratt.  358. 

Stanard  and  Bouldin,    for  the   appellee, 

insisted, 

1st.  That  it  was  too  late  for  Clement  Pigg 
to  object  in  this  Court  that  the  representa- 
tives of  the  other  sureties  had  not  been 
made  parties,  after  he  had  allowed  the  case 
to  proceed  in  the  Court  below  upon  the  bill 
taken  for  confessed  as  to  him.  They  re- 
ferred to  Chappell  v.  Robertson,  2  Rob.  R. 
590;  and  Kee's  executors  v.  Kee's  creditors, 
2  Gratt.  116. 

2d.  That  the  case  cited  by  the  counsel  for 
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the  appellant  on  the  second  point, 
223      shews  that  the  decree  maj  be  ^ag'ainst 

the  executor  and  the  surety  at  the 
same  time ;  and  althoug'h  it  was  most  proper 
that  the  decree  should  be  first  against  the 
executor  and  then  against  the  surety,  that 
was  a  mere  matter  of  form  which  the  Court 
will  correct  without  reversing  the  decree. 

DANIKLi  J.>  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  as  by  the 
executorial  bond  given  by  Mrs.  Pigg  and  her 
sureties,  the  obligors  bound  themselves  only 
for  the  due  administration,  by  the  execu- 
trix, of  the  goods,  chattels  and  credits  of 
the  testator,  the  sureties  are,  to  no  extent, 
responsible  for  the  rents  or  profits  of  the 
real  estate ;  and  as  it  appears  that  the  bal- 
ance reported  by  the  commissioner  in  favour 
of  the  appellee,  and  for  which  the  decree 
was  rendered,  is  composed  in  part  of  items 
for  rent  of  the  real  estate  received  by  the 
appellant  Hutcherson  in  right  of  his  wife 
the  executrix,  it  was  erroneous  in  the  Cir- 
cuit court  to  render  a  joint  decree  for  said 
balance  against  the  appellants. 

The  Court  is  also  further  of  opinion,  that 
as  no  reason  is  shewn  or  alleged  for  failing 
to  make  the  representatives  of  the  other 
sureties  to  the  executorial  bond  parties  to 
the  snit,  it  was  error  to  render  any  decree 
in  the  cause  against  the  appellant  Clement 
Pigg  in  the  absence  of  said  representatives. 
Decree  reversed  with  costs  to  the  appel- 
lants. Cause  remanded  with  leave  to  the  ap- 
pellee to  make  the  proper  parties,  and  for  a 
resettlement  of  the  accounts  and  further 
proceedings  in  order  to  a  final  decree. 

Decree  reversed. 


224  *Ott's  Ex'x  V.  King  &  als. 

October  Term,  1861,  Richmond. 

(Absent  Cabeix,  P.) 

Equitable  Llew— Practice  In  Equity*— Case  at  Bar.— A 
debtor  contracts  to  fflve  a  lien  on  two  adjoining 
tenements,  to  secure  tlie  debt,  and  tlie  creditor  is 
in  possession  of  one  of  the  tenements  under  an 
agreement  by  which  the  rent  of  the  tenement  is 
to  be  taken  in  satisfaction  of  the  Interest  on  the 
debt.  Afterwards  the  debtor  becoming  embar- 
rassed in  his  circumstances  conveys  aU  his 
property  In  trust  to  pay  his  debts.  Held:  The 
creditor  is  entitled  to  enforce  his  equitable  lien 
not  only  atralnst  the  debtor  bnt  his  creditors. 

In  January  1811  George  Ott  leased  from 
Miles  King  a  lot  on  Main  street  in  Norfolk, 
for    a  term  of  twelve  years,    to  commence 

•EqaftaMe  Mortgages.— In  Atkinson  y.  Miller,  U  W. 
Va.  118,  11  S.  E.  Rep.  1007,  it  is  held:  "An  executory 
agreement  in  wrltinflr,  stipnlatlnflr  for  the  execution 
in  future  of  a  mort^asre  or  deed  of  trust,  is  of  com- 
mon occurrence,  and  is  valid,  and  will  be  specifi- 
callT  enforced  in  eqnlty.  or  what  is  the  same  thinff, 
treated  as  an  equitable  mort^affe.  Ott  v.  Kino*  8 
GraU.  2S4:  Alexander  y.  Newton.  2  Oratt.  286;  1  Jones, 
Mort«r.  Il«." 


from  the  31st  of  March  1811.  Ott  cove- 
nanted to  build  on  this  lot  a  good  brick 
house,  and  to  pay  an  annual  rent  of  220  dol- 
lars. It  was  further  agreed  that  either  Ott 
or  King  might  at  any  time,  not  less  than 
twenty  or  mor<e  than  sixty  days  before  the 
expiration  of  the  term,  give  the  other  party 
notice  the  lease  would  not  be  renewed,  and 
in  that  case  the  buildings  erected  by  Ott 
were  to  be  valued,  and  the  amount  of  the 
valuation  to  be  paid  by  King  to  Ott  before 
the  expiration  of  the  term,  and  then  on 
such  payment  the  premises  to  be  surren- 
dered by  Ott.  Ott  entered  on  the  premises 
and  erected  a  large  double  brick  tenement, 
&c.,  and  continued  in  possession  through- 
out the  term,  which  ended  on  the  31st  of 
March  1823.  On  the  1st  day  of  February 
1823,  Ott  gave  King  a  written  notice  that 
he  would  not  renew  the  lease,  and  appointed 
a  valuer  of  the  buildings.  King  on  his 
part  appointed  a  valuer,  and  the  two 
valued   the  buildings   at    8159  dollars 

225  *73  cents.  By  the  agreement  of  lease. 
King  was  to  pay  Ott  the  sum  ascer- 
tained by  the  valuers,  and  on  the  payment 
Ott  was  bound  to  surrender  the  property  at 
the  end  of  the  term.  It  seems  that  King 
was  unable  to  comply  with  his  obligation 
to  pay  the  value  of  the  buildings.  He  pro- 
posed to  Ott  to  execute  two  bonds  of  2500  dol- 
lars each,  dated  April  1st,  1823,  each  bearing 
interest  from  date,  and  payable  one  in  four 
the  other  in  five  years ;  the  residue  of  3159 
dollars  73  cents,  payable  as  King  conven- 
iently could  after  the  1st  April  1823.  King 
at  various  times  paid  the  3159  dollars  73 
cents.  He  executed  his  two  bonds  for  2500 
dollars  each,  according  to  his  proposition, 
and  Ott  released  possession  of  one  of  the 
houses,  and  King  agreed  to  execute  a  deed 
of  trust  on  the  two.  Ott  retained  the  pos- 
session of  one  of  the  houses  until  his  death 
as  a  security  for  the  two  notes  of  2500  dol- 
lars each,  and  it  still  is  in  possession  of  his 
executrix  and  devisee.  By  an  agreement 
between  Ott  and  King  the  rent  of  the  re- 
tained tenement  was  set  ofi^  against  the 
interest  accruing  on  the  bonds ;  so  that  only 
the  principal  remained  due. 

In  1831  Ott  died,  and  devised  his  real  and 
personal  estate  to  Jane  Ott  his  wife,  and 
appointed  her  his  sole  executrix. 

Miles  King  had  become  much  embarrassed 
in  1835,  and  executed  various  assignments 
on  separate  portions  of  his  real  estate,  in 
which  deeds  his  interest  in  the  land  and 
appurtenances'occupied  by  Mrs.  Ott  was  not 
conveyed.  But  by  a  deed  bearing  date  the 
8th  day  of  July  1835,  he  appointed  Newton 
C.  King  his  trustee  for  the  purpose  of  re- 
ceiving all  his  estate,  real  and  personal, 
not  before  conveyed,  for  the  benefit  of  all 
his  creditors,  and  added,  *^I  hereby  convey 
the  same  to  him  in  trust  for  the  purpose 
aforesaid,  he  first  paying  me  ten  dollars 
which  I  hereby  acknowledge  to  have  re- 
ceived. *  * 

In  July  1840  Mrs.  Ott  as  executrix  of 
George  Ott,  filed  her  bill  in  the  Circuit 

226  court  of  the    city  of  Norfolk  ^against 
Miles  King  and  his  wife  and   N.    C. 
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King,  in  which  she  set  out  the  foregoing 
facts  and  asked  that  the  said  two  bonds 
might  be  decreed  to  be  paid ;  and  in  default 
of  payment  that  a  sale  of  the  premises  in 
her  possession  might  be  decreed  for  satis- 
faction thereof. 

Miles  King  answered  the  bill  admitting 
the  lease  and  the  agreement  bj  which  he 
was  to  execute  the  two  bonds,  but  alleging 
that  they  had  been  nearly  paid  off;  and 
concurring  in  the  prayer  that  for  the  bal- 
ance due  on  them  they  might  be  held  to  be 
a  lien  on  the  premises  in  the  possession  of 
the  plaintiff.  N.  C.  King  answered,  aver- 
ring his  ignorance  of  the  matters  stated  in 
the  bill  except  that  he  had  been  appointed 
by  Miles  King  by  his  deed  of  the  8th  of 
July  1835,  the  trustee  and  receiver  of  all  his 
estate  not  before  conveyed,  for  the  benefit 
of  his  creditors ;  and  he  supposed  that  by 
this  deed  the  premises  mentioned  in  the  bill 
passed  to  him,  and  whatever  rights  the 
creditors  had  under  that  deed  he  submitted 
to  the  protection  of  the  Court. 

In  the  progress  of  the  cause  an  account 
was  directed  and'  reported  by  a  commis- 
sioner of  the  Court,  but  when  the  cause 
came  on  to  be  finally  heard  in  June  1845, 
the  Court  being  of  opinion  that  the  plain- 
tiff was  not  entitled  to  the  relief  prayed  for, 
without  acting  on  the  report,  dismissed  the 
bill  with  costs.  Whereupon  the  plaintiff 
applied  to  this  Court  for  an  appeal,  which 
was  allowed. 

The  Attorney  General  and  Cabell,  for  the 
appellant. 

1.  The  agreement  between  Ott  and  King 
should  be  executed  as  between  them.  That 
agreement  is  not  only  fair  and  certain,  but 
if  it  had  not  been  reduced  to  writing,  it 
would  have  been  enforced,  because  Ott  is  in 
possession.     2  Story's  E)qu.  Jur.  {  751. 

2.  If  the  agreement  will  not  be  enforced 
then  Ott  held   adversely  to  King.     He  held 
the    property    as    a    pledge    to    secure    an- 
other   contract:  and  in  that   state  of 

227      *facts   King's  deed   passed   nothing. 
Hopkins  v.  Ward,  6  Munf.  38. 

3.  Independent  of  the  written  agreement 
Ott  had  a  vendor's  lien  on  the  houses.  He 
built  them,  and  they  were  valued  and  sold 
to  King  at  the  valuation.  And  Ott  held 
possession  of  one  of  them  to  secure  the  pay- 
ment. 

4.  The  deed  of  King  is  a  nullity,  and 
cannot  affect  Ott's  title  to  specific  execu- 
tion of  the  contract.  The  deed  contains  no 
words  of  conveyance  sufficient  to  pass  real 
estate  or  any  interest  in  it.  The  deed  too, 
names  no  property  and  no  creditor.  It  is 
all  the  property  for  all  the  creditors.  Har- 
vie  V.  Wickam,  6  Ireigh  236 ;  Gait  v.  Carter, 
6  Munf.  245.  In  the  case  of  Wilkins  v. 
Gordon,  11  Lreigh  547,  the  deed  was  sus- 
tained :  but  there  although  the  debts  were 
only  described  as  being  about  so  much,  the 
property  was  properly  described. 

It  has  been  frequently  held  in  England 
that  a  deed  made  without  the  assent  of  the 
cestuis  que  trust  is  revocable  at  the  pleas- 
ure of  the  grantor,  and  void  as  to  creditors. 


Walwyn  v.  Coutts,  5  Cond.  Eng.  Ch.  R.  7; 
Garrard  v.  I/auderdale,  Id.  1;  Acton  v. 
Woodgate,  8  Id.  97 ;  Page  v.  Broom,  3  Id. 
543.  We  have  a  decision  of  our  own  seem- 
ingly in  conflict  with  these  cases.  Skipwith 
V.  Cunningham,  8  Lreigh  271.  This  case  is 
however  shaken  by  the  later  case  of  Spencer 
V.  Ford,  1  Rob.  648. 

The  case  has  been  depending  for  years, 
yet  no  attempt  has  been  made  by  creditors 
to  set  up  the  trust  as  a&fainst  the  property 
claimed  by  Ott.  There  is  no  authority  in 
the  deed  to  the  trustee  to  sell;  and  the 
cestuis  que  trust  can  only  set  up  their 
claims  by  filing  a  bill  to  enforce  them :  And 
this  they  have  not  done. 

5.  King  did  not  by   his  deed   to   his    son 

Newton    King,  either  convey  or  'intend    to 

convey  any  property  but  such  as  he   had  a 

right  to  dispose  of.     And  as  he  had  no  right 

to  dispose  of  this  property  until  Ott's 

228  claim   was  satisfied,    *it  is  only   the 
remainder  after  paying  that  debt  that 

passed  by  the  deed.  I^acon  v.  Mertens, 
3  Atk.  R.  1;  2  Story's  Equ.  Jur.  J  759;  3 
Woodson's  Lrect.  281. 

There  was  no  counsel  for  the  appellee. 

MONCURB,  J.,  delivered  the  opinion  of 
the  Court. 

The  Court  is  of  opinion  that  the  appellee 
Miles    King,  having  agreed  by  contract  in 
writing   signed  by   him,  to  give  a  deed  of 
trust   on   the  lot   of  land  and  buildings  in 
the  bill  mentioned,  to  secure  the    payment 
of  his  two  bonds  to  George  Ott,  the  testator 
of   the  appellant,    for    two    thousand   five 
hundred  dollars  each,  dated  the  first  day  of 
April    1823,    payable    four   and    five  years 
after   date,  with   interest   from    the    date; 
and  the  said  George  Ott  in  his  lifetime,  and 
the  appellant   as    his   sole  devisee,  legatee 
and  executrix,  since  his  death,    having  re- 
tained possession  of  a  part  of  the  said  prop- 
erty, to  wit,    the   western    tenement,   since 
the    said  contract   was   entered  into,  under 
an  agreement  with  the  said  Miles  King  that 
an  annual   rent  of   three   hundred  dollars 
should    be    allowed    therefor     and    set  off 
against  the    annual    interest   on   the   said 
two  bonds ;  the  said  contract  constituted  an 
equitable  lien    on  the  said  property  for  the 
amount  of  the  said  two  bonds,    which   lien 
a  Court  of  equity  ought  to  enforce  not  only 
against    Miles    King   and   his   heirs,     bat 
against  Newton  C.  King  and  the  creditors, 
if  any,  claiming  under  the  general  assign- 
ment exhibited  with    the  bill;  whether  the 
said  assignment  be  invalid  or  not,  a  ques- 
tion which  the  Court  deems  it  unnecessary, 
in    this  case,   to  decide.     And  the  Court  is 
further  of  opinion,  that  the   Circuit  court, 
instead    of  dismissing  the  plaintiff's  bill. 
should  have  proceeded  to  ascertain  the  bal- 
ance due  upon  the  said  bonds,  and  then  have 
decreed    that  unless  the  said  balance  so  as- 
certained with    interest    and   costs  of  suit 
should  be  paid  by  the  defendants  or 

229  *some   of  them   within   a  reasonable 
time  thereafter,   the  said  property  or 

so  much  as  might  be  necessary,  commenc- 
ing with  the  western  tenement   aforesaid. 
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should  be  sold  for  the  purpose  of  paying  the 
same.  Therefore  it  is  considered  that  the 
said  decree  of  the  Circuit  court  be  reversed 
and  annulled,  and  that  the  appellant  re- 
coyer  against  the  appellee  Miles  King  her 
costs  by  her  expended  in  the  prosecution 
of  her  appeal  aforesaid  here.  And  the 
cause  is  remanded  to  the  said  Circuit  court 
to  be  proceeded  in  according  to  the  forego- 
ing opinion. 

Decree  reversed. 


Ross's  Adm'r  v.  Reid  &  Wife. 

October  Term,  1861,  Richmond. 

(Absent  Cabxll,  P.,  and  Moncxtbe,  J.*) 

Appeals — Perfecting— Lactaest— Case  at  Bar.— A  party 
havlnjr  obtained  an  injunction  to  a  Judcment  at 
law  upon  the  usual  condition  of  a  release  of  errors, 
omits  to  execute  the  release.  Pendinc  the  injunc- 
tion suit,  he  obtains  a  9up€r$edeag  to  the  judgment 
at  law.  but  does  not  perfect  the  appeal  by  srivinflr 
the  security.  There  are  repeated  applications  by 
him  for  a  renewal  of  the  n^eresdeas,  which  are 
sranted,  but  he  does  not  perfect  the  appeal.  The 
injunction  is  proceeded  in  and  decided  against 
him:  and  he  afterwards,  more  than  ten  years 
from  the  date  of  the  judgment,  asks  that  he  may 
have  a  writ  of  error  to  the  judgment  at  law,  with- 
out giving  security,  except  for  costs,  which  is 
granted.  His  laeAe$in  perfecting  his  appeal  being 
wilful,  deliberate  and  repeated,  and  the  applica- 
tion for  the  appeal,  having  been,  under  the  cir- 
cumstances, improper,  the  Court  of  appeals 
will,  upon  motion  by  the  appellee,  dismiss  the 
appeaL 

230  *This   was    a    motion    by  Reid  and 

wife,  inhabitants  of  the  kingdom  of 
Scotland,  to  dismiss  a  writ  of  error  to  a 
judgment  of  the  Circuit  court  of  Spottsyl- 
vania,  recovered  by  them  against  Ross. 
All  the  facts  of  the  case  are  stated  by  Judge 
Baldwin  in  his  opinion. 

Morson,  for  the  motion. 

There  can  be  no  doubt  that  if  Ro3s  had 
executed  a  release  of  errors  at  law  when  he 
obtained  his  injunction,  as  he  was  required 
to  do,  that  release  would  have  been  a  good 
bar  to  his  writ  of  error  to  the  judgment  at 
law  against  him;  and  might  have  been 
pleaded  in  bar.  Hite  v.  Wilson,  2  Hen.  & 
Munf .  268.  So  if  not  given,  if  inadvertently 
omitted  to  be  required  when  the  injunction 
was  granted,  and  the  party  attempted  to 
take  advantage  of  it  in  the  chancery  suit, 
the  Court  would  prevent  him.  Ashby  v. 
Kiger,  Gilm.  153.  Indeed  a  Court  of  equity 
will  consider  that  a  party  has  abandoned 
his  remedy  at  law  by  proceeding  in  equity. 
Fairfax  v.  Muse,  4  Munf.  124.  If  then  this 
was  an  appeal  in  equity  there  would  clearly 
l>e  no  difficulty  in  having  it  dismissed. 

The  remedy  in  the  present  case  is  by 
summary  motion  in  the  nature  of  a  writ  of 
audita  querela.     That  writ  is  now  obsolete, 

^JiTDOB  MoMCUBB  had  been  counsel  in  the  cause. 
tnie  principal  case  is  cited  in  Bank  v.  Hupp,  10 
Oratt.  ao. 


and  a  motion  is  substituted  for  it.  The 
natttre  of  the  writ  is  stated  in  3  Chitty's 
Black.  405-6,  and  the  notes.  The  remedy 
by  this  writ  applies  wherever  anything  has 
occurred  since  the  judgment  entitling  the 
defendant  to  relief.  It  is  in  the  nature  of 
a  bill  in  equity,  a  writ  of  a  most  remedial 
nature,  and  intended  for  the  relief  of  parties 
who  have  a  good  defence,  but  have  no  op- 
portunity to  make  it  in  the  ordinary  forms 
of  law. 

Here  then  is  a   case  in  which   we  have  a 

good  defence,  because   as    we  have  seen  in 

equity  the  appeal  would  be  a  nullity.     And 

the  party  has  had  no  opportunity   to  make 

defence  to  this  writ  of  error,  because 

231  it  was  not  ^proceeded  on  until  the  in- 
junction suit  was  ended.     If  pending 

that  suit  notice  had  been  given  to  the  de- 
fendants, Reid  and  wife,  Ross  would  have 
been  compelled  to  abandon  his  application 
for  a  writ  of  error. 

The  gross  negligence  of  the  appellant  in 
the  prosecution  of  this  writ  of  error  will 
well  justify  its  dismissal.  Without  stating 
the  several  steps  of  this  proceeding  to  ob- 
tain the  writ,  it  is  enough  to  say  that  the 
present  and  only  writ  now  pending  has  been 
obtained  more  than  ten  years  after  the 
judgment,  and  is  therefore  barred  by  the 
statute  of  limitations.  In  the  case  of  an 
action  at  law,  or  bill  in  equity,  to  which 
the  statute  of  limitations  applies,  a  party 
cannot  rely  upon  a  former  action  or  suit 
which  has  gone  off,  to  remove  the  bar  of 
the  statute.  Braxton  v.  Woods,  4  Gratt.  25. 
And  why  not  in  this  case,  as  the  writ  of 
error  now  pending  is  another  and  distinct 
writ  from  that  formerly  allowed,  which  was 
a  writ  of  supersedeas. 

Pat  ton,  in  opposition  to  the  motion. 

This  motion  proceeds  upon  the  concessum 
that  there  has  been  no  release  of  errors  by 
the  appellant.  And  I  suppose  we  must  pre- 
sume upon  this  motion  that  the  judgment 
appealed  from  is  erroneous. 

It  seems  to  be  supposed  that  Reid  and 
wife  might  have  enjoined  the  prosecution 
of  this  appeal ;  and  therefore  that  this  Court 
will  now  grant  relief  upon  the  equitable 
grounds.  And  it  is  argued  in  the  next 
place  that  the  appeal  is  not  rightfully  pend- 
ing here  now.  I  shall  consider  the  last 
proposition  first. 

The  application  for  the  writ  of  error  in 
this  case  was  made  out  of  Court,  and  the 
record  was  not  left  with  the  clerk,  because 
it  was  not  recollected  that  the  law  required 
it.  The  application  was  then  made  to  the 
Court ;  and  such  applications  are  made  here 
every  day  without  notice.  The  writ  of 
error  was  then  awarded  by  the  Court,  and 
was    not   given    for   more    than    five 

232  *^years.     But  this   Court   has  decided 
upon    mature   consideration,    that   if 

that  order  now  stood,  Ross  being  dead,  his 
administrator  could  now  prosecute  that  ap- 
peal, though  no  bond  had  ever  been  given. 
It  is  supposed  the  appellant  is  barred  of 
his  right  to  prosecute  tnis  appeal  from  what 
has  occurred  in  this  case :  And  that  is  that 
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Mr.  Robs  being  unable  to  give  the  appeal 
bond  required  of  him,  applied  for  leave  to 
prosecute  the  appeal  without  giving  secu- 
rity, except  for  costs.  That  is  all  he  asked, 
and  all  that  was  granted  to  him.  But  it  is 
said  by  the  counsel  for  this  motion  that  the 
writ  of  supersedeas  was  on  his  motion  set 
aside,  and  that  a  new  writ  was  awarded. 
Ross  had  a  legal  right  to  have  the  judgment 
against  him  reviewed  by  this  Court.  The 
basis  of  his  suit  here  is  the  petition  for  an 
appeal ;  and  when  that  was  allowed  his  ap- 
peal was  pending.  The  writ  is  mere  process 
to  give  notice  to  the  other  party.  If  the 
writ  is  the  commencement  of  the  proceeding 
in  the  case  of  an  appeal,  no  appeal  is  pend- 
ing until  the  appeal  bond  is  given :  And 
that  is  expressly  denied  by  the  case  of  Wil- 
liamson V.  Gayle,  4  Gratt.  180.  But  it  is 
said  the  supersedeas  was  set  aside.  What 
is  the  difference  between  a  supersedeas  and 
a  writ  of  error?  The  first  is  a  writ  of  error, 
and  gives  notice  to  the  other  party  of  the 
pendency  of  the  appeal.  But  it  is  some- 
thing more,  and  suspends  proceedings  on 
the^  judgment  in  the  Court  below  upon  con- 
dition of  giving  security.  It  was  this  part 
of  the  process  that  Ross  asked  to  have  set 
aside ;  and  not  that  which  constituted  the 
writ  of  error. 

The  great  complaint  here  is  that  Ross 
obtained  an  injunction  to  the  judgment  at 
law.  In  fact  there  was  no  injunction. 
That  was  granted  only  on  the  condition 
precedent  of  a  release  of  errors  at  law. 
That  release  was  as  necessary  as  an  in- 
junction bond;  and  not  having  been  ex- 
ecuted, there  has  been  no  injunction. 
Whether  that  release  had  or  had  not 
233  been  executed,  *could  be  known  by 
Reid  and  wife  by  a  simple  enquiry  in 
the  clerk's  office ;  and  I  reckon  there  has 
been  some  studious  sleeping  on  their  part 
in  the  hope  that  the  five  years  would  elapse 
so  as  to  prevent  an  appeal  from  the  judg- 
ment. They  answered  the  bill  objecting 
to  the  jurisdiction  of  the  Chancery  court, 
and  stating  grounds  of  defence  which  were 
conclusive  unless  disproved :  And  Ross  had 
said  in  his  bill  that  he  had  no  proof.  If 
therefore  there  was  delay  in  the  termination 
of  that  suit  it  was  their  own  laches:  And 
if  they  delayed  to  sue  out  execution  on  their 
judgment  it  is  to  be  attributed,  not  to  the 
injunction  which  had  no  existence,  but  to 
the  decision  of  this  Court  in  the  case  of 
Ross  V.  Milne,  12 1/eigh  204 ;  a  case  founded 
on  the  same  paper  as  is  this  suit;  and 
which  shewed  that  there  was  error  in  this 
judgment  for  which  it  would  necessarily  be 
reversed  upon  appeal. 

Reid  and  wife  have  now  all  the  rights  they 
ever  had :  Or  if  they  have  lost  any  by  not 
proceeding  earlier,  they  have  only  them- 
selves to  blame.  They  had  all  their  rights 
unimpaired  by  any  proceeding  either  in 
this  or  the  injunction  case.  And  having 
slept  on  their  rights  they  come  here  to 
complain  that  Ross  asked  for  aid  which 
was  offered  to  him  on  terms  which  he  could 
not  or  did  not  choose  to  comply  with ;  and 
now  they  seek  to  deprive   him   of  his  legal 


rights  upon  the  principles  of  the  writ  of 
audita  querela.  This  is  a  writ  of  extensive 
application ;  but  I  question  if  any  case  can 
be  found  in  which  it  has  been  employed  to 
support  a  judgment  illegal  at  law. 

BALrDWIN,  J.  The  ground  of  this  mo- 
tion is  the  alleged  misconduct  and  laches 
of  the  plaintiff  in  error,  as  disclosed  by  the 
record  of  the  appellate  proceedings  in  this 
Court,  and  the  record  of  the  injunction 
suit  prosecuted  by  him  in  the  Court  below, 
to  be  relieved  against  the  judgment  now 
sought  to  be  reversed. 

234  *It  appears  that  the  judgment  was 
recovered  by  Reid  and  wife,  the  de- 
fendants in  error,  against  Ross  the  plain- 
tiff in  error,  on  the  13th  of  September  1838, 
in  an  action  of  debt  brought  by  the  former 
against  the  latter.  Ross  filed  his  bill  in 
equity  for  a  discovery  and  relief  against 
the  judgment,  and  on  the  20th  of  September 
1838  obtained  an  injunction  order  restrain- 
ing all  proceedings  upon  the  judgment  until 
the  further  order  of  the  Court ;  which  in- 
junction was  granted  upon  the  usual  condi- 
tion of  giving  bond  and  security  to  pay 
and  satisfy  the  judgment,  if  the  injunction 
should  be  dissolved,  and  of  filing  a  release 
of  all  errors  in  the  judgment  and  proceed- 
ings at  law.  The  bond  and  security  was 
given  the  29th  of  the  same  month,  but  no 
release  of  errors  was  ever  filed.  The  in- 
junction suit  however,  proceeded  in  like 
manner  as  if  the  release  of  errors  required 
had  beeen  filed,  and  was  heard  on  the  27th 
of  May  1848,  when  a  decree  was  rendered 
by  which  the  injunction  was  dissolved  and 
the  bill  dismissed.  The  fair  presumption 
is,  that  during  the  whole  period  of  its 
pendency  the  defendants  therein  were  igno- 
rant that  the  condition  of  the  injunction 
order  had  not  been  fully  complied  with,  in- 
asmuch as  they  made  no  effort  to  sue  out 
process  of  execution  upon  their  judgment, 
nor  to  exact  the  filing  of  a  release  of  errors. 

It  may  be  that  the  failure  of  Rosa  to  give 
the  release  of  errors  was  in  the  first  in- 
stance from  inadvertence ;  but  pending  the 
injunction  cause,  to  wit,  on  the  27th  of 
June  1842,  he  applied  to  and  obtained  from 
a  Judge  of  this  Court  a  vacation  order 
awarding  a  writ  of  supersedeas  to  the  judg- 
ment at  law  upon  the  usual  terms.  At  that 
time  he  could  not  have  been  ignorant  that 
he  had  not  given  a  release  of  errors,  for  he 
must  have  known  that  if  he  had  the  attempt 
to  reverse  the  judgment  in  the  appellate 
Court  was  utterly  hopeless. 

After  obtaining  from  the  Judge  the  order 
for  a  writ  of  supersedeas,    it  was  in- 

235  cumbent  upon  Ross  to  return  *it  with 
the  record  upon  which  it  was  ob- 
tained, to  the  office  of  the  appellate  Court; 
and  our  statute  law  prescribed  that  if  the 
party  praying  such  writ  of  supersedeas 
should  not  deliver  the  record  with  the 
order  allowing  the  same,  within  thirty 
days  thereafter  to  the  clerk  of  the  Court 
of  appeals,  the  same  should  not  be  re- 
ceived thereafter,  unless  good  cause  should 
be  shewn   to  the  contrary;  and   that  after 
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such  dismission  no  appeal,  writ  of  error 
or  supersedeas  should  be  allowed.  Supp. 
ReY.  Code,  p.  155,  {  53.  Ross  however 
did  not  return  the  record  with  the  Judgfe's 
order  endorsed,  within  the  time  required 
by  law,  nor  attempt  to  shew  cause  against 
the  dismission  of  the  case  until  the  27th 
of  April  1843,  a  period  of  ten  months,  when 
on  his  motion,  and  for  reasons  appear- 
ing to  the  Court,  the  writ  of  supersedeas 
awarded  by  the  Judge  in  vacation  was  di- 
rected to  issue  on  bond  and  security  being 
given.  This  order  of  the  Court  was  made 
ex  parte,  no  notice  being  required  by  the 
act  of  assembly  or  the  rules  of  the  Court ; 
and  it  is  known  that  such  orders  are  usually 
made  without  evidence,  and  upon  the  mere 
suggestion  of  some  excuse  for  the  delay. 

I  cannot  doubt  that  if  it  had  been  made 
known  to  the  Judge  in  vacation,  when  the 
petition  for  the  writ  of  supersedeas  was 
presented,  that  Ross  was  then  prosecuting 
an  injunction  bill  to  be  relieved  against 
the  judgment,  that  he  would  not  have 
awarded  the  writ,  whether  upon  the  sup- 
position that  the  condition  of  the  injunction 
order  requiring  a  release  of  errors  had,  or 
had  not  been  performed :  if  the  former  he 
wonld  have  seen  that  the  appellate  proceed- 
ing was  idle;  if  the  latter,  that  an  abuse 
was  attempted  which  would  have  induced 
him  to  require  performance  of  the  condition 
before  acting  upon  the  subject.  And  if 
the  same  fact  had  been  made  known  to  this 
Court  when  the  petitioner  applied  for  leave 
to  perfect  his  appellate  proceeding,  his 
motion  would  doubtless  have  been 
236  overruled  and  his  case  dismissed,  *or 
he  would  at  least  have  been  laid  under 
the  condition  of  dismissing  his  bill  of  in- 
junction. 

Under  this  order  of  the  Court,  of  the  27th 
of  April  1843,  it  seems  that  a  writ  of  super- 
sedeas issued,  but  what  became  of  it  does 
not  appear.  It  is  certain  that  the  condition 
of  giving  bond  and  security  was  never 
complied  with.  If  it  had  been,  then  the 
endorsement  of  the  fact  by  the  clerk  of  the 
Court  below  upon  the  writ  would  have  au- 
thorized its  service  upon  the  adverse  par- 
ties, and  such  service  would  have  led  them 
to  the  enquiry  whether  a  release  of  errors 
had  been  given,  and  upon  ascertaining  that 
it  had  not,  to  the  proper  course  of  proceed- 
ing in  order  to  exact  it. 

Ross  however  on  the  29th  of  February 
1848,  while  the  injunction  suit  was  still 
pending,  and  more  than  five  years  after 
the  order  of  the  27th  of  April  1843,  obtained 
on  his  ex  parte  motion  an  order  of  this 
Court,  suggesting  that  the  writ  of  super- 
sedeas had  not  been  returned  executed,  and 
awarding  a  new  writ.  But  the  new  writ  of 
supersedeas  was  not  sued  out  until  the  14th 
of  A^ugvL^t  1848,  after  the  decree  had  been 
rendered  dissolving  his  injunction  and  dis- 
missinST  his  bill.  And  upon  the  17th  of 
October  following,  upon  his  petition,  with- 
out notice,  stating  his  inability  to  give 
bond  and  security  in  double  the  amount  of 
the  jadgrment,  he  obtained  an  order  of  this 
Court,  founded  upon   the  act  of  1825,  Supp. 


Rev.  Code,  p.  127,  setting  aside  the  order 
allowing  him  the  writ  of  supersedeas,  and 
awarding  a  writ  of  error,  upon  giving  bond 
and  security  for  the  costs  thereof  only. 
Although  by  the  literal  terms  of  this  last 
order,  it  would  seem  that  the  appellate  cause 
was  dismissed  and  a  new  one  instituted, 
the  inevitable  result  of  which  would  he  to 
bar  the  latter  by  the  operation  of  the  statute 
of  limitations ;  yet  I  think  a  fair  and  rea- 
sonable construction  of  the  order  is  that  it 
was  intended,  in  conformity  with  the  prayer 
of  the  petition,   to  discharge  the  su- 

237  persedeas   of  the  appellate  *proceed- 
ing,  and  allow   it    as   a   mere  writ  of 

error  to  be  continued  and  renewed. 

It  thus  appears  that  Ross  did  not  perfect 
his  appellate  proceeding,  so  as  to  enable 
him  to  ask  to  be  heard  thereupon  in  this 
Court,  until  since  the  order  of  the  17th  of 
October  1848,  (made  more  than  ten  years 
after  the  date  of  the  judgment,)  allowing 
him  to  renew  his  writ  of  error  on  giving 
security  for  costs  only ;  And  the  question 
is  whether,  under  the  circumstances  of  the 
case,  he  ought  to  be  now  heard,  for  the 
purpose  of  reversing  the  judgment  for  some 
error  of  law  therein,  though  he  has  ex- 
hausted in  another  forum  the  remedy  he 
prosecuted  there  upon  the  principles  of 
equity.  And  if  he  ought  not  to  be  heard 
then  it  follows  that  the  writ  of  error  must 
be  discharged,  and  the  parties  dismissed 
from  this  C^urt. 

It  is  true  that  by  the  construction  which 
has  been  given  to  our  statute  law,  (as  it 
stood  prior  to  the  new  Cdde,  and  which  was 
thereby  adopted,)  a  writ  of  error  or  super- 
sedeas was  not  barred  by  the  statute  of  lim- 
itations, though  bond  and  security  was  not 
given  within  iive  years  from  the  date  of 
the  judgment,  if  the  order  allowing  the 
writ,  or  even  the  application  therefor,  was 
made  within  that  time.  Still,  however, 
the  appellate  proceeding,  though  considered 
as  pending,  was  not  made  effectual  for  the 
purpose  of  staying  execution  of  the  judg- 
ment, or  of  being  brought  to  a  hearing  by 
the  plaintiff  in  error,  until  the  bond  and 
security  was  given.  And  it  cannot  be 
doubted  that  it  is  the  duty  of  the  party  to 
perfect  the  same  within  a  reasonable  time, 
and  if  he  should  fail  to  do  so  when  required 
by  the  Court,  that  his  appellate  proceeding 
should  be  dismissed.  And  it  is  equally 
clear  that  when  the  party  has  been  guilty 
of  great  laches,  the  Court  may  refuse  him 
its  aid,  or  its  leave,  to  perfect  his  appellate 
proceeding  and  discontinue  the  same.  An- 
derson V.  Livel,  6  Leigh  77 ;  Williamson  v. 
Gayle,  4  Gratt.  180. 

238  *  Whether  if  this  were  a  case  of  mere 
laches,    that   would   appear   to    have 

been  sufficient  to  call  for  the  dismissal  of 
the  writ  of  error,  I  deem  it  unnecessary  to 
consider.  This  it  seems  to  me  is  not  a  case 
of  mere  laches,  on  the  part  of  the  plaintiff 
in  error,  but  of  laches  wilful,  deliberate 
and  repeated ;  and  moreover  of  misconduct 
in  the  instituting  and  prosecuting  of  a 
wrongful  appellate  proceeding,  for  the  pur- 
pose of  securing  an  undue  advantage  aris- 
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Ing  solely  out  of  his  own  failure  of  duty,  a 
duty  which  if  it  had  been  performed  would 
have  excluded  him  inevitably  from  the  ap- 
pellate forum. 

In  the  first  place,  it  was  the  duty  of  Ross, 
if  his  omission  to  perform  one  of  the  condi- 
tions upon  which  he  obtained  the  ,  injunc- 
tion to  the  judgment  was  inadvertent,  to 
have  supplied  the  defect,  so  soon  as  he  dis- 
covered it,  by  executing  and  depositing 
with  the  proper  ofiQcer  a  release  of  all  errors 
at  law :  And  if  he  did  not  choose  to  do  this, 
to  have  dismissed  his  injunction  bill,  or  to 
have  disclosed  the  omission  to  the  Court 
or  the  adverse  party,  which  would  have  led 
to  the  exaction  of  the  release  of  errors. 
Instead  of  taking  this  obvious  course,  he 
still  pursues  his  remedy  in  equity,  and 
availing  himself  at  the  same  time  of  his 
knowledge  that  the  errors  at  law  if  any 
had  not  been  formally  released,  he  obtains 
the  vacation  order  of  June  1842,  for  a  writ 
of  supersedeas,  nearly  three  years  after  the 
date  of  the  judgment;  and  thus  secures 
himself  in  the  appellate  forum  from  the 
bar  by  further  lapse  of  time  of  the  statute 
of  limitations.  It  was  not  his  interest, 
however,  for  the  reason  already  suggested, 
to  perform  the  condition  of  that  order,  nor 
of  the  order  of  this  Court  of  April  1843, 
founded  upon  his  not  having  returned  the 
record  within  the  time  prescribed  by  law. 
But  it  was  his  interest  shortly  before  the 
expiration  of  five  years  from  the  order  last 
mentioned,  to  guard  against  the  imputation 
of  laches,  by  procuring  the  order  of  Feb- 
ruary 1848,  suggesting  that  the  writ 
239  of  supersedeas  theretofore  ^issued  had 
not  been  returned  executed ;  and  after 
the  decree  in  the  Circuit  court  of  May  1848, 
to  sue  out  his  writ  of  supersedeas  of  Aug^tst 
1848,  to  prevent  the  execution  of  the  judg- 
ment, provided  he  could  give  the  required 
security ;  and  failing  in  that,  to  obtain  the 
order  of  October  1^,  dispensing  with  se- 
curity except  for  costs.  These  several  steps, 
it  will  be  seen,  so  far  from  repelling,  con- 
firm strongly  the  imputation  of  laches ;  but 
are  more  important  as  serving  to  shew  that 
being  ex  parte,  and  so  furnishing  no  notice 
to  the  defendants  in  error,  most  of  them 
were,  if  not  designed,  at  least  calculated, 
to  place  the  appellate  proceeding  in  a  con- 
dition to  be  rendered  available,  if  the  bill 
of  injunction  should  fail. 

It  is  true  that  Reid  might  by  much  vig- 
ilance have  discovered  the  failure  of  Ross 
to  give  the  release  of  errors,  but  it  is  plain 
that  he  did  not  discover  it,  and  that  Ross 
availed  himself  of  his  adversary's  ignorance 
to  pursue  the  two  incompatible  remedies  at 
the  same  time;  which  ignorance  on  the 
part  of  Reid,  and  his  consequent  belief  that 
his  hands  were  tied  by  the  injunction  order, 
rendered  it  impracticable  for  him  to  enforce 
his  judgment  by  process  of  execution. 

I  need  not,  I  think,  step  aside  to  enquire 
by  what  analogies  this  Court  may  proceed 
upon  motion,  or  without,  to  protect  its 
jurisdiction  and  process  from  abuse,  instead 
of  sending  them  to  the  guardianship  of  a 
different  forum ;  and  in  the  case  before  us, 


it  seems  to  me,  the  shortest  and  most 
effectual  remedy  compatible  with  a  due 
hearing  and  consideration  is  the  best. 

JUDGES    ALI^EN    and    DANIEL    con- 
curred in  the  opinion  of  Baldwin,  J. 

The  following  is  the  order  entered  in  the 
cause: 

This  Court  having  maturely  considered 
the  motion  of  the  surviving  defendant 
240      James  Reid,  by  counsel,  and  *the  evi- 
dence submitted  in   its   support;  and 
having  also  maturely   considered  the  cause 
shewn    against    the   said   motion,   and  the 
evidence  relied  on  in  support  of   that  cause 
by  John  S.  Caldwell,  as  committee  admin- 
istrator of  the   plaintiff,    James  Ross,  who 
is  now  deceased,  and   whose  said  adminis- 
trator  appeared   by   counsel  to  shew  cause 
as  aforesaid ;  and  upon  such  consideration, 
as  well  as  upon   consideration   of  the  argu- 
ments of  counsel  who  were  fully  heaixl  upon 
both  sides,  this  Court  being  of  opinion  that 
the  said  Caldwell,  as  committee  administra- 
tor as  aforesaid,  has  not  shewn  good  cause 
against  the  said  motion,  but   that  the  said 
James  Reid,  surviving  defendant   as  afore- 
said, has  shewn  good  cause  in    its  support; 
thereupon   doth    grant   the   said  motion  of 
the  said  surviving  defendant,  James  Reid, 
and  doth  order  that  the  writ  of  error  here- 
tofore allowed  in  this  case  to  the  said  James 
Ross,  who  is   now  deceased,  be  abated  and 
dismissed,  and   that    the   said  Caldwell,  as 
committee   administrator  as  aforesaid,  be 
barred  and  precluded    forever  from    suing 
out  any  writ  of  sci.  fa.,  or  other  process  to 
revive  the  same,  or  from,  in  any  way  what- 
soever,   farther  prosecuting   the  said  writ 
of  error:  And  it  is   farther  considered  and 
adjudged  by  this  Court,  that  the  said  Cald- 
well, as  committee  administrator  as  afore- 
said,   out  of   any  assets  of  the  said  James 
Ross  deceased,  in  the  said   administrator's 
hands  to  be  administered,  do  pay  unto  the 
said  James  Reid,    surviving  defendant  as 
aforesaid,  his  costs,  by   him  about  his  mo- 
tion in  this  behalf  expended. 


241  *Bryan  v.  Stump  &c. 

October  Term,  1851,  Richmond. 

[66  Am.  Dec  199.] 

(Absent  Cabbll.  P.) 

I.  Joint  Owners  of  Land— Deeds  of  Psrtitloa  —  Valdtty 
of*— Case  St  Bar.— A  brottier  and  sister,  botli  of 
whom  are  married,  own  a  tract  of  land  Jointly. 
In  1802  the  brother  and  wife  and  the  sister  and 

•Coparceners  Deedi  of  Partltioo.— Deeds  of  parti- 
tion between  parceners  are  not  abeolntely  neces- 
sary. They  mark  and  establish  the  dividliv  Use 
between  them,  and  will,  from  the  time  of  establish- 
Inff  the  Hen.  be  seized  in  sereralty.  Jennincsr 
Shacklett.  80  Oratt  770,  citinff  Coles  ▼.  Wooding,  S  P. 
&  H.  189;  Lomax  Dlff.  134:  2Mln.  Inst  <2d  Eid.)  TV; 
Jones  T  Carter,  4  H.  &  M.  184:  Bryan  v.  Stmtmgt,  s  Qn/t- 
Hi:  ParriU  v.  McKlnley,  9  Qratt.  1.  See  also,  atteff 
the  principal  case.  Brooks  y.  Hnbhle.  t  Va.  Dec  WKL 
27  S.  E.  Rep.  586. 
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her  liosband  anile  In  a  deed  of  partition  of  the 
land,  and  from  tbence  to  the  present  time  the 
land  is  held  in  severalty  by  the  parties  resi^ec- 
tlyely  and  those  claiming  nnder  them.  The  parti- 
tion is  valid  and  binding  on  the  parties,  though 
no  certificate  of  the  privy  examination  of  the 
wives  is  annexed  to  the  deed. 

a.  Deeds  of  Trust— Release  under  Power  of  Attorney— 
Validity  of*-€ase  at  Bar.— A  trustee  in  a  deed,  the 
tmsts  of  which  have  been  satisfied,  executes  a 
power  of  attorney  to  a  third  person  with  author- 
ity to  release  the  deed.  The  attorney  executes  a 
deed  which  commences  in  the  name  of  the  trus- 
tee by  the  attorney;  but  it  is  sicned  in  the  name 
of  the  attorney /or  the  trustee;  and  it  releases  the 
land  not  to  the  ffrantor  in  the  trust  deed,  but  to  a 
parchaser  under  him.  Held:  The  deed  of  trust 
is  duly  and  regularly  released. 

3.  Pcaies  Covert— Privy  Examiiiation— Validity— Case 
at  Bar.— QUiEBE:  If  the  certificate  of  the  privy 
examination  of  a  feme  covert,  made  under  the  act 
of  1792.  which  purports  in  the  body  of  the  certifi- 
cate to  be  under  the  sale  of  the  justiceB,  but  in  fact 
no  seals  or  scrolls  are  affixed  to  their  names,  is 
valid  so  as  to  bar  the  ferru. 

4.  i>eeds  of  Trust— Cloud  on  Title— Duty  of  Trusteet 
—Case  at  Bar.— Whether  or  not  such  certificate  be 
valid,  it  is  at  least  so  doubtful  as  to  cast  a  cloud 
upon  the  title;  and  the  husband  beinsr  dead,  and 
the  interest  of  ihefetne  in  the  land  having  been 
the  fee.  and  her  title  not  beinc  barred  by  lapse 
of  time,  a  sale  of  the  land  under  a  deed  of  trust 
ahonld  not  be  made  until  the  cloud  is  removed, 
thouffh  neither  the/em^  during  her  life  nor  her 
heirs  since  has  set  up  any  claim  to  the  land. 

In  September  1843  Thomas  Bryan  filed 
his  bill  in  the  Circait  court  of  Hampshire 
county,  to  enjoin  the  sale  of  a  tract  of  laud 
under  a  deed  of  trust  executed  by  himself 
to    Isaac    Baker,    to  secure  a  sum  of  money 

which  he  owed  to  Jacob  Stump  for 
242      the    purchase    money    *of   the    land. 

The  grounds  of  the  injunction  as  they 
appear  upon  the  pleadings  and  proofs  are 
as  follows: 

Sometime  previous  to  September  1802 
Michael  Cresap  was  the  owner  of  a  tract  of 
two  hundred  and  fifty  acres  of  land  in  the 
county  of  Hampshire,  which  on  his  death 
descended  to  bis  two  children  Thomas 
Cresap  and  Abigail  who  married  James 
Cresap.  By  deed  of  partition  bearing  date 
the  23d  of  September  1802,  made  between 
Thomas  Cresap  and  Mary  his  wife  and 
James  Cresap  and  Abigail  his  wife,  this 
tract  of  land  was  divided  between  them  by 
metes  and  bounds ;  but  there   was  no  privy 


I  of  Trust— Release  under  Power  of  Attorney— 
VslMlty  of  .—The  principal  case  is  distinguished  in 
Stinchcomb  v.  Marsh.  15  Gratt.  210. 

noder— Cloud  on  Title— Duty  of  Trustee. 

this  subject,  see  the  principal  case  cited  in 
Bank  of  Washinsrton  v.  Hupp,  10  Oratt  68;  foot-note 
to  Faulkner  v.  Davis.  ISQratt.  661 :  foot-note  to  Shurtz 
^.  Johnson.  28  Oratt  657;  MuUer  v.  Stone,  84  Va.  887, 
41  S.  K.  Rep.  888;  Morriss  v.  Ins.  Co.,  90  Va.  874. 18  S.  E. 
Bep.  84S;  Spencer  v.  Liee.  19  W.  Va.  195;  Livey  v. 
'Wlnton,  80  W.  Va.  661.  4  S.  E.  Rep.  466;  Dunlap  v. 
Sedges,  85  W.  Va.  206.  18  S.  E.  Rep.  680.  See  ffener- 
ally,  monographic  note  on  "Deeds  ofTrust" 


examination  of  either  of  the  femes  covert. 
The  parties  however  took  possession  of  the 
part  of  the  land  assign^  to  them,  and 
held  it  without  molestation.  On  the  27th 
of  April  1814,  James  Cresap  and  Abigail 
his  wife  conveyed  to  James  M.  Cresap  with 
special  warranty  against  themselves  and 
all  claiming  under  them,  the  land  assigned 
and  conveyed  to  them  by  the  deed  of  Sep- 
tember 18(X2.  It  appears  that  James  Cresap 
and  his  wife  lived  in  the  state  of  Maryland, 
and  a  commission  issued  to  three  persons 
by  name  who  were  described  as  justices  of 
the  peace  for  the  county  of  Alleghany,  in 
the  state  of  Maryland,  authorising  any  two 
of  them  to  take  the  privy  examination  of 
Abigail  Cresap,  and  certify  it  under  their 
seals  to  the  County  court  of  Hampshire. 
The  certificate  of  the  two  who  acted  under 
this  commission,  stated  the  fact  of  the  privy 
examination  properly;  and  it  purported  to 
be  under  their  hands  and  seals ;  but  no  seals 
or  scrolls  were  affixed  to  their  names ;  and 
they  did  not,  nor  were  they  required  by  the 
commission  to  certify  that  they  were  jus- 
tices. 

On  the  death  of  James  M.  Cresap  this 
land  descended  to  his  son  Luther  M.  Cresap, 
and  he  and  his  mother  Mary  Cresap,  united 
in  a  deed  bearing  date  on  the  29th  of  No- 
vember 1834,  by  which  they  conveyed  it  to 
James  Pratiier,  in  trust  to  secure  a  debt  of 
1100  dollars  which  they  owed  to  John 
243  J.  Jacob.  They  afterwards  *in  1835 
sold  the  land  to  Jacob  Stump,  and 
conveyed  it  to  him  by  deed  bearing  date 
the  4th  of  April  1843 :  Having  previously, 
as  early  as  1835,  paid  off  the  debt  to  Jacob 
by  the  assignment  to  him  of  one  of  Stump's 
bonds. 

In  May  1842  an  agreement  was  entered 
into  between  Stump  and  Thomas  Bryan, 
by  which  Stump  agreed  to  sell  to  Bryan 
this  land  for  7000  dollars;  of  which  3000 
dollars  was  to  be  paid  on  the  1st  of  the  next 
April,  and  the  balance  in  two  equal  annual 
payments ;  and  upon  the  receipt  of  the  first 
payment  Stump  was  to  convey  the  land 
clear  of  all  incumbrances;  and  Bryan  was 
to  execute  his  bonds  for  the  deferred  pay- 
ments, and  a  deed  of  trust  upon  the  land  to 
secure  them.  Bryan  paid  a  part  of  the  first 
payment,  and  executed  his  bond  for  1750 
dollars  payable  on  the  1st  of  July  1843,  and 
the  other  two  bonds  as  provided  for  in  the 
agreement.  And  on  the  6th  of  April  1843 
Stump  and  wife  by  a  deed  which  traced  the 
title  from  the  deed  of  September  1802,  con- 
veyed the  land  to  Bryan ;  and  they  cove- 
nanted that  they  had  an  indefeasible  estate 
in  fee  simple  in  the  premises,  and  good 
right  to  convey,  and  they  conveyed  with 
general  warranty.  And  on  the  same  day 
Bryan  conveyed  the  land  to  Isaac  Baker  in 
trust  to  secure  the  balance  of  the  purchase 
money,  with  power  to  sell  upon  the  failure 
to  pay  any  one  of  the  bonds. 

In  July  1843  James  Prather,  then  residing 
in  Illinois,  the  trustee  in  the  deed  to  secure 
the  debt  to  Jacob,  executed  a  power  of  at- 
torney to  William  Donaldson  of  Hampshire, 
by  which,  after  reciting  the  conveyance  to 
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himself,  and  the  several  subsequent  con- 
veyances, he  authorized  Donaldson  to  ex- 
ecute for  him  and  in  his  name,  a  deed  of 
release  to  the  person  legfally  entitled  to  re- 
ceive the  same.  And  accordingly  Donald- 
son, the  19th  of  July  1843,  executed  a  deed 
which  commenced  in  the  name  of  James 
Prather,  by  William  Donaldson  his  attorney 
in     fact;    but    was    signed    William 

244  Donaldson,    ^attorney    in     fact     for 
James  Prather ;  and   the  seal  was  at- 
tached to  his  name.     He  released  and  con- 
veyed the  land  to  the  trustee  Baker. 

Bryan  having  failed  to  pay  the  bond  for 
1750  dollars,  which  fell  due  the  1st  of  July 
1843,  the  trustee  advertised  the  land  for 
sale ;  and  Bryan  applied  for  and  obtained 
an  injunction,  relying  upon  the  want  of 
the  certificate  of  the  privy  examination  of 
the  femes  covert  who  executed  the  deed 
of  partition  in  1802;  the  insufficiency  of  the 
certificate  accompanying  the  deed  of  1814; 
and  that  the  deed  of  trust  to  Prather  was 
still  outstanding,  the  conveyance  by  Don- 
aldson not  being  as  he  contended,  valid  to 
release  it. 

The  defendants  answered  the  bill.  It  ap- 
peared from  the  proofs  that  James  Cresap 
lived  until  about  1836,  and  he  was  survived 
by  his  wife  Abigail,  who  lived  until  1843: 
And  that  they  and  those  claiming  under 
them,  had  held  quiet  and  undisputed  pos- 
session of  the  land  from  1802  down  to  the 
hearing  of  the  cause.  It  further  appeared 
that  their  children  were  the  heirs  of  both 
of  them,  and  that  they  derived  from  their 
father  an  estate  of  more  than  three  times 
the  value  of  the  land  sold  and  conveyed  by 
Stump  to  Bryan. 

In  April  1844  the  Court  dissolved  the  in- 
junction ;  and  the  plaintiff  applied  for  and 
obtained  an  appeal  to  this  Court. 

I^obinson,  for  the  appellant,  relied, 

1st.  On  the  defect  in  the  certificate  of  the 
privy  examination  of  Mrs.  Abigail  Cresap, 
attached  to  the  deed  of  27th  April  1814, 
which  he  insisted  should  have  been  under 
the  seals  of  the  justices.  E^or  which  he 
referred  to  the  act.  Old  Rev.  Code,  edi.  of 
1814,  p.  221 ;  Tod  v.  Baylor,  4  Leigh  496 ; 
Hairston  v.  Randolph,  12  Leigh  445. 

2d.  He  insisted  that  the  warranty  of 
James  Cresap  was  not  such  a  security 

245  as  a  Court  of  equity  would  ^compel  a 
purchaser  to  take   as  a  security   for  a 

clearly  defective  title.  For  which  he  re- 
ferred to  Key  tons  v.    Brawford,  5  Leigh  39. 

3d.  That  at  least  the  case  came  within 
the  principle  of  the  class  of  cases  which 
reprobates  a  sale  of  lands  under  a  trust 
deed  whilst  there  is  a  cloud  upon  the  title. 
And  he  referred  to  Miller  v.  Argyle,  5 
Leigh  460. 

4th.  That  the  time  which  had  elapsed 
since  the  conveyance  in  1814,  was  not  a  bar 
to  an  action  by  the  heirs  of  Abigail  Cresap 
to  recover  the  land,  either  on  the  ground  of 
laches  or  of  the  statute  of  limitations. 
That  the  purchasers  were  entitled  to  pos- 
session under  the  conveyance  from  James 
Cresap   until    his   death   in  1836;  and  only 


seven  years  had  passed  after  his  death  t)e- 
fore  this  bill  was  filed.  And  he  referred  to 
Hairston  v.  Randolph,  12  Leigh  445. 

Patton,  for  the  appellee. 

Bryan  accepted  the  conveyance  from 
Stump  with  full  knowledge  of  all  the  de- 
fects in  the  title,  as  a  compliance  with 
Stump's  covenant.  And  he  was  so  well 
satisfied  with  the  title  that  he  conveyed  to 
the  trustee  with  general  warranty,  and 
then  comes  to  complain  of  these  irregular- 
ities without  an  intimation  of  Stump's  in- 
solvency, or  of  an  apprehension  that  he 
will  be  disturbed  in  his  possession  of  the 
land.  The  irregularity  of  which  he  com- 
plains is  moreover  merely  technical,  and  the 
provision  of  the  statute  requiring  the  jus- 
tices to  certify  under  their  seals  may  ^rell 
be  considered  as  merely  directory.  Bank 
of  the  U,  S.  V.  Dandridge,   12  Wheat.  R.  6. 

But  if  this  formal  defect  exists,  will  a 
Court  of  equity  enjoin  the  payment  of  the 
purchase  money  under  the  circumstances  of 
this  case.  Clearly  it  will  not  be  done  in 
England  where  there  is  a  deed  with  general 
warranty,  unless,  possibly,  the  grantor  be 
insolvent.  Here  the  grantor  is  not  insol- 
vent, no  suit  has  been  brought  or  is 
246  ^threatened;  and  the  vendee  has 
taken  the  conveyance  with  a  full 
knowledge  of  the  defects  in  the  title.  If  a 
Court  of  equity  should  interfere  in  such 
a  case,  it  would  aid  in  the  perpetration  of  a 
fraud  by  the  vendee  in  taking  the  posses- 
sion and  the  title,  and  then  upon  the  pre- 
tence of  these  defects,  of  which  he  was 
before  informed,  refusing  to  pay  the  pur- 
chase money.  2  Lomax  Dig.  282,  and  the 
cases  there  cited. 

MONCURE,  J.»  delivered  the  opinion  of 
the  Court. 

The  Court  is  of  opinion,  that  the  partition 
made  between  Thomas  Cresap  and  SiCary 
his  wife,  and  James  Cresap  and  AbipiU 
his  wife,  on  the  23d  day  of  September  1802, 
as  appears  by  their  indenture  of  that  date, 
followed  as  it  has  been  ever  since,  by  the 
possession  in  severalty  of  the  said  parties, 
and  those  claiming  under  them,  is  a  valid 
and  binding  partition,  although  no  certifi- 
cate of  the  privy  examination  and  acknovrl- 
edgment  of  the  said  Mary  and  Abigail  is 
annexed  to  the  said  indenture. 

The  Court  is  also  of  opinion,  that  the 
deed  of  trust  of  the  29th  of  November  18S4, 
was  duly  and  regularly  released  by  the  deed 
of  the  19th  of  July  1843. 

The  Court  is  also  of  opinion,  that  the 
certificate  of  the  privy  examination  and 
acknowledgment  of  the  said  Abigail  an- 
nexed to  the  indenture  of  the  27&  day  of 
April  1814,  substantially  and  sufficiently 
conforms  to  the  requisitions  of  the  statute 
of  1792,  in  regard  to  conveyances  by  hus- 
band and  wife,  except  that  the  said  statute 
requires  the  certificate  of  the  justices  to  he 
returned  under  their  hands  and  seals,  and 
no  seals  or  scrolls  appear  to  be  affixed  to 
the  names  of  the  justices  in  this  case, 
though  they  state  in   their  certificate  that 
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it  is  g^iven  under  their  hands  and  seals. 
The  Court,  without  deciding  whether  the 
apparent  omission  of  seals  or  scrolls  as 
aforesaid  rendered  the  title  of  the  appellee 

Stump  to  the  land  sold  and  conveyed 
247      by  him  to  the  appellant  *defective,  is 

yet  of  opinion  that,  as  the  said 
Abigail  survived  her  husband,  who  did  not 
die  until  1836,  and  therefore  when  the  in- 
junction awarded  in  this  case  was  dissolved 
she  was  not  barred  by  the  statute  of  limi- 
tations from  asserting"  any  claim  to  the  said 
land,  such  omission  of  seals  or  scrolls  raised 
a  cloud  over  the  title  which,  according  to 
the  case  of  Miller  v.  Argyle,  5  Leigh  460, 
and  other  cases  therein  referred  to,  ought 
to  be  removed  before  any  sale  is  made 
under  the  deed  of  trust  to  secure  the  pur- 
chase money;  and  that  the  said  injunction 
should  have  been  retained  until  the  said 
cloud  was  removed  by  a  release  of  any 
claim  of  the  heirs  of  said  Abigail  to  said 
land,  or  by  the  decision  of  a  Court  of  com- 
petent jurisdiction  adversely  to  such  claim 
in  a  suit  to  which  the  said  heirs  were  par- 
ties, or  by  the  lapse  of  fifteen  years  from 
the  death  of  her  said  husband,  which  would 
bar  the  right  of  entry  of  her  heirs,  or  by 
some  other  eflFective  xi^eans.  Therefore  it 
is  decreed  and  ordered,  that  the  order  of 
the  Circuit  court  dissolving  the  said  in- 
junction be  reversed  and  annulled  with 
costs  to  the  appellant  against  the  appellee 
Stump;  and  that  the  cause  be  remanded  to 
the  said  Circuit  court  to  be  further  proceeded 
in  accordin/ar  to  the  foregoing  opinion. 


248  *Brooke  v.  Washington. 

October  Term,  1851,  Richmond. 
[66  Am.  Dec.  14&] 
(Absent  Cabbll,  P.) 

Partnarshlp— L4uid  Purchased  for  Partnership  Par- 
poses— Liability  of  Dormant  Partners.*~A  partner- 
ship for  the  manufacture  of  iron  is  composed  of 
four  persons,  the  names  of  two  of  whom  do  not 
appear  :  and  they  live  at  a  distance.  The  actinc 
partners  buy  land  in  their  own  name  for  the  pur- 
pose of  obtaining  from  it  wood  to  be  used  in  the 
manufacture  of  iron,  and  so  far  as  it  is  paid  for 
it  is  paid  for  out  of  the  partnership  effects.  The 
land  is  partnership  property,  and  the  partner- 
ship havinff  failed,  the  two  dormant  partners 
are  liable  to  the  vendor  for  the  balance  of  the 
purchase  money. 

This  was  a  suit  instituted  in  1843  in  the 
Circitit  court  of  Jefferson  county  by  Thomas 
B.  Washington  against  Thomas  H.  Perdue, 
William  Nichols,  Charles  Brooke  and  I^on- 

•Domant  Partners— Powers  and  LiaMUtles.— As  to 
irhoare  dormant  partners,  their  powers  and  lia- 
bilities, see  a  somewhat  extended  note  appended  to 
tlie  principal  case  as  reported  in  66  Am.  Dec.  142, 
147. 

Pnrcliase  of  Realty  with  Partnership  Funds— Con- 
▼eyanoe  to  One  Partner— Effect.— In  Hancock  v.  Talley, 
1  Va.  Dec.  44S,  it  is  said  :  "As  a  general  rule,  real 
estate   purchased   for  partnership  purposes   and 


ard  Jewell,  as  partners  under  the  style  of 
Perdue,  Nichols  A  Co.,  to  recover  from 
them  the  purchase  money  of  a  tract  of  land 
which  the  plaintiff  alleged  he  had  sold  to 
the  partnership.  The  question  in  contro- 
versy was,  whether  the  land  had  been  sold 
to  the  first  two .  named  partners  as  indi- 
viduals or  had  been  sold  to  the  partnership. 
The  facts  and  the  proceedings  in  the  case 
are  stated  by  the  Judge  in  delivering  the 
opinion  of  the  Court.  The  decree  in  the 
Court  below  was  in  favour  of  the  plaintiff ; 
and  Brooke  obtained  an  appeal  to  this  Court. 

Patton,  for  the  appellant,  contended, 
1st.  That  Brooke  was  not  a  secret  part- 
ner, and  yet  that  Washington  had  contracted 
with  Perdue  and  Nichols  as  individuals, 
and  not  with  the  firm;  and  therefore  what- 
ever use  was  made  of  the  property 
249  purchased,  *the  partnership  was  not 
bound  by  the  contract.  Gow  on  Part. 
18^-4 ;  Gollyer  on  Part.  266 ;  Emily  v.  Lye, 
15  East's  R.  7;  Jacques  v.  Marquand,  6 
Cow.  R.  497 ;  Ex  parte  Hunter,  1  Atk.  R.  223. 
2d.  That  the  partnership  was  only  for 
the  manufacture  of  iron ;  and  that  the  pur- 
chase of  land  was  therefore  not  within  the 
scope  of  the  partnership:  And  the  several 
partners  can  only  be  bound  by  the  contract 
by  their  consent  to  it.  If  indeed  all  the 
partners  had  consented  to  this  purchase,  it 
still  would  not  be  partnership  property; 
but  it  would  be  held  as  real  estate,  in  which 
they  were  tenants  in  common.  Wheatley 
V.  Calhoun,  12  Leigh  264. 

appropriated  to  those  purposes,  and  paid  for  with 
partnership  funds,  becomes  partnership  property. 
Nor  does  it  matter  in  what  manner,  or  by  what 
agency  it  is  brong-ht,  or  in  whose  name  it  held,  it 
may  be  conveyed  to  all  the  partners,  or  one  or  more 
of  them  in  trust  for  the  partnership,  or  to  a  stranger 
under  a  similar  trust :  nor  is  it  necessary  (in  this 
state  and  probably  in  most  of  the  states  of  the 
Union)  that  the  trust  should  be  expressed  (though 
in  order  to  save  all  question  about  it,  it  would  be 
better  to  be  so),  yet  If  it  be  wholly  omitted  from  the 
conveyance,  equity  will  always  supply  this  want  and 
treat  the  ownership  as  a  distinct  trust,  if  the  trust 
exist  and  can  be  proved,  and  the  land  be.  In  fact  and 
substance,  partnership  property:  and  a  party  hold. 
luflT  the  legal  title  to  the  land,  however  it  may  have 
come  to  him,  will  be  held  as  a  trustee  for  the  part- 
nership, if  it  be  certain  that  the  land  was  in  fact 
their  joint  property  as  partners.  (Parsons  on  Part- 
nership, 864-5 ;  Brooke  v.  Wfuhington,  8  Orait.  246 ; 
Pierce's  Adm*r  v.  Trigg's  Heirs,  10  Leigh  406;  Edgar 
V.  Donnally.  2  Munf.  887 :  Wheatley  v.  Calhoun,  12 
Leigh  264;  Davis  v.  Christian,  16  Qratt.  11.)'*  See 
also,  M'Cully  v.  M'Cully,  78  Va.  168  ;  Cunningham  v. 
Ward,  80  W.  Va.  G79.  6  S.  E.  Rep.  660 ;  2  Min.  Inst. 
(4th  Ed.)  222,  all  citing  the  principal  case. 

It  may  be  proved  by  parol  that  the  money  used  to 
purchase  the  land  belonged  to  the  partnership. 
M'C^ully  V.  M'Cully,  78  Va.  162;  2  Min.  Inst,  (4th  Ed.) 
222,  both  citing  principal  case. 

Issue  Oat  of  Chancery— When  Proper.— On  this  sub- 
ject, see  principal  case  cited  in  foot-note  to  MagiU  v. 
Manson,  20  Oratt.  627  ;  Steptoe  v.  Pollard,  80  Gratt. 
702 ;  Mason  v.  Bridge  Co.,  17  W.  Va.  428.  See  gen- 
erally, monographic  note  on  "Issue  Out  of  Chan- 
cery" appended  to  Lavell  v.  Gold,  26  Gratt.  474. 
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3d.  That  even  if  Brooke  and  Jewell  had 
been  secret  partners,  and  the  contract  had 
been  made  with  Perdue  and  Nichols  as 
partners,  and  for  the  use  of  the  partnership ; 
they  had  no  authority  to  bind  the  other 
partners  in  a  purchase  of  land,  if  they  in- 
tended to  do  it.  By  the.  statute  of  frauds 
no  man  is  chargeable  on  any  contract  con- 
cerning the  sale  of  lands,  but  on  some 
memorandum  in  writing  signed  by  himself 
or  his  agent  lawfully  authorized.  Pitts  v. 
Waugh,  4  Mass.  R.  424;  Tucker's  opinion 
•in  Wheatley  v.  Calhoun,  12  Leigh  273. 

Cooke,  for  the  appellee,  insisted, 

1st.  That  Brooke  was  a  secret  partner; 
but  that  the  question  was  immaterial,  as 
he  was  bound  whether  a  secret  or  known 
partner.  Williams  v.  Donaghe's  ex'or,  1 
Rand.  300. 

2d.  That  the  land  was  essential  to  enable 
the  partners  to  carry  on  their  business,  as 
is  proved  by  the  fact  that  in  eighteen 
months  they  cut  off  it  five  thousand  cords  of 
wood.  And  that  whatever  doubts  may  have 
existed  as  to  the  light  in  which  real  prop- 
erty is  to  be  considered  when  bought  and 
used  by  a  partnership  for  partnership  pur- 
poses, it  is  now  well  settled  that  it  is 
250  to  be  ^considered  as  forming  a  part 
of  the  partnership  funds.  Phillips  v. 
Phillips,  7  Cond.  Eng.  Ch.  R.  208;  Broom 
V.  Broom,  9  Id.  118 ;  Randall  v.  Randall,  10 
Id.  52;  Pierce's  adm'r  v.  Trigg's  heirs,  10 
Leigh  406. 

3d.  That  the  statute  of  frauds  did  not  ap- 
ply, as  there  had  been  part  performance, 
the  purchasers  having  taken  possession  of 
the  land,  and  takeh  off  it  a  large  quantity 
of  wood,  thereby  materially  diminishing 
its  value.  Whitchurch  v.  Bevis,  2  Bro.  Ch, 
R.  559;  1  Fonb.  Equ.,  Book  1,  ch.  3,  {  8, 
note  e. 

MONCURE,  J.,  delivered  the  opinion  of 
the  Court. 

The  suit  in  which  the  decree  from  which 
the  appeal  in  this  case  was  taken,  was  ren- 
dered, was  a  suit  brought  to  recover  of 
dormant  partners  a  debt  for  which  the  os- 
tensible partners  had  given  their  bonds, 
but  which  the  latter  had  become  unable  to 
pay  by  reason  of  their  insolvency.  The 
following  appear  to  be  the  facts  of  the  case 
so  far  as  it  is  material  to  state  them.  In 
1841  Perdue,  Nichols,  Brooke  and  Jewell 
entered  into  partnership  for  carrying  on 
the  iron  making  business  in  the  county  of 
Jefferson ;  and  accordingly  carried  it  on  for 
about  two  years.  Perdue  and  Nichols  re- 
sided in  the  county  of  Jefferson,  and  were 
the  ostensible  partners;  Brooke  and  Jewell 
were  non-residents  of  the  state,  and  their 
names  did  not  appear  in  the  style  of  the 
firm,  which  was  **Perdue,  Nichols  &  Com- 
pany." It  does  not  appear  to  have  been 
known  to  the  appellee,  nor  generally,  that 
Brooke  and  Jewell  were  partners;  and  it 
was  proved  that  several  suits  were  brought 
by  different  attorneys  against  Perdue  and 
Nichols  alone  as  constituting  the  firm  of 
**Perdue,  Nichols  &  Company,"  though  it 
does  not  appear  that  there  was  any  designed 


concealment  of  the  fact  that  Brooke  and 
Jewell  were  members  of  the  firm.  In  May 
1841  the  appellee  Washington  sold  and  con- 
veyed to  Perdue  and  Nichols  843  acre& 
of  land  in  Jefferson   for  6200  dollars ; 

251  of  *which  1100  dollars  was  paid  at  the 
time ;  and  for  the   balance   they  gave 

their  bonds  payable  in  Hve  annual  instal- 
ments, and  gave  a  deed  of  trust  on  the  land 
to  secure  the  payment  of  the  same.  The 
cash  payment  was  made  by  the  check  of 
'^Perdue,  Nichols  &  Co.,"  and  entries  were 
made  on  their  books,  bearing  the  same  date 
with  the  deeds  and  bonds,  to  wit,  the  1st  of 
May  1841,  crediting  Washington  in  account 
with  the  firm,  for  6200  dollars,  the  purchase 
money  of  the  land,  and  debiting  him  in 
the  same  account  with  1100  dollars  the  cash 
payment.  During  the  operations  of  the 
partnership  for  some  eighteen  months  after 
the  purchase,  about  Hyq  thousand  cords  of 
wood  were  cut  from  the  land  and  used  in 
the  said  operations.  Portions  of  the  land 
were  also  rented  out  and  the  rents  were  re- 
ceived by  the  firm  and  entered  on  their 
books.  Brooke  had  access  to  the  books  and 
looked  into  them,  though  it  did  not  appear 
that  he  ever  examined  any  account  but  his 
own.  In  December  1842,  Perdue  and  Nichols 
in  their  individual  names  and  by  the  part- 
nership name  of  Perdue,  Nichols  &  Co., 
executed  a  deed  of  trust  to  secure  the  debts 
of  the  firm  which  are  enumerated.  Three 
parcels  of  land  besides  other  property  were 
embraced  in  the  deed,  but  the  land  bought 
of  Washington  was  not  included,  and  the 
debt  due  to  him  was  not  mentioned  in  the 
deed.  In  March  1843  Washington  filed  his 
bill  charging  that  a  large  portion  of  the 
value  of  the  land  consisted  in  the  timber 
and  trees  standing  on  it,  that  the  object  of 
the  purchasers  in  buying  it  was  to  cut  off 
the  timber  for  fuel  to  supply  their  iron 
works ;  that  they  had  cut  down  and  carried 
off  the  timber  and  trees  on  the  land  uatil  it 
was  of  very  little  value ;  that  he  had  no 
other  security  for  the  purchase  money  than 
the  land  itself  under  the  deed  of  trust; 
that  the  partnership  had  become  insolvent 
and  made  a  general  assignment  of  their 
effects  for  the  benefit  of  their  creditors ;  and 
his   only  mode   of  redress  to  recover 

252  the   balance  due  him  *was  to  cbarge 
the  same  on   the  individual  partners; 

and  that  Brooke  was  a  partner  at  the  time 
of  the  sale,  though  he  was  then  ignorant 
of  the  fact;  the  name  of  Brooke  being 
withheld  from  the  public :  and  seeking*  to 
charge  said  Brooke  as  a  member  of  the  firm 
for  the  balance  of  said  debt.  Afterwards 
an  amended  bill  was  filed  charging^  that 
Jewell  also  was  a  secret  partner  of  the 
firm ;  and  seeking  to  make  him  Liable.  Of 
all  the  defendants  Brooke  alone  filed  an 
answer.  He  placed  his  defence  upon  the 
ground  that  the  purchase  was  not  made  on 
account  or  upon  the  credit  of  the  firm,  or 
by  his  authority,  and  was  not  within  the 
scope  of  the  partnership ;  and  in  the  ab- 
sence of  any  knowledge  on  the  snbject  at 
the  time  it  was  made,  *' presumes  it  was 
made  by  Perdue  and  Nichols  with  the  view 
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of  bring^ing  it  into  the  firm  as  a  part  of 
their  share  of  the  capital;"  and  he  also 
objected  to  the  jurisdiction  of  the  Court. 

The  Circuit  court  being  of  opinion  that 
Brooke  and  Jewell  were  secret  members  of 
the  firm ;  that  that  fact  was  unknown  to 
the  appellee  at  the  time  of  the  sale ;  that  the 
land  was  purchased  for  partnership  pur- 
poses ;  that  the  chief  value  thereof  consisted 
in  its  timber  required  as  fuel  for  the  iron 
works;  and  therefore  that  such  purchase 
was  a  transaction  in  the  ordinary  course  of 
business  in  conducting  the  iron  works, 
rendered  a  decree  against  all  the  parties 
for  the  balance  due  to  Washington  after 
crediting  the  proceeds  of  the  sale  of  the 
land.  From  that  decree  the  appeal  in  this 
case  was  taken. 

The  case  of  Weaver  v.  Tapscott,  9  Leigh 
424,  seems  to  rule   this   case,    and   to  shew 
that  there  is  no  error  in   the  decree  of  the 
Circuit   court.     In   that   case   Weaver   and 
Trimble  were  partners  in  the  boating  busi- 
ness upon  James  river,  between  Rockbridge 
and  Richmond.     Trimble  went  to  Bucking- 
ham and  hired  hands  to  be  employed  in  the 
business,  which  were  actually  so  employed 
during   a    portion    of   the    time  that 
253      *the   partnership  continued ;  and  for 
the    hire    he   executed   his  bond  with 
Tapscott  as  surety.     Trimble  the  principal 
obligor   having    become  embarrassed,   and 
left  the  state,  Tapscott  the  surety  was  com- 
pelled to  pay  the   money,  and  filed  his  bill 
to  recover  it  of  the  other  partner,  Weaver, 
who     had    not   signed   the  bonds.     He  ob- 
tained a  decree;  and  this  Court  consisting 
of    five    Judges   unanimously    afQrmed    it. 
Many    expressions    used  by   the  Judges  in 
that  case  are  very  apposite  to  this.     Parker, 
Judge,  says,  *'A  dormant   partner  to  whom 
a  vendor  gives  no  credit,  and  whose  respon- 
sibility constituted  no  part  of  the  consider- 
ation   moving   him   to  sell,  is  liable  to  the 
whole    extent    of  engagement    in    matters 
which,    according   to   the   usual  course  of 
dealing,    have   reference    to    the    business 
transacted  by    the  firm.     Robinson  v.  Wil- 
kinson, 3   Price's  Exch.  R.  538;  Saville  v. 
Robertson,  4   T.    R.  720.     There  can  be  no 
doubt    that   the    hiring  of  hands  to  be  em- 
ployed in  the  boating  business   had  imme- 
diate reference  to  the  nature  of  the  dealings 
between    Trimble  and  Weaver.     The  trade 
in     which   they   were  engaged  could  not  be 
carried    on   without   hands  any  more  than 
without  boats. "     ^  ^  If  Tapscott  was  ignorant 
of  VTeaver's  being  a  partner,  it  brings  this 
case    within   the  influence   of   those  upon 
secret  partnership.     Gow.  176.     If  he  knew 
it,    but   dealt   with  Trimble  alone,  without 
intending    to   release   the    partnership,    it 
must  be  governed   by   the  cases  of  Bond  v. 
Gibson,  1  Camp.  R.  185,  and  Gouthwaite  v. 
I>uclcworth,  12  East's  R.  421.     It  is  only,  I 
thinlcy  in   cases    where  a  separate  credit  is 
clearly  given  to  one  of  the  partners,  to  the 
excltision   of   the  rest,    that  the  latter  are 
absolved."    ''When  one  deals  with  a  part- 
2]er  ixi  matters  relating  to  the   partnership 
btxsio^*^'    it   ought  to   be  inferred  that  he 
deals  on  the  credit  of  the   partnership,  un- 


less  the   circumstances  prove  that  though 

apprised   of  the   partnership  he   meant  to 

give  individual  credit.     It  would  be  hard  to 

hold  him  bound  to  prove  that  he  knew 

254  *of  the   partnership  and  dealt  on  its 
credit."     ''The  presumption  is  in  the 

affirmative;  and  to  discharge  the  firm  it 
ought  to  appear  clearly  that  he  gave  credit 
to  the  individual  alone  and  intended  to  ab- 
solve the  other  partners."  Cabell,  Judge^ 
says,  "It  is  perfectly  clear  that  Weaver  was 
equally  liable  with  Trimble  even  if  Tapscott 
at  the  time  of  the  contract  was  ignorant  of 
the  fact  that  Weaver  was  a  partner.  And 
if  the  fact  of  the  partnership  was  known 
to  Tapscott,  Weaver  is  a  fortiori  liable^ 
unless  indeed  it  can  be  shewn  that  Tapscott, 
with  this  knowledge  contracted  on  the  in- 
dividual credit  of  Trimble,  in  exclusion  of 
that  of  Weaver.  Nothing  of  the  kind  is 
attempted  to  be  proved,  and  it  cannot  be 
presumed  without  proof.  Weaver  therefore 
was  clearly  liable  on  the  hiring;  and  the 
cases  of  Sale  v.  Dishman,  3  Leigh  548 ;  and 
McCullough  V.  Somerville,  8  Leigh  415, 
shew  that  this  obligation  was  not  extin- 
guished by  the  execution  of  a  bond  by  his 
partner."  Tucker,  P.,  referring  to  the 
arrangement  alleged,  that  Weaver  should 
find  the  hands  and  Trimble  the  boats,  says 
that  even  if  it  was  made  between  the  par- 
ties, yet  the  public  had  nothing  to  do  with 
that  arrangement,  and  as  Weaver  was  to 
get  half  the  profits  he  was  responsible  for 
the  hires,  since  that  interest  in  the  profits, 
ipso  facto  constituted  him  a  partner." 
Again  he  says,  "It  is  possible,  says  Chief 
Baron  Macdonald,  in  Barton  v.  Hauson,  2 
Camp.  R.  97,  that  separate  credit  may  be 
given  to  one  of  two  partners  individually, 
but  the  presumption  of  law  is  otherwise, 
and  that  presumption  must  be  rebutted  by 
very  clear  evidence.  And  this  is  reason- 
able; for  why  should  the  partner  desire 
to  bind  himself  and  absolve  the  concern? 
or  why  should  the  dealer  with  him  prefer 
to  bind  him  individually,  when,  if  bound 
as  a  partner,  he  is  personally  not  less  bound, 
and  there  is  the  additional  security  of  his 
partner."  In  this  case  it  is  absurd  to  sup- 
pose that  Tapscott  took  Trimble's  individual 
responsibility,  if  he  knew  of  Weaver's 

255  ^connexion   with  him;  and  if  he  did 
not  know  of  it,  then  the  execution  of 

a  sealed  instrument  could  not  have  been 
with  a  view  to  indicate  his  individual  re- 
sponsibility in  contradistinction  to  that  of 
the  concern." 

These  copious  extracts  are  made  from  the 
opinions  of  the  Judges  in  Weaver  v.  Tap- 
scott, because,  nomine  mutato,  they  are  as 
applicable  to  this  case  as  they  were  to  that, 
and  because  they  leave  little  or  nothing 
more  to  be  said  in  this  case.  It  seems  to 
be  difficult  to  find  a  distinction  between 
that  case  and  this,  unless  it  be  in  the  fact 
that  in  that  case  the  bonds  were  given  for 
negro  hire,  and  in  this  they  were  given  for 
the  purchase  money  of  land;  and  that  is  a 
distinction  without  a  difference^  at  least  in 
principle.  Land  is  not  ordinarily  a  subject 
of   partnership    operation,     andl   therefore 
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stronger  evidence  is  required  to  shew  an 
intent  to  convert  real  estate  into  partner- 
ship stock.  But  it  is  capable  of  being  so 
converted ;  and  an  intention  to  make  such 
conversion  being  shewn  by  sufficient  evi- 
dence, it  becomes  as  completely  a  part  of 
the  social  effects  as  if  it  were  personal 
estate.  In  the  case  of  Wheatley  v.  Calhoun, 
12  Leigh  264,  this  Court  said,  that  ''what- 
ever doubts  may  have  heretofore  existed  as 
to  the  light  in  which  real  property  is  to  be 
considered,  when  bought  and  used  by  .a 
commercial  partnership  for  the  purposes  of 
the  concern,  it  is  now  well  settled  that  it  is 
to  be  looked  upon  as  forming  a  part  6f  the 
partnership  funds.  Such  is  at  present  the 
received  doctrine  in  England,  and  so  this 
Court  has  decided."  In  that  case  Wheatley 
and  Calhoun  had  purchased  a  mill  and  tract 
of  land  jointly,  and  for  sometime  conducted 
a  partnership  milling  business.  The  ques- 
tion was  whether  there  was  sufficient  evi- 
dence of  an  intention  to  convert  the  mill 
and  land  into  partnership  stock,  or,  whether 
they  merely  intended  to  carry  on  the  milling 
business  in  partnership.  Tucker,  P.,  in 
delivering  the  opinion  of  the  Court  said : 
''There    may    indeed    be    partnerships    in 

the  business  of  milling  or  mining 
256      *or  farming;  but  unless  the  intent  of 

the  joint  owners  to  throw  their  real 
estate  into  the  fund  as  partnership  stock  is 
distinctly  manifested,  or  unless  the  real 
property  is  bought  out  of  the  social  funds, 
for  partnership  purposes,  it  must  still  re* 
tai  n  its  character  of  realty. "  " In  this  case 
I  see  nothing  from  whence  to  infer  that 
there  was  any  design  on  the  part  of  these 
joint  purchasers  to  convert  their  real  estate 
into  partnership  stock."  In  the  case  now 
under  consideration  the  evidence  is  conclu- 
sive that  the  land  was  bought  for  partner- 
ship purposes,  paid  for  in  part  and  intended 
by  the  purchasers  to  be  paid  for  entirely, 
out  of  partnership  funds,  and  applied  to 
partnership  purposes.  The  purchase  was 
within  the  scope  of  the  partnership,  for  the 
operations  of  the  furnace  could  not  be  car- 
ried on  without  fuel ;  and  the  best  mode  of 
obtaining  it  was  to  purchase  land  in  the 
neighborhood,  well  covered  with  wood,  as 
was  the  land  of  Washington.  All  the  part- 
ners are  therefore  bound  for  the  purchase 
money,  on  the  authority  of  the  cases  before 
cited.  The  case  of  Pitts  v.  Waugh,  4 
Mass.  R.  424,  was  a  very  different  case  from 
this.  It  was  a  case  of  speculation  in  lands, 
and  the  question  was,  whether,  not  being 
a  subject  of  trade  and  commerce,  the  mer- 
cantile law  in  regard  to  dormant  partners 
was  applicable  thereto;  and  the  Court 
thought  not.  That  case  was  decided  in 
1808,  since  which  time  the  partnership  law 
in  regard  to  real  estate  has  undergone  great 
changes.  CoUyer  on  Partnership,  {  135  and 
notes.  But  in  this  case  the  land  was  not 
purchased  for  speculation,  but  for  the  pur- 
pose of  carrying  on  a  business  which  was 
an  ordinary  and  legitimate  subject  of  com- 
mercial partnership.  There  is  nothing  in 
the  objection  of  the  statute  of  frauds.  The 
purchase    being    within    the    scope  of   the 


partnership  the  partners  who  made  it  were 
agents  for  the  partnership  which  became 
bound  by  a  valid  contract  made  by  their 
agents.     It   would   also    be    bound    on   tiie 

doctrine  of  part  performance. 
257  *The   jurisdiction     of    a    Court    of 

equity  in  this  case  is  fully  sustained 
by  the  cases  of  Sale  v.  Dishman,  3  Leigh 
548;  Weaver  v.  Tapscott,  9  Leigh  424;  Wil- 
liams V.  Donaghe's  ez'or,  1  Rand.  300; 
Gait  V.  Calland,  7  Leigh  594;  Parker  v. 
Cousins,  2  Gratt.  372. 

The    Court    is    therefore    of   opinion    to 
affirm  the  decree. 

Decree  affirmed. 


Isler  &  Wife  v.  Grove  &  Wife. 

October  Term,  1851,  Richmond. 
(Absent  Cabkll,  P.) 

Issue  Out  of  •Chancery— When  Propei^—Caae  at  Bar.— 

Where  the  sabject  matter  in  controversy  is  of  the 
nature  of  estimated  and  unliquidated  damages, 
and  the  accuracy  and  credit  of  the  witnesses  Is 
impeached,  an  issne  should  be  directed. 

'  Benjamin  Beeler  of  Jefferson  county  died 
in  1827,  leaving  a  widow  and  several  chil- 
dren ;  three  of  whom  were  by  his  last  wife. 
Mrs.  Beeler  lived  on  the  land  on  which  hei 
husband  had  lived,  without  any  assignment 
of  dower  until  1833,  when  she  married 
Abraham  Isler.  During  her  widowhood  her 
three  children  lived  with  her;  and  on  her 
marriage  Isler  qualified  as  their  guardian ; 
and  at  that  time  the  daughter  Mary  W. 
Beeler  was  about  fifteen  years  old.  In  1835 
the  land  was  divided,  and  Isler  held  the 
share  of  his  ward  Mary  W.  Beeler  until  she 
arrived  at  the  age  of  twenty-one  years ;  and 
soon  after  that  period  she  was  married  to 
George  G.  Grove.  Isler  settled  his  g-nard- 
ianship  accounts  in  1836  and  1839 ;  the  last 
time  after  Mary  W.  Beeler  had  come  of 
age;  and  according  to  these  accotuits 
258  *he  was  in  advance  to  his  waT>d  109 
dollars  24  cents. 

In  1839  George  G.  Grove  and  his  wife  filed 
their  bill  in  the  Circuit  court  of  Jefferson 
county,  against  Isler  and  wife,  in  which 
they  charged  that  the  accounts  had  been 
improperly  settled ;  and  asked  for  a  settle- 
ment  of  the  account  of  Mrs.  Isler  whilst  she 
acted  as  guardian  de  facto  of  the  female 
plaintiff;  and  of  the  account  of  Isler  after 
his  qualification. 

The  defendants  demurred  to  the  bill  for 
multifariousness,  and  also  answered ;  bat 
the  Court  overruled  the  demurrer,  and  di- 
rected the  accounts  as  asked  for  in  the  bilL 
Under  this  decree  the  commissioner  re- 
ported that  the  plaintiffs  had  not  reqaired 
him  to  take  an  account  of  Mrs.  Isler's  act- 
ings before  her  marriage,  and  it  therefore 
had  not  been  taken.  He  reported  an  ac- 
count of  Isler' s  actings  as  guardian,  based 
upon     the     accounts     previously      aettied, 

*See  nonoffraphic  note  on  "Issue  Out  of  Cihancerr* 
appended  to  Lavell  v.  Gold,  86  Gratt.  471^ 
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lessening  a  credit  to  the  guardian  for  the 
board  for  a  period  of  six  months,  when 
she  was  absent  from  his  house ;  and  add- 
ing several  charges  for  wood  cut  and  rails 
removed  from  the  land  of  his  ward;  and 
by  these  alteration  in  the  account  bringing 
Isier  in  debt  to  his  ward  on  the  1st  of  Jan- 
uary 1839,  174  dollars  12  cents. 

To  this  report  Isler  filed  eight  exceptions, 
all  of  them  having  reference  to  the  charge 
for  the  wood  and  rails  alleged  to  hare  been 
taken  from  the  land  of  the  female  plaintiff. 
The  commissioner  returned  with  his  report 
the  depositions  taken  upon  this  subject ;  and 
they  shewed  that  there  were  numerous  wit- 
nesses whose  testimony  was  conflicting  and 
contradictory ;  and  one  of  the  most  impor- 
tant witnesses  for  the  plaintiffs  was  im- 
Xwached. 

The  cause  came  on  to  be  heard  in  October 
1844,  when  the  Court  reduced  the  price  at 
which  the  rails  were  charged  to  2  dollars  50 
cents   a   hundred,    making   due   from  Isler 

152  dollars  87  cents,  and  overruling 
259      all  *the  other  exceptions,    gave    the 

plaintiffs  a  decree  for  that  sum,  with 
interest  from  the  1st  of  January  1839  until 
paid  and  their  costs.  From  this  decree 
Isler  and  wife  applied  to  this  Court  for  an 
appeal,  which  was  allowed. 

Cooke,  for  the  appellants. 
Watkins,  for  the  appellees. 

AL#L#BN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  as  the  ac- 
curacy and  credit  of  the  testimony  relied 
upon  to  sustain  the  items  of  the  master 
commissioner's  report,  which  were  excepted 
to  in  the  eight  exceptions  filed  by  the  ap- 
pellants to  said  report,  were  impeached,  an 
issue  should  have  been  directed,  as  a  jury 
with  the  witnesses  before  them  would  have 
been  better  enabled  to  test  their  accuracy 
and  weigh  their  credit  than  a  commissioner 
or  the  Court.  The  case  too  from  the  char- 
acter of  the  claim  was  peculiarly  proper  for 
an  issue ;  for  although  it  was  competent  for 
the  appellees  to  make  the  alleged  profits 
received  and  made  by  the  guardian  from  the 
use  and  sale  of  the  timber  taken  from 
tlie  ward's  estate  a  matter  of  account;  yet 
the  extent  of  the  charge  on  this  account,  if 
any  was  proper,  depends  upon  estimate,  and 
is  in  the  nature  of  unliquidated  damages, 
and  therefore  should  have  been  submitted 
to  a  jury.  The  Court  is  therefore  of  opin- 
ion* that  the  decree  is  erroneous,  and  the 
aame  is  reversed  with  costs.  And  the  cause 
is  remanded,  with  instructions  to  direct  an 
issue  to  ascertain  and  try  whether  any 
timber  not  accounted  for  by  the  appellant 
in  his  accounts  rendered,  was  taken  by  him 
^rom  the  lands  of  the  ward,  and  sold  or 
oonverted  to  his  own  use ;  and  what  sum 
'wonld  be  a  proper  charge  against  the  guard- 
ian for  such  timber  so  taken  and  sold  or 
oonverted  to  his  own  use. 

Decree  reversed. 


260  *Carrington  &  als.  v.  Didier, 

Norvell  &  Co.* 

October  Term,  1861,  Richmond. 
(Absent  Cabbll.  P.) 

I.  Pordffn  AttschiDMit— Afainst  Debtor**  Heirs  Reeid- 

ins  Abroad. t— Creditor  of  a  deceased  debtor  may 
proceed  by  foreign  attachment  against  the  heirs 
residing  abroad  to  subject  land  or  its  proceeds,  in 
the  state,  descended  to  them  from  the  debtor. 

9.  Abeent  Detendants— Menballiig  AMets.  — So  he 
may  proceed  a^rainst  them  as  absent  defendants 
in  equity  to  marshal  the  assets,  and  thus  subject 
the  land  descended  to  them. 

a.  Heirs  ReaMiBff  Out  of  State— SuH  to  Have  Land  De- 
scended to  Them  Sold— Subjection  of  Proceeds  by 
Creditors  to  PayoMBt  of  Debt— Case  at  Bar.— Heirs 
residing  out  of  the  state,  haying  institated  a  snit 
for  a  sale  of  land  descended  to  them,  and  the  same 
havinff  been  sold,  and  the  proceeds  beinff  in  the 
hands  of  a  commissioner  directed  by  the  Court  to 
collect  them:  a  creditor  of  the  ancestor  seeking 
to  subject  these  proceeds  to  the  payment  of  his 
debt,  should  apply  by  petition  to  the  Court  to  be 
made  a  party  in  the  cause,  and  to  have  the  fund 
applied  by  proceedings  in  that  cause  to  the  pay- 
ment of  his  debt  Or  if  he  proceeds  by  foreign 
attachment  the  commissioner  should  be  a  party, 
and  be  restrained  by  the  endorsement  on  the  proc- 
ess, from  disposing  of  the  proceeds.  Or  if  the 
creditor  proceeds  against  the  heirs  to  marshal  the 
assets,  there  should  be  an  injunction  to  restrain 
the  commissioner  from  paying  away  the  money 
in  his  hands.  And  the  commissioner  tbongrh  a 
party  as  administrator  of  the  debtor,  to  the  cred- 
itor's suit,  but  having  in  fact  no  knowledge  of  the 
object  of  it,  paying  over  the  money  to  the  heirs 
under  the  order  of  the  Court  whose  commissioner 
he  was.  will  not  be  affected  by  the  lU  pendent  of 
the  creditor's  suit  so  as  to  be  held  liable  to  pay  it 
over  affain  to  the  creditor. 

This  was  a  suit  in  chancery  broug'ht  in 
July  1841  in  the  Circuit  court  of  HaUfaz, 
by  Didier,  Norvell  A  Co.  ag-ainst  Henry 
Carrington  administrator  of  John  A.  Mor- 
ton deceased,  and  the  four  children  of  John 
A.  Morton.  The  facts  are  fully  stated  in 
the  opinion  of  the  Court.  There  was  a 
joint  decree  against  Henry  Carrington  and 
the  other  defendants.  And  they  thereupon 
applied  to  this  Court  for  an  appeal,  which 
was  allowed. 

261  *S.  Taylor,  for  the  appellants. 
Stanard  and  Bouldin,  for    the  ap- 
pellees. 

ALLEN,  J.,  delivered  the  opinion  of  the 
Cotirt. 

It  appears  that  the  appellees  on  the  30th 
July  1841,  sued  out  of  the  Circuit  court  a 
subpoena  in  chancery  against  the  appellant 
Henry  Carrington,  as  administrator,  and 
the  other  appellants  as  children  and  heirs 
of  John  A.  Morton  deceased,  which  was 
returned    executed    August    7th,    1841,    on 

*Por  monographic  note  on  narshallng  Assets,  see 
end  of  case. 

tThe  principal  case  is  cited  in  Osbom  v.  Qlasscock, 
19  W.  Va.  761,  20  S.  E.  Rep.  700. 
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Henry  Carrington,  and  the  rest  no  inhabit- 
ants. On  the  21st  Aug-ust  1841,  they  filed 
their  bill,  in  which  they  charge  that  they 
are  creditors  of  the  intestate ;  that  the  ad- 
ministrator alleged  there  were  not  assets  in 
his  hands  sufficient  to  pay  them ;  that  the 
personal  estate  had  been  exhausted  in  the 
payment  of  bond  debts  binding  the  heirs ; 
that  the  real  estate  of  which  the  intestate 
had  died  seized  in  the  county  of  Halifax, 
had  been  sold  under  a  decree  of  the  County 
court  of  said  county  for  the  purpose  of  di- 
viding the  proceeds  amongst  the  heirs ;  that 
said  Carrington  had  been  appointed  by  the 
said  Court  collector  of  the  proceeds  of  sale, 
and  had  collected  and  then  held  part  thereof, 
and  the  residue  would  be  due  at  a  future 
day.  They  seek  to  marshal  the  assets  and 
to  be  substituted  to  the  rights  of  the  bond 
creditors,  and  satisfied  out  of  the  real  as- 
sets ;  and  pray  that  Carrington  as  adminis- 
trator and  as  such  collector,  be  made 
defendant ;  that  as  administrator  he  render 
an  account,  and  as  collector  be  restrained 
from  paying  away  or  disposing  of  the  funds 
in  his  hands  or  which  may  come  into  his 
hands ;  and  ask  that  the  proceeds  arising 
from  ^e  sale  be  applied  to  the  payment  of 
their  debt,  and  for  general  relief.  Two  of 
the  children  and  heirs  were  proceeded 
against  as  non-residents,  by  publication ;  a 
guardian  ad  litem  was  appointed  to  defend 
the  other  two  children  and  heirs  as  infants, 
who  in  I>ecember  1842  put  in  an  answer  for 

them. 
262         *At  November  rules  1841,    the  bill 

was  taken  for  confessed  as  to  Car- 
rington, and  as  to  him  the  cause  set  for 
hearing.  At  April  rules  1843  it  was  set 
for  hearing  as  to  the  non-resident  defend- 
ants, and  came  on  for  hearing  at  April  lerm 
1843,  upon  the  order  of  publication,  the  an- 
swer of  the  infants  by  the  guardian  ad 
litem,  and  the  bill  taken  for  confessed  as 
to  Henry  Carrington ;  and  an  interlocutory 
order  for  an  account  was  rendered.  At  the 
April  term  1844  the  cause  was  heard  upon 
exceptions  to  the  report  and  recommitted. 
Henry  Carrington  answered  in  April  1845 ; 
and  on  the  13th  April  1846,  the  decree  ap- 
pealed from  was  rendered.  In  his  answer 
Carrington  avers  that  all  the  assets  which 
came  to  his  hands  as  administrator,  have 
been  paid  out  to  the  creditors ;  an  averment 
which  is  sustained  by  the  report  of  the 
master  commissioner,  which  shews  he  is 
in  advance  to  the  estate.  He  further  avers 
that  the  money  arising  from  the  sale  of 
the  land  descended  to  the  heirs,  and  which 
came  to  his  hands  as  collector,  had  been 
paid  out  by  him  to  the  parties  respectively 
entitled  to  receive  it,  in  virtue  of  two 
orders  of  the  County  court  made  in  the  suit 
in  which  he  was  appointed  collector;  that 
he  acted  in  obedience  to  the  orders  of  the 
Court  whose  commissioner  he  was.  And 
he  alleges  that  he  had  no  recollection  that 
the  subpoena  in  this  cause  had  been  ever 
served  on  him ;  and  that  he  had  no  knowl- 
edge of  the  existence  of.  the  suit  at  the  time 
he  paid  out  the  money.  The  record  of  the 
County   court  which  he  files  as  an  exhibit 


with  his  answer,  shews  that  a  friendly  suit 
for  the  sale  of  the  land  and  distribution  of 
the  proceeds  was  brought  in  November  1839, 
and  a  decree  appointing  commissioners  to 
sell  was  rendered  during  the  same  term. 
In  January  1841,  H.  Carrington  was  ap- 
pointed collector.  At  August  term  1841,  the 
report  of  sale  was  confirmed,  and  the  col- 
lector ordered  to  pay  over  the  amount  of  the 
first  instalment,  after  deducting  cer- 

263  tain   allowances  to    the  widow  *and 
children  in  the   proportions    fixed  by 

the  decree ;  and  at  March  term  1842  he  was 
ordered  to  pay  over  the  second  instalment; 
and  the  report  of  the  commissioner  shews 
that  the  money  was  all  paid  out  by  him  be- 
tween the  1st  February  and  the  1st  Novem- 
ber 1842. 

In  September  1841,  after  the  institution 
of  this  suit,  the  appellees  obtained  a  judg- 
ment against  the  administrator  for  their 
debt,  subject  to  a  credit  of  106  dollars  91 
cents,  paid  on  the  27th  September  1841.  By 
the  commissioner's  report  it  appears  that 
assets  to  the  value  of  700  dollars  had  been 
applied  by  the  administrator  in  the  pay- 
ment of  debts  binding  the  heirs. 

From  the  foregoing  statement  of  the 
facts  it  is  evident  that  the  appellees  had  a 
right  to  be  substituted  to  the  shoes  of  the 
creditors  whose  debts  bound  the  heirs,  and 
that  the  assets  should  have  been  marshalled 
for  their  benefit.  The  land  had  been  sold 
by  a  decree  of  the  Court  at  the  time  they 
instituted  their  suit ;  and  it  was  competent 
for  them  to  follow  the  proceeds.  Their  bill 
sets  out  that  their  debtor  was  late  of  the 
city  of  New  York,  the  original  subpoena  is 
returned  no  inhabitant  as  to  all  the  defend- 
ants except  the  administrator ;  and  two  of 
the  children  and  heirs  being  adults,  were 
proceeded  against  as  non-residents;  and 
from  the  return  on  the  subpoena  and  the 
other  circumstances,  it  is  fair  to  presume 
the  infant  children  and  heirs  were  also 
non-residents.  The  heirs  were  debtors  to 
the  value  of  the  assets  descended,  and  if 
non-residents,  it  would  have  l>een  compe- 
tent to  have  proceeded  against  them  by 
way  of  foreign  attachment,  and  by  a  re- 
straining order,  or  an  endorsement  on  the 
subpoena,  which  stands  in  place  of  sack 
order,  to  have  attached  theproceeds  arising 
from  the  sale  of  land.  The  appellees  did 
not  adopt  this  course.  The  heirs  were  not 
treated  as  debtors ;  but  the  proceeding  was 
to  subject  the  land  descended,  or  the  pro- 
ceeds arising  from  the  sale  thereof,  as  the 
estate  of  their  deceased  debtor  within 

264  the  jurisdiction  of  the  *Court.     The 
heirs  were  made  defendants   not  as 

debtors,  but  as  absent  defendants  having 
an  interest  in  the  subject  which  the  creditor 
was  seeking  directly  to  charge  nnder  the 
equitable  jurisdiction  of  the  Court  to  mar- 
shal the  assets  of  a  decedent.  They  were 
warranted  in  this  course  by  the  case  of 
Tennent  v.  Patton,  6  Leigh  196,  where  in  a 
case  to  marshal  the  assets,  one  of  the  heixs 
being  a  non-resident  was  proceeded  against 
as  an  absent  defendant.  But  their  bill  can- 
not be  treated  as  tantamount  to  a   foreign 
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attachment  with  a  restraining  order.     Reg- 
ularly they   should   have  enjoined  the  resi- 
dent defendant  from  paying  over  the  funds 
in  his  hands  to  those   entitled   thereto,    or 
have    obtained  some  order  from  the   Court 
restraining  the    resident  defendant    from 
paying   away   the    funds.     This    was    not 
done.     The  resident  defendant  avers  he  did 
not  know  of  the  existence  of  the  suit  at  the 
time    the  money  was  paid  away,  and    that 
he  did  not  remember  the  subpoena  had  ever 
been    served  upon  him.     The  subpoena  was 
sued    out  against   him   in  his  character  of 
administrator  only,  and  not  against  him  as 
collector.     It  gave  him  no  notice  of  a  pro- 
ceeding against  him  for  the  money   in  his 
hands    as  collector.     There  is  no  evidence 
of    actual    notice    to  him,   and  as  he  could 
have    had  no  motive  in  paying    to  one    in 
preference  to  the  other  claimant,  it  seems 
manifest  that  he  has  acted  in  good  faith  in 
ot>edience   to  the  orders  of  the  Court  from 
which    he  derived  his    authority,    and    to 
which  he  was  responsible ;  and  in  ignorance 
of  the    claim   of   the   appellees.     There   is 
nothing  to  affect  his  conscience.    If  he  is 
to   be   compelled   to  pay   the    money   over 
again,  it  must  result  from  the  application 
of  some  stem  and  inflexible  rule  of  equity, 
which  from  reasons  of  public  policy  fixes  a 
liability   upon    him,    though    he    was  free 
from  all  blame.     This  it  is    maintained  on 
the    part  of  the  appellees  is  the  case  here. 
The   money  was    paid    lite   pendente;  and 
therefore  there  could  be  no  change  of  sub- 
ject by  the  voluntary  act  of  the  party 
265      so  as  to  affect  *the  right  of  the  party 
suing.      The   doctrine  of  lis  pendens 
does   not  depend  upon  the  presumption   of 
notice,  but  upon  reasons  of  public  policy ; 
and  where    it   operates,    applies,    although 
there    was  no  possibility  of  notice  of  the 
snit.     Newman  v.  Chapman,  2  Rand.  93. 

Treating  this  as   a  subject   which  would 
be  affected  by  the  lis   pendens,    how    does 
the  appellant  Carrington  stand?    No  fraud 
is    imputable  to  him;  he    has  collected   a 
fnnd    as    an    officer  of  Court.     He  was  the 
mere    agent  of  the   Court,    having   no   in- 
terest   in   the   subject;  the  Court  made  an 
order  for  him  to  pay  it  away  and  he  obeyed 
it.      Can    this  be  treated  as  a  voluntary  act 
of  tlie  ^rty  calculated  to  defeat  the   rights 
of  a  suitor  in  another  case.     It  is  said  he 
ahotild    have  communicated    the  pendency 
of    the   suit  to  the  County  court ;  but  this 
and  similar  arguments  are  based  on  the  as- 
saiiii>tion  that  he  is  presumed  to  have  notice 
of  the  suit  and  the  prayer  of  the  bill ;  and 
prestuning  he  had  notice,  he  is  then  to    be 
treated  as  if   he  actually   had   it,    and   his 
conscience  is  to  be  affected  thereby.     But 
notice  in  fact  is  denied,  is  not  proved,  and 
is  sLg^inst  all  the  presumptions  of  the  case ; 
nor  is  notice  actual  or  presumptive   at   all 
necessary,  if  this  is  a  case  for  the  applica- 
tion of   the  doctrine   of  lis  pendens.      But 
wtier^f  as  in  this  case,  an  officer  of  a  Court 
tB    xnaLde  a  defendant,   who  as  agent  of  the 
Court  collects  money  to  be  held  subject  to  its 
control  and  is  liable  to  attachment  instantly 


I  for  disobedience  to  its  orders,  the  duty  of 
obedience  is  a  paramount  obligation ;  and 
he  cannot  be  held  responsible  for  such  obe- 
dience by  the  application  of  the  general 
doctrine  of  lis  pendens.  The  creditors 
were  the  parties  in  default,  and  cannot 
invoke  the  application  of  the  principle 
where  it  will  operate  so  harshly.  Their  suit 
was  originally  irregularly  instituted.  They 
should  have  made  themselves,  b3^  petition 
or  bill,  parties  to  the  proceeding  in  the 
County  court,  in  which  Court  the  fund  had 

been  realized ;  and  then  proper  meas- 
266      ures  would  have  been  taken  *to  secure 

it.  They  had  full  notice  of  this  pro- 
ceeding, for  they  refer  to  it  in  their  bill. 
Failing  in  this,  they  should  either  have 
proceeded  by  foreign  attachment  and  ob- 
tained a  restraining  order,  or  made  the 
proper  endorsement  on  the  subpoena,  or 
if  they  elected  to  proceed  to  charge  the 
subject  and  treat  the  heirs  as  absent  defend- 
ants, they  should  have  enjoined  the  defend- 
ant from  paying  over  the  money,  or  taken 
some  measures  to  secure  the  fund  in  his 
hands  or  to  have  it  paid  into  Court.  In- 
stead of  doing  so,  they  seem  to  have  con- 
tented themselves  with  the  institution  of 
their  suit,  relying  upon  the  doctrine  of  the 
lis  pendens,  whilst  the  collector  in  igno- 
rance of  any  claim  was  permitted  to  go  on 
and  pay  away  the  money.  The  claim  to 
charge  him  has  little  foundation  in  equity, 
and  I  think  his  duty  to  obey  the  decrees  of 
the  Court,  whose  agent  he  was,  was  a 
paramount  obligation,  and  relieves  him 
from  all  liability  growing  out  of  the  doc- 
trine of  lis  pendens.  And  therefore  that  so 
much  of  the  decree  as  charges  Henry  Car- 
rington for  the  money  paid  out  by  him  as 
collector  in  obedience  to  the  orders  of  the 
County  court,  is  erroneous.  The  decree  was 
also  erroneous  in  not  giving  the  infants  a 
day  to  shew  cause  against  it  after  arriving 
at  full  age ;  but  as  the  decree  against  Car- 
rington and  the  various  defendants  is  joint, 
and  must  be  reversed,  and  such  decree 
entered  as  the  Court  below  should  have  done, 
the  leave  can  still  be  reserved. 

Reversed  with  costs ;  and  this  Court  pro- 
ceeding to  render  such  decree,  Ac. ;  bill 
dismissed  as  to  Henry  Carrington  without 
costs.  It  is  further  adjudged  and  ordered 
that  the  plaintiffs  recover  (as  in  former 
decree  from  several  defendants,  leaving 
out  Carrington)  and  leave  is  reserved  to 
the  infants  to  shew  cause  against  this  de- 
cree within  six  months  after  they  respec- 
tively attain  full  age. 


MARSHALINO  ASSBT5. 

X.  Definition. 

II.  Nature  of  Doctrine. 

A.  Conditions  Precedent 

B.  Marshaling  in  Aid  of  Subseanent  Purcbasers 
and  Incambrancers. 

1.  Vendor's  Lien. 

2.  Between  Mortraffees. 

8.  As  against  Bona  Fide  Purchasers. 
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C.  Rule  Qualified. 
1.  Rights  of  Paramount  Creditors. 
%.  Rights  of  Third  Parties. 
8.  Liabilities  of  Paramount  Creditors, 
au  Release. 

b.  Laches,  Forbearance.  Nefflect  to  Enforce 
liien. 
TTT.  Method  of  Enforcing  Doctrine. 
A.  Subroiration. 

IV.  Application  of  Doctrine. 

A.  In  Respect  of  Homestead  Lands. 

V.  Inverse  Order  of  Alienation. 

A.  Lands  Sold  Contemporaneously. 

B.  Necessity  of  Warranty. 

VL  Pleading  and  Practice. 

A.  Trust  Liens. 

B.  Bill  by  Infant  Heirs. 
0.  Parties. 

vn.  Marshaling  Decedents'  Estates. 

A.  Liability  of  Heirs  and  Devisees. 
1.  Common-Law  Rule. 

a.  SUtutory  Rule. 

B.  Liability  of  Purchasers  from  Heirs  or  Dev- 
isees. 

C.  Liability  of  Legatees. 
1.  Devastavit 

D.  Order  of  Liability  of  Assets. 

1.  In  General. 

2.  l^ersonal  Estate. 

a.lLiabillty  for  Payment  of  Debts, 
b.  Liability  for  Payment  of  Legacies. 
8.  Real  Estate  Devised  for  Payment  of  Debts, 
a:  Contribution  by  Devisees. 

b.  Effect  of  Trust  to  Pay  Debts  upon  Statute 

of  Limitations. 
4.lReal  Estate  Descended. 
5.  Specific  Devises  or  Beauests  Subject  to  Charare 
of  Debts, 
a.  Contribution  under  Charge  of  Debts. 
t.  General  Leffacies  and  Devises. 
7.  Real  Estote  Devised  by  Will, 
au  Contribution  between  Specific  Legatees  and 
Devisees. 

E.  Exoneration  of  Encumbered  Lands. 

F.  Charce  of  .Debts  and  Legacies. 

1.  Chareelof  Debts. 

a.  Direction  for  Payment  of  Debts. 
X),  Devise  to  Executors. 

c.  Exoneration  of  Personal  Out  of  Real  Estate. 

d.  Personal  Liability  of  Devisee  upon  Accept> 

ance. 

2.  Charge  of  Legacies. 

a.  I  Intention  of  Testator. 

b.  Circumstances  Tending*  to  Show  Intention. 

c.  Effect  of  Residuary  Clause. 

(1)  Blendinff  Real  and  Personal  Estate  in 
Residuary  Clause. 

d.  Charg-e  on  Lands  Devised. 

(1)  Direction  for  Payment  of  Legacies. 

e.  Lands  Devised  to  Executor. 

f.  Enforcement  of  Charge. 

G.  Rule  of  Marshaling  Applied. 
1.  In  Whose  Favor. 

a.  Between  Specialty  and   Simple    Contract 

Creditors. 

b.  In  Favor  of  Legatees. 

c.  In  Aid  of  Devisees. 

Cross  Referenoes  to  Monographic  Notes. 

Executors  and  Administrators. 
Subrogation. 


L  DBFlNmON. 

"To  marshal  assets,  in  the  sense  of  the  courts  of 
equity,  is  to  make  such  arrangement  of  the  different 
funds  under  administration  as  shall  enable  all  the 
parties  having  equities  thereon  to  receive  their  due 
proportions,  notwithstanding  any  intervening  inter- 
ests, liens,  or  other  claims  of  particular  persons  to 
prior  satisfaction  out  of  a  portion  of  these  funds." 
4  Min.  Inst.  <8d  Ed.)  1861. 

II.  NATURE  OP  DOCTRINa 

The  rule  as  to  marshaling  assets  is  that  if  one 
party  has  a  lien  or  interest  in  two  fnnds  for  his 
debt,  and  another  party  has  a  lien  on  or  interest  in 
one  only  of  the  funds  for  another  debt,  the  latter 
has  a  right  In  equity  to  compel  the  former  to  resort 
to  the  other  fund,  in  the  first  Instance,  for  satisfac- 
tion, if  that  course  is  necessary  for  the  satisfaction 
of  the  claims  of  both  parties;  provided  always  this 
course  does  not  trench  upon  the  rights  or  operate  to 
the  prejudice  of  the  creditor  entitled  to  the  double 
fund.  Russell  v.  Randolph,  S6  GratL  705:  Vance  ▼. 
Monroe.  4  Gratt.  52;  Jones  v.  Phelan,  90  GratL  2S; 
Schultz  V.  Hansbrough,  88  Gratt  688;  Hudson  t. 
Dismukes,  77  Va.  SU;  Watklns  v.  Dupuy.  97  Va.  87.  IS 
S.  E.  Rep.  204;  Stephenson  v.  Tavemers.  9  Gratt  W; 
Tennent  v.  Pattons,  6  Leigh  212:  Ball  v.  Setzer,  SS  W. 
Va.  444,  10  S.  E.  Rep.  796;  McCrum  v.  Lee.  88  W.  Va. 
588, 18  S.  E.  Rep.  767;  Bank  v.  Wilson,  26  W.  Va.  ««£; 
Wiley  V.  Mahood,  10  W.  Va.  807  ;  1  Bart  Ch.  Pr. 
(8dEd.)0e:  4  Min.  Inst  (8d  Ed.)  1881:  3  Mln.  Inst 
(2d  Ed.)  684:  Alston  v.  Munford.  1  Brock.  966:  Blxey 
V.  Pearre,  89  Va.  118, 15  S.  £.  Rep.  488. 

And  this  is  true,  even  though  In  Its  consequences 
harm  results  to  another  creditor  havingr  a  lien  on 
the  property  later  In  date.  Ball  v.  Setzer.  88  W.  Va. 
44, 10  S.  E.  Rep.  796. 

'*Thls  principle  is  of  frequent  application  In  equity 
whenever  it  is  required  in  order  to  work  exact 
Justice,  even  though  the  bill  were  not  framed  spe- 
cially to  secure  that  relief.  But  the  bill  Is  also  often 
drawn  with  that  express  object  and  then  it  should 
be  in  behalf  of  the  plaintiff  and  all  other  creditors 
who  shall  choose  to  come  In  and  contrlbate  to  the 
costs  of  the  suit;  and  where  it  is  to  marshal  assets 
and  for  their  due  administration,  the  heirs  and 
devisees  of  the  testator  should  be  made  parties. 
(1  Bart  Ch.  Pr..  sec.  92,  p.  288:  Stephenson  v.  Taven- 
ers,  9  Gratt  806.)**    4  Mln.  Inst  (8d  Ed.)  1888. 

Poandation  of  Doctrine.— The  doctrine  of  mar- 
shaling assets  Is  founded  upon  the  maxim  He  tUm-t 
tito  tU  aUemim  non  laeda*.  Hudson  v.  Dismnkes,  77 
Va.  242;  Rixey  v.  Pearre,  89  Va.  118, 15  S.  £.  Bepi  m. 

Doctrine  Much  Povored.— '*Thls  doctrine  of  mar- 
shaling assets  is  a  lonff-settled.  favorite,  and  highly 
cherished  branch  of  equitable  Jurisdiction.  It  is 
founded  on  the  best  and  purest  principles,  and  pono^ 
ductlve  of  that  evenhanded  justice,  which,  to  the 
greatest  practicable  extent  enforces  the  maxia 
mum  euiQU4  triduUo.^*  Tennent  v.  Pattons.  6  Leigh 
196. 

Msrshallttg  Socarltles.— "The  same  principle  Is 
applied  in  marshaling  securities.  Thus,  If  A  has  a 
mortgage  on  two  tracts  of  land  for  the  same  debt 
and  B  has  a  mortgage  on  but  one  of  the  tracts  for 
another  debt  B  has  a  right  in  equity  to  require  A  to 
have  recourse  in  the  first  Instance  to  the  tract  that 
B  cannot  touch,  at  least  when  it  will  not  prejudice 
A*s  rights  nor  Improperly  impair  his  remedies.** 
4  Mln.  Inst  (8d  Ed.)  1882. 

illustrstlon.— Upon  a  bill  by  a  judgment  creditor 
to  subject  the  lands  of  his  debtors  to  satisfy  a  judc* 
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ment  obtained  airainst  them  as  the  maker  and 
endorsers  of  a  note,  whose  liability  inter  aege  are 
snccessive,  it  is  error  to  decree  a  sale  of  the  lands 
of  the  last  endorser  before  resorting  to  the  lands 
of  the  maker  and  prior  endorser  of  such  note,  un- 
less to  require  the  plaintiff  to  exhaust  the  estate  of 
those  debtors,  whose  liability  is  prior  to  the  last 
endorser,  will  in  the  opinion  of  the  court  unduly 
delay  the  plaintiff  in  the  collection  of  his  debt 
Shenandoah  Valley  Nat.  Bank  t.  Bates,  80  W.  Va. 
211. 

A.  CONDITIONS  PRECEDENT.—To  invoke  the 
the  doctrine  of  marshaling  securities  both  sources 
of  payment  must  belouir  to  the  common  debtor. 
The  equity  is  not  invoked  arainst  the  doubly  secured 
creditor,  but  against  the  common  debtor,  and 
cannot  be  invoked  asrainst  the  common  debtor  if 
that  course  would  trench  upon  the  riffhts,  or  oper- 
ate to  the  prejudice,  of  the  creditor  entitled  to  the 
double  fund.  Blakemore  v.  Wise,  86  Va.  278,  88  S.  E. 
Bep.  828;  Russell  v.  Randolph,  80  Gratt.  717, 718.  See 
8  Va.  Law  Reff.  744;  Rlxey  v.  Pearre,  80  Va.  118,  15  S. 
E.  Rep.  408. 

Social  and  IndlvMiial  Asssls.— In  order  for  a  cred- 
itor who  has  a  lien  upon  one  fund  to  be  entitled  to 
substitution  to  the  riffht  of  a  creditor  who  has  a 
Uen  upon  that  and  another  fund,  it  Is  a  necessary 
condition,  amouff  other  thiuffs,  that  both  funds  upon 
which  the  prior  creditor's  claim  is  secured  should 
be  the  property  of  the  same  debtor,  and  this  condi- 
tion does  not  exist  where  the  assets  of  a  partner- 
ship constitute  one  of  the  funds,  and  the  individual 
property  of  a  member  of  the  partnership  consti- 
tutes the  other  fund,  unless  that  partner  has,  in 
equity,  become  entitled  to  the  partnership  assets 
and  become  primarily  liable  for  the  partnership 
debts.  Guffffenheimer  A  Ck>.  v.  Martin  &  Co.,  88  Va. 
684,  25  S.  £.  Rep.  881;  Rixey  v.  Pearre,  80  Va.  118.  15 
S.  E.  Rep.  488. 

B.  MARSHALING  IN  AID  OF  SUBSEQUENT 
PURCHASERS  AND  INCUMBRANCERS. 

1.  VxMDOB's  Ljon.— Upon  this  principle  of  mar- 
shaling assets,  where  payments  have  been  made  by 
an  executor,  to  the  vendor  of  land  purchased  by  the 
ancestor,  and  not  conveyed  to  him,  the  lien  of  the 
vendor  will  be  marshaled.  Alston  v.  Munford.  1 
Brock.  206,  Fed.  Cas.  No.  887. 

Where  one  of  two  Joint  purchasers  of  real  prop- 
erty, who  have  given  their  notes  for  the  payment  of 
the  purchase  money,  becomes  insolvent,  and  the 
other  pays  more  than  his  moiety  of  the  purchase 
money,  such  latter  party  has  a  lien  on  the  property 
to  reimburse  him  for  all  that  he  has  paid  above  one 
moiety  of  the  purchase  money,  in  preference  to  the 
creditors  of  the  insolvent  debtor  claiming  under  a 
deed  of  trust  from  him,  unless  they  appear  to  be 
purchasers  without  notice.  Tompkins  v.  Mitchell,  2 
Rand.  488. 

Principal  DeMor  Insolvent.— Where  a  vendor's  lien 
Is  retained  to  secure  the  payment  of  several  bonds 
^ven  for  the  purchase  money  of  lands,  and  a  judg- 
ment is  obtained  at  law  by  the  assifimee  of  one  of 
tbose  bonds  against  the  principal  on  the  bond  and 
Ills  surety,  the  surety  cannot  come  into  a  court  of 
eauity  and  compel  such  assignee  to  exhaust  his 
vendor's  lien  before  enforcing  the  collection  of  his 
Judgment  by  execution  against  the  surety,  although 
it  is  shown  that  the  principal  debtor  is  insolvent. 
Armatrong  v.   Poole,  80  W.  Va.  600.  5  S.  E.  Rep.  267. 

&  BwrwuR  MoBTGAOBSs.— If  A  has  two  mort- 
SfSkSe^  and  B  has  one  of  the  same  subjects  mort- 
ca-cred  to  him,  B  will  be  aided  by  equity,  in  throwing 


A  upon  that  subj ect  which  B  cannot  touch.    Tennent 
V.  Pattons,  0  Leigh  108. 

8.  As  AGAINST  Bona  Fidb  Pubchassbs.— The  eq- 
uity of  a  judgment  creditor  to  marshal  the  assets, 
as  a  means  of  obtaining  payment  out  of  a  fund  that 
is  not  subject  to  the  lien  of  a  judgment,  will  not  be 
enforced  against  a  bona  Jtde  purchaser,  unless  the 
equity  springs  out  of  some  contract  between  the 
purchaser  and  vendor.  McClaskey  v.  O'Brien,  18 
W.  Va.  791 ;  Withers  v.  Carter,  4  Gratt  407  :  Schulta 
V.  Hansbrough,  88  Gratt  588. 

But  where  the  purchaser  buys  subject  to  an  exist- 
ing incumbrance,  or  undertakes  to  pay  it  ofE  in 
satisfaction  of  the  purchase  money  due  his  vendor, 
the  case  is  very  different  He  then  becomes  the 
principal  debtor  and  as  between  himself  and  the 
vendor  at  least  he  is  primarily  bound  to  discharge 
the  incumbrance,  and  the  vendor  having  a  right  as 
against  him  to  require  the  obligation  to  be  per- 
formed, the  subsequent  incumbrancer  is  entitled  to 
stand  in  the  vendor's  shoes  and  have  his  equities 
administered  for  his  relief.  Schultz  v.  Hansbrough, 
88  Gratt  58& 

a  RULE  QUALIFIED. 

1.  Rights  of  Pabamount  Cbeditobs.— The  rule 
that  when  a  creditor  has  a  lien  on  two  funds,  and 
another  creditor  has  a  subsequent  lien  on  one  of 
'the  funds  only,  equity  will  require  the  former  to 
resort  in  the  first  instance,  to  the  fund  upon  which 
the  subsequent  creditor  has  no  lien,  for  the  satisfac- 
tion of  his  debt  is  subject  to  the  qualification  that 
such  course  must  appear  to  be  necessary  for  the 
payment  and  satisfaction  of  both  debts,  and  must 
not  operate  to  prejudice  the  rights  of  the  first  cred- 
itor to  the  double  fund.  Neither  must  there  be  any 
unreasonable  doubt  of  the  sufficiency  of  the  one 
fund  to  satisfy  the  debt  of  the  first  creditor.  Hud- 
kins  V.  Ward,  80  W.  Va.  204.  8  S.  E.  Rep.  000 ;  Schultz 
V.  Hansbrough,  88  Gratt  588:  Rixey  v.  Pearre,  80  Va. 
118, 15  S.  E.  Rep.  406  ;  Miller  v.  Holland,  84  Va.  668. 5 
S.  E.  Rep.  701. 

Panunonnt  Creditor  Delayed.— Where  a  creditor  can 
resort  to  two  funds  for  payment  while  another 
creditor  can  resort  to  but  one  of  them,  the  first 
creditor  cannot  be  delayed  in  enforcing  his  debt 
but  may  resort  to  the  fund  most  easily  accessible, 
and  the  other  creditor  who  has  been  prevented 
from  resorting  to  that  fund  must  take  his  place  as 
to  the  other.  Hudkins  v.  Ward,  80  W.  Va.  204.  8  S. 
E.  Rep.  000. 

%  Rights  ot  Thibd  Pabtdbs.— Marshaling  will 
not  be  enforced  to  the  prejudice  of  a  third  party. 
As  subrogation  is  an  equity,  it  will  not  be  enforced 
where  the  effect  will  be  to  prejudice  or  impair  the 
rights  of  third  persons,  it  being  well  settled  that 
where  both  parties  have  an  equal  claim  to  the  con- 
sideration of  a  chancellor,  the  law  will  be  suffered 
to  take  its  course.  McClaskey  v.  O'Brien,  16  W.  Va. 
792;  Hall  v.  Hyer  <W.  Va.),  87  S.  E.  Rep.  604:  Lee  v. 
Swepson,  70  Va.  178;  Rlxey  v.  Pearre,  80  Va.  118, 15  S. 
E.  Rep.  408;  MiUer  v.  Holland,  84  Va.  662,  5S.  E.  Rep. 
701. 

Right  Indefeasible  by  5abseqnent  Parties.— "Though 
it  is  broadly  stated  that  marshaling  will  not  be 
enforced  to  the  prejudice  of  third  parties,  yet  that 
statement  is  too  broad,  for  it  seems  that  when  once 
the  right  of  a  creditor  having  a  lien  on  one  property 
to  compel  another  creditor  having  a  lien  on  two 
properties  to  subject,  in  the  first  instance,  the  prop- 
erty on  which  the  junior  creditor  has  no  lien,  exists, 
it  is  good  against  a  third  subsequent  lienor,  though 
not  against  one  antedating  the  one  who  asks  the 
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marsbalinff,  because  he  had  this  right  when  the 
third  party's  rlffht  beffan."  Note  by  Baaitnon,  J. 
Woods  V.  Doufflas,  46  W.  Va.  657,  88  S.  E.  Rep.  771;  2 
Beach.  Mod.  £q.  Jar.,  sec.  785,  say  this  is  the  ffeneral 
rule. 

8.  LlABILITIBS  OF  PABAMOtTNT  CBEDITOR. 

a.  Beleass.—lf  a  prior  Jadffmeiit  lienor  releases  the 
property  subject  to  a  second  deed  of  trust,  the  pro- 
ceeds of  which  are  amply  sufficient  to  satisfy  his 
judgment  lien,  he  cannot  enforce  payment  of  such 
judgment  lien  out  of  the  property  subject  to  a  first 
deed  of  trust  until  such  latter  trust  is  fully  satisfied. 
First  Nat  Bank  of  Huntington  v.  Simms  (W.  Va.), 
88  S.  E.  Bep.  525. 

Thus  where  a  defendant  sold  a  mill  and  took  a 
mortgage  on  the  mill  and  also  on  the  purchaser's 
land  which  latter  mortgage  was  more  than  enough 
to  pay  his  debt,  and  afterwards  the  purchaser  gives 
a  deed  of  trust  on  the  mill,  whereupon  the  defend- 
ant comes  in  the  nighttime  and  ships  the  mill 
beyond  the  jurisdiction  of  the  court,  selling  it  for  a 
small  amount,  it  was  held  that,  since  the  defendant 
deprived  the  trust  creditors  of  the  right  to  have 
the  securities  marshaled,  a  court  of  equity  properly 
rendered  judgment  against  such  defendant  for  the 
difference  between  the  amount  for  which  the  mill 
sold  and  what  it  would  have  brought  if  undisturbed* 
McCrum  v.  Lee.  38  W.  Va.  588, 18  S.  E.  Rep.  767. 

b.  LacfUB,  Forbearance,  NeoUet  to  BtKforce  X<«f».— It 
seems  that  mere  laches,  forbearance,  or  neglect,  on 
the  part  of  the  senior  creditor,  to  enforce  his  lien 
against  one  of  the  two  funds  on  which  his  debt  is 
charged,  without  any  fraudulent  combination  with 
the  debtor  to  defeat  his  creditors,  will  not  operate 
vro  tatUo  as  a  release  of  the  doubly  charged  fund 
from  the  Hen  of  the  paramount  incumbrance.  San- 
didge  V.  Qraves,  1  P.  &  H.  101. 

Ul.  METHOD  OP  BNPORCINO  DOCTRINE. 

A.  SUBROGATION.— A  creditor  who  has  two  funds 
open  to  him,  while  another  has  but  one,  cannot  take 
the  latter  fund  without  placing  that  one  exclusively 
within  his  reach  at  the  disposal  of  the  creditor 
whom  he  has  deprived  of  the  means  of  payment 
If  he  refuses  or  neglects  to  fulfill  this  duty,  equity 
will  decree  subrogation.  Hudkins  v.  Ward,  80  W. 
Va.  304.8  S.  E.  Rep.  600;  Alston  v.  Munford,  1  Brock. 
266.  Fed.  Gas.  No.  287;  Rixey  v.  Pearre,  80  Va.  113, 15 
S.  E.  Rep.  408. 

A  mortgagee  of  lands  and  slaves,  cannot  be  com- 
pelled to  resort  to  a  sale  of  the  slaves  before  he 
shall  disturb  the  possession  of  bona  Me  purchasers 
of  the  lands  from  the  mortgagor;  but  the  decree 
against  such  purchasers  ought  to  permit  them, 
after  satisfying  the  claim  of  the  mortgage,  to  seek 
indemnity  out  of  the  mortgaged  slaves,  or  the  estate 
of  the  mortgagor,  or  any  other  person  liable  to 
such  demand,  so  far  as  the  mortgagee  might  be 
able  to  charge  such  party,  or  otherwise.  Mayo  v. 
Tomkies.  6  Munf.  520. 

"It  being  the  object  of  a  court  of  equity,  that 
every  claimant  upon  the  assets  of  a  deceased  per- 
son, shall  be  satisfied,  as  far  as  such  assets  can,  by 
any  arrangement,  consistent  with  the  nature  of 
the  respective  claims,  be  applied  in  satisfaction 
thereof,  it  has  long  been  settled,  that  where  one 
claimant  has  l-^o  funds  to  resort  to,  and  another 
only  one.  the  first  shall  resort  to  that  fiind  on  which 
the  second  has  no  lien:  or  the  second  shall  be  pro 
tarUo  substituted  to  this  last  fund."  Tennent  v. 
Pattons,  6  Leigh  212. 


IV.  APPUCATION  OP  DOCTRINE. 

A.  IN  RESPECT  OP  HOMESTEAD  LANDS. - 
Where  homestead  has  been  set  apart,  and  there  Is 
not  sufficient  property  nnexempt  to  pay  the  debts, 
all  creditors  must  share  ratably  in  such  property, 
and  then  those  creditors  as  to  whom  homestead  Ib 
waived  are  entitled  to  satisfaction  out  of  the  home- 
stead for  the  balance  of  their  debts  unpaid.  Scou 
V.  Cheatham,  78  Va.  82;  Strange  v.  Strange,  70  Va. 
240:  Russell  V.  Randolph.  36  Gratt.  716,  disapproved. 

Decedent's  entire  estate  may  be  subjected  to  a 
homestead  waived  debt,  but  the  portion  not  em- 
braced in  the  homestead  deed  shall  be  first  sub- 
jected. Strange  v.  Strange,  76  Va.  MO.  See  Scott  v. 
Cheatham,  78  Va.  88. 

V.  INVERSE  ORDER  OP  ALIENATION. 

Generally  where  land  subject  to  an  encnmbrance 
is  sold  successively  in  parcels,  each  of  them  will  be 
liable  in  the  inverse  order  of  alienation.  McClas- 
key  V.  O'Brien,  16  W,  Va.  TPl;  Conrad  v.  Harrison,  8 
Leigh  582;  McClung  v.  Beime.  10  Ltelgtx  804;  The 
Lynchburg  Perpetual  B.  &  L.  Co.  v.  Fellers,  06  Va. 
887,  81  S.  E.  Rep.  605;  MiUer  v.  HoUand.  84  Va.  668. 5 
S.  E.  Rep.  701. 

In  the  case  of  Beverley  v.  Brooke.  S  Leigh  435,  It 
was  decided  that  where  a  judgment  Is  obtained 
against  a  debtor,  who  afterwards  aliens  his  lands 
to  divers  alienees  by  divers  conveyances,  all  the 
lands  in  the  hands  of  the  several  alienees  are  alike 
liable  to  the  judgment  creditor,  and  must  contrib- 
ute pro  rata.  This  case,  however,  was  doubted,  in 
Conrad  v.  Etarrison,  8  Leigh  582,  and  expressly  over- 
ruled in  M'Clung  v.  Beime,  10  Leigh  804,  408;  and 
the  above  rule  laid  down. 

See  monographic  note  on  "Judgments"  appended 
to  Smith  V.  Charlton,  7Gratt.  44a 

A.  LANDS  SOLD  CONTEMPORANEOUSLY.— But 
where  the  different  parcels  of  land  are  sold  contem- 
poraneously, they  must  contribute  pro  rata  to  the 
satisfaction  of  the  judgment  Harman  v.  Ober- 
dorfer,  88  Gratt  407. 

B.  NECESSITY  OP  WARRANTY.— Where  a  grant 
of  part  of  the  land  covered  by  an  encumbrance  coo. 
tains  a  covenant  of  warranty,  there  can  be  no  doubt 
that  the   burden  is  to  be  borne  exclusively    by 
the  residue  of  the  land  in  the  hands  of  the  grantor. 
This  results  not  from  the  technical  operation  of  tbe 
covenant,  but  from  the  evidence  which  it  affords  of 
the  intent;  and  the  effect  will  be  the  same,  if  it 
appears  unmistakably  from  any  part  of  the  deed  or 
from  a  collateral  writing,  that  the  vendee  is  to  liave 
an  unencumbered  title.    And  perhaps  where  th«re 
is  not  a  covenant  of  general  warranty,  the  same 
rule  should  prevail,  unless  there  is  evidence  of  an 
opposite  design.    McClaskey  v.  O'Brien.  16  W.  Va. 
701. 

Orant  with  Warranty  to  Voiantaer.— it  seems  tbat 
a  paramount  judgment  wlU  not  be  marshaled  as 
against  a  grant  with  warranty  to  a  volunteer.  In 
order  to  leave  the  real  estate  of  the  grantor  free 
for  the  discharge  of  a  judgment  which  has  been 
entered  subsequently  to  the  grant.  McClaskey  t^. 
O'Brien,  16  W.  Va.  701,  841. 

Vi.  PI«BADINO  AND  PRACHCR 

A.  TRUST  LIENS.— It  is  error  for  the  drcixit 
court  not  to  determine,  by  marshaling  the  same  amt 
of  which  of  the  proceeds  of  several  propertlei  Ta> 
rious  judgments  and  trust  liens  should  be  paid 
according  to  their  priority.  First  Nat  Bank  Oif 
Huntington  v.  Simms  (W.  Va.),  88  S.  E.  Rep.  Oft 
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B.  BILL.  BY  INFANT  HEIRS.— Upon  a  biUaffalnst 
infant  beirs,  to  marshal  assets,  It  is  error  to  decree 
a  sale  of  the  lands  descended,  without  giYing  the 
Infant  heirs  a  day  after  their  attainment  to  full 
affe«  to  show  canse  against  it.  Tennent  v.  Pattons, 
«  LeiflTh  196. 

a  PARTIES.— A  bill  to  marshal  assets  and  for 
their  administration,  should  be  on  behalf  of  the 
plaintiff  and  all  other  creditors,  and  the  heirs  and 
deyisees  of  the  testator  shonld  be  parties.  But  if 
the  proper  parties  are  not  made,  the  bill  should  not 
be  dismissed,  but  the  plaintiff  should  have  leave  to 
amend  and  make  the  proper  parties,  unless  a  decree 
for  an  account  had  been  made  in  some  other 
creditor's  suit  havinff  the  same  object  Stephenson 
T.  TaTemers,  9  Oratt  806. 

VIL  MARSHALING  DBCBDBNTS*    ESTATES. 

A.  LIABILITY  OF  HEIRS  AND  DEVISEES. 

1.  Gommom-Law  Ruli.— At  common  law,  land  could 
be  charred  with  a  decedent's  debts  (other  than  debts 
of  record  and  debts  of  specialty  binding  the  heirs 
expressly,  for  which  an  action  lay  at  law)  only  in  a 
court  of  chancery,  either  in  consequence  of  a  will 
or  some  other  trust  so  providlnff.  or  by  means  of  a 
bill  to  marshal  assets,  that  is,  to  arrange  them  in 
such  order  as  to  make  them  go  as  far  as  possible  to- 
wards the  payment  of  all  debts.  Lands,  therefore, 
at  common  law,  except  as  to  debts  of  record  and  of 
specialty  binding  the  heirs,  were  always  equitable 
assets.  8  Min.  Inst.  (2d  Ed.)  588  ;  Frasler  y.  Little- 
ton, Jan.  No.  1902,  Va.  Law  Reg.  880. 

Z.  Statdtobt  Ruta— Statutes,  however,  have 
done  away  with  the  distinction  between  debts 
chargeable  on  decedent's  lands  at  common  law  and 
simple  contract  debts,  and  have  made  real  as  well 
as  personal  estate  subject  to  the  Just  debts  of  the 
intestate.  But  the  object  of  these  statutes  was  not 
to  dlsarranffe  the  order  of  liability  of  the  assets  of 
the  decedent's  estate,  which  by  a  louff  line  of  adju- 
dication has  become  firmly  settled,  as  we  shall  see 
later.  fYasier  v.  Littleton.  Jan.  No.  1908,  Va.  Law 
Beff.  eeo ;  Laidley  v.  Kline.  8  W.  Va.  818;  McCandlish 
▼.  Keen,  ISGratt.  016:  Pierce  v.  Graham,  86  Va.  886. 

But  Va.  Oode  1887,  sec.  8006.  making  real  estate  of 
decedent's  assets  for  the  payment  of  debts,  does  not 
flrlve  a  devisee  of  encumbered  land  the  richt  of  con- 
trllnition  from  devisees  of  unencumbered  land. 
Frasler  v.  Littleton,  Jan.  No.  1908  of  Va.  Law  B/tg. 


DeMs  Sabscqaeatly  DUcovered.— Executors,  who 
in  Umorance  of  debts  ag-ainst  the  decedent  have 
paid  over  the  proceeds  of  the  personal  property  to 
tlie  devisees,  are  entitled  to  have  the  devidees  sub- 
jected in  the  first  place  to  pay  the  amount  to  the 
creditor.    Lewis  v.  Overby.  81  Gratt.  001. 

B.  LIABILITY  OF  PT7RCHASERS  FROM  HEIRS 
OB  DEVISEES.— Where  real  estate  in  the  hands  of 
lielrs  is  souffht  to  be  subjected  to  the  Judgment  of 
tlie  decedent  ancestor's  debts,  and  that  portion  of  it 
assigrned  to  one  of  the  heirs  before  the  commence- 
ment of  the  suit  has  been  aliened  to  a  bona  JUe  pur- 
oliaser,  whether  absolutely  or  in  trust  to  pay  his 
debts,  and  that  heir  has  become  insolvent,  the  rest 
of  the  real  estate  in  the  hands  of  those  heirs  who 
l&a.ve  not  aliened  it,  is  liable  not  only  for  the  propor- 
tionate share  which  each  heir  would  at  first  have 
lK>me.  but  for  the  whole  debts  of  the  decedent,  to 
lye  contributed  by  each  one  in  proportion  to  the 
value  and  extentof  the  land  descended  to  him.  Ryan 
w.    McLeod.  88  Gratt  807  ;  Lewis  v.  Overby,  81  Gratt. 
tfOl,  and  not€. 


C.  LIABILITY  OF  LEGATEES.— A  legatee  is  en- 
titled to  nothing  until  the  debts  of  the  testator  are 
paid:  he  has  no  claim  except  upon  the  bounty  of  the 
testator ;  if  he  receives  payment  before  the  debts 
are  paid,  he  takes  subject  to  the  condition  of  mak- 
ing restitution,  if  it  becomes  necessary  to  satisfy 
creditors ;  and  no  dealing  of  the  executor  with  him 
or  advancement  made  to  him,  can  In  any  manner 
affect  or  modify  the  liability  of  the  testator's  estate 
to  the  payment  of  his  debts.  Leake  v.  Leake,  76  Va. 
794.    See  Dunn  v.  Amey,  1  Leiffh  406. 

"Assets  are  always  bound  to  the  creditor,  and  he 
may  pursue  them  in  the  hands  of  the  legatee  even 
thouffh  the  testator's  effects  would  have  been  suffl> 
cient  to  pay  both  debts  and  legacies.  •  *  *  The 
legatee  takes  subject  to  the  liability  of  beiuff  com- 
pelled to  refund  at  the  suit  of  a  creditor."  Davis  v. 
Newman.  2  Rob.  008. 

Sons  l^egateas  lofolvMit.— if  some  of  the  legatees 
are  Insolvent,  the  others  will  be  required  to  make 
ffood  the  deficiency,  to  the  extent  of  what  they  have 
received.  Leake  v.  Leake.  76  Va.  794:  Hopkirk  v. 
Dennis,  2  Munf.  880:  Ryan  v.  McLeod,  82  Gratt  887» 

1.  Devastavit. 

Deficiency  Caused  by  Devastavit —Although  the  ex- 
ecutor had  in  hand  sufficient  assets  to  pay  both 
debts  and  legacies,  and  although  a  portion  of  the 
assets  was  actually  paid  to  the  legatees  and  another 
portion  set  apart  for  a  creditor,  which  was  wasted 
by  the  executor,  still  the  creditor  had  a  riffht  to  de- 
mand restitution  from  the  legatee.  Leake  v.  Leake, 
76  Va.  794. 

IHirticipatioo  by  IMstrllNiteas  In  Devastavit.— Where 
the  distributees,  by  participating  with  the  adminis- 
trator in  maklnff  distribution  of  the  personalty 
amouff  themselves,  aid  the  administrator  In  the 
commission  of  a  devastavit  they  are  of  course 
liable.   Watts  v.  Taylor.  80  Va.  027. 

Voinntary  Pajments  by  Executor.— Legatees  cannot 
be  compelled  to  refund  to  an  executor  where  he, 
mistaking  the  value  of  the  assets,  voluntarily  paid 
them  their  legacies,  there  belnc  no  creditors  of  the 
decedent  but  his  estate  turning  out  Inadequate  for 
the  payment  of  legacies.  Davis  v.  Newman,  2  Rob. 
004. 

Refvndlnfl:  by  L^tttitm.— Where  legatees  are  called 
upon  to  refund  at  the  suit  of  a  creditor,  the  general 
principle  Is  that  all  must  be  before  the  court  and 
the  burden  apportioned  amouff  them.  If  It  can  be 
done  without  material  delay  or  injury  to  the  cred- 
itor.   Leake  v.  Leake,  76  Va.  794. 

D.  ORDER  OF  LIABILITY  OF  ASSETS. 

1.  In  Gbnbral.— The  order  in  which  the  different 
kinds  or  subjects  of  property  constitutluff  the  estate 
of  a  deceased  testator,  and  which  are  liable  to 
the  payment  of  debts,  will  be  applied,  seems  to  be 
pretty  clearly  settled  by  the  various  adjudications 
that  have  been  made  upon  the  subject  The  first  to 
be  so  applied.  Is  the  personal  estate  at  large  not 
exempted  by  the  terms  of  the  will  or  necessary 
Implication.  Next  to  It  real  estate  or  an  Interest 
therein  expressly  set  apart  by  the  will  for  the  pay- 
ment of  debts.  Next,  real  estate  descended  to  the 
heir.  After  It  property,  real  or  personal,  expressly 
charged  with  the  payment  of  debts,  and  then  sub- 
ject to  such  charire,  specifically  devised  or  be- 
queathed. If  these  prove  Inadequate,  then  general 
pecuniary  legacies,  and  after  them  specific  leffacles, 
both  classes  ratably;  and  In  the  last  resort  real 
estate  devised  by  the  will.  Cranmer  v.  McSwords, 
24  W.  Va.  694 :  Frasler  v.  LitUeton,  Jan.  No.  1902  of  Va. 
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LawReff.  (BO;  Elliott  v.  Carter.  9  Oratt.  541:  Laidley 
V.  KUne.  8  W.  Va.  218:  8  Mln.  Inst  (2d  Ed.)  884. 

Where  tbe  testator  charges  his  debts  on  his  per- 
sonalty only,  the  order  of  applying-  his  estate  to  the 
payment  of  his  debts  is:  (1)  Personalty  at  large; 
(2)  residnary  legacies:  (8)  general  pecuniary  lega^ 
cies:  (4)  specific  legacies;  and  lastly,  real  estate 
devised  by  will.  And  where  the  residnary  legacy  is 
bequeathed  to  the  executor,  and  he  takes  and  con- 
sumes it.  leaving  the  testator's  debts  unpaid,  his 
sureties  are  liable  for  the  amount  thereof  before 
real  estate  devised  by  will  can  be  subjected.  Ed- 
munds V.  Scott  78  Va.  720.  citing  Elliott  v.  Carter.  9 
Oratt  549. 

2.  PBBSONAL  ESTATS. 

a.  LiabUitv  for  Payment  of^  Debts.— The  well-settled 
general  rule  is  that  the  personal  estate  is  the  natu- 
ral and  primary  fund  for  the  payment  of  debts, 
and  must  first  be  exhausted  before  the  real  estate 
can  be  made  liable;  nor  will  it  be  exonerated  by  a 
charge  on  the  real  estate,  even  where  there  is  a 
specific  lien  for  a  debt  on  the  real  estate,  unless 
.there  be  expressed  words,  or  a  plain  intent,  in  the 
will  to  make  such  exoneration.  Swann  v.  Housman, 
90  Va.  816.  90  S.  E.  Rep.  890;  New  v.  Bass,  92  Va.  888. 
23  S.  E.  Rep.  747:  Elliott  v.  Carter.  9  Oratt.  549;  Leake 
V.  Leake.  75  Va.  792;  Pleasants  v.  Flood,  89  Va.  96, 15 
S.  E.  Rep.  504;  McLoud  v.  Roberts,  4H.  &  M.  448; 
Suckley  v.  Rotchford,  12  Oratt  60;  Saddler  v.  Ken- 
nedy, 26  W.  Va.  686. 

Oenerally,  the  personal  assets  of  an  intestate,  so 
far  as  they  have  not  been  administered,  should  be 
administered  under  the  direction  of  the  court  and 
applied  to  the  payment  of  the  debts  of  the  intestate, 
and  in  relief  of  the  realty  which  descended  to  the 
legal  heir  in  the  suit  or  proceeding,  to  subject  the 
realty  to  the  payment  of  debts  of  the  decedent 
Laidley  v.  Kline,  8  W.  Va.  218. 

"There  is  no  doubt  that  land  descended  to  the  heir 
is  liable  for  the  debts  of  the  ancestor.  •  •  •  But 
before  the  land  descended  to  the  heir  can  be  charged 
with  the  debts  of  the  ancestor,  the  personal  property 
belonging  to  the  estate  of  the  ancestor,  must  first  be 
applied."    Sommervllle  V.   SommerviUe,  26  W.  Va. 

Bond  Debt  of  Devisor.— Lands  devised  (without  any 
specific  charge  by  will  or  deed)  ought  not  to  be 
charged  in  equity  to  satisfy  a  bond  debt  of  the  de- 
visor, until  the  personal  estate  is  exhausted,  includ- 
ing a  remainder  in  slaves,  expectant  upon  an 
estate  for  life  of  the  testator's  widow.  Foster  v. 
Crenshaw.  3  Munf.  514. 

In  equity,  whether  the  lands  be  charged  by  the 
will,  or  the  bond,  of  the  ancestor,  creditors  must 
exhaust  the  personal  estate,  before  they  can  resort 
to  the  lands.    Oamett  v.  Macon,  6  Call  808. 

Oeneral  Charge— Personalty  Bzhausted.— Where  a 
testator  charges  all  of  his  estate  with  the  payment 
of  debts,  if,  after  the  personal  estate  is  exhausted, 
there  remains  a  debt  against  the  estate,  it  will  be  a 
charge  on  the  real  estate.  Hudgin  v.  Hudgin,  6 
Oratt  820. 

Realty  and  Personalty  Equally  Charged.— It  seems 
to  be  settled  that  though  personal  property  is 
applicable  to  the  payment  of  debts  before  real  prop- 
erty, when  neither  species  is  expressly  charged  by 
the  terms  of  the  will,  yet  when  both  are  equally  and 
expressly  charged  they  stand  on  the  same  footing, 
and  each  must  be  applied  in  the  payment  of  debts 
pro  rata  according  to  their  respective  values.  Mur- 
phy V.  Carter,  28  Oratt  477;  Elliott  v.  Charter,  9  Oratt 
541 ;  Cockerllle  v.  Dale.  88  Oratt  49. 


Creditors  Delayed  for  Long  TlaM.-^Though  as  a  gen- 
eral rule  the  personalty  dedicated  by  the  will  for 
the  payment  of  debts  must  be  Uken  before  going 
against  the  lands  devised,  still  it  has  been  held  that 
where  the  creditors  have  been  delayed  a  long'  time 
(15  years),  and  the  personal  estate  dedicated  by  the 
will  proves  insufficient  for  the  payment  of  the  debts, 
and  the  efforts  to  realize  from  the  out-lands  di- 
rected by  the  will  to  be  sold  for  that  purpose,  have 
proved  abortive,  then  the  lands  of  devisees  not 
charged  by  the  will  may  be  subjected  ratably  for 
the  discharge  of  the  debts.  Bell  v.  McConkey.  82  Va. 
176.  See  also.  Max  Meadows  L.  A  Imp.  Co.  v.  Mc- 
Oavock.  96  Va.  181,  80  S.  E.  Rep.  460. 

6.  lM>itUyforFainnentofLeoaeie».-'Thever9onMXXj 
is  not  only  the  primary,  but  the  only  fund  liable  for 
the  payment  of  legacies,  unless  they  are  charged 
upon  the  realty  by  express  direction  or  by  necessary 
implication.  What  language  will  amount  to  an 
express  charge  must  always  be  a  matter  of  con- 
struction and  interpretation,  depending  upon  the 
terms  employed  in  each  individual  case.  A  charge 
will  be  implied  if  the  language  of  the  will  indicates 
that  the  testator  intended  the  legacies  to  be  paid, 
knowing  that  his  personal  estate  would  be  insoffl- 
cient  for  that  purpose,  or  if  it  appears  that  in  giving 
the  legacies  he  had  the  real  estate  in  mind.  Smith 
V.  Mason.  80  Va.  718, 17  S.  E.  Rep.  8;  New  v.  Bass.  9i 
Va.  883, 28  S.  E.  Rep.  747;  Todd  v.  McFall,  96  Va.  754. 
82  S.  E.  Rep.  472;  Lee  v.  Lee.  88  Va.  805. 14  S.  E.  Bep. 
584;  Oouch  v.  Davis,  28  Oratt  62:  Lewis  v.  Thorn- 
ton, 6  Munf.  87. 

Where  the  testator  gives  legacies  without  direct- 
ing who  shall  pay  the  same,  or  out  of  what  fund 
they  shall  be  paid,  the  personal  estate  being  the 
primary  fund  for  the  payment  of  legacies,  the  legal 
presumption  is,  that  he  intended  they  should  be 
paid  out  of  his  personal  estate  only,  and  if  that  is 
not  sufficient  the  legacies  fail.  Read  v.  Gather.  18 
W.  Va.  264. 

Where  a  will  provided  for  the  payment  of  a  legacy 
from  the  testator's  personal  property,  the  legatee  is 
not  entitled  to  payment  from  lands  on  which  there 
was  a  vendor's  lien  which  was  paid  from  the  per- 
sonal estate  as  a  debt  of  the  estate,  thereby  render- 
ing such  property  insutficlent  to  pay  the  legacy. 
Todd  V.  McFall,  96  Va.  754.  82  S.  E.  Rep.  472. 

Exoneration  of  Personalty.— Ohainging  the  land  does 
not  exonerate  the  personalty;  to  accompUsh  tliat 
result  it  must  appear  that  the  testator  intended 
not  merely  to  charge  the  realty,  but  to  discharge 
the  personalty,  and  this  intention  may  be  shown 
where  there  are  express  words  or  a  plain  iptent  In 
the  will  to  make  such  exoneration.  New  v.  Ban.  9* 
Va.  888,  28  S.  E.  Rep.  747;  Elliott  ▼.  Carter.  9Gratt 
549;  Swann  v.  Housman.  90  Va.  816.  20  S.  E.  Bep.  890. 

8.  Rkaij  Estati  Dbvibbd  roB  PATifszrr  or  ddbts. 
—See  anUt  this  section.  1.  In  OeneraL 

a.  Contribution  by  J)evi9ee9.—The  legatees  hate  no 
right  to  caU  upon  the  devisees  to  contribute  to  tJhe 
payment  of  their  legacies  unless  the  real  estate 
devised  be  expressly  charged.  Allen  v.  Pattoo.  0 
Va.  265.  2  S.  E.  Rep.  148:  EUiott  v.  Carter.  9  Oratt. 
560.    See  also.  Oaw  v.  Huffman,  12  Oratt.  6a. 

b,  EffetlL  of  Trust  to  Pay  Debts  upon  Statutes  o/Um- 
Uations.—A  devise  of  real  estate  for  the  panaefit  of 
debts  will  not  affect  the  operation  of  the  sutnte  of 
limitations  upon  such  debts,  whether  they  are  dve 
at  the  testator's  death  or  not  unless  the  cootrary 
intention  on  his  part  plainly  appears.  Jobnstoa  ▼. 
Wilson.  20  Oratt  870.  The  court  in  this  case  fnrtlier 
said :    **In  some  of  the  earlier  cases  it  was  beld 
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that  a  devise  for  tlie  payment  of  debts  bad  the  effect 
of  revivlnff  debts  already  barred  by  limitation : 
but  this  doctrine  bas  been  long  since  exploded,  and 
it  is  now  beld  that  snch  a  devise  does  not  take  a 
debt  ont  of  the  operation  of  the  statnte.  Bnrcke  v. 
Jones,  2  Ves.  A  Beam.  875;  7  John.  Ch.  R.  208;  Taee- 
well  V.  Whittle,  18  Oratt.  82B  ;  Baylor  v.  Dejamette, 
ISQratt.  162 ;  1  Bob.  Pr.  848." 

Wbere  a  testator  devised  a  larre  real  and  per- 
sonal estate  to  his  wife  and  children  ;  charred  the 
portion  of  one  of  his  sons  with  the  payment  of  1,600 
ponnds  sterling  towards  his  debts  ;  directed  sundry 
tracts  of  lands  to  be  sold,  and  the  monies  arising 
therefrom,  as  well  as  from  loan  office  certificates, 
or  otherwise  (after  payment  of  his  just  debts),  to 
be  equally  divided  amonff  his  six  sons.  On  a  bill 
bronirbt  by  one  of  the  creditors  of  the  testator,  the 
statute  of  limitations  beinff  pleaded,  and  the  com- 
plainant not  having-  shown  that  he  came  within  any 
of  the  exceptions  of  the  act  it  was  held  that  the 
statute  ouiTht  not  to  operate  to  prevent  a  recovery 
of  so  much  of  the  specific  fund  as  remained  undis- 
posed of,  but  that  it  would  be  a  bar  to  a  recovery 
out  of  the  general  fund.  Lewis  v.  Bacon,  8  H.  & 
M.89. 

Tnwt  of  PtBTSoaalty  Inoperative.— But  a  provision 
in  a  will  that  the  money  arising  from  the  sale  of 
the  testator's  personal  property,  after  payment  of 
his  Just  debts,  shall  be  applied  to  certain  purposes, 
does  not  create  a  trust  for  the  payment  of  the  debts, 
nor  take  any  debt  out  of  the  operation  of  the  act 
of  limitations.    Brown  v.  Orifilths,  6  Munf.  460. 

Debts  Barred  at  Testator**  Death.— In  Tazewell  v. 
Whittle.  18  Gratt  847,  it  was  said  that  in  Lewis  v. 
Bacon,  3  H.  ft  Bi.  80,  it  was  held  that  a  debt  barred 
at  the  time  of  the  testator's  death  was,  to  some  ex- 
tent, revived  by  a  trust  for  the  payment  of  debts 
out  of  the  real  estate,  but  that  case  was  decided  in 
1808  before  the  decision  In  Burcke  v.  Jones,  8  Ves.  A 
Beam.  276,  and  ouffht  not  to  be  considered  as  set- 
tliniT  the  law. 

A  trust  created  by  will  for  the  payment  of  debts 
by  a  general  direction  that  all  the  testator's  debts 
shall  be  paid,  extends  only  to  such  as  he  was  bound 
in  conscience  to  pay.  Hence,  an  undertaking  which 
ts  merely  nudum  paetwn  is  not  comprehended,  and 
may  be  barred  by  the  act  of  limitations.  Chandler 
V.  Hill,  2  H.  &  Bi.  124. 

4b  BSAI.E8TATS  DB80BNDSD.— See  QfUe,  thls  section, 
1.  In  General. 

Qwere,  whether,  and  under  what  circumstances, 
a  court  of  equity  can  decree  a  sale  of  land  descended 
or  devised  (without  any  specific  lien,  or  any  charge, 
eitber  general  or  special,  by  a  conveyance  or  will 
of  the  ancestor  or  devisor),  to  satisfy  a  bond,  or  a 
simple  contract  creditor,  claiming  on  the  principal 
of  marshaling-  assets.  Especially  can  such  decree 
be  made,  in  any  such  case,  where  the  rents  and 
profits  of  the  land  are  sufllcient  to  keep  down  the 
interest  accruing-  on  the  debt.  Mason  v.  Peter, 
I  If  nnf .  487. 

Wight*  of  Simple  Coatnict  CredKors.— A  simple 
contract  creditor  shall  receive  out  of  the  real  assets 
descended  to  the  heirs  at  law  as  much  as  has  been 
paid  to  bond  creditors  out  of  the  personal  assets. 
Haydon  v.  Goode,  4  H.  &  M.  460. 

Rente  and  Proftts.— But  upon  a  bill  by  creditors  of 
a  decedent  avainst  his  administrators,  and  heirs  to 
marshal  assets,  the  court  may  decree  a  sale  of  the 
lands  descended  to  the  heirs,  but  it  is  not  bound, 
and  ouffht  not  to  decree  such  sale,  if  the  rents  and 
profits  of  the  lands  will  satisfy  the  debts  within  a 


reasonable  time,  especially  If  the  heirs  be  infants- 
Tennent  v.  Pattons,  0  Leiffh  196;  Mason  v.  Peter,  1 
Munf.  487. 

Parties  to  Salt  to  Subject  Lands  Descended.— In  a 
suit  to  subject  lands,  descended  to  the  heir,  to  the 
payment  of  the  debts  of  the  ancestor,  the  personal 
representative  of  the  ancestor  is  a  necessary  party. 
Sommerville  v.  Sommervllle,  26  W.  Va.  484. 

6).  SPBCinc  Dbvisss  ob  Bequests  Subject  to 
Chabob  or  Dbbts.— See  ante,  this  section,  1.  In  Gen- 
eral, 

a.  Contribution  under  Charoe  of  Debt*.— It  seems  to 
be  settled  that  though  personal  property  is  applica- 
ble to  the  payment  of  debts  before  real  property', 
when  neither  species  is  expressly  charred  by  the 
terms  of  the  will:  yet  when  both  are  equally  and 
expressly  charred  they  stand  on  the  same  footing, 
and  each  must  contribute  its  ratable  share  to  the 
common  burden.  Murphy  v.  Carter.  28  Gratt  477; 
£lliottv.  Carter,  9  Gratt  641;  OockeriUe  v.  Dale,  88 
Gratt  46. 

6.  Gbnbbal  Lbgagies  and  Dbvisbs.— See  ante,  this 
section,  1.  In  General. 

7.  Bbal  Estate  Devised  by  will.— See  ante,  this 
section,  1.  In  General. 

a.  Contribution  between  Specific  Leoateee  and  Devisees, 
—It  was  said  by  Lee,  J.,  in  Elliott  v.  Carter,  9  Gratt 
660,  that  "In  the  case  of  Long  v.  Short,  1  P.  Wms. 
408.  it  would  seem  to  have  been  held  that  specific 
legatees  and  devisees  of  real  property  not  charred 
with  payment  of  debts,  were  bound  to  contribute 
ratably  for  payment  of  debts  due  by  specialty. 
But  the  authority  of  this  case  has  been  rreatly 
doubted:  2  Jarman  647  n,  b:  and  it  would  appear  to 
be  ffreatly  shaken,  if  not  entirely  overthrown  by 
the  cases  Just  cited,  and  especially  the  case  of 
Mlrehouse  v.  Scaife,  2  Mylne  &  Crair  696,  in  which 
the  distinction  endeavored  to  be  maintained  be- 
tween specific  and  residuary  devisees  is  utterly 
repudiated,  and  the  principle  applicable  to  both 
held  to  be  identical." 

ApportioBBieiit  of  Borden.— The  court  should  sub- 
ject each  devisee  for  his  proportion  of  the  debt, 
according  to  the  value  of  the  land  devised  to  him 
or  her,  and  direct  a  sale  of  his  or  her  land  not  sold 
in  the  first  instance  for  the  payment  of  his  or  her 
proportion  of  the  debt  If  the  land  still  held  by  one 
of  them  does  not  discharge  his  or  her  proportion  of 
the  debt  the  balance  remaining  unpaid  should  be 
apportioned  in  like  manner  amonr  the  others,  and 
the  land  of  each  sold  to  pay  his  or  her  proportion 
thereof,  and  so  on  until  the  whole  is  paid  or  the 
whole  land  sold.  Lewis  v.  Overby,  81  Gratt  601; 
Ryan  v.  McLeod,  82  Gratt  867:  Foster  v.  Crenshaw, 
8  Munf.  614;  Hopkirk  v.  Dennis,  2  Munf.  826;  Mason 
V.  Peter,  1  Munf.  487. 

AdvmniotmtntB.—Adpancefnente  made  by  the  testator 
in  his  lifetime  are  not  to  be  taken  into  the  account 
in  fixinr  the  proportion  of  the  debts  which  each 
devisee  is  to  pay.    Gaw  v.  Huffman.  12  Gratt  628. 

Specific  Lesades  Liable  before  Lands  Specifically 
Devised.— Where  the  testator  charges  his  debts  on 
his  personalty  only,  and  the  will  contains  no  direc- 
tions to  the  contrary,  personal  property  specifically 
bequeathed  is  applicable  before  lands  specifically 
devised:  but  specific  devisees  contribute  ratably 
inter  se,  each  beinr  subjected  for  his  proportion  of 
the  debt  Edmunds  v.  Scott  78  Va.  790:  Elliott 
V.  Carter.  9  Gratt  641:  Lewis  v.  Overby,  81  Gratt  601. 

E.  EXONERATION  OF  ENCUMBERED  LANDS.— 
"'Where  lands  of  a  decedent  descend  or  are  devised 
subject  to  a  mortgare,   or  other  specific  Incum- 
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brance,  created  by  the  decedent  for  an  obligation  of 
his  own  contracting,  or  assumed  by  him  as  his 
proper  debt,  his  personal  estate,  since  it  constitutes 
the  natural  fund  for  the  payment  of  all  his  debts, 
and  has  been  Increased  by  the  consideration  for 
which  the  incumbrance  was  sriyen.  Is  primarily 
liable  at  common  law  for  the  discharffe  of  the  lien; 
consequently,  as  a  general  rule,  the  heir  or  devisee 
of  such  encumbered  lands  is  entitled  to  hare  the 
property  exonerated  by  the  discharge  of  the  lien 
out  of  the  personal  estate."  19  Am.  &  Eng*.  Enc. 
Law  (2d  Ed.)  1817;  Pleasants  t.  Flood,  80  Va.  96,  16 
S.  E.  Rep.  604;  Dandrldffe  ▼.  Minire,  4  Band.  897; 
Elliott  V.  Carter,  9  OratL  641. 

In  a  suit  by  creditors  to  reach  the  debtor's  prop- 
erty conveyed  in  trust  for  his  wife  and  children, 
where  the  deed  is  valid  and  upon  rood  considera- 
tion as  to  the  children,  one  of  the  creditors,  who 
holds  the  debtor  as  a  surety  on  a  promissory  note, 
will  be  required  to  apply  on  his  claim  any  available 
property  of  the  principal,  who  is  a  party  defendant, 
in  exoneration  of  the  land  conveyed,  provided  it 
can  be  done  without  too  ffreat  delay  or  prejudice  to 
the  rights  of  the  creditor.  Rixey  v.  Deitrick,  85  Va. 
42.  8  S.  £.  Rep.  616. 

Incambrance  by  Pormer  Owner.— The  rule  that  the 
personal  estate  shall  be  first  applied  to  the  payment 
of  mortg-affes,  is  founded  on  the  principle  that  the 
debt  was  orlsrinally  a  personal  one,  and  the  charge 
of  the  real  estate  merely  a  collateral  security.  But 
where  this  principle  falls,  the  rule  does  not  take 
effect.  Thus,  when  the  mortgage  debt  was  con- 
tracted by  one  person,  and  the  lands  so  mortflra^ed 
descended  to  another,  his  personal  estate  will  not 
be  liable  to  the  payment  of  the  money.  Pleasants 
V.  Flood.  89  Va.  96.  15  S.  E.  Rep.  504. 

F.  CHARGE  OF  DEBTS  AND  LEGACIES. 

1.  Chabgk  of  Debts.— At  common  law  the  lands  of 
the  testator  were  only  liable  for  debts  of  record  and 
of  specialty  binding  the  heirs,  and  they  were  entitled 
to  the  real  estate,  thoug-h  charged  with  debts,  until 
convicted  of  mismanagement,  or  misapplication  of 
profits.  But  as  It  is  so  natural  to  suppose  that  a 
man,  in  a  solemn  act  like  a  will.  Intended  to  be  Just, 
that  courts  have  taken  very  slight  words  in  such  an 
instrument  to  imply  a  charge  on  lands.  Frasier  v. 
Littleton.  Jan.  No.  1902,  Va.  Law  Reff.  680;  Trent  v. 
Trent,  Gilmer  174;  Downman  v.  Rust.  6  Rand.  687; 
Gaw  V.  Huffman,  18  Gratt.  688;  Allen  v.  Patton,  88 
Va.  255,  2  S.  £.  Rep.  148. 

a.  Direction  for  PaymerU  of  Debt*.— It  is  established 
as  a  ffeneral  rule,  that  a  direction  by  a  testator  that 
his  debts  shall  be  paid,  charg'es  them  by  implication 
on  his  real  estate,  either  as  atrainst  his  heir  at  law 
or  devisee,  and  this  charge  is  not  released  by  a  sub- 
sequent selection  of  particular  parts  to  be  sold  for 
that  purpose.  But,  where  the  testator  says,  "It  is 
my  will  and  desire  that  my  just  debts  be  paid  out  of 
my  estate,"  etc.,  the  debts  are  not  thereby  charffed 
upon  the  testator's  real  estate.  Allen  v.  Patton,  88 
Va.  266,  2  S.  E.  Rep.  148;  Gaw  v.  Huffman.  18  Gratt. 
628;  Read  v.  Gather,  18  W.  Va.  264;  Trent  v.  Trent, 
Gilmer  174;  Leavell  v.  Smith,  July  No.  1901,  Va.  Law 
Reg.  191;  Clarke  v.  Buck,  1  Leiffh  487;  Poindexter  v. 
Green,  6  Leiffh  604. 

Where  it  is  manifest  that  a  testator  intends  that 
his  debts  shall  be  paid  out  of  his  personal  estate,  a 
direction  in  his  will  that  his  debts  shall  be  paid  out 
of  the  funds  applicable  thereto  is  not  a  charge  of  his 
real  estate  for  the  payment  of  his  debts.  Frasier 
V.  Littleton,  Jan.  No.  1902  of  Va.  Law  Reff.  620. 


Where  a  testator  expressly  charges  the  payment 
of  certain  specified  debts  upon  the  whole  of  bis 
property,  and  sets  apart  a  fund  for  the  satisfaction 
of  his  g'eneral  creditor,  the  latter  may  require  the 
specified  debts  to  be  dischaxffed  out  of  the  general 
estate,  so  as  to  obtain  payment  themselves  out  of 
the  particular  fund.    Trent  v.  Trent,  Gilmer  174. 

B»Beptlons  to  Rateb— To  this  general  rule,  how- 
ever, there  are  exceptions,  one  of  whicJi  is  where 
the  debts  are  directed  to  be  paid  by  the  executors. 
"If  the  testator  directs  a  particular  person  to  pay, 
he  is  presumed,  in  the  absence  of  all  other  dream- 
stances,  to  intend  him  to  pay  out  of  the  funds  with 
which  he  is  entrusted,  and  not  out  of  other  funds 
over  which  he  has  no  control.  If  the  executor  is 
pointed  out  as  the  person  to  pay.  that  excludes  the 
presumption  that  other  persons  not  named  are  to 
pay."  2  Story's  Eq.  Jur.  sec.  1247.  Quoted  in  Allen 
V.  Patton,  88  Va.  265, 2  S.  E.  Rep.  148. 

b.  DwUe  to  ExecytorB,—Wtie.ii  the  execntor  is  the 
devisee  of  real  estate,  and  he  is  directed  to  pay  the 
debts,  a  charge  upon  it  will  be  generally  Implied  by 
such  a  direction.  But  this  will  not  be  the  caw 
where  the  estate  is  specifically,,  devised  to  a  person 
who  happens  to  be  one  of  the  executors.  And  even 
where  the  executors  are  also  devisees,  a  mere 
ffeneral  introductory  direction  to  the  executors  will 
not  operate  as  a  charg'e  if  it  is  manifest  from  tbe 
whole  will  that  it  was  not  so  intended.  Gaw  v.  Huff- 
man, 12  Gratt  028;  Allen  v.  Patton,  88  Va.  266, 2  S.  £. 
Rep.  142.  See  pott^  title,  "Lands  Devised  to  Execu- 
tors." 

c.  Exoneration  of  Personal  Out  of  Seal  Estate,— The 
personal  estate,  beiuff  the  primary  fund  for  the 
payment  of  debts,  may  yet,  by  the  decedent's  will, 
if  he  clearly  so  intends,  be  exonerated,  and  the 
real  estate  be  primarily  charred.  8  Mln.  Inst  <2d 
Ed.)  684. 

Statute  <Va.  Code  1887,  sec.  2666)  makes  decedent's 
real  property  assets  for  the  payment  of  his  debts  in 
the  order  in  which  his  personal  estate  is  directed  to 
be  applied;  but  it  recognises  his  rlffht  to  charge  his 
land,  but  not  his  personalty,  for  such  of  his  debts 
as  he  may  prefer.  Deering-  v.  Kerfoot,  89  Va.  491. 16 
S.  E.  Rep.  071. 

d.  Personal  IdabilUy  of  Devisee  upon  Jjee^i4anee.—By 
accepting  the  devises  the  devisees  become  person- 
ally liable  in  respect  to  the  subject  devised  to  them 
respectively,  each  for  his  share  of  the  debts.  Bay- 
lor V.  Dejamette.  18  Gratt.  168. 

2b  Chabgb  of  Lboagibs.— Unless  legacies  are 
charged  upon  the  real  estate  by  express  direction 
or  by  necessary  implication,  the  personalty  is  not 
only  the  primary,  but  the  only  fund  liable  for  the 
payment  of  leg'acies.  Smith  v.  Mason,  80  Va.  718. 17 
S.  E.  Rep.  8.  See  ante,  title.  "Liability  for  Payment 
of  Legacies,"  and  cases  cited. 

a.  Intention  of  TesttUor.—Whethtr  ieffacies  are  a 
charge  upon  real  estate  devised  is  a  question  of 
intention  upon  the  part  of  the  testator,  for  real 
estate  is  not  chargeable  with  the  payment  of  pecu- 
niary legacies,  unless  the  intention  of  the  testator 
so  to  charge  it  is  expressed  In  the  will,  or  sucb  in- 
tention appears  by  implication.   Read  v.  Catber,  18 
W.  Va.  264;   Thomas  v.  Rector,  88  W.  Va.  26:  Mc- 
Glaughlin  v.  McGlauffhiin.  48  W.  Va.  986. 27  S.  £.  Bep- 
878;  Hog-g  v.  Browning,  47  W.  Va.  82. 84  S.  E.  Bep.  ^i 
Todd  V.  McFall,  96  Va.  754. 88  S.  E.  Rep.  473;  Smith  v. 
Mason,  89  Va.  718,  17  S.  E.  Rep.  8;  Wood  v.  Sampson. 
25  Gratt  848;  Crouch  v.  Davis,  88  Gratt  O;  Lewis  v. 
Thornton,  6  Munf.  87. 

Parol  Testtmoay  to  Show  lateotioii.—" According  tt> 
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the  Enffllsh  rule  tbat  Intention  is  to  be  derived 
exclnstyely  from  tlie  proyisions  of  the  will:  and 
parol  evidence  Is  inadmissible  to  aid  in  ascertaining 
tbat  intention.  1  Bop.  Leff.  461  (576, 4th  Ed.) :  Parker 
T.  Feamley,  2  Sim.  &  Stu.  59S.  In  Virfirinia  the  rule 
is  not  so  strict,  and  parol  evidence  is  admissible. 
Downman  v.  Rust,  6  Rand.  667:  Clarke  v.  Buck,  1 
Leiffh  400:  Trent  v.  Trent,  Gilmer  174.**  Read  v. 
Oather.  18  W.  Va.  207. 

ChATBCS  of  Debts  umI  Leffades  DistlnirulJlwd.— "A 
distinction  has  always  been  recomized  between 
charfflnff  land  with  debts  and  with  legacies.  As  to 
the  former,  the  courts  have  ffone  on  a  slight  impli- 
cation and  moral  principle;  but  as  to  legacies  there 
most  be  a  clear,  manifest  intention  that  the  devisee 
or  heir  shall  take  subject  to  the  legacies.'*  Lee  v. 
Lee.  88  Va.  806, 14  S.  E.  Rep.  684. 

Aaaalty.— An  annuity  is  a  legacy  charged  on  the 
whole  estate,  not  specifically  devised.  Trent  v. 
Trent,  Gilmer  188. 
b.  drcumttaneet  Tending  to  Show  Intention. 
Peraoaalty  insafflcleot  to  Pay  Both  Debts  and  Lcg- 
aclas.— Although  legacies  do  not  stand  upon  as  high 
a  gronnd  as  debts,  yet  if  the  personal  fund  be  Inade- 
quate, or  if  there  be  expressions  in  a  will,  tending  to 
show  that  the  testator  had  the  land  in  mind,  a  court 
will  make  them  a  charge  on  the  land,  rather  than 
they  shall  go  unpaid.  Thus,  where  a  single  woman, 
having  but  little  personal  property,  and  real  estate 
of  considerable  value,  having  only  one  brother, 
who  would  have  been  her  heir  and  distributee,  by 
her  wiU  bequeaths  pecuniary  legacies  to  two  of  her 
friends,  as  tokens  of  affection,  and  makes  the  brother 
executor,  and  residuary  legatee,  she  must  be  con- 
sidered as  intending  that  the  legacies  should  be 
paid  out  of  the  land.  Downman  v.  Rust,  6  Rand. 
667  :  Hogg  v.  Browning,  47  W.  Va.  22, 84  S.  E.  Rep.  764. 
Uliutratloiis.— Where  a  willsuted  that  the  tesUtor 
bequeathed  all  his  ''personal  property*'  to  his 
nephews,  subject  to  certain  legacies  hereinafter 
spedfled."  and  then  devised  all  "real  property"  to 
the  nephews,  followed  by  a  bequest,  "payable  from 
my  estate,"  it  was  held  that  the  land  was  not  charge- 
able with  the  payment  of  this  last  legacy,  where  the 
personal  property  was  insufficient  to  pay  it  Todd 
V.  McFaU.  96  Va.  764,  8S  S.  E.  Rep.  472. 

Where  a  testator  bequeathed  a  certain  sum  of 
money  in  the  second  clause  of  his  will,  directing  it 
to  be  realized  out  of  his  personal  estate,  and  in  a 
codicil  he  designated  a  particular  fund  out  of  which 
he  empowered  his  executors  to  pay  the  legacy  ;  and 
in  the  third  clause  of  the  will,  after  directing  the 
legacy  to  be  paid  out  of  the  personal  estate,  pro- 
vided :  "I  next  devise  all  my  estate,  real  and  per- 
sonal, or  of  any  description  whatever."  to  the  exec- 
utors for  certain  stated  trusts,  it  was  held  that  the 
real  estate  could  not  be  charged  with  the  payment 
of  the  legacy.    Smith  v.  Mason,  80  Va.  713, 17  S.  E. 
Rep.  8.    See  also.  Bird  v.  Stout,  40  W.  Va.  48.  30  S.  E. 
Rep.  86C 

Where  the  testator,  owning  real  and  personal 
estate,  makes  his  will,  beginning,  "It  is  my  wlU  and 
desire  that  all  my  Just  debts  be  paid;  after  that  I 
wish  C  to  have  1,000  dollars  provided  my  estate  will 
admit  of  it":  also  bequeathing  to  the  same  C  the 
greater  part  of  his  personal  chattels,  specifically,  but 
maklng'no  mention  of  his  real  estate,  which  descends 
to  Ills  heir  at  law.  and  the  whole  personal  estate 
proves  insufficient  to  pay  debts  and  the  1,000  dollar 
legacy ;  It  was  held  that  both  the  testator's  debts, 
and  C*8  legacy  are  charged  by  the  will  on  the  real 
estate  descended.    Clarke  v.  Buck,  1  Leigh  487. 


Where  a  testator  by  will  gave  one  of  his  sons  a 
tract  of  land,  but  since  the  making  of  the  will,  the 
house  on  the  land  was  destroyed  by  fire,  and  by 
codicil  he  then  bequeathed  to  that  son.  "out  of  any 
money  due  and  belonging  to  my  estate,**  a  sum  to 
rebuild,  it  was  held  that  the  legacy  was  not  a  charge 
upon  any  of  the  testator's  lands.  Lee  v.  Lee.  88  Va. 
806. 14  S.  E.  Rep.  634. 

c.  Effect  o/Beaiduary  Clause. 

(i)  BlduUBS  Real  and  Personal  Bstate  In  Residuary 
danse.— An  intention  to  charge  the  real  estate  with 
the  payment  of  legacies  is  Inferred  where  pecuni- 
ary legacies  alone  are  first  given  and  no  part  of  the 
real  estate  is  specifically  devised,  and  there  is  a  re- 
siduary clause  devising  and  bequeathing  the  residue 
of  the  real  and  personal  estate,  thus  blending  the 
two  kinds  of  property  into  a  common  fund,  and 
thereby  plainly  manifesting  a  purpose  to  make  no 
distinction  between  them.  An  intention  to  charge 
the  real  estate  is  likewise  inferred  where  a  testator 
devises  the  real  estate,  after  a  direction  that  debts 
and  legacies  be  first  paid,  or  previously  paid:  or  de- 
vises the  remainder  of  his  estate,  real  and  personal, 
after  payment  of  debts  and  legacies:  or  the  devise 
is  declared  to  be  made  after  they  are  paid.  Todd  v. 
McFall,  06  Va.  764,  82  S.  E.  Rep.  472:  Crouch  v.  Davis. 
88  Gratt.  04,  opinion  of  StaI>lb8,  J. ;  Lee  v.  Lee,  88  Va. 
806,  14  S.  E.  Rep.  584:  Smith  v.  Mason.  80  Va.  7i8,  17  S. 
E.  Rep.  8;  Wood  v.  Sampson,  26  Gratt  846:  Stron  v. 
Ruleman,  82  Gratt  216;  Downman  v.  Rust.  6  Rand. 
687. 

Legacies  Payable  at  All  Bvents.— Where  it  is  mani- 
fest from  the  whole  will,  that  it  was  the  design  of  the 
testator,  that  the  legacies  should  be  paid  at  all 
events,  the  implication  is,  that  the  residuary  devi- 
see or  legatee  shall  only  have  the  remainder  after 
satisfaction  of  the  previous  disposition.  Thomas  v. 
Rector,  28  W.  Va.  S6:  Bird  v.  Stout,  40  W.  Va.  48,  20  S. 
E.  Rep.  862. 

Where  a  testator  by  will  gives  several  pecuniary 
legacies,  but  does  not.  in  the  residuary  clause,  sepa- 
rate the  real  and  personal  estate,  but  blends  them 
together,  and  gives  his  brother  and  three  sisters  the  • 
residue  of  both,  shows  that  he  had  his  mind  on  both 
as  a  fund  to  answer  for  the  legacies,  hence  the  lega- 
cies will  be  charged  upon  the  entire  residue  includ- 
ing the  residuary  real  estate.  Bird  v.  Stout,  40  W. 
Va.  48.  20  S.  E.  Rep.  862;  Elliott  v.  Carter.  0  Gratt  641. 
660. 

Where  a  testator  after  providing  for  the  payment 
of  several  pecuniary  legacies,  without  designating 
out  of  what  estate  they  should  be  paid,  but  declares 
that  they  shall  be  paid  by  his  executor  "out  of  his 
estate."  and  in  his  will  does  not  make  any  specific 
devise  of  his  real  estate  or  any  part  thereof,  but 
blends  the  real  and  personal  property  together  as 
one  fund  in  the  residuary  clause,  he  manifests  an 
intention  to  charge  the  land  with  the  payment  of 
the  legacies,  if  the  personal  property  should  not  be 
sufficient  to  pay  the  same.  Thomas  v.  Rector,  28  W. 
Va.26. 

Introdoctory  Words.— Even  where  the  testator  uses 
introductory  words,  which  would  raise  by  implica- 
tion a  charge  upon  the  real  estate,  that  implication 
is  rebutted  where  he  disposes  of  his  personal  estate 
in  the  form  of  a  residue  after  the  gift  of  legacies. 
Read  v.  Gather,  18  W.  Va.  204. 

Legacy  In  CodlclL— In  Lee  v.  Lee.  88  Va.  806, 14  S.  E. 
Rep.  684,  the  court  refused  to  hold  a  legacy  given  by 
a  codicil  a  charge  upon  real  estate  disposed  of  by  a 
clause  in  the  will  blending  the  real  and  personal 
property. 
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d.  (Tharoe  on  Lands  Devised.— Whether  legacies  are 
a  charge  on  land  devised  is  a  question  of  intent  of 
the  testator.  Hoffg-  t.  Browning,  47  W.  Va.  2S,  84  S. 
E.  Rep.  754.    See  ante,  title,  "Intention  of  Testator." 

(I)  Dtrection  for  Paymeiit  of  Lefr^cies.— A  direction 
to  tbe  executor,  who  is  also  a  devisee,  to  pay  lega- 
cies has  been  held,  however,  not  to  be  conclusive 
that  it  was  the  intention  of  the  testator  to  charge 
their  payment  upon  the  land  devised  to  him.  Allen 
V.  Patton,  83  Va.  256,  2  S.  £.  Rep.  148. 

€.  Lands  Devised  to  Executor.— Formerly  the  fact 
that  the  devisee  is  also  executor  and  is  directed  to 
pay  the  legacies  as  executor  was  held  to  be  a  mate* 
rial  element  in  arrivinff  at  an  intent  to  charge  the 
legacies  on  the  real  estate;  but  in  Parker  v.  Feam- 
ley.  2  Sim.  &  Stro.  692,  it  was  held,  that  where  a  tes- 
tatrix directed  her  legacies  to  be  paid  by  her 
executor,  to  whom  she  afterwards  devised  all  her 
real  estate,  and  the  residue  of  her  personal  estate 
after  payment  of  debts  and  funeral  expenses,  that 
the  legacies  were  not  charged  on  the  real  estate. 
Read  V.  Gather,  18  W.  Va.  260. 

But  in  Bird  V.  Stout,  40  W.  Va.  48,  80  S.  E.  Rep.  862, 
and  Downman  v.  Rust,  6  Rand.  687.  the  former  rule 
seems  to  be  adhered  to.  In  Bird  v.  Stout,  supra,  the 
court  said:  *'And  the  fact  that  Wesley  M.  Bird  is 
executor  and  a  devisee  also  is  important.  The  case 
of  Downman  v.  Rust,  0  Rand.  687.  is  exactly  in 
point"  See  also,  opinion  of  Judob  Cabb,  in  Down- 
man  V.  Rust,  6  Rand.  687,  in  which  he  cites  early 
English  cases  in  support  of  this  proposition. . 

Thus  where  a  will  gives  several  pecuniary  lega- 
cies, and  then  gives  a  sum  of  money  to  three  chil- 
dren, and  "the  residue  of  my  estate,  real  and 
personal,"  to  a  brother  and  three  sisters,  and 
appoints  that  brother  its  executor,  such  will  creates  a 
charge  on  the  land  for  the  legacy  of  those  children. 
Bird  V.  Stout,  40  W.  Va.  48, 20  S.  E.  Rep.  868. 

/.  Wnfarcement  of  Cliaroe. 

BBforcement  against  Purchaser  from  D«vlMe.— 
Where  a  will  charges  with  a  legacy  land  devised  to 
a  person,  and  he  conveys  it  to  a  third  person,  who 
retains  in  his  hands,  of  the  purchase  money,  a  sum 
to  pay  the  legacy,  promising  his  grantor  to  pay  it, 
such  grantor  may  maintain  a  bill  in  equity  against 
his  grantee,  making  the  legatees  parties,  to  com- 
pel the  payment  of  such  fund  on  the  legacy,  and  to 
enforce  the  charge  on  the  land.  Bird  v.  Stout,  40 
W.  Va.  48,  20  S.  E.  Rep.  868;  Burwell  v.  Fauber.  21 
Oratt  448,  and  note. 

Following  Proceeds  of  Land  CfaargML—A  testator 
devised  lands  to  a  devisee,  charged  with  an  annuity 
to  another,  and  to  pay  it  the  devisee  sold  a  certain 
tract  of  land.  "White  Marsh."  In  the  suit  the 
devisee  convened  the  annuitant  and  the  purchaser 
of  the  land,  and  with  the  assent  of  the  annuitant,  the 
court  ratified  the  sale  and  allowed  the  devisee  to 
collect  one-third  of  the  purchase  money  for  his  own 
use,  and  secured  two-thirds  on  "White  Marsh,"  the 
interest  thereon  to  be  paid  to  the  devisee  to  meet 
the  annuity.  Subsequently  the  purchaser  of  "White 
Marsh"  failed,  and  the  court  resold  the  land.  After 
selling  "White  Marsh,"  however,  the  devisee  pur- 
chased another  tract  "Ditchley"  with  the  proceeds 
thereof.  It  was  held,  upon  a  bill  filed  by  the  annui- 
tant alleging  that  "Ditchley"  had  been  paid  for 
with  a  part  of  the  proceeds  of  "White  Marsh,"  and 
was  therefore  liable  for  the  deficiency  of  his 
annuity,  that  the  interest  on  the  deferred  payment 
secured  on  "White  Marsh"  was  made  payable  to  the 
annuitant,  as  an  equivalent  for  the  annuity  given 
him  by  the  will,  so  far  at  least  as  the  annuity 


affected  *  White  Marsh,"  or  the  amount  of  the  pro- 
ceeds of  sale  which  was  paid  to  the  devisee;  and 
even  if  "Ditchley"  was  paid  for  with  money  so  paid 
to  the  devisee,  no  charge  thereon  would  attach  in 
favor  of  the  annuitant    Tabb  v.  Tabb.  88  Va.  48. 

Bffoct  of  Legatee's  Delay  in  Enforcing  Lsgaqr.-In 
Lewis  V.  Thornton,  8  Munf.  87,  a  general  charge 
upon  the  estate  of  a  testator,  for  the  payment  of 
legacies,  in  aid  of  a  particular  fund  provided  for 
that  purpose,  was  not  enforced  against  bona  Me 
purchasers  of  the  lands,  after  a  great  lapse  of  time. 
because  it  might  admit  of  a  doubt  whether,  by  the 
terms  of  the  will,  the  charge  was  upon  the  land  it- 
self, or  only  upon  the  profits  thereof;  because  the 
lands  might  be  presumed  to  be  exonerated  by  reo- 
uisltion  of  security  from  the  devisees  for  the  pay- 
ment of  the  legacies;  and  above  all.  because  the 
testator  left  a  personal  estate  abundantly  snfllclent 
for  that  purpose;  which  estate  was  wasted  by  tbe 
executors. 

0.  RULE  OF  MARSH ALINO  APPLIED. 

1.  In  Whosb  Favob. 

a.  Between  SpeciaUy  and  Simple  Contract  Crediton.-^ 
At  common  law,  if  a  specialty  creditor  whone  debt 
binds  the  real  as  well  as  the  personal  assets,  is  sat- 
isfied out  of  the  personalty,  the  simple  contract 
creditor  shall  pro  tanto  come  in  upon  the  realty; 
and  equity  will  decree  a  sale  of  It  for  the  satisfac- 
tion of  his  debt  Tennent  v.  Pattons,  6  Leigh  IM; 
Cralle  v.  Meem,  8  Gratt  486:  Pugh  v.  Russell  tt 
Gratt  789. 

Previous  to  the  act  in  the  Va.  Code  of  1810,  a 
judgment  against  a  deceased  person  had  priority 
over  debts  by  simple  contract  and  was  to  be  paid 
out  of  the  personal  assets,  if  these  were  snfDcient 
for  the  purpose,  and  having  been  paid  out  of  the 
personal  assets,  this  did  not  give  simple  contract 
creditors  a  right  to  have  the  assets  marHhaled. 
and  to  have  their  debts  paid  pro  tanto  out  of  the 
real  estate.    Pugh  v.  Russell,  27  Gratt  788. 

Must  Pursue  Bxecntor  and  5ecarltle8.— But  a  simple 
contract  creditor,  having  obtained  a  Judgment  by 
default  against  an  executor,  cannot  maintain  a  suit 
in  equity,  for  marshaling  assets,  against  devisees 
of  the  landed  property,  until  he  has  fully  prosecuted 
his  claim  at  law  against  the  executor  and  his  secu- 
rities.   Mason  v.  Peter.  1  Munf.  487. 

Where  a  commissioner,  settling  an  administration 
account  before  a  court  of  probate,  states  in  his 
report  that  two  of  the  credits  allowed  the  executor 
were  for  payment  of  Judgments,  which  were  lleni 
on  the  real  estate,  this  is  not  evidence  against  the 
devisees  to  prove  that  the  Judirments  were  re^ 
covered  against  the  executor  upon  a  bond  of  the 
testator  binding  his  heirs,  and  to  entitle  a  simple 
contract  creditor  to  marshal  the  assets.  Pogh  v. 
Russell.  87  Gratt  789. 

Bill  by  Simple  Contract  Creditors.>-npon  a  bill  by 
simple  contract  creditors  to  marshal  asseti.  It  Is 
competent  for  the  court  in  its  discretion,  to  decree 
a  sale  of  the  real  estate  In  the  hands  of  the  heirs, 
some  of  whom  are  infants,  for  the  payment  of  the 
debts.  But  it  Is  premature  to  decree  a  sale  before 
adjudicating  the  claims  of  the  creditors,  and  so 
ascertaining  the  amount  of  indebtedness  chargea- 
ble upon  the  lands  of  the  decedent  Cralle  v.  Meem. 
8  Gratt  406. 

Creditor  of  Deceased  DsMor.— The  creditor  of  a  de- 
ceased debtor  may  proceed  In  equity  against  his 
heirs  residing  abroad,  as  absent  defendants,  to  nar- 
shal    the  assets,  and  thus  subject  the  land  or  Its 
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proceeds,  in  the  state,  descended  to  tbem  from  the 
debtor.    Carrinffton  y.  Didler.  8  Oratt  900. 

As  to  Jodcmeiit  Creditors.— In  the  application  of  the 
principle  of  marshalinff  assets,  simple  contract 
creditors  will  be  substituted  for  specialty  creditors, 
bat  not  for  Judgment  creditors:  that  is.  the  simple 
contract  creditors  cannot  charge  the  lands  for  so 
much  of  the  personal  fund  as  has  been  applied  to  the 
payments  of  debts  due  by  Judgments  obtained 
against  the  ancestor.  The  reason  is,  that  the  writ 
of  eleffit,  by  virtue  of  which  the  land  is  charred  by 
Judgment  affainst  the  ancestor,  does  not  issue  sing-ly 
against  the  laud,  but  against  all  the  chattels  (save 
oxen,  and  beasts  of  the  plough),  and  if  the  chattels 
be  safQclent.  the  land  ought  not  to  be  extended. 
The  Judg'ment  creditor,  therefore,  had  not  the  elec- 
tion between  two  funds  (as  the  specialty  creditor 
has)  and  the  principle  on  which  the  assets  are  mar- 
shaled does  not  apply  to  the  case.  Alston  y.  Mun- 
ford.  1  Brock.  2M.  1  Fed.  Cas.  678:  Pugh  y.  Russell, 
97  Gratt.  780:  Rogers  y.  Denham,  9  Oratt.  SOOi 

Personalty  Bxhaosted  by  Taxes.— The  payment  of 
taxes  due  to  the  state  out  of  the  personal  assets 
does  not  give  a  simple  contract  creditor  a  right  to 
haye  assets  marshaled.  Pugh  y.  Russell,  27  Oratt 
780. 

b.  In  FcnoT  of  Leoateet. 

Legacies  Cbarged  and  Legacies  Not  Charged.— **The 
exemption  of  real  estate  devised  extends  as  well  to 
the  case  of  a  deficiency  of  personal  assets  for  the 
payment  of  legacies  as  of  debts:  the  legatees  haying 
no  right  to  call  upon  the  devisee  to  contribute  to 
the  payment  of  their  legacies,  unless  the  real  estate 
be  expressly  charged.  But  in  either  case  the  right 
thus  asserted  on  the  part  of  the  devisee  to  hold  the 
estate  devised,  as  against  the  legatees,  free  from 
liability  for  debts  or  legacies,  is  to  be  confined  to 
the  case  of  a  devisee  of  real  estate  not  charged  with 
the  payment  of  debts  or  legacies;  for  it  is  equally 
clear  that  where  the  estate  devised  is  so  charged, 
it  Is  applicable  before  legacies,  and  the  legatees 
have  the  right  to  have  the  assets  marshaled  in  their 
favor.  The  legacies  not  being  charged  with  the 
payment  of  debts  while  the  real  estate  devised  is  so 
charged,  the  legatees  will  be  regarded  as  more  the 
objects  of  the  testator's  bounty  than  the  devisee: 
and  where  the  personal  estate  is  not  sufficient  to 
pay  both  the  creditors  and  the  legatees,  the  latter 
will  be  entitled  to  charge  the  real  estate  devised  so 
far  as  the  personal  estate  has  been  applied  in  the 
payment  of  debts."  Elliott  v.  Carter.  0  Oratt  Ml. 
See  also.  Pleasante  v.  Flood,  80  Va.  08. 15  S.  E.  Rep.  604. 

SpodAc  and  Pecanlary  Legatees.— The  right  to  mar- 
shal assets  is  afforded  equally  in  favor  of  specific 
and  pecuniary  legatees.  Elliott  v.  Carter,  0  Oratt 
541. 

e.  In  Aid  of  Devisees.— Where  lands  not  chargeable 
with  the  payments  of  debts  are  sold  for  that  pur- 
pose, the  devisee  thereof  may  subject  lands  devised 
to  pay  debts  to  reimbursements.  Cranmer  v.  Mc- 
Swords,  94  W.  Va.  604. 

**That  the  devisee  of  real  estate  not  charged  with 
the  payment  of  debts,  is  entitled  to  have  the  assets 
marshaled  against  the  claimants  of  the  other  funds 
of  the  estate  in  the  order  stated.  Including  specific 
legatees.  Is  well  settled  by  the  authorities."  El- 
liott V.  Carter,  0  Oratt  640. 

The  principle  which  lies  at  the  foundation  of  the 
right  of  a  legatee  or  devisee  to  marshal  the  assets, 
is  the  presumed  Intention  or  Inclination  of  the  tes- 
tator in  his  favor.    Elliott  v.  Carter,  0  Oratt  661. 

Lands  Devlsad  defMU-ately. —Where  land  subject  to 


pay  debts  of  the  testator  is  devised  one-fourth  to 
one  devisee  and  three-fourths  to  another,  a  Judg- 
ment against  them  should  be  separately  against 
each  for  his  pro  rata  share  of  the  debt  with  a  reser- 
vation to  the  plaintiff  to  proceed  against  the 
interest  of  either  for  any  deficiency  after  exhaust- 
ing the  Interest  of  the  other.  Pugh  v.  Russell,' 97 
Oratt  780. 

If  a  testator  does  not  charge  the  real  estate  with 
the  payment  of  debts,  but  after  making  his  will, 
encumbers  a  portion  of  his  real  estate  by  a  spe- 
cific lien,  the  devisee  of  such  portion  as  between 
him  and  the  devisee  of  other  real  estate,  takes 
eumonere.  Frasier  v.  Lilttleton,  Jan.  No.  1909  of  Va. 
Law  Reg.  820. 
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*Nuckols's  Adm'r  v.  Jones. 

October  Term,  1861,  Richmond. 
(Absent  Cabell,  P.) 


I.  Probat—Bvldeaco— Deposition  De  Bene  Eese  Csse  at 
Bar.— In  a  case  of  probat  the  deposition  of  an  aged 
witness,  taken  de  bene  esse,  allowed  to  be  read, 
upon  proof,  either  by  witnesses  or  his  own  affida- 
vit of  his  Inability  to  attend  the  Court 

a.  Same— Same— Witness  Unable  to  Attend  C^art— 
Deposition— Admissibility*— Case  at  Bar.— In  a  case 
of  probat  a  witness  unable  to  attend  the  Court  is 
examined  as  to  the  handwriting  of  a  testamentary 
paper  which  had  been  shewn  to  him  by  the  pro- 
pounder  of  the  will,  but  which  was  not  before  him 
at  the  time  he  gave  his  deposition.  Hkld:  That 
the  testimony  is  admissible;  its  weight  depending 
upon  the  certainty  of  the  proof  that  the  paper 
propounded  for  probat  Is  'the  paper  that  was 
shewn  to  the  witness. 

a.  5anie—Samo— witness  to  Prove  Handwriting— Im- 
peaclinient  of.t— A  witness  called  to  prove  the  hand- 
writing of  a  paper  offered  for  probat  may  be 
impeached  by  proof  of  what  she  has  said  about 
that  paper  at  another  time:  But  neither  her 
capacity  to  Judge  the  handwriting  or  her  credit 
is  to  be  impeached  by  what  she  may  have  said 
about  some  other  paper. 

•Evidence— Witness  Unable  to  Attend  Court— Depo- 
sition—Admissibility.— Upon  the  authority  of  Pollard 
V.  Lively,  2  Oratt  216,  and  Nuekols  v.  Jones,  8  Oratt. 
961.  it  is  held  in  Tayloe  v.  Smith,  10  Oratt  568,  that 
where  the  deposition  of  an  absent  witness  is  offered 
to  be  read  in  evidence  upon  the  trial  of  an  action  at 
law,  the  evidence  of  the  witness  himself  touching 
his  failure  or  inability  to  attend  the  court,  and  the 
cause  thereof,  may  properly  be  heard  and  consid- 
ered, and  may  of  Itself  furnish  sufficient  ground  for 
admitting  the  deposition  in  question. 

See  monographic  note  on  "Depositions'*  appended 
to  Field  v.  Brown,  24  Oratt  74. 

tBvldence— Witnesses— Impeachment.  —  In  State  v. 
Ooodwln,  82  W.  Va.  182,  0  S.  E.  Rep.  87,  it  is  said: 
"When  a  witness  is  cross-examined  on  a  matter  col- 
lateral to  the  issue,  his  answer  cannot  be  subse- 
quently contradicted  by  the  party  putting  the 
question.  The  test  of  whether  a  fact  inquired  of  on 
cross-examination  is  collateral,  is  this:  Would  the 
cross-examining  party  be  entitled  to  prove  it  as  a 
part  of  his  case  tending  to  establish  his  plea?  This 
limitation,  however,  only  applies  to  answers  on 
cross-examination.  It  does  not  affect  answers  to 
the  examination  in  chief.  Whart  Crim.  Ev.  sec. 
484;  Forde's  Case  (18  Oratt  647);  Nuckols  v.  Jones,  8 
Oratt.  267." 
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4.  N«w  Trial— After-Dlfcovered  BvUfenoe— When  Al- 
lowed*—Case  at  Bar.— A  new  trial  will  not  be 
granted  on  Hie  croond  of  after-discovered  evi- 
dence, npon  tlie  affidavit  of  a  party  that  he  has 
been  Informed  and  believes  that  certain  wit- 
nesses win  ffive  Important  testimony,  without 
proof  by  affidavit  of  the  person  or  others  who  have 
heard  them,  of  what  they  will  state;  and  espe- 
cially if  their  evidence  will  be  not  of  new  facts 
bat  merel3'  cumulative,  and  the  cause  has  been 
dependiuff  for  a  length  of  time,  and  these  newly- 
discovered  witnesses  live  in  the  county  and  within 
a  few  miles  of  the  party  who  makes  the  appllca^ 
tlon. 

At  the  April  term  1848  of  the  Circuit  court 
of  Hanover  county,  John  B.  Jones  offered 
for  probat  a  paper  writing"  as  the  will  of 
Ann  W.  Nuckols,  when  on  the  motion  of 
Nathaniel  Nuckols  he  was  permitted  to 
enter  himself  a  party  to  contest  the  probat 
of  the  paper ;  and  the  cause  was  continued. 
In  the  same  year  Nathaniel  Nuckols  died, 
and  the  cause  was  revived  in  the 
268  name  of  *Edward  W.  Morris,  as  his 
administrator,  and  after  repeated  con- 
tinuances came  on  to  be  tried  before  a  jury 
in  April  1850. 

The  paper  contains  but  a  single  clause 
and  is  as  follows: 

**I  give  to  brother  John  all  my  hole  estate, 
real  and  personal.  By  so  doing  give  all 
my  brother's  children  one  hundred  dollars 
apeace.  This  is  my  last  will  and  testa- 
ment* 

**Ann  W.  Nuckols,  1847." 

It  appears  that  Nathaniel  Nuckols  married 
Ann  W.  Hones  in  1838,  and  that  there  was 
a  marriage  agreement  between  them  by 
which  she  was  authorized  to  dispose  of  her 
property  by  will,  subject  to  a  life  estate  in 
her  husband.  That  they  lived  unhappily 
together,  and  frequently  separated,  and  a 
short  time  before  her  death  she  informed 
one  of  the  witnesses  that  Nuckols  had 
threatened  to  break  open  her  trunk,  looking 
for  papers  and  money.  And  added  let  him 
break  it  open  he  will  find  nothing  .there. 

It  appeared  further  that  Ann  W.  Nuckols 
died  on  the  6th  of  November  1847 ;  that  on 
the  day  of  her  death  a  small  t>ox  was  taken 
from  a  press  in  the  room  in  which  she  was 
lying  very  ill,  and  then  supposed  to  be  dy- 
insr>  by  ^^^  female  servant,  and  handed  to 
the  wife  of  the  propounder  of  the  will,  who 
took  it,  without  any  remark  being  made  by 
either  her  or  the  slave.  That  at>out  a  week 
or  probably  more,  afterwards,  in  the  latter 
part  of  November  1847,  the  wife  of  the  pro- 
pounder of  the  will,  being*  in  the  porch  of 
the  house  and  residence  of  her  husband, 
who  is  the  brother  of   the   testatrix,    called 

•New  Trials— After-Dtocovered  Bvldence— Principles 
Oovemliiff.— On  this  subject,  the  principal  case  is 
cited  in  Brown  ▼.  Speyers.  20  Gratt.  808.  See  foot- 
note to  the  same  case,  where  a  larpe  number  of 
authorities  are  collected  and  references  to  other 
foot-note»  written  on  the  subject:  Strader  v.  Golf,  9 
W.Va.  271;  Roderick  V.  Railroad  Co..  7  W.  Va.  M: 
Hale  V.  Pack,  10  W.  Va.  145;  Hall  v.  Lyons,  90  W.  Va. 
428,  1  S.  E.  Rep.  602. 


to  a  son  of  hers  then  engaged  in  the  gar- 
den a  few  yards  distant,  and  asked  him  if 
he  did  not  wish  to  see  the  locket  of  his 
deceased  aunt,  meaning  Ann  W.  Nuckols; 
that    he    replied    he    did,    and  went 

269  *into  the  porch  where   she  opened  a 
small  box,  where  the  locket  was,  and 

which  he  had  seen  worn  by  his  deceased 
aunt  frequently  before ;  that  in  attempting 
to  remove  the  locket  the  hinge  was  attached 
to  a  pad  of  cotton  on  which  the  locket 
rested,  and  in  taking  the  locket  out  the 
cotton  came  out  with  it;  and  the  paper 
offered  for  probat  was  there  found  folded  up 
and  containing  a  ten  cent  piece;  which 
box,  locket  and  pad  of  cotton  were  produced 
in  Court,  and  exhibited  to  the  jury  and 
used  as  evidence.  That  this  paper  being 
taken  out  and  read  by  the  wife  of  the  pro- 
pounder, she  immediately  handed  it  to  an- 
other son,  and  directed  him  to  take  it  to  his 
father  who  was  then  at  his  mill  about 
seven  miles  off.  That  the  propounder  of 
the  will  was  met  on  the  22d  day  of  Novem- 
ber 1847  in  the  road  riding  from  towards 
his  mill,  when  about  three  quarters  of  a 
mile  from  the  mill,  in  company  with  the 
son  last  referred  to ;  that  he  remarked  to  the 
person  who  met  him  that  he  was  glad  to 
see  him,  he  had  a  paper  he  wished  to  shew 
him,  and  intended  to  go  to  see  him  with  it; 
and  then  shewed  him  the  paper  propounded 
for  probat,  stating  it  was  the  will  of  Mrs. 
Nuckols.  That  the  paper  was  examined 
then  and  on  the  next  day  by  the  person  met 
by  the  propounder,  which  person  owned  a 
contiguous  farm,  and  was  a  magistrate  of 
the  county  of  Ix>uisa,  and  he  proved  on  the 
trial  that  the  will  was  unchanged  and  was 
then  as  it  was  at  that  time. 

Several  exceptions  were  taken  in  the  prog- 
ress of  the  trial  by  the  opponent  of  the 
probat  of  the  paper ;  which  and  the  facts 
on  which  they  are  based,  are  stated  in  the 
opinion  of  Judge  Allen.  After  the  verdict  in 
favour  of  the  will  was  rendered,  the  defend- 
ant applied  to  the  Court  for  a  new  trial,  on 
the  ground  that  the  verdict  was  contrary  to 
evidence,  and  also  on  the  ground  of  after 
discovered  evidence;  but  the  Court  over- 
ruled the  motion ;  and   on  the  motion 

270  of  the  defendant  certified  *the  facts 
proved.    These  however  are  not  giyen 

except  so  far  as  they  relate  to  the  produc- 
tion of  the  paper.  The  Court  admitted  the 
paper  to  probat ;  and  the  administrator  of 
Nathaniel  Nuckols  applied  to  this  Court 
for  an  appeal,  which  was  allowed. 

Meredith  and  Robert  G.  Scott,  for  the 
appellant,  insisted, 

1st.  That  the  evidence  of  the  witness 
Glenn's  inability  to  attend  the  Court  was 
not  sufficient.  His  own  testimony  was  not 
admissible,  and  the  other  evidence  did  not 
prove  his  inability  to  attend. 

2d.  That  a  part  of  this  witness'  deposi- 
tion which  related  to  the  paper  propounded 
for  probat  should  have  been  eroluded,  be- 
cause the  paper  was  not  before  him  when 
he  gave  his  evidence ;  and  there  was  so 
proof  to  identify  the  paper  which  had  been 
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shewn  to  him  as  the  paper  which  was  pro- 
pounded for  probat.  If  this  testimony  was 
illegal,  the  judgment  should  be  reversed. 
Poindexter  v.  Davis,  6  Gratt.  481 ;  Wiley 
V.  Givens,  Id.  277. 

3d.  That  Harding's  testimony  as  to  what 
was  said  by  the  witness  Elizabeth  Glenn, 
was  improperly  excluded.  1  Stark.  Cvi.  134, 
164 ;  2  Stark.  Evi.  part  4,  222,  223. 

4th.  That  the  Court  should  have  granted 
a  new  trial  on  the  ground  of  the  after  dis- 
covered evidence.  Delima  v.  Glassell,  4 
Hen.  &  Munf.  369;  Arthur  v.  Chavis,  6 
Rand.  142 ;  Calaghan  v.  Kippers,  7  Leigh 
606. 

Lyons,  for  the  appellee. 

On  the  first  point  made  by  the  counsel 
for  the  appellants,  referred  to  Pollard's 
heirs  v.  Lively,  2  Gratt.  216,  in  which  it 
was  held  that  the  testimony  of  the  witness 
was  competent  to  prove  his  inability  to  at- 
tend the  trial  of  the  cause. 

271  *On  the  second  point  he  referred  to 
the  evidence  to  prove  that  the  paper 

proponnded  for  probat  was  the  paper  shewn 
to  the  witness  Glenn.  And  he  insisted 
that  the  objection  did  not  go  to  the  admis- 
sibility of  the  evidence,  but  its  weight ; 
and  that  was  a  question  for  the  jury.  And 
he  insisted  further,  that  the  Court  would 
not  reverse  a  judgment  for  the  admission 
of  illegal  testimony  if  the  other  evidence 
was  ample  to  sustain  the  verdict,  as  it  was 
in  this  case.  Doe  ex  dem.  Teynham  v. 
Tyler,  19  Eng.  C.  L.  R.  165. 

On  the  third  point  he  insisted,  that  as 
the  appellees  had  examined  the  witness 
Elizabeth  Glenn  as  to  what  she  had  said, 
they  were  not  authorized  to  contradict  her 
by  other  testimony.  Daniel  v.  Conrad,  4 
Leigh  401;  1  Stark.  Evi.  134;  3  Stark. 
Evi.  1753;  2  Philip's  Evi.,  Cow.  A  Hill's 
edi.  726 ;  3  Id.  132,  136 ;  Clement  v.  Tull- 
edge,  19  Eng.  C.  L.  R.  247;  Harris  v.  Wil- 
son, 7  Wend.  R.  57. 

On  the  fourth  point  he  insisted,  that  a 
new  trial  is  never  granted  on  the  ground  of 
after  discovered  evidence  upon  the  mere 
affidavit  of  the  party  asking  it.  Delima  v. 
Glassell,  4  Hen.  A  Munf.  369;  Arthur  v. 
Chavis,  6  Rand.  142.  The  principles  on 
which  the  new  trial  is  granted  on  this 
ground,  is,  first,  that  there  has  been  no 
laches  on  the  part  of  the  party  asking  it ; 
second,  that  the  evidence  is  not  merely 
cumulative ;  and  third,  the  affidavit  of  the 
witnesses  discovered,  shewing  that  their 
evidence  will  be  material.  Williams  v. 
Baldwin,  18  John.  R.  489;  Bunn  v.  Riker, 
4  John.  R.  226;  Wheelwright  v.  Beers,  2 
Hall's  N.  Y.  R.  391 ;  People  of  New  York  v. 
Superior  Court  of  New  York,  10  Wend.  R. 
286;  Calaghan  v.  Kippers,  7  Leigh  608; 
Smith  V.  Brush,  8  John.  R.  84;  Pike  v. 
Evans,  15  John.  R.  210. 

ALLEN,  J.     At  a  Circuit  court  held   for 
the  county  of  Hanover  on  the  7th  April 

272  1848,    the  appellee  exhibited  *a  paper 
writing  purporting  to  be  the  last  will 

and   testament    of    Ann    W.  Nuckols,    and 


offered  the  same  for  probat.  There  was  no 
subscribing  witness  to  the  paper,  and  the 
validity  of  the  instrument  as  the  will  of 
the  deceased  depended  mainly  on  the  proof 
of  her  hand  writing.  The  deceased  at  the 
time  of  her  death  was  a  married  woman, 
but  by  the  terms  of  a  marriage  agreement 
possessed  the  power  of  disposing  of  her 
separate  estate  at  her  death.  Her  husband 
who  survived  her  appeared  and  contested 
the  probat;  and  having  died  during  the 
pendency  of  the  controversy,  his  adminis- 
trator with  the  will  annexed,  appeared  and 
was  permitted  to  enter  himself  as  the  op- 
ponent of  the  probat.  On  motion  of  the 
contestant  a  jury  was  ordered  to  be  em- 
paneled to  ascertain  and  determine  whether 
the  paper  writing  propounded  was  the  true 
last  will  and  testament  of    the  deceased. 

A  fter  some  continuances  the  controversy 
came  on  for  trial  at  the  April  term  1850, 
and  the  jury  found  that  the  paper  pro- 
pounded was  the  true  last  will  and  testa- 
ment of  the  deceased. 

Several  exceptions  were  taken  to  deci- 
sions of  the  Court  during  the  progress  of 
the  trial;  and  after  the  verdict  a  motion 
was  made  for  a  new  trial  upon  the  ground 
of  after  discovered  testimony,  and  also 
upon  the  ground  that  the  finding  of  the  jury 
was  contrary  to  evidence:  both  motions 
were  overruled  and  the  appellant  excepted. 
The  first  exception  taken  during  the  trial 
was  to  a  decision  of  the  Court  overruling  a 
motion  to  exclude  the  deposition  of  William 
Glenn  taken  by  the  appellee  to  be  read  de 
bene  esse,  because  there  was  no  sufficient 
evidence  to  shew  the  inability  of  the  wit- 
ness to  attend.  It  was  proved  by  the  mag- 
istrate who  took  the  de]X)sition  that  the 
witness  was  an  old  man,  probably  between 
seventy-five  and  eighty  years  of  age ;  that 
he  complained  of  ill  health,  stating  that  his 
physicians  represented  he  was  labouring 
under  rheumatism  of  the  heart,  and  the 
witness  was  of  opinion  that  'Glenn 
273  was  unable  to  ride  on  ^horse  back 
from  his  house  to  the  court  house ; 
and  another  witness  testifies  to  the  age  of 
Glenn  and  gives  it  as  his  opinion  he  could 
not  travel  to  the  court  house  without  danger 
to  his  health  and  probably  his  life.  This 
testimony  of  itself  proves  sufficient  inabil- 
ity to  attend  to  warrant  the  reading  of  the 
deposition ;  and  its  force  is  not  weakened 
by  the  evidence  on  the  other  side  that 
some  two  or  three  years  before  Glenn  was 
in  the  habit  of  riding  to  the  city  of  Rich- 
mond, and  that  the  witness  who  deposes  to 
this  fact  when  he  last  saw  him  did  not 
perceive  any  change  in  his  general  appear- 
ance and  health.  In  addition  to  this 
evidence  is  the  affidavit  of  Glenn  given  im- 
mediately before  the  trial,  in  which  he 
swears  that  from  sickness  and  infirmity 
he  was  unable  to  attend  the  Court.  This 
of  itself  would  have  justified  the  reading  of 
the  deposition,  as  was  decided  by  this 
Court  in  Pollard  v.  Lively,  2  Gratt.  216. 

The  objection  to  the  whole  deposition 
being  overruled,  the  appellant  moved  the 
Court  to  exclude  from  the  jury  those  parts 
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of  the  deposition  in  which  the  witness 
testifies,  that  a  paper  writing  purporting 
to  be  the  last  will  of  the  deceased,  and 
which  had  been  shewn  to  him,  as  the  wit- 
ness stated,  by  the  propounder  of  the  will 
sometime  before  the  taking  of  the  deposi- 
tions, was  in  the  hand  writing  of  the 
deceased ;  because  those  parts  of  the  deposi- 
tion are  not  legal  and  competent  evidence, 
and  are  irrelevant  and  unconnected  with 
the  issue.  The  proposition  presented  by 
the  exception,  is  whether  it  was  competent 
for  the  witness  to  give  evidence  of  the  hand 
writing  of  a  paper  shewn  to  him  previously 
by  the  appellee  as  the  will  of  the  deceased, 
without  having  the  paper  before  him  when 
he  gave  his  deposition,  or  without  distinct 
proof  that  the  paper  shewn  to  him,  was 
the  paper  offered  for  probat.  The  objec- 
tions it  seems  to  me,  go  rather  to  the 
weight  of  the  evidence  than  to  the  compe- 
tency  of    the    witness.     The    paper    when 

exhibited  for  probat,  becomes  part  of 
274      the   records    of    the    Court,     and    *it 

would  not  be  in  the  power  of  the 
party,  in  many  cases,  to  procure  the  orig- 
inal so  that  a  witness  at  a  distance  from 
the  office  where  it  was  deposited,  could  in- 
spect it  when  giving  his  testimony.  In 
such  case  he  would  necessarily  be  con- 
strained to  speak  from  his  recollection  of 
the  paper  if  formerly  examined  by  him. 
Whether  the  testimony  proved  the  identity 
of  the  paper  was  a  Question  for  the  jury. 
The  witness  had  been  cross  examined  on 
each  occasion  when  his  deposition  was 
taken.  But  no  intimation  was  given  that 
the  paper  shewn  to  and  seen  by  the  witness 
was  not  the  one  exhibited  for  probat.  Nor 
does  any  exception  appear  to  have  been  filed 
to  the  reading  of  the  depositions  or  these 
portions  of  them  before  the  jury  was  sworn. 
Under  these  circumstances  it  would  have 
operated  as  a  surprise  on  the  other  side  to 
ha^e  excluded  the  deposition  from  the  jury 
entirely.  The  weight  they  would  allow  to 
it  would  depend  upon  the  question  whether 
the  paper  spoken  of  by  the  witness  was  suffi- 
ciently identified  by  all  the  testimony  in 
the  cause,  with  the  paper  offered  for  pro- 
bat. 

Another  witness,  Elizabeth  Glenn,  hav- 
ing testified  in  her  examination  in  chief 
that  she  believed  the  paper  offered  for  pro- 
bat and  the  signature  thereto  to  be  in  the 
hand  writing  of  the  deceased ;  and  that  she 
had  seen  the  deceased  write  often,  and  had 
frequently  seen  her  hand  writing;  was 
asked  on  her  cross  examination  if  she  had 
seen  another  paper  purporting  to  be  in  the 
hand  writing  of  the  deceased.  She  an- 
swered that  she  had,  and  that  it  had  been 
shewn  to  her  by  Mr.  Harding.  And  being 
asked  if  she  did  not  say  that  the  paper  so 
exhibited  to  her  was  in  the  hand  writing 
of  the  deceased,  replied  she  had  not,  but 
thought  the  signature  to  it  was  like  the 
hand  writing  of  the  deceased.  The  appel- 
lant after  all  the  evidence  had  been  adduced 
for  the  propounder  of  the  will,  introduced 
a  witness,  Harding,  who  testified  among 
other   things  that  after  the  death   of    the 


alleged  testatrix,  having  beoomein- 

275  terested  *in  her  property  by  a  purchase 
from  her  husband,  but  which  interest 

he  had  released,  and  having  heard  of  the 
existence  of  the  paper  offered  for  probat, 
and  that  the  witnesses,  E*  Glenn  and  her 
father,  were  relied  on  to  prove  the  hand 
writing,  called  to  see  them,  and  under- 
standing from  them  that  they  were  ac- 
quainted with  the  hand  writing  of  the 
deceased,  and  that  they  had  seen  the  paper 
offered  for  probat  and  believed  it  to  be  in 
her  hand  writing,  for  the  purpose  of  test- 
ing the  accuracy  of  their  knowledge  in  re- 
gard to  the  hand  writing  of  the  deceased, 
exhibited  to  them  a  paper  which  he  had 
prepared,  imitating  the  writing  of  the  de- 
ceased and  purporting  to  be  signed  by  her. 
And  the  witness  was  then  asked  what  was 
said  by  E.  Glenn  and  her  father  in  refer- 
ence to  the  paper  so  exhibited  to  them  bj 
the  witness ;  but  the  propounder  of  the  will 
objected  to  any  answer  being  given  by  the 
witness  to  the  question ;  and  the  objection 
being  sustained  by  the  Court  no  answer  was 
given  by  the  witness;  to  which  decision 
the  appellant  excepted.  The  answer  to  the 
question  must  have  been  intended  to  con- 
tradict what  the  witness  E.  Glenn  had  said 
on  her  cross  examination,  and  so  to  im- 
peach her  credit ;  or  must  have  been  in- 
tended to  weaken  confidence  in  the  ability 
and  skill  of  the  witnesses  in  judging  of  the 
hand  writing  of  the  deceased,  by  shewing 
that  they  were  im]X)sed  upon  by  the  spuri- 
ous paper  prepared  by  the  witness  and  ex- 
hibited to  them.  It  does  not  appear  that  £. 
Glenn  alluded  to  this  paper  in  her  examina- 
tion in  chief.  The  question  before  the  jury 
was  whether  the  paper  offered  for  probat 
was  in  the  hand  writing  of  the  deceased; 
any  statements  made  at  another  time  by 
the  witness  touching  the  matter  in  issue 
and  contradicting  her  evidence  in  chief  in 
regard  to  the  paper,  to  the  hand  writing  of 
which  she  had  deposed,  would  have  been 
proper  as  tending  to  impeach  the  credit  of 
the  witness.  But  what  she  may  have  said 
about   any  other  paper  at  any  other 

276  time,  having  no  ^relation  to  the 
paper  offered  for  probat,  was  a  dis- 
tinct collateral  fact,  as  to  which  she  could 
not  be  examined  for  the  purpose  of  im- 
peaching her  testimony  by  contradicting 
her,  nor  was  it  competent  after  such  ques- 
tion was  put  and  answered  to  adduce  evi- 
dence to  contradict  the  answer.  Harris  v. 
Wilson,  7  Wend.  R.  57;  Charlton  v.  Unis, 
4  Gratt.  58.  Such  a  course  of  examinatioo 
would  raise  different  issues  and  tend  to  di- 
vert the  minds  of  the  jury  from  the  real 
enquiry  before  them;  for  if  the  statement 
so  made  in  regard  to  any  collateral  paper 
was  contradicted,  the  other  side  would  be 
authorized  to  sustain  it ;  and  so  the  gen- 
uineness of  every  collateral  paper  would  be 
put  in  issue. 

Still  less  was  it  competent  to  offer  such 
evidence  to  test  the  skill  and  abili^  of 
the  witness  to  speak  as  to  the  hand  writing 
of  the  deceased.  The  circumstances  under 
and  the  purposes  for  which  it  was  prepared 
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shew  a  design  to  circumvent  and  entrap  the 
witness  by  exhibiting  a  forged  pajier,  a 
fact  whichof  itself  justified  the  rejection  of 
the  evidence;  and  as  the  paper  so  exhib- 
ited to  the  witness  was  not  produced,  the 
evidence  would  not  have  furnished  any  test 
of  skill.  For  that  would  have  depended 
upon  the  success  with  which  the  hand  writ- 
ing of  the  deceased  had  been  intimated  in 
the  paper  exhibited  to  the  witness. 

After  the  verdict  the  appellant  moved  for 
a  new  trial  upon  the  ground  of  after  dis- 
covered testimony  unknown  to  him  when 
he  went  into  the  trial ;  and  in  support  of 
the  motion  filed  his  affidavit  in  which  after 
stating  that  he  had  made  diligent  enquiries 
for  evidence  to  prove  that  the  paper  offered 
for  probat  was  not  in  the  hand  writing  of 
the  deceased,  before  the  trial,  he  had  since 
the  trial  been  informed  and  believed 
that  the  paper  had  been  shewn  by  the  pro- 
pounder  to  twofemales  who  were  acquainted 
with  the  hand  writing  of  the  deceased  and 
would  if  examined  have  testified  that  they 
did  not  believe  the  paper  was  in  her 
277  hand  writing ;  the  *persons  referred 
to  it  appeared  resided  in  the  county 
and  within  six  miles  of  the  appellant.  This 
aflfidavit  did  not  furnish  any  ground  for 
setting  aside  the  verdict.  He  had  not  seen 
or  conversed  with  the  persons  whose  testi- 
mony is  deemed  material;  his  affidavit  is 
based  on  mere  reports  derived  from  others, 
and  there  is  nothing  to  shew  that  the  per- 
sons referred  to  would  testify  in  the  man- 
ner supposed.  Even  if  the  affidavits  of  the 
suppos^  witnesses  were  dispensed  with, 
there  should  have  been  the  affidavit  of  some 
person  who  had  seen  and  conversed  with 
them :  it  would  lead  to  endless  litigation  if 
verdicts  fairly  rendered  should  be  set  aside 
upon  a  mere  rumor  that  other  testimony 
might  be  procured.  The  controversy  had 
been  pending  in  Court  for  two  years,  the 
administrator  had  made  himself  a  party  to 
the  contest  eighteen  months  before  the  trial, 
and  the  cause  turned  upon  the  proof  of 
liand  writing.  The  parties  went  into  the 
trial  prepared  with  their  evidence  on  this 
<luestion,  and  the  testimony  supposed  to 
be  since  discovered  is  not  evidence  of  any 
se^ir  fact,  but  merely  cumulative  evidence 
bearing  upon  the  question  in  regard  to 
-which  the  parties  had  been  at  issue  from 
-the  beginning.  This  is  a  species  of  evi- 
•dence  which  has  not  generally  been  regarded 
as  a  good  ground  for  granting  a  new  trial. 
Callaghan  v.  Kippers,  7  Leigh  608. 

A  different  practice  would  hold  out  induce- 
ments to  a  negligent  or  fraudulent  suitor  to 
omit  the  use  of  proper  diligence  in  prepar- 
ing for  trial  or  to  withhold  a  portion  of  his 
testimony  until  he  had  discovered  the 
strength  of  his  adversary's  case,  with  the 
expectation  of  being  able  to  overthrow  it 
\yy  preponderating  testimony  at  a  subse- 
quent trial.  Upon  both  grounds,  the 
absence  of  any  direct  evidence  from  the  per- 
sons referred  to,  or  from  any  person  having 
communication  with  them,  and  the  charac- 
ter of  the  testimony  it  was  reported  they 
•vroald  give,  the  motion  was  properly  over- 


278  *There  was  an   additional    reason 
for  refusing  to  set  aside  the  verdict  in 

this  case.  A  motion  for  a  new  trial  is 
addressed  to  the  sound  discretion  of  the 
Court,  to  be  exercised  in  view  of  all  the 
facts  developed  on  the  trial.  Judge  Cabell, 
in  the  case  of  Callaghan  v.  Kippers,  7 
Leigh  608,  observes  that  Courts  exercise  the 
power  of  granting  new  trials  upon  the 
ground  of  after  discQvered  testimony,  rardiy, 
and  with  great  caution;  and  never  but 
under  very  special  circumstances.  The 
party  asking  its  exercise  must  sh^w  he  was 
ignorant  of  the  existence  of  the  evidence, 
that  he  was  guiltless  of  negligence,  and 
that  the  new  evidence  if  it  had  been  before 
the  jury,  ought  to  have  produced  a  different 
verdict.  In  this  case  the  bill  of  exceptions 
sets  out  the  facts  proved  at  the  trial,  which 
this  Court  held  in  the  case  referred  to,  was 
essential  in  order  that  the  appellate  Court 
might  be  furnished  with  the  means  of  as- 
certaining whether  the  Court  below  clearly 
erred.  From  this  certificate  of  the  facts  it 
appears  that  five  witnesses  introduced  by 
the  appellee  deposed  that  they  believed  the 
paper  to  be  wholly  in  the  hand  writing  of 
the  deceased.  One  of  these  was  a  magis- 
trate residing  in  her  neighbourhood;  an- 
other a  store  keeper  near  her  residence  who 
had  often  seen  her  write,  and  had  often 
received  orders  from  her,  which  she  recog- 
nized as  genuine ;  and  a  third  her  brother 
who  had  gone  to  school  with  her  for  five 
years,  had  spent  much  time  with  her  since 
she  was  a  woman,  and  some  time  since  she 
was  married,  had  corresponded  with  her 
and  knew  her  hand  writing  well.  On  the 
other  side  two  witnesses  were  examined  as 
to  this  question,  one  of  whom  would  not  at 
first  have  taken  it  to  be  the  hand  writing  of 
the  deceased,  but  upon  closer  inspection 
and  his  attention  being  called  to  the  man- 
ner in  which  some  letters  were  formed  and 
their  disconnection,  doubted  whether  it  was 
in  her  hand  writing  or  not;  so  that  his 
testimony  as  to  this  matter  could  have 

279  *no  influence.      The  second  witness 
who  did  not  believe  the  paper  to  be  in 

her  hand  writing,  was  one  of  those  who  at 
one  time  had  acquired  an  interest  in  the 
property  by  purchase  from  the  surviving 
husband,  but  the  contract  was  afterwards 
cancelled:  A  fact  which  though  it  might 
not  have  affected  his  credit  may  have  in- 
sensibly influenced  his  judgment.  If  the 
two  females  referred  to  in  the  affidavit  had 
concurred  with  this  witness  there  would 
have  been  three  witnesses  to  five  upon  the 
question  of  hand  writing ;  so  that  the  new 
evidence  reported  to  exist,  if  it  had  been 
before  the  jury,  ought  not  for  any  thing 
disclosed  by  the  record,  to  have  produced  a 
different  verdict;  for  the  weight  of  evi- 
dence on  the  question  of  hand  writing 
would  have  inclined  in  favour  of  the  ver- 
dict as  found. 

On  the  merits  the  case  is  free  from  diffi- 
culty. The  paper  on  its  face  gives  conclu- 
sive evidence  of  testamentary  intent.  It 
disposes  of  the  whole  estate,  and  states  that 
it  is  her  last  will  and   testament :  And  be- 
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ing  proved  to,  the  satisfaction  of  the  jury 
and  the  Court,  to  be  wholly  in  the  hand 
writing  of  the  testatrix,  and  being  signed 
by  her,  it  is  a  complete  statutory  disposition 
of  her  property.  That  the  jury  was  justi- 
fied by  the  evidence  in  finding  it  to  be 
wholly  in  her  hand  writing,  and  could  not 
properly  have  arrived  at  any  other  conclu- 
sion if  they  believed  the  witnesses,  appears 
from  what  has  already  been  said  in  refer- 
ence to  the  testimony  on  the  question  of 
hand  writing.  The  objections  growing  out 
of  the  appearance  of  the  paper  and  the  cir- 
cumstances attending  its  discovery,  might 
with  some  give  rise  to  suspicion ;  whilst 
others,  in  view  of  the  character  and  tem- 
perament of  this  old  woman,  her  fear  and 
distrust  of  her  besotted  husband  with  whom 
she  lived  unhappily,  and  from  whom  she 
frequently  separated,  her  repeated  declara- 
tions of  her  wish  that  no  part  of  her  prop- 
erty should  be  enjoyed  by  him,  her 
280  complaints  *that  he  had  threatened 
to  break  open  her  trunk  and  her  fears 
that  he  might  do  it,  would  probably  con- 
clude that  the  mode  adopted  to  preserve  her 
will  and  have  it  placed  in  the  hands  of  her 
brother,  was  natural  and  characteristic. 
All  this  however  is  matter  of  speculation, 
and  can  have  but  little  influence  when  it  is 
satisfactorily  shewn  that  the  paper  left  by 
her  shews  upon  its  face  a  testamentary  in- 
tent, is  a  completed  instrument,  and  is 
wholly  in  her  hand  writing.  I  think  there 
was  no  error  in  any  of  the  decisions  of  the 
Court  during  the  progress  of  the  trial, 
which  have  been  excepted  to ;  that  the  mo- 
tion for  a  new  trial  upon  both  the  grounds 
relied  on  was  properly  overruled ;  and  that 
the  sentence  should  be  affirmed. 

BAIvDWIN  and  MONCURE,  Js.,  con- 
curred in  Allen's  opinion. 

DANIEL/,  J.,  dissented.  He  thought  that 
under  the  circumstances  of  suspicion  which 
existed  in  the  case,  there  shouM  have  been 
a  new  trial  to  let  in  the  after  discovered 
evidence. 

Judgment  affirmed. 


281        Ball  &  als.  v.  Johnson's  Ex'or 

&  als. 

October  Term,  1861,  Riclimond. 

(Absent  Cabxll,  P.) 

I.  SUtnto  of  LlBiUtloiit—WlMii   It  BeffiiM  to  Ron 
agalnit  Romaliidoraien.*— The  sUtate  of    limita- 

•SUtuto  of  LlBltatloiu— When  It  BoffiiM  to  Run 
•l^lnst  Remalndennen.— In  Merrittv.  Hnsrhes.  M  W. 
Va.  968,  16  S.  £.  Rep.  66,  it  Is  said:  "It  is  a  prlaciple 
eversrwhere  admitted  that  the  possession  of  a  ten- 
ant for  life  is  not  adverse  to  the  remainderman  or 
reversioner,  and  therefore  the  statute  does  not  be- 
ffin  to  mn  aaralnst  them  until  the  end  of  the  life  es- 
tate. Hutch.  Land  Titles,  sec.  863;  Anr.  Ldm.  SS 
871,  872:  Jackson  ▼.  Schoonmaker.  4  Johns.  880;  Co. 
Litt.  340b;  Wood,  Lim.  687;  Tyler.  Eject.  988,  946: 
Merritt  ▼.  Smith,  6  Leiarh  498:  l  Rob.  Pr.  (New)  606, 


tions  does  not  commence  to  mn  against  the  own- 
ers of  the  remainder  in  slaves  In  favour  of  the 
purchaser  of  the  life  estate,  nntii  the  death  of  the 
life  tenant. 

a.  Chancery  Practlofr-PrMttfliirtloo  as  to  Parties-Case 
at  Bar. -In  a  bill  by  persons  claiming  to  be  lega- 
tees or  assisuees  of  legatees,  aflrainst  defendanu 
as  other  lesratees  and  assignees  of  legatees,  onder 
the  same  will,  for  distribution  of  the  slaves  be- 
queathed to  the  legatees  Jointly,  the  presnmption 
is,  in  the  absence  of  all  pleading  and  proof  to  the 
contrary,  that  the  persons  made  parties  to  tbe 
suit  as  legatees  are  not  fictitious  persons,  or  mere 
pretenders  to  the  characters  assumed  in  the  pro- 
ceedings. 

3.  8aBM— Want  of  Proper  Parties  Case  at  Bar.-In 
snch  case,  the  case  being  a  proper  one  npon  its 
merits,  for  distribntion  of  the  subject  amongst 
those  entitled  thereto,  the  bill  shonld  not  be  dis. 
missed  for  want  of  parties,  or  of  proof  that  the  par- 
ties were  what  they  professed  to  be;  bnt  the  Court 
shonld  direct  the  plain tifEs  to  amend  their  bill  and 
make  the  proper  parties,  and  shonld  direct  a  com- 
missioner to  ascertain  and  report  the  persons  en- 
titled to  the  several  distribative  shares. 

In  March  1844  a  bill  was  filed  in  the 
Circuit  court  of  King  William  county,  in 
which  the  plaintiffs  stated  themselves  to 
be  Peggy  Minor,  widow  of  Richard  Minor 
dec'd,  and  who  before  her  marriage  was 
Peggy  Powers,  Richard  Gwathmey,  sheriff 
and  committee  of  the  estate  of  James 
Powers  deceased,  and  Samuel  B.  Lips- 
comb, who  claimed  as  purchaser  from 
Delila  and  Sally  Powers,  children  of  Wil- 
liam Powers  deceased.  The  bill  charged 
that  David  Powers,  after  providing  for  the 
payment  of  his  debts,  left  the  remainder  of 
his  property  to  his  wife  for  her  life,  and 
at  her  death  to  be  equally  divided  among 
his  eight  children  and  the  child  of  his  wife 

by  a    former    husband,    who  was  to 
282      share  equally  with  *his  own  children 

That  the  plaintiff  Peggy  Minor  was 
one  of  the  children,  that  Gwathmey  was 
the  representative  of  James  Powers  de- 
ceased, who  was  another  of  them,  and  that 
Lipscomb  claimed  the  interest  of  William 
Powers,  another  child  of  David,  by  pur- 
chase from  Delila  and  Sally  Powers,  the 
children  of  William;  and  the  deeds  from 
them  to  him  were  made  exhibits  with  the 
bill.  That  among  the  negroes  left  by 
David  Powers  to  his  wife  for  life,  was  one 
named  Esther,  who  had  since  had  some 
four  or  five  children.  That  Mrs.  Powers 
sold  her  life  estate  in  this  slave  to  Christo- 

Eher  Johnson,  who,  as  plaintiffs  had  heard, 
ad  purchased  the  interest  of  several  of  the 
legatees  in  said  slave.  That  Johnson  died 
in  possession  of  said  slave  and  her  in- 
crease, in  the  life  time  of  Mrs.  Powers, 
who   had   since  died.    That  there  has  been 

610;  8  Washb.  Real  Prop.  182,  188;  BaU  v.  JokMtn^  S 
Oratt.  aw." 

See  also,  in  accord,  Hope  v.  N.  &  W.  R.  Co.,  n  Va. 
888;  Efflnger  v.  Hall,  81  Va.  100:  Davis  v.  Tebhs,6l7a 
606:  Hannon  v.  Honnihan,  86  Va.  489, 18S.  £.  Rep  VRx 
Central  Land  Co.  v.  Laidley.  88  W.  Va.  148.  ^  S.  E. 
Rep.  64:  Beattie  v.  Wilkinson,  86  Fed.  Rep  9»,  all 
citing  the  principal  case. 
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no  division  of  this  slave  and  her  increase, 
bttt  that  they  were  then  in  the  possession 
of  one  or  more  of  Johnson's  legatees. 

The  bill  stated  that  the  names  of  the 
other  legatees  of  David  Powers  were  Thomas 
Toler  and  Sally  his  wife,  who  was  Sally 
Powers,  Polly  Reid,  who  was  the  daughter 
of  Mrs.  Powers  by  her  first  husband,  Rich- 
ard Gwathmey,  sheriff  and  committee  ad- 
ministrator of  David  Powers  deceased,  and 
also  of  Alexander  Powers,  Betsey  Powers, 
and  Catharine  Allen  who  was  Catharine 
Powers,  and  Fielding  Slater,  who  claimed 
as'  purchaser  of  the  interest  of  Thomas 
Toler  and  Sally  his  wife.  And  making 
these  and  the  surviving  executor  of  Chris- 
topher Johnson,  and  his  legatees,  parties 
defendants,  they  asked  for  a  discovery  of 
the  names,  sexes  and  ages  of  the  children 
of  Ksther,  and  for  a  division  of  the  said 
slaves  either  by  a  sale  or  in  kind ;  for  their 
share  of  the  hires  of  said  slaves  since  the 
death  of  Mrs.  Powers;  and  for  general 
relief. 

Sherwin  McRae,  the  surviving  executor 
of  Johnson,  and  the  guardian  of  his  two 
younger  children,  answered  the  bill  for 
himself  and  his  wards.  He  stated 
283  that  the  ^slaves  left  by  Christopher 
J'ohnson  had  been  distributed  among 
his  legatees.  That  the  bequests  of  the 
slaves  were  absolute  and  unconditional, 
recognizing  no  property  or  title  in  any 
other  person.  That  l^sther  was  in  the  pos- 
session of  Johnson  many  years  before  his 
death ;  and  that  she  and  her  children  have 
been  in  possession  of  his  legatees  ever 
since;  a  possession  which  had  been  quiet 
and  undisturbed,  and  adversary  to  all 
the  world.  That  this  possession  had  con- 
tinued more  than  five  years  in  Chris- 
topher Johnson  before  his  death,  and 
he  died  in  1832 ;  and  had  continued  ever 
since  in  those  claiming  tinder  him.  And 
they  therefore  relied  on  the  statute  of  limi- 
tations. He  further  stated  that  Esther  and 
her  children  were  with  other  slaves  be- 
queathed by  Christopher  Johnson  to  his 
wife  for  her  life,  and  then  to  his  three 
youngest  children ;  and  had  been  divided 
amongst  them  according  to  the  will.  And 
he  caSed  for  proof  of  the  identity  of  the 
Ksther  mentioned  in  the  bill  with  the  slave 
in  the  possession  of  Johnson,  and  be- 
queathed by  his  will ;  and  strict  proof  of 
the  title  of  the  plaintiffs  in  all  other  re- 
spects. And  it  was  objected  that  the  ad- 
ministrator or  executor  of  William  Powers 
was  not  a  party  to  the  suit. 

It  appears  from  the  evidence  that  David 
Powers  died  previous  to  July  1806,  and  that 
a  negro  girl  named  Ksther  was  allotted  to 
Mrs.  Powers,  as  a  part  of  her  distributable 
interest  in  her  husband's  estate.  That 
some  time  afterwards,  the  time  is  not 
stated,  but  it  was  previous  to  1825,  Mrs. 
Powers  sold  her  life  estate  in  this  slave  to 
Christopher  Johnson,  and  that  since  John- 
son's purchase  of  her,  all  her  children,  five 
in  number,  have  been  born.  Johnson 
seems  also  to  have  purchased  out  the  inter- 
est of  some  of    the   remaindermen   in   this 


slave.  And  in  1832  he  bequeathed  these 
slaves  to  his  three  youngest  children. 
Mrs.  Powers  died  in  1843. 

The  cause    came    on  to  be  heard  in  May 
1846,  when  the  Court  dismissed   the   plain- 
tiffs' bill  with  costs. 

284  *At   the   same   term  of    the   Court 
there  was  an  application  for  a  rehear- 
ing of  the  cause  on  the  ground  of  after  dis- 
covered   evidence,     and    the    affidavits    of 
several  witnesses  were  filed  with  the  peti- 
tion,  to  prove  that  Johnson  had  only  a  par- 
tial interest    in   the  slaves.     But  the  Court 
refused  to  rehear  the  cause.     And  thereupon 
the  plaintiffs,  (one  of  whom,  Peggy  Minor, 
had  married  Achilles  Ball,)   applied  to  this 
Court  for  an  appeal,  which  was  allowed. 

Lyons,  for  the  appellants,  insisted,  that 
their  title  to  an  interest  in  the  slaves  was 
fully  made  out.  And  that  Mrs.  Powers  the 
life  tenant,  having  lived  until  1843,  until 
that  time  the  ]X)ssession  of  the  purchaser 
from  her  and  those  claiming  under  him, 
was  not  adversary  but  under  her  title ;  and 
therefore  that  the  statute  of  limitations 
was  no  bar.  He  referred  to  I/ynch  v. 
Thomas,  3  Leigh  682;  Merrit  v.  Smith,  6 
Id.  486. 

Daniel,  for  the  appellees,  insisted, 
1st.  That  the  answer  having  put  in  issue 
the  identity  of  both  the  plaintiffs  and  the 
property  claimed,  that  identity  must  be 
proved ;  and  that  there  was  a  total  absence 
of  proof  that  the  plaintiffs  were  the  persons 
whom  they  claimed  to  be.  So  there  was  no 
proof  of  the  assignment  to  Lipscomb.  And 
upon  the  necessity  of  proof  of  the  assign- 
ment, he  referred  to  Corbin  v.  Emmerson, 
10  Leigh  663 ;  Tennant  v.  Patton,  6  Leigh 
229. 

He  insisted  further,  if  there  had  been 
proof  of  the  title  of  the  assignors  and  of 
the  assignment,  that  Lipscomb  was  not  the 
proper  party  to  sue,  but  William  Powers' s 
administrator.  And  he  insisted  that  the 
joinder  of  an  improper  party  was  fatal. 
For  which  he  cited  Cuff  v.  Platall,  3  Cond. 
Eng.  Ch.  R.  651 ;  Makepeace  v.  Haythome, 
Id.  652;  King  of  Spain  v.  Machado,  Id.  643; 
Dickenson  v.  Davis,  2  Leigh  401. 

285  »BALDWIN,  J.,  delivered  the  opin- 
ion  of  the  Court. 

It  appears  to  the  Court  that  the  slave 
Esther,  in  the  proceedings  mentioned,  was 
the  property  of  David  Powers  deceased,  in 
his  life  time,  and  was  by  his  last  will  and 
testament  bequeathed  to  his  wife  Elizabeth 
Powers  during  the  term  of  her  natural  life, 
and  after  her  death  in  remainder  jointly  to 
his  eight  children  therein  named  and  the 
daughter  of  his  said  wife  by  a  former  hus- 
band :  That  Christopher  Johnson,  the  father 
of  some  of  the  appellees,  purchased  from 
the  said  Elizabeth  Powers  her  life  estate  in 
the  said  slave,  and  also  purchased  the  un- 
divided interest  therein  of  some  of  the  leg- 
atees in  remainder,  but  whose  or  how  many 
does  not  certainly  appear.  That  the  said 
Johnson  at  the  time  of  his  purchase  from 
the  said  Elizabeth  Powers,  acquired  posses- 
sion   of  said   slave,    and   held  her  and  her 
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increase  until  his  death ;  and  that  since  his 
death  she  and  her  increase  have  been  held 
by  his  widow  during  her  life,  and  since  her 
death  by  some  of  his  children  and  leg^atees, 
under  his  will.  That  the  said  Elizabeth 
Powers  died  a  year  and  some  months  before 
the  institution  of  this  suit,  and  thereupon 
her  life  estate  which  she  had  sold  to  the 
said  Christopher  Johnson  was  determined ; 
and  those  claiming  under  him  have  thence- 
forth had  no  interests  in  the  subject,  be- 
yond those  acquired  by  the  said  Christopher 
Johnson  by  purchase  from  some  of  the 
legatees  in  remainder  as  aforesaid. 

And  the  Court  is  of  opinion,  that  the 
legatees  in  remainder  of  the  said  David 
Powers,  whose  interests  in  the  subject  were 
not  purchased  by  the  said  Christopher 
Johnson,  had  no  cause  of  action  or  suit  to 
recover  the  same  until  the  determination  of 
the  life  estate  by  the  death  of  the  said  Eliz- 
abeth Powers,  until  which  time  the  posses- 
sion of  the  said  Christopher  Johnson,  and 
of  those  claiming  under  him,  was  not 
adversary  to,  but  consistent  with,  and  in 
support  of,  the  title  in  remainder :  And  the 

persons  so  entitled  are  not  therefore 
286      ^barred  by  the  statute  of  limitations ; 

nor  does  the  lapse  of  time  furnish 
any  presumption  against  their  right  to  re- 
cover their  respective  interests  in  the  sub- 
ject. 

It  also  appears  that  the  object  of  this  suit 
is  to  obtain  distribution  amongst  those  en- 
titled in  remainder  of  the  said  slave  Esther 
and  her  increase,  and  of  their  hires  since 
the  expiration  of  the  life  estate.  The  bill 
purports  to  make  as  the  proper  parties 
thereto,  some  as  plaintiffs  and  the  rest  as 
defendants,  those  interested  in  the  subject, 
whether  as  legatees  or  as  representing  or 
deriving  title  from  legatees :  And  it  repre- 
sents that  the  said  Esther  and  her  increase 
are  in  possession  of  some  one  or  more  of  the 
heirs  and  legatees  of  the  said  Christopher 
J'ohnson,  and  it  makes  them  and  his  sur- 
viving executor  defendants;  and  it  further 
represents  that  the  plaintiffs  have  heard 
that  the  said  Johnson  in  his  life  time  pur- 
chased the  interests  of  some  of  the  legatees 
in  remainder. 

And  the  Court  is  of  opinion  that  the  par- 
ties in  this  suit,  both  plaintiffs  and  defend- 
ants, are  to  be  treated  as  occupying  the 
position  of  persons  claiming  a  common  right 
in  the  same  subject,  derived  from  the  same 
original  source :  and  the  jurisdiction  of  the 
Court  is  invoked  for  the  purpose  of  causing 
the  proper  distribution  in  severalty  to  be 
made  amongst  them.  There  is  no  conflict, 
so  far  as  yet  appears,  of  pretensions  in  the 
cause  in  regard  to  the  ownership  of  the 
several  distributive  shares;  and  if  there 
be  any  difficulty  in  making  the  distribution 
sought,  it  must  arise  from  mere  absence  of 
proof  as  to  the  identity  of  persons  made 
parties  as  legatees,  or  as  to  the  representa- 
tive character  of  parties  in  relation  to 
deceased  legatees,  or  as  to  the  fact  of  assign- 
ment to  parties  claiming  to  be  purchasers 
from  legatees.  These  are  matters  in  which 
the    appellees    have    no    interests    beyond 


those    acquired    by    the    said    Christopher 

Johnson  in  his  life  time.     The  distributive 

shares   in  point  of  number  are  fixed, 

287  and  the  persons  to  take  them*re8pec- 
tively  designated   by   the  will  of  the 

said  I>a.vid  Powers.  To  such  of  the  shares 
as  were  purchased  by  said  Christopher, 
when  ascertained,  the  appellees  or  some 
of  them  will  as  his  representatives  be  en- 
titled :  but  their  shares  cannot  be  enlarged 
or  diminished  by  any  failure  of  proof  as  to 
other  distributive  shares  not  acquired  by 
their  testator.  The  only  legitimate  conse- 
quence of  a  failure  of  proof  as  to  some  of 
the  distributive  shares  would  be  to  suspend 
the  action  of  the  Court  in  the  disposition 
thereof  until  the  defect  be  supplied ;  and  it 
is  the  province  of  the  Court  to  direct  the 
proper  steps  to  be  taken  for  that  purpose. 
It  could  furnish  no  good  reason  for  dismiss- 
ing the  suit,  and  thereby  defeating*  the 
rights  of  parties  who  appear  to  be  entitled 
to  other  distributive  shares.  The  presump- 
tion is,  in  the  absence  of  all  pleading  or 
proof  to  the  contrary,  that  the  persons  made 
parties  to  the  suit  as  legatees,  or  personal 
representatives  of  legatees  named  in  the 
will,  are  not  fictitious  persons  or  mere  pre- 
tenders to  the  characters  assumed  in  the 
proceedings ;  and  this  presumption  is  ap- 
plicable to  most  of  the  parties  in  the  cause. 
It  is  only  in  reference  to  parties  claiming 
as  entitled  to  distributive  shares  by  pur- 
chase that  the  proceedings  and  proofs  are 
defective :  these  are  the  plaintiff  JLipscomb, 
the  defendant  Slater,  and  the  appellees  as 
representatives  of  Christopher  Johnson. 
Lripscomb  claims  the  share  of  the  legatee 
William  Powers  deceased,  by  purchase  from 
Delila  and  Sally  Powers  his  children ;  but 
the  said  Delila  and  Sally,  and  the  personal 
representatives,  if  any,  of  the  said  William 
Powers  deceased,  are  not  made  parties 
either  as  plaintiff^  or  defendants,  and  there 
are  no  averments  or  proofs  tending  to 
shew  that  the  distributive  share  of  the  said 
William  Powers  became  vested  in  his  said 
children ;  nor  is  there  any  evidence  of  the 
execution  of  the  papers  purporting  to  be  as- 
signments from  them  to  the  said  Lipscomb. 
The  defendant  Slater  is  stated  in  the 

288  bill    to    claim    by  *purchase,    as  the 
plaintiffs    have    been    informed,  the 

interests  of  the  defendants  Thomas  Toler 
and  Sally  his  wife  one  of  the  legatees  named 
in  the  will ;  but  neither  Slater  nor  Toier 
and  wife  have  answered,  and  there  is  no 
evidence  of  such  purchase.  The  appellees, 
or  some  of  them,  as  representatives  of 
Christopher  Johnson,  are  entitled  to  snch 
of  the  distributive  shares  as  he  may  have 
acquired  by  purchase  from  legatees;  but 
such  of  his  representatives  as  have  an- 
swered are  silent  upon  that  subject,  and  no 
written  or  other  definite  evidence  in  rela- 
tion to  it  has  as  yet  been  produced. 

The  case  being  a  proper  one  upon  its 
merits  for  distribution  of  the  subject 
amongst  those  entitled  thereto,  and  as  such 
distribution  must  be  accomplished  throngli 
the  agency  of  one  or  more  commissioners, 
the  decree  upon  the  hearing  ought  of  coarse 
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to  have  been  interlocutory  only,  and  to 
have  directed  the  meaaurea  requisite  for 
supplying  the  defects  above  mentioned  in 
the  pleadings  and  proofs.  For  this  purpose 
the  0>urt  ought  to  have  directed  the  plain- 
tiffs to  amend  their  bill,  and  make  the 
proper  additional  parties,  and  a  commis- 
sioner or  commissioners  to  ascertain  and 
report  the  persons  entitled  to  the  several 
distributive  shares,  the  number,  sexes, 
names  and  ages  of  the  slaves  and  tiieir  es- 
timated values,  the  hires  of  them  accruing 
since  the  expiration  of  the  life  estate,  and 
the  persons  accountable  therefor,  with  the 
credits  to  be  allowed  for  charges  incurred 
since  that  time  in  the  care  and  maintenance 
of  any  of  tender  years,  or  otherwise  inca- 
pable of  labour,  and  to  ascertain  and  report 
whether  the  slaves  could  be  distributed  in 
kind,  and  if  so,  to  apportion  the  respective 
shares  of  the  persons  entitled.  And  upon 
the  coming  in  of  such  report,  it  would 
have  been  proper  for  the  Court  by  its  further 
directions  to  accomplish  a  distribution  of 
the  slaves  in  kind,  or  of  the  proceeds  of  a 
sale  of  them,  if  that  should  be  necessary ; 
and  finally  to  dispose  of  the  cause  accoM- 
ing  to  the  rights  of  the  parties.  • 

289  *The  Court  is  therefore  of  opinion, 

that  the  decree  of  the  Circuit  court 
dismissing  the  bill  of  the  plaintiffs  is 
erroneous.  Reversed  with  costs,  and  re- 
manded with  instructions  to  reinstate  the 
cause,  and  proceed  according  to  the  princi- 
ples above  declared. 

Decree  reversed. 


Vance  v.  McLaughlin's  Adm'r. 

October  Term,  1851,  Richmond. 

(Absent  Cabkli^  P.) 

I.  PvreKgn  Attschaieat— Wife's  InterMt  as  Lcffatae  In 
Hands  of  Bzecutor.*— A  wife's  interest  as  legatee  in 
her  father's  estate,  in  the  hands  of  the  executor, 
may  be  snbjected  by  the  creditor  of  her  hnsband, 
by  a  proceedinsr  by  foreign  attachment,  when  the 
husband  resides  out  of  the  state. 

a.  Sane— 5aaie— Service  of  Process— Death  of  Husband 
Pendlnir  Procoedlngs.t--Thon8rh  the  service  of  proc- 

•OamlshiiMot— Personal  Representatives.— But  that 
a  personal  representative  cannot  be  gamisheed,  see 
Whitehead  v.  Ck>leman.  81  Gratt  784.  and  footrnots, 

tHnsbaad  and  WMe— Separate  Bantings  of  Wlfe- 
Rlfriits  of  Husband's  Creditors.— Creditors  of  the 
bnaband  have  a  riarht  to  seize  the  earnings  of  the 
wife  by  process  against  the  husband,  before  they 
are  reduced  into  possession  by  the  husband;  but 
are  liable  to  be  defeated  in  such  proceeding  by  the 
death  of  the  husband  before  they  are  reduced  to 
poasession,  as  in  such  case  they  would  survive  to  the 
vrlfe.  Bailey  v.  Gardner,  81  W.  Va.  04,  citing  the 
principal  case  at  pages  08,  99,  5  S.  E.  Rep.  888.  See 
monographic  note  on  "Husband  and  Wife"  appended 
to  deland  v.  Watson,  10  Oratt  180. 

$I>acraes— irregularities— When  Immaterial.— irreg- 

nlarities  in  a  decree  which  do  not  injure  the  appel- 
lant are  not  sufficient  grounds  for  reversing  it 
This  proposition  of  the  principal  case  is  cited  and 


ess  upon  the  executor  creates  a  lien  upon  the 
wife's  interest  in  favour  of  the  creditor,  yet  if 
the  husband  dies  pending  the  proceedings,  leav- 
ing his  wife  surviving  him,  the  lien  of  the  creditor 
is  defeated,  and  the  property  belongs  to  the  wife. 
3.  Decrees— Irregularities— When  lmmaterlal4— Irreg- 
ularities in  a  depree  which  do  not  injure  the  appel- 
lant are  not  sufficient  grounds  for  reversing  it. 

This  was  a  proceeding  by  foreign  attach- 
ment in  the  County  court  of  Hampshire, 
commenced  in  April  1830  by  William  Vance 
against  John  Collins  as  an  absent  debtor 
and  William  McLaughlin  executor  of  Daniel 
Mcl/aughlin  deceased,  as  a  home  defendant, 
in  which  the  plaintiff  sought  to  subject  the 
interest  of  the  defendant  Collins  in  right 
of  his  wife,  in  the  estate  of  her 
290  *late  father  Daniel  Mcl^aughlin,  to 
the  satisfaction  of  his  debt.  The  bill 
was  afterwards  amended  and  all  the  legatees 
of  Daniel  McLaug'hlin  were  made  parties ; 
and  an  account  of  the  administration  of 
William  McLaughlin  on  the  estate  of  his 
testator  was  taken,  which  ascertained  the 
amount  in  his  hands  to  which  Collins  and 
wife  were  entitled,  to  be  106  dollars  85  cents 
with  interest  on  88  dollars  2  cents  a  part 
thereof,  from  the  21st  of  September  1833 
until  paid. 

In  1834,  though  the  death  of  the  executor 
William  McLaughlin  was  not  suggested, 
the  suit  was  revived  against  Daniel  Mc- 
Laughlin as  administrator  de  bonis  non 
with  the  will  annexed  of  Daniel  Mc- 
Laughlin deceased.  And  in  1837  there  was 
a  decree  against  Collins  for  the  amount  of 
the  debt  due  the  plaintiff,  viz :  80  dollars  39 
cents,  with  interest  on  75  dollars  a  part 
thereof,  from  the  14th  of  May  1817  until 
paid;  and  there  was  a  personal  decree 
against  Daniel  McLaughlin  the  adminis- 
trator for  the  amount  reported  to  be  in  the 
hands  of  William  McLaughlin  due  to  Col- 
lins and  wife.  From  this  decree  Mc- 
Laughlin applied  to  the  Circuit  court  of 
Hampshire  for  an  appeal,  which  was  al- 
lowed. 

In  1838  the  cause  came  on  to  be  heard  in 
the  Circuit  court,  when  the  decree  of  the 
County  court  was  reversed,  and  the  cause 
was  retained  for  further  proceedings. 
Whilst  the  case  was  pending  in  the  Circuit 
court  the  defendant  Collins  died,  leaving 
his  wife  surviving  him.  And  without  a 
revival  of  the  cause  against  the  representa- 
tives of  Collins  and  William  McLaughlin, 
it  came  on  to  be  heard  in    September   1840, 

approved  in  Dower  v.  Church,  21  W.  Va.  51 :  Elliot  v. 
Trahern,  35  W.  Va.  647,  U  S.  £.  Rep.  287,  and  in 
MiUer  y.  Rose,  21  W.  Va.  202,  it  is  said:  "It  is  well 
settled  that  to  entitle  a  party  to  obtain  and  prose- 
cute a  writ  of  error  or  appeal  in  this  court,  he  must 
not  only  be  a  party  to  the  controversy,  hut  the 
record  must  affirmatively  show  that  he  has  been 
prejudiced  by  the  order,  judgment  or  decree  from 
which  the  writ  of  error  or  appeal  is  taken.  Super- 
visors V.  Gorrell,  20  Gratt  484;  Shrewsbury  v. 
Miller,  10  W.  Va.  115;  Richardson  v.  Donehoo,  16  W. 
Va.  685."    See  also,  Eib  v.  Pindall,  5  Leigh  100. 

See  monographic  note  on  ''Decrees"  appended  to 
Evans  v.  Spurgin,  11  Oratt  615. 
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when  the  Court  dismissed  the  bill,  with 
costs  to  the  defendant  Daniel  Mcl/aughlin 
administrator  of  William  Mcl^aughlin  ex- 
ecutor of  Daniel  McLaughlin.  And  it 
appearing  that  the  plaintiff  had  issued  exe- 
cution upon  the  decree  of  the  County  court, 
and  made  the  money  out  o^  the  defendant 
Daniel  McLaughlin  before  the  appeal 

291  was    allowed,  *the    Court   gave    Mc- 
Laughlin a  decree  against   him   for 

the  sum  of  125  dollars  27  cents,  the  amount 
so  made,  with  interest  thereon  from  the 
21st  day  of  April  1837,  that  being  the  re- 
turn day  of  the  execution.  From  this 
decree  Vance  applied  to  this  Court  for  an 
appeal,  which  was  allowed. 

Cooke,  for  the  appellant. 
Patton,  for  the  appellee. 

DANIEL,  J.,  delivered  the  opinion  of 
the  Court. 

The  Court  is  of  opinion,  that  the  rights 
and  interests  of  the  absent  defendant  Col- 
lins in  and  to  the  share  of  his  wife  in  the 
personal  estate  of  her  father  in  the  hands 
of  the  executor  William  McLaughlin,  were 
liable  to  be  proceeded  against  and  charged 
by  the  creditors  of  said  Collins,  by  way  of 
foreign  attachment;  and  consequently  that 
the  proceedings  in  this  case  were  properly 
commenced. 

The  Court  is  however  also  further  of 
opinion,  that  the  commencement  of  such 
proceedings  by  the  creditor  of  the  husband 
are  not  in  legal  contemplation  equivalent 
to  the  reduction  into  possession  by  the  lat- 
ter of  the  subject  sought  to  be  charged,  but 
creates  only  alien  in  favour  of  the  creditor, 
which  is  liable  to  be  defeated  by  the  hus- 
band's dying  pending  the  proceeding,  leav- 
ing his  wife  surviving  him.  That  by  the 
death  of  Collins  during  the  progress  of  the 
suit  the  whole  right  to  his  wife's  share  in 
the  property  or  balance  in  the  hands  of  the 
executor  of  her  father  devolved  on  her;  and 
that  the  right  of  the  creditor  Vance  to  have 
his  demand  satisfied  out  of  it,  terminated 
with  the  life  of  his  debtor. 

The  Court  is  also  further  of  opinion,  that 
though  it  was  not  regtilar  to  render  a  final 
decree  without  first  reviving  the  cause 
against  the  representative  of  Collins,  or  to 
give  a  decree  for  costs  in  favour  of  Daniel 
McLaughlin  as  administrator  of  Wil- 

292  Ham  McLaughlin  executor  of  *Daniel 
McLaughlin,  yet  that  these  irregular- 
ities do  not  under  the  circumstances  of  the 
case  constitute  sufficient  grounds  for  the 
reversal  of  the  decree. 

The  Court  is  therefore  of  opinion,  to 
affirm  the  decree  with  costs  &c.  to  the  ap- 
pellee. 

Decree  affirmed. 


Fleming  &  als.  v.  Boiling  &  als. 

October  Term.  1861,  Richmond. 

(Absent  Caselu  P.) 

Piosl  Pecrew    Order'5us|>eiidliig~Bftect.<'— A  decree 
which  passes  upon  the  whole  subject  in  issue  so 

*Pliisl  Decrees— Effect  of  Order  5iM|ieiidliiir*— Aflnal 

decree  is  not  coaverted  into  an  interlocutory  de- 


as  to  be  final  in  its  nature,  is  not  converted  into 
an  interlocutory  decree  by  the  addition  thereto 
of  an  order  saspendinsr  the  decree  as  to  the 
amount  of  an  item  of  the  account  inyolved  In  the 
cause,  until  the  decision  of  another  suit  bronffht 
by  another  party  against  both  the  plaintifls  and 
defendants  in  the  first  suit,  in  which  the  amount 
of  that  item  is  claimed  by  the  plaintiff. 

Thomas  M.  Fleming  of  the  county  of 
Goochland,  died  in  1801,  leaving  a  widow 
and  three  infant  children.  By  his  will  he 
gave  his  land  to  his  wife  for  her  life,  and 
at  her  death  to  his  children.  He  emanci- 
pated his  ulaves,  except  those  he  had  re- 
ceived by  his  wife ;  and  these  he  gave  to 
her.  And  he  appointed  several  executors, 
of  whom  Eklward  Boiling,  the  brother  of 
Mrs.  Fleming,  alone  qualified. 

Boiling  seems  to  have  acted  not  only  as 
executor,  but  as  agent  for  Mrs.  Fleming 
for  a  number  of  years.  The  stock  on  the 
farm  and  the  household  furniture,  he 
293  left  *on  the  farm  for  the  use  of  Mrs. 
Fleming,  according  to  the  directions 
of  the  will;  and  he  sold  all  the  slaves 
emancipated  by  the  will,  and  applied  the 
proceeds  of  sale  to  the  payment  of  debts. 
Some  of  these  slaves  he  sold  at  private  sale, 
and  two  of  them  he  seems  to  have  purchased 
back  himself,  selling  them  as  was  insisted 
in  the  progress  of  the  cause,  at  much  less 
than  they  would  have  brought  at  auction. 

In  1815  Mrs.  Fleming  and  her  children 
instituted  this  suit  in  the  late  Chancery 
court  at  Richmond,  against  Boiling,  as  ex- 

cree  by  addinsr  thereto  an  order  sospendluf  the 
decree  as  to  a  part  of  the  account  involved  in  the 
cause.  Nelson  v.  Jennings,  S  P.  &  H.  ttl,  citinr 
the  principal  case. 

Decrees— When  Plnsl— When  loterleartMy.  — 'The 
distinction  between  final  and  interlocutory  decrees 
has  been  a  subject  of  frequent  discussion  before 
this  tribunal,  and  is  now  well  established  by  the 
decisions  of  the  court.  In  Cocke's  Adm*r  r.  OUpln. 
1  Rob.  R.  90, 46,  JuDOB  CABELL,  adopting  the  laoffuage 
of  Judos  Cabb  in  Harvey  A  Wife  v.  Branson.  1 
Leiffh  108,  said  :  'When  a  decree  makes  an  end  of 
a  case,  and  decides  the  whole  matter  in  controversy, 
costs  and  all,  leaving  nothing  further  for  the  court 
to  do,  it  is  certainly  a  final  decree.*  And  in  the 
same  case,  p.  27-B,  Jxnxss  Baldwin  said :  'Where 
the  further  action  of  the  court  In  the  cause  is  neces- 
sary to  give  completely  the  relief  contemplated  by 
the  court,  then  the  decree  is  to  be  regarded  not  as 
final  but  as  interlocutory.'  Here  we  have  very 
briefiy  and  clearly  presented  the  characteristic 
features  of  a  final  and  an  interlocutory  decree  :  and 
the  definitions  thus  given  have  been  approved  and 
adopted  by  this  court  in  the  subsequent  case  of 
JFUmino  A  al$.  v.  BolUno  <t  aU.,  8  OratL  SW.  Mov- 
CUBS,  J.,  delivering  the  opinion  of  the  court"  Am- 
brouse  v.  Keller,  22  Oratt  774. 

As  approving  the  definitions  above  laid  down,  the 
principal  case  was  also  cited  in  Ryan  v.  McLeod.  B 
Gratt.  877,  881 :  Jameson  v.  Jameson,  86  Vs.  Si  9  & 
£.  Rep.  480:  Series  v.  Cromer,  88  Va.  4tt,  18S.  B.  Rep. 
860 :  SUte  v.  Hays.  80  W.  Va.  180, 8  S.  E.  Rep.  181 :  /tos<- 
noU  to  Rogers  v.  Strother,  27  Oratt.  417.  where 
many  cases  are  collected. 

Other  cases  adopting  the  definitions  given  abore 
are  Battaile  v.  Maryland  Hospital.  76  Va.  6S:  Jolia- 
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ecator  of  Thomas  M.  Fleming,  and  his  offi- 
cial sureties.  In  their  bill,  after  stating 
the  provisions  of  the  will  and  the  qualifica- 
tion of  Boiling,  thej  charge  that  he  received 
and  disposed  of  the  crops  grown  on  the  land 
for  a  number  of  years,  sold  a  large  number 
of  slaves,  and  that  he  had  failed  to  apply 
the  funds  which  came  to  his  hands  to  the 
payment  of  the  debts  of  the  estate,  and  had 
not  settled  his  accounts.  And  they  pray 
for  a  settlement  of  the  account,  that  the 
executor  may  be  compelled  to  apply  the  as- 
sets in  his  hands  to  the  payment  of  the 
debts  of  the  estate;  and  that  the  balance 
remaining  after  discharging  the  debts  may 
be  paid  over  to  them ;  and  for  general  re- 
Uef. 

Boiling   and   his   sureties   answered  the 
bill ;  and  the  accounts  were   referred   to   a 
commissioner.    The  report  of  the  commis- 
sioner was  twice  recommitted.    In  the  third 
report,  which  was  returned  in  January  1826, 
the    commissioner    made  alternate    state- 
ments, presenting   the  views  of  the  plain- 
tiffs   and  defendants.     On   this  last  report 
the  controverted  questions  were  reduced  to 
three :  one   was  in   relation  to  the  price  of 
the   slaves  sold   by  the  executor  at  private 
sale;  another  was   in   relation   to   a   debt 
which    the  executor  claimed  to  have  been 
due    to   him   from  Thomas  M.  Fleming  at 
his  death ;  and  the  third  was  in  relation  to 
a  credit  claimed  by  the  executor  for  a   sum 
of  money  paid  to  James  Lyle  on  account  of 
a   debt   due   to   him  by  Thomas  M. 
294      Fleming   in    his    lifetime.     '^It     ap- 
peared   that    a   certain    William    R. 
Fleming  had  in  December  1806,  executed  to 
the  executor  Boiling,  his  bond  for  ;f226.  for 
slaves  purchased  by  him ;  and  that  Boiling 
had  assigned  this  bond  to  I^yle  in  part  dis- 
charge  of   the   debt  due  from  Thomas  M. 
Fleming   to   Lryle.      William   R.    Fleming 
became   insolvent,   so  that  Lyle   failed  to 
recover  the  amount  of  the  bond  from  him ; 
and  he  insisted  upon   his  right  to  have  the 
amount  paid  to  him  either  by  Boiling  the 
executor,  or  out  of  the  land  of  Thomas  M. 

son  T.  Anderson,  76  Va.  768;  Miller  v.  Cook,  77  Va. 
^06:  Parker  y.  Loffan  Bros.  &  Ck>.,  82  Va.  876.  4  S.  B. 
Rep.  618:  cases  collected  in  foot-noU  to  Byan  ▼. 
McLeod,  8S  Gratt.  867. 

See  Manion  v.  Fahy,  11  W.  Va.  498,  where  it  is 
said:  "The  Virginia  decisions  on  the  qnestion  of 
w^bat  is  a  final  decree  and  what  an  interlocutory 
decree,  are  more  numerons  than  satisfactory.  See 
Yonnff  Y,  Skipwith,  t  Wash.  800:  McCall  ▼.  Peachy, 
1  Call  66;  Bowyer  v.  Lewis,  1  H.  &  M.  568:  Temple- 
man  V.  Steptoe,  1  Munf.  880:  Aldridare  y.  Giles,  8  H. 
A  M.  186:  Mackey  ▼.  Bell,  8  Munf.  588;  Goodwin  y. 
Miller,  8  Munf.  48;  Hills  ▼.  Fox's  Adm'r,  10  Lelffh 
£07:  Ellzey  ▼.  Lane's  Ex'or,  2  H.  &  M.  608;  Allen  v. 
Belches,  IMd.  606:  Harrey  et  ux,  ▼.  Branson,  1  Iieiffh 
106:  Thorntons  t.  Fitzhnrh,  4  Leiffh  800;  Royall's 
Adm'r  ▼.  Johnson,  1  Band.  481 ;  Alexander's  Heirs  ▼. 
Coleman  etttx.,6  Mnnf.  888;  Cocke's  Adm'r  t.  Gilpin, 
1  Rob.  20;  Vanmeter's  Ex'ors  v.  Vanmeters,  8  Gratt. 
148;  Rnff  ▼.  Starke's  Adm'x,  Ibid.  184;  Fleming  et  al. 
V.  JMlinat  ei  al.,  8  Oratt.  999:  Davis  y.  Crews,  1  Gratt 
407." 

And.  in  Core  v.  Strickler,  24  W.  Va.  604.  it  is  said: 


Fleming,  npon  which  he  held  a  mortgag-e 
from  Fleming  for  the  security  of  his  debt, 
which  he  was  then  seeking  to  enforce  in 
the  United  States  court. 

By  the  statement  A  of  the  report,  which 
gave  the  executor  credit  for  this  payment 
to  I^yle,  there  was  due  to  him  from  his  tes- 
tator's estate  on  the  31st  of  December  1808, 
the  sum  of  1129  dollars  29  cents ;  and  it  ap- 
peared by  a  former  report  that  he  was  in- 
debted on  his  account  as  agent  at  the  same 
date,  the  sum  of  665  dollars  34  cents. 

At  the  June  term  1826  the  cause  came  on 
to  be  heard  upon  the  report,  when  the  Court 
made  an  entry  that  *'the  Court  not  being 
advised  what  decree  should  be  rendered  in 
the  premises,  time  is  taken  until  the  next 
term  to  consider  thereof." 

On  the  6th  of  February  1828,  James  Lyle 
as  administrator  de  bonis  non  with  the  will 
annexed  of  James  I^yle  sen'r,  deceased,  filed 
his  bill  in  the  late  Chancery  court  at  Rich- 
mond against  Edward  Boiling,  as  executor 
of  Thomas  M.  Fleming,  and  the  children  of 
Thomas  M.  Fleming  and  others,  in  which 
he  stated  the  indebtedness  of  Thomas  M. 
Fleming  to  his  testator,  and  that  the  debt 
was  secured  by  a  mortgage  on  Fleming's 
land;  that  in  1804  his  testator  had  instituted 
a  suit  in  equity  in  the  Circuit  court  of  the 
United  States,  against  these  same  parties  to 
have  the  mortgage  foreclosed ;  and  that  an 
objection  had  been  taken  to  the  juris- 
295  diction  of  the  *Court,  upon  which  the 
plaintiff  was  advised  that  he  must  be 
turned  out  of  Court.  He  further  stated  the 
assignment  by  Boiling,  as  executor  of 
Fleming,  of  William  R.  Fleming's  bond, 
which  had  not  been  paid,  owing  to  the  in- 
solvency of  the  obligor,  and  that  he  was 
entitled  to  have  satisfaction  for  the  amount 
of  said  bond  from  Boiling  and  his  sureties, 
or  out  of  the  land.  That  he  had  understood 
that  in  the  suit  of  Thomas  M.  Fleming's 
devisees  against  Boiling  and  his  sureties, 
Boiling  was  claiming  a  credit  for  the 
amount  of  this  bond,  and  that  it  had  been 
allowed    him    by    the    commissioner.      He 


"Wbile  it  must  be  admitted  the  definitions  ffiven  to 
tlie  term  'final  decree'  by  the  decisions  of  the  court 
of  appeals  of  Viririnia  are  not  always  the  same, 
still  there  are  many  of  them  which  hold,  and  I 
think,  establish  it  to  be  a  general  imle,  not  in  con- 
flict with  any  of  the  decisions,  that  a  decree  pro- 
nonnced  npon  the  hearinsr,  which  settles  all  the 
matters  in  controversy  between  the  parties,  is 
final,  thouffh  much  may  remain  to  be  done  before 
it  can  be  completely  carried  into  execution,  and 
even  thousrh  to  effectuate  such  execution  the  cause 
is  retained  and  leave  is  ffiven  to  the  parties  to  apply 
for  the  future  aid  of  the  court  Thorntons  v.  Fits&- 
huffh,  4  Leiffh  900;  Davenport  v.  Mason,  2  Wash.  200: 
Harvey  v.  Branson,  1  Jjeirh  106;  Vanmeter  v.  Van- 
meters,  8  Oratt  142:  Ruflf  V.  Starke.  Id.  184:  Tennent 
V.  Pattons,6  LeiflTh  196:  Fleming  v.  Boiling.  8  Qratt.  999: 
Roffers  V.  Strother,  27  Ifi.  417;  Sand's  Suit  in  Eq.,  sec. 
486;  4  Min.  Inst  (8d  Ed.)  860."  See,  in  accord.  Bawl- 
inffs  V.  Rawltnffs,  76  Va.  87.  citinsr  the  principal  case. 
See  monographic  noU  on  "Decrees"  appended  to 
Evans  V.  Spurffin,  11  Oratt  615. 
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therefore  prayed  that  the  Court  would  sus- 
pend rendering  a  decision  on  the  credit 
claimed  by  Boiling  for  the  amount  of  this 
bond,  until  the  matters  contained  in  his 
bill  could  be  fully  heard  and  decided  on 
the  equity,  that  the  Court  would  decree  a 
foreclosure  of  the  mortgage  and  the  pay- 
ment of  the  balance  due  thereon  out  of  the 
proceeds  of  the  mortgaged  subject ;  or  would 
decree  the  said  balance  of  principal  money, 
interest  and  costs,  to  be  paid  by  the  de- 
fendants or  such  of  them  as  were  liable  to 
pay  the  same ;  and  for  general  relief. 

Before  this  bill  was  answered  by  any  of 
the  parties,  the  case  of  Flemings  against 
Boiling  and  others  came  on  to  be  heard  on 
the  16th  of  February  1828,  when  the  Court 
made  a  decree,  whereby  the  statement  A  of 
the  commissioner's  report  was  approved, 
and  the  other  statements  were  disallowed ; 
and  considering  that  against  the  balance  of 
1129  dollars  29  cents  found  due  to  the  ex- 
ecutor by  that  statement,  ought  to  be  set 
off  the  balance  on  the  agency  account  stated 
in  the  commissioner's  former  report,  of  665 
dollars  34  cents,  which  would  still  leave 
due  to  the  defendant  Edward  Boiling,  a  bal- 
ance of  463  dollars  95  cents,  with  interest 
thereon  from  the  31st  of  December  1808,  it 
was  decreed  that  the  plaintiff  Tarlton 
Fleming,  in  his  own  right,  and  the  other 
plaintiffs,  should  severally  pay  to  the 
296  defendant  *EMward  Boiling  each  a 
third  part  of  the  said  balance  last 
mentioned,  as  their  respective  portions, 
with  interest  thereon  at  the  rate  of  six  per 
cent,  per  annum,  from  the  31st  of  December 
1808  until  paid ;  and  that  they  should  pay 
to  the  defendants  their  costs.  **But  this 
decree,  as  to  the  amount  due  on  a  bond 
executed  by  William  R,  Fleming  to  the 
defendant  Edward  Boiling,  executor  of 
Thomas  M.  Fleming  deceased,  dated  the  19th 
of  December  1806,  which  bond  was  assig^ned 
by  the  defendant  Edward  Boiling  to  James 
I/yle,  on  the  22d  of  December  1^,  and  for 
the  amount  of  which  bond  the  said  Edward 
Boiling  has  received  a  credit  in  his  admin- 
istration account  settled  in  this  cause,  say 
for  seven  hundred  and  fifty-three  dollars 
and  thirty-three  cents,  with  interest  thereon 
from  the  7th  day  of  April  1806,  is  to  be 
suspended  until  the  cause  depending  in  this 
Court  between  I/yle  and  Fleming's  executor 
and  others  shall  be  decided." 

After  this  decree  was  entered,  the  defend- 
ants to  I/yle's  suit  answered  the  bill  con- 
testing his  right  to  recover  the  amount  of 
William  R.  Fleming's  bond ;  and  it  appeared 
that  allowing  them  a  credit  for  that  bond, 
the  whole  of  Lyle's  debt  was  discharged. 

In  the  progress  of  that  cause  a  decree  was 
entered  in  both  causes  in  1829,  directing 
the  plaintiffs  in  the  first  cause  to  pay  into 
bank  the  amount  decreed  against  them. 
There  were  also  orders  made  m  the  causes 
removing  them  first  to  the  Circuit  court  for 
the  county  of  Henrico;  and  afterwards  to 
the  Circuit  court  of  the  town  of  Petersburg. 

The  case  of  hyle  v.  Boiling,  ex'or,  and 
others,  came  on  finally  to  be  heard  on  the 
14th  of  July  1842,  when  the  Court  dismissed 


the  bill  with  costs.  And  in  June  1843,  the 
plaintiffs  in  the  first  cause  applied  to  the 
Court  for  leave  to  file  a  bill  of  review  to 
the  decree  of  February  1828 ;  or  if  the  Court 
should  not  consider  that  decree  final,  then 
for  a  rehearing  of  that  cause.    But 

297  *the  Court  rejected  both  motions ;  the 
decree  having  been  pronounced  ac- 
cording to  the  admissions  of  the  plaintiffs' 
counsel  ten  years  before  the  motion  was 
submitted.  Whereupon  the  plaintiffs  ap- 
plied to  this  Court  for  an  appeal,  which  was 
allowed. 

Stanard  and  Bouldin, '  for  the  appellants. 
Grattan  and  Patton,  for  the  appellees. 

MONCUREt  J*>  delivered  the  opinion  of 
the  Court. 

The  petition  for  the  appeal  in  this  case 
was  preferred  in  1844,  and  complains  of 
errors  in  a  decree  of  the  late  Superior  court 
of  chancery  for  the  Richmond  district,  ren- 
dered on  the  16th  of  February  1828 — sixteen 
years  before  the  petition  was  preferred. 
The  question  which  first  presents  itself  for 
the  decision  of  the  Court  is,  whether  the 
decree  was  final  or  interlocutory.  If  final, 
the  appeal  when  applied  for  was  barred  by 
the  limitation  prescribed  by  law,  and  must 
be  dismissed  as  having  been  improvidently 
allowed ;  if  interlocutory,  it  will  then  be 
necessary  to  decide  the  other  questions 
arising  in  the  case. 

It  will  be  admitted  on  all  hands  that  the 
decree  would  have  been  final  in  form  and 
substance,  but  for  the  suspending  order 
contained  in  the  latter  part  of  it.  The 
former  part  of  the  decree  bears  every  mark 
of  finality  upon  its  face.  In  the  report  of 
the  commissioner  on  which  the  decree  was 
rendered,  alternative  statements  were  made 
embracing  all  the  subjects  of  controversy 
in  the  case;  and  the  Court  approving  of 
one  of  the  statements  and  disallowing  the 
others,  ascertained  a  balance  due  from  the 
plaintiffs  to  the  defendant,  apportioned  it 
among  the  plaintiffs,  and  decreed  the  pay- 
ment of  the  same  and  the  costs  of  the  suit 
by  them  to  the  defendant.  At  the  conclu- 
sion of  the  decree  an  order  of  suspension 
was  made  in  these  words:  *'But  this  decree 
as   to   the  amount  due  on  a  bond  ex- 

298  ecuted  *by    William   R.    Fleming  to 
the   defendant   Edward   Boiling,   ex- 
ecutor  of   Thomas   M.   Fleming  deceased, 
dated    the   19th   of   December  1806,  which 
bond   was  assigned   by   the  defendant  Ed- 
ward Boiling  to  James   £«yle,  on  the  22d  of 
December  lS)6,  and  for  the  amount  of  which 
bond  the  said  Edward  Boiling  has  received 
a  credit  in  his  administration  account  set- 
tled in   this  cause,    say  for  seven  hundred 
and    fifty-three    dollars    and   thirty-three 
cents,    with   interest  thereon  from  the  7tb 
day   of  April  1806,  is  to  be  suspended  nntil 
the  cause  depending  in  this  Court  between 
Lyle   and   Fleming's  executor  and  others 
shall  be  decided."    Does  this  order  of  sus- 
pension make  the  decree  interlocutoxy? 

The  distinction  between  final  and  inter- 
locutory decrees  has  been  often  considered 
by  this  Court,  and  there  are  many  cases  on 
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the  subject  in  our  re]X)rts.  In  the  case  of 
Thorntons  ▼.  Fitzhugh,  4  tteigh  209,  Judge 
Carr,  after  referring  to  some  of  the  previous 
cases,  and  repeating  expressions  which  had 
fallen  from  some  of  the  Judges  in  deciding 
them,  says,  ''These  cases  seem  to  me  to 
take  the  true  and  clear  distinction ;  where 
any  thing  is  reserved  by  the  Court  for 
future  adjudication,  in  order  to  settle  the 
matters  in  controversy,  the  decree  is  inter- 
locutory ;  but  where  upon  the  hearing  all 
these  matters  are  settled  by  the  decree, 
such  decree  is  final  though  much  may  re- 
main to  be  done  before  it  can  be  completely 
carried  into  execution,  and  though  to 
effectuate  such  execution  the  cause  is  re- 
tained and  leave  given  the  parties  to  apply 
for  the  future  aid  of  the  Court."  In  the 
case  "of  Cocke  v.  Gilpin,  1  Rob.  R.  20, 
Judge  Baldwin  investigated  the  subject 
very  fully,  and  after  adverting  to  the  neces- 
sity of  resorting  to  some  criterion  by  which 
the  distinction  between  the  two  kinds  of 
decree  may  be  preserved,  remarks,  ''For 
my  own  part  I  am  aware  of  no  proper  cri- 
terion but  this:  Where  the  further  action 
of  the  Court  in  the  cause  (which  he  con- 
tradistinguishes from  the  action  of 
299  the  *Court  beyond  the  cause,  to  which 
he  afterwards  adverts),  is  necessary 
to  give  completely  the  relief  contemplated 
by  the  Court,  there  the  decree  upon  which 
the  question  arises  is  to  be  regarded  not  as 
final  but  as  interlocutory." 

I^t  us   apply   these   rules   laid  down  by 
Judge  Carr,  and   Judge   Baldwin   (and  ap- 
proved   by   this   Court),  to  this  case;    and 
enquire   in    the   language   of   the   former, 
"whether   any   thing  was  reserved  by  the 
Court,  in  the  decree  in  question,  for  future 
adjudication    in  order  to  settle  the  matters 
in  controversy?"  or  in  the  language  of  the 
latter,    "whether   the   future  action  of  the 
Court  in  the  cause   was   necessary  to  give 
completely   the   relief  contemplated  by  the 
Court?"    To   ascertain   what   was  contem- 
plated by  the  Court  in  making  the  suspend- 
ing'   order    before    mentioned,    it   will    be 
necessary  to  take  some   notice  of  the  facts 
and  proceedings   in  the  case.     Thomas  M. 
Fleming  died  in  1801,  and   Edward  Boiling 
qualified  as  his  executor.     In  1815  the  widow 
and     children,    devisees  'and    legatees    of 
Fleming,  exhibited  their  bill   against  Boil- 
ing and  his  securities,  in  the  late  Superior 
court  of  chancery  for  the  Richmond  district, 
for  the  purpose  of   obtaining  a  settlement 
of  the  executorial  account,  and  a  decree  for 
the    balance     that     might    be    found    due 
thereon.     This    suit    was    pending   in  said 
Court  until  the  16th  of  February  1828,  when 
the  decree  before  mentioned   was  rendered. 
XHiring  the  progress  of  the  suit  three  differ- 
ent reports  were  made  by  the  commissioner 
under  different  orders  of  the  Court ;  the  last 
of  'which  reports  bears  date  in  January  1826. 
Among  the  subjects  of  controversy   before 
the  commissioner  and  the  Court,   was   the 
Tight  of  the  executor  to  a  credit   for   the 
amount   of    William    R.    Fleming's    bond 
mentioned  in  the  order  of  suspension  afore- 
8a.id.     That   bond    had   been  given  for  the 


purchase  of  slaves   belonging  to  the  testa- 
tor's  estate,    and   on   the  22d  of  December 
1806  was  assigned  by   Boiling   as  executor 
to  I/yle,  on  account  of  a  mortgage  on 

300  the  testator's  real  estate.    *Suit  was 
not  brought   on   the   bond  until  1808 ; 

judgment  was  not  obtained  until  1810;  and 
after  several  executions  had  been  sued  out 
on  the  judgment,  one  of  which  had  been 
levied  on  slaves  which  were  discharged  for 
want  of  an  indemnifying  bond,  a  fi.  fa. 
was  returned  nulla  bona.  On  the  one  hand 
Lyle  contended  that  this  bond  was  assigned 
to  him  with  the  understanding  that  Miller 
would  sign  it  as  surety,  and  that  the  pro- 
ceeds, when  collected,  and  not  till  then, 
were  to  be  applied  to  the  payment  of  the 
mortgage,  and  insisted  that  Miller  having 
refused  to  sign  the  bond,  Boiling  was  bound 
to  take  it  back  but  refused  or  failed  though 
required  to  do  so;  whereupon  he  brought 
suit  on  the  bond  &c.,  but  having  failed  to 
recover  the  money,  credit  should  not  be 
given  therefor.  While  on  the  other  hand 
Boiling  contended  that  the  bond  was  as- 
signed by  him  to  I^yle  in  part  payment  of 
the  mortgage,  that  I^yle's  only  recourse 
was  upon  the  assignment,  and  that  he  had 
lost  that  recourse  by  want  of  due  diligence. 
To  the  last  report  of  the  commissioner  in 
the  case  an  exception  was  taken  b3'  the 
plaintiffs  for  allowing  credit  to  the  executor 
for  the  said  payment  to  I^yle,  "because  (in 
the  language  of  the  exception),  that  pay- 
ment is  not  established,  and  a  suit  is  now 
actually  pending  in  the  Circuit  court  of  the 
United  States  at  Richmond,  to  compel  the 
payment  of  that  very  amount  from  the  rep- 
resentatives of  Thomas  M.  Fleming,  and* 
if  allowed  on  this  account  the  estate  may 
be  compelled  to  pay  the  same  twice ;  and 
plaintiffs  refer  to  the  proceedings  in  said 
suit."  That  suit  had  been  instituted  in 
1804  to  foreclose  the  mortgage,  was  then 
pending,  and  in  it  a  controversy  was  then 
going  on  about  the  propriety  of  a  credit  for 
the  said  bond  of  William  R.  Fleming.  It 
would  seem  that  the  Court  suspended  the 
decision  of  this  case  for  some  time,  with  a 
view  of  ascertaining  what  would  be  the  de- 
cision in  that  suit  in  regard  to  the  said 
credit;   for    in   July    1826,    the    next 

301  term   after  *the   said  last  report  was 
returned,    an    entry   was   made    that 

"the  Court  not  being  advised  what  decree 
should  be  rendered  in  the  premises,  time  is 
taken  until  the  next  term  to  consider 
thereof:"  And  the  next  order  which  was 
made  in  the  case  was  the  decree  of  the  16th 
of  February  1828.  When  that  decree  was 
rendered  it  had  been  ascertained  that  the 
suit  in  the  Federal  court  would  be  dismissed 
for  want  of  jurisdiction :  And  in  the  same 
month  in  which  the  said  decree  was  ren- 
dered, and  a  few  days  before,  to  wit,  on 
the  6th  of  February  1828,  Lyle  exhibited 
his  bill  in  the  said  late  Superior  court  of 
chancery  where  this  case  was  then  pending, 
making  Boiling  the  executor,  and  his  sure- 
ties, and  the  heirs  of  Thomas  M.  Fleming 
defendants,  giving  an  account  of  the  case 
in  the  Federal  court  and  of  the  assignment 
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of  William  R.  Flemiiif^-'s  bond,  and  the 
proceedings  thereon;  and  praying  a  fore- 
closure of  the  mortgage,  a  sale  of  the  mort- 
gaged premises,  and  payment  of  the  balance 
due  on  the  mortgage  debt  out  of  the  pro- 
ceeds of  sale,  or  by  such  of  the  defendants 
as  might  be  liable  therefor.  He  refers  to 
the  bill  in  this  case,  states  that  he  had  been 
informed  that  in  an  account  taken  in  the 
case  Boiling  had  improperly  claimed  and 
been  allowed  a  credit  for  the  amount  of  said 
bond,  which  said  Lryle  was  ready  to  shew 
said  Boiling  was  not  entitled  to,  and  prays 
the  Court  to  suspend  rendering  any  decision 
on  the  said  credit  until  the  matters  con- 
tained in  said  bill  could  be  fully  heard  and 
decided  on  in  equity. 

In  this  state  of  things  the  decree  of  the 
16th  of  February  1828  was  rendered,  and 
the  question  recurs  did  the  Court  which 
rendered  it  contemplate  any  further  judicial 
action  in  the  case  to  settle  the  matters  in 
controversy  therein?  This  Court  is  of 
opinion  that  it  did  not.  The  case  had  been 
pending  about  thirteen  years.  It  involved 
the  settiement  of  old  transactions,  some  of 
which  had  been  subjects  of  much  con- 
302  troversy;  and  it  *was  doubtless  de- 
sirable, both  to  the  Court  and  the 
parties,  that  the  case  should  be  ended ;  pro- 
vided it  could  be  ended  without  detriment 
to  any  of  the  parties,  arising  from  the  pre- 
tensions of  I/yle  in  regard  to  the  credit  for 
the  amount  of  William  R.  Fleming's  bond. 
The  suit  in  the  Federal  court  being  about 
to  be  dismissed;  and  a  new  suit  having 
just  been  commenced  by  Lyle  which  might 
last,  as  it  actually  did,  some  thirteen  years 
longer ;  the  Court  seems  to  have  determined 
\o  decide  this  case,  and  turn  the  parties 
over  to  the  suit  just  brought  by  I/yle  for 
any  further  adjustment  of  their  rights  and 
liabilities  in  regard  to  the  said  bond  which 
the  result  of  that  suit  might  render  proper. 
The  right  of  the  executor  to  a  credit  for 
the  amount  of  said  bond  was  a  question 
legitimately  raised  and  regularly  contro- 
verted in  the  case:  being  maintained  by 
the  executor  on  the  one  side,  and  denied  by 
the  legatees  on  the  other.  The  proper  par- 
ties were  all  before  the  Court.  I^yle  was 
neither  a  necessary  nor  a  proper  party  to 
the  case.  The  case  was  therefore  in  a  sit- 
uation to  be  decided,  (if  it  was  not  the  duty 
of  the  Court  to  decide  it,  if  desired  by  the 
parties,)  without  waiting  for  the  decision 
of  I^yle's  suit.  In  deciding  it,  the  Court 
was  of  opinion  that  the  executor  was  en- 
titled to  credit  for  the  amount  of  said  bond, 
and  therefore  allowed  it ;  the  effect  of  which 
allowance  was  to  give  the  executor  a  decree 
against  the  legatees  for  463  dollars  95  cents, 
with  interest  from  the  31st  of  December 
1808.  The  amount  of  the  credit  was  753 
dollars  33  cents,  with  interest  from  the  7th 
of  April  1806;  and  if  it  had  been  disallowed, 
the  decree  would  have  been  the  other  way 
for  the  difference  between  the  two  sums, 
and  interest.  While  however  the  Court 
deemed  it  proper  to  decide  the  case,  yet,  as 
I^yle  was  not  a  party  to  it,  and  therefore 
not  bound  by  the  decree,    it  deemed  it  also 


proper  to   protect   the  legatees  against  the 

possible  consequences  of  a  different  decision 

in   Lyle's   suit,    of   the   question  in 

303  *regard  to  the  propriety  of  the  credit 
for  the  amount  of  William  R.  Flem- 
ing's bond.  Therefore  the  suspending 
order  was  added  to  the  decree ;  the  object 
of  which  seems  to  have  been,  not  to  reserve 
the  question  for  future  decision  by  the 
Court  in  this  case,  but  to  prevent  the  en- 
forcement of  the  decree  until  I^yle's  suit  was 
decided ;  and  to  subject  the  parties  to  snch 
directions  as  might  seem  proper  to  the  Court 
in  that  suit,  when  it  should  be  decided. 

That  the  Court  did  not  intend  to  reserve 
the  question  in  regard  to  the  propriety  of 
said  credit  for  future  decision  in  the  case, 
seems  to  be  manifest  from  the  terms  of  the 
decree.  By  it  the  Court  expressly  approved 
the  account  of  the  commissioner  containing 
the  credit,  disallowed  the  accounts  from 
which  the  credit  was  excluded,  ascertained 
the  balance  due  to  the  executor,  and  decreed 
the  payment  of  the  same  with  costs.  This 
was  a  plain  action  of  the  judicial  mind 
upon  this  question,  between  these  parties; 
and  seems  to  be  wholly  inconsistent  with 
an  intention  in  the  same  decree  to  suspend 
judicial  action  on  the  same  question.  If 
however  the  Court  intended  to  say,  that 
while  it  judicially  acted  upon  the  question 
in  this  case,  and  between  these  parties, 
it  did  so  without  prejudice  to  any  judicial 
action  which  might  appear  to  the  Court  in 
Lyle's  suit  to  be  proper;  then  the  decree  is 
consistent  and  reasonable  in  itself.  If  the 
Court  intended  to  suspend  judicial  action 
on  the  question,  why  was  any  decree  made 
in  the  case?  Or,  if  there  was  any  advan- 
tage in  deciding  on  all  the  questions  in 
controversy  except  that  in  regard  to  Wil- 
liam R.  Fleming's  bond ;  why  was  not  the 
report  confirmed  as  to  all  other  matters, 
and  left  open  as  to  that?  Or,  if  the  Court 
intended  to  decree  on  the  whole  matter  bat 
reserve  to  itself  the  power  of  reforming  the 
decree  on  motion,  if  the  decision  of  Lyle's 
suit  should  render  such  reformation  proper; 
why  was  not  such  reservation  expressly 
made   in   the  decree?    Whether  sodi 

304  *a  reservation  would  have  made   the 
decree    interlocutory,    is    a   question 

which  need  not  be  considered,  as  no  snch 
reservation  is  contained  in  the  decree.  The 
object  which  the  Court  seems  to  have  had 
in  view  could  better  be  attained  by  render- 
ing a  final  decree  in  the  case  without  prej- 
udice to  any  order  that  might  be  proper  to 
be  made  in  Lyle's  suit  in  regajrd  to  the 
single  matter  of  William  R.  Fleming's 
bond.  By  that  course  old  and  troublesome 
transactions  would  be  settled  by  a  decree, 
which,  as  the  law  then  was,  could  not  be 
disturbed  after  the  lapse  of  three  years; 
while,  at  the  same  time,  the  plaintiffs 
would  be  secured  against  all  possible  dan- 
ger by  the  suspension  of  the  decree  natil 
I^yle's  suit  should  be  decided.  That  danger 
was  a  remote  one  to  say  the  most  of  it.  If 
I^yle  should  fail  in  his  suit,  as  the  Court 
when  it  rendered  the  decree  must  have  ex- 
pected  he   would,   and  as  turned  out  to  be 
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the  case,  then  there  would  be  an  end  of  the 
suspension,  and  the  decree  in  this  case 
mig'ht  be  enforced.  If  I^yle  should  succeed, 
his  first  recourse  would  be  against  Boiling 
and  his  sureties,  who  in  that  case  would 
undoubtedly  be  bound  in  the  first  place  for 
the  amount  of  William  R.  Fleming's  bond; 
and,  upon  payment  by  them,  they  would  be 
entitled  to  enforce  the  said  decree.  The 
only  contingency  upon  which  it  would  be 
necessary  to  resort  to  the  plaintiffs  in  this 
case,  was  the  success  of  I/yle  in  the  suit, 
and  the  inability  of  Boiling  and  his  sureties 
to  pay  the  amount  of  the  recovery.  In  that 
double  contingency  the  mortgage  would  be 
enforced  for  the  payment  of  the  amount, 
and  the  heirs  of  the  mortgagor  (the  plain- 
tiffs in  this  case)  would  be  protected  by  a 
perpetual  injunction  of  the  decree  in  Boil- 
ing's favour,  and  by  a  decree  over  against 
Boiling  and  his  sureties,  to  such  extent  as 
might  be  proper.  All  the  parties  concerned 
being  before  the  Court  in  I^yle's  suit,  the 
principles  of  equity  would  enable  and  re- 
quire it  to  do  justice  among  them  by 
305  laying  the  burden  at  once  on  *the 
right  shoulders,  or  giving  one  de- 
fendant a  decree  over  against  another,  or 
by  the  exercise  of  its  restraining  powers, 
as  might  seem  to  be  just  and  proper. 

But  it  is  said  that  the  period  of  suspen- 
sion was  indefinite,  and  that  the  Court 
could  not  have  intended  to  leave  it  to  the 
clerk  to  determine  when  the  suspension  was 
ended,  but  must  have  intended  to  decide 
that  question  itself.  .  The  period  of  suspen- 
sion being  capable  of  being  rendered  cer- 
tain, is  in  effect  as  definite  as  if  it  had 
been  for  a  given  time.  And  in  the  event 
which  occurred,  to  wit:  the  decision  of 
I/yle's  suit  against  him,  it  was  only  neces- 
sary to  exhibit  an  official  copy  of  the  deci- 
sion to  enable  the  clerk  to  issue  execution 
on  the  decree.  That  was  in  point  of  fact 
the  very  course  pursued ;  and  the  execution 
was  quashed,  only  because  more  than  a  year 
had  elapsed  after  the  decree  was  rendered, 
before  execution  was  sued  out.  On  a  scire 
facias  afterwards  issued,  the  execution  was 
awarded  by  the  Court.  Had  Lyle's  suit 
been  decided  differently,  and  any  occasion 
had  arisen  for  preventing  the  execution  of 
the  decree  in  this  case,  such  order  would 
have  been  made  by  the  Court  in  that  case 
as  would  have  relieved  the  clerk  from  all 
embarrassment  in  regard  to  the  propriety 
of  suing  out  the  execution.  And  even  if  it 
had  been  necessary  to  refer  to  the  Court 
the  decision  of  the  question,  whether  the 
period  of  suspension  was  ended,  or  whether 
an  execution  might  be  issued  on  the  decree, 
it  is  not  perceived  that  such  necessity  would 
render  the  decree  less  final ;  matter  relating 
only  to  the  execution  of  the  decree. 

Again  it  is  said  that  the  decree  was 
treated  as  interlocutory  by  the  Court  and 
counsel;  orders  having  been  afterwards 
made  in  the  case.  The  only  orders  after- 
wards made  in  the  case  were  in  relation  to 
the  transfer  of  it,  at  different  times,  to 
Courts  which  succeeded  to  the  late  Superior 
court  of  chancery  of    the    Richmond   dis- 


306  trict,  *and  in  1840  to  the  Circuit  court 
of  Petersburg;  and  in  relation  to  the 

payment  of  the  amount  of  the  decree 
into  bank.  On  the  other  hand  the  Court 
treated  the  decree  as  final  on  the  ground 
assigned  for  overruling  the  motion  for  leave 
to  file  a  bill  of  review,  and  in  awarding  ex- 
ecution upon  the  scire  facias.  But  if  the 
decree  was  in  fact  final,  its  character  could 
not  be  changed  by  the  manner  in  which  it 
was  afterwards  treated  by  the  Court. 

And  again  it  is  said  that  to  treat  the  de- 
cree, under  the  circumstances  of  this  case, 
as  final,  would  operate  a  surprise  upon  the 
appellants,  and  subject  them,  at  the  same 
time,  to  great  and  irremediable  injury.  If 
this  be  so,  the  necessity  of  so  treating  the 
decree  must  be  matter  of  extreme  regret  to 
the  Court.  But  might  it  not  on  the  other 
hand  be  said  that  to  treat  the  decree  as 
interlocutory,  would  subject  the  appellees  to 
at  least  as  great  and  irremediable  injury. 
The  law  limiting  the  right  of  appeal  was 
intended  to  remedy  a  great  evil ;  and  to  put 
an  end  to  litigation.  The  period  of  limita- 
tion, when  the  decree  in  this  case  was  ren- 
dered, was  three  years ;  but  has  been  since 
extended  to  five  years.  More  than  fi^^ 
times  the  former,  and  three  times  the  latter 
period  elapsed  after  the  rendition  of  the 
decree,  before  the  appeal  was  applied  for. 
Had  the  decree  been  interlocutory  in  keep- 
ing open  a  single  matter,  yet  being  certainly 
intended  to  be  final  as  to  all  other  matters, 
the  appellants  could  at  once  h^ve  appealed 
from  it ;  and  no  good  reason  appears  for 
their  not  having  done  so.  Were  this  Court 
now  to  set  aside  a  decree  made  twenty-five 
years  ago,  and  require  a  resettlement  of 
transactions  which  commenced  fifty  years 
ago,  which  could  not  be  settled  without 
great  difficulty  when  they  were  compara- 
tively fresh,  and  the  parties  and  their  wit- 
nesses alive,  and  which,  now  that  the 
parties  and  witnesses  may  all  be  dead  and 
the  vouchers  lost,  could  not  be  expected  to 
be  correctly  settled  at  all,  great  and  irre- 
mediable injury  might  be  done  to  the  ap- 
pellees.     But     it     is    the     duty    of 

307  *the  Court  to  decide  the  question  of 
law  whether  the  decree  is  interlocu- 
tory or  final,  without  being  influenced  by 
the  consequences  of  the  decision,  except  so 
far  as  they  may  throw  light  on  the  question 
to  be  decided.  And  the  Court  being  of 
opinion  that  the  decree  is  final,  the  appeal 
must  therefore  be  dismissed. 

DANIEL,  J.,  dissented. 
Appeal  dismissed. 


Moore  v.  Moore's  Ex'or  &  als. 
October  Term,  1851,  Richmond. 

(Absent  CABSiiL,  P.) 
WUlf— AttMtstloB— Preseoca   of  Testator.*— Qu^ras: 

Whether  an  attestation  of  a  will  out  of  the  room 

•Wills  —  AttOAtotlon  —  Presence  of   Testator. -The 

principal  case  was  cited  in  Sturdivant  ▼.  Birchett 
10  Gratt  88,  07.  08:  Green  r.  Grain,  18  Gratt  2B0: 
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in  which  the  testator  is  lyinsr,  and  out  of  his  aighu 
but  in  a  case  in  which  the  testator  was  able,  and 
miffht  have  placed  himself  in  a  position  to  see  the 
witnesses  when  they  signed  the  paper,  is  a  valid 
attestation?  A  Court  of  four  Judges  equally 
divided  upon  the  question. 

This  was  a  bill  filed  in  the  Circuit  Court  of 
King  and  Queen  county,  by  James  E.  Moore, 
to  set  aside  the  will  of  his  father  Richard 
Moore  deceased,  which  had  been  admitted  to 
probat  in  the  County  court  of  that  county,  in 
October  1834.  An  issue  devisavit  vel  non 
was  directed;  and  upon  the  trial  the  jury 
found  a  special  verdict. 

The  only  question  in  the  cause  was  as  to 
the  attestation  of  the  testamentary 
306  paper.  It  was  attested  by  '^three  wit- 
nesses; and  the  special  verdict  finds 
that  the  will  was  written  on  the  day  on  which 
it  bears  date,  the  23d  of  July  1834,  at  the  re- 
quest and  dictation  of  Richard  Moore ;  and 
after  it  was  written  was  read  to  him,  and 
then  read  by  him  carefully  ;  and  was  then 
signed  by  him  in  the  presence  of  all  the  at- 
testing witnesses,  who  were  by  him  requested 
to  sign  it  as  witnesses.  That  the  will  was 
then  taken  by  the  witnesses  into  the  passage, 
and  there  signed  by  them  in  the  presence  of 
each  other ;  after  which  they  carried  it  back 
and  handed  it  open,  with  their  names  sub- 
scribed to  it,  to  the  testator,  who  held  it  a 
minute  or  more  and  looked  at  it,  and  then 
gave  it  to  one  of  them  to  be  folded  up  for 
preservation. 

The  testator  lying  in  his  ordinary  position 
in  his  bed  could  not  have  seen  the  attesting 
witnesses  sign  their  names;  but  he  might 
have  seen  them  if  he  had  got  out  of  bed,  or 
by  changing  his  position  in  the  bed  so  as  to 
lean  over  the  foot  of  it ;  and  his  state  of  health 
and  strength  was  such  at  the  time  that  he 
might  have  got  out  of  bed,  or  have  so  changed 
his  position  in  bed  if  he  had  desired  to  do  so  : 
But  the  testator  did  not  get  out  of  bed  nor 
change  his  position  in  the  bed  so  as  to  lean 
out  at  the  foot  of  it. 

Upon  this  special  verdict  the  Court  below 
made  a  decree  establishing  the  will ;  where- 
upon James  K.  Moore  applied  to  one  of  the 
Judges  of  this  Court  for  an  appeal,  which  was 
allowed. 

R.  T.  Daniel,  for  the  appellant. 

This  case  turns  upon  the  true  meaning  of 
the  words  *4n  the  presence,*'  in  the  act  of  1823 
concerning  wills.  That  act  uses  the  words 
as  to  the  witnesses  to  a  will  "subscribing  in 
his  presence,"  the  presence  of  the  testator. 
The  special  verdict  shews  that  the  will  was 
not  signed  in  the  presence  of  the  testator,  nor 

in  the  room  where  the  testator  lay. 
309  *The  principle  established  by  the 
cases  is,  that  where  the  witnesses  at- 
test the  will  out  of  the  room  in  which  the 
testator  is,  he  must  be  in  such  a  position  as 
that  he  has  the  capacity  without  changing 

Younr  V.  Bamer,  27  Oratt  106.  See  what  is  said  on 
this  subject  in  foot-note  to  Sturdivant  v.  Birchett, 
10  Gratt  fl7. 

The  principal  case  was  distinmiished  in  Nock  v. 
Nock,  10  Qratt  184. 


that  position,  to  see  the  witnesses  when  they 
subscribe  the  paper.  The  cases  on  this  sub- 
ject are  reviewed  in  Neal  v.  Neal,  1  I^gh 
6.  Although  in  that  case  the  Judges  differed 
upon  the  question  whether  an  attestation  in 
the  room  was  in  all  cases  good  ;  they  were 
all  of  opinion  that  where  an  attestation  is 
made  out  of  the  room  it  must  be  made  so 
that  the  testator  has  a  capacity  to  see  the 
witnesses  attest  without  changing  his  posi- 
tion. 

It  will  be  urged  that  the  testator  looked  at 
the  paper  after  it  was  attested.  It  does  not 
appear  that  a  word  was  said  at  that  time : 
And  what  passed  then  might  have  been  a 
publication  ;  but  cannot  be  made  a  subscrip- 
tion by  the  witnesses  in  the  presence  of  the 
testator.  Doe  v.  Manifold,  1  Manle  A  Selw. 
294. 

Griswold,  for  the  appellee. 

The  counsel  for  the  appellant  has  taken  no 
distinction  between  the  paper  as  a  will  of 
realty  and  a  will  of  personalty.  The  will 
was  admitted  to  probat  in  1834,  before  onr 
statute  requiring  attesting  witnesses  to  wills 
of  personalty.  Sess.  Acts  of  1834-5,  ch.  6,  p. 
47  ;  Redford  v.  Pegg^y,  6  Rand.  316. 

It  must  be  concoSed  that  the  statute  in 
relation  to  wills  of  real  estate,  is  broad 
enough  in  its  terms  to  exclude  all  wills  where 
the  witnesses  did  not  subscribe  in  the  actual 
presence  of  the  testator :  But  the  Courts 
have  established  a  constructive  presence. 
The  authorities  on  the  subject  are  cited  in 
Neal  V.  Neal,  1  Leigh  6.  All  these  authori- 
ties concur  in  declaring  that  it  was  the  object 
of  the  statute  to  prevent  imposition  upon 
the  testator.  And  viewing  this  as  the  object 
of  the  law,  the  Courts  have  gone  far  to  up- 
hold fair  wills  by  giving  a  liberal  construc- 
tion to  the  words  "in  the  presence  of* 
310  *the  testator.  In  the  case  before  us  all 
the  objects  of  the  statute  have  been 
attained  :  The  witnesses  relied  upon  by  the 
testator  have  subscribed  the  paper ;  and  the 
paper  is  the  very  paper  which  he  executed 
as  his  will,  and  requested  the  witnesses  to 
attest.  If  therefore  this  paper  is  declared 
not  to  be  the  will  of  the  testator,  that  deci- 
sion must  be  based  upon  some  merely  techni- 
cal grounds,  to  which  the  declared  purposes, 
objects  and  wishes  of  the  testator  are  to  fall 
a  sacrifice. 

All  that  the  case  of  Neal  v.  Neal  decided 
was,  that  a  paper  attested  in  the  same  room 
with  the  testator  was  prima  facie  attested  in 
his  presence ;  and  if  attested  out  of  the  room 
in  which  the  testator  was,  it  was  prima  facie 
out  of  his  presence.  This  was  no  new  law, 
and  yet  there  are  many  cases  in  which  it  has 
been  held  that  a  will  attested  out  of  the 
room  in  which  the  testator  was.  was  valid* 
upon  the  principle  of  a  constructive  presence. 
The  true  principle  as  held  in  the  English 
cases,  and  in  Neal  v.  Neal,  is,  that  if  the  tes- 
tator could  by  his  own  volition,  and  without 
a  material  change  in  his  position,  place  the 
witnesses  within  range  of  his  vision  whilst 
they  were  attesting  the  paper,  they  were  in 
the  contemplation  of  the  statute,  in  his 
presence.    In  this  case  the  testator  was  able 
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to  chang'e  his  position  at  his  pleasure  with- 
out assistance ;  and  by  a  slight  change  in 
his  position  he  might  have  seen  the  wit- 
nesses whilst  they  were  attesting  the  will. 

These  cases  of  wills  stand  each  npon  its 
own  circumstances;  and  when  the  circum- 
stances afford  the  security  against  imposi- 
tion intended  by  the  statute,  they  are  to  be 
held  sufficient  to  sustain  the  will.  In  the 
case  of  Keal  ▼.  Neal,  the  Court  distinguished 
between  the  cases  where  the  testator  can 
change  his  position  himself,  and  those  in 
which  he  is  unable  to  do  it :  And  this  will 
explain  the  seeming  conflicts  in  the  opinions 
of  the  Judges  in  that  case.    When  he  cannot 

move  himself  Without  help,  then  he 
311       must  be  able  in  his  then  position  *to 

see  the  witnesses  whilst  they  are  at- 
testing the  paper :  When  he  can  move  him- 
self without  help,  then  it  is  not  necessary 
that  he  shall  be  able  to  see  them  in  the  pre- 
cise position  which  he  then  occupies.  The 
Court  is  referred  to  4  Kent's  Com.  516  ;  Davy 
v.  Smith,  3  Salk.  R.  395. 

But  if  the  attestation  of  the  witnesses  out 
of  the  room  in  which  the  testator  was,  was 
not  a  subscribing  in  his  presence,  the  deliv- 
ery of  the  will  subscribed  by  the  witnesses, 
open  to  the  testator,  and  his  examination  of 
it  in  their  presence,  was  equivalent  to  a  sign- 
ing in  his  presence.  An  acknowledgment  by 
a  testator  that  a  paper  is  his  will  is  an 
acknowledgment  that  the  signature  is  his. 
And  although  the  witnesses  are  required  to 
prove  every  fact  necessary  to  constitute  the 
paper  a  will,  and  signing  by  a  testator  is  neces- 
sary, yet  proof  by  them  that  the  testator 
acknowledged  the  paper  to  be  his  will,  is  suffi- 
cient  proof  that  he  signed  it.  Burwell  v. 
Corbin,  1  Rand.  131.  On  this  point  the  Court 
is  referred  to  Burwell  v.  Corbin,  1  Rand.  131 ; 
Dudleys  v.  Dudleys,  3  Leigh  436 ;  Pollock  v. 
Glassell,  2  Gratt.  439 ;  Rosser  v.  Franklin,  6 
Gratt.  1. 

R.  T.  Daniel,  in  reply. 
As  to  the  proposition   that  this  is  a  good 
will  of  personalty,  that  depends  upon  the 
dates. 

The  counsel  on  the  other  side  says,  in  rela- 
tion to  all  these  cases  upon  the  attestation  of 
wills,  that  there  was  an  inability  of  the  tes- 
tator to  change  his  position. — Griswold.    No. 
I  said  that  was  the  distinction  taken  by   the 
Judges    in  Neal    v.  Neal. — Daniel.    In  all 
the  cases  the  whole  question  was  whether  the 
attestation  was  or  was  not  in  the  room  where 
tHe  testator  was.    And  when  the  attestation 
takes  place  out  of  the  room,  all  the  cases  hold, 
it  must  be  within  the  range  of  the  testator's 
vision.    The  controversy  in  Neal  v.  Neal  was 
as  to  an  attestation  in  the  testator's 
312      room.    Brooke  *and    Carr,    J's,  held 
that  where  it  was  in   the  same  room 
and  there  was  no  suspicion  of  fraud,   it  was 
enough.    But  where  the  attestation  was  out 
of  the  room,  the  question  was  not  whether 
tlie  testator  had  power  to  move  himself,  but 
-vrliether  the  attestation  was  within  the  range 
4yt     his    vision.    And  so    is  Winchilsea    v. 
'Wauchope,  3  Cond.  Eng.  Ch.  R.  474. 

In  Neal  v.  Neal  the  question  was  upon  the 


sufficiency  of  an  attestation  in  the  same  room 
with  the  testator,  when  he  was  so  placed  that 
he  could  not  see  the  witnesses  sign,  and  was 
not  able  to  turn  himself.  There  was  no  sus- 
picion of  fraud  in  that  case.  There  was  no 
doubt  that  the  paper  contained  the  true  will 
of  the  testator ;  yet  a  majority  of  the  Court 
held  that  it  was  not  attested  in  the  presence 
of  the  testator. 

Judge  Carr,  after  considering  the  question 
really  involved  in  the  case,  proceeds  to  refer 
to  another  class  of  cases  where  the  attestation 
was  out  of  the  room ;  and  he  says  many  de- 
cided cases  held  that  the  attestation  in  these 
cases  must  be  within  the  vision  of  the  testa- 
tor :  And  he  refers  to  Doe  v.  Manifold,  1 
Maule  &  Sel.  294.  In  our  case  it  is  admitted 
that  the  testator  did  not  see,  and  could  not 
see,  the  al^testation  by  the  witnesses  where 
he  was  lying. 

But  it  is  said  that  the  presentation  of  the 
will  by  the  witnesses  after  they  had  signed 
it,  to  the  testator,  and  his  examination  of  it, 
is  equivalent  to  a  signing  in  his  presence. 
The  paper  was  not  a  will  when  it  was  taken 
from  the  room,  and  a  thousand  acknowledg- 
ments by  the  testator  without  the  attesting 
witnesses,  would  not  make  it  his  will.  It  was 
then  no  will  when  it  left  the  room  or  when  it 
returned,  but  the  mere  fact  that  the  testator 
looked  at  it  when  it  was  presented  to  him, 
has  had  the  talismanic  efFect  of  making  it  a 
will,  though  not  a  word  passed  between  the 
witnesses  and  the  testator  on  the  occasion  : 
They  did  not  say  that  they  had  attested  it : 
He  did  not  say  the  attestation  was 
313  theirs ;  *but  a  mere  look  is  to  convert 
the  paper  into  a  will,  duly  attested  in 
his  presence. 

DANIEL,  J.  The  writing,  the  probat  of 
which  is  contested,  is  dated  the  23d  of  July 
1834,  and  was  ordered  to  be  recorded  by  the 
County  court  of  King  and  Queen,  at  the  Oc- 
tober term  in  the  same  year.  A  bill  being 
filed  in  the  Superior  court,  contesting  the  pro- 
bat,  an  issue  was  directed,  on  the  trial  of 
which  the  jury  found  a  special  verdict,  to  the 
effect,  that  the  said  paper  writing  was  written 
on  the  day  on  which  it  bears  date,  at  the  re- 
quest and  dictation  of  the  deceased,  and  after 
it  was  written  was  read  to  him,  and  then  read 
by  him  carefully ;  and  was  then  signed  by 
him  in  the  presence  of  the  three  subscribing 
witnesses,  who  were  by  him  requested  to  sign 
it  as  witnesses  ;  that  the  will  was  then  taken 
by  the  witnesses  into  the  passage  and  there 
signed  by  them  in  the  presence  of  each  other  ; 
after  which  they  carried  it  back  and  handed 
it  open,  with  their  names  subscribed  to  it,  to 
the  testator,  who  held  it  a  minute  or  more 
and  looked  at  it,  and  then  gave  it  to  one  of 
them  to  be  folded  up  for  preservation.  That 
the  testator  lying  in  his  ordinary  position  in 
his  bed,  could  not  have  seen  the  attesting 
witnesses  sign  their  names,  but  he  might 
have  seen  them  if  he  had  gotten  out  of  bed, 
or  by  changing  his  position  in  the  bed  so  as 
to  lean  out  over  the  foot  of  the  bed,  and  that 
his  state  of  health  and  strength  was  such  at 
the  time  that  he  might  have  gotten  out  of  bed 
or  have  so  changed  his  position  in  it,  if  he 
had  desired  to  do  so ;  but  that  the  testator  did 
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not  get  out  of  bed  nor  change  his  position  in 
the  bed  so  as  to  lean  out  at  the  foot  of  it.  and 
that  the  testator  at  the  time  was  of  sound  and 
disposing  mind  and  memory  and  of  lawful 
age  to  make  a  will. 

It  is  conceded  that  the  paper  in  question  is 
a  good  will  of  personal  property,  as  prior  to 
the  passage  of  the  act  of  the  4th  March 
314  1835,  entitled  "An  act  prescribing  *the 
manner  of  making  wills  and  testa- 
ments of  personalty,"  the  attestation  by  the 
witnesses  was  not  one  of  the  requisites  of 
the  due  execution  of  wills  of  personals.  The 
only  question  here  is  whether  it  was  duly 
executed  as  a  will  of  realty ;  and  turns  upon 
the  construction  of  the  words  of  the  last 
clause  of  the  second  section  of  the  act  of  the 
17th  February  1823,  entitled  "An  act  concern- 
ing the  probat  of  wills  in  certahi  cases.*' 
The  second  section  of  the  act  is  in  these 
words,  "That  no  last  will  and  testament  shall 
be  good  and  valid  to  pass  any  estate,  right, 
title  or  interest  in  possession,  reversion  or 
remainder,  in  lands,  tenements  or  heredita- 
ments, or  annuities  or  rents  charged  upon  or 
issuing  out  of  them,  unless  such  last  will  and 
testament  be  signed  by  the  testator,  or  testa- 
trix, or  by  some  other  person  in  his  or  her 
presence,  and  by  his  or  her  direction,  and 
moreover  if  not  wholly  written  by  himself  or 
herself,  be  attested  by  two  or  more  credible 
witnesses  subscribing  their  names  in  his  or 
her  presence." 

The  only  difference  between  the  language 
of  this  section  and  that  of  the  first  section  of 
the  act  of  the  3d  March  1819,  entitled  "An  act 
reducing  into  one  the  several  acts  concerning 
wills"  &c.  in  regard  to  the  attestation  is,  that 
the  act  of  1823  requires  the  will  to  "be  at- 
tested by  two  or  more  credible  witnesses  sub- 
scribing their  names  in  the  presence"  of  the 
testator,  whilst  that  of  1819  simply  requires 
that  it  "be  attested  by  two  or  more  credible 
witnesses  in  the  presence"  Ac. 

The  only  reported  case,  in  which  the  mean- 
ing to  be  given  to  the  words  "attested  in  the 
presence  of  the  testator"  has  been  heretofore 
directly  before  this  Court  for  adjudication,  is 
that  of  Neal  v.  Neal,  1  Leigh  6. 

In  that  case  it  was  proved  that  the  testator 
who  was  very  weak  and  not  able  to  rise  from 
his  bed  or  turn  himself  without  assistance, 
was  raised  up  and  placed  on  the  side  of  his 
bed,  and  a  small  table  set  by,  and  the  will 
placed  on  it;  and  that  the  testator  sup- 
315  ported  there,  *signed  it ;  after  which 
the  table  was  removed  and  he  placed  in 
his  bed  ;  that  he  was  laid  with  his  back  to  the 
table  on  which  the  will  was  laid,  when  two  of 
the  attesting  witnesses  subscribed  their 
names ;  and  that  the  testator  could  not  see 
the  witnesses  attest  the  will,  or  the  will  itself, 
being  unable  to  turn  his  face  towards  them. 
That  the  third  witness  came  into  the  room 
sometime  after  this  and  put  his  signature,  as 
he  said,  in  a  situation  where  the  testator  could 
have  seen  him ;  though  other  witnesses  said 
they  thought  differently.  It  was  also  proved, 
that  before  any  of  the  witnesses  subscribed, 
the  testator  was  asked  if  he  acknowledged 
the  paper  to  be  his  last  will  and  testament, 
and  if  he  desired  that  the  witnesses  should 


respectively  attest  it ;  to  which  questions  he 
answered  in  the  affirmative. 

On  an  appeal  from  a  decision  sustaininir 
the  will,  all  the  Bnglish  cases  bearing  apon 
the  construction  of  the  clause  of  the  statute 
of  29  Charles  2,  (from  which  our  statute  of 
1819  is  taken,)  requiring  the  attestation  of  the 
witnesses  in  the  presence  of  the  testator,  were 
cited  and  reviewed  by  the  Judges  of  this 
Court  in  their  opinions.  The  case  it  is  true 
was  one  of  a  wUl  attested  in  the  same  room 
with  the  testator,  yet  the  circumstances  of 
the  case  and  the  nature  of  the  question  not 
only  justified  but  necessarily  called  for  the 
declaration  of  certain  rules  and  definitions 
equally  as  controlling  in  questions  arising  on 
attestations  out  of  the  room.  The  constmc- 
tion  therefore  of  the  words  "in  the  presence 
of  the.  testator,"  drawn  by  the  Court  as  well 
from  the  cases  where  the  attestation  was  out 
of  the  room,  as  from  those  in  which  the  at- 
testing witnesses  and  the  testator  were,  at 
the  time  of  the  attestation,  in  the  same  room, 
•carries  with  it  the  same  weight  as  a  decision 
when  sought  to  be  applied  to  a  case  like  the 
one  before  us,  as  if  it  had  been  pronounced 
in  one  of  the  same  class.  The  true  meaning 
and  objects  of  the  requirement  of  the  statute 

are,  I  think,  more  fully  developed  in 
316      the  case  just  cited  *than  in  any  of  the 

Bnglish  cases  on  the  same  subject ;  and 
'in  a  recent  work.  Modem  Probate  of  Wills, 
the  opinion  of  Judge  Cabell  is  referred  to  as 
containing  one  of  the  best  commentaries  on 
the  construction  of  the  word  "presence"  in 
the  statute,  to  be  found.  With  such  views 
of  the  character  of  that  case,  I  'do  not  deem  it 
necessary  to  repeat  here  an  extended  notice 
of  the  English  decisions  preceding  it,  and 
shall  content  myself  with  citing  such  por- 
tions of  the  opinions  of  the  Judges  aB  I  think 
particularly  applicable  to  this  case,  and  with 
endeavouring  to  shew  that  the  authority  of 
Neal  V.  Neal  is  not  only  not  impaired,  Imt  is 
fully  sustained  by  decisions  of  a  more  recent 
date. 

The  object  of  this  requisition  (says  Judge 
Cabell  in  his  opinion),  is  "to  enable  the  tes- 
tator to  see  that  those  who  attest  the  will  are 
the  persons  in  whom  he  confides,  and  to  pre- 
vent a  false  paper  from  being  surreptitiously 
imposed  on  the  witnesses."  The  object  of 
the  law  will  be  completely  effected,  and  can 
only  be  effected  by  the  testator's  being  in  such 
a  situation  in  relation  to  the  will  and  the  wit- 
nesses that  he  may,  if  he  will,  see  from  that 
situation,  both  the  will  and  the  witnesses  in 
the  act  of  attestation.  This  capacity  in  the 
testator  is  unquestionably  the  test  of  presr 
ence,  in  all  cases  of  attestation  out  of  the 
room  in  which  the  testator  may  be,  for  all 
the  cases  shew,  that  an  attestation  out  of  the 
room  of  the  testator,  i^  held  to  be  in  his  pres- 
ence, if  he  might  see  it,  and  not  in  his  pres- 
ence if  he  could  not  see  it.  Now,  as  the 
reason  of  the  law  in  requiring  an  attestation 
to  be  in  the  presence  of  the  testator  is  pre- 
cisely the  same,  whether  that  attestation  be 
in  the  same  room,  or  in  a  different  room,  the 
law  will  apply  the  same  test  of  presence  to 
both  cases.  An  attestation,  therefore,  in  the 
same  room  with  the  testator,  will  as  in  the 
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case  of  an  attestation  in  a  different  room,  be 
held  to  be  in  his  presence  or  not  in  his  pres- 
ence, accordinfif  to  the  capacity  or  want  of 
capacity  in  the  testator  to  supervise  the 
transaction. 

317  *There  is  however  one  important  dif- 
ference between  an  attestation  in  the 

same  room  and  one  not  in  the  same  room  with 
the  testator:  in  the  absence  of  all  proof  a 
man  is  presumed  to  be  able  to  see  what  is 
done  in  the  same  room  with  him,  and  to  be 
unable  to  see  what  is  done  in  a  different  room. 
An  attestation,  therefore,  in  the  same  room 
is  prima  facie  good,  an  attestation  in  a  dif- 
ferent room  is  prima  facie  bad.  But  this 
presumption  must  yield  to  positive  proof. 
An  attestation  therefore,  out  of  the  room  of 
the  testator,  but  proved  to  be  within  the  scope 
of  his  vision,  becomes  good  as  being  in  his 
presence;  and  an  attestation  in  the  same 
room,  but  proved  to  be  out  of  the  scope  of  his 
vision,  becomes  bad  as  not  being  in  his  pres- 
ence," 

Judge  Coalter  says  that  the  words  and 
intention  of  the  statute  are  satisfied  only 
when  it  is  proved  ^'that  the  testator  was  so 
present  to  the  witnesses  and  they  to  him  as 
that  he  might  and  therefore  probably  did 
see  the  attestation." 

Judges  Carr  and  Brooke,  who  thought 
that  the  will  had  been  duly  attested,  en- 
deavoured to  maintain  that  though  the  tes- 
tator was  not  able  to  change  his  position 
without  the  aid  of  others,  yet  as  the  attes- 
tation was  in  the  same  room,  and  the  testa- 
tor could  by  his  attendants  have  caused 
himself  at  any  moment  to  be  turned  so  as 
to  bring  the  will  and  witnesses  in  full  view, 
and  so  near  to  him  as  to  afford  him  an  op- 
portunity to  distinguish  a  false  will  if  such 
had  been  substituted,  the  attestation  ought 
to  t>e  held  to  be  virtually  in  the  presence 
of  the  testator;  that  a  knowledge  on  the 
part  of  all  present  that  the  testator  could 
in  an  instant  cause  the  transaction  to  be 
subjected  to  the  test  of  his  senses,  united 
with  the  fear  which  guilt  always  feels, 
would  give  to  any  party  meditating  such  a 
frand,  a  consciousness  so  strong  of  the  pres- 
ence and  power  of  detection  of  the  testator 
as  to  furnish  substantially  those  guards 
intended  by  the  statute. 

318  *But  a  majority  of  the  Court  held 
that  this  capacity  of  the  testator  to 

cause  the  relative  position  of  himself  and 
the  witnesses  to  be  changed,  was  of  no 
avail.  **A  power  of  that  sort  (said  Judge 
Cabell)  exists  in  every  case:  in  every  case 
the  testator  may  cause  his  own  situation,  or 
that  of  the  witnesses,  to  be  so  changed  as 
that  he  may  see  the  attestation.  Such  a 
power  was  expressly  held  to  be  insufficient 
In  the  cases  of  Doe  v.  Manifold,  and  Tod 
V.  The  E^rl  of  Winchilsea. 

Jndfi^e  Coalter  in  reply  to  the  same  view, 
said,  '^If  the  doctrine  contended  for  be  ten- 
able, why  shall  not  a  will  executed  in  an 
adjoining  room  be  good,  when  the  testator 
could  direct  the  table  to  be  set  out  within 
his  view  whereat  to  attest  it?  Why  not  if 
attested  in  an  obscure  corner  in  the  same 
room,  because  he  might  have  ordered  it  to 


be  done  in  a  part  of  the  room  where  he 
could  see  what  was  doing.  The  law  is  not 
that  it  shall  be  attested  in  his  presence  if 
he  thinks  it  proper  to  superintend  the  act 
himself,  otherwise  he  may  trust  to  the  hon- 
esty of  his  friends  and  the  witnesses  to  see 
for  him  that  no  fraud  is  done :  no ;  the  law 
requires  him  to  be  present  himself,  body 
and  mind.  If  he  can  by  turning  his  eye 
see  what  is  doing,  he  will  be  presumed  to 
have  seen  it,  and  no  further  proof  that  he 
did  see  is  necessary;  but  if  interposing 
walls  or  other  obstructions  render  it  doubt- 
ful whether  he  could  see  or  not,  the  power 
to  see  must  be  made  apparent:  as  that  a 
door  or  window  was  open,  (not  that  it 
might  ha\e  been  opened  if  requested,)  and 
that  his  position  in  bed  was  such  (not 
might  have  been  such  had  he  desired  to 
be  raised  or  turned)  as  that  he  had  it  in 
his  power  by  simply  looking  on  to  see." 

The  reasoning  of  Judge  Green,  the  other 
member  of  the  majority  of  the  Court,  was  to 
the  like  effect,  and  need  not  be  repeated. 

In  the  three  cases  of  Shires  v.  Glasscock, 
2  Salk.  688;  Davy  v.  Smith,  3  Salk. 
319  395,  and  Casso  v.  *Dade,  1  Bro.  Ch. 
R.  99,  (cited  in  Neal  v.  Neal,)  in 
which  attestations  out  of  the  room  were  sus- 
tained, it  was  shewn  that  the  witnesses  and 
the  testator  were  so  situated  in  proximity 
and  relation  of  situations  that  the  testator 
might  have  seen  the  act  of  attestation. 
And  Judge  Carr  admitted  that  all  the  at- 
tempts made  to  support  wills  out  of  the  room 
of  the  testator,  and  also  out  of  his  sight, 
had  failed ;  and  that  in  many  cases  it  had 
been  decided  that  though  the  signing  was 
in  a  room  contiguous,  yet  the  devise  would 
be  void  unless  the  testator  was  in  a  posi- 
tion, from  which  he  might  if  he  chose,  see 
the  witnesses  subscribe  without  changing 
his  position.  The  cases  of  Ekcleston  v. 
Speke,  Carth.  79;  Broderick  v.  Broderick, 
1  P.  Wms.  239;  Machell  v.  Temple,  2  Show. 
288,  and  Doe  v.  Manifold,  1  Mau.  &.  Selw. 
294,  referred  to  by  him  and  cited  by  the  bar 
here,  are  all  of  that  class.  ' 

In  looking  to  more  recent  cases  it  will  be 
found  that  the  rule  has  been  in  no  degree 
relaxed.  In  the  case  of  Reynolds  v.  Rey- 
nolds, 1  Spears'  R.  253,  decided  by  the  Su- 
preme court  of  South  Carolina  in  1843,  the 
witnesses  after  seeing  the  testator  sign,, 
being  ignorant  that  it  was  necessary  that 
the  testator  should  see  them  subscribe, 
withdrew  for  convenience  to  a  table  in  the 
hall  and  subscribed  their  names.  It  was> 
proved  that  the  testator  could  not  as  he  lay 
m  his  bed  have  seen  them  so  subscribe. 
But  it  was  also  proved  that  if  he  had  risen 
from  his  posture,  and  sat  on  the  side  any- 
where from  the  centre  to  the  foot  of  the 
bed,  he  might  have  seen  them ;  and  it  ap- 
peared that  he  had  strength  enough  to  have 
done  so ;  but  it  was  also  proved  that  he  did 
not  alter  his  recumbent  posture  at  all.  It 
was  held  that  the  attestation  was  not  good  ; 
that  although  the  testator  need  not  actually 
see  the  witnesses  sign  the  will,  yet  they 
must  have  stood  in  a  position  to  let  him 
see   their  subscribing;  which  means   that 
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they  must  not  withdraw  themselves  ^from 
the  continued  observance  of  his 
320  senses,  although  *the  testator  may 
himself  refrain  from  using  such 
senses ;  that  such  discretion  is  with  him, 
but  not  for  the  witnesses  to  avoid  the  op- 
portunity of  his  doing  so.. 

In  the  case  of  Bdward  Colman,    7   Eng. 
Bccl.  R.  392,  the  will  was  signed  by  the  de- 
ceased   in    the    presence  of  two  witnesses; 
but  subscribed   by    them   in   an    adjoining 
room   communicating   with   it  by    folding 
doors,  which  were  open,  the  witnesses   be- 
ing in  such  a  situation,    that   the    testator 
could  not,  without  a  change  of  position,  see 
them.     The  motion  for  probat  was  rejected. 
So  in  the  case  of  Alexander  BUiSt    7   Bng« 
Eccl.    R.    150,  it  was  proved  that  the  will 
was  signed   by  the  testator  in  the  presence 
of   the   witnesses,  who  took  the  paper  into 
another  room  which  communicated  with  the 
testator's   by   two  separate  doors,    t>oth   of 
which  were  open,  and  there  subscribed   it 
in  a  situation  where  the  testator  could  not 
see  the  witnesses,  nor  they  him,  yet  so  near 
to  the  testator  that  they  could   hear  him 
breathe.     The  Court  held  that  the  will  was 
not  attested  in  the  presence  of  the  testator, 
actual  or  constructive.    They  said  that  the 
case   was  a  hard  one,  but  the  law  was  im- 
perative ;  and  the  probat  was  refused.    No 
case   has  been   cited  at  the  bar,  and  I  have 
not   been  able  to  find  one,  in  which  a  will 
attested  out  of  the  testator's  room  and  in  a 
situation   where  the   testator  could  not  see 
the   act  of  attestation,  has  been  sustained. 
In  the  case  before  us  it  is  not  only  found 
that  the  testator  could  not  see  the  witnesses 
attest  without  a  change  of  position,  but  aU 
inference   of  such  a  change  of  position  de- 
ducible  from  the   fact  that  the  state  of  the 
testator's   health  and  strength  admitted  of 
his  altering  his  situation,  is  cut  off  by  the 
express  finding  of  the  jury  that  he  did  not 
get   out  of  bed  nor  change  his  position  in 
it.    I   cannot    therefore  perceive   on    what 
ground  the  due  attestation  of  the  paper  is 

to  be  maintained. 
321  *It  is  suggested  that  such  a  ground 
may  be  discovered  in  the  circum- 
stances which  transpired  after  the  wit- 
nesses had  subscribed.  It  is  difficult  to 
conceive  what  further  validity  can  be  im- 
parted to  the  paper  by  those  circumstances ; 
which  are,  as  already  set  forth  in  the  state- 
ment of  the  facts,  that  after  the  witnesses 
signed  their  names,  they  carried  back  the 
will  and  handed  it  open  with  their  names 
subscribed  to  it  to  the  testator,  who  held  it 
a  minute  or  more  and  looked  at  it,  and  then 
gave  it  to  one  of  them  to  be  folded  up  for 
preservation.  It  is  to  be  borne  in  mind 
that  the  verdict  of  the  jury  is  a  special  one, 
and  therefore  there  is  no  room  for  presump- 
tion ;  and  as  the  circumstances  just  detailed 
do  not  of  themselves  import  a  second 
attestation  by  the  witnesses  after  their 
return  into  the  presence  of  the  testator,  I 
cannot  perceive  that  they  are  of  any  value 
in  the  controversy. 

If  however  it  is   to  be   inferred   that   the 
testator  intended  by  what  he  did  to  approve 


of  the  manner  in  which  the  witnesses  had 
discharged  the  office  they  had  been  re- 
quested to  perform,  such  inference  would,  I 
think,  be  of  no  legal  weight.  In  the  most 
of  such  controversies  it  might  be  doubtless 
shewn  that  the  testator  was  satisfied  with 
the  attestation,  as  otherwise,  he  would 
cause  it  to  be  so  made  as  to  conform  to  his 
views.  The  mode  of  attestation  is  one  of 
the  safeguards  which  the  law  has  enacted 
for  the  protection  of  the  testator,  and  it 
does  not  permit  him  to  dispense  with  it 
by  substituting  it  by  another,  however  well 
he  may  approve  of  the  latter,  or  how- 
ever fair  and  free  from  all  suspicion  it  may 
in  fact  be  shewn  to  be. 

All  implications  and  influences  favour- 
able to  the  will,  which  could  in  any  way  be 
deduced  from  the  conduct  of  the  witnesses 
and  the  testator,  after  the  subscribing  bj 
the  former  (supposing  that  it  were  allow- 
able to  imply  facts  not  found  in  the  ver- 
dict) are,  I  think,  fully  met  by  adjudicated 

cases. 
322  *^In  the  case  of  Bdelen  v.  Hardey's 

lessee,  7  Har.  &,  John.  63,  which  was 
an  action  of  ejectment,  the  case  turned 
upon  the  due  execution  of  a  will  which  was 
offered  as  evidence  on  the  trial.  It  appeared 
that  after  the  testator  had  signed  the  will, 
the  witnesses  by  his  request  went  out  of 
the  room  into  an  adjoining  room  and  there 
signed.  After  it  was  so  signed  by  the  wit- 
nesses, a  friend  of  the  testator  who  had 
written  it,  carried  it  back  to  the  testator 
and  read  it  to  him ;  informed  him  tiiat  the 
witnesses  had  attested  it,  shewing  him  at 
the  same  time  their  hand  writing,  at 
which  the  testator  nodded  his  head  by  way 
of  assent,  appeared  quite  satisfied,  and 
added  as  witness  thought,  **well"  or  **very 
well."  The  Court  was  asked  to  instruct 
the  jury  that  this  evidence,  if  believed  by 
them,  furnished  presumptive  proof  of  a 
compliance  with  the  requisites  of  the  stat- 
ute. This  instruction  the  Court  refused  to 
give ;  and  on  an  appeal  its  refusal  was  sus- 
tained. The  case  was,  I  think,  a  stronger 
one  for  the  will  than  the  one  under  consid- 
eration. 

Bven  were  it  considered  that  the  conduct 
of    the    witnesses    after  their  return   into 
the  room  of  the    testator,  implied   a   reac- 
knowledgment  by  them  of  their  signatures 
to  the  will  as  witnesses,  such  reacknowledg- 
ment  would  not,   I  think,  according  to  the 
decisions  on  the  subject,  cure  the  defective 
attestation.     In    the    case    of    Ragland  v. 
Huntingdon,  1  Iredell  R.  561,  it  was  proved 
by  one  of  the   subscribing   witnesses  that 
he  was  requested  by  the  testator  to  prepare 
his  will  according   to  his  instructions,  and 
he  did  so,  and  signed  his   name   as  a  wit- 
ness before  the  testator  signed,    but  not  in 
his   presence,  and  then  read  the  will  to  the 
testator   and  told   him  he  had   signed  as  a 
witness ;  and  the  testator  approved  and  ex- 
ecuted it ;  and  the  other  witness  then  signed 
in  the  presence  of  the  testator.     It  was  held 
not  a  valid  execution  of  the  will— the  stat- 
ute requiring  both  witnesses  to  sign  in  the 
presence  of  the  testator. 
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*The  ninth  section  of  ch.  26,  Vic- 
toria 1,  declares  that  no  will  shall  be 
valid  unless  signed  at  the  end  or  foot 
thereof  by  the  testator  or  bj  some  other 
person  in  his  presence  and  by  his  direc- 
tion ;  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator  in  the  pres- 
ence of  two  or  more  witnesses  present  at 
the  same  time,  and  such  witnesses  shall  at- 
test and  shall  subscribe  the  will  in  the 
presence  of  the  testator  &c. 

In  a  case  arisixig  under  this  law,  Moore 
▼.  King,  7  Eng.  Bccl.  R.  429,  the  £k:clesi- 
astical  court  held,  that  though  both  the 
witnesses  attested  and  subscribed  in  the 
presence  of  the  testator,  yet  as  the  law 
required  the  witnesses  to  be  present  at  the 
same  time,  that  the  attesting  and  subscrib- 
ing by  one  of  the  witnesses  on  one  day  and 
the  attesting  and  subscribing  by  the  other 
on  another  day,  though  the  first  witness  on 
the  latter  occasion  acknowledged  his  signa- 
ture in  the  presence  of  the  testator  and  of 
the  other  witness,  did  not  fulfil  the  re- 
quirements of  the  law.  The  facts  as  stated 
were,  that  the  testator  signed  a  codicil  in 
the  presence  of  a  witness  (his  sister).  On 
a  subsequent  day  when  his  sister  and  an- 
other person  were  present,  he  desired  her 
to  bring  him  the  codicil,  and  requested  the 
other  person  present  to  attest  and  sub- 
8crit>e  it,  saying  in  the  presence  of  both 
parties  and  pointing  to  his  signature, 
'*This  is  a  codicil  signed  by  myself  and 
by  my  sister  as  you  see;  you  will  oblige 
me  if  you  will  add  your  signature,  two  wit- 
nesses being  necessary."  The  second  wit- 
ness then  subscribed  in  the  presence  of  the 
testator  and  of  his  sister,  the  latter  who 
was  standing  by  him  pointing  to  her  sig- 
nature and  saying,  ** there  is  my  signature, 
yon  had  better  place  yours  underneath;'* 
she  however  did  not  resubscribe. 

If  this  case  is  entitled  to  respect  as  au- 
thority, it  seems  to  me  decisive  of  the  ques- 
tion under  discussion,  as  it  is  manifest  that 
the  only  thing  causing  it  to  fall  short  of  a 
literal  compliance  with  the  requisi- 
324  tions  of  *the  statute,  was  the  substi- 
tuting the  acknowledgment  by  the 
first  witness  of  her  signature  in  the  place 
of  a  resubscribing. 

As  before  intimated  however,  I  do  not 
•deem  it  necessary  to  the  decision  of  this 
«a8e  to  rely  on  such  decisions,  the  character 
of  the  verdict  forbidding,  in  my  opinion, 
a.ny  inferences  or  implications  that  make 
it  necessary  for  those  denying  the  validity 
of  the  will  to  invoke  the  aid  of  such  au- 
thority. 

Nor  do  I  think  that  the  decisions  in 
-relation  to  the  proof  by  the  witnesses  of 
the  signing  by  the  testator,  tend  in  any 
measure  to  impair  the  force  of  the  author- 
ities I  have  cited.  There  is  no  question 
liere  as  to  the  execution  of  the  will  on  the 
I>art  of  the  testator,  but  the  case  turns  on 
the  manner  in  which  the  act  of  attestation 
liaB  been  performed  by  the  witnesses ;  and 
the  requirements  of  the  law  in  relation  to 
-the  two  things  are  of  a  wholly  different 
•character,  for  whilst  it   is   positive   in   re- 


quiring that  the  will  shall  be  attested  by 
the  witnesses  subscribing  their  names  in 
the  presence  of  the  testator,  it  does  not  re- 
quire that  the  testator  shall  sign  the  will  or 
cause  it  to  be  signed  for  him  in  the  pres- 
ence of  the  witnesses.  The  kind  or  degree 
of  proof  by  which  the  fact  of  signing  by 
the  testator  or  some  one  for  him,  is  to  be 
established,  is  not  prescribed.  No  doubt 
therefore  is  thrown  on  the  proposition 
which  I  have  endeavoured  to  maintain,  nor 
any  inconsistency  in  the  opinions  of  Judges 
exhibited,  by  shewing  that  a  long  series  of 
decisions  commencing  at  an  early  period, 
declare  that  it  is  not  necessary  for  the  wit- 
nesses to  see  the  testator  sign,  and  that  the 
fact  of  signing  may  be  inferred  from  his 
acknowledgment  of  the  instrument  to  be 
proved  as  his  will,  whilst  it  is  at  the  same 
time  shewn  that  a  uniform  current  of  de- 
cisions emanating  from  the  same  tribunals, 
announce  in  effect  that  the  witnesses  must 
attest  under   the  immediate    supervision  of 

the  testator.  For  these  reasons  I  am 
325      of  opinion  that  the  will  was  *not  duly 

attested,  and  that  the  sentence  of  the 
Court  below  should  be  reversed,  and  that 
the  instrument  should  be  admitted  to 
record  as  a  will  of  personals  and  rejected  as 
a  will  of  real  estate. 

BALDWIN,  J.     The   joint    of   the  objec- 
tion taken  to  the  probat  of  this  will  is,  not 
that  the  attestation  of  the  subscribing  wit- 
nesses was  made  out  of  the  room  where  the 
testator  was  at  the  time,  nor  that  the  testa- 
tor did  not  see  the  witnesses  in  the   act  of 
signing  their  names  to  the  instrument,  nor 
that    he  was  incapable,    either  mentally  or 
physically,    of    observing,     understanding 
and   controlling    the    act    which  they  thus 
performed :  but  it  is  that  the  position  of  the 
testator's   body  was  such  at    the  time  that 
the  attestation  did  not  fall  within  the  scope 
of   his    vision,    and    could    not   without  a. 
change  of  that  position,  which  although  he 
was  fully  capable  of  making,  he  did  not  in 
point  of  fact  make.     If  therefore  the  objec- 
tion   prevails  in  this  case,  it  must  be  fatal 
to  every  will  in  regard  to  which  it  occurs, 
under   all   conceivable  circumstances.     We 
are   at  liberty   therefore   to  make  the  case, 
strong    as  it  is,  if  possible  still    stronger. 
We  may  suppose  that  a  testator  in  a  perfect 
state   of  health   both   of   body   and    mind, 
and  actively  engaged  in  the  pursuits  of  life, 
sends  for  his  most  confidential    friends  to 
attend  and  witness  his  will,  that  he  dictates 
it  to  one  of  them  who  writes  it  at  his  side ; 
that  he  forthwith  reads  it  over,    signs   and 
acknowledges    it  to  the  witnesses,  they  sit- 
ting or  standing  around  him ;  that  it  being 
more  convenient  from    the  condition  of  the 
room,  or  the  furniture,   or  any  other  cause, 
they    then  at  his  request  or  by  his  permis- 
sion, pass  into  an  adjoining  room,  through 
a  door   between  the  two  rooms,    kept   wide 
open   during  the  entire   transaction,  imme- 
diately subscribe  their  names  to  the  instru- 
ment, and  instantly  return  with    it   to   the 
testator,    presenting    it    to    him  open  and 
pointing    to   their  signatures  with  the   ink 
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thereof  still   wet;  that  he  thereupon 

326  *receive8   it,  carefully  inspects  it,  ez-< 
presses    his  approbation,   folds  it  up 

and  puts  it  awaj  amongst  his  papers,  or  de- 
posits it  with  one  of  the  witnesses  for  safe 
keeping ;  that  while  the  witnesses  are  sign- 
ing their  names,  the  testator  remains  in  the 
room  from  which  they  passed,  without  the 
slightest  impediment  to  his  seeing  through 
the  open  door  every  stroke  of  the  pen  with 
which  they  wrote,  except  only  that  he 
happens  at  the  moment  to  stand  or  sit  or 
lie  with  his  back  towards  the  witnesses, 
instead  of  his  face.  Is  such  a  will  so  made 
and  attested  null  and  void  under  the  pro- 
visions of  our  statute,  1  Rev.  Code,  p.  365, 
because  the  witnesses  when  in  the  act  of 
subscribing-  did  not  fall  within  the  range 
of  the  testator's  vision? 

The  terms  of  the  statute  require  that  if 
the  will  be  not  wholly  written  by  the  testa- 
tor, it  shall  *  *be  attested  by  two  or  more 
credible  witnesses  in  his  presence."  It  is 
not  prescribed  that  the  testator  shall  see 
the  witnesses  sign,  nor  is  the  character  of 
the  place  of  attestation  desig-nated :  it  may 
be  done  in  a  small  chamber  or  a  spacious 
hall,  a  public  street  or  an  open  field.  The 
word  '^presence"  is  rather  indefinite  in  its 
signification,  but  may  be  somewhat  ex- 
plained by  contrasting  it  with  its  opposite, 
*< absence."  The  attestation  must  not 
be  in  the  absence  of  the  testator.  It  is  ad- 
equate to  preventing  the  mischief  of  a  will 
being  brou£^ht  already  drawn  and  subscribed 
with  the  names  of  witnesses,  and  obtaining 
the  testator's  signature  or  acknowledg- 
ment in  a  brief  space  of  time,  or  of  procur- 
ing such  signature  or  acknowledgment,  and 
taking  it  away  to  be  thereafter  subscribed 
by  witnesses  according  to  their  own  con- 
venience or  purposes.  It  may  also  present 
some  slight  impediment  to  the  foisting  of 
a  false  paper  upon  the  testator  or  the  wit- 
nesses about  the  time  of  attestation ;  but  it 
is  obvious  that  there  can  be  no  absolute 
security  ag'ainst  such  a  fraud,  which  can  be 
best  detected  by  looking  to  all  the  cir- 
cumstances of  the   transaction ;   and 

327  *it  is  clear  that    the  legislature   did 
not  intend   by    a    rigid  formality  to 

impair  seriously  the  testamentary  power. 
And  it  surely  is  not  competent  for  the 
Courts  to  interpolate  words  not  found  in  the 
statute,  and  by  an  inexorable  adherence 
to  them,  defeat  fair  wills,  liable  to  no  sus- 
picion of  fraud  or  malpractice,  and  so  sac- 
rifice the  object  to  be  attained,  the  safe 
exercise  of  the  testamentary  power,  to 
mere  slips  in  matters  of  form. 

It  is  conceded  by  every  one  that  it  is  un- 
necessary the  testator  should  actually  see 
the  witnesses  sign,  if  he  could  do  so  from 
the  situation  in  which  he  was,  by  the  mere 
exercise  of  his  volition,  and  the  question 
is  placed  upon  the  narrow  ground  whether 
that  volition  is  to  be  accomplished  without 
a  change  of  place,  or  position,  or  posture, 
in  the  room  where  he  sits  or  stands  or  lies. 
There  is  no  warrant  I  think,  either  in  rea- 
son or  authority  for  the  proposition  that 
subscribing   witnesses  must  be  within  the 


range  of  the  testator's  vision  from  the  spot 
of  the  room  where  he  is  at  the  time,  as  he 
happens  to  sit  or  lie  or  stand,  if  he  is  men- 
tally and  physically  capable  of  changing 
his  position  in  his  bed  or  chair  or  room  so 
as  to  enable  him  to  see  the  subscribing 
witnesses  in  the  adjoining  room. 

In  the  present  case  there  is  a  strong  and 
controlling  feature  not  to  be  found  in  any 
other  that  I  have  seen.  The  will  after  be- 
ing sig-ned  by  the  witnesses,  was  brought 
by  them  to  the  testator,  and  inspected  and 
identified  by  him,  and  their  attestation 
fully  approved.  This  in  connection  with 
the  other  circumstances  of  the  transaction, 
for  which  I  refer  to  the  special  verdict, 
made  the  attestation  one  entire,  continnons 
act,  substantially  in  the  testator's  presence* 
and  in  conformity  with  the  fair  interpreta- 
tion and  true  spirit  of  the  statute.  And  the 
establishment  of  this  will  cannot  introduce 
any  injurious  jninciple  or  precedent: 
whereas  its  rejection  would,  as  I  conceive, 
tend  to  such  a  result. 

328  *ALLEN,  J.    The  facts   found  by 
the  special  verdict  raise  the  question 

whether  the  will  was  so  subscribed  by  the 
attesting  witnesses  in  the  presence  of  the 
testator  as  to  constitute  a  valid  will  of 
realty  under  the  statute.  The  cases  in  the 
English  courts  in  reference  to  the  subject 
are  fully  examined  and  commented  on  bj 
Judge  Carr  in  the  case  of  Neal  v.  Neal,  1 
Leigh  6,  and  the  result  to  be  deduced  from 
them  is  that  an  attestation  in  the  same 
room  is  prima  facie  good,  and  that  an  at- 
testation out  of  the  room  is  prima  facie 
bad ;  but  that  in  the  latter  case  such  attes- 
tation becomes  good  if  shewn  to  be  within 
the  scope  of  the  testator's  vision.  In  the 
latter  proposition  all  the  Judges  of  this 
Court  concurred.  The  statute  intended  to 
protect  the  testator  from  witnesses  in  whom 
he  did  not  confide,  and  to  prevent  a  false 
paper  from  being  fraudulently  imposed  upon 
him  and  the  witnesses :  and  hence  the  nec- 
essity of  such  a  presence  as  will  give  him 
a  control  over  the  attestation  during  the 
whole  progress  of  the  transaction.  Where 
they  are  in  the  same  room  they  are  mutu- 
ally present,  and  if  the  testator  has  the  ca- 
pacity by  his  own  unaided  power  to  see 
what  is  transpiring,  he  has  the  control  over 
the  attestation  which  the  statute  designed 
to  give  him.  He  may  not  choose  to  over- 
look the  transaction,  but  the  power  to  do 
so  at  any  instant  is  a  sufficient  security 
against  fraud,  and  constitutes  such  a  pres- 
ence as  conforms  to  the  requisitions  of  the 
statute  as  construed  by  the  Courts. 

But  where  the  attestation  is  not  in  the 
same  room,  sight  comes  in  place  of  the 
mutual  presence  in  the  same  room.  If  with- 
out a  material  change  of  position  the  attes- 
tation comes  within  the  scope  of  his  vissony 
if  by  the  exercise  of  his  own  volition  he 
may  in  his  then  position  see  what  is  passing 
at  any  instant  of  time  the  act  is  in  progress* 
the  attestation  is  in  his  presence  thongh  be 
may  not  in  fact  see  it.  The  knowledge  of 
the  fact  that  he  has  the  capacity  to 

329  overlook  the  transaction,  Ogives  him 
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the  same  control  over  the  attestation 
which  is  afforded  by  mutual  presence  in  the 
same  room.  It  is  found  in  this  case  bj  the 
jury  that  the  testator  lying*  in  his  ordinary 
position  in  his  bed  could  not  have  seen  the 
attesting  witnesses  sign  their  names,  the 
witnesses  having  carried  the  will  out  of 
the  room  into  a  passage  and  there  sub- 
scribed it ;  but  that  he  might  have  seen 
them  if  he  had  got  out  of  his  bed,  or  by 
changing-  his  position  so  as  to  lean  out  over 
the  foot  of  the  bed,  and  that  he  had  the 
physical  capacity  to  have  done  either  if  he 
had  so  desired ;  but  that  he  did  neither. 

I  have  found  no  case,  and  we  have  been 
referred  to  none,  in  which  the  question 
turned  upon  the  physical  capacity  of  the 
testator  to  have  followed  the  witnesses, 
where  the  attestation  was  out  of  the  room, 
or  to  have  materially  changed  his  position 
in  his  room  so  as  to  bring  the  subscribing 
witnesses  within  the  scope  of  his  vision 
during  the  attestation.  If  such  enquiry 
were  proper,  then  it  would  follow  that  an 
attestation,  no  matter  where  made,  would 
have  been  sufficient,  provided  the  testator 
haa  the  capacity  to  supervise  it  if  he  de- 
sired to  do  so.  This  would  be  to  substitute 
the  confidence  of  the  testator  in  the  wit- 
nesses and  friends  about  him  for  the  actual 
presence  and  control  provided  by  the 
statute. 

If  the  will  in  this  case  had  been  attested 
in  the  same  room  in  the  presence  of  the 
testator,  it  would  have  been  a  valid  instru- 
ment, for  it  had  been  signed  and  published 
as  his  last  will,  and  nothing  was  wanting 
to  its  completion  but  a  legal  attestation. 
No  subsequent  inspection  or  recognition 
was  required  to  add  to  its  legal  effect.  But 
how  would  it  have  been  if  the  attestation 
having  been  made  in  the  manner  disclosed 
by  this  record,  one  of  the  witnesses  by  the 
previous  request  of  the  testator,  or  of  his 
own  accord,  had  folded  it  up  and  placed  it 
away  in  the  testator's  desk  or  taken  charge 
of  it  himself?  Would  it  be  main- 
330  tained  that  a  paper  so  *attested  out  of 
the  room  and  out  of  his  sight  could 
t>e  sustained  as  conforming  to  the  law?  If 
not,  then  it  must  be  conc^ed  that  the  at- 
tes^tion  here  alone  would  not  have  sufficed 
to  give  validity  to  the  instrument ;  some- 
thing must  be  superadded,  or  substituted 
rather,  in  the  place  of  a  regular  attesta- 
tion. This  would  be  adding  a  new  term  to 
the  statute,  and  declaring  in  effect  that  the 
will  should  either  be  attested  in  his  pres- 
ence, or  if  not,  that  the  witnesses  after 
snbscribing  their  names  should  exhibit  the 
will  so  subscribed  to  the  testator  and  ac- 
knowledge their  signatures.  It  is  unneces- 
sary to  enquire  whether  such  a  provision 
would  have  furnished  as  great  a  security 
against  the  imposition  of  a  surreptitious 
paper  on  a  man  in  extremis,  as  the  actual 
safeguards  thrown  around  him  by  the 
statute.  It  is  sufficient  to  say  that  the  law 
contains  no  such  provision,  and  it  is  the 
province  of  this  Court  to  declare  what  the 
law  is,  and  not  to  enact  new  laws. 

Our  statute  of  wills,  so  far  as  respects  at- 


testation, was  copied  from  the  statute  of  29 
Charles    2,    and    it    is    a    well  established 
principle,    that   where  an   English   statute 
is   copied   the   decisions    of   the    Courts  at 
Westminster  may    be  considered  as  having 
been  adopted  with  the  text  they  expounded. 
The  case  of  Eccleston  v.    Speke  or  Petty, 
Carthew    79,    occurred    in  1st  William  and 
Mary,    not   very  long  after  the   passage  of 
the   English  statute.    In  that  case  the  tes- 
tatrix signed  the  will  in  the  presence  of  the 
subscribing  witnesses  in  her  bed  chamber, 
the   witnesses  subscribed   it  in  a  hall,  and 
it  appeared  that  it  was  not  possible  to  see 
from  her  chamber  what  the  witnesses  did 
at  the  table  in  the  hall.    The  testatrix  con- 
tinued   in    her    chamber    all  the  time  they 
were  subscribing.     And  it  was  held  that  the 
attestation    did  not  conform  to  the  statute. 
Nothing  was  said  as  to  the  physical  power 
of  the  testatrix  to  have   left   her   chamber. 
The  case  established  that  not  being  in 

331  her  chamber  where  she  could  *have 
seen  if  she    had    chosen,    and  being 

out  of  her  chamber  and  without  the  scope 
of  her  vision,  the  attestation  was  invalid. 
This  has  been  recognized  as  the  leading 
case  on  this  point,  giving  a  construction  to 
the  statute  soon  after  its  enactment,  and  so 
far  as  I  have  seen,  has  never  been  contro- 
verted by  any  subsequent  case  in  the  Eng- 
lish courts  or  the  courts  of  the  different 
states.  The  principal  of  the  case  was  dis- 
tinctly recognised  by  all  the  Judges  of  this 
Court  in  Neal  v.  Neal,  and  it  seems  to  me 
is  conclusive  against  the  attestation  in  this 
case,  if  the  case  is  to  be  decided  upon  the 
regularity  of  the  attestation  alone,  as  I 
think  it  must  be.  The  facts  found  that  the 
witnesses  after  subscribing  their  names  in 
the  passage,  carried  it  back  and  handed  it 
open  with  their  names  subscribed  to  it  to 
the  testator,  who  held  it  a  minute  or  more 
and  looked  at  it,  and  then  gave  it  to  one  of 
the  witnesses  to  be  folded  up  for  preserva- 
tion, whilst  they  furnish  a  moral  certainty 
that  no  fraud  or  imposition  was  practised 
on  the  testator,  do  not  amount  to  an  attes- 
tation in  his  presence,  the  only  security 
against  fraud  which  will  satisfy  the  requi- 
sitions of  the  law.  A  will  not  wholly  in 
the  hand  writing  of  the  testator  may  be  ac- 
knowledged in  the  most  solemn  form  before 
any  number  of  witnesses,  and  under  cir- 
cumstances excluding  the  possibility  of 
fraud*  yet  the  law  presumes  it  fraudulent, 
and  in  the  language  of  one  of  the  Judges 
in  Neal  v.  Neal,  no  proof  of  actual  fairness 
can  avail  to  supply  the  requisites  of  the 
statute. 

The  will  being  dated,  and  the  testator 
having  died  before  the  passage  of  the  act 
of  March  4,  1835,  Sess.  Acts  43,  requiring 
the  same  kind  of  proof  as  to  wills  of  per- 
sonalty that  was  requisite  to  the  validity 
of  a  devise  of  realty,  I  think  the  facts 
found  are  sufficient  to  authorize  its  admis- 
sion to  probat  as  a  will  of  personalty, 
Redford  v.  Peggy,  6  Rand.  316,  and  am 
therefore  of  opinion  that  the  sentence 

332  so  far  as  it   admits  it  to  probat  *as  a 
will  of  personalty  should  be  affirmed, 
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and   reversed   so  far  as  it  was  admitted  to 
probat  as  a  devise  of  realty. 

MONCURC,  J.,  thought  the  will  attested 
in  the  presence  of  the  testator  within  the 
meaning  of  the  statute ;  and  concurred  fully 
with  Judge  Baldwin. 


Glazebrook's  Adm'r  v.  Ragland's 
AdmV. 

October  Term,  1851,  Richmond. 

(Absent  Gabkix,  P.) 

Deed  of  Trust— Uiirecorded«~-C«ee  at  Bar.— A  deed  of 
trust  by  bnsband  In  favour  of  himself  and  wife 
was  not  duly  recorded;  but  the  land  was  sold  by 
the  trustee  under  a  decree  of  the  Court  In  a 
friendly  suit  by  the  cegtuit  Que  trtut  against  the 
trustee,  and  conveyed  to  the  purchaser  by  deed 
duly  recorded.  Years  afterwards,  but  before  all 
the  purchase  money  was  paid,  the  purchaser 
became  the  surety  of  the  husband  in  a  forth- 
coming bond,  and  was  compelled  to  pay  the 
money.  lu  an  action  on  the  bond  for  the  purchase 
money  by  the  trustee  against  the  administratrix 
of  the  purchaser,  she  pleaded  as  a  set-off  the  debt 
paid  by  the  purchaser  as  surety  of  the  husband. 
Hbld: 

ist.  Seme— Same— Validity.— That  though  the  trust 
deed  was  not  duly  recorded,  yet  under  the  cir- 
cumstances it  was  valid;  and  neither  the  land 
nor  the  purchase  money  was  liable  for  the  hus- 
band's debts. 
ad.  Same— Same— Same— 5et-Off-^oiiit  and  Several 
Demand.— The  deed  of  trust  beiuff  valid  the  In- 
terest of  the  husband  in  the  trust  subject 
is  a  joint  interest,  and  therefore  cannot 
be  set  off  by  a  debt  due  from  himself. 

This  was  an  action  of  debt  brought  origi- 
nally in  the  County  court  of  Hanover  in 
the  year  1825,  by  John  Glazebrook  against 
Sarah  Ragland  administratrix  of  Absalom 
Ragland  deceased.     The  facts  of  the  case 

were  as  follows : 
333  *In  the  year  1807  Oliver  Cross   exe- 

cuted to  I>:>swell  and  Day  trustees,  a 
deed  conveying  to  them  a  tract  of  land  in 
the  county  of  Hanover  and  other  property, 
in  trust,  to  sell  the  land,  and  out  of  the 
proceeds  to  pay  a  moiety  to  said  Oliver 
Cross,  and  with  the  other  moiety  to  pur- 
chase other  land  for  the  use  of  Sarah,  wife 
of  Oliver  Cross,  during  her  widowhood, 
or  dispose  of  the  money  as  they  may  think 
most  advantageous,  paying  her  the  interest 
on  such  moiety,  if  not  appropriated  to  the 
purchase  of  land ;  and  at  the  death  of  said 
Sarah,  or  her  marriage,  the  land  or  money 

*Deed  of  Trust— Unrecorded— Effect  as  between  Par- 
ties.—In  Be  Wynne,  SO  Fed.  Cas.  756,  it  is  said  that 
an  unrecorded  deed  is  perfectly  valid  and  effectual 
as  between  the  parties  citing*  Glazebrook  v.  Bagland, 
8  Oratt.  3S2;  McClure  v.  Thistle,  2  Oratt  182;  John- 
ston V.  Slater,  11  Oratt  821.  Also,  it  Is  said  even  the 
recitals  in  an  unrecorded  deed  are  evidence  aaralnst 
the  (nranton  and  all  claiminfir  under  them,  citinar 
Wiley  V.  Glrens,  6  Gratt.  277.  See  Campbell  v. 
Nonpareil  F.  B.  &  K.  Co.,  75  Va.  294,  where  dictum  of 
the  principal  case  is  criticised. 


to  be  divided  among  the  children  of  Oliver 
and  Sarah  Cross.  The  deed  was  made 
expressly  *^to  secure  to  the  children  and 
their  heirs  a  fee  simple  estate,  and  also  to 
provide  for  his  wife  a  competent  and  de- 
cent maintenance  during  her  widowhood.** 

The  deed  was  proved  in  Hanover  County 
court  on  the  27th  of  May  and  the  26th  of 
August  1807,  by  the  oaths  of  two  witnesses 
as  to  the  grantor,  and  on  the  said  27th  of 
May  was  acknowledged  in  Court  by  the 
trustees. 

On  the  28th  of  February  1811,  friendly 
proceedings  were  had  between  Oliver  Cross 
and  Sarah  his  wife,  and  James  Doswell  as 
trustee,  (Day  being  dead, )  whereby  John 
Glazetfrook  was  substituted  as  trustee  in 
lieu  of  Doswell,  and  empowered  and  directed 
by  the  decree  then  pronounced,  ' '  to  sell  and 
convey  the  title"  of  the  land  embraced  in 
said  trust  deed,  and  to  report  to  the  Court. 

Under  authority  of  this  decree  Glazebrook 
sold  the  land,  and  Absalom  Ragland  (the 
intestate  of  the  defendant)  purchased  it, 
and  executed  for  the  purchase  money  a 
bond  for  ;f 546,  conditioned  to  pay  ;^273  on 
demand  to  '^John  Glazebrook,  acting  as 
trustee  under  a  decree  of  the  worshipful 
Court  of  Hanover,  bearing  date  the  28tb 
day  of  February  1811,  in  the  room  of  James 
Doswell,  for  selling  lands  belonging 
334  to  Oliver  '^Cross  and  Sarah  Cross  his 
wife."  This  bond  bpars  date  11th 
January  1812.  And  the  trustee  conveyed 
the  land  to  the  purchaser  the  same  day. 

By  an  endorsement  on  the  bond,  John 
Darracott,  substituted  as  trustee  for  Glaze- 
brook, appears  to  have  credited  a  payment 
of  990  dollars,  as  of  the  24th  of  July  1823. 
When  that  substitution  took  place  does  not 
appear. 

On  the  7th  of  February  1825,  the  present 
suit  (an  action  of  debt)  was  instituted  on 
the  said  bond  in  the  name  of  GlazebrocA, 
the  substituted  trustee,  ' '  for  the  benefit  of 
John  Darracott,  the  present  trustee,'* 
against  Sarah  Ragland,  administratrix  of 
Absalom  Ragland.  The  suit  in  its  progress 
was  revived  in  the  name  of  William  L. 
White  as  administrator  of  Glazebrook,  for 
the  benefit  of  the  administrator  of  the 
trustee  Darracott,  and  of  John  B.  Timber- 
lake  as  administrator  of  Ragland. 

The  defendant  Timberlake,  at  a  Court 
held  for  the  county  of  Hanover  on  the  24th 
of  October  1832,  and  continued  to  the  27th 
of  that  month,  withdrew  the  plea  of  '*pay- 
ment"  previously  filed,  and  upon  which  the 
cause  had  been  once  inefifectually  tried,  aod 
as  the  record  states,  '*  thereupon  he  further 
pleads  payment,  no  assets,  and  fully  ad- 
ministered, and  files  a  set-off  to  the  plain- 
tiff's demand  in  this  suit." 

On  the  25th  of  July  1838,  the  cause  was 
transferred  from  the  County  to  the  Circuit 
court  of  Hanover.  None  of  the  pleas  were 
in  writing,  nor  appeared  in  any  other  form 
than  the  above  entry  by  the  clerk ;  nor  was 
any    issue  ever  joined  on  any  of  the  pleas. 

The  cause  was  tried  on  the  11th  of  April 
1845,  and  a  verdict  was  found  for  the  plain- 
tiff for  the  sum  of  34  dollars  67  cents,  with 
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interest  from  the  24th  of  July  1823;  the 
recovery  being  thus  reduced  bj  the  admis- 
sion of  an  off  set,  to  the  admission  of  which 
bj  the  Court  the  plaintiff  filed  two  excep- 
tions. 

335  *By  the  first  exception   it   appears 
that  after  the   plaintiff  had  given  in 

evidence  the  bond  on  which  the  suit  was 
brought,  the  defendant  introduced  and 
offered  as  an  offset  to  the  plaintiff's  de- 
mand, a  copy  of  a  judgment  in  the  name 
of  Joel  Cross,  executor  of  Joseph  Cross, 
against  Oliver  Cross  and  Absalom  Kag- 
land,  defendant's  intestate,  rendered  in 
Hanover  County  court  on  the  22d  of  May 
1816,  upon  a  motion  for  a  judgment  on  a 
forthcoming  bond  for  £29S.  2.  6. ,  to  be  dis- 
charged by  ;fl47.  11.  3.,  with  interest  from 
the  20th  of  March  1816,  and  the  costs,  with 
a  statement  endorsed  of  the  amount  due, 
(503  dollars  75  cents, )  interest  being  cal- 
culated in  said  statement  up  to  the  1st  of 
August  1816;  and  also  an  endorsement 
thereon,  signed  **C.  P.  Goodall,"  to  the 
effect  that  *  'the  within  judgment  was  for 
the  benefit  of  the  within  named  A.  Rag- 
land,  he  having  paid  me  the  same;"  but 
that  said  Goodall  *^was  not  to  be  liable  in 
any  respect  for  the  amount  thereof,  should 
the  within  Oliver  Cross  prove  insolvent." 
To  the  introduction  of  which  as  an  offset, 
the  plaintiff  objected.  But  the  defendant 
stated  he  intended  to  follow  up  that  evi- 
dence with  proof  that  Absalom  Ragland  paid 
the  money  to  Goodall  (who  had  authority 
to  receive  it)  as  security  for  Oliver  Cross ; 
that  the  said  bond  was  given  by  him  for 
the  purchase  of  the  land  embraced  in  the 
deed  aforiesaid  from  Oliver  Cross  to  Day 
and  Doswell ;  that  the  deed  was  irregularly 
recorded,  not  being  proved  by  the  requisite 
number  of  witnesses,  and  was  for  that  rea- 
son void  as  to  the  creditors  of  Oliver  Cross. 
Whereupon,  ^*the  Court  being  of  opinion, 
upon  the  case  stated,  that  the  deed  from 
Oliver  Cross  to  Doswell  and  Day,  not  hav- 
ing been  recorded,  passed  no  title  as  against 
Joseph  Cross's  executor,  and  constituted  no 
barrier  to  the  recovery  of  the  debt  due  to 
him  out  of  the  fund  thereby  conveyed ;  that 
Glazebrook  should  be  considered,  as  regards 
the  creditors  of  Oliver  Cross,  as  a  mere 
trustee   for   him;  that  A.  Ragland  is 

336  entitled   to  *be  substituted  to  all  the 
rights  of  Joseph  Cross's  executor,  and 

is  therefore  entitled  to  set  off  the  debt 
which  he  has  paid  for  Oliver  Cross  against 
the  demand  here  asserted;"  admitted  the 
said  copy  and  endorsement  to  go  to  the  jury 
as  evidence,  should  the  defendant  exhibit 
to  the  jury  the  proof  with  which  he  pro- 
posed to  support  the  offer  of  said  copy  and 
endorsement. 

By  the  second  exception  it  appears,  that 
the  defendant  *'did  support  his  offer  of 
said  copy  and  endorsement,"  by  the  proof 
''that  the  defendant  Absalom  Ragland  did, 
on  the  1st  of  August  1816,  pay  as  security 
for  Oliver  Cross,  on  said  judgment  in  fa- 
vour of  Joseph  Cross's  executor,  the  sum  of 
503  dollars  75  cents,  which  is  the  amount 
of  the  set  off  so  insisted  on  by  the  defend- 


ant." Whereupon  the  plaintiff  objected  to 
said  set  off,  that  it  was  barred  by  the  stat- 
ute of  limitations,  and  should  not  be  allowed 
for  that  reason ;  and  moreover  that  if  it 
appeared  to  be  due  more  than  five  years  be- 
fore the  death  of  Glazebrook,  the  plaintiff, 
it  should  be  disregarded;  and  asked  the 
Court  so  to  instruct  the  jury.  But  the 
Court  being  of  opinion  that  Ragland  was 
substituted  to  the  rights  of  Cross's  executor 
as  a  judgment  creditor  of  his  principal 
Oliver  Cross,  and  for  that  reason,  and  be- 
cause the  said  claim  had  been  relied  on  as 
an  offset  in  this  cause  before  the  judgment 
was  barred,  the  said  offset  is  not  barred 
by  the  statute. 

The  Court  having  entered  up  a  judgment 
according  to  the  verdict,  the  plaintiff  ap- 
plied to  this  Court  for  a  writ  for  error, 
which  was  allowed. 

R.  T.  Daniel,  for  the  appellant. 
Lyons,  for  the  appellee. 

MONCURE,  J.  I  concur  in  the  results  of 
Judge  Baldwin's  opinion  in  this  case,  and 
in  much  of  his  reasoning ;  but  as  I  am  not 
prepared  to  assent  to  or  dissent  from  some 

of  the  views  expressed  by  him,  it 
337      may  be  proper  *that  I  should  give  the 

reasons  which  have  led  me  to  the 
same  results  to  which  he  has  arrived. 

In  1807  Oliver  Cross  conveyed  600  acres 
of  land  and  certain  slaves  to  Doswell  and 
Day,  in  trust  for  the  benefit  of  himself  and 
his  wife  and  children.  In  the  same  year 
the  deed  was  acknowledged  by  and  recorded 
as  to  the  trustees,  and  was  proved  by  two 
witnesses  as  to  the  grantor,  but  never  hav- 
ing been  further  proved,  though  there  were 
four  subscribing  witnesses  to  the  deed,  it 
was  never  recorded  as  to  him.  In  1811  Day 
the  acting  trustee  having  died,  and  Doswell 
being  unwilling  to  act,  a  suit  in  chancery 
was  brought  by  Cross  and  wife  to  have  a 
trustee  substituted  and  the  trusts  of  the 
deed  carried  into  execution ;  and  a  decree 
was  accordingly  made  substituting  Glaze- 
brook as  trustee  and  authorizing  him  to  sell 
and  convey  the  land,  and  further  to  act 
in  all  respects  as  trustee  under  the  deed. 
In  1812  Glazebrook  actinc'  as  trustee  under 
the  said  decree  sold  277J^  acres  of  the  said 
land  by  metes  and  bounds  to  Ragland,  who 
executed  his  bond  for  the  purchase  money, 
payable  on  demand,  to  said  Glazebrook  as 
trustee  aforesaid.  The  decree  was  partic- 
ularly referred  to  both  in  the  deed  to  Rag- 
land and  in  his  bond ;  and  the  deed  was 
duly  recorded.  In  1816  Ragland  became  the 
surety  of  Oliver  Cross  in  a  forthcoming 
bond  to  Joseph  Cross,  on  which  a  judg- 
ment was  obtained,  which  was  paid  by 
Ragland.  In  1825  suit  was  brought  in  the 
name  of  Glazebrook  for  the  benefit  of  Dar- 
racott,  (who  it  seems  had  been  substituted 
as  trustee  in  Glazebrook's  place,)  against 
Ragland's  administratrix,  upon  Ragland 's 
bond  for  the  purchase  money  of  the  land 
bought  by  him  as  aforesaid.  In  1832  the 
claim  of  Ragland  for  the  payment  made 
by  him  of  the  judgment  on   the  forthcom- 
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ing  bond  aforesaid,  was  filed  by  his  admin- 
istratrix as  a  set-off  to  the  plaintiff's  de- 
mand. In  1845  the  suit  was  tried,  and  the 
Circuit  court  being  of  opinion  that 
the  deed   from '  Oliver  Cross   to  Dos- 

338  well  *and  Day  y  not    having  been  re- 
corded,   passed   no    title    as    against 

Joseph  Cross's  executor,  and  constituted  no 
barrier  to  the  recovery  of  the  debt  due  to 
him  out  of  the  fund  thereb3'  conveyed ;  that 
Glazebrook  should  be  considered,  as  against 
the  creditors  of  Oliver  Cross,  as  a  mere 
trustee  tor  him ;  that  Ragland  was  entitled 
to  be  substituted  to  all  the  rights  of  Joseph 
Cross's  executor,  and  was  therefore  entitled 
to  set  off  the  debt  which  he  had  paid,  for 
Oliver  Cross  against  the  demand  asserted  by 
the  plaintiff  in  the  suit,  admitted  the  evi- 
dence offered  by  the  defendant  of  the  said 
set-off,  which  was  thereupon  allowed  by 
the  jury,  and  verdict  and  judgment  were 
rendered  for  the  balance  of  the  plaintiff's 
demand,  after  deducting  the  amount  of  said 
set-off.  Was  the  set-off  a  good  one?  is  the 
question  now  to  be  considered. 

It  is  not  necessary  to  consider  in  this 
case,  whether  to  an  action  brought  by  a 
trustee,  a  set-off  may  be  made  of  money 
due  from  the  cestui  <}ue  trust;  or  whether 
the  law  on  this  subject  was  correctly  ex- 
pounded in  the  cases  of  Bottomley  v.  Brook, 
and  Rudge  y.  Birch,  cited  in  Babington 
on  Set-off «  p.  60.  It  will  be  admitted  by 
all,  that  debts  which  are  not  mutual  cannot 
be  set  off  at  law;  nor  in  equity,  without 
special  reason  for  so  doing.  If  Oliver 
Cross  had  any  interest  in  the  bond  to  Glaze- 
brook  as  trustee,  it  seems  to  have  been  an 
interest  in  common  with  his  wife  and  chil- 
dren. Had  the  bond  been  payable  to  the 
cestuis  que  trust,  instead  of  the  trustee ;  to 
Oliver  Cross,  and  his  wife  and  children,  in- 
stead of  to  Glazebrook ;  money  paid  by  Rag- 
land  on  account  of  Oliver  Cross  alone,  could 
not  have  been  set  off  in  a  suit  at  law  upon 
the  bond.  A  fortiori  the  set-off  is  inadmis- 
sible, the  bond  being^ayable  to  the  trustee. 
The  same  objection  of  want  of  mutuality 
exists  in  the  latter  as  in  the  former  case ; 
besides  which  a  question  arises  in  the 
latter  but  not  in  the  former,  to  wit,  the 
question  above  mentioned,    ** whether 

339  to  an  action   ^brought  by  a   trustee, 
a  set-off  may  be  made  of  money  due 

to  the  cestui  que  trust?" 

But  the  opinion  of  the  Court  below  does 
not  controvert  the  proposition  that  debts 
which  are  not  mutual  cannot  be  set  off 
against  each  other.  On  the  contrary,  it 
proceeds  upon  the  supposition  that  the 
debts  in  this  case  are  mutual ;  that  the  deed 
from  Oliver  Cross  to  Doswell  and  Day,  not 
having  been  recorded,  passed  no  title  as 
against  the  creditors  of  said  Oliver ;  that 
Glazebrook  should  be  considered  as  against 
said  creditors,  as  a  mere  trustee  for  said 
Oliver;  and  that  Ragland  was  entitled  to 
be  substituted  to  all  the  rights  of  Joseph 
Cross,  a  judgment  creditor  of  said  Oliver, 
and  to  set  off  the  judgment  paid  by  him 
against  the  demand  of  the  plaintiff. 

If  it  were  true  that  Joseph  Cross  was  en- 


titled to  have  the  amount  of  his  judgment 
against  Oliver  Cross  paid  out  of  the  par- 
chase  money  due  by  Ragland,  without  re- 
gard to  any  rights  or  interests  of  the  wife 
and  children  of  Oliver  Cross,  under  the  deed 
of  trust  of  1807,  then  it  would  follow  that 
Ragland,  having  paid  the  judgment  as 
surety,  would  have  a  right  to  be  substituted 
to  all  the  rights  of  Joseph  Cross  the  judg- 
ment creditor.  But  was  Joseph  Cross  so 
entitled?  I  think  not.  The  deed  of  trust 
of  1807  is  not  impeached  as  fraudulent  or 
voluntary,  and  therefore  void  as  to  cred- 
itors. It  does  not  appear  that  Joseph  Cross 
was  a  creditor,  or  that  there  were  any  cred- 
itors of  Oliver  Cross  when  that  deed  was 
executed.  It  is  assailed  solely  on  the 
ground  that  it  was  never  recorded.  Bat 
though  unrecorded  it  was  good  against  the 
grantor  and  his  heirs;  and  good  against 
his  creditors  also  until  judgments  were  ob- 
tained b^  them.  The  judgment  of  Joseph 
Cross  was  not  obtained  until  nine  years 
after  the  execution  of  the  deed  of  trust ;  nor 
until  Ragland  had  become  a  purchaser  of 
the  land  under  a  decree  of  a  Court  of  chan- 
cery, received  his  deed,  had  it  recorded, 
and  been  four  years  in  possession  of 
340  the  *land.  finder  these  circum- 
stances I  think  the  judgment  was  a 
lien  or  charge  neither  upon  the  land  nor 
upon  the  purchase  money ;  and  that  the 
cestuis  que  trust  under  the  deed  of  1807  are 
entitled  to  receive  and  hold  the  said  pur- 
chase money  against  any  claim  of  Joseph 
Cross  founded  on  the  said  judgment,  and  of 
course  against  any  claim  of  Ragland  to 
stand  in  his  place ;  except  that  to  the  ex- 
tent of  any  interest  of  Oliver  Cross  in  the 
said  purchase  money,  a  Court  of  equity 
may,  for  special  reasons,  afford  relief,  as  it 
might  in  any  case  in  which  it  is  sought  to 
set  off  a  several  against  a  joint  demand.  I 
regard  the  institution  of  the  suit  in  chan- 
cery for  the  appointment  of  a  trustee  and 
the  execution  of  the  trust;  the  rendition  of 
the  decree  in  that  suit ;  and  the  sale  and 
conveyances  under  the  decree,  and  the  rec- 
ordation of  such  conveyance;  as  equiva- 
lent to  the  recordation  of  the  deed  of  trust ; 
and  I  think  the  cases  of  Childers  v.  Smith, 
Gilm.  1%,  and  Dabney  v.  Kennedy,  7 
Gratt.  317,  fully  sustain  this  view  of  the 
case. 

It  is  not  pretended  that  the  land  itself  is 
bound  by  the  lien  of  Joseph    Cross's  judg- 
ment ;  but  it  is  insisted   that   the  purchase 
money  yet  remaining  in  the  hands  of  Rag* 
land   is  bound   in   place  of  the  land.    The 
purchase   money    was    payable  on  demand 
four   years    before    the    judgment  was  ob- 
tained.    If  it  had  been  actually  paid  before 
the  judgment  was  obtained,  it  would  hardlj 
be    contended    that     it    would   have   been 
bound  by  the  judgment,  in  the  hands  of  the 
cestuis   que    trust.     And  yet  it  is  not  ptf- 
ceived  how   the  default  of  the  purchaser  ifi 
not  paying  the  purchase  money  until  after 
the  judgment  was  obtained,  could  give  any 
right  to  the  judgment  creditor,  or  take  any 
away    from   the  cestuis  que  trust.    If  soch 
default  could  have  the  effect  of  giving  any 
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right  to  the  judgment  creditor,  it  would 
seem  that  the  loss  should  fall  on  him  who 
committed  the  default ;  and  that  the  lien  of 
the  judgment  should  operate  on  the  land 
rather  than  the  purchase  money. 

341  *If  the  land  could  be  considered  as 
bound  in  the  hands  of  the  purchaser, 

for  the  judgment  of  Joseph  Cross,  Ragland 
could  not,  I  think,  claim  to  have  it  paid  out 
of  the  purchase  money;  first,  because  he 
bought  with  notice  that  the  deed  was  un- 
recorded, and  might  have  protected  himself 
by  having  it  recorded  at  any  time  before 
the  judgment  was  obtained.  When  he 
bought,  the  title  was  perfect,  and  it  be- 
came imperfect,  if  at  all,  only  by  his  suffer- 
ing the  deed  to  remain  unrecorded  until 
after  Joseph  Cross  had  obtained  his  judg- 
ment. And  secondly,  because  Ragland  pur- 
chased with  special  warranty  only,  and  the 
covenants  contained  in  the  deed  to  him  do 
not  extend  to  the  incumbrance  of  the  judg- 
ment. 

I  think  therefore  that  the  evidence  of  the 
set-off  was  improperly  admitted ;  and  being 
of  that  opinion  it  is  unnecessary  to  consider 
the  other  questions  presented  by  the  record. 

BALDWIN,  J.  It  appears  that  a  set  off 
was  claimed  at  the  trial  for  a  sum  of  money 
piid  by  Ragland,  the  defendant's  intestate, 
in  discharge  of  a  judgment  on  a  forthcom- 
ing bond  in  which  he  was  surety  for  Oliver 
Cross,  on  the  gn^ound  that  the  bond  on  which 
the  action  is  founded  was  executed  to  Glase- 
brook,  the  plaintiff's  intestate,  in  trust  to 
secure  a  debt  due  to  the  said  Cross :  And  in 
proof  of  these  facts,  evidence  was  intro- 
duced of  a  deed  of  trust  made  in  the  year 
1807  by  Cross,  conveying  a  tract  of  land 
and  other  property  to  trustees,  in  trust  to 
sell  the  land,  and  out  of  the  proceeds  pay 
a  moiety  to  Cross,  and  with  the  other  mo- 
iety to  purchase  other  land  for  the  separate 
use  of  Sarah;  the  wife  of  Cross,  or  dispose 
of  the  money  as  the  trustees  should  deem 
most  advantageous,  paying  her  interest  on 
her  moiety  of  the  money  if  not  appropriated 
to  the  purchase  of  land ;  and  on  the  death 
or  future  marriage  of  said  Sarah,  her  moiety 
of  the  money,  or  the  land  therewith 
purchased,  to  be  divided  amongst  the 

342  '^children  of  the  said  Oliver  and  Sarah 
Cross;  and    it  was  proved  that  in  the 

year  1812,  a  sale  was  made  by  Glazebrook, 
aa  substituted  trustee,  under  the  trust  deed, 
of  part  of  the  land  thereby  conveyed,  and 
Ragland  becoming  the  purchaser  he  exe- 
cuted the  bond  on  which  the  action  is 
founded  to  Glazebrook,  and  received  from 
him  a  deed  of  conveyance.  The  set  off  so 
claimed  was  objected  to  by  the  defendant, 
but  allowed  by  permission  of  the  Court. 

I  can  perceive  no  sound  objection  where 
an  action  is  brought  on  a  bond  or  note  exe- 
cuted to  the  plaintiff  to  secure  a  debt  due 
to  another,  to  allowing  the  defendant  to 
prove  payment  to,  or  a  good  set  off  against, 
the  person  so  beneficially  entitled.  But 
such  a  set  off  must  be  governed  by  the  rules 
in  regard  to  mutuality  prevailing  at  law, 
and  tor  the  most  part  in  equity,   which  in- 


hibit the  set  off  of  a  joint  against  a  separate, 
or  a  separate  against  a  joint  debt.  And  in 
this  case  it  does  not  appear  that  Oliver 
Cross  was  entitled  to  the  whole  proceeds  of 
the  sale  under  the  deed  of  trust ;  and  to  as- 
certain whether  the  fact  be  so  would  require 
a  settlement  of  the  trust  subject  and  trans- 
actions by  means  of  a  suit  in  equity,  to 
which  all  the  cestuis  que  trust  would  be 
necessary  parties.  To  obviate  this  objection 
it  is  contended  on  the  part  of  the  appellee 
that  the  deed  of  trust,  which  was  not  ad- 
mitted to  record,  was  therefore  void  as 
against  Ragland,  who  became  a  subsequent 
creditor  of  Oliver  Cross,  the  grantor,  by  the 
paynient  in  the  year  1816  of  the  judgment 
on  the  forthcoming  bond.  And  this  pre- 
sents the  question,  whether  the  provision 
in  our  registry  law  declaring  deeds  of  trust 
and  mortgages  not  duly  recorded  void  as  to 
creditors  and  subsequent  purchasers  with- 
out notice,  is  applicable  to  a  case  such  as 
the  one  before  us. 

It  might  be  proper  to  consider  here 
whether  it  is  competent  for  Ragland,  he 
having  purchased  under  the  trust  deed,  to 
impeach  in  his  character  of  creditor 
343  the  *title  which  he  holds  and  enjoys  in 
his  character  of  purchaser.  But 
waiving  that  enquiry  as  unnecessary  in 
this  case,  let  us  proceed  to  the  question 
above  stated,  as  it  concerns  the  creditors  in 
general  of  Oliver  Cross.  And  in  consider- 
ing that  question,  we  must  first  ascertain 
what  purchasers  are  contemplated  by  the 
statute ;  for  if  a  purchaser  under  and  by 
force  of  an  unrecorded  deed  of  trust  ac- 
quires a  perfect  title,  then  he  holds  the 
property  subject  only  to  his  own  debts,  and 
not  to  those  of  any  other  person. 

The  statute,  1  Rev.  Code,  p.  362,  {  4,  pro- 
vides that  all  bargains,  «ales  and  other  con- 
veyances whatsoever,  of  any  lands,  and  all 
deeds  of  trust  and  mortgages,  shall  be  void 
as  to  all  creditors  and  subsequent  pur- 
chasers for  valuable  consideration  without 
notice,  unless  they  shall  be  acknowledged  ' 
or  proved  and  lodged  with  the  clerk  to  be 
recorded,  &c. 

Now  this  enactment  does  not  embrace 
purchases  under  and  by  force  of  the  very 
deed  from  which  they  derive  their  title.  It 
is  directed  against  purchasers  subsequent 
to  the  deed  required  to  be  recorded,  who  ac- 
quire their  right  or  title  from  some  other 
instrument,  for  example,  a  subsequent  deed 
from  the  same  grantor.  This  is  manifest 
in  regard  to  a  purchaser  by  an  absolute 
deed :  he  is  not  in  reference  thereto  a  subse- 
quent purchaser,  and  it  would  be  absurd  to 
talk  of  his  having  or  not  having  notice  of 
his  own  deed.  It  is  equally  true  in  regard 
to  a  purchaser  under  and  by  virtue  of  a 
mortgage  or  deed  of  trust:  he  cannot  be 
considered  a  subsequent  purchaser  in  refer- 
ence to  that  deed,  and  it  would  be  idle  to 
discriminate  in  reference  to  him  between 
purchasers  with  and  without  notice.  He 
always  has  notice  of  the  deed  under  and 
by  the  authority  of  which  he  purchases.  It 
will  be  seen  at  a  glance  that  the  notice 
spoken  of  by  the  statute  is  not  of  the   fact 


S51 


8  QRATT. 


Virginia  Rbi^rts,  Annotatkd. 


344.  346,  846, 847 


that  the  deed  is  unrecorded   but  of  the  deed 
itself,  in  reference  to   a    title   subse- 

344  quently   acquired,    and   which  *could 
not  have  been   good  if  the  prior  deed 

against  which  the  second  purchaser  claims 
had  been  duly  recorded. 

It  is  true  that  the  terms  of  the  statute, 
and  its  spirit  too,  embrace  unrecorded  deeds 
of  trust  and  mortgages  while  they  continue 
incumbrances,  while  they  remain  executory, 
but  not  after  they  have  ceased  to  be  incum- 
brances ;  not  after  they  have  been  executed 
and  extinguished  by  a  sale  or  foreclosure, 
and  a  conveyance  of  the  title  to  the  pur- 
chaser. While  they  continue  executory, 
they  may  be  successfully  impeached  or  re- 
sisted by  creditors  of  the  grantor,  whether 
prior  or  subsequent,  with  or  without  notice, 
or  by  subsequent  purchasers  without  notice, 
but  not  afterwards  by  creditors  who  had  ac- 
quired no  specific  lien  or  incumbrance,  nor 
by  purchasers  from  the  grantor,  after  he  by 
himself,  or  his  trustee,  or  judicial  au- 
thority, had  become  denuded  of  all  title. 

A  man  however  much  embarrassed  with 
debt  may  make  a  fair  sale  of  his  property, 
and  convey  a  good  title  thereto  beyond  the 
reach  of  his  creditors;  and  so  long  as  he 
can  do  this  by  himself,  he  may  do  it  by  his 
agent,  (and  his  trustee  authorized  to  sell  is 
his  agent,)  and  the  power  or  authority  to 
his  agent  need  not  be  recorded.  A  mort- 
gagee or  cestui  que  trust  for  value  is  a 
creditor,  and  the  deed  though  unrecorded  be- 
ing good  between  the  parties,  is  only  void 
in  the  preference  which  it  gives  over  other 
creditors;  and  the  title  therefore  passes, 
subject  to  the  priorities  which  they  may 
gain  by  a  due  course  of  proceeding.  But 
the  law  does  not  shove  the  mortgagee  or 
cestui  que  trust  aside,  and  place  the  cred- 
itors at  large  in  his  seat.  The  latter  may 
never  assert  their  demands,  and  while  they 
choose  to  lie  dormant,  the  incumbrancer  is 
not  bound  to  sleep  also.  The  deed  being 
good  between  the  parties,  they  may  proceed 
to  enforce  it,  otherwise  it  would  be  good 
for  nothing.     If  the  creditors  at  large 

345  ever  come,  they  *must  come  in  time, 
and  not  after  the  property  has  been 

sold  under  the  authority  of  the  deed  to  a 
bona  fide  purchaser,  who  has  paid  his 
money  and  received  his  title,  and  thereby 
extinguished  quoad  that  property,  the  in- 
cumbrancer on  the  one  hand,  and  the  cred- 
itors at  large  on  the  other.  The  property 
is  thenceforth  his,  and  he  may  defy  them 
all.  In  this  case,  it  is  true,  the  whole  of 
the  purchase  money  has  not  been  paid  by 
Ragland  the  purchaser  under  the  trust 
deed,  and  this  action  is  brought  to  recover 
the  balance  due,  but  as  already  shewn  ^t 
does  not  appear  that  Oliver  Cross  is  exclu- 
sively entitled  to  it. 

The  payment  above  mentioned  by  Rag- 
land  in  1816,  of  the  judgment  against  him 
and  Cross  on  the  forthcoming  bond,  in 
which  Cross  was  the  principal  and  he  was 
the  surety,  thereby  created  a  simple  con- 
tract debt  from  Cross  to  Ragland,  recover- 
able in  assumpsit,  which  was  barred  when 
this   action    was    brought    in  1825  on  Rag- 


land's  bond  to  Glazebrook ;  and  so,  for  that 
reason  also,  was  not  a  good  setoff  against 
that  bond.  Ragland  by  that  payment  did 
not  acquire  the  right  of  being  substituted 
at  law  to  the  judgment  creditor.  The  doc- 
trine of  substitution  is  the  mere  creature 
of  equity,  and  if  introduced  into  the  Courts 
of  common  law,  must  carry  with  it  the 
marshalling  of  assets,  and  other  kindred 
doctrines,  and  so  tend  to  a  confusion  of 
jurisdictions.  Of  these  subtle  and  pervad- 
ing equities,  the  common  law  is  ignorant. 
They  have  been  devised  by  Courts  of  equity 
for  their  own  purposes  of  justice,  and  are 
administered  by  means  of  their  own  pecul- 
iar powers,  by  which  all  parties  in  interest 
may  be  convened  before  them,  all  matters 
of  account  and  trust  adjusted,  and  new  lifR 
infused  into  extinguished  securities.  To 
such  purposes  and  means  the  common  Isw 
forum,  by  reason  of  its  forms,  its  techni- 
calities and  its  modes  of   trial,    is   but  ill 

adapted. 
346         *These  views  of  the  merits  dispense 

with  the  necessity  of  considering  the 
formal  errors  assigned  by  the  plaintiff  in 
error. 

It  seems  to  me  therefore,  that  the  Circuit 
court  erred  in  permitting  the  evidence  of 
set  off  in  the  bills  of  exception  men ti cued 
to  go  to  the  jury ;  and  that  its  judgment  is 
therefore  erroneous. 

AL/LEN,  J.,  concurred  in  the  opinioi  of 
Judge  Moncure. 

DANIEL,  J.)  concurred  in  the  opinioa  of 
Judge  Baldwin. 
Judgment  reversed. 


Nowlin  &  Wife  v.  Winfree. 

,  January  Term,  18&a,  Richmond. 

(Absent  Cabbix.  P.) 

Wlllt— Construction— EsUte  Tail— Effect  of  Stetirte  «- 

Prior  to  1819,  a  testator  devises  to  liis  three  dani^ 
ters  by  name  his  estate  "both  real  and  personaL" 
"to  them  and  their  heirs  lawfully  begotten  of 
their  bodies."  "And  in  case  either  of  my  daughters 
should  die  without  heir  or  heirs  as  above  men- 
tioned, the  surviTinff  ones  to  enjoy  their  equal 
part"  This  is  an  estate  tail,  which  by  the  statute 
is  converted  into  a  fee.  And  the  limitation  over 
is  after  an  indefinite  failure  of  issue,  and  void. 

This  was  an  action  of  detinue  brought  in 
1845  in  the  Circuit  court  of  Halifax  county, 
by  Hopkins  Nowlin  and  Cloe  Irby  his  wife, 
against    Matthew    Winfree,    to    recover   a 

number  of  slaves.  On  the  trial  the 
347      jury  •found   a   special  verdict  which 

presented  the  case  as  follows: 

Benjamin  Hall  died  in  the  year  1803, 
leaving  a  will  which  was  duly  admitted  to 
probat    in    the    County   court    of   Halifax. 

«Wllls-Estate  Tall— Effect  of  SUtiite.-For  cases 
similar  to  the  principal  case,  see  Bells  v.  Gillespie,  5 
Rand.  278:  Broaddus  v.  Turner,  5  Rand.  908. 

See  further,  on  this  subject,  cases  collected  ln/»^ 
note  toCalliSY.  Kemp,  11  Oratt  78. 
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After  directing  his  debts  to  be  paid,  and 
giving  to  his  wife  for  her  life  certain  real 
estate,  slaves  and  other  property,  he  gave 
to  each  of  his  three  sons  by  separate  clauses 
of  his  will  certain  parts  of  his  estate,  in 
fee,  including  in  the  gift  to  one  of  them 
the  land  given  to  his  wife  for  life ;  and  he 
declared  that  they  were  not  to  have  any 
further  interest  in  his  estate.  Then  conies 
the  two  following  clauses : 

^'I  give  and  bequeath  to  my  three  daugh- 
ters, to  wit :  Caty  Miller,  Sally  Hall  and 
Cloe  Irby  Hall,  all  that  part  of  my  estate 
not  hereinbefore  mentioned,  both  real  and 
personal,  after  the  payment  of  my  debts 
before  mentioned,  to  them  and  their  heirs 
lawfully  begotten  of  their  bodies:  The 
above  mentioned  Caty  Miller  to  account  for 
all  that  part  of  my  estate  which  she  hath 
heretofore  had  in  possession  when  a  divi- 
sion is  made." 

"Also  it  is  my  will  and  desire  that  all 
that  part  of  my  estate  which  I  have  lent  to 
my  wife,  and  not  herein  otherwise  given, 
should  after  her  death  be  divided  as  above 
mentioned;  and  in  case  either  of  my 
daughters  should  die  without  heir  or  heirs 
as  above  mentioned,  the  surviving  ones  to 
enjoy  their  equal  part. ' ' 

Of  the  three  daughters  of  the  testator, 
Caty  Miller  died  first,  leaving  children. 
Sally  Hall  married  the  defendant  Win  free, 
and  died  before  the  institution  of  this  suit, 
leaving  no  child  or  other  descendant ;  and 
Cloe  Irby  married  the  plaintiff  Nowiin,  and 
is  yet  living.  The  slaves  claimed  in  the 
action  are  either  the  slaves  received  by 
Mrs.  Winfree  from  her  father's  estate  or 
their  descendants. 

Upon  the  special  verdict  the  Court  ren- 
dered a  judgment  for  the  defendant. 
Wliereupon  the  plaintiffs  applied  to  this 
Court     for    a     supersedeas,      which      was 

granted. 
348  *The  cause  was  elaborately  argued 
by  Stanard  and  Bouldin,  for  the  ap- 
pellants, and  Robinson,  for  the  appellee; 
but  the  authorities  have  been  given  in  two 
late  cases;  and  the  question  has  almost 
ceased  to  be  of  any  practical  importance. 

ALiLBN,  J. ,  delivered  the  opinion  of  the 
Court. 

The  question  presented  by  the  special  ver- 
dict as  to  the  proper  construction  of  the  will 
of  Benjamin  Hall  deceased,    has  been  fre- 
quently under  consideration  in  this  Court. 
The  case  of  Bells  v.  Gillespie,  5  Rand.  273, 
{vreaented  precisely  the  same  question,  and 
tbe  principle  there  settled   rules  this  case. 
That  case  conformed  to  the  earlier  decisions 
of  this  Court,  giving  a  construction   to  the 
laws  docking  entails ;  and   it  has  been  rec- 
og^nized   and   followed   in    the   subsequent 
cases   of   Broaddus    h   wife    v.    Turner,   5 
Rand.    306;  Griffith  v.    Thomson,    1  I^igh 
321 ;  Callava    v.    Pope,    3    Leigh    103 ;   and 
I>eaiie  v.  Hansford,  9  Leigh  253.     The  prin- 
ciple thus  firmly   established  by  a  series  of 
adjudications  has  become  a  rule  of  property 
in  the   construction   of  wills   made  prior  to 
1819,  and  ought  not  now   to   be  questioned. 


the  more  especially  as  but  few  cases  are 
likely  to  occur  hereafter  in  which  the  ques- 
tion can  arise.  According  to  these  author- 
ities the  will  in  this  case  created  an  estate 
tail  in  the  first  taker  by  express  words ; 
and  the  bequest  over  after  the  death  of  the 
daughter  without  heirs,  was  an  executory 
limitation  after  an  indefinite  failure  of 
issue,  and  therefore  void,  and  the  daughters 
took  the  slaves  in  absolute  property. 

Judgment  affirmed  with  costs. 

BALDWIN,  J.,  dissented. 


349  *L6nows  v.  Lenow. 

Jannary  Term.  186S,  Richmond. 

(Absent  Cabsll,  P.) 

Porelgii  AttsctaneBt— PsUore  of  One  Defendant  to  Ap- 
peer— Joint  Decree.— A  proceeding  by  foreign 
attachment  is  instituted  against  two  persons,  as 
Jointly  indebted  to  the  plaintifF.  One  of  them 
appears  and  answers  the  bill:  but  the  other  is 
reiTularly  proceeded  aarainst  as  an  absent  debtor, 
and  there  Is  a  joint  decree  against  both  defend- 
ants. Held: 
ist.  Same— 5nnio— Same— Appeal.*— That  the  absent 

defendant  who  did  not  appear,  cannot  appeal 
ad.  Sane— 5ame— Sane— Same. t— But  the  decree 
being  a  Joint  decree,  and  being  erroneous,  the 
appellate  Ck>art  will,  upon  the  appeal  of  the 
absent  defendant  who  did  appear  and  answer, 
reverse  the  decree  as  to  both. 

This  was  a  case  of  foreign  attachment 
brought  in  the  Circuit  court  of  Southampton 
county,  by  Jacob  Lenow  against  Joseph 
and  James  Lenow  as  absent  debtors,  and 
Frances  Lenow  as  a  home  defendant  hav- 
ing effects  of  Joseph  Lenow  in  her  hands. 
The  bill  charged  that  Joseph  and  James 
Lenow  were  indebted  to  the  plaintiff  by  a 
bond   in    which   they   were  both  bound  for 

*Decree  against  Nonresident  Defendant— Appeal.— A 

nonresident  defendant,  against  whom  a  decree  has 
been  rendered  upon  publication,  and  who  did  not 
appear  in  the  court  below,  cannot  in  the  first  in- 
stance appeal  from  such  decree.  His  only  remedy 
Is  that  provided  by  statute.  See  principal  case  cited 
for  this  proposition  in  Qrlnnan  v.  Edwards,  5  W.  Va. 
114:  Vance  v.  Snyder,  6  W.  Va.  88;  Meadows  v. 
Justice,  6  W.  Va.  199;  Handy  v.  Scott,  26  W.  Va.  718. 
See,  in  accord,  Piatt  v.  Howland,  10  Leigh  507;  Bar  bee 
V.  Pannill,  6  GratL  442. 

t Appeal— Parties  Standing  on  the  5ane  Right— Effect 
on  Parties  Not  Appealing.— To  the  point  that  where 
the  parties  appealing,  and  the  parties  not  appealing, 
stand  upon  the  same  ground,  and  their  rights  are 
involved  in  the  same  question,  and  equally  affected 
by  the  same  decree  or  Judgment,  the  appellate  court 
will  consider  the  whole  case  and  settle  the  rights  of 
parties  not  appealing  as  well  as  those  who  bring 
their  case  up  by  appeal,  the  principal  case  was  cited 
in  Walker  v.  Page,  21  Gratt.  087:  Saunders  v.  Origgs, 
81  Va.  617:  Newman  v.  Mollohan,  10  W.  Va.  488: 
Lyman  v.  Thompson,  il  W.  Va.  427:  Vance  Shoe  Co. 
V.  Haught,  41  W.  Va.  282,  23  S.  E.  Rep.  66&  See  also, 
on  this  BVibiecXn  foot-note  to  Walker  v.  Page,  21  Qratt. 
687;  foot-note  to  Percell  v.  McCleary.  10  Gratt  246. 
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1600  dollars.  Frances  Lenow  answered  the 
bill  admitting  that  she  had  in  her  hands 
effects  of  Joseph  Lenow.  Joseph  I^enow 
appeared  and  was  permitted  to  file  his  an- 
swer, in  which  he  denied  that  he  or  James 
owed  the  plaintiff  any  thing.  He  admitted 
that  the  bond  for  1600  dollars  had  existed, 
but  that  upon  a  settlement  it  had  been  de- 
livered up  and  a  bond  for  700  dollars,  the 
balance  due,  was  executed  by  James  Lenow 
who  was  the  principal  debtor ;  and  that  this 
bond  had  been  afterwards  discharged  by 
him.  James  L/enow  was  proceeded  against 
as  an  absent  defendant,  and  the  bill  was 
taken  for  confessed  as  to  him. 

350  *Whether  any  thing  was  due  to  the 
plaintiff  from  the  defendants  Joseph 

and  James  I^enow  was  a  mere  question  of 
fact,  and  this  Court  thought  there  was 
nothing  due.  The  Court  below  directed  a 
commissioner  to  state  an  account  of  the 
payments  made  upon  the  bond,  and  accord- 
ing to  the  commissioner's  last  report  there 
was  due  the  sum  of  368  dollars  83  cents, 
with  interest  thereon  from  the  6th  of  Octo- 
ber 1841 ;  and  for  this  sum  with  its  interest, 
the  Court  gave  to  the  plaintiff  a  joint  decree 
against  Joseph  and  James  Lenow ;  and  di- 
rected the  sheriff  to  sell  the  interest  of  Jo- 
seph I^enow  in  the  slaves  in  the  possession 
of  Frances  Lenow ;  and  out  of  the  proceeds 
to  pay  the  debt,  interest  and  costs.  From 
this  decree  Joseph  and  James  L#enow  ap- 
plied to  this  Court  for  an  appeal,  which 
was  allowed. 

Stanard  and  Bouldin,  for  the  appellant. 

Although  the  absent  defendant  James 
I/enow,  who  did  not  appear  in  the  Court 
below,  could  not  appeal  from  that  decree,  as 
it  has  been  held  by  this  Court  in  Piatt  v. 
Howland,  10  Leigh  507,  and  Barbee  v.  Pan- 
niil,  6  Gratt.  442,  yet  Joseph  Lenow  did 
appear  and  answer ;  and  his  appeal  is  prop- 
erly here.  The  decree  appealed  from  is  a 
joint  decree  against  both  Joseph  and  James 
Lenow.  Joseph  Lenow  is  interested  to 
have  the  whole  decree  reversed,  because  if 
affirmed  as  to  James,  when  he  pays  the 
money,  he  may  call  upon  Joseph  for  con- 
tribution. But  further,  as  we  have  said, 
the  decree  is  a  joint  decree  against  both ; 
and  if  the  Court  reverses  the  decree,  from 
the  necessity  of  its  nature,  the  whole  decree 
is  reversed :  And  as  James  Lenow  is  not 
before  the  Court  upon  this  appeal,  the  Court 
cannot  enter  another  decree  against  him. 

Macfarland,  for  the  appellee,   referred  to 

Piatt    V.    Howland,    10  Leigh  507,  to  shew 

that  if  there  was  error  against  the   absent 

defendants  it  could   not   be   corrected 

351  *by     appeal.      He    also    referred    to 
Heffernan  v.  Grymes,  2  Leigh  512,  to 

shew  that  the  home  defendant  could  not 
correct  the  decree  as  to  the  absent  defend- 
ants, by  appeal  to  this  Court.  Then  the 
question  is  whether  one  of  two  absent  de- 
fendants can  come  in  and  make  himself 
a  party  and  contest  the  plaintiff's  claim  as 
to  both.  There  is  no  principle  which  will 
authorize  him  to  defend  the  case  for  the 
other  absent  defendant,  that  did  not  equally 


apply  to  a  defence  made  by  a  home  defend- 
ant for  the  absent  defendant.  The  policy 
of  the  statute  too  forbids  the  relief  to  the 
one  upon  the  appearance  and  defence  of  the 
other.  It  is  enabling  one  to  make  defence 
without  giving  to  the  plaintiff  the  security 
to  which  the  law  entitles  him.  Moreover, 
although  the  party  appealing  is  bound  if 
the  decree  is  affirmed,  yet  the  other  absent 
defendant  is  not  t>ound.  And  he  thus  plays 
the  safe  game,  of  heads  I  win,  tails  you 
lose:  If  the  decree  is  reversed  he  has  the 
full  benefit  of  it ;  if  it  is  affirmed,  and  it 
may  be  affirmed  by  a  divided  Court,  he  is 
not  bound. 

DANIEL,  J.f  delivered  the  opinion  of 
the  Court. 

The  Court  is  satisfied  by  the  pleadings 
and  proofs  in  the  cause,  that  the  bond  of 
sixteen  hundred  dollars,  in  the  bill  and 
proceedings  mentioned,  had  been  reduced 
prior  to  the  1st  September  1840,  by  pay- 
ments, to  about  the  sum  of  seven  hundred 
dollars ;  that  on  the  day  last  mentioned,  a 
new  bond  (whether  executed  by  James 
Lenow  or  Joseph  Lenow  does  not  distinctly 
appear, )  for  the  said  balance  of  seven  hun- 
dred dollars  was  delivered  by  the  said  Jo- 
seph to  the  appellee  Jacob  Lenow,  and 
accepted  by  the  latter  in  satisfaction  and 
discharge  of  the  said  balance,  and  that  the 
said  bond  of  sixteen  hundred  dollars  was 
thereupon  surrendered  by  the  said  Jacob  to 
the  said  Joseph ;  and  that  thereafter  and 
prior  to  the  institution  of  this  suit  the  said 

bond  of  seven  hundred  dollars  was 
352      fully   satisfied,    by  payments  *niade 

by  the  said  James  and  Joseph.  The 
Court  is  therefore  of  opinion,  that  the  Cir- 
cuit court  erred  in  adopting  the  special 
statement  of  the  commissioner  as  the  basis 
of  its  decree,  and  in  rendering  a  decree 
against  the  appellants  for  the  balance  re- 
ported in  said  statement ;  and  in  ordering 
a  sale  of  the  property  attached ;  and  that  it 
ought  instead  thereof,  to  have  confirmed 
the  original  report  of  the  commissioner, 
and  dismissed  the  bill.  The  Court  is  also 
further  of  opinion,  that  notwithstanding 
James  Lenow  was  regularly  proceeded 
against  as  an  absent  defendant,  and  there- 
fore, according  to  the  decisions  of  this  Court 
in  the  cases  of  Piatt  v.  Howland,  10  Leigh 
507,  and  of  Barbee  v.  Pannill,  6  Gratt.  442, 
had  no  right  to  appeal  to  this  Court  on  ac- 
count of  any  error  in  the  decree  against 
him ;  yet  that  as  Joseph  Lenow  filed  his 
answer  under  the  permission  of  the  Courts 
and  thus  entitled  himself  to  the  privileges 
of  a  home  defendant;  and  succeeded,  in  the 
opinion  of  this  Court,  as  above  indicated, 
in  proving  a  defence  which  was  in  no  re- 
spect personal,  but  established  the  satisfac- 
tion and  discharge  of  the  joint  obUga.tioa 
on  which  the  suit  was  founded,  the  appeal 
of  the  said  Joseph  necessarily  brings  under 
review  the  propriety  of  the  whole  decree, 
and  devolves  upon  this  Court  the  duty  of 
correcting  and  reversing  it,  in  favour  as 
well  of  the  said  James  as  of  the  said  Jo- 
seph.   The  Court  is  therefore  of  opinion  to 
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reverse  the  whole  decree  with  coats  to  the 
appellant  Joseph  Lenow.  And  this  Court 
proceeding  to  render  such  decree  as  the 
Circuit  court  ought  to  have  rendered,  doth 
confirm  the  original  report  of  the  commis- 
sioner, and  dismiss  the  bill  with  costs  to 
the  said  Joseph  Lenow. 

Decree  reversed. 


353        *Dickinson  v.  Hoomes's  Adm'r  &  als. 

January  Term,  1868,  Richmond. 

(Absent  Cabbix,  P.) 

Wills— DcviiM— Deed  of  Conveyance  1^  Devlaee  and 
Contingent  Deviaee— Covenant  of  Warranty*~-Caae 

at  Bar.— There  is  a  devise  to  J,  with  a  limitation 
over  upon  his  dylnff  without  issue  at  his  death,  to 
his  brother  R  if  he  should  surrive  him.  or  his 
representatives,  and  R  dies  in  the  lifetime  of  J. 
J  sells  and  conveys  the  land  to  A;  and  R  though 
he  does  not  convey  the  land,  is  a  party  to  the  deed, 
and  J  and  R  covenant  as  follows:  That  the  said 
J  for  himself  and  his  heirs,  and  the  said  R,  as  con- 
tingent devisee  under  the  will  of  Ool.  J,  by  whom 
said  land  was  devised  to  J,  do  hereby  covenant 
and  affree  to  and  with  the  said  A,  that  they  will 
warrant  and  defend  the  fee  simple  estate  Ac.  to 
said  land,  to  him  and  his  heirs  forever,  aarainst 
the  claim  of  themselves  and  their  heirs,  and  the 
claim  of  any  person  claiming  under  them  by 
virtue  of  the  will  aforesaid,  and  do  relinquish  and 
fully  confirm  to  said  A,  all  the  riffht  they  or  their 
heirs  now  have  or  may  hereafter  have  to  said 
land  or  any  part  thereof,  to  him  and  his  heirs, 
free  from  the  claim  of  the  said  J  and  R  and  their 
heirs,  and  of  all  other  persons  in  the  whole  world. 
Hjbld: 

lat.  5anio-Sane-Saaie— 5anio-Bffect  as  to  Chll* 
dren  of  Contingent  Devises.— That  this  covenant 
of  R  extends  to  the  claim  of  his  children  to  the 
land,  thouffh  they  claim  not  as  his  heirs,  but  as 
devisees  under  the  will  of  Col.  J. 


— That  the  covenant  of  R  is  a  covenant  running- 
with  the  land,  and  a  purchaser  claiming  under 
A,  a  portion  thereof,  by  a  regular  chain  of  con- 
veyances, is  entitled  to  the  benefit  of  said  cov- 
enant for  his  indemnity  against  said  claims. 
3d.  Jurisdiction— Lands  Descended  to  Heirs  in  An- 
other State—  Liability  lor  Del>ts  of  Anceetor.t— That 

•Oeoaral  Warranty— Restricted  Covenanto  of  Title 
Followed  by  Otber  Covenants.— In  Allemong  v.  Gray, 
n  Va.  SIO,  28  S.  E.  Rep.  396,  it  is  held  that,  where  the 
warranty  is  special  and  is  followed  in  the  same 
sentence  by  other  covenants,  in  more  general 
language,  the  subsequent  covenants  are  restricted 
by  the  special  covenants  of  warranty,  unless  a 
different  intention  is  manifest  In  commenting  on 
the  principal  case  at  page  2SS,  it  is  said:  "The  only 
case  in  Virginia  Reports  to  which  we  have  been 
referred  as  bearing  upon  this  question  is  that  of 
Diekinmm  v.  Uoonut'a  Adm*r,  8  Oratt.  86S,  The  decision 
there  was  that  the  limited  covenant  did  not  operate 
to  restrain  the  subsequent  unlimited  covenant 
The  reasoning  of  the  majority  of  the  court  is  not 
grlven.  and  therefore  the  decision  sheds  very  little 
tlfftat  upon  the  subject  under  investigation.'* 

tJnriadlctlon— Lands  In  Another  State  Descended  to 
Hairs    Liability  for  Debts  of  Ancestor.— A   court  of 


the  children  of  R  having  inherited  from  him 
lands  in  Kentucky,  and  as  by  the  laws  of  that 
state,  lands  descended  may  be  subjected  to  the 
payment  of  the  debts  of  the .  ancestor,  and  the 
heir  is  bound  by  such  a  covenant  of  warranty  by 
the  ancestor,  a  Court  of  equity  in  the  state  of 
Virginia  may  compel  the  children  of  R  residing 
within  the  jurisdiction,  to  account  for  any  lands 
in  Kentucky  descended  to  them  as  his  heirs,  as 
a  trust  subject  for  the  payment  of  his  debts: 
And  under  the  circumstances  of  this  case,  the 

power  should  be  exerted. 
354      *4tta.  Sane— 5aaM— Same— Extent.— Under  the 

circumstances  of  the  case,  the  heirs  held 
bound  to  account  for  only  so  much  of  the  Ken- 
tucky lands  as  they  have  actually  gotten  or  may 
get  possession  of,  with  the  rents  and  profits 
derived  therefrom,  deducting  the  cost  and  ex- 
pense of  recovering  the  lands. 

John  Hoomes  the  elder  died  in  1805,  leav- 
ing  a  will  dated  in  1804,  whereby  he  gave 
to  each  of  his  sons  John,  William,  Richard 
and  Armistead,  to  his  daughter  Sophia, 
and  grandson  John  Waller  Hoomes,  land  and 
slaves  in  fee  simple;  but  directed  that  if 
any  of  them  should  die  without  issue  liv- 
ing at  his  death,  his  estate  should  be  divided 
equally  between  the  survivors,  or  their 
representatives,  according  to  the  principles 
of  the  law  of  descents.  All  of  them  sur- 
vived the  testator,  and  took  possession  of 
the  estates  devised  to  them.  In  1819  John 
Hoomes  the  younger  sold  and  conveyed  the 
land  devised  to  him,  to  Samuel  A.  Apper- 
son;  and  Richard  Hoomes  and  the  other 
children  of  John  Hoomes  the  elder  united 
in  the  covenants  contained  in  the  deed. 

These  covenants  are  as  follows:  ^^And 
the  said  John  Hoomes  for  himself  and  his 
heirs,  and  the  said  William  Hoomes,  Rich- 
ard Hoomes,  Armistead  Hoomes  and  Wilson 
Allen  and  Sophia  his  wife,  for  themselves 
and  their  heirs,  as  contingent  devisees  or 
legatees  under  the  will  of  Col.  John  Hoomes, 
late  of  the  Bowling  Green,  deceased,  by 
whom  said  land  was  devised  to  John 
Hoomes,  do  hereby  covenant  and  agree  to 
and  with  the  said  Samuel  A.  Apperson, 
that  they  will  warrant  and  defend  the  fee 
simple  estate  and  complete  right  and  title 
to  said  two  tracts  of  land,  to  him  and  his 
heirs  and  assigns  forever,  against  them- 
selves and  their  heirs,  and  against  the 
claim  and  demand  of  any  person  or  persons 
claiming  from,  by  or  under  them,  in  virtue 
of  the  will  aforesaid,  and  do  relinquish  and 
fully  confirm  to  said  S.  A.  Apperson,  all 
the  right  they  or  their  heirs  now  have,  or 
might  or  may  hereafter  have,  to  said  land, 

equity  in  this  state  may  compel  children  residing 
within  its  jurisdiction,  to  account  for  lands  in 
another  state  descended  to  them  as  heirs  of  their 
ancestor,  as  its  first  subject  for  the  payment  of  his 
debts.  This  proposition  laid  down  in  the  principal 
case  is  approved  in  Wimer  v.  Wimer,  83  Va.  901, 6  S. 
£.  Rep.  686,  but  in  that  case  it  is  held  that  the  court 
has  no  jurisdiction  to  compel  the  partition  of  land 
situated  in  another  state,  citing  Poindexter  v.  Bur- 
well.  82  Va.  607.  See  principal  case  cited  in  foot-note  to 
Barger  v.  Buckland.  28  Gratt  802:  Leach  v.  Buckner. 
19  W.  Va.  46;  Chapman  v.  R.  Ck>.,  26  W.  Va.  809. 
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or   any  part  thereof,  to  him  and  his  heirs 
and  assig'ns   forever,    free  from  them 

355  the     said    *John     Hoomes,     William 
Hoomes,  Richard  Hoomes,  Armistead 

Hoomes,  Wilson  Allen  and  Sophia  his  wife, 
late  Sophia  Hoomes,  and  their  heirs,  and 
of  all  other  persons  in  the  whole  world." 

This  land,  or  the  greater  part  of  it,  passed 
bfy  a  regular  chain  of  conveyances  from 
Apperson  to  William  W.  Dickinson.  John 
Hoomes  the  younger  died  in  1825,  without 
issue.  William  and  Richard  died  in  the 
lifetime  of  John,  the  former  without  issue, 
the  latter  leaving  several  children.  In  1827 
the  children  of  Richard  filed  their  bill 
against  Dickinson,  claiming  to  be  entitled 
as  purchasers  under  the  will  of  their  g^nd- 
father  John  Hoomes  the  elder,  to  one  un- 
divided fourth  of  the  land  devised  to  John 
Hoomes  the  younger ;  and  praying  for  par- 
tition thereof  and  an  account  of  rents  and 
profits.  Their  claim  was  sustained  by  the 
Circuit  court,  and  also  by  this  Court  on 
appeal ;  and  the  decision  of  this  Court  is 
reported  in  1  Gratt.  302. 

As  to  the  construction  and  effect  of  the 
covenant  of  warranty  in  the  deed  of  con- 
veyance embracing  the  land  in  question^ 
executed  by  the  said  Richard  and  others,  if 
coupled  with  the  descent  of  assets  from 
him  to  the  appellees,  this  Court  deemed  it 
irrelevant  to  go  into  the  consideration 
thereof,  inasmuch  as  no  such  defence  was 
made  in  the  Court  below;  nor  could  any 
cause  of  action  founded  upon  said  warranty 
be  prejudiced  by  the  decision  aforesaid. 

After  the  case  went  back  to  the  Circuit 
court,  to  wit,  in  1844,  Dickinson  filed  a 
cross  bill  charging  that  a  tract  of  land 
called  Ruffin's,  of  greater  value  than  the 
land  in  controversy,  had  come  by  descent 
from  Richard  Hoomes  to  his  children,  and 
had  been  divided  among  them;  and  that 
the  said  children,  except  one  of  them,  who 
had  intermarried  with  Alfred  H.  Garnett, 
of  whose  circumstances  said  Dickinson 
knew  nothing,  were  wholly  insolvent;  and 
praying    an   injunction   of  the  inter- 

356  locutory    ^decree     which     had    been 
affirmed  as  aforesaid,  and  for  general 

relief. 

The  injunction  was  granted;  but  was 
afterwards  dissolved ;  it  appearing  that  the 
tract  of  land  called  Ruffin's  had  been  sold 
under  a  decree  of  a  Court  of  chancery,  and 
the  entire  proceeds  of  sale  applied  to  the 
discharge  of  the  debts  of  Richard  Hoomes. 

In  1845  Dickinson  filed  a  supplemental 
bill,  charging  that  since  the  filing  of  his 
original  bill  he  had  ascertained  that  lands 
in  Kentucky,  which  had  been  devised  by 
John  Hoomes  the  elder  to  the  said  Richard, 
had  come  by  descent  from  Richard  to  his 
said  children,  and  greatly  exceeded  in  value 
the  subject  of  controversy  in  the  suit,  and 
praying  that  the  injunction  should  be  re- 
instated, and  for  general  relief.  The  in- 
junction was  accordingly  reinstated.  The 
children  of  Richard  Hoomes  filed  their  an- 
swer, relying  on  various  grounds  of  de- 
fence. Dickinson  afterwards  answered  the  j 
original  bill  of  the  said   children,    relying 


on  the  same  grounds  which  he  had  taken 
in  his  supplemental  cross  bill. 

In  May  1849  the  two  causes  were  heard 
together ;  and  the  Circuit  court  being  of 
opinion  that  it  had  not  been  shewn  in  the 
cases  that  assets  had  descended  from  Rich- 
ard Hoomes  to  his  children,  therefore  dis- 
missed the  bills  of  Dickinson  with  costs. 

From  this  decree  Dickinson  applied  to 
this  Court  for  an  appeal,  which  was  al- 
lowed. 

The  facts  in  relation  to  the  liability  of 
the  heirs  of  Richard  Hoomes  upon  his 
covenant  of  warranty,  for  lands  descended 
to  them,  will  be  found  stated  in  the  opinion 
of  Judge  Moncure. 

R.  T.  Daniel,  for  the  appellant* 

The    first   enquiry    which    arises  in  this 

case  is,  as  to  the  extent  of  the  covenant  of 

Richard  Hoomes  in  the  deed   to   Apperson; 

and  what  is  its  effect  as  against   his  hars. 

The    exposition   of  the  clause  in  the 

357  will  of  John  *Hoomes  the  elder,  under 
which  these  appellees  claim  an  inter- 
est in  the  land  conveyed  in  the  deed  to 
Apperson,  was  made  by  this  Court  in  the 
case  of  Dickinson  v.  Hoomes,  1  Gratt.  3Q2. 
In  that  case  the  Court  held  that  the  children 
of  Richard  took  as  purchasers  under  the 
will  of  John  Hoomes  the  elder.  And  the 
question  is,  Did  Richard  Hoomes  mean  to 
covenant  against  the  claim  of  his  children 
merely  as  his  heirs,  or  also  as  devisees 
under  the  will  of  John  Hoomes.  We  say  it 
was  plainly  his  object  and  purpose  to  cove- 
nant for  a  good  title  out  and  out. 

In  construing  the  covenant  it  is  to  be 
taken  most  strongly  against  the  covenantor. 
Iggulden  V.  May,  7  East's  R.  241.  And 
the  intention  of  the  parties  was,  obviously, 
to  unite  in  confirming  to  John  Hoomes  the 
younger  a  good  title.  This  covenant  was 
one  running  with  the  land;  and  was,  in 
the  language  of  the  books,  an  inherent  cov- 
enant. The  distinction  between  a  pate 
technical  warranty  and  a  covenant  to  war- 
rant is  stated  in  2  Thorn.  Coke  361,  362, 
and  Tabb  v.  Binford,  4  Leigh  132.  A  cov- 
enant to  warrant  may  be  made  by  a  stranger 
even,  if  the  covenantee  has  an  interest  in 
the  land.  For  the  doctrine  in  relation  to 
covenants  running  with  the  land,  the  Court 
is  referred  to  Spencer's  Case,  Smith's 
Leading  Cas.,  43  Law  Libr.  75,  82. 

The  fact  if  it  was  so,  that  the  land  his 
been  sold  to  several  alienees,  does  not  im- 
pair the  effect  of  the  covenant.  There  is, 
however,  no  proof  that  all  the  land  was  not 
conveyed  to  Dickinson.  It  i^  true  that  it 
is  stated  in  3  Preston  on  Abstracts  of  Title 
58,  that  *a  covenant  cannot  be  divided  and 
split  up.  But  he  cites  no  authority  for  the 
proposition ;  and  on  the  next  page  of  his 
book  he  seems  to  contradict  it.  It  is  more- 
over opposed  to  the  decision  in  Twjmam  ▼• 
Pickard,  2  Barn.  A  Aid.  105,  and  to  the 
doctrine  as  stated  in  Piatt  on  Covenants 
495,  4% ;  and  2  Thom.  Coke  362,  seems  also 
to  assert  a  doctrine  in  conflict  with  it 

358  '^It    will    be   said   that   a   Coort  of 
equity  in  Virginia  cannot  make  a  de- 
cree  subjecting   these  appellees  for  assets 
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derived  from  lands  in  Kentucky.  It  is  true 
that  a  Court  of  equity  in  Virginia  cannot 
malEe  a  decree  to  subject  lands  in  Kentucky 
by  sale  or  sequestration.  But  the  Court 
has  power  over  the  parties  to  this  suit,  and 
may  deny  them  relief,  except  on  condition 
that  they  will  account  for  these  lands.  Or 
a  Court  of  equity  may  by  a  decree  in  per- 
sonam compel  these  parties  to  do  whatever 
it  is  equitable  they  shall  do  either  with  re- 
spect to  the  lands  or  their  proceeds.  Massie 
V.  Watts,  5  Cranch  148.  It  is  said  that 
there  is  no  proof  of  what  is  the  law  of 
Kentucky  on  this  subject.  If  the  proof  is 
not  authenticated  in  strict  accordance  with 
the  statute,  it  is  too  late  to  take  the  ob- 
jection in  this  Court;  and  it  should  have 
been  made  in  the  Court  below,  when  it 
might  have  been  readily  obviated. 

Morson,  for  the  appellees. 

The  appellees  claim  as  purchasers  under 
John  Hoomes  the  elder,  and  not  from,  by» 
through  or  under  Richard  Hoomes.  And 
yet  it  is  claimed  that  this  warranty  bound 
them  as  the  heirs  of  Richard  Hoomes  so  far 
as  they  had  assets ;  and  the  bill  alleged  that 
they  had  assets  descended  to  them  from 
Richard  in  Virginia.  This  turned  out  not 
to  be  the  fact,  and  then  an  amended  bill 
was  filed  alleging  that  the  heirs  of  Richard 
Hoomes  had  received  assets  by  descent  in 
Kentucky.  To  this  bill  various  defences 
were  set  up.  The  Court  below  regarded 
the  defence  that  no  such  assets  had  de- 
scended to  these  appellees  from  their  father, 
in  Kentucky,  as  supported  by  the  proofs; 
and  upon  that  ground  mainly,  if  not  en- 
tirely, rested  its  decree.  In  this  opinion 
the  Court  was  fully  warranted  by  the  proofs, 
which  shew  that  upon  an  enquiry  made  be- 
fore a  commissioner  as  early   as  1826,   the 

assets  of  Richard  Hoomes' s  estate 
359      *were  exhausted,  leaving  many  debts 

unpaid;  and  which  shew  further  that 
they  never  were  entitled  to  the  lands  in 
Kentucky,  as  the  lands  of  Richard  Hoomes, 
bnt  of  John  Hoomes  the  elder;  and  that 
they  never  in  fact  obtained  possession  of 
them  either  as  the  lands  of  John  or  Richard 
Hoomes;  but  after  the  division  among  the 
heirs  of  John  Hoomes,  and  without  any 
possession  of  them  having  been  taken  under 
that  division,  they  were  a  second  time  for- 
feited for  non-payment  of  taxes;  and  if 
they  got  them  at  all  they  obtained  them 
by  purchase  under  the  delinquent  land  laws 
of  the  State  of  Kentucky. 

Is  it  to  be  contended  that  these  appellees 
were  bound  to  redeem  these  forfeited  lands 
in  Kentucky  for  the  benefit  of  the  cred- 
itors of  Richard  Hoomes?  If  they  are  under 
any  such  obligation  the  position  of  heirs 
would  be  one  of  grievous  hardship.  But 
such  a  proposition  is  against  all  law  and 
justice. — Bouldin,  counsel  for  the  appel- 
lants. I  shall  contend  that  the  lands  were 
not  forfeited  at  the  time  of  the  death  of 
Richard  Hoomes;  and  that  the  heirs  by 
forfeiting  them  subjected  themselves  per- 
sonally to  creditors  for  their  value,  as  for 
much   real   assets  descended. — Morson. 


This  proposition  of  law  cannot  be  sustained. 
The  heirs  were  not  bound  to  take  or  accept 
the  lands  as  heirs;  but  might  permit  the 
lands  to  be  forfeited ;  and  then  had  as  good 
a  right  to  purchase  them  from  the  state  as 
any  other  person. 

Richard  Hoomes  was  never  seised  of  these 
lands;  and  by  the  common  law  ^^seisina 
facit  stipitem."  The  common  law  did  not, 
therefore,  give  the  appellees  these  lands  as 
heirs.  Rkm  on  Assets  155,  8  Law  Lib. 
But  if  the  appellees  did  have  lands  by 
descent  in  Kentucky,  they  are  not  liable 
therefor  to  the  appellant  in  this  suit.  The 
covenant  of  Richard  Hoomes  in  the  deed  to 
Apperson  has  not   been   broken,    and 

360  cannot  *therefore  be  enforced  against 
his  heirs.     Richard  Hoomes  does  not 

convey  the  land :  That  was  devised  to  John 
Hoomes  the  younger  with  a  contingent  in- 
terest over  to  Richard  Hoomes  and  the  other 
brothers  and  sisters.  And  the  object  of 
the  deed  was  not  to  convey  a  perfect  title 
to  the  land,  but  to  convey  so  far  as  Richard 
Hoomes  was  concerned,  his  contingent 
rights  and  interests;  or  rather  to  covenant 
against  these  contingent  rights  and  inter- 
ests. That  the  covenant  has  not  been 
broken  is  res  adjudicata,  as  appears  from 
the  case  between  these  same  parties,  1 
Gratt.  302.  That  case  shews  that  the  ap- 
pellees claim  under  John  Hoomes  the  elder, 
not  under  their  father  Richard  Hoomes: 
They  claim  over  and  above  him. 

Again.  The  covenant  is  not  a  covenant 
running  with  the  land.  It  is  clearly  not 
such  a  covenant  as  by  assignment  would 
confer  on  the  assignee  a  right  to  sue  in 
his  own  name.  See  Spencer's  Case,  and 
the  American  notes,  43  Law  Libr.  75  to  108 ; 
Randolph  v.  Kinney,  3  Rand.  394;  Shep- 
hard's  Touch.  316,  330,  30  Law  Libr.  As- 
signees are  not  bound  except  by  inherent 
covenants  running  with  the  land.  And  if 
the  grantor  does  not  deliver  possession, 
and  conveys  no  title,  any  covenant  he 
makes  does  not  run  with  the  land.  See  2 
Lomax  Dig.  p.  82,  {  25,  and  p.  242;  2 
Sugden  on  Vend. ,  p.  90  top,  79  margin ; 
CJrquhart  v.  Clarke,  2  Rand.  549.  This  was 
a  case  of  the  sale  of  a  wife's  land  by  the 
husband  and  wife.  The  children  claiming 
were  the  children  of  the  husband  Dunkin- 
son.  On  the  face  of  the  deed  Dunkinson 
and  wife  claimed  to  convey  and  warrant  a 
fee  simple  estate.  Mrs.  Dunkinson  had  not 
conveyed  properly ;  and  it  was  held  that  as 
the  land  descended  from  the  mother,  the 
claimants  were  not  barred  by  the  deed  and 
warranty  of  the  father.  And  it  was  further 
held,  that  though  real  assets  descended  to 
the    children  from    the    father,    they 

361  were  not  *bound.     The  assignee  can- 
not  recover    in    his  own  name  where 

there  is  no  estate  conveyed  by  the  cove- 
nantor. By  the  warranty  which  we  are 
considering,  the  covenantor  only  covenants 
against  himself  and  his  heirs,  and  those 
claiming  by,  through  or  under  him.  And 
the  appellees  do  not  claim  by,  through  or 
under  him.  The  warranty  therefore  is  not 
broken.     2  Lomax  Dig.  263. 
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Even  if  it  was  established  that  lands  had 
descended  in  Kentucky  to  the  appellees, 
still  no  recovery  could  be  had  against  them 
in  a  Virginia  forum.  Story's  Conf .  of  I^aws, 
i  551,  5S.  Each  state  and  country  has  ex- 
clusive jurisdiction  over  the  real  and  im- 
movable estate  within  its  territories.  Each 
state  has  its  own  rules  with  regard  to  the 
disposition -of  such  estate.  Story's  Conf. 
of  Laws,  2  523.  The  lex  loci  rei  sitae  gov- 
erns creditors,  the  lex  domicilii  governs  the 
succession.  Real  assets  abroad  cannot  be 
reached  in  Virginia.  In  Ram  on  Assets, 
p.  236,  8  Law  Libr.,  will  be  found  an  Eng- 
lish statute  making  lands  in  the  colonies 
liable  to  specialty  debts ;  and  another  stat- 
ute extending  the  like  provisions  to  the 
English  possessions  in  India.  Why  were 
such  statutes  necessary  there,  if  the  heir 
in  England  was  liable  for  real  assets  de- 
scend^ to  him  in  the  colonies?  Are  not 
our  states  separate  and  independent  of  each 
other?  more  so  than  the  colonies  of  the 
mother  country? 

At  common  law  the  seisin  of  the  ancestor 
was  necessary  to  enable  an  heir  to  maintain 
a  writ  of  right.  1  Lomax  Dig.  617;  2  Tuck. 
Com.  181.  And  unless  therefore  there  is 
such  a  statute  in  Kentucky  as  our  Virginia 
statute,  1  Rev.  Code,  ch.  128,  i  90,  the  heirs 
could  not  have  recovered  these  lands  in 
Kentucky.     2  Lomax  Dig.  246-7. 

The  appellees  are  not  bound  for  profits, 
if  bound  for  the  value  of  the  land.  Blow 
V.  Maynard,  2  Leigh  29 ;  Hobson  v.  Yancey, 

2  Gratt.  73. 
362         *Barton,    on    the   same   side,    sub- 
mitted a  printed  argument. 

For  the  appellees,  we  humbly  contend 
that  the  decree  is  right  in  its  effect,  and 
ought  to  be  affirmed : 

1.  Because  we  say  that  the  covenant  of 
Richa^  Hoomes  made  to  Apperson  in  the 
deed  to  him  by  John  Hoomes,  jr. ,  has  never 
been  broken :  at  least  that  it  was  not  broken 
by  our  recovering  the  land  in  controversy 
as  purchasers  from  Col.  John  Hoomes. 

We  contend  that  the  covenant  of  Richard 
Hoomes  is  a  special  covenant  of  a  most 
limited  nature ;  and  that  so  far  from  the 
insertion  of  the  words  *^a8  contingent  dev- 
isees or  legatees  under  the  will  of  Colonel 
John  Hoomes,  late  of  the  Bowling  Green, 
deceased,  by  whom  said  land  was  devised 
to  John  Hoomes,"  enlarging  the  covenant, 
that  taken  in  their  proper  meaning,  they 
restrict  and  limit  still  further  what  was 
without  them  a  mere  special  warranty,  or 
covenant  of  warranty.  If  we  leave  out 
these  words  the  covenant  reads  thus : 

^'And  the  said  John  Hoomes  for  himself 
and  his  heirs,  and  said  William  Hoomes, 
Richard  Hoomes,  Armistead  Hoomes,  and 
Wilson  Allen  and  Sophia  his  wife,  for 
themselves  and  their  heirs,  do  hereby  cov- 
enant and  agree,  to  and  with  the  said 
Samuel  A.  Apperson,  that  they  will  war- 
rant and  defend  the  fee  simple  estate  and 
full  and  complete  right  and  title  to  said 
two  tracts  of  land,  to  him  and  his  heirs 
and  assigns  forever,  against  themselves 
and  their  heirs,  and  against  the  claim  and 


demand  of  any  person  or  persons  claiming 
by,  from  or  under  them." 

Now  this  is  a  mere  special  covenant  of 
warranty,  guarding  against  the  covenant- 
ors, their  heirs,  and  those  claiming  by, 
from  or  under,  the  covenantors;  and  this 
covenant  would  clearly  not  have  been 
broken  by  our  recovery  of  the  land.  For 
we  succeeded  not  as  heirs  of  Richard,  nor 
as  claiming  by,  from  or  under,  Rich- 

363  ard  *Hoomes,  but  as  purchasers  from 
Col.    John    Hoomes.     It   is   true  the 

appellees  were  the  children  of  Richard 
Hoomes ;  but  it  is  not  true  that  quoad  this 
land  they  were  the  heirs  of  Richard  Hoomes. 
And  the  words  *  *by , "  *  *  from, ' '  and  *  *  un- 
der," do  not  refer  to  kin  or  blood  relation- 
ship, but  to  the  derivation  of  title  and 
interest  in  or  to  the  land. 

If  we  insert  the  words  before  given,  we 
then  see  that  the  covenant  becomes  more 
special  and  restricted.  John  Hoomes,  the 
grantor,  covenants  for  himself  and  his 
heirs  generally.  The  others  covenant  for 
themselves  and  their  heirs,  as  contingent 
devisees  or  legatees  Ac.  Why  insert  these 
words  unless  some  meaning  was  designed 
to  be  conveyed  by  them?  It  is  obvious  that 
they  did  not  intend  to  covenant  in  any  other 
character  than  as  contingent  devisees  or 
legatees ;  and  this  becomes  very  plain  here- 
after. They  warrant  and  defend  against 
themselves  and  their  heirs,  and  all  claim- 
ing by,  from,  or  under  them,  in  virtue  of 
the  will  aforesaid.  It  is  not  or  by  virtue 
of  the  will  &c. 

This  does  not  enlarge  the  class  of  claim- 
ants guarded  against,  to  all  who  may  claim 
by  virtue  of  the  will,  whether  by,  from  or 
under  the  covenantors  or  not.  But  it  re- 
quires that  the  claimant,  to  be  included  in 
the  covenant,  shall  not  only  claim  by,  from 
or  under  the  covenantors,  but  also  in  virtue 
of  the  will  aforesaid.  So  that  a  claimant 
might  claim  by,  from  or  under  the  cove- 
nantor, and  the  covenant  would  not  be 
broken ;  or  he  might  claim  in  virtue  of  the 
will,  and  the  covenant  would  not  be  broken. 
His  claim  only  would  be  covenanted  against 
who  claimed  both  by,  from  or  under  the 
covenantor,  and  in  virtue  of  the  will  afore- 
said. 

The  appellees  have  not  claimed  this  land 
either  as  heirs,  or  by,  from  or  under  the 
covenantor,  much  less  in  either  of  those 
ways,  in  virtue  of  the  will  aforesaid.  Can 
this  covenant  then  be  said  to  be  broken  by 
the  appellees  taking  the  land  as  pur- 

364  chasers    from    Col.  John  *Hoomes?  a 
contingency  which  is  not  included  in 

the  obligation. 

While  surrounding  facts  are  properly  ad- 
missible to  explain  or  remove  ambiguities 
or  difficulties  caused  by  matters  extraoeoos 
to  the  instrument,  there  is  no  ground  for 
the  introduction  of  loose  speculations  as  to 
the  probable  meaning  or  intention  of  par- 
ties in  such  an  instrument  as  this.  In  its 
interpretation  we  must  look  to  the  language 
in  which  the  meaning  of  the  parties  is  ex- 
pressed,— the  terms  of  the  obligation. 

If  extraneous  matters  were   admi8sible» 
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we  might  very  reasonably  contend,  that 
these  parties  having  received  no  portion  of 
the  consideration,  all  of  which  appears 
npon  the  face  of  the  deed  to  have  been  paid 
or  secured  to  John  Hoomes,  that  the  terms 
of  their  covenant  should  not  be  enlarged 
by  construction  to  create  an  obligation  that 
was  not  intended. 

The  covenantors  might  have  chosen  to 
yield  all  rights  which  they  then  had,  or 
might  thereafter  acquire,  to  enable  their 
brother  to  obtain  a  higher  price  for  the 
land ;  and  they  might  be  willing  to  cove- 
nant against  themselves  and  their  heirs, 
and  claimants  by,  from  or  under  them  Ac, 
and  yet  not  be  willing  to  surrender  rights 
which  their  children  might  acquire,  or 
being  unable  to  surrender  them,  to  cove- 
nant against  their  children  claiming  rights 
aoanired  from  other  sources. 

This  distinction  is  the  very  one  made  in 
this  case,  and  which  the  language  of  the 
covenant  necessarily  leads  to. 

Nor  can  it  be  said  that  it  was  the  avowed 
object  of  this  conveyance  to  give  a  fee  sim- 
ple estate,  and  full  and  complete  right  and 
title  to  the  land,  as  against  all  persons, 
when  John  Waller  Hoomes,  a  grandson  of 
Col.  John  Hoomes,  and  who  occupied  the 
same  position  to  this  land  that  Richard 
Hoomes  did,  does  not  join  in  the  covenant, 
nor  is  his  name  mentioned  as  one  to  join ; 
and  when  all  of  those  whose  names 
365  are  mentioned  *did  not  execute  or 
sign  the  instrument.  And  the  pur- 
chaser's taking  a  deed  with  the  relinquish- 
ment and  covenant  from  only  a  portion  of 
those  having  this  contingent  interest, 
•hews  that  he  was  running  a  risk  with  his 
eyes  open,  and  that  he  did  not  understand 
the  covenant  to  be  as  comprehensive  as  is 
nnw  claimed  by  the  appellant ;  else  he  would 
have  insisted  upon  its  protection  from  all, 
by  requiring  all  to  sign. 

The   relinquishment    and    confirmation, 
though  no  part  of  the  covenant,   and  only 
operating   as   to  the   rights  of  the  parties 
thereto,  and  their  heirs,  as  heirs, — a  propo- 
sition which   will  not  be  controverted,  and 
18  indeed  settled  by  the   Court  in  the  case 
in  1   Gratt.    302 — throws  some   light    upon 
the  meaning  of  the  covenant.     When  they 
meant  to  use  general   terms,  langnage  of  a 
comprehensive    signification,     they    knew 
-what    terms,    what   language  to  use.     And 
the  very  difference  in  the  terms  used  in  the 
covenant   and    the     relinquishment,    leads 
us  to  the  conclusion   that   their  own  rights 
the    parties    were    willing    to   yield  in  the 
amplest   and   most   generous  manner;  but 
vrhen  it  came  to   the   imposition  of  obliga- 
tions upon   others,    that  tbe  most  guarded 
ancl  limited  engagement   only  would  be  en- 
tered into;  only   that    indeed   which  would 
carry  out  the  object  of  the  relinquishment. 
For  it  is  true,    that   had  Richard   survived 
John    his   contingent   interest   would  have 
become  a  vested  interest  in  him,  and  if  the 
relinquishment  would  not  have   transferred 
it  to  the  purchaser,  yet  his  covenant  would 
have  protected   against  his  heirs ;  for  they 
^rottl<l   have   claimed   by,    from   and  under 


him,  in  virtue  of  the  will  aforesaid :  And 
this,  we  insist,  was  the  true  and  only  ob- 
ject of  the  parties. 

If  it  had  been  intended  to  give  to  this 
covenant  a  large  and  comprehensive  char- 
acter, how  easy  to  have  expressed  it,  by 
inserting  at  the  end  of  the  covenant,  '^and 
all  other  persons  whatsoever. "  Or  to  have 
guarded   against   the  contingency  of 

366  John's   surviving   Richard  *Hoomes, 
by  merely   changing  the  words,  ^'in 

virtue  of  the  will  aforesaid,"  to  **or  by 
virtue  of  the  will  aforesaid,"  or  indeed,  by 
merely  inserting  the  word  **or"  before  the 
words  *4n  virtue,"  Ac.  Had  any  of  these 
changes  been  made,  there  would  have  been 
some  ground  for  the  allegation  of  a  broken 
covenant.  But  as  they  were  not  made,  and 
the  covenant  is  in  the  words  we  have  men- 
tioned, we  humbly  submit  that  it  is  clear 
that  the  covenant  of  Richard  Hoomes  has 
not  been  broken. 

2.  We  contend  that  the  appellant,  as  as- 
signee, has  no  right  of  action  upon  this 
obligation,  for  the  reasons  assigned  in  the 
answer  of  the  appellees,  and  the  opinion  of 
the  Court  below.    2  I^maxDig.,  242-3,  277; 

1  Smith's  Lead.  Ca.,  notes,  107,  43  Law 
Libr. 

There  is  no  proof  of  this  land  having 
passed  by  a  regular  chain  of  conveyances 
with  general  warranty  to  the  appellant. 

3.  In  order  to  hold  us  responsible  on  ac- 
count of  assets  descended,  it  is  necessary 
that  we  should  have  received  real  estate  by 
descent,  not  by  purchase  or  gift;  and  that 
by  descent  from  the  same  ancestor  that 
made    the    warranty.     2    Lomaz  Dig.,  246, 

2  8.  And  we  contend  that  it  is  also  neces- 
sary that  the  land  should  lie  within  the 
territorial  jurisdiction  of  the  Courts  whose 
tribunals  are  appealed  to. 

Real  estate  is  universally  conceded  to  be 
exclusively  under  the  control  of  the  lex  loci 
sitae ;  and  no  other  country  can  take  cog- 
nizance of  controversies  concerning  it,  or 
bind  it  in  any  way.  Story's  Conf.  of 
Laws,  I  363-4  and  5.  J  445,  543,  J  551-5-6. 

From  the  principles  stated  by  Judge 
Story,  we  must  infer  necessarily,  that  if 
this  claim  of  the  appellant  was  on  a  bond 
binding  the  heirs  of  Richard  Hoomes,  that 
our  CQurts  could  not  enter  judgment  against 
them  so  as  to  bind  lands  in  Kentucky;  and 
if  it  should  appear  in  an  action  at  law,  that 
there  were  no  real  assets  in  Virginia, 

367  *that  judgment  would  necessarily  be 
entered   for   the    defendants.      That 

such  is  the  correct  view,  the  Court  is  re- 
spectfully referred  to  3  Vin.  Abr.  142;  Earl, 
of  Kildare  v.  Sir  Morrice  Eustace,  1  Vern. 
R.  419;  where  Sir  John  Holt,  arguendo, 
says:  *Hhat  it  was  resolved  in  Evans  and 
Ascough's  Case,  Latch,  fol.  234,  and  Dow- 
dale's  Case,  6  Coke  46,  that  land  in  Ireland 
should  be  assets  to  satisfy  a  bond  debt 
here,  but  otherwise  of  lands  in  Scotland." 
And  just  above  he  stated  the  reason  for  the 
distinction,  viz:  that  Ireland  was  a  con- 
quered country,  and  hath  Courts  of  its  own 
by  the  King's  grant,  but  not  exclusive  of 
the  King^s  Courts  here. 
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Now  Kentucky  is  certainly  as  much  of  a 
foreign  country  to  Virginia,  and  as  much 
entitled  to  exclusive  jurisdiction  over  lands 
within  her  limits,  as  Scotland  was  to  Eng- 
land in  1686,  when  this  was  cited  as  law  by 
Sir  John  Holt,  who  was  seeking  to  estab- 
lish the  jurisdiction  of  the   English  Court. 

And  in  Dowdale's  Case,  6  Coke  46,  it 
was  gravely  questioned  and  decided  by  the 
Court,  whether  lands  lying  in  pne  county 
in  England  could  be  held  to  be  assets  by 
descent,  on  a  suit  brought  against  the  heir 
in  another  county,  where  he  resided.  And 
while  it  was  of  course  decided  that  lands 
thus  situated  were  to  be  considered  assets, 
yet,  that  such  a  point  should  have  been 
mooted  intimates  very  clearly  what  the  de- 
cision would  have  been  on  the  question  of 
lands  lying  in  a  foreign  country. 

The  doctrine  as  applied  to  bonds  binding 
the  heirs,  of  course  applies  equally  to  cove- 
nants binding  the  heirs.  And  upon  these 
authorities,  and  the  exclusiveness  of  the 
territorial  jurisdiction  over  lands,  we  con- 
tend, that  inasmuch  as  the  Courts  of  Vir- 
ginia, in  an  action  brought  against  an 
heir  on  a  covenant  or  bond  binding  the 
heirs,  could  create  no  lien,  impose  no  lia- 
bility, nor  give  any  redress  for  a  violated 
obligation,  against  lands  lying  in 
368  ^Kentucky,  that  a  covenant  binding 
heirs,  does  so  only  in  respect  to  lands 
within  the  territorial  jurisdiction  of  the 
country  whose  tribunals  are  appealed  to. 

The  English  Court  of  chancery  has  cer- 
tainly stretched  its  jurisdiction  to  the  ut- 
termost limits,  and  never  favours  an 
attempt  to  circumscribe  it,  yet  I  have  seen 
no  case  where,  in  respect  to  controversies 
concerning  lands  in  foreign  countries,  the 
English  Chancellor  has  ever  asserted  this 
extraterritorial  jurisdiction,  save  when 
fraud  was  charged.  And  it  has  been  hap- 
pily said,  ^^  that  the  jurisdiction  over  fraud, 
like  that  over  piracy,  knew  no  territorial 
bounds  or  restrictions." 

The  contract  between  the  parties  thus  fix- 
ing and  settling  their  legal  rights,  the  ap- 
pellant can  occupy  no  better  position  here 
than  if  he  were  attempting  to  impose  a  lia- 
bility by  an  original  suit  of  his  own.  And 
if  he  could  not  hold  us  responsible  in  such 
a  suit,  we  contend  that  he  has  no  right  to 
use  this  defence  in  a  suit  of  ours,  even 
though  it  be  in  equity.  We  are  seeking 
legal  rights  in  an  equity  suit,  and  the  rights 
of  both  parties  to  this  controversy  are  as- 
certained by  law.  And  while  the  maxim 
that  *  ^  he  who  seeks  equity,  must  do  equity, '  * 
is  a  very  good  one,  when  applicable,  there 
is  another  more  germain  to  the  matter, 
that  ** equity  follows  the  law." 

If,  however,  the  position  of  the  counsel 
for  the  appellant  be  correct,  and  by  acting 
in  personam,  a  Court  of  chancery  in  Vir- 
ginia can  indirectly  operate  on  lands  in 
Kentucky,  in  a  case  where  no  fraud  can  be 
alleged,  yet,  upon  the  previous  references 
to  Story's  Conflict  of  Laws,  and  perfectly 
well  established  principles,  it  will  not  and 
cannot  be  controverted,  that  the  Courts  here 
can    give   no  further  or  other  remedy  than 


would  be  given  in  Kentucky,  can  impose 
no  other  obligations  than  are  imposed  in 
Kentucky ;  and  that  the  liabilities  of  the 
heirs  are  to  be  established  here,  exactly  as 
they  would  be  in  Kentucky.  That  is, 
that   our    Courts    are     to     ascertain 

369  *what   is   the  law  of  Kentncky,  and 
apply   it    to   the   case.     Now  what  is 

the  law  of  Kentucky  in  regard  to  the  lia- 
bility of  heirs  on  account  of  obligations 
under  seal  binding  heirs? 

The  Courts  of  Virginia  will  not  take  ju- 
dicial notice  of  the  laws  of  a  foreign  state, 
but  they  must  be  proved  as  facts.  Story's 
Conf.  of  I^aws,  {  637.  If  they  be  written 
laws,  copies  proved  and  authenticated  must 
be  produced.     {  641. 

The  laws  of  Kentucky  on  this  point  are 
written  or  statute  law.  The  appellant  has 
sought  to  introduce  no  evidence  of  the  law 
of  Kentucky  upon  this  point,  except  that 
contained  in  Mr.  Herndon's  deposition, 
which  is  not  admissible  evidence  to  prove 
what  the  law  is.  Story's  Conf.  of  I^ws, 
2  641.  The  appellant  has  therefore  entirely 
failed  to  prove  an  indispensable  point  of 
his  case,  were  we  to  concede  every  point  of 
law  and  fact  to  be  as  he  claims.  .That  this 
deficiency  exists  in  his  case  is  his  own 
fault,  and  proceeds  from  his  own  laches. 
He  had  had  full  time  and  opportunity  to 
obtain  any  evidence  or  legal  instrument 
that  he  might  have  desired. 

4.  The  second  auditor  of  the  State  of 
Kentucky,  in  whose  office  are  kept  the  land 
books  of  non-resident  proprietors,  proves 
that  the  lands  in  the  name  of  Col.  John 
Hoomes,  in  the  State  of  Kentucky,  as  ap- 
pears by  the  books  in  his  office,  amounted 
to  19,725^  acres,  divided  into  various  tracts, 
and  lying  in  different  parts  of  the  state. 
Of  this  number  that  10083^  acres  were  lost 
by  prior  claims,  leaving  18,717  1-6.  Two 
tracts,  one  of  10015^,  the  other  of  300  acres, 
were  discontinued  as  the  property  of  citi- 
zens of  Kentucky.  When  they  were  trans* 
ferred  does  not  appear.  It  seems  however 
to  have  been  prior  to  1826.  And  they  may 
be  the  lands  referred  to  as  sold  by  Samn^ 
Chiles,  of  which  we  knew  nothing,  as  we 
were  infants  at  the  time,  even  if  it  were 
after   Richard   Hoomes' s  death;  thos 

370  leaving  *17,415  acres,    of  which  it  is 
proved  that  various  tracts,  amounting 

to  14,535  acres,  were  forfeited  for  non-pay- 
ment of  taxes,  prior  to  1828,  mostiy  prior 
to  1826 ;  leaving  a  tract  of  2880  acres  which 
was  discontinued,  as  it  was  found  apon 
survey  to  contain  400  acres  surplus;  2573 
acres  of  this  were  afterwards  re-entered  lor 
taxation ;  and  the  taxes  becoming  in  arreaisy 
were  afterwards  sold  by  Draffin,  agent  of 
the  state,  and  at  this  sale  purchased  by 
Richard  H.  Hoomes. 

It  appears  very  distinctly  from  the  report 
of  the  decision  and  Draffin 's  deed,  and  this 
deposition  of  the  auditor,  that  the  same  tract 
that  was  divided  was  afterwards  sold  for 
the  taxes  and  bought  by  R.  H.  Hoomes.^ 

The  discrepancy  in  the  quantity  exists 
only  in  appearance ;  for  when  the  portion 
allotted  to   Williamson  Tally,  for  his  serr- 
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ices  in  having  the  decision  made,  is  sub- 
tracted, the  balance  amounts  so  nearly  to 
the  number  of  acres  conveyed  by  Draffin 
to  R.  H.  Hoomes,  as  to  shew  that  they 
mnst  be  the  same  tract,  and  that  the  slight 
difference  in  number  of  acres  is  to  be  traced 
to  different  surveys  Ac.  The  appellant  has 
fallen  into  the  mistake  as  to  the  identity, 
from  not  understanding  the  facts.  It  ao- 
pears  from  the  record  that  in  May  1833, 
the  only  tract  of  land  in  Kentucky  that  had 
belonged  to  Col.  John  Hoomes,  then  re- 
maining, was  laid  off  by  commissioners, 
and  after  deducting  the  large  portion  that 
went  to  Tally  for  his  services,  the  remainder 
was  divided  among  the  children  of  Richard 
Hoomes,  the  assignee  of  Armistead  Hoomes 
and  Wilson  Allen.  No  change  was  made 
in  the  names  on  the  non-resident  books  in 
the  second  auditor's  office;  and  when  this 
tract  was  afterwards  forfeited  for  non-pay- 
ment of  taxes.  Tally,  being  a  resident  of 
Kentucky,  had  taken  care  that  his  portion 
ahonld  not  be  included  in  the  forfeiture. 
The  number  of  acres  was  thus  reduced,  and 
was  sold  by  John  Draffin  as  being  in  the 
name   of   John    Hoomes,     and    bought    by 

Richard  H.  Hoomes,  who  thus  took 
371      his  *t«tle  directly  from   the  State  of 

Kentucky ;  and  afterwards,  ex  gratia, 
aa  a  gratuity  on  his  part,  allowed  the  others 
who  had  been  mentioned  in  the  division 
made  some  twelve  years  before,  to  purchase 
from  him,  by  the  payment  of  their  propor- 
tionate shaves  of  the  purchase  money  paid 
by  him,  the  tracts  that  had  been  originally 
assigned  to  them. 

The  land  stood  on  the  land  books  of 
Kentucky,  so  far  as  we  know  or  have  any 
reason  to  believe,  in  the  name  of  John 
Hoomes.  Richard  did  not  there  appear  ever 
to  have  had  any  title  even,  much  less  pos- 
session, and  unless  the  common  law  doc- 
trine, that  *'non  jus  sed  seisina  stipitem 
facit,'*  was  changed  in  Kentucky  by  a 
statute,  they  would  not  have  taken  any 
land  as  heirs  of  Richard  Hoomes,  but  as 
heirs  of  their  grandfather  John  Hoomes. 
Brown's  Legal  Maxims  227.  And  if  any 
such  change  has  been  made  in  the  law  of 
Kentucky,  it  was  the  duty  of  the  appellant 
to  shew  the  change,  which  he  has  not  at- 
tempted to  shew.  So  that  as  appears  by 
this  record  the  appellees  were  right  in  say- 
ing* that  they  took  from  their  grandfather, 
and  not  from  their  father.  Indeed,  however 
this  point  might  be  decided,  they  took  a 
large  portion  of  that  assigned  to  them  di- 
rectly from  their  grandfather's  will,  pre- 
cisely as  they  took  the  land  in  controversy 
in  this  case,  in  this  state ;  for  John  Hoomes, 
and  it  is  believed  William  Hoomes  also, 
survived  Richard  and  died  childless  and 
unmarried. 

It  being  shewn,  then,  that  this  is  the 
same  tract  divided  in  1833,  sold  to  Richard 
B[.  Hoomes  in  1835,  and  from  whom  the 
other  appellees  derived  their  title,  and  that 
til 2 a  is  the  only  tract  of  land  in  Kentucky 
that  has  ever  or  could  ever  come  to  our 
possession,  we  submit,  that  as  our  only 
t>eneficial  title  was  obtained  from  the  State 


of   Kentucky,    that  there  is  no  foundation 
to  charge  us  with  the   value  of  these 

372  lands,   even   were  the  *original  title, 
which  was  lost,  derived  from  Richard 

Hoomes. 

For  the  appellees  we  contend,  therefore, 
that  the  decree  of  the  Court  below  should 
be  affirmed : 

1.  Because  the  covenant  of  Richard 
Hoomes  has  not  been  broken. 

2.  Because,  if  broken,  the  right  of  action 
did  not  pass  to  the  assignee  Dickinson. 

3.  Because  lands  descended  in  Kentucky 
are  not  assets  in  Virginia,  and  could  not  in 
any  case  be  so  claimed,  whether  in  a  Court 
of  law  or  equity,  without  shewing  that  they 
would  be  assets  in  Kentucky;  which  has 
not  been  done. 

4.  Because  we  have  inherited  no  lands, 
in  Kentucky  or  elsewhere,  from  Richard 
Hoomes,  but  derived  a  title  from  John 
Hoomes,  and  have  derived  our  possession 
and  only  beneficial  title  directly  from  the 
State  of  Kentucky. 

Bouldin,  for  the  appellant,  in  reply. 

I  shall  consider  first  the  extent  and  effect 
of  the  covenant  of  Richard  Hoomes.  What 
was  its  object  and  what  its  effect?  Before 
entering  upon  these  enquiries,  however,  it 
may  be  well  to  state  some  general  rules  of 
construction,  by  which  the  meaning  of  the 
covenant  may  be  ascertained. 

1.  *  ^Covenants  are  to  be  construed  accord- 
ing to  the  obvious  intention  of  the  parties 
as  collected  from  the  whole  context  of  the 
instrument,  ex  antecedentibus  et  conse- 
quentibus,  and  according  to  the  reasonable 
sense  of  the  words. ' ' 

2.  *^If  there  be  any  ambiguity,  then  such 
construction  shall  be  made  as  is  most  strong 
against  the  covenantor ;  for  he  might  have 
expressed  himself  more  clearly."  1  Wheat- 
on's  Selwyn  376;  2  Lomax   Dig.  251;  Piatt 

on  Covenants,  3  I^w  Libr.  61,  63. 

373  ♦With  these  princii>les   in  view,  let 
us  return  to  the  question.  What  is  the 

object  and  effect  of  Richard  Hoomes's  cove- 
nant? To  aid  in  ascertaining  its  object  we 
may  refer  to  the  situation  of  the  parties,  to 
their  relation  to  the  property,  and  to  the 
business  they  were  transacting,  when  the 
covenant  was  made.  John  Hoomes  was  in 
possession  of  and  held  in  the  property  a 
base  or  qualified  fee.  Richard  Hoomes  held 
a  contingent  interest  therein  under  the  will 
of  Col.  John  Hoomes,  dependent  on  the 
death  of  John  Hoomes  without  children  liv- 
ing at  his  death.  The  children  of  Richard 
Hoomes  also  held  a  contingent  interest  in 
the  same  property  under  the  will  of  Col. 
John  Hoomes,  depending  on  the  death  of 
John  Hoomes  without  issue,  and  of  their 
father  Richard,  in  the  lifetime  of  John. 
Such  was  the  state  of  things  when  John 
Hoomes  sold  and  conve3'ed  the  property  to 
Apperson. 

Now  what,  according  to  the  dictates  of 
common  sense,  and  from  our  knowledge  of 
the  motives  and  conduct  of  men,  would  be 
a  leading  object  with  parties  thus  situated? 
Obviously   it   would   be   the  first   wish   of 
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Apperaon  the  purchaser  to  secure  a  good 
title  to  the  property  freed  from  the  con- 
tingent interest  of  Richard  Hoomes  and 
his  children ;  and  it  would  as  clearly  be  to 
the  interest  of  John  Hoomes  the  vendor,  if 
possible,  to  secure  him  such  a  title.  This 
I  insist  would  naturally  be  the  object  of 
parties  thus  situated :  and  that  such  was  in 
fact  their  intention,  is  plainly  to  be  gath- 
ered from  the  terms  of  the  covenant,  con- 
strued ** according  to  the  reasonable  sense 
of  the  words*'  used.  (Mr.  B,  here  read  the 
covenant  and  commented  on  its  terms.) 
He  insisted  that  there  was  nothing  in 
the  narrow  and  hypercritical  construction 
placed  on  the  words  of  the  covenant,  by 
the  learned  counsel  for  the  appellees,  to 
prevent  the  Court  from  carrying  into  effect 
the  obvious  intent  of  the  parties.  That  a 
covenant   could    not   well    be   drawn 

374  more  clearly  indicating  a  purpose  *to 
guard   against  the  very  contingency 

that  has  happened,  than  the  one  under 
consideration,  viz.,  to  protect  the  purchaser 
not  only  against  the  claim  of  Richard 
Hoomes  himself,  but  also  against  the  claim 
of  his  children  or  *^ heirs,'*  not  as  heirs, 
but  *'as  contingent  devisees  or  legatees 
under  the  will  of  Col.  John  Hoomes," 
claiming  the  property  *4n  virtue  of  the 
will  aforesaid,"  and  connecting  themselves 
with  the  testator  through  the  said  Richard 
Hoomes.  He  insisted  that  it  was  the  ob- 
vious purpose  and  effect  of  this  covenant  to 
extinguish  the  entire  contingent  interest 
of  Richard  Hoomes  himself,  and  to  guard 
against  the  contingent  interest  of  his  chil- 
dren claiming  through  him  '4n  virtue  of 
the  will  aforesaid."  And  that  such  was 
the  understanding  of  the  parties  is  manifest 
from  the  clause  of  confirmation  which  fol- 
lows immediately  after  the  covenant. 

If  however  the  terms  of  the  covenant  are 
ambiguous,  which  I  submit  is  the  most  that 
can  be  said  of  them,  then  they  must  be 
construed  most  favourably  to  the  cove- 
nantee, and  most  strongly  against  the  cov- 
enantor, for  it  was  his  duty  to  ^*have 
expressed  himself  more  clearly,"  and  this 
would  lead  us  to  the  same  result.  Quacun- 
que  via,  then,  the  appellees  are  bound  by 
the  covenant  of  their  ancestor  to  indemnify 
the  plaintiff  against  this  demand  to  the 
extent  of  the  real  assets  descended  to  them, 
provided  this  is  a  covenant  which  runs 
with  the  land.  And  this  brings  us  to  the 
next  question. 

2.  Does  this  covenant  run  with  the  land 
and  pass  to  the  appellant? 

Gentlemen  say  not;  because,  say  they, 
Richard  Hoomes  conveyed  nothing  by  the 
deed  containing  the  covenant,  and  only 
covenanted  against  a  possibility.  That 
possibility,  however,  that  contingent  in- 
terest, I  insist,  is  in  fact,  and  in  contem- 
plation of  law,  both  an  interest  and  an 
estate ;  an  interest  and  estate,  appreciable, 
valuable,  and   transmissible  by  deed, 

375  devise  or  ^descent :  and  the  extinction 
of  which  was  most   beneficial    to  the 

holder  of  the  land.     1  Lomax  Dig.  467;  3 


Id.  323-4;  and  the  cases  there  cited.  And 
this  brings  the  covenant  directly  within 
the  influence  of  the  principle  qnoted  by  the 
gentlemen  on  the  other  aide  from  the 
American  notes  to  Spencer's  Case,  1 
Smith's  I^eading  Cases  75, 107,  that  a  cove- 
nant affects  and  runs  with  the  land,  ''al- 
though not  to  be  directly  performed  upon 
it,  provide  it  tend  to  diminish  or  increase 
its  value  in  the  hands  of  the  holder ;' '  and 
this  too  when  there  is  no  tenure  or  privity 
of  estate  between  the  covenantor  and  the 
covenantee.  In  such  case,  however,  it  runs 
with  the  land  for  its  benefit ;  but  not  to 
charge  it.  To  do  the  latter  there  must  be 
tenure  or  privity.  1  Smith's  Leading  Cases 
107-8;  Plymouth  v.  Carver,  16  Pick.  R.  183. 
It  might  in  this  case,  if  necessary,  be  in- 
sisted that  there  was  privity  between  the 
covenantor  and  covenantee — privity  of 
estate  to  support  a  charge.  But  it  is  not 
necessary  to  contend  for  that  proposition, 
as  this  covenant  is  clearly  beneficial  to 
the  estate  and  not  a  charge  upon  it.  It  in- 
creased the  value  of  the  estate  in  the  hands 
of  the  holder,  and  therefore  affected  and 
run  with  the  land. 

But  the  objection  urged  on  the  other  side 
is  not  tenable  for  another  reason.  An 
estate  of  freehold  was  created  by  the  deed 
in  which  the  covenant  is  contained;  and 
that  estate  continued  and  was  not  defeated 
until  after  the  land  came  to  the  hands  of 
the  appellant.  Here  then  is  a  case  in  which 
an  estate  of  freehold  was  created  in  the 
covenantee  by  the  deed  containing  the  cov- 
enant, and  the  covenantee  put  in  possession 
of  the  land ;  and  in  which,  as  is  apparent 
to  all,  the  land  was  made  more  valuable  in 
his  hands  by  the  covenant :  and  this  land, 
by  a  regular  and  unbroken  chain  of  con- 
veyance, has  come  to  the  possession  of  the 
appellant. 

The   principle   established   by   the  cases 
commented  on  by  the  learned  gentlemen  on 
the   other  side,    has   no   application 
376      *to   such   a   case.     It   is  an  error  to 
suppose  that  they  shew  that  the  cove- 
nantor  must  grant  to,  or  create  an  estate 
in,  the  covenantee.    They  only  shew  that 
the   covenantee   must   have  an  assignable 
estate  to  support  the  covenant,  either  pre- 
existing or  created  by  the  instrument  con- 
taining the  covenant.    The  existence  of  an 
estate  in  the  covenantee,  to  which  the  cov- 
enant may   attach,    is  the  important  requi- 
site.   It  is  wholly  unimportant  how  or  from 
whom  he  may  have  derived  it.     An  exami- 
nation of  the  cases  cited  on   the  other  aide 
will  shew  that  they  were  all  cases,  in  which 
there  was  no  pre-existing  estate  in  the  cov- 
enantee, and  none  created  by  the  instru- 
ment containing  the  covenant.     The  first 
is  a  leading  case  on   the  question.    Airder 
V.    Noke,    Cro.    Bliz.    373,  436-7,  1  Smith's 
Treading   Cases  99.     In  this  case  there  was 
no  estate  in  the  first  grantor,  and  of  coarse 
no  estate  created  in  or  passing  to  the  first 
grantee.     There  being  then  no  estate  pre- 
existing  or   created    in   the  grantee,  there 
was  of  course  nothing  upon    which  the  as- 
signment by  the  grantee  could  operate,  and 
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nothing  to  which  the  covenant  could  attach : 
and  it  was  so  decided. 

The  next  case  is  Andrew  v.  Pearce,  4 
Bos.  A  Pul.  158,  1  Smith's  Lread.  Cas.  99. 
There  the  estate,  which  was  a  term  of 
years  carved  out  of  an  estate  tail,  was 
avoided  by  the  death  of  the  tenant  in  tail. 
After  the  death  of  the  tenant  in  tail,  the 
assignee  of  the  term,  when  it  had  ceased  to 
exist,  assigned  over.  Held,  that  a  naked 
covenant  could  not  pass  as  incident  to  a 
term  of  years  which  had  ceased  to  exist ; 
and  therefore  did  not  pass  by  the  assign- 
ment. This  is  the  same  principle  with 
Awder  V.   Noke. 

And  so  with  Nesbit  v.  Montgomery,  1 
Taylor  84,  1  Smith's  I^ead.  Cas.  99.  The 
declaration  stated  want  of  title  at  the  date 
of  the  original  demise,  and  of  course  the 
grantee  acquired   nothing  and  could  assign 

nothing. 
377  *A]1  then  that  these  cases  require, 
is  an  estate  in  the  covenantee,  to 
which  the  covenant  may  attach,  created  or 
existing  at  the  date  of  the  covenant,  and 
continuing  at  the  time  of  the  assignment : 
and  our  case  comes  fully  up  to  these  requi- 
sitions. 

In  New  York  it  has  been  decided,  and  it 
is  submitted  with  good  sense,  that  whenever 
possession  accompanies  a  grant  or  convey- 
ance, the  covenants  do  pass  with  the  land 
to  the  grantee  and  his  assignees,  notwith- 
standing no  actual  title  was  created.  Bed- 
doe  V.  Wads  worth,  21  Wend.  R.  120.  This,  I 
snbmit,  is  a  rational  decision,  for  it  makes 
a  covenant  answer  the  purpose  for  which  it 
was  designed,  namely,  to  support  a  defective 
title. 

The  only  Virginia  cases  commented  on 
by  the  counsel  on  the  other  side  are,  Ran- 
dolph V.  Kinney,  3  Rand.  394 ;  and  Urquhart 
V.  Clarke,  2  Rand.  549.  Randolph  v.  Kinney 
is  precisely  the  same  in  principle  with  the 
cases  of  Awder  v.  Noke,  and  Nesbit  v. 
Montgomery.  There  was  no  estate  pre-ex- 
isting in,  or  passing  by,  the  original  deed 
to  the  first  grantee,  and  of  course  nothing 
passed  by  the  grant  of  the  latter  to  which 
tfae  covenant  could  attach  itself.  When 
however  such  an  estate  does  exist  in  or 
pass  to  the  grantee,  then  a  covenant  may 
t>e  made  with  him,  to  run  with  the  land, 
even  by  a  stranger  to  the  title  and  the 
original  deed.  2  Thomas's  Coke  362; 
Spencer's  Case,  Smith's  Lead.  Cases,  p. 
S2,  83;  2  I^max  Dig.  260.  The  case  of 
Urquhart  v.  Clarke  has  no  application  to 
tliiB  case :  The  question  under  consideration 
did  not  arise. 

But  if  the  covenant  did  not  run  with  the 
land,  and  an  action  at  law  could  not  be 
maintained  by  the  appellant,  still  a  Court 
o/  equity  ought  to  give  relief.  Nesbit  v. 
Sx'own,  1  Dev.  Equ.  R.  30. 

Xt  is  unnecessary  however  to  press  this 
latter  view,  as  the  covenant  unques- 
378  tionably  runs  with  the  land.  *To 
shew  this  more  conclusively,  let  us 
3glr  whether  an  action  of  covenant  could 
not  be  maintained  by  the  appellant  against 
tlie  principal  grantor  John  Hoomes,  or  his 


heirs,  on  his  covenant  for  title.  That  it 
could  will  not  be  denied.  But  the  covenant 
of  John  and  Richard  Hoomes  is  a  joint  cov- 
enant, in  the  same  deed,  couched  in  the 
same  words,  and  precisely  for  the  same 
thing.  Now  if  it  runs  with  the  land 
against  John,  the  same  covenant  being 
Richard's  too,  must  also  run  with  the  land 
as  to  him.  It  would  be  strange  that  under 
such  circumstances  the  covenant  should 
run  with  the  land  as  to  one  co-covenantor, 
and  be  in  gross  as  to  the  other. 

3.  But  it  is  objected  in  the  third  place, 
that  a  part  of  the  land  has  been  aliened, 
and  that  covenant  will  not  lie  for  an  as- 
signee of  a  part  of  the  subject,  because  the 
covenant  is  an  entire  thing,  and  the  remedy 
on  it  cannot  be  apportioned.  For  this 
proposition,  the  only  authority  cited  is  a 
remark  of  Mr.  Preston,  quoted  in  a  note  to 
2  horn.  Dig.,  p.  263.  On  this  subject  it  is 
enough  to  say,  that  Mr.  Preston,  in  this 
remark,  if  it  is  properly  construed  on  the 
other  side,  contradicts  himself,  (see  the 
first  part  of  the  remark  quoted,)  and  is 
contradicted  by  authority.  2  Thomas's 
Coke  362;  Piatt  on  Covenants  495;  Steven- 
son V.  Lambard,  2  East's  R.  575. 

We  have  thus  ascertained,  1.  That  the 
covenant  bound  the  heirs  of  the  covenantors 
to  protect  Apperson  and  his  assignees 
against  the  claim  of  the  appellees.  2.  That 
this  covenant  runs  with  the  land.  3.  That 
it  is  not  extinguished  by  the  alienation  of 
part  of  the  land. 

4.  Let  us  enquire  in  the  fourth  place, 
whether  this  Court  can  hold  the  appellees 
responsible  for  the  real  assets  descended  to 
them  in  the  State  of  Kentucky,  by  repel- 
ling to  the  extent  of  those  assets  their  de- 
mand in  this  case? 

We  say  the  jurisdiction  unquestion- 
379  ably  exists;  and  *it  would  be  difiScult 
to  find  a  case  demonstrating  more 
forcibly  than  this,  the  necessity  of  its  ex- 
istence and  the  propriety  of  its  exercise. 

I  shall  not  deny  that  real  estate  always, 
(and  even  personal  estate  to  the  extent 
stated  by  the  opposite  counsel, )  must  be 
governed  by  the  lex  rei  sita.  Nor  will  I 
deny  that,  in  the  exercise  of  the  jurisdic- 
tion now  claimed  for  this  Court,  it  must, 
to  some  extent,  enquire  into  the  laws  of 
other  countries.  But  do  these  admissions 
concede  inconveniences  and  difficulties  of  a 
character  to  prevent  the  exercise  of  the 
jurisdiction  invoked? 

Before  considering  the  question,  let  us 
look  a  little  to  the  facts  of  the  case,  and 
the  relative  position  of  the  home  and  for- 
eign jurisdiction. 

Here  was  the  domicil  through  life  of  the 
original  testator  Col.  John  Hoomes.  Here 
was  the  domicil  of  Richard  Hoomes  the 
ancestor  of  the  appellees.  Here  is  the 
domicil  of  the  appellant ;  of  the  appellees ; 
of  the  administrator,  and  of  all  the  cred- 
itors of  Richard  Hoomes,  of  whom  we  have 
any  knowledge.  In  this  Court  and  in  this 
suit,  can  they  all  be  convened.  In  addition 
to  all  this,  the  appellees  who  have  converted 
the  foreign  assets   are  irresponsible.     The 
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real  assets  alone  are  beyond  the  jurisdiction 
of  this  Court,  and  subject  to  a  foreign  ju- 
risdiction :  And  the  question  iA,  where,  un- 
der such  circumstances,  can  justice  and 
equity  be  most  safely  and  conveniently  ad- 
ministered? In  Kentucky  where  the  real 
assets  alone  are,  or  here  where  all  the  par- 
ties are ;  where  all  the  important  evidence 
is;  where  the  creditors  are;  and  where  all 
the  decedents  lived  and  died?  The  answer 
can  only  be  in  favour  of  the  jurisdiction  of 
this  Court. 

Is  there  any  thing,  then,  to   prevent   the 
exercise  of  this  obviously  wholesome  juris- 
diction?   It  has  been   suggested    from   the 
bench  that  there  is :  that  the  foreign  assets 
may  have  been   subjected,    under  the 

380  foreign  ^jurisdiction,   or  may  now  be 
subject,  to  the  claims  of  creditors  of 

Richard  Hoomes;  and  thus  the  appellees 
would  be  made  to  lose  their  father's  lands 
in  Kentucky  and  their  own  land  here. 

The  difficulty  is,  in  this  case  at  least, 
merely  an  abstract  one ;  for  Richard  Hoomes 
has  been  dead  for  nearly  thirty  years;  and 
no  claim  has  been  presented  against  the 
land  or  the  heirs  in  Kentucky.  But  the 
difficulty  is  in  fact  more  specious  than  real. 
It  would  apply  with  precisely  the  same 
force  were  the  lands  in  Virginia  and  not 
in  Kentucky ;  and  in  each  case  the  protection 
against  it,  is  alike  simple  and  the  same. 
It  is  simply  to  plead  and  prove  the  fact, 
that  the  lands  descended  have  been  sub- 
jected, or  are  subject,  to  claims  against  the 
ancestor,  having  precedence  over  the  claim 
asserted.  A  failure  to  plead  and  prove  it, 
were  the  whole  of  the  Kentucky  lands  now 
in  Virginia,  would  subject  the  appellees  in 
this  very  cause  to  all  the  evils  suggested ; 
whilst  on  the  other  hand,  the  appellees 
may,  in  this  same  cause,  secure  to  them- 
selves complete  protection  from  the  claim 
of  the  appellant,  by  proving  the  fact  sug- 
gested, if  it  exists.  I  see  therefore  no  diffi- 
culty in  the  suggestion.  1  Wheaton's 
Selwyn  490,  492;  2  Tuck.  Com.  112;  3  Tuck. 
Black.  421,  in  notes.  It  is  true,  that  in  an 
action  at  law  again<«t  an  heir  on  the  bond 
of  his  ancestor,  the  Court  cannot  notice 
lands  descended  in  a  foreign  state.  The 
reason  is,  that  on  admission  by  the  heir  of 
lands  by  descent,  the  judgment  and  execu- 
tion at  law  is  against  the  lands,  and  not 
against  the  heir  personally ;  and  the  lands 
will  be  extended.  But  as  legal  process  can- 
not run  into  a  foreign  jurisdiction,  proof 
of  lands  there  would  be  unavailing.  But 
a  Court  of  equity,  acting  on  the  person, 
may  compel  the  heir  to  convey  land  in  a 
foreign  country,  or  if  already  conveyed, 
may  require  him,  as  a  condition  upon  which 
the  aid  of  the  Court  will  be  extended  to  him, 
to  account  for  the  proceeds :  And  this 

381  is   what    we  ask.     *The  creditors,  if 
any,  being  made  parties,  all  equities 

would  be  settled  in  one  suit,  by  a  Court  of 
competent  jurisdiction;  and  the  decree 
could  be  pleaded  in  Kentucky  against  any 
creditor  renewing  his  claim  against  the 
heir  in  that  state.  And  this  Court  would 
enjoin  the  proceeding,  if  the  creditor  should 


be  within  its  jurisdiction.  Wedderbum  t. 
Wedderbum,  17  Cond.  Eng.  Ch.  R.  208; 
affirmed  on  appeal ;  18  Id.  585.  There  could 
not  well  be  a  stronger  case  of  the  exercise 
of  the  power  under  consideration  than  the 
case  Cited.  So,  too,  a  proceeding  by  a 
creditor  in  Kentucky  might  be  arrested 
there,  at  the  instance  of  the  heir»  on  his 
shewing  to  the  Court  that  the  matter  was 
**res  adjudicata*'  in  Virginia.  Booth  v. 
Leycester,  15  Cond.  Eng.  Ch.  R.  580 ;  and 
cases  cited  in  the  note  to  that  case. 

The  general  doctrine  of  equity  on  this 
subject  is  **that  the  Court  of  chancery, 
having  authority  to  act  upon  the  person, 
may  indirectly  act  upon  real  estate,  situate 
in  a  foreign  country,  through  the  instru- 
mentality of  this  authority  over  the  person ; 
and  that  it  may  compel  him  to  give  effect 
to  its  decree  respecting  such  property, 
whether  it  goes  to  the  entire  disposition  of 
it  or  only  to  affect  it  with  liens  or  bur- 
thens." Story  on  Conf.  of  Laws,  {  544, 
545;  Brodie  v.  Barry,  2  Ves.  A  Beame  127; 
Massie  v.  Watts,  5  Cranch's  R.  148;  Farley 
V.  Shippen,  Wythe's  Rep. ;  Guerrant  v. 
Fowler,  1  Hen.  &  Munf.  5. 

Now  we  do  not  ask  this  Court  to  act  di- 
rectly on  the  Kentucky  lands ;  all  that  we 
ask  is,  that  the  appellees,  who  are  seeking 
the  aid  of  this  Court,  shall  be  compelled  to 
perform  the  covenant  of  their  ancestor,  to 
the  extent  of  the  value  of  the  lands  received 
by  descent  from  him  in  the  foreign  juris- 
diction. And  we  do  this  with  the  greater 
confidence  in  this  case,  because  there  is  in 
truth  no  conflict  of  law  in  relation  to  these 
Kentucky  lands.  The  Kentucky  law 
382  of  descents  and  our  *own  is  the  same; 
and  in  administering  the  foreign  law 
in  this  case,  we  are  but  administering  oar 
own. 

But  it  is  objected,  by  Mr.  Barton,  that 
parol  proof  of  a  written  or  statute  law  is 
inadmissible.  The  objection  comes  too 
late.  It  was  not  made  in  the  Court  below 
by  exception,  and  cannot  be  made  in  argu- 
ment here.  But  if  in  time,  the  objection 
is  untenable.  The  laws  of  a  foreign 
country,  written  or  unwritten,  may  be 
proved  by  an  expert,  as  a  fact.  Baron  De 
Rhodes'  Case,  55  Eng.  C.  L.  R.  246  to  2S4; 
Cocks  V.  Purday,  61  Id.  269. 

5.  And  lastly,  as  to  the  fact  wf  lands  in 
Kentucky  by  descent  from  Richard  Hoomes. 

It  will  be  observed  that  the  appellees  had 
no  claim  to  the  Kentucky  lands  under  their 
grandfather  Col.  John  Hoomes.  He  died 
testate,  and  in  the  events  which  have  oc- 
curred, these  Kentucky  lands  vested  abso- 
lutely in  Richard  Hoomes,  as  he  complied 
with  the  conditions  of  the  devise,  by  leav- 
ing children.  His  title  to  the  lands  being 
thus  consummate,  he  had  constructiTe 
seisin  thereof,  (if  seisin  were  necessary,) 
without  actual  pedis  positio.  Green  v. 
loiter,  8  Cranch's  R.  228,  248-9.  And  by 
his  death  intestate,  the  law  cast  the  seisin 
on  his  heirs,  (the  appellees,)  and  they  be- 
came at  once  constructively  seised  of  all 
the  lands  then  unsold.     (Same  case.) 

But  neither  actual  nor  constructive  seisin 
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is  necessary  to  support  a  descent.  The 
rale  **seisina  facit  stipitem"  has  been 
abolished  both  in  this  state  and  in  Ken* 
tttcky;  not  as  contended  by  Mr.  Morson, 
by  reason  of  the  statutory  provision  in  re- 
lation to  writs  of  right ;  1  Rev.  Code,  ch. 
128,  2  90,  p.  510 ;  but  as  a  rule  of  descent, 
by  the  first  section  of  the  act  of  descents. 
1  Rev.  Code  355,  ch.  96,  2  1 ;  1  I^omaz  Dig. 
594;  2  Tuck.  Com.  189.  And  the  Kentucky 
statute  in  relation  to  this  matter,  is  proved 
to  be  a  literal  transcript  of  our  own. 

The  idea  that  the  heirs,  by  suffering 

383  their  own  lands  *'to  be  sold  for  taxes 
and  themselves  becoming  the  pur- 
chasers, could  thereby  break  the  descent 
and  cease  to  be  heirs,  does  not  seem  to  re- 
quire a  g^ve  refutation  at  our  hands.  I 
submit  that  the  decree  is  erroneous  and 
should  be  reversed. 

MONCURK.  J.,  after  stating  the  case  pro- 
ceeded: 

This  Case  has  been  argued  in  this  Court 
with  grreat  ability  by  the  counsel  on  both 
sides.  Various  questions  of  law  and  fact 
were  raised  and  discussed  in  the  case,  as 

1st.  Whether  the  covenant  of  Richard 
Hoomes  had  been  broken?    And  if  broken, 

2d.  Whether  the  right  of  action  therefor 
passed  to  the  assignee  Dickinson?    If  so, 

3d.  Whether  lands  descended  in  Kentucky 
could  be  reirarded  as  assets  by  descent  in 
any  proceeding  in  Virginia?    And  if  so, 

4th.  Whether  in  fact  any  lands  in  Ken- 
tucky descended  from  Richard  Hoomes  to 
his  children ;  and  if  they  did,  whether  they 
were  not  forfeited  for  non-payment  of 
taxes,  and  whether  such  of  them  as  were 
held  by  the  children  were  held  by  them  as 
purchasers  from  the  State  of  Kentucky,  and 
not  as  heirs  of  their  father. 

I  will  now  proceed  to  consider  the  ques- 
tion first  above  stated :  that  is,  whether  the 
c^ovenant  of  Richard  Hoomes  has  been 
broken?  The  only  ground  on  which  it 
is  contended  to  have  been  broken  is,  that 
his  children  have  recovered  as  pur- 
chasers under  the  will  of  John  Hoomes 
the  elder,  one  fourth  of  the  land  claimed 
by  Dickinson  to  have  been  derived  under 
the  deed  from  John  Hoomes  the  younger  to 
Apperson,  in  which  the  said  covenant  is 
contained.  And  whether  broken  or  not,  de- 
pends upon  the  proper  construction  of  the 
covenant.  If  it  be  a  covenant  of  general 
warranty,  or  a  covenant  of  special  warranty 
aga,inst  the  claims  of  the  said  children, 
then  it  has  been  broken.     But  if  it  be 

384  a  'covenant  of  special  warranty  only 
against  the   claims  of  the  covenantor 

and  his  heirs,  (technically  and  properly 
speaking,)  and  all  persons  claiming  by, 
from  or  under  them,  then  it  has  not  been 
broken.  Let  us  now  see  what  is  its  proper 
construction. 

The  covenant  is  in  these  words:  *'And 
the  said  John  Hoomes,  for  himself  and  his 
heirs,  and  said  William  Hoomes,  Richard 
Hoomes,  Armistead  Hoomes,  and  Wilson 
Allen  and  Sophia  his  wife,  for  themselves 
and    their  heirs,  as  contingent  devisees  or 


legatees  under  the  will  of  Col.  John  Hoomes, 
late  of  the  Bowling  Green,  deceased,  by 
whom  said  land  was  devised  to  John 
Hoomes,  do  hereby  covenant  and  agree  to 
and  with  the  said  Samuel  A.  Apperson,  that 
they  will  warrant  and  defend  the  fee  simple 
estate  and  full  and  complete  right  and  title 
to  said  two  tracts  of  land,  to  him  and  his 
heirs  and  assigns  forever,  against  them- 
selves and  their  heirs,  and  against  the 
claim  and  demand  of  any  person  or  per- 
sons claiming  by,  from,  or  under  them,  in 
virtue  of  the  will  aforesaid,  and  do  relin- 
quish and  fully  confirm  to  said  S.  A.  Ap- 
person all  the  right  they  or  their  heirs  now 
have,  or  might  or  may  hereafter  have,  to 
said  land  or  any  part  thereof,  to  him  and 
his  heirs  and  assigns  forever,  free  from 
them,  said  John  Hoomes,  William  Hoomes, 
Richard  Hoomes,  Armistead  Hoomes,  and 
Wilson  Allen  and  Sophia  his  wife,  late 
Sophia  Hoomes,  and  their  heirs,  and  of  all 
other  persons  in  the  world." 

If  the  latter  branch  of  the  clause,  com- 
mencing at  the  words,  *  *  And  do  relinquish 
and  fully  confirm,"  had  been  omitted  in  the 
deed,  there  would  have  been  no  ground 
whatever  for  contending  that  there  was 
any  covenant  of  general  warranty  on  the 
part  of  Richard  Hoomes.  The  only  ques- 
tion then  would  have  been,  whether  the 
covenant  of  special  warranty  contained  in 
the  former  branch  of  the  clause  was  con- 
fined to  the  claims  of  the  covenantor  and 
those  claiming  under  him,    or   extended   to 

the  claims  of  his  children,  whether 
385      'claiming   under  him  or    otherwise. 

Let  us  first  consider  the  former  branch 
of  the  clause  separately  and  ascertain  the 
nature  and  extent  of  the  covenant  therein 
contained^  There  is  nothing  peculiar  in 
that  branch  of  the  clause,  but  the  words 
'*as  contingent  devisees  or  legatees  under 
the  will  of  Col.  John  Hoomes;*'  and  the 
words,  **in  virtue  of  the  will  aforesaid. " 
Strike  out  those  words,  and  the  covenant  is 
clearly  confined  to  the  claims  of  the  cove- 
nantor and  those  claiming  under  him. 
The  remaining  words  are  precisely  those 
which  are  generally  used  to  express 
such  a  covenant  of  special  warranty: 
**And  the  said  Richard  Hoomes,  &c., 
for  themselves  and  their  heirs,  covenant 
with  the  said  Apperson  thal^  they  will 
warrant  and  defend  the  estate  to  him,  and 
his  heirs  and  assigns  forever,  against  them- 
selves and  their  heirs,  and  against  the 
claim  and  demand  of  any  person  claiming 
by,  from  or  under  them. "  These  in  sub- 
stance are  the  remaining  words  used,  and 
by  no  other  words  or  form  of  expression 
could  such  a  covenant  of  special  warranty 
be  more  plainly  or  appropriately  expressed. 
In  this  construction  every  word  has  its 
proper  signification.  The  covenantors  in- 
tended to  bind  their  heirs,  and  therefore 
covenanted  for  themselves  *^and  their 
heirs;"  and  they  covenanted  to  warrant 
the  estate  against  the  claims  of  **their 
heirs,"  not  as  purchasers  from  John  Hoomes 
the  elder,  but  in  the  technical  and  proper 
sense   of  the  word  as  persons   claiming   by 
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descent  from  them.  Greenleaf  in  his 
treatise  on  evidence,  vol.  1,  {  287,  note  3, 
properly  says  that  ^Uhe  rules  of  interpreta- 
tion of  willsi  laid  down  by  Mr.  Wigram 
in  his  admirable  treatise  on  that  subject, 
may  be  safely  applied,  mutato  nomine,  to 
all  other  private  instruments."  They  are 
contained  in  seven  propositions  as  the  result 
both  of  principle  and  authority,  of  Which 
the  two  first  are  as  follows : 

*'I.  A  testator  is  always  presumed  to  use 
the  words  in  which  he  expresses  him- 

386  self   according^    to    their    strict  *and 
primary  acceptation,   unless  from  the 

context  of  the  will  it  appears  that  he  has 
used  them  in  a  different  sense;  in  which 
case  the  sense  in  which  he  thus  appears  to 
have  used  them  will  be  the  sense  in  which 
they  are  to  be  construed. 

'  *II.  Where  there  is  nothing  in  the  con- 
text of  a  wilt  &x>m  which  it  is  apparent 
that  a  testator  has  used  the  words  in  which 
he  has  expressed  himself,  in  any  other  than 
their  strict  and  primary  sense,  and  where 
his  words  so  interpreted  are  sensible  with 
reference  to  extrinsic  circumstances,  it 
is  an  inflexible  rule  of  construction,  that 
the  words  of  the  will  shall  be  interpreted 
in  their  strict  and  primary  sense,  and  in 
no  other,  althoug^h  they  may  be  capable  of 
some  popular  or  secondary  interpretation, 
and  althoug^h  the  most  conclusive  evidence 
of  intention  to  use  them  in  such  popular 
or  secondary  sense  be  tendered." 

The  word  *' heirs,"  in  its  strict  and  pri- 
mary sense  is  a  woid  of  limitation ;  and  al- 
though it  may  be  capable  of  some  popular 
or  secondary  interpretation,  yet,  being  in 
this  case  sensible  with  reference  to  extrin- 
sic circumstances,  it  must,  according  to  the 
foregoing  rules,  be  construed  in.  its  strict 
and  primary  sense,  unless  from  the  context 
of  the  instrument,  it  appears  to  have  been 
used  in  a  different  sense.  Does  it  appear, 
from  the  context,  to  have  been  used  in  a 
different  sense?  I  am  now  confining  my 
remarks  to  the  former  branch  of  the  ckiuse 
aforesaid.  We  have  seen  that  the  only 
peculiarity  therein  consists  in  the  words, 
* 'as  contingent  devisees  or  legatees  under 
the  will  of  Col.  John  Hoomes,"  and  the 
words  *4n  the  will  aforesaid."  I>o  these 
words  take  from  the  word  **  heirs"  in  the 
contest,  i^  strict  and  primary  meaning, 
and  give  it  a  popular  and  secondary  signi- 
fication? The  covenant  with  the  addition 
of  these  words  is  in  substance  as  follows: 
''And  the  said  Richard  Hoomes  Ac, 
for  themselves  and  their  heirs,  as  con- 
tingent  devisees    or    legatees   under 

387  the  *will  of  Col.  John  Hoomes,  cov- 
enant  with  the   said  Apperson,   that 

they  will  warrant  and  defend  the  estate 
to  him  and  his  heirs  and  assigns  for- 
ever, against  themselves  and  their  heirs, 
and  against  the  claim  and  demand  of 
any  person  claiming  by,  from  or  under 
him,  in  virtue  of  the  will  aforesaid."  I 
do  not  think  the  additional  words  were 
intended  to  enlarge  the  covenant,  or  to  ex- 
tend it  to  persons  not  claiming  by,  through 
or   under   the  covenantors.     I  rather  think 


if  they  were  intended  to  have  any  effect  at 
all  on  the  covenant,  they  were  intended  to 
restrict  it  to  persons  claiming  as  contingent 
devisees,  or  in  virtue  of  the  will,  and  by, 
through  or  under  the  covenantors.  So  that 
a  claim  of  the  covenantors  or  their  heirs  in 
any  other  right  than  in  virtue  of  the  will 
would  not  come  within  the  scope  of  the 
covenant.  The  chief  object  in  using  these 
words  doubtless  was  to  shew  the  interest  of 
Richard  Hoomes  and  others  in  the  subject, 
and  their  reason  for  uniting  in  the  execu- 
tion of  the  deed.  The  land  had  been  devised 
to  John  Hoomes  the  younger  in  fee ;  and  be 
had  sold  and  conveyed  it  to  Apperson,  and 
received  the  purchase  money,  but  Richard 
Hoomes  and  others  were  devisees  in  re- 
mainder on  the  contingency  of  their  sur- 
viving John  Hoomes  the  younger,  and  of 
his  dying  without  issue:  And  tliey  were 
willing  to  relinquish  to  the  purchaser  their 
contingent  rights,  and  to  wamnt  the  title 
a^inst  all  persons  claiming  under  them  in 
virtue  of  those  rights.  They  therefore  cov- 
enant ''as  contingent  devisees,"  and 
against  claims  under  them  "in  virtue  of 
the  will."  To  give  to  these  addiUonal 
words  the  effect  of  extending  the  covenant 
to  persons  not  "claiming  by,  through  or 
under"  the  covenantors,  would  be  to  ren- 
der inoperative  the  words,  "by,  through  or 
under."  And  thus  words  which  are  plain, 
usual,  and  well  understood,  would  be  ren- 
dered ineffectual  by  a  strained  construction 
of  words  which  are  at  least  very  equivocal. 
Now  it  is  a  settled  rule  of  construc- 
388  tion,  *that  effect  should  be  given,  if 
possible,  to  every  word  contained  in 
the  instrument :  and  especially  that  words 
of  common  and  settled  signification  should 
have  their  full  force  and  effect. 

I  will  present  another  view  of  this  part 
of  the  subject.  The  covenant  can  be  ex- 
tended to  the  claims  of  the  children  as  par- 
chasers  under  the  will  of  John  Hoomes  the 
elder,  only,  I  presume,  by  construing  the 
word  "heirs"  as  "children."  The  word 
"heirs"  as  referring  to  Richard  Hoomes 
Ac,  occurs  twice  in  that  part  of  the  cove- 
nant now  under  consideration.  Where  it 
first  occurs,  it  clearly  is  used  in  its  strict 
and  primary  sense,  and  does  not  mean 
'  'children. ' '  The  covenantors  bind  them- 
selves and  their  "heirs."  If  the  word  in 
this  connection  be  not  construed  in  its 
strict  and  primary  sense,  then  there  is 
nothing  in  the  covenant  to  bind  the  heLrs, 
whether  they  have  assets  by  descent  or  not. 
The  same  word  where  it  again  occurs  in 
the  same  sentence  ought  to  receive  the  same 
construction ;  at  least  without  very  strong 
reasons  for  giving  it  a  different  one;  and 
none  such  appear  in  this  case. 

I  think  therefore  it  may  fairly  be  con- 
cluded that  the  former  branch  of  the  clause 
before  quoted,  construed  by  itself,  contains 
no  more  than  a  covenant  of  special  war- 
ranty against  the  claims  of  persons  claim- 
ing under  the  covenantors.  Let  us  now  see 
whether  it  contains  any  thing  more  when 
construed  in  connection  with  the  latter 
branch  of  the  clause.    That  branch  is 
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rated  from  the  former  only  by  a  comma, 
and  is  in  these  words: 

'^And  do  relinquish  and  fully  confirm  to 
said  S.  A.  Apperson  all  the  right  they  or 
their  heirs  now  have,  or  might  or  may  here- 
after have,  to  said  land  or  any  part  thereof, 
to  him  and  his  heirs  and  assigns  forever, 
free  from  the  said  John  Hoomes  &c.  and 
their  heirs  and  of  all  other  persons  in  the 
world." 

If  the  words  of  this  latter  branch  of  the 
covenant  were  such  as  (taken  alone) 

389  would  be  construed  to  *import  a  cove- 
nant of  general  warranty,  they  would 

not  be  so  construed,  taken  in  connection 
with  the  former  branch  of  the  covenant. 
Otherwise  the  two  branches  of  the  clause 
would  be  inconsistent  with  each  other,  and 
the  former  would  contain  a  covenant  of 
special,  and  the  latter  a  covenant  of  general 
warranty.  A  deed  should  be  construed  ac- 
cording to  the  intention  of  the  parties,  as 
the  same  may  be  gathered  from  the  whole 
instrument.  It  would  be  absurd  to  suppose 
that  the  covenantors  intended  to  give  a 
general  warranty  against  all  the  world, 
after  carefully  giving  a  special  warranty 
only  against  persons  claiming  under  them 
in  virtue  of  the  will.  Allxovenants  of  war- 
ranty have  the  same  object,  but  to  a  greater 
or  less  extent ;  and  the  rule  as  laid  down  by 
Sugden  in  his  Law  of  Vendors,  vol.  2,  p. 
94,  is  that  ^ 'where  restrictive  words  are  in- 
serted in  the  first  of  several  covenants  hav- 
ing the  same  object,  they  will  be  construed 
as  extending  to  all  the  covenants,  although 
they  are  distinct."  This  rule  is  supported 
by  the  following  authorities.  Nervin  v. 
Mnnns,  3  Lev.  46;  Broughton  v.  Conway, 
Dyer's  R.  240;  Browning  v.  Wright,  2  Bos. 
A  Pul.  13 ;  Foord  v.  Wilson,  4  Eng.  C.  L. 
R.  205 ;  Nind  v.  Marshall,  5  Id.  95.  In  the 
last  cited  case  some  of  the  covenants  were 
restrictive,  but  one  of  them  was  general 
against  ''all  persons  whatsoever."  Dallas, 
C.  J.,  said,  '*I  think  'all  persons  whatso- 
ever' must  be  construed  to  mean  persons  of 
the  description  in  the  other  covenants ;  that 
is  persons  claiming  under  the  covenantor, 
or  persons  claiming  under  them;  and  that 
they  are  in  the  nature  of  sweeping  and 
comprehensive  words,  introduced  to  give 
the  largest  effect  to  the  special  words ;  ref- 
erence being  had  to  their  special  nature, 
and  as  such  ranging  under  known  rules  of 
construction,  and  to  be  explained  and  ap- 
plied as  I  have  already  stated. ' '  The  same 
might  be  said  of  the  expression  "all  other 
persons  in  the  world,"  if  the  words  of  the 
latter  branch  of  the  clause  were  such  as, 
taken  alone,  would  import  a  covenant 

390  *of  general  warranty  in  the  broadest 
sense  of  the  term. 

But  suppose  the  latter  branch  of  the 
clause,  taken  alone,  could  be  regarded  as 
importing  a  general  warranty,  what  is  the 
subject  to  which  the  warranty  refers?  Is 
it  the  land  itself;  or  is  it  merely  the  right 
of  the  covenantors  thereto?  Unquestion- 
ably the  latter.  "And  do  relinquish  and 
fully  confirm  to  the  said  Apperson  all  the 
rig'ht  Slc.  to  said  land,"  are  the  words  used. 


Richard  Hoomes  Ac.  were  contingent  dev- 
isees; they  covenanted  as  contingent 
devisees ;  and  they  relinquished  to  the  pur- 
chaser from  John  Hoomes  the  younger  their 
right  as  contingent  devisees.  And  if  this 
relinquishment  imports  a  covenant  of  gen- 
eral warranty,  it  is  only  of  their  right  as 
contingent  devisees.  In  Sweet  v.  Brown, 
12  Mete.  R.  175,  A  conveyed  to  B  all  his 
right,  title  and  interest  in  and  to  certain 
real  estate  described  by  metes  and  bounds, 
with  the  usual  covenants  of  seisin  and 
warranty.  It  was  held  that  the  covenants 
were  limited  to  the  estate  and  interest  of 
A  in  the  granted  premises;  and  were  not 
general  covenants  extending  to  the  whole 
parcel  described  in  the  deed.  In  Allen  v. 
Holton,  20  Pick.  R.  458,  a  similar  decision 
was  made.  See  also  Blanchard  v.  Brooks, 
12  Pick.  R.  47.  If  Richard  Hoomes  only 
warranted  his  right  as  contingent  devisee, 
his  warranty  was  of  course  not  broken  by 
the  claim  of  his  children  to  their  rights  as 
contingent  devisees  and  purchasers  under 
the  will  of  their  g^ndfather. 

But  does  the  latter  branch  of  the  clause 
import  any  covenant  at  all ;  or  at  least  any 
covenant  as  separate  and  distinct  from  the 
covenant  of  special  warranty  contained  in 
the  former?  I  rather  think  not.  I  think 
its  only  ofifice  was  to  shew  that  the  relin- 
quishment and  confirmation  were  intended 
to  be  as  full  and  complete  as  possible. 

Whether  therefore  the  two  branches  of 
the  clause  be  construed  separately  or 
391  together,  I  think  they  import  *no 
more  than  a  covenant  of  special  war- 
ranty on  the  part  of  Richard  Hoomes 
against  the  claims  of  persons  claiming 
under  him.  This  construction,  instead  of 
being  weakened,  will  be  strengthened  and 
confirmed  if  we  look  to  the  whole  deed,  to 
the  situation  of  the  parties,  and  the  relation 
which  they  respectively  bore  to  the  subject 
of  the  conveyance.  It  is  not  pretended  that 
Richard  Hoomes  participated  in  any  way 
whatever  in  the  consideration  which  was 
paid  for  the  land.  He  seems  to  have  had 
no  interest  in  the  sale.  He  had  a  contin- 
gent interest  in  the  land,  which  he  was  will- 
ing to  relinquish  to  the  purchaser ;  and  he 
was  willing  also  to  warrant  the  land  against 
all  persons  claiming  under  him  as  contin- 
gent devisee.  He  therefore  joined  in  the 
execution  of  a  deed,  containing  such  a  re- 
linquishment and  covenant  expressed  in 
words  as  apt  and  suitable  as  any  that  could 
have  been  used  to  express  them.  Would  it 
be  reasonable  to  depart  from  the  strict  and 
primary  sense  of  these  words  and  place 
upon  them  a  strained  construction,  for  the 
purpose  of  making  him  relinquish,  not 
only  his  own  contingent  right,  but  also  the 
contingent  rights  of  others ;  and  covenant, 
not  only  against  all  persons  claiming  under 
him,  but  also  against  his  children  claiming 
as  purchasers  under  their  grandfather,  and 
even  against  the  whole  world?  It  was  an 
act  of  liberality  on  his  part  to  have  relin- 
quished his  own  right  without  considera- 
tion. While  he  was  willing  to  do  that,  he 
I  might  not  have  been  willing,  and  probably 
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was  not  willing,  to  relinquish  the  rights 
of  others  or  incur  a  personal  liability,  on 
account  of  rights  over  which  he  had  no 
control.  An  intention  to  make  a  relin- 
quishment or  incur  a  liability  so  extensive 
should  be  plainly  expressed.  If  the  words 
used  are  equivocal,  and  import,  at  least  as 
strongly,  a  more  limited  and  reasonable 
intention,  they  should  be  construed  accord- 
ing to  such  latter  intention.  In  this  case 
we  have  seen  that  they  import  more 
strongly,  if  not  plainly,  an  intention 

392  on  *the  part  of  Richard  Hoomes  only 
to  relinquish  his  own  rights,  and  cov- 
enant against  persons  claiming  under  him. 

It  is  quite  probable  that  when  Richard 
Hoomes  executed  the  deed,  he  had  no  idea 
that  his  children  could  have  any  claim  as 
purchasers  under  their  grandfather's  will ; 
but  supposed,  if  he  thought  at  all  on  the 
subject,  that,  in  the  event  which  has  hap- 
pened, they  could  only  claim  by  descent 
from  him.  If  he  had  then  supposed  that 
they  would  be  entitled  as  purchasers  in  the 
event  that  has  happened ;  and  had  intended 
to  relinquish  their  right,  or  rather  to  cove- 
nant against  it,  he  would  have  expressed 
his  intention  in  plain  language,  and  not 
in  words  which  import  an  intention  only  to 
relinquish  his  own  right,  and  to  covenant 
against  persons  claiming  under  him.  The 
fkct  that  he  has  used  such  words,  I  think 
conclusively  shews  that  he  intended  only  to 
relinquish  his  own  right,  and  to  covenant 
against  persons  claiming  under  him :  and 
-that,  whether  he  supposed,  or  did  not  sup- 
pose, that  his  children  would  be  entitled  as 
purchasers  in  the  event  that  has  happened. 
If  he  so  supposed,  we  have  already  seen  that 
he  would  have  used  different  language  to 
have  relinquished  their  right  or  covenanted 
against  it.  If  he  did  not  so  suppose,  then 
of  course  he  only  intended  to  relinquish 
his  own  right,  and  to  covenant  against  per- 
sons claiming  under  him;  for,  not  being 
aware  of  any  right  of  his  children,  he  could 
not  have  intended  to  relinquish  or  covenant 
against  it.  And  considering  himself  the 
proprietor  of  the  right  which  this  Court 
has  since  decided  to  be  theirs,  he  must  have 
considered  the  relinquishment  of  his  own 
right  and  covenant  against  persons  claim- 
ing under  him  as  covering  the  whole 
ground. 

Supposing   that  Richard   Hoomes    when 

he  executed  the  deed  was   not  aware  of  the 

right   of  his   children ;  whether   or  not  he 

would  have  covenanted  against  it  if  he  had 

been  aware  of  it,  is  matter  of  conjec- 

393  ture  merely,  *and  can  have  no  influ- 
ence in  the  decision  of  the  question 

we  are  now  endeavoring  to  solve ;  which  is, 
whether  he  did  actually  covenant  against  it. 
It  has  been  argued  with  some  force  that 
John  Hoomes  the  vendor,  having  joined  in 
the  same  covenant  with  the  contingent 
devisees,  it  cannot  be  restricted  as  to  the 
latter  without  being  also  restricted  as  to 
the  former ;  which,  it  is  thought,  would  be 
unreasonable.  It  does  not,  I  think,  follow 
as  a  necessary  consequence,  that  because 
the  covenant  of  the  vendor  and  contingent  | 


devisees  is  contained  in  the  same  clause,  or 
even  in  the  same  words,  it  must  therefore 
have  the  same  extent  as  to  both.  Suppose, 
for  example,  that  the  latter  part  of  the 
clause  before  quoted  could  be  considered  as 
importing  a  general  warranty.  Redendo 
singula  singulis,  the  vendor  having  con- 
veyed the  estate  itself  might  be  considered 
as  intending  to  warrant  the  estate  itself, 
while  the  contingent  devisees  having  only 
relinquished  their  right  as  such,  might  be 
considered  as  intending  to  warrant  only 
that  right.  But  without  deciding  whether 
the  covenant  of  warranty  on  the  part  of  the 
vendor  was  general  or  special,  I  do  not  ad- 
mit that  an  intention  on  his  part  to  give  a 
special  covenant  only  would  have  been  un- 
reasonable ;  nor,  if  it  would,  that  that  con- 
sideration can  have  much,  if  any,  effect  on 
the  construction  of  the  covenant  on  the 
part  of  the  contingent  devisees.  In  Kng- 
land  the  covenants  of  the  vendor  are  gen- 
erally of  a  restricted  nature.  Lord  Kldon, 
in  Browning  v.  Wright,  2  Bos.  A  Pul.  23, 
thus  descrit^s  the  common  course  of  busi- 
ness in  such  a  case.  *^An  abstract  is  laid 
before  the  purchaser's  counsel ;  and  though 
to  a  certain  extent  he  relies  on  the  vendor's 
covenants,  still  his  chief  attention  is 
directed  to  ascertaining  what  is  the  estate, 
and  how  far  it  is  supported  by  the  title. 
The  purchaser  therefore  not  being  misled 
by  the  vendor,  makes  up  his  mind  whether 

he  will    complete  his  bargain  or  not, 
394      and  if  any  doubts  arise  on   the  *title, 

it  rests  with  the  vendor  to  determine 
whether  he  will  satisfy  those  doubts  by 
covenants  more  or  less  extensive.  Prima 
facie  therefore  in  the  conveyance  of  an 
estate,  we  are  led  to  expect  no  other  cove- 
nants than  those  which  guard  against  the 
acts  of  the  vendor  and  his  heirs."  In  Vir- 
ginia the  practice  is  different;  and  while* 
on  the  one  hand,  less  attention  is  directed 
to  the  title  than  in  England;  so,  on  the 
other,  a  covenant  of  general  warranty 
is  usually  required  and  given.  Such  a 
covenant  seems  not  to  be  entitled  to  the  im- 
portance which  is  attached  to  it  by  our  prac- 
tice; and  it  would  doubtless  be  better,  as 
in  England,  to  pay  more  attention  to  the 
title,  if  not  to  attach  less  importance  to  a 
general  warranty.  But  why  in  this  case 
should  a  covenant  of  general  warranty  have 
been  given?  It  was  known  both  to  vendor 
and  vendee  that  the  title  of  the  former  w^s 
not  absolute.  The  vendor  claimed  under  a 
will  which  was  exhibited  to  the  vendee, 
and  under  which  his  estate  was  subject 
to  be  defeated  by  his  death  without  issue. 
Now,  whether  he  intended  to  sell  precisely 
such  estate  as  he  had,  or  to  sell  and  vrar- 
rant  a  greater  estate  than  he  had,  was  mat- 
ter of  contract  between  the  parties :  JE^rima 
facie,  a  vendor  intends  only  to  sell  such 
estate  as  he  has,  where  his  estate  is  of  a 
limited  nature,  or  subject  to  a  contins-^ncy. 
In  this  case  the  vendee  might  choose  to 
run  the  risk  of  losing  the  estate  in  the 
event  of  the  vendor's  dying  without  issue* 
receiving  of  course  an  equivalent  in  an 
abatement  of  the  price ;  rather  than  pay  the 
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price  of  the  absolute  estate,  and  rely  on  the 
covenant  of  the  vendor  for  his  indemnity. 
Unless  the  vendor  had  other  estate  than 
that  devised  to  him  by  his  father,  his  cov- 
enant of  general  warranty  would  have 
afforded  little  or  no  indemnity  against  the 
claim  of  the  contingent  devisees ;  for  the 
same  contingency  which  would  occasion  a 
breach  of  his  covenant  would  deprive  him 
of  the  means  of  paying  damages  there- 
395  for.  The  vendee  would  *place  little 
or  no  reliance  on  the  covenant  of  the 
vendor  as  a  means  of  indemnity  in  such  a 
case,  and  unless  the  contingent  devisees 
would  join  in  the  deed,  would  of  course  re- 
quire an  abatement  of  the  ^ice.  The  con- 
tingent devisees  did  not  all  join  in  the  deed, 
and  to  the  extent  of  the  interests  of  those 
that  did  not  join,  a  proportionable  abate- 
ment was  doubtless  made.  Whether  any 
abatement  was  made  on  account  of  the  con- 
tingent interest  of  the  children  of  Richard 
Hoomea  does  not  appear.  Probably  not, 
because  probably  no  such  contingent  in- 
terest was  known  to  exist.  But  if  no  such 
interest  was  known  to  exist,  it  is  on  that 
account  more  probable  that  the  vendee  relied 
on  the  relinquishment  and  covenant  of 
Kichard  Hoomes,  than  on  any  covenant  of 
John  Hoomes  to  protect  him  against  an  in- 
terest which  he  then  supposed  to  be  vested 
entirely  in  Richard  Hoomes.  In  this  case 
therefore  a  special  covenant  on  the  part  of 
John  Hoomes  would  at  least  not  have  been 
unreasonable.  But  even  if  it  would,  it  cer- 
tainly would  not  have  been  more  so  than  a 
general  covenant  on  the  part  of  Richard 
Hoomea. 

I  am  therefore  of  opinion  that  the  cove- 
nant of  Richard  Hoomes  has  not  been 
broken ;  and  if  the  other,  or  even  one  of 
the  other.  Judges  agreed  with  me  in  this 
opinion  it  would  be  unnecessary  for  me  to 
say  anything  more ;  but  as  that  is  not  the 
case,  I  must  now  proceed  to  examine  and 
consider  the  other  questions. 

2d.  Did  the  covenant  run  with  the  land ; 
or  has  Dickinson  the  assignee  of  the  land 
a  right  of  action  for  a  breach  of  the  cove- 
nant? 

It  is  a  general   rule  of  the  common   law 
that    choses  in   action   are  not  assignable. 
But  to  this  general    rule    there  are  excep- 
tions, one  of  which  is,  that  covenants  run- 
ning with   land  pass   with   the  land  to  the 
assignee  thereof.     Of  the  covenants  usually 
contained  in  a   conveyance  of  land,    some 
mn  with. the  land  and  some  do  not.    Those 
which  are  broken,  if  at  all,  at  the  in- 
396      stant  *of  their  being  made,    such   as 
the  covenant  of    seisin,    of  right  to 
convey,  or  against  incumbrances,   do  not 
run  with  the  land ;  while  those  which   may 
be  broken  afterwards,  such  as  the  covenant 
of    warranty,  for  quiet  enjoyment,    or   for 
further  assurance,   do  run   with    the  land. 
But  even  the  latter,  when    broken,  cease  to 
run    with  the  land  from  the  time   they   are 
broken ;  for   a  broken   covenant   is  a  mere 
chose  in  action,  which  by  the  common  law 
is  not  assignable ;  being  no  longer  inherent 
in  the  land,  which  alone  gives  to  the  cove- 
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nant  its  assignable  quality.  The  covenant 
of  Richard  Hoomes  was  a  covenant  of  war- 
ranty, and  was  not  broken  at  the  time  of 
the  assignment  of  the  land  to  Dickinson ;  it 
therefore  passed  with  the  land  to  him,  un- 
less prevented  from  so  passing  by  the  ob- 
jection that  the  estate  conveyed  to  him  was 
insufiScient  to  support  the  covenant,  or  the 
objection  that  no  estate  at  all  passed  to  him 
from  Richard  Hoomes  tbe  covenantor.  lyet 
us  first  examine  the  objection,  if  in  fact 
such  an  objection  can  be  considered  as  hav- 
ing been  made,  that  the  estate  conveyed  to 
Dickinson  was  insufficient  to  support  the 
covenant  of  warranty  even  on  the  part  of 
John  Hoomes,  the  grantor  of  the  estate. 
That  it  is  necessary  that  some  estate  should 
be  vested  in  the  covenantee  to  make  a  cov- 
enant of  warranty  effectual  even  between 
the  contracting  parties,  is  undoubtedly  true, 
a«id  results  from  the  very  nature  of  that 
covenant.  The  covenants  of  seisin  and  of 
right  to  convey,  are  effectual  covenants; 
though  no  estate  be  vested  in  the  cove- 
nantee ;  because  they  are  broken,  if  at  all, 
at  the  instant  of  their  being  made,  without 
any  further  act  or  default  of  the  covenantor. 
But  the  covenant  of  warranty  and  of 
quiet  enjoyment,  which  are  the  same  in 
effect,  can  only  be  broken  by  an  eviction  or 
ouster  by  title  paramount.  They  therefore 
presuppose  the  possession  of  the  estate  by 
the  covenantee,  and    of    course  cannot    be 

effectual  where  no  such  possession  has 
397      passed  to   him.     A   deed  *purporting 

to  convey  land  which  is  in  the  adverse 
possession  of  a  third  person,  will  not  only 
not  support  a  covenant  of  warranty,  but 
is  altogether  null  and  void.  But  if  the 
grantor  be  in  possession  of  the  land  at  the 
time  of  the  execution  of  the  deed,  his  posses- 
sion and  his  estate,  whatever  it  may  be,. will 
pass  to  the  grantee,  and  will  support  a  cov- 
enant of  warranty  contained  in  the  deed. 
This  distinction  is  well  illustrated  by  the 
case  of  Slater  v.  Rawson,  1  Mete.  R.  450, 
and  again  in  6  Mete.  439.  By  the  deed,  in 
which  a  covenant  of  general  warranty  was 
contained,  in  that  case  a  tract  of  land  con- 
taining 130  acres  was  conveyed  by  metes 
and  bounds.  A  man  named  Jacobs  had  a 
title  paramount  to  22  acres  of  the  land, 
which  was  therefore  yielded  up  to  him  by 
the  assignee  of  the  land;  who  thereupon 
brought  an  action  on  the  covenant  of  war- 
ranty. The  defendant  contended  that  he 
was  never  seised  of  the  land  in  controversy, 
and  that  therefore  nothing  passed  by  his 
deed.  A  verdict  was  rendered  for  the  plain- 
tiff on  a  question  reserved  by  the  Judge. 
The  Supreme  court  awarded  a  new  trial. 
Dewey,  J.,  in  delivering  the  opinion  of  the 
Court,  after  stating  that  the  defendant  at 
the  time  of  making  his  conveyance  had  no 
legal  title  to  the  22  acres  of  land,  proceeds 
to  enquire  whether  the  defendant  was 
seised  in  fact,  and  uses  the  following  lan- 
guage: ^*The  case  as  stated  hy  the  parties, 
in  the  report,  finds  that  the  premises,  which 
are  the  subject  of  this  controversy,  were  a 
part  of  a  large  tract  of  wood  land  unen- 
closed by  fences,  and  of  which  there    had 
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been  no  actual  occupation  by  any  of  the 
parties.  Taking  these  facts  to  be  correctly 
stated,  there  was  clearly  no  seisin  in  fact 
in  the  defendant  acquired  by  an  entry  and 
adverse  possession.  The  rule  as  to  lands 
that  are  vacant  and  unoccupied,  that  the 
legal  seisin  follows  the  title,  seems  to  be 
applicable  here ;  and  ha  vine  ascertained  in 
whom  is  the  legal  title,  that  also  deter- 
mines in  whom  the  seisin  is."  '^The 
396  covenant  of  warranty  *is  wholly  in- 
effectual, as  no  land  passed  to  which 
it  could  be  annexed ;  and  the  result  there- 
fore from  this  view  of  the  case,  is  that  the 
glaintiff  cannot  maintain  his  action."  1 
letc.  R.  456-7.  On  the  new  trial  evidence 
was  offered  to  prove  that  the  defendant  and 
his  father  under  whom  he  claimed,  had  ex- 
ercised acts  of  ownership  on  the  land,  and 
that  he  was  in  fact  seised  and  possessed 
thereof  at  the  time  of  the  execution  of  the 
deed.  A  verdict  was  rendered  for  the  plain- 
tiff as  before,  subject  to  the  opinion  of 
the  Supreme  court.  That  Court  rendered 
judgment  on  the  verdict.  Wilde,  J.,  in 
delivering  the  opinion  of  the  Court,  after 
reviewing  the  evidence,  says:  ** It  therefore 
clearly  appears  by  the  evidence  that  the  de- 
fendant at  the  time  of  his  conveyance,  had 
the  actual  possession  of  the  premises,  and 
that  he  had  a  valid  title  against  all  the 
world,  except  the  true  owner  of  the  Jacobs 
lot.  If  any  other  person  had  entered  on  the 
land  in  dispute,  he  might  have  maintained 
trespass  against  him;  or  if  he  had  been 
ousted  he  might  have  maintained  a  writ  of 
entry.  But  the  defendant's  counsel  contend 
that  although  he  had  possession  of  the  land 
in  dispute,  yet  he  had  not  such  a  possession 
as  would  amount  to  a  disseisin  of  Jacobs, 
who  afterwards  entered  on  the  premises 
and  ousted  the  plaintiffs;  and  therefore 
that  the  defendant  was  never  actually  seised 
of  the  land  in  dispute,  and  that  no  title 
thereto  passed  by  his  deed  to  the  grantees ; 
so  that  the  covenant  of  warranty  could  not 
run  with  the  land  and  pass  to  their  assign- 
ees." The  learned  Judge  after  making 
several  observations  and  citing  various  au- 
thorities relating  to  the  legal  difference  be- 
tween seisin  and  possession,  further  says: 
* '  It  is  not  necessary  however  in  the  present 
case  to  decide  the  question  whether,  there  is 
any  legal  distinction  between  the  words 
seisin  and  possession ;  for  if  the  defendant 
was  in  possession  when  he  conveyed,  &c,, 
claiming  to  hold  the  whole  land  conveyed, 
he  had  a  good  right  to  convey  his 
399  title  *whatever  it  was.  His  estate 
passed  by  his  deed  to  the  grantees, 
and  all  his  covenants  were  binding."  ^*It 
is  universally  true  that  a  party  in  posses- 
sion of  land,  claiming  title,  may  make  a 
legal  conveyance,  and  his  title  by  posses- 
sion will  pass  to  his  grantee.  Actual  pos- 
session of  property  gives  a  good  title 
against  a  stranger  having  no  title." 

In  Beddoe  v.  Wadsworth,  21  Wend.  R.  120, 
the  Supreme  court  of  New  York  decided 
that  *  ^an  assignee  of  covenants  of  warranty 
and  for  quiet  enjoyment  may  maintain  an 
action  on  the  covenants   where   possession 


is  taken  under  the  deed  and  there  is  a  sub- 
sequent eviction,  although  at  the  time  of 
the  execution  of  the  de^  the  grantor  had 
no  title."  To  the  same  effect  also  is  the 
case  of  Fowler  v.  Poling,  2  Barb.  R.  30a, 
and  6  Barb.  R.  165. 

If  a  covenant  of  warranty  contained  in  a 
deed  executed  by  a  person  in  possession  of 
land  did  not  run  with  the  land,  where  there 
is  an  outstanding  paramount  title,  the  most 
serious  inconveniences  would  follow.  The 
covenant  of  warranty  is  the  only  covenant 
inserted  in  many,  if  not  most,  of  the  deeds 
that  are  executed  in  this  country,  and  ac- 
cording to  the  general  understanding  of 
our  people  it  runs  with  the  land,  and  may 
be  resorted  to  for  the  indemnity  of  the 
holder  whenever  he  is  evicted  by  title  par- 
amount. As  I  have  already  had  occasion 
to  remark,  more  attention  is  paid  to  the 
covenant  of  warranty  and  less  to  the  title 
with  us  than  in  England.  A  purchaser  is 
often  satisfied  without  looking  further  into 
title,  when  he  finds  that  several  of  the  deeds 
under  which  he  claims  contain  the  cove- 
nants of  warranty  of  persons,  in  the  con- 
tinuance of  whose  responsibility  he  has 
perfect  confidence.  But  of  what  value 
would  be  these  covenants  if  an  outstand- 
ing paramount  title  would  render  them  in- 
effectual? They  could  only  be  broken  by 
an  eviction  or  ouster  by  title  paramount; 
and  yet  the  very  existence  of  sach 
400  an  outstanding  *title  would  render 
the  covenant  ineffectual !  So  far  from 
affording  any  protection  to  the  assignee, 
they  would  afford  none  even  to  the  cove- 
nantee. In  some  cases  they  might  be  of 
benefit,  as  for  instance  where  an  actual 
disseisin  of  the  rightful  owner  by  the 
grantor  could  be  proved.  But  this  limitation 
would  so  curtail  the  operation  of  the  cove- 
nant, and  throw  so  much  doubt  and  diffi- 
culty over  it  as  to  render  it  of  little  value. 

I  think  therefore  that  reason  and  author- 
ity unite  in  shewing  that  wherever  the 
deed  passes  the  possession  the  covenant  of 
warranty  is  effectual  and  runs  with  the 
land. 

The  case  of  Randolph  v.  Kinney,  3  Rand. 
394,    is  not  in  conflict,    but  in  accordance, 
with    the   distinction   I  have   referred  to. 
In    that  case  all  the  parties  claimed  under 
Stuart  who  was  the  proprietor  of  331  acres 
of   land.     In  1748  Stuart  conveved  57  acres 
of  the  land  to  James  Milter.    In  1763  Stuart 
conveyed    the    whole     331    acres    to   John 
Miller ;  thus   including  the  57  acr6s  he  had 
before  conveyed  to  James  Miller.    In  1784 
John    Miller  conveyed  the  whole  331  acres 
to    Randolph,  who  in   1808  conveyed  it  to 
Kinney.     Judge   Carr  in    his  opinion,    in 
which  the  other  Judges  concurred,  uses  the 
following  language:    *' Those  claiming  tiie 
57   acre  tract  under  the  deed  of  1748  from 
Stuart   to  James  Miller,  were  in  ^xMsesston 
by  virtue  of   that  conveyance.     The  subse- 
quent deed   therefore   from  Stuart  to  John 
Miller   for  the   whole  tract,  although  it  in- 
cluded these  57  acres,  could  pass  neither  tiie 
possession  nor  the  title ;  and  as   Miller  had 
neither   possession    nor    title    to    these  57 


570 


8  QRATT. 


Dickinson  v.  Hoombs's  Ez*or  &  A13. 


401,  402,  403 


acrea,  he  could  convey  neither  to  Randolph, 
nor  Randolph  to  Kinnej.  The  clauses  of 
general  warranty  in  the  deeds  from  Stuart 
to  John  Miller  and  from  Randolph  to  Kin- 
ney, could  not  operate  as  real  covenants, 
unless  the  vendees  entered ;  and  could  pass 
to  the  assignee  only  along  with  the 
401  ^  land  and  as  ^incident  to  it.  But  here 
'the  land  not  passing,  the  warranty 
could  not  pass.  A  disseisor  may  convey 
and  warrant  the  land ;  for  there  may  be  a 
fee  simple  in  a  disseisor.  But  a  person 
against  whom  there  is  an  adversary  pos- 
session, cannot  make  a  warranty  which  will 
pass  to  an  assignee,  because  he  cannot  con- 
vey. ' '  Thus  it  is  manifest  that  the  opinion 
of  Judge  Carr,  that  the  warranty  in  that 
case  was  ineffectual  was  based  entirely  on 
the  fact  that  the  possession  of  the  land  in 
controversy  at  the  time  of  the  conveyance, 
was  adversary,  and  therefore  did  not  pass 
to  the  grantee. 

If  a  covenant  of  warranty  contained  in  a 
conveyance  from  a  person  in  possession  but 
without  title,  is  effectual  and  will  run  with 
the  land,  it  would  seem,    a   fortiori,    that 
where   the  grantor   is  not   only  in  posses- 
sion but  has  a  title  to  the  land,  though  not 
such   a    title  as  is  conveyed  and  warranted 
to  the  purchaser;  the  covenant  of  warranty 
will  be  effectual  and  will  run  with  the  land. 
On  this  subject  see  the  notes  of  the  Amer- 
ican editor  to   Smith's  Leading   Cases,    43 
LfiLW  Lib.,  p.  122,  citing  the  case  of  Bailey 
V.  Wells,  3  Wils.  P.  36.     The  case  of    An- 
drew V.  Pearce,  4  Bos.  A  Pul.  158,    might 
seem  at  first  view  to  be  a  contrary   deci- 
sion.    But   in  that  case   the  lease  for  years 
by  a  tenant  in  tail  had  become  void  by  the 
termination  of  the  estate  in  tail,  and  after 
it  had  thus  become  void  it  was  assigned  to 
the  plaintiff.     The  land  was  not  conveyed, 
bnt  the  lease  was  assigned  to  the  assignee. 
And  Sir   James    Mansfield,    Ch.    J.,  said: 
'*The  lease  is  stated  to  have  become   abso- 
lutely void  by    the    death    of   Peter   Best, 
without  heir  male.    The  lease  then  having 
become  absolutely    void,  what  could  be  the 
operation  of  the  assignment  by  Bennett  to 
Andrew?    He  could  neither  assign  the  lease 
nor   any    interest    under    it,    because   the 
lease  was  gone.    What  right    of    any    sort 
had  Bennett?    If  any  thing   it  could 
402      only  be  a  right  of  action  *on  the  cov- 
enant, and  that  could  not  be  assigned 
by  law"  Ac.     Now  in    the  case   under  con- 
sideration,  John  Hoomes   the  younger  at 
the  time  of  his  conveyance,    was  seised  of 
an  estate  in  fee   though  defeasible;  and  he 
conveyed  an  estate  in  fee  simple  with  cove- 
nant of  warranty.     So  far  therefore  as  John 
Soomes    the  grantor  of  the  estate   is   con- 
cerned, it  seems  to  be  as  strong  a   case  as 
well   could  be  to  make  a  covenant  of  war- 
ranty effectual,  and  run  with  the  land. 

But  it  is  objected  that  the  covenant  un- 
<ler  consideration  was  made  by  Richard 
JHoomes,  and  that  no  estate  passed  from 
Him  to  the  covenantee.  Let  us  now  ex- 
amine this  objection,  which  was  chiefly 
relied  on  in  the  argument.  It  can  hardly 
t>e  said  that  no  estate  passed  from  Richard 


Hoomes ;  or  at  all  events,  that  he  was  a 
stranger  to  the  subject  matter  of  the  con- 
tract and  the  conveyance.  He  had  in  fact 
an  interest  in  the  subject;  an  interest 
which  depended  on  the  double  contingency 
of  John's  dying  without  issue  living  at 
his  death,  and  of  Richard's  surviving  him. 
The  parties  doubtless  supposed  that  his 
interest  was  even  greater  than  it  was,  and 
that  it  depended  on  the  single  contingency 
of  John's  dying  without  issue  living  at  his 
death.  This  Court  however  has  decided 
that  his  interest  depended  on  the  double 
contingency  aforesaid.  1  Gratt.  p.  302.  If 
that  double  contingency  had  occurred,  the 
deed  would  have  operated,  at  least  by  estop- 
pel, to  pass  the  interest  of  Richard  Hoomes 
to  the  purchaser,  and  the  covenant  would 
then  undoubtedly  have  run  with  the  land. 
But  as  John  was  seised  of  the  estate  in  fee, 
and  conveyed  it  with  covenant  of  warranty, 
Richard's  joining  in  the  deed  was  a  con- 
firmation of  the  conveyance,  so  far  as  he 
was  concerned;  and  if  it  be  necessary,  to 
make  a  covenant  run  with  the  land,  that 
some  estate  should  pass  from  the  covenantor 
to  the  covenantee,  I  think  it  might  well  be 
contended   that  this  case  comes  up  to   the 

requisition. 
403  *But  is  it  necessary  that  some  es- 
tate should  pass  from  the  covenantor 
to  the  covenantee  in  order  that  the  cov- 
enant may  run  with  the  land?  I  think  not. 
In  the  notes  of  the  learned  English  anno- 
tator  to  Spencer's  Case,  43  Law  Lib.,  p.  99, 
he  says,  '^where  such  a  covenant,  (that  is 
a  covenant  for  something  relating  to  the 
land,)  is  made,  it  seems  to  be  of  no  conse- 
qence  whether  the  covenantor  be  the  person 
who  conveyed  the  land  to  the  covenantee, 
or  be  a  mere  stran^^er.  Thus  in  the 
Prior's  Case  reported  m  the  text,  and  in 
Co.  Litt.  384  b,  the  Prior  was  a  stranger 
to  the  land  of  the  covenantee ;  and  there  is  a 
good  reason  for  this  assigned  in  the  above 
passage  in  Co.  Litt.,  where  the  law  is  said 
to  be  so,  to  give  damages  to  the  party 
grieved ;  in  other  words,  in  order  that  the 
person  who  i&  injured  by  the  non-perform- 
ance of  the  covenant,  who  is  always  the 
owner  of  the  land  pro  tempore,  may  be  also 
the  person  entitled  to  the  remedy  upon  it 
by  action."  But  while  on  the  one  hand  it 
seems  that  the  benefit  of  a  covenant  runs 
with  the  land,  though  the  covenantor  be  a 
stranger  to  the  land;  so,  on  the  other,  it 
would  seem  that  the  burden  of  a  covenant 
in  no  case  runs  with  the  land ;  in  no  case, 
I  mean,  in  which  the  relation  of  landlord 
and  tenant  is  not  created  by  the  deed.  In 
regard  to  covenants  entered  into  by  the 
owners  of  land,  the  same  learned  annotator 
says:  **great  doubt  exists  whether  these 
in  any  case  run  with  the  lands  so  as  to 
bind  the  assignees  of  the  covenantor.  One 
inconvenience  which  would  be  the  result  of 
holding  them  to  do  so  is,  that  the  assignee 
would  frequently  find  himself  liable  to 
contracts  of  the  very  existence  of  which  he 
was  ignorant,  and  which  perhaps  would 
have  deterred  him  from  accepting  a  convey- 
ance of  the  land,  if  he  had  known  of  them ; 
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and  the  reason  assigned  in  the  first  Insti- 
tute for  allowing  the  benefit  of  a  covenant 
relating  to  the  land  to  run  therewith,  viz : 
to  give  the  remedy  to  the  party  grieved, 
does  not  apply  to  the  question  respect- 

404  ing  the*burden  thereof."    Id.  p.  101. 
See  also  the  notes  of  the  American 

annotator.  Id.  p.  137.  The  law  is  laid 
down  to  the  same  effect  in  2  Lomax's  Dig., 
p.  260,  {  29,  30,  31.  The  principle  thus 
stated  by  these  profound  jurists  is  opposed 
by  no  authority  I  have  met  with,  and  is 
most  consonant  with  reason  and  con- 
science. There  may  have  been  good  reason 
under  the  feudal  constitution  for  requiring 
that  the  warranty  should  accompany  the 
estate  and  exist  only  between  the  donor  and 
donee.  But  the  technical  warranty  which 
formerly  existed  has  been  altogether  dis- 
used, if  not  abolished ;  and  its  place  is  now 
supplied  by  covenants,  which  better  suit 
the  present  condition  of  things.  I  can  see 
no  reason  why  these  covenants,  if  in  their 
nature  they  are  such  as  can  run  with  the 
land,  should  not  run  with  the  land  as  well 
when  they  are  made  by  a  stranger  as  when 
they  are  made  by  the  donor;  but  I  can  see 
many  reasons  for  the  contrary.  A  person 
may  be  willing  to  purchase  land  notwith- 
standing a  flaw  in  the  title,  if  he  can  for- 
tify it  by  proper  covenants.  The  owner 
may  not  be  sufficiently  responsible,  but 
may  be  able  to  procure  the  assistance  of 
responsible  friends,  or  creditors,  or  others 
may  have  sufficient  interest  to  join  him  in 
the  covenants.  But  what  would  these 
covenants  be  worth  if  they  could  not  be  en- 
forced by  an  assignee  of  the  land?  A  cove- 
nant of  seisin,  or  of  right  to  convey,  would 
never  be  given  in  such  a  case,  because  it 
would  be  known  to  the  parties  that  as  soon 
as  made  it  would  be  ipso  facto  broken.  A 
covenant  of  warranty,  or  for  quiet  enjoy- 
ment, would  be  the  most  appropriate  cove- 
nant for  such  a  case ;  and  yet,  to  make  that 
covenant  effectual,  it  would  be  necessary, 
according  to  the  doctrine  contended  for, 
that  the  covenantee  should  always  retain 
the  property. 

I  am  therefore  of  opinion  that  the  cove- 
nant of  Richard  Hoomes  runs  with  the  land 
even    though  he  should  be  considered   as  a 
stranger  to  the  land.     It  is  perhaps   proper 
that  I  should  express  the  opinion   I 

405  entertain,  that  *even  if  the  covenant 
did  not  run  with  the  land,  an  as- 
signee would  have  a  right  to  enforce  it  for 
his  benefit  in  the  name  of  the  covenantee. 
**  Where  the  covenants  entered  into  with  a 
purchaser  are  covenants  in  gross,  and  he 
afterwards  sells,  the  purchaser  from  him, 
being  entitled  to  the  benefit  of  the  former 
covenants,  can  compel  him  to  allow  his 
name  to  be  used  for  the  purpose  of  enforc- 
ing the  covenants."  This  is  the  language 
of  Sir  Edward  Sugden,  2  Sug.  on  Vend. 
726;  and  the  authority  he  cites  for  it,  is 
Riddell  v.  Riddell,  10  Cond.  Eng.  Ch.  R. 
183.  I  am  also  of  opinion  that  if  there  be 
an  unbroken  chain  of  covenants  of  the  same 
kind  running  through  all  the  mesne  con- 
veyances,   even  though  they  be  not  cove- 


nants running  with  the  land,  a  Court  of 
equity  will  give  the  assignee  the  benefit 
of  any  of  the  remoter  ones.  **A  Court  of 
equity  will  make  the  party  immediately 
liable,  who  is  or  may  be,  at  law  or  in 
equity,  made  ultimately  liable.  Thus, 
for  example,  if  a  chose  in  action  not  nego- 
tiable at  all,  or  not  negotiable  by  the.  local 
law,  except  to  create  a  legal  right  of  action 
between  the  immediate  debtor  or  endorser 
and  his  immediate  endorser  or  assignee, 
should  be  passed  to  a  remote  assignee  or 
endorsee,  the  latter  would  be  entitled  in 
equity  directly  to  sue  the  party  who  was 
ultimately  or  circuitously  liable  for  the  debt 
to  the  antecedent  holder  or  creditor."  This 
is  the  language  of  Story,  2  E)qu.  Jnr.  | 
1250 ;  and  the  authority  he  cites  in  illustra- 
tion of  it,  is  the  case  of  Riddle  y.  Mande- 
ville,  5  Cranch's  R.  322.  See  also  43  I«aw 
I^ibrary,  p.  122,  and  the  case  there  cited  of 
Nesbit  V.  Brown,  1  Dev.  Eq.  R.  30.  This 
equitable  doctrine  is  not  opposed  by  the 
case  of  Randolph  v.  Kinney,  3  Rand.  394. 
In  that  case  there  was  not  an  nn broken 
chain  of  covenants  of  the  same  kind.  The 
only  covenant  which  appears  to  have  t>een 
contained  in  the  deed  to  Randolph,  who 
asserted  the  equity,  was  a  covenant  for 
quiet  enjoyment.  ^And  that  was  never  of 
any  effect,  because  the  land  in  contro- 
406  versy  *never  came  to  the  possession 
of  Randolph,  but  remained  in  the  ad- 
versary possession  of  another,  in  whose  pos- 
session it  was  when  conveyed  to  Randolph. 
There  was  then  no  starting  point;  no 
foundation  for  the  equity  to  rest  upon. 

But  it  is  said  that  only  a  portion,  though 
much  the  greater  portion,  of  the  land 
conveyed  by  John  Hoomes  the  younger  to 
Apperson,  was  conveyed  by  the  latter  to 
Dickinson ;  and  one  of  the  learned  counsel 
for  the  appellees  relies  on  a  defence,  which 
he  admits  to  be  technical,  and  for  which  no 
authority  is  to  be  found  except  in  a  word 
of  Preston,  viz :  that  a  covenant  cannot  be 
apportioned.  That  writer,  who,  as  the 
counsel  properly  says,  is  a  very  great  au- 
thority, does  certainly  say  that  **when  the 
property  is  subdivided  by  sales  it  seems  to 
follow  from  a  maxim  in  law  that  the  par- 
chasers  lose  the  benefit  of  the  former  corre- 
nants,  on  the  ground  that  the  remedy 
cannot  be  apportioned;  or,  in  more  correct 
terms,  the  covenantor  cannot  be  subjected 
to  several  actions.  Thus  when  a  man  sells 
two  farms  to  A  and  covenants  with  him, 
his  heirs  and  assigns,  and  one  of  these 
farms  is  sold  by  A  to  B,  B  can  never  sue  on 
this  covenant,  since  it  would  subject  the 
covenantor  to  several  actions."  3  Preston 
Abstr.  56,  58;  2  I#omax  263,  4,  note.  But 
as  one  of  the  learned  counsel  for  the  appel- 
lants properly  remarked,  Preston  seems  to 
contradict  this  position  in  another  pa.rt  of 
his  work,  when  he  says  that  covenants 
which  run  with  tlie  land  are  not  extin- 
guished by  apportionment  of  the  land  into 
parcels  among  several  purchasers  and  owd- 
!  ers.  The  position  is  not  only  unsupported 
'  by  any  other  authority  than  that  of  Preston, 
but  is  opposed  by  an   array  of  authority  no 
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less  imposing  than  his.  Sugden,  after  quot- 
ing the  observation  of  Preston,  says: 
*  'The  better  opinion  however  seems  to  be, 
that  an  alienee  of  one  of  the  estates  could 
maintain  covenant  against  the  covenantor 
where  the  covenants  run  with  the  land." 
It  does  not  seem    that   any    injustice 

407  *would  arise  by  suffering  several  cov- 
enants to  lie,  although  it  might  ex- 
pose the  covenantor  to  inconvenience; 
whereas  the  denial  of  the  right  to  each 
assignee  might  lead  to  positive  injustice, 
or,  if  not,  to  greater  inconvenience  on  their 
part."  2  Sug.  on  Vend.  743,  pi.  91,  92. 
See  also  Kane  v.  Sanger,  14  John.  R.  89, 
and  authorities  cited ;  Van  Home  v.  Grain, 
1  Paige's  R.  455;  Astor  v.  Miller,  2  Paige's 
R.  68.  It  is  true,  as  a  general  principle  of 
law,  that  covenants  are  not  apportionable ; 
and  so  also  is  it  true,  as  a  general  principle 
of  law,  that  covenants  are  not  assignable. 
But  as  covenants  which  run  with  land  are 
assignable,  because  the  land  itself  is  as- 
signable, so  also,  it  would  seem  that  cove- 
nants which  run  with  land  are  apportionable 
because  the  land  itself  is  apportionable.  A 
covenant  running  with  land  would  be  of 
very  little  value  if  it  ceased  to  run  with  the 
land  whenever  the  land  was  divided, 
whether  by  act  of  law  or  by  the  act  of  the 
owner.  We  know  that  covenants  for  the 
payment  of  rent  are  apportionable,  both  by 
act  of  law  and  by  the  acts  of  parties.  8 
Bac.  Abr.,  Rent.  M.  And  for  the  same 
reason  why  may  not  other  covenants  be 
apportioned?  The  rule  of  law  that  cove- 
nants are  not  apportionable  is  founded  on 
convenience.  But  injustice  is  a  greater 
evil  than  inconvenience.  And  wherever 
justice,  or  even  greater  convenience,  re- 
quires that  a  covenant  should  be  appor- 
tioned, it  would  seem  to  be  reasonable  that 
the  general  rule  should  bend  and  admit  of 
an  exception. 

3dly.  I  come  now  to  the  consideration  of 
the  question,  *' whether  lands  descended  in 
Kentucky  could  be  regarded  as  assets  by 
descent  in  any  proceeding  in  Virginia?" 

''Freehold  land  of  inheritance,  descended 
to  a  person's  heir  at  law  is,  by  the  common 
law,  assets  for  the  payment  of  the  ances- 
tor's debts  by  specialty,  as  by  bond  or  cov- 
enant, in  which  his  heirs  are  bound." 
Ram  on  Assets  214,    8  Law   Library 

408  144.     The    common    law  in  *this  re- 
spect was  the  law  of  Virginia,  when 

it  embraced  the  territory  which  now  con- 
stitutes the  State  of  Kentucky.  It  has  been 
the  policy  of  all  or  nearly  all  the  states 
of  the  Union  to  extend,  and  not  to  restrict, 
the  liability  of  land  for  the  payment  of 
debts.  While  in  our  own  state  that  policy 
has  not  progressed  so  rapidly  as  in  some  of 
the  other,  and  especially  in  most  of  the 
western  states,  it  has  at  length  reached  the 
point  of  subjecting  an  intestate's  land  to 
the  payment  of  all  his  debts.  In  the 
absence  therefore  of  all  evidence  on  the  sub- 
ject it  would  be  presumable,  that  in  Ken- 
tucky land  is  liable  for  the  payment  of 
debts,  at  least  to  the  extent  to  which  it  is 
liable  at  the  common  law ;  especially  if  that 


liability  sought  to  be  enforced  by  the  bill 
should  not  be  denied  by  the  answer.  But 
in  this  case  it  is  proved  affirmatively  by 
John  C.  Herndon,  a  lawyer  of  that  state, 
that  by  the  law  of  that  state,  which  existed 
in  1823  when  Richard  Hoomes  died,  and  has 
ever  since  existed,  freehold  land  of  inher- 
itance descending  from  an  intestate  "can 
be  subjected  to  the  payment  of  the  intes- 
tate's debts  either  by  proceedings  in  law  or 
chancery."  It  is  also  proved  by  him  that 
as  early  as  1796  an  act  was  passed,  which 
is  still  in  force  in  that  state,  containing  a 

revision  similar  to  1  Rev.  Code,  ch.  99, 
21,  that  "if  the  deed  of  the  alienor  doth 
mention  that  he  and  his  heirs  be  bound  to 
warranty,  and  if  any  heritage  descend  to 
the  demandant  of  the  side  of  the  alienor, 
then  he  shall  be  bound  for  the  value  of  the 
heritage  that  is  to  him  descended"  Ac. 
This  last  provision  having  been  the  law  of 
Virginia  when  Kentucky  was  organized  as 
an  independent  state,  the  probability  is 
that  it  never  ceased  for  a  moment  to  be  the 
law  of  the  latter  state,  and  that  the  said 
act  of  1798  was  merely  a  continuation  or 
re-enactment  of  an  existing  law.  Without 
any  proof  of  such  re-enactment  it  would 
have  been  fair  to  presume  that  the  provi- 
sion   continued    to    exist  as   a  part  of  the 

Kentucky  law.  It  is  contended  by  one 
409      *of  the  counsel  for  the  appellees,  that 

the  Kentucky  laws  in  question  being 
statute  laws,  the  evidence  of  Herndon  is 
inadmissible;  no  foundation  having  been 
laid  for  its  introduction  as  secondary  evi- 
dence, by  proof  of  inability  to  obtain  copies 
of  the  statutes.  The  citation  from  Story's 
Conflict  of  I^aws,  {  637,  641,  certainly  gives 
support  to  the  position  that  as  a  general 
rule  a  foreign  statute  law  must  be  proved 
by  an  authentic  copy  if  to  be  had.  The 
Courts  of  some  of  the  states,  and  the  Su- 
preme court  of  the  United  States,  are  of 
opinion,  **that  the  connexion,  intercourse 
and  constitutional  ties  which  bind  together 
these  several  states,  require  some  relaxation 
of  the  strictness  of  this  rule,"  and  ^^have 
accordingly  held  that  a  printed  volume  pur- 
porting on  the  face  of  it  to  contain  the 
laws  of  a  sister  state  is  admissible  as  prima 
facie  evidence,  to  prove  the  statute  laws  of 
that  state.  * '  1  Greenl.  Ev.  {  489,  and  cases 
cited  in  note  2,  among  which  is  the  case  of 
Taylor  v.  Bank  of  Alexandria,  5  Leigh 
471.  But  I  incline  to  think  that  the  doc- 
trine of  primary  and  secondary  evidence 
does  not  apply  to  the  case,  and  that  a  for- 
eign law,  whether  written  or  unwritten, 
may  be  proved  by  a  person  who  is  learned 
in  that  law,  without  laying  any  foundation 
for  the  introduction  of  secondary  evidence. 
This  is  the  principle  of  a  late  decision  of 
the  Court  of  Queen's  Bench,  cited  by  one 
of  the  counsel  for  the  appellants  from  55 
Eng.  C.  L.  R.  250,  267.  As  was  said  by 
one  of  the  Judges  in  that  case,  '  ^  the  general 
principle  does  not  seem  to  apply  to  the 
case.  What,  in  tru^h,  is  it  that  we  ask  the 
witness?  Not  to  tell  us  what  the  written 
law  states;  but,  generally,  what  the  law 
is.     The  question  is  not  as  to  the  language 
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of  the  written  law :  For  when  that  language 
is  before  us  we  have  no  means  bj  which 
we  are  to  construe  it."  **How  many  errors 
might  result  if  a  foreign  Court  attempted 
to  collect  the  law  from  the  language  of 
some  of  our  statutes  which  declare  in- 
struments in   particular  cases   to    be 

410  null  *and  void  to  all  intents  and  pur- 
poses, while  an  English  lawyer  would 

state  that  they  are  good  against  the  grantor, 
and  that  the  Courts  have  so  expounded  the 
statutes !  It  is  no  answer  to  say  that  other 
evidence  by  word  of  mouth  may  be  added 
for  the  purpose  of  giving  the  interpreta- 
tion of  the  written  law.  I  am  merely  shew- 
ing that  our  Courts  require,  not  the  actual 
written  words  of  a  foreign  law,  but  the  law 
itself;  for  which  purpose  a  professional 
witness  is  required  to  expound  it."  But 
the  evidence  of  Herndon  not  having  been 
objected  to  in  the  court  below,  (in  which 
case  authenticated  copies  of  the  statute 
might  have  been  exhibited, )  it  would  seem 
to  be  too  late  to  make  the  objection  in  this 
Court. 

Whether  therefore  we  look  to  the  evidence 
of  Herndon  or  not,  I  think  it  must  be  re- 
garded as  the  law  of  Kentucky,  that  any 
land  in  that  state  which  may  have  de- 
scended from  Richard  Hoomes  to  his  heirs 
at  law,  is  assets  for  the  payment  of  what 
may  be  due  upon  his  covenant  of  warranty 
in  this  case ;  and  that  if  the  land  to  which 
the  covenant  is  annexed  were  situate  in  the 
State  of  Kentucky,  the  heirs  of  the  cove- 
nantor, in  an  action  brought  by  them  to  re- 
cover that  land,  would  be  barred  for  the 
value  of  the  land  to  them  descended. 

But  the  land  to  which  the  covenant  is  an- 
nexed being  situate,  and  the  suit  for  its  re- 
covery by  the  heirs  of  the  covenantor  being 
brought,  in  Virginia;  the  question  is, 
whether  the  land  descended  to  them  in  Ken- 
tucky is  assets,  and  whether  they  ought  to 
be  bound  for  the  value  of  the  said  land 
descended  to  them,  at  least  to  the  extent  to 
which  it  has  actually  come  to  their  hands. 

I  think  this  question  should  t>e  answered 
in  the  aflSirmative.  It  is  undoubtedly  true 
that  real  estate,  or  immovable  property,  is 
exclusively  subject  to  the  laws  of  the  gov- 
ernment within  whose  territory  it  is  situate ; 
and  that  no  writ  of  sequestration  or  execu- 
tion, or  any  order,  judgment  or  de- 
cree of  a  foreign   Court,   can   be    en- 

411  forced  *against  it.     But  I  think  it  is 
no  less  true  ^'that  equity,    as\  it  acts 

primarily  in  personam,  and  not  merely  in 
rem,  may,  where  a  person  against  whom 
relief  is  sought  is  within  the  jurisdiction, 
make  a  decree  upon  the  ground  of  a  con- 
tract, or  any  equity  subsisting  between  the 
parties  respecting  property  situated  out  of 
the  jurisdiction.  In  this  very  language  the 
principle  is  stated  by  White  and  Tudor  in 
their  notes  to  leading  equity  cases,  Law 
L/ibrary,  May  1851,  p.  319 ;  and  the  author- 
ities to  which  they  and  the  American 
editors  refer,  seem  fully  to  sustain  the 
principle. 

In  the  case  of  Massie  v.  Watts,  6  Cranch's 
R.  148,  Marshall,  Ch.  J.,  reviews  the  princi- 


pal cases,  commencing  with  the  celebrated 
case  of  Penn  v.  I#ord  Baltimore,  1  Ves.  sr. 
444;  and  concludes,  ''upon  the  authority  of 
these  cases,  and  of  others  which  are  to  be 
found  in  the  books,  as  well  as  upon  general 
principles,  that  in  a  case  of  fraud,  of  trust, 
or  of  contract,  the  jurisdiction  of  a  Court 
of  chancery  is  sustainable  wherever  the 
person  may  be  found,  although  lands  not 
within  the  jurisdiction  of  that  Court  may 
be  a£Fected  by  the  decree. ' '  '  *The  circum- 
stance," to  use  his  language  in  another 
part  of  the  case,  ''that  a  question  of  title 
may  be  involved  in  the  enquiry,  and  may 
even  constitute  the  essential  point  on  which 
the  case  depends,  does  not  seem  sufiBcient  to 
arrest  that  jurisdiction."  In  the  case  of 
Mitchell  V.  Burch,  2  Paige's  R.  615,  the 
Chancellor  says:  "Although  the  property 
of  a  defendant  is  beyond  the  reach  of  the 
Court,  so  that  it  can  neither  be  sequestered 
nor  taken  in  execution,  the  Court  does  not 
lose  its  jurisdiction  in  relation  to  that 
property,  provided  the  person  of  the  defend- 
ant is  within  the  jurisdiction.  By  the  or- 
dinary course  of  proceeding,  the  defendant 
may  be  compelled  either  to  bring  the  prop- 
erty in  dispute,  or  to  which  the  complainant 
claims  an  equitable  title,  within  the  juris- 
diction of  the  Court ;  or  to  execute  such  a 
conveyance       or       transfer       thereof       as 

will   be    sufficient    to    vest  the  legal 
412      *title,  as  well  as  the  possession  of  the 

property,  according  to  the  lex  loci  rei 
sitse.  See  also  Mead  v.  Merrit,  Id.  404. 
These  principles  have  been  recognized  in 
Virginia,  so  far  as  we  have  had  any  adju- 
dications on  the  subject.  In  the  case  of 
Farley  v.  Shippen,  Wythe's  R.  135,  Chan- 
cellor Wythe  decreed  that  the  defendants 
who  resided  in  Virginia,  were  trustees  for 
the  benefit  of  the  plaintiffs  of  certain  lands 
in  North  Carolina,  and  should  convey  the 
same  to  them.  "If,"  said  the  Chancellor 
in  that  case,  "an  act  performed  by  a  party 
in  Virginia,  who  ought  to  perform  it,  will 
be  effectual  to  convey  land  in  North  Caro- 
lina, why  may  not  a  Court  of  equity  in  Vir- 
ginia decree  that  party,  regularly  brong'ht 
before  that  tribunal  to  perform  the  act? 
Some  of  the  defendant's  counsel  supposed 
that  such  a  decree  would  be  deemed  by  our 
brethren  of  North  Carolina  an  invasion  of 
their  sovereignty.  To  this  shall  be  allowed 
the  force  of  a  good  objection,  if  those  who 
urge  it  will  prove  that  the  sovereignty  of 
that  state  will  be  violated  by  the  Virginia 
Court  of  equity  decreeing  a  party  within 
its  jurisdiction  to  perform  an  act  there, 
which  act  voluntarily  performed  any  where, 
would  not  be  such  a  violation.  The  de- 
fendant's counsel  objected  also,  that  the 
Court  cannot,  in  execution  of  its  decree* 
award  a  writ  of  sequestration  against  the 
lands  in  North  Carolina,  because  its  pre- 
cepts are  not  authorities  there.  But  ^is, 
which  is  admitted  to  be  true,  doth  not  prove 
that  the  Court  cannot  make  the  decree; 
because,  although  it  cannot  award  such  a 
writ  of  sequestration,  it  hath  power  oon- 
fessedlv  to  award  an  attachment  for  con- 
tempt in  refusing  to  perform  the  decree." 
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In  Guerrant  v.  Fowler,  1  Hen.  A  Munf.  5, 
Chancellor  Taylor  approved  the  principles 
of  the  case  of  Farley  v.  Shippen,  and  de- 
creed according'ly. 

Immovable  property  beings  subject  to  the 
laws  of  the  g^overnment  within  whose  ter- 
ritories it  is  situate,  the  question  whether 
and  to  what  extent  it  is  liable  to  the 
413  *claims  of  a  plainti£F  must  of  course 
be  determined  according  to  those 
laws.  Therefore,  where  the  suit  is  brought 
in  a  country  different  from  that  in  which 
the  property  is  situate,  the  Court  in  giving 
relief,  must  to  that  extent  administer  for- 
eign  law.  This  may  be  an  inconvenience, 
but  it  is  no  objection  to  the  jurisdiction  of 
the  Court,  and  is  preferable  to  that  failure 
of  justice  which  would  arise  from  a  refusal 
to  interfere  in  such  cases.  Courts,  in  the 
administration  of  justice,  are  in  many 
cases,  bound  to  execute  foreign  laws. 
Where  a  suit  is  brought  in  one  country  on  a 
contract  made  in  another,  the  lex  loci  con- 
tractus governs  the  case.  Where  a  citizen 
of  one  country  dies  leaving  personal  prop- 
erty in  another,  the  lex  domicilii  governs 
the  succession  and  distribution  of  the 
property.  In  the  latter  case  the  domiciliary 
administrator  cannot  recover  property  sit- 
uated out  of  the  limits  of  the  jurisdiction 
from  which  he  derived  his  appointment. 
An  auxiliary  administrator  must  be  ap- 
pointed by  the  jurisdiction  in  whose  limits 
the  property  is  situate;  and  he  is  respon- 
sible for  the  property,  not  to  the  domicil- 
iary administrator,  but  directly  to  creditors, 
legatees  and  distributees.  In  a  suit  brought 
by  legatees  or  distributees  to  enforce  that 
responsibility,  the  lex  domicilii  must  be 
ascertained  and  administered  by  the  Court. 
Harvey  v.  Richards,  1  Mason's  R,  381,  was 
snch  a  suit,  and  in  it  the  law  of  Bengal, 
which  was  the  place  of  the  domicil,  was 
ascertained  and  administered. 

An  heir  who  has  assets  by  descent,  which 
are  liable  by  the  lex  loci,  to  the  payment  of 
the  ancestor's  debts,  may  be  considered  to 
the  extent  of  the  assets,  as  a  debtor  by  con- 
tract to  the  creditors,  and  also  as  a  trustee 
of    the  subject  for  their  benefit.    His   case 
therefore,  as  well  upon  the  ground  of  trust 
as  of  contract,  seems  to  be  embraced  by  the 
principle  as  laid  down  by  the  Chief  Justice 
in    Massie    v.    Watts,    **that    in  a  case  of 
fraud,  of  trust,   or  of   contract,    the 
414     '  jurisdiction  of  a  Court  of  chancery  *is 
sustainable  wherever  the  person  may 
be    found,  although   lands  not  within   the 
jurisdiction   of  that  Court,  may  be  affected 
by    the  decree."    It   is  true  the  creditors 
have  no  lien  upon  the  land  descended ;  and 
a,  bona  fide  purchaser  of  it  from  the  heir  is 
entitled    to  hold  it   against  the    claims  of 
creditors.     But  the  heir  was  always  bound 
in     equity,   and  for  a  long  time   has  been 
bound  at  law,  to  the  exent  of  the  purchase 
money.     An   heir   in   regard   to  the  assets 
desM^ended  is  as  much  a  debtor  by  contract 
and  a    trustee   for   the  benefit  of  the  cred- 
itors   whose   claims   bind    the  heirs,  as  an 
executor  is  in  regard   to  the  assets   in  his 
bands.     In  the  case  of  Tunstall  v.  Pollard, 


11  Leigh  1,  it  was  decided  by  this  Court 
that  an  executor  having  taken  probat  of  the 
testator's  will  and  letters  testamentary  in 
England,  and  collected  the  assets  of  the  tes- 
tator's estate  there,  and  brought  them  with 
him  to  Virginia,  but  having  never  qualified 
as  executor  in  Virginia,  is  liable  to  be  sued 
by  the  legatees  in  the  Ckiurt  of  chancery  of 
Virginia  for  an  account  of  his  administra- 
tion, and  for  the  legacies  that  remain  un- 
paid. There  would  seem  to  be  less  diflSiculty 
in  maintaining  a  suit  against  an  heir  in 
respect  of  foreign  assets,  than  a  suit  against 
a  foreign  executor,  even  in  respect  of  assets 
brought  with  him  to  the  country  in  which 
the  suit  is  brought.  An  heir  is  a  quasi  per- 
sonal debtor,  liable  to  be  sued  in  the  debet 
and  detinet.  His  obligation  attaches  to 
his  person  and  follows  him  wherever  he 
goes.  The  only  difference  between  him 
and  an  ordinary  debtor,  is  the  extent  of  his 
responsibility,  which  is  limited  not  only  by 
the  nominal  amount  of  the  contract,  but  also 
by  the  value  of  the  assets  descended.  He 
holds  the  assets  in  his  own  right,  and  as 
his  own  property.  An  executor  on  the  other 
hand,  acts  under  a  commission,  and  is  ac- 
countable to  the  jurisdiction  from  which  he 
received  it.  It  was  contended  with  very 
great  force  in  the  case  of  Tunstall  v.  Pol- 
lard, that  the  executor  is  accountable 
415  exclusively  to  the  jurisdiction  *from 
which  he  receives  his  commission. 
But  the  Court  overruled  the  objection.  Pres- 
ident Tucker  in  delivering  an  opinion  in 
which  a  majority  of  the  (5>urt  concurred, 
after  admitting  that  the  administration  of 
the  assets  must  be  governed  by  foreign  law, 
and  repelling  the  objection  arising  from  the 
difficulty  of  ascertaining  that  law,  remarks : 
** Whatever  of  difficulty  or  inconvenience 
may  be  fancied  to  exist  in  the  execution  of 
this  duty,  it  weighs  little  in  the  balance  in 
comparison  with  the  burden  which  would  be 
imposed  upon  creditors  and  distributees  by 
refusing  cognizance  of  their  cases  here,, 
though  the  person  and  the  property  are  both 
in  our  power,  and  sending  them  to  sue  in 
a  foreign  country  from  which  the  executor 
has  absconded  with  the  whole  of  the  assets 
in  his  pocket.  How  shall  they  sue  him 
there  when  he  is  not  within  the  jurisdiction? 
How  shall  they  reach  the  assets  there  when 
he  has  eloigned  them?"  p.  29.  '*Upon  the 
whole  then  it  appears  that  in  subjecting 
the  executor  to  suit,  who  has  brought  the 
assets  into  th^s  jurisdiction,  no  mischief 
will  arise ;  while  the  contrary  doctrine  will 
protect  an  executor  (who  quits  the  country 
where  he  administered  and  comes  over  t& 
this  country  with  the  assets),  from  all  claim 
whatsoever.  If  he  cannot  be  sued  here  he 
can  be  sued  nowhere;  since  the  foreign 
Court  can  have  no  longer  power  over  him 
when  his  person  and  his  effects  are  both  be- 
yond its  reach.*'" 

An  heir  cannot  be  su^d  at  law  in  respect 
of  foreign  assets,  because  the  writ  of  ex- 
tendi facias,  which  is  the  only  execution 
against  the  heir  on  a  judgment  at  law,  can- 
not be  enforced  extra  territorium.  But 
Courts   of  law  and  equity  have  concurrent 
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jurisdiction  of  suits  against  heirs.  And 
though  some  of  the  modern  means,  whereby 
a  decree  of  a  Court  of  equity  may  be 
enforced,  can  have  no  operation  extra  terri- 
torium,  yet  the  ancient  process  of  attach- 
ment may  still  be  resorted  to  for  the  purpose 
of  enforcing  the  performance  of  a  de- 

416  cree;    and    will    generally  *be   found 
effectual  whenever  the  person   who  is 

to  perform  the  decree  is  within  the  juris- 
diction of  the  Court.  The  Court  will  give 
to  the  suitor  all  the  redress  within  its 
power,  and  will  not  be  deterred  from  doing 
so  by  the  consideration  that  it  cannot  act  in 
rem  as  well  as  in  personam.  I  think  there- 
fore a  suit  in  equity  may  be  maintained 
against  the  heir  whenever  his  person  is 
within  the  juri^iction  of  the  Court.  Ordi- 
narily, the  Court  in  whose  jurisdiction  the 
defendant  resides  would  be  the  most  con- 
venient Court  for  him;  for,  in  the  language 
of  Chancellor  Wythe  in  Farley  v.  Shippen, 
**a  case  can  rarely  if  ever  occur,  the  discus- 
sion of  which  can  be  so  convenient  to  the 
defendant  in  any  other,  as  in  his  own  coun- 
try." But  cases  may  sometimes  occur  in 
which,  all  things  considered,  it  may  be 
more  convenient  to  turn  over  the  parties  to 
a  foreign  jurisdiction.  The  ancestor  may 
reside  and  die  abroad  leaving  all  his  family 
and  estate  in  the  place  of  his  domicil.  One 
of  his  heirs  may  remove  to  this  country  or 
be  casually  here,  and  be  sued  here  for  a 
debt  binding  the  heirs.  In  such  a  case 
justice  as  well  as  convenience  would  re- 
quire that  the  suit  should  be  brought  where 
most  of  the  heirs  reside,  where  the  execu- 
tor resides,  where  the  property  is  situate, 
and  where  therefore  the  accounts  can  more 
conveniently  be  settled,  the  law  which  gov- 
erns the  case  be  better  ascertained,  and 
the  decree  be  more  effectually  enforced.  ^*It 
may  be  admitted, ' '  says  Story,  Justice,  in 
the  case  of  Harvey  v.  Richards,  1  Mason's 
R.  381,  409,  **that  a  Court  of  equity  ought 
not  to  be  the  instrument  of  injustice,  and 
that  if,  in  the  given  case,  such  would  be  the 
effect  of  its  interposition,  it  ought  to  with- 
hold its  arm.  This  however  would  be  an 
objection,  not  to  the  general  authority,  but 
to  the  exercise  of  it  under  particular  circum- 
stances." Under  such  circumstances  the 
Court  in  the  exercise  of  a  sound  discretion 
should  dismiss  a  creditor's  bill  against  the 
heir  without  prejudice  to  any  suit  he 

417  may  bring  in  the  *place  of  the  domi- 
cil.    But  on  the  other  hand  cases  may 

occur  in  which  justice  as  well  as  conven- 
ience would  require  the  suit  to  be  brought 
in  the  country  in  which  the  heirs  reside; 
though  the  land  sought  to  be  affected  is 
situated  in  another  country.  Nay,  cases 
may  x)ccur  in  which  there  would  be  an  abso- 
lute failure  of  justice  if  the  suit  were  not 
so  brought.  Suppose  the  ancestor  lives  and 
dies  in  Virginia  leaving  all  his  heirs  here, 
and  all  his  creditors  here,  and  all  his  estate 
here  except  some  wild  lands  in  another 
state,  and  suppose  the  heirs  sell  these  lands, 
receive  the  proceeds  and  bring  them  to  Vir- 
ginia, could  not  a  suit  in  equity  be  main- 
tained in  Virginia  by  the  creditors  against 


the  heirs?  In  the  language  of  Story,  J.,  in 
the  case  of  Harvey  v.  Richards,  **The  prop- 
erty is  here,  the  parties  are  here,  and  the 
rule  of  distribution  is  fixed.  What  reaaoil 
then  exists,  why  the  Court  should  not  pro- 
ceed to  decree  according  to  the  rights  of 
the  parties?  Why  should  it  send  our  own 
citizens  to  a  foreign  tribunal  to  seek  that 
justice  which  it  is  in  its  own  power  to  ad- 
minister without  injustice  to  any  other  per- 
son." Indeed  it  may  be  said  in  language 
similar  to  that  of  Tucker,  President,  m 
Tunstall  v.  Pollard,  '*If  the  heir  in  the  case 
supposed  cannot  be  sued  here,  they  can  be 
sued  nowhere ;  since  the  foreign  Court  can 
have  no  longer  power  over  them  when  their 
persons  and  effects  are  both  beyond  its 
reach."  But  suppose  further  that  the 
heirs,  having  sold  the  lands  and  brought 
the  proceeds  here,  bring  a  suit  in  equity  in 
this  state  to  recover  land  conveyed  by  their 
ancestor  with  covenant  of  warranty  binding 
the  heirs,  could  not  the  defendant  in  that 
suit  defend  himself  by  averring  and  shew- 
ing that  the  value  of  the  land  was  already 
in  the  hands  of  the  heirs  in  the  form  of 
money  arising  from  the  sale  of  lands  in  a 
another  state  descended  to  them  from  the 
same  ancestor  and  liable  by  the  laws  of 
that  state  for  the  payment  of  the  ancestor's 
debts?  It  may  be  said  that  the  cases 
418  supposed  are  extreme  cases.  *And 
yet  they  are  very  much  like  the  case 
under  consideration,  if  lands  in  Kentucky  in 
fact  descended  from  Richard  Hoomes  to  his 
heirs  at  law ;  a  question  which  will  be  pres- 
ently considered.  To  say  that  because  in 
some  cases  it  might  be  inconvenient  to  ex- 
ercise such  a  jurisdiction,  it  should  there- 
fore be  exercised  in  no  case  whatever, 
would  be  to  say  that  positive  and  certain 
injustice  should  be  permitted  to  be  done  for 
the  purpose  of  avoiding  a  possible  incon- 
venience. The  question  whether  the  Court 
will  give  relief  in  any  given  case,  is,  in 
the  language  of  Story,  J.,  in  Harvey  ▼. 
Richards,  **a  matter,  not  of  jurisdiction 
but  of  judicial  discretion,  depending  upon 
the  particular  circumstances  of  each  case.'* 
The  exercise  of  such  a  jurisdiction  would 
be  no  invasion  of  the  sovereignty  in  whose 
jurisdiction  the  property  is  situate,  and  no 
violation  or  obstruction  of  its  laws.  On  tiie 
contrary  it  would  rather  tend  to  execute 
and  enforce  those  laws.  Its  object  is  to  en- 
force a  contract,  or  trust,  or  liability, 
created,  or  recognised,  or  permitted  X^y 
those  laws,  against  persons  who  are  out  of 
the  limits  of  the  jurisdiction  where  tlie 
property  is  situate.  It  supplies  a  remedy 
when  otherwise  there  might  be  none,  and 
is  auxiliary,  instead  of  adversary,  to  tbe 
foreign  jurisdiction.  No  sovereignty  woold 
object  to  the  exercise  of  such  a  jurisdiction. 
The  citizens  of  that  sovereignty  might  be 
deeply  interested  in  its  exercise.  Suppose 
the  ancestor  dies  in  another  state  leaving 
his  land,'  his  heir  and  his  creditors  there ; 
and  that  the  heir  sells  the  land,  receiv^es 
the  money  and  comes  to  our  state  to  reside. 
Would  our  Court  of  equity  deny  relief  to 
the   creditors    in  such   a  case?    Would  not 
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national  comity  as  well  aa  justice  require  it 
to  g'ive  such  relief?  And  yet  the  motives 
and  reasons  for  giving^  relief  would  be  much 
stronger  in  a  case  in  which  the  ancestor, 
heir  and  creditors  all  resided  in  our  own 
country.  If  the  sovereignty  of  the  situs 
would  not,  as  it  could  not,  object  to  the 
exercise  of  jurisdiction  by  our  Court  in 
the    former  case,  it  certainly   would  not  in 

the  latter. 
419         *Nor   would   the  exercise  of  such  a 
jurisdiction    be    apt    to  produce   any 
conflict  of  authority  between   the  tribunals 
of  different  states ;  or  to  expose  the  defend- 
ant   to   a   multiplicity  of  suits,  or  a  double 
liability.     As  was  well   said   by  one  of  the 
counsel    for   the    appellant,    the   heir  may 
protect    himself  by   his  pleas,  whether  the 
land    lies   in    Virginia   or  elsewhere;  and 
where    the   land  lies  elsewhere  a  Court  of 
equity    will   take  especial   care   that  he  be 
not    subjected   to  a   double  charge.    That 
Court    is  armed    with  power,    and  it  is  its 
duty,  to  direct  all  proper  accounts  and  en- 
quiries, and  use  all  precautions  which  may 
be  necessary   for  the   attainment   of   com- 
plete justice  to  all  the  parties.     It  professes 
in  such  a  case,  in  good  faith  to  administer 
the  law  of  the  situs.     And  the   sovereignty 
of    the   situs  will  give  full  faith  and  credit 
to  its  judgments.     In  the  case  of  Tunstall 
V.    Pollaitl,    the  same  objection  of  conflict 
of  jurisdiction  was  made.     But  it  was  an- 
swered by  the  President  in  this  way.     '  *It 
is     said     indeed    that    peradventure    there 
might  be   a   conflict  between  the  decisions 
of    the  foreign   Court  and  ours,  and   that 
between  the  two  the  executor  might  suffer. 
I  think   not.     While  this   Court   would    be 
bound    in    its   decision   to   conform  to  the 
law  of  the  forum   which  granted  adminis- 
tration, the  foreign  Court  on  its  part  would 
consider  the  party  protected   for  what  he  is 
oompeUed  to   do   by  us.    No  Court  it  must 
be  presumed,  could  ever  charge  an  executor 
ipvith   a  devastavit,    because   he  has  paid  a 
<lebt  decreed  in  invitum,  by  a  foreign  tribu- 
nal,   although    the    domestic    forum   may 
oonsider  the  decree  erroneous."     He   then 
proceeds  to  shew  by  authority   that   this  is 
±he    established  principle   of  public  law  as 
recognized  both  in  England  and  the  United 
States.     An   heir  who  pays  the  debt  of  the 
Ancestor  binding  the   heir,  is  protected  to 
the  extent  of  such  payment,  and  may  plead 
it     for   his  protection    in  any  suit  brought 
agfainst  him  by  another  creditor  of  the  an- 
cestor.    This  he  may  do,  even  though 
420       the    payment    be  ^voluntary;  and,    a 
fortiori,  he  may  do  it  if  the  payment 
"be  made  by  compulsion.    If  the  heir  reside 
liere    the   suit   must   be   brought  here,   in 
^wbich    case,    of  course,   our  Courts  would 
4^ive  the  heir  the  benefit   of   his   payment. 
3nt  if  the  suit  could  be  brought  in  a  Court 
ot  tlie  situs,  such  Court  would  give  at  least 
a.s  nsiich  effect  to  a  payment  by  compulsion 
3^^  to  a  voluntary  payment,    nad  this  would 
t>e  sufficient  for  the  protection  of  the  heir. 
I^liere  is  then  no  danger   in   any  case  of 
^tty   injury  to  the  heir  arising  from  a  con- 
flict of  jurisdiction.     But  if  there  were  any 


danger  in  any  case,  there  can  certainly  be 
none  in  this,  in  which  the  ancestor  and  all 
the  heirs  always  resided  in  Virginia;  in 
which  the  ancestor  has  been  dead  nearly 
thirty  years;  and  in  which  it  is  not  pre- 
tended in  the  answer  of  the  heirs,  that  any 
suit  has  ever  been  brought  in  Kentucky  to 
subject  the  assets  descended  from  the  an- 
cestor to  the  payment  of  his  debts ;  or  that 
any  creditor  of  the  ancestor  ever  existed  in 
that  state.  If  it  be  said  that  there  is  a 
possibility  of  the  existence  of  such  a  cred- 
itor, or  the  institution  of  such  a  suit,  it  is 
so  bare  and  remote  as  not  to  be  a  feather 
in  the  scale  against  that  positive  injustice 
which  would  be  inflicted  on  the  appellant 
by  compelling  him  to  surrender  land  war- 
ranted to  him  by  the  ancestor,  to  heirs  who 
are  in  possession  of  assets  by  descent  from 
the  same  ancestor ;  and  to  turn  him  over  to 
the  possibility  of  obtaining  relief  in  Ken- 
tucky, where  none  of  the  heirs  reside,  and 
where  now  there  may  be  no  remaining 
assets. 

The  comity  which  authorizes,  if  not  the 
necessity  which  requires,  the  exercise  of 
such  a  jurisdiction  in  countries  generally, 
applies  with  greatly  increased  force  to  the 
United  States  as  among  themselves.  Their 
close  political  union ;  their  local  proximity 
to  each  other,  and  the  frequent  social  and 
commercial  intercourse  of  their  inhabitants, 
render  it  absolutely  necessary  that 
421  the  principles  *of  comity  among 
themselves  should  be  carried  to  the 
fullest  extent ;  while  the  similarity  of  their 
institutions  and  laws  render  it  compara- 
tively convenient  and  easy  to  enforce  in 
one  state  a  contract  or  trust  governed  by 
the  laws  of  another.  It  may  be  said  that, 
in  some  of  the  states,  and  especially  of  the 
new  states,  land  has  been  made  assets  for 
the  payment  of  all  the  debts  of  a  decedent, 
and  is  subject  to  sale  for  that  purpose  by 
his  personal  representative,  though  the 
descent  is  not  broken.  This,  so  far  from 
diminishing,  increases  the  propriety  of 
affording  equitable  relief  in  other  states, 
where  the  heir  may  be  found  by  the  cred- 
itors with  the  proceeds  of  the  land  in 
his  pocket.  The  giving  of  such  relief  may 
involve  the  necessity  of  taking  an  account 
of  the  assets  real  and  personal,  and  of  the 
administration  thereof  by  the  foreign  rep- 
resentative: but  it  no  more  involves  that 
necessity  where  the  real  estate  is  placed  on 
the  footing  of  personal  assets  by  the  local 
law,  than  where  it  is  liable  as  at  common 
law :  for  the  personal,  being  the  primary 
fund  for  the  payment  of  debts  at  common 
law,  must  be  exhausted  before  the  real 
estate  can  be  taken  for  that  purpose:  so 
that  an  account  of  the  personal  estate  must 
generally  be  taken  before  the  common  law 
liability  of  the  real  estate  can  be  enforced. 
Indeed,  where  the  real  estate  is  placed  en- 
tirely on  the  footing  of  personal  assets,  and 
subjected  to  primary  liability,  the  necessity 
for  the  settlement  of  an  account  of  the  per- 
sonal estate  before  the  real  can  be  taken, 
would  seem  to  be  thereby  obviated.  But 
I  the  necessity  for   such  a   settlement    where 
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it  exists,  is  no  objection  to  the  jurisdiction, 
but  addresses  itself  entirely  to  the  judicial 
discretion  of  the  Court.  It  may  be  a  reason 
for  *  ^ declining^  to  exercise  the  jurisdiction 
in  particular  cases,"  but  is  no  reason 
'* against  the  existence  of  the  jurisdiction 
itself."  1  Mason's  R.  414  and  15.  As  was 
said  by  the  learned  Judge  in  that  case,  in 
speaking  of  a  kindred  subject,  whether 

422  the   Court   will  *give   relief   or   not, 
*^  must  depend   on   the  circumstances 

of  each  case ;"  and  it  is  incumbent  on  those 
who  resist  the  giving  of  relief,  **to  estab- 
lish in  the  given  case  that  it  may  work  in- 
justice or  public  mischief. ' '  Id.  430.  But, 
reverting  to  the  policy  which  has  prevailed 
in  most  if  not  all  of  the  states  to  increase 
and  facilitate  the  liability  of  real  estate  for 
the  payment  of  debts,  it  would  be  strange 
indeed  if  it  should  be  a  fruit  of  that  policy 
to  discharge  the  heir  from  all  liability  tor 
the  ancestor's  debt,  in  a  case  in  which  the 
plainest  equity  requires  that  he  should  be 
made  liable,  and  in  which  he  might  be 
made  liable  without  the  least  injustice  or 
the  slightest  inconvenience  to  any  body  in 
the  world.  I  imagine  that  in  no  state 
of  the  Union  is  the  estate  of  a  decedent  dis- 
charged from  liability,  merely  because  it 
has  passed  from  the  hands  of  the  personal 
representative  and  reached  the  hands  of 
heirs  or  distributees.  I  imagine  that  in 
every  state,  as  at  common  law,  the  claims 
of  creditors  attach  to  the  estate  as  a  trust 
subject,  and  (though  from  necessity  bona 
fide  purchasers  must  acquire  a  good  title), 
follow  it  into  the  hands  of  heirs  and  dis- 
tributees, and  may  be  enforced  wherever 
their  persons  are  to  be  found,  and  the  doc- 
trines of  the  English  chancery  prevail. 

N  Reason  and  authority  arc  alike  in  favour 
of  the  jurisdiction  of  a  Court  of  equity  in 
such  cases.  While  the  general  principle 
that  that  Court  has  jurisdiction  over  the 
person,  wherever  it  may  be  found,  to  en- 
force a  contract  or  a  trust,  though  land  in 
a  foreign  country  may  be  affected  thereby, 
is  sustained  by  many  cases,  and  is  now  a 
well  settled  doctrine  of  equity ;  and  while 
the  case  of  an  heir  having  in  his  hands 
foreign  assets  by  descent,  whether  in  the 
form  of  land  or  money,  which  by  the  con- 
tract of  the  ancestor  and  the  law  of  the 
situs,  are  bound  for  the  debts  of  the  an- 
cestor, is  clearly  within  the  reason  of  those 
cases  and  of  that  doctrine.  I  have  yet  seen 
no  case  ancient  or  modem,  in  which 

423  it  *was  decided  that  a  Court  of  equity, 
having   jurisdiction   over  the  person 

of  the  heir,  had  no  power  to  enforce  such 
a  liability.  In  the  earlier  ages  of  English 
equity  law,  before  it  was  well  defined  and 
established  on  the  broad  basis  of  justice  on 
which  it  now  stands,  there  was  a  struggle 
between  the  common  law  lawyers  and  the 
equity  lawyers,  not  on  the  particular  ques- 
tion of  the  liability  of  an  heir  for  foreign 
assets  by  descent ;  but  on  the  general  ques- 
tion of  the  jurisdiction  of  a  Court  of  equity 
in  personam,  though  the  decree  might  in- 
directly affect  land  situated  in  a  foreign 
country.    The   case  of   Arglasse   v.    Mus- 


champ,  1  Vem.  R.  75,  decided  in  1682,  was 
a  suit  in  equity  to  be  relieved  against  a 
fraudulent  conveyance  of  lands  in  Ireland. 
The  defendant  pleaded  to  the  jurisdiction. 
The  I#ord  Chancellor  after  saying,  ''This 
is  surely  only  a  jest  put  upon  the  jurisdic- 
tion of  this  Court  by  the  common  lawyers; 
for  when  you  go  about  to  bind  the  lands, 
and  grant  a  sequestration  to  execute  a  de- 
cree, then  they  readily  tell  you  that  the  au- 
thority of  this  Court  is  only  to  regulate  a 
man's  conscience,  and  ought  not  to  affect 
the  estate,  but  that  this  Court  must  agree 
in  personam  only;  and  when,  as  in  this 
case,  you  prosecute  the  person  for  a  fraud, 
they  tell  you,  you  must  not  intermeddle 
here,  because  the  fraud,  though  committed 
here,  concerns  lands  that  lie  in  Ireland, 
which  makes  the  jurisdiction  local ;  and  so 
would  wholly  elude  the  jurisdiction  of  this 
Court;"  overruled  the  plea,  and  ordered 
the  defendant  to  pay  costs  ''for  endeavour- 
ing to  oust  the  Court  of  its  jurisdiction." 
The  case  of  the  Earl  of  EZildare  v.  Sir 
Morrice  Eustace,  Id.  419,  cited  by  Mr.  Bar- 
ton, was  a  suit  in  equity  to  enforce  a  trust 
of  lands  in  Ireland.  Sir  John  Holt,  the 
counsel  for  the  plaintiff,  maintained  the 
jurisdiction  of  the  Court.  The  defendant's 
counsel  "in  a  manner  waived,"  and  thus 
conceded,  "the  preliminary  point"  of  juris- 
diction, "and  would  not  enter  into  the  de- 
bate whether  the  Court  might  not 
424  decree  *the  trust  of  lands  in  Ireland, 
the  trustee  being  in  England."  Bnt 
they  insisted  that  it  was  certainly  a  matter 
discretionary  in  the  Court,  whether  they 
would  do  it  or  not ;  and  that  as  this  case 
was  circumstanced,  they  apprehended  the 
Court  would  not  interpose.  And  among 
the  reasons  assigned  for  not  interposing  in 
the  case,  were  the  following:  '*lst.  Tfaat 
in  this  case  there  had  been  no  less  than 
two  judgments  in  the  Courts  of  law  in  Ire- 
land, and  no  less  than  three  bills  in 
equity;"  and  "2dly.  That  Sir  Morrice 
Eustace  the  trustee,  did  not  live  in  E^ng^- 
land,  but  came  here  occasionally  upon  other 
business ;  and  that  it  would  be  unreasonable 
to  keep  him  from  his  own  country  and  from 
all  his  other  concerns,  to  attend  this  snit.'* 
But  the  Court,  consisting  of  the  Lord 
Chancellor  and  the  Judges,  overruled  the 
objection,  and  decided  not  only  that  the 
Court  had  jurisdiction  of  the  case,  but  that 
it  was  a  proper  one  for  the  exercise  of  its 
judicial  discretion.  It  is  true,  as  stated  bjr 
Mr.  Barton,  that  Sir  John  Holt,  in  ax^gning' 
the  case,  said  "it  was  resolved  in  Evans 
A  Ascough's  Case,  Latch,  fol.  234,  and 
Dowdale's  Case,  in  6  Coke's  R.  348,  that 
lands  in  Ireland  shall  be  assets  to  satisfy  a 
bond  debt  here,  but  otherwise  of  lands  in 
Scotland;"  and  it  is  also  true  that  in  3 
Vin.  Abr.  141,  also  cited  by  Mr.  Barton,  the 
following  passage  appears :  '  *  Lands  in  Ire- 
land are  assets  to  satisfy  a  bond  debt  io 
England,  but  it  is  otherwise  of  huokds  in 
Scotland;"  to  which  passage  is  appended 
as  the  only  authority  on  which  it  rests  a 
reference  to  the  argument  of  Sir  John  Holt, 
in  1  Vem.    419,  "citing  it   as   resotred    in 
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Evana  &   Ascotigh's,    Latch  233,  and  Dow- 
dale's  Case,  6  Coke's  R.    348."    The  only 
authorities    for  the  passage  then,  are  the 
cases  cited   from   Latch   and  Coke.    These 
were   both   common   law  cases — the  former 
being  an  action  of  trespass  in  the  Court  of 
King's   Bench,    and   the  latter  of  debt  in 
the   Court  of  common   pleas :  and  nothing 
which  could  have  been  said  in  them, 
425      however   plainly     expressed,    *would 
have  been  regarded  as  authority   on 
the  question  of  the  jurisdiction  of  a  Court 
of    chancery    in    personam.     The   case   in 
Latch    was  decided   in  the  reign  of  James 
the  first ;  and  the  only  edition  of  the  report 
I  have  seen,  is  the  original  one  by  Walpole, 
written  in  Norman  French,    which  I  do  not 
understand.     I  cannot   therefore   undertake 
to  say,  what  was  said  in   the   case  in  rela- 
tion to  assets   by  descent,  or  in  what  con- 
nection it  was  said.     The  case  in  6  Coke 
348,    Dowdale's  Case,    was  decided    in   the 
same   reign.     But    nothing   was  said  in  it 
about  assets  by  descent  in  a   foreign  coun- 
try.    It  was  an  action  of  debt  against   an 
executor,    who   plead  plene  administravit. 
•  The  jury  found  that  there  were  assets,  but 
that  they  were  beyond  sea  or  in  Ireland.     It 
was  resolved,  **that  the  jurors  have  found 
the  substance  of  the   issue,    that  is  to  say, 
assets ;  and  the  finding  that  they  are  beyond 
sea  is  surplusage.     For  if  the  executors  have 
goods  of   the   testator's  in  any  part  of  the 
world,  they  shall  t>e  charged  in  respect  of 
them,  for  many  merchants  and  other  men, 
who  have  stocks  and  goods  to  a  great  value 
beyond  sea,  are  indebted  here  in  England ; 
and  God  forbid  that  those  goods  should  not 
be  liable  to  their  debts,  for  otherwise  there 
would  be  a  great  defect   in   the  law."    In 
Dowdale's  Case  the  question  was  as  to  the 
difference     between    local    and    transitory 
actions,    and    whether  a  jury    could    find 
transitory    things   in  another  country.     It 
was   necessary   for  the  parties  in  pleading 
to  name  a  certain   place    for  a  venue,  and 
the    question   in   the  case  was  whether  the 
evidence  of  the  parties  and  finding  of  the 
jury  must  be  literally  confined  to  the  place 
named  in  the  issue,  or  might   be  applied  to 
any   other   place.    It   was  in   reference  to 
that  question  that  it  was  said  by  counsel  in 
argument,  to  have  been  decided  in  an  action 
of  debt  against  an  heir  on  the  bond  of  his 
a.ncestor   in   which   the  defendant  pleaded 
'^nothing   by   descent,"    and   the  plaintiff 
averred  assets  by  descent  in  London, 
426       and  gave  in  evidence  assets  in  *Corn- 
wall,  that  the  jury  could  not  find  this 
loca.1  matter  in  a  foreign  country.    But  the 
Court*  in  answer  to   this  argument,    said: 
^  'Ood  forbid  but  that  the  jury  may  find  as- 
sets by  descent  in  any  other  country  within 
jg^ngriand;  for   the   law  is  that  the  plaintiff 
iri  snch  case  shall  have  in  execution  all  the 
lauds   which  the   heir  has,  and  perhaps  he 
]ia4S    lands   in   divers  countries;  and  there- 
fore,    although    one   place    be    named   for 
rieoessity,  yet  the  jury    may   find  all   that 
^vriiich  by  law  shall  be  chargeable   in   such 
in   what   town   or  county  soever  it 
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The  distinction  between  Ireland  and  Scot- 
land referred  to  arguendo,  by  Sir  John 
Holt,  was  founded  on  the  idea  that  seems 
at  that  time  to  have  existed,  that  Ireland 
being  a  ^ ^conquered  kingdom"  the  judg- 
ments and  decrees  of  the  English  Superior 
courts  could  be  enforced  by  them  in  that 
country.  And  therefore  Lord  Holt  said, 
"That  Ireland  hath  its  Courts  of  its  own 
by  grant  from  the  King ;  but  not  exclusive 
of  the  Eling's  Courts  here,  for  Ireland  is  a 
conquered  kingdom ;  and  a  decree  of  this 
Court  may  as  well  bind  land  in  Ireland,  as 
by  every  day's  practice  it  doth  lands  that 
lie  in  foreign  plantations :  and  for  prece- 
dents cited  the  case  of  a  scire  facias  brought 
in  the  chancery  here  to  repeal  a  patent  of 
lands  in  Ireland.  If  a  man  that  is  beneficed 
here  is  made  a  bishop  in  Ireland,  that  comes 
within  the  statute  of  H.  8,  against  plural- 
ities, and  shall  make  void  his  living  here 
in  Ireland;  and  it  was  resolved  in  Evans  & 
Ascough's  Case,  Latch,  fol.  233,  and  Dow- 
dale's Case,  6  Coke's  R.  348,  that  lands  in 
Ireland  shall  be  assets  to  satisfy  a  bond 
debt  here,  but  otherwise  of  lands  in  Scot- 
land." And  in  the  case  of  Sir  John  Fryer 
V.  Bernard,  2  P.  Wms.  261,  referred  to  in 
Raithby's  note  to  1  Vernon  76,  it  seems 
that  a  sequestration  was  awarded  by  the 
English  Court  of  chancery  against  defend- 
ant's real  and  pers9nal  estate  in  Ireland,  a 
sequestration  having  been'  first  taken  out 
in  England  and  returned  nulla  bona. 
427  *Now  it  is  not  pretended  by  anj' 
that  the  Courts  of  one  state  can  en- 
force their  judgments  in  another;  and 
therefore  in  a  suit  at  law  against  an  heir, 
land  descended  to  him  in  another  state 
cannot  be  regarded  as  assets  by  descent, 
because  the  writ  of  extendi  facias  cannot 
be  enforced  against  it.  But  the  question 
in  this  case  is  not  whether  land  descended 
in  another  state  can  be  regarded  as  *' as- 
sets by  descent,"  technically  speaking, 
here,  for  what  is  to  be  regarded  as  ' 'assets 
by  descent,"  in  a  technical  sense,  must  be 
only  such  as  are  made  so  by  our  own  law, 
and  as  are  within  the  reach  of  our  own 
Courts.  The  question  is  whether  a  trust 
created  by  or  under  the  laws  of  another 
state  can  be  enforced  against  a  trustee  re- 
siding here?  And  I  think  it  clearly  can. 
It  matters  not  whether  the  trust  be  created 
by  the  act  of  the  parties,  or  by  the  local 
law.  In  either  case  the  lex  loci  is  admin- 
istered. Nor  does  it  matter  that  the  trust 
relates  to  an  immovable  subject  in  another 
state,  provided  the  decree  does  not  invade 
the  jurisdiction  or  the  sovereignty  of  that 
state.  And  there  can  be  no  invasion  of 
that  jurisdiction  or  sovereignty  where  we 
only  require  our  own  resident  citizens  to  do 
that  which  if  voluntarily  done  would  be 
valid  in  that  state.  A  fortiori,  there  can 
be  none  where  the  subject  has  been  sold 
and  the  money  is  in  their  hands. 

As  to  the  statutes  of  5  George  II,  ch.  7, 
and  9  George  IV,  ch.  33,  mentioned  in 
Ramon  Assets,  8  Law  Lib.  158,  referred  to 
by  Mr.  Morson ;  they  were  not  passed  be- 
cause   they    were   considered    necessary  to 
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enable  an  English  Court  of  chancery  to 
enforce,  against  a  trustee  residing  in  its 
jurisdiction,  the  execution  of  a  trust  con- 
cerning foreign  land ;  nor  for  the  purpose 
of  giving  that  Court  any  jurisdiction  in 
regard  to  such  land  descending  to  a  person 
residing  in  its  Limits.  Those  statutes 
merely  make  real  estate  in  certain  colonies 
and  provinces  of  England  assets  by  de- 
scent for  the  payment  of  debts  generally ; 
instead     of    certain    specialty    debts 

428  *only  as  at  common  law ;  and  provide 
remedies    against   those  assets,  to  be 

had  in  the  colonial  and  provincial  Courts, 
and  not  the  Courts  of  England.  This  was 
a  mere  exercise  of  legislative  power  over 
a  part  of  the  British  dominions,  and  I  do 
not  see  how  it  can  affect  the  question  under 
consideration. 

I  will  now  proceed  to  consider  the  last 
question  arising  in  the  case ;  and  that  is, 

4thly.  Whether,  in  fact,  any  lands  in 
Kentucky  descended  from  Richard  Hoomes 
to  his  children ;  and  if  they  did,  whether 
they  were  not  forfeited  for  non-payment  of 
taxes ;  and  whether  such  of  them  as  were 
held  by  the  children  were  held  by  them  as 
purchasers  from  the  State  of  Kentucky, 
and  not  as  heirs  of  their  father? 

When  John  Hoomes  the  elder  died  in  1805, 
he  appears  to  have  been  entitled  to  18  or 
20,000  acres  of  land  in  Kentucky,  which,  as 
a  part  of  the  residuum  of  his  estate,  he 
charged  by  his  will  with  the  payment  of 
his  debts ;  and  the  surplus  of  which  he  de- 
vised to  his  five  children,  John,  William, 
Richard,  Armistead  and  Sophia,  **to  hold 
the  same  in  fee  simple  subject  to  the  con- 
dition or  contingency  to  which  their  other 
property  was  subject."  So  that  to  one  un- 
divided fifth  of  these  lands,  subject  to  the 
charge  aforesaid,  Richard  Hoomes  became 
entitled  as  devisee  of  John  Hoomes  the 
elder.  These  lands,  or  the  greater  part  of 
them,  seem  to  have  remained  undisposed  of 
at  the  death  of  Richard  Hoomes  in  1823; 
eighteen  years  after  the  death  of  his  father 
John  Hoomes.  The  appellant  contends 
that  the  portion  of  these  lands  to  which 
Richard  was  entitled  at  the  time  of  his 
death  descended  to  his  children,  and  became 
assets  by  descent  liable  for  his  debts  by  the 
law  of  Kentucky.  To  this  claim  several 
objections  are  made  by  the  appellees. 

1st.  They  insist  that  Richard   had  never 
any    actual   seisin   of   the   Kentucky 

429  lands.      That  by  the  common  *law  he 
could  not  be  the  stock  of  the  descent 

of  any  portion  of  the  said  lands  to  his  chil- 
dren, who  must  claim,  if  at  all,  under  the 
ancestor  last  actually  seised,  according  to 
the  maxim,  non  jus,  sed  seisina  facit  stipi- 
tem :  and  that  this  rule  of  the  common  law, 
so  far  as  appears  from  the  record,  is  still 
the  law  of  Kentucky. 

I  do  not  think  this  objection  is  well 
founded,  for  several  reasons.  1st.  I  think, 
as  was  said  by  the  Supreme  court  of  the 
United  States,  in  the  case  of  Green  v.  Liter, 
8  Cranch'sR.  229,  "that even  if,  at  common 
law,  an  actual  pedis  positio,  followed  up 
by  an  actual  perception  of  the  profits,  were 


necessary  to  maintain  a  writ  of  right,  (or, 
in  this  case,  to  constitute  a  stock  of  de- 
scent,) which  we  do  not  admit,  the  doctrine 
would  be  inapplicable  to  the  waste  and 
vacant  lands  of  our  country,  (such  as  were 
the  lands  in  Kentucky  owned  by  John 
Hoomes  the  elder  at  his  death).  The  com- 
mon law  itself  in  many  cases  dispenses 
with  such  a  rule ;  and  the  reason  of  the  rule 
itself  ceases  when  applied  to  a  mere  wilder- 
ness." And  I  therefore  think  that  if  John 
Hoomes  the  elder  was  seised  of  these  lands 
at  the  time  of  his  death,  and  they  were  not 
in  the  adverse  possession  of  others  at  the 
time  of  Richard  Hoomes's  death,  he  was 
sufficiently  seised  of  his  portion  of  them  to 
make  him  a  stock  of  descent  on  common 
law  principles  as  modified  by  the  condition 
of  the  country.  2dly.  If  John  Hoomes  the 
elder  was  seised  of  them  at  the  time  of  his 
death,  which  is  not  denied,  he  had  a  right 
to  devise  them  even  according  to  the  Eng- 
lish statute  of  wills,  and  his  devisees  be- 
came by  the  devise  seised  in  deed  without 
any  actual  pedis  positio,  or  taking  of  the 
esplees.  The  maxim  seisina  facit  stipitem 
is  inapplicable  to  such  a  case.  The  chil- 
dren of  Richard  Hoomes  must  take  his  por- 
tion of  the  lands  as  his  heirs,  or  not  at  all. 
They  cannot  take  it  as  heirs  at  law  of  John 
Hoomes  the  elder,  because  it  was  effectually 

devised   by  him  to  Richard.     The  de- 
430      vise  ^roke  the  descent.     Suppose  the 

devise  had  been  to  a  stranger  instead 
of  a  son,  the  heirs  of  the  stranger  could  not 
claim  under  the  testator  as  a  stock  of  de- 
scent, and  could  only  claim  by  inheritance 
from  their  father.  The  law  having  author- 
ized the  devise,  the  estate  thereby  conferred 
was  as  perfect  as  if  it  had  been  conferred 
by  the  common  law  feoffment  with  livery 
of  seisin.  The  will  operates  like  a  deed  of 
bargain  and  sale  or  other  conveyance  under 
the  statute  of  uses,  by  virtue  of  which  the 
bargainee  has  a  complete  seisin  in  deed, 
without  actual  entry  or  livery  of  seisin. 
3dly.  It  is  proved  by  Hemdon,  and  \iroald 
have  been  presumable  if  not  proved,  for 
reasons  which  I  have  before  stated,  that 
the  statute  of  descents  of  Kentucky  is  sim- 
ilar to  the  statute  of  descents  of  Virginia, 
in  declaring  ^'that  henceforth  when  any 
person  having  a  title  to  any  real  estate  of 
inheritance,  shall  die  intestate  as  to  snch 
estate,  it  shall  descend,"  &c.  I  think  that 
*^the  common  law  rule,  seisina  facit  stipi- 
tem, may  now  therefore  be  regarded  as 
abrogated  in"  Kentucky  as  weU  as  *^in 
Virginia;"  and  that  there  as  well  as  here, 
^^  having  title  to  any  real  estate,  is  alone 
sufficient  to  make  the  intestate  the  root  of 
the  inheritance."  1  Ivomax'sDig.  594,  {  2. 
2dly.  They  insist  that  none  of  these  lands 
have  come  to  their  hands,  except  635  aicres, 
which  they  contend  was  afterwards  for- 
feited for  non-payment  of  taxes  and  sold 
and  conveyed  by  the  agent  of  tiie  state  to 
Richard  H.  Hoomes,  one  of  the  heirs  of 
Richard  Hoomes,  who  thereby  acquired  '^a 
title  in  the  said  lands  by  purchase  from 
the  state,  and  not  by  descent  from  his  an- 
cestor. '  * 
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The  answer  of  the  appellees,  the  heirs  of 
Richard  Hoomes,  to  the  supplemental  bill 
of  the  appellant,  expressly  admits,  that  on 
the  6th  of  May  1833,  2726  acres  of  these 
Kentucky  lands  were  divided  among  the 
parties   entitled  thereto   by  commissioners 

appointed  for  the  purpose;  and  that 
431      635  acres  thereof  were  allotted  to  *the 

said  heirs  of  Richard  Hoomes,  of 
which  75  acres  were  apportioned  to  Wil- 
liamson Tally  as  compensation  for  his 
services  in  procuring'  the  same  to  be  divided 
and  allotted.  They  further  say  that  from 
the  best  information  they  have  been  able 
to  obtain,  the  land  allotted  to  them  did  not 
exceed  the  value  of  1  dollar  25  cents  per 
acre ;  and  that  they  did  not  realize  from 
their  sale  a  greater  sum.  They  further 
say  they  have  good  reason  to  believe  that 
other  lands  in  the  State  of  Kentucky  were 
in  the  seisin  and  possession  of  their  grand- 
father John  Hoomes,  but  such  have  never 
come  to  their  possession. 

Now  here  is  a  solemn  admission,  that 
635,  minus  75,  acres  of  these  lands  have  not 
only  come  to  their  hands,  but  been  by  them 
converted  into  money.  To  be  sure,  they 
*  insist  that  these  lands  were  derived  by 
them  under  the  will  of  their  grandfather, 
and  were  not  inherited  from  their  father.*' 
But  this  is  a  question  of  law  about  which  I 
think,  and  have  endeavoured  to  shew,  they 
are  mistaken ;  at  least  as  to  so  much  of  the 
land  as  their  father  was  entitled  to  at  the 
time  of  his  death ;  for  they  were  themselves 
entitled  to  a  portion  of  it  as  contingent 
devisees  of  their  grandfather,  according  to 
the  decision  of  this  Court  in  the  case  re- 
ported in  1  Grattan. 

How  is  the  force  of  this  admission  to  be 
avoided,  if  I  am  right  on  the  question  of 
law  aforesaid? 

After  the  answer  had  been  written  and 
signed,  an  addition  was  made  thereto  to 
the  following  effect:  '^Your  respondents 
beg  leave  further  to  state  to  your  honour, 
a  fact  omitted  to  be  stated  in  the  body  of 
their  answer ;  that  is  to  say,  that  on  the 
day  of  1842,  a  certain  tract  of  land 

containing  2086  acres,  and  situated  in  the 
county  of  Anderson  and  State  of  Kentucky, 
and  entered  for  taxation  in  the  name  of 
John  Hoomes,  was  struck  off  to  the  State 
of  Kentucky  for   the   non-payment  of    the 

tax  due  thereon ;  which  said  land  was 
432      afterwards,  *to  wit,    on    the   21st   of 

May  1845,  sold  and  conveyed  by  John 
Draffin,  agent  for  the  commonwealth,  to 
jrour  respondent  Richard  H.  Hoomes,  by 
the  name  of  Richard  Hoomes,  for  the  sum 
of  80  dollars  71  cents,  b^^  reason  whereof 
the  title  to  the  said  land  became  vested  in 
him  as  purchaser  from  the  State  of  Ken- 
tucky. Your  respondents  believe,  and 
therefore  aver  and  charge,  that  the  said 
2066  acres  are  the  same  lands,  or  parcel  of 
the  same  lands,  mentioned  in  the  report  of 
commissioners  McBrayer  and  Herndon  men- 
tioned in  this  answer ;  all  which  will  more 
fully  and  at  large  appear  by  reference  to 
a.  11  attested  copy  of  the  said  report,  and  a 
like    copy   of  the  said  deed   filed  with  this 


answer   and    prayed   to   be    taken   as  part 
thereof." 

The  Circuit  court  was  of  opinion,  and  the 
appellees'  counsel  contend,  that  the  2086 
acres  above  mentioned  were  in  fact,  as  be- 
lieved by  the  said  respondents,  to  be  parcel 
of  the  2726  acres  which  were  divided  as 
aforesaid — while,  on  the  other  hand,  the 
counsel  for  the  appellant  contend  that  they 
are  different  lands.  The  respondents  were 
not  themselves  certain  that  they  are  the 
same  lands,  but  only  believed  so;  and  on 
that  account,  as  well  as  on  account  of  the 
doubt  in  which  the  evidence  leaves  the 
question,  it  would  have  been  proper,  I 
think,  to  have  referred  it  to  a  commissioner, 
even  if  the  right  of  the  appellant  to  relief 
had  depended  upon  it. 

But  does  the  right  of  the  appellant  to  re- 
lief depend  upon  the  question  whether  they 
are  the  same  or  different  lands.  Suppose 
they  are  the  same  lands ;  what  effect  can 
that  fact  have  on  the  rights  of  the  parties? 
None,  I  conceive;  unless  it  be  to  make  the 
land  which  was  allotted  to  the  heirs  of 
Richard  Hoomes  as  aforesaid,  chargeable 
with  a  due  proportion  of  the  80  dollars  and 
71  cents,  paid  by  Richard  H.  Hoomes  in 
discharge  of  the  arrears  of  tax  due  upon 
the  2086  acres  sold  and  conveyed  by  the 
agent  of  the  State  of  Kentucky  for  the  non- 
payment of  the  tax  due  thereon  as 
433  ^aforesaid.  The  2726  acres  of  land 
aforesaid  had  come  to  the  hands  of 
the  parties,  and  been  divided.  Arrears  of 
taxes  are  suffered  to  accrue  thereon ;  and 
in  1842,  nine  years  after  the  division,  they 
are  struck  off  to  the  state  for  non-payment 
of  the  taxes.  In  1845,  twelve  years  after 
the  division,  they  are  sold  and  conveyed  by 
the  agent  of  the  state,  for  the  ^* amount  of 
tax,  interest  and  charges  due  thereon,  to 
Richard  H.  Hoomes  one  of  the  heirs  of 
Richard  Hoomes.  I  am  now  supposing  that 
they  are  in  fact  the  same  lands.  Can  these 
heirs  now  say  that  their  responsibility  for 
these  lands  as  assets  by  descent  was  dis- 
charged by  this  forfeiture  and  sale,  and 
conveyance  to  one  of  them?  Had  that  one 
any  right  to  redeem  these  lands  from  for- 
feiture, or  purchase  them  for  his  own  ben- 
efit, in  exclusion  of  his  co-parceners?  If 
he  had  any  such  right,  did  he  do  it?  Is 
there  any  pretension  that  they  or  their  as- 
signs have  surrendered  the  land  to  him ;  or 
accounted  to  him  for  the  .proceeds  of  sale? 
Or  paid  to  him  anything  more  than  their 
aliquot  portions  of  the  said  sum  of  80  dol- 
lars and  71  cents,  if  even  they  have  paid 
that?  The  probability,  from  the  pleadings 
and  the  evidence,  is  that  Richard  H.  Hoomes 
went  out  to  Kentucky  to  look  after  these 
lands  as  agent  for  the  heirs  of  his  father 
or  grandfather ;  and  finding  that  2086  acres 
of  land  standing  on  the  tax  book  in  the 
name  of  his  grandfather  had  been  struck 
off  to  the  state,  he  redeemed  or  purchased 
it  from  the  agent  of  the  state  by  paying 
the  amount  of  tax  &c.  due  thereon.  He 
and  his  principals  and  co-heirs  probably 
doubted  whether  it  was  the  same  land  or 
not,  which  had  been  divided  between  them. 
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But,  whether  the  same  land  or  not,  it  was 
prudent  to  redeem  it,  and  obtain  a  convey- 
ance from  the  state.  For  if  it  was  the 
same  land,  their  title  to  what  they  had  al- 
ready obtained  would  be  thus  confirmed. 
And  if  it  was  different  land,  they  would 
thus  obtain  so  much  more.  Whether  it  was 
the  same  or  different   land,  seems  to 

434  have  been  regarded  *by  the  appellees 
as    a   question    of   little  importance; 

for,  in  the  preparation  of  the  body  of  their 
answer,  they  overlooked  it  altogether,  and 
acknowledged  themselves  unconditionally 
to  have  received  635,  minus  75,  acres  of  the 
land. 

Without  pursuing  this  examination  any 
further,  I  am  very  decidedly  of  opinion  that 
the  Court  below  should  not  have  dismissed 
the  appellant's  bill  for  want  of  proof  of 
assets  descended  to  the  appellees  from  their 
father  in  Kentucky ;  but  that,  it  appearing 
from  the  evidence  that  18  or  20,000  thousand 
acres  of  land  in  that  state  actually  belonged 
to  John  Hoomes  the  elder  at  the  time  of 
his  death;  that  though  much  the  larger 
portion  of  it  appears  to  have  been  forfeitcMl 
for  non-payment  of  taxes,  yet  these  taxes 
all  accrued,  not  only  since  the  death  of 
John  Hoomes  the  elder  in  1805,  but  since 
the  death  of  Richard  Hoomes  in  1823 ;  that 
the  heirs  of  John  Hoomes  the  elder  and  of 
Richard  Hoomes,  have  by  their  agents  from 
time  to  time  looked  after  these  lands,  and 
surveyed,  divided  and  made  sales  of  portions 
of  them ;  it  should  have  been  referred  to  a 
commissioner  of  the  Court  to  enquire,  as- 
certain and  report  what  lands  in  Kentucky 
descended  from  Richard  Hoomes  to  his  heirs 
at  law,  and  came  to  their  possession ;  and 
the  value  and  disposition  which  h^s  been 
made  thereof;  and  how  much  has  been  or 
is  to  be,  and  when,  received  by  them  for 
the  said  lands,  or  such  part  thereof  as  may 
have  been  sold  by  them,  or  for  the  rents 
and  profits  of  any  of  the  said  lands ;  and 
what  expenses  have  been  necessarily  in- 
curred by  them  in  looking  after,  obtaining 
possession  of,  dividing  and  selling  the  same 
and  collecting  the  proceeds  of  sale;  and 
any  other  facts  which,  in  the  opinion  of 
the  Court  below,  might  have  been  neces- 
sary to  shew  what  benefit  the  heirs  of  Rich- 
ard Hoomes  have  derived  from  his  land  in 
Kentucky.  To  the  extent  of  that  benefit, 
I  think  they  are,  in  equity,  bound  to  in- 
demnify the  appellant  against  the  re- 

435  covery  from   him  of  *that  portion  of 
the  land  warranted  by  their  father,  to 

which  this  Court  has  decided  them  to  be 
entitled  as  purchasers  under  the  will  of 
their  grandfather,  and  of  the  rents  and 
profits  thereof.  If  the  amount  of  that  ben- 
efit is  equal  to,  or  greater  than,  the  value 
of  the  said  portion,  and  its  rents  and  profits ; 
then  the  said  recovery  should  be  altogether 
barred  and  enjoined.  But  if  the  amount  oi 
that  benefit  is  less  than  that  value,  the  por- 
tion of  the  warranted  land  to  which  the 
appellees  are  entitled  should  be  subject  to 
a  charge  for  the  said  amount,  and  if  the 
same  be  not  paid  in  a  reasonable  time, 
should  be  sold  for  its  payment. 


Under  the  statute  of  1798  of  Kentucky, 
which  we  have  seen  is  similar  to  1  Rev. 
Code,  ch.  99,  {  21,  if  the  warranted  land 
were  situate,  and  the  suit  to  recover  it  were 
pending,  in  that  state,  the  heirs  would  be 
bound  for  the  value  of  the  lands  to  them 
descended.  So  that  if  at  the  death  of  the 
ancestor  the  lands  descended  were  of  greater 
value  than  the  land  warranted,  the  title  of 
the  warrantee  and  his  assigns  would  then 
be  good  against  the  heirs  of  the  warrantor, 
and  could  not  be  defeated  by  the  forfeiture 
of  the  land  descended  for  non-payment  of 
taxes  thereafter  accruing,  nor  by  any  dis- 
parity that  might  thereafter  arise  between 
the  relative  value  of  the  land  descended  and 
the  land  warranted.  It  was  contended  bj 
Mr.  Morson  that  heirs  are  not  bound  to  paj 
taxes  for  the  benefit  of  creditors,  and  that 
if  by  non-payment  of  taxes  the  descended 
land  is  forfeited  the  heirs  will  not  thereby 
become  liable  to  creditors  for  the  value  of 
the  land.  This  may  be  so,  as  a  general 
rule  at  least.  But  where  there  are  no  un- 
satisfied creditors  of  the  ancestor  except 
the  warrantee ;  and  he  becomes  a  creditor 
by  a  breach  of  the  warranty  occasioned  bj 
the  recovery  of  the  land  from  him  by  the 
heirs,  I  think  the  period  of  the  ancestor's 
death  is  that  at  which  the  rights  of  the 
parties  become  fixed,  and  the  relative  values 
of  the  land  descended  and  warranted 
436  *are  to  be  ascertained,  under  the  pro- 
visions of  the  statute  above  men- 
tioned. It  would  be  too  strict  however 
to  apply  the  latter  rule  to  this  case.  The 
heirs  resided  in  Virginia,  and  the  lands 
were  wild  and  uncultivated,  and  scattered 
over  the  State  of  Kentucky.  The  quantity 
and  locality  of  the  lands  were  probably  un- 
known to  the  heirs,  who  were  infants  at 
their  father's  death;  and  cannot  properly 
be  considered  as  in  default,  by  suffering 
any  of  the  lands  to  be  forfeited  for  non- 
payment of  taxes,  or  by  not  having  after- 
wards redeemed  them  from  forfeiture.  The 
appellant  is  seeking  to  enforce  an  equity 
against  the  heirs,  and  the  just  measure  of 
that  equity  cannot  exceed  the  benefit  de- 
rived by  them  from  the  Kentucky  land. 
But  while  on  the  one  hand  the  heirs  should 
not  be  charged  with  the  value  of  such  ol 
the  said  land  as  may  have  been  lost  by  for- 
feiture; so  on  the  other  they  should  be 
charged  with  any  rents  and  profits  which 
may  have  been  received  by  them  on  account 
of  the  said  land.  For  though,  as  the  taw 
has  been  settled  in  Virginia,  heirs  are  not 
bound  for  rents  and  profits  accruing  before 
a  judgment  or  decree  has  been  rendered 
against  them,  yet  as  in  this  case,  we  are 
departing  from  the  letter  of  the  Kentucky 
statute  of  1796  for  the  purpose  of  doing 
equity  between  the  parties ;  and  as  an  ac- 
count has  been  decreed  against  the  appel- 
lant in  the  Court  below  for  rents  and  profits; 
it  would  seem  to  be  just  and  right  that  a 
corresponding  account  of  rents  and  profits 
received  by  the  heirs  should  also  be  taken. 
Otherwise,  if  the  heirs  were  entitled  to  re- 
cover, but  were  not  accountable  for,  rents 
and  profits,  they  might,   by  delaying  their 
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snit  ttntil  the  amount  of  rents  and  profits 
of  the  warranted  land  was  equal  to  the  value 
of  the  land  descended,  recover  the  whole  of 
the  warranted  land ;  whereas,  if  they  had 
sued  immediately  after  the  ancestor's  death, 
they  might  have  been  barred  of  any  recovery 
whatever.     If  the  heirs  prefer  to   account 

for  the  value  of  all  the  land  descended, 
437      ^instead  of  the  value  of  such   of  it  as 

has  come  to  their  hands,  with  rents 
and  profits  actually  received,  of  course  they 
have  a  right  so  to  account.  But  I  imagine 
they  would  greatly  prefer  to  account  for 
the  value  of  the  descended  land  which  has 
come  to  their  hands,  with  rents  and  profits 
actually  received,  and  interest  on  the  price 
of  such  as  they  may  have  sold.  Indeed  I 
doubt  whether  any  rents  and  profits  have 
been  actually  received  by  them.  But  if 
any  have,  it  is  right  they  should  account 
for  them. 

But  it  is  contended  by  the  counsel  for  the 
appellees  that  as  the  assets  of  Richard 
Hoomes  were  marshalled  in  a  suit  in  Caro- 
line, which  was  commenced  in  1826  and 
ended  in  1842,  the  style  of  which  was  Col- 
lins V.  Garrett ;  and  as  the  creditors  in  that 
suit  were  not  entirely  satisfied;  they,  if 
any  creditors  of  Richard  Hoomes,  and  not 
the  appellant,  are  entitled  to  charge  the 
appellees  for  the  value  of  the  Kentucky 
lands  descended  to  the  latter.  The  answer 
to  this  objection  is,  that  a  final  decree  waR 
rendered  in  that  suit  in  1842.  That  the  ap- 
pellant was  not  a  party  to  that  suit,  not 
considering  himself  a  creditor  until  the  de- 
cision of  the  case  in  1  Gratt.  302,  in  1844, 
and  is  therefore  not  bound  by  the  decree. 
That  by  the  Kentucky  statute  of  1798,  the 
heirs  are  bound  for  the  value  of  any  land 
descended  to  them,  and  if  this  charge  be 
not  in  its  nature  paramount  to  the  claims 
of  all  other  creditors  of  the  ancestor,  it 
would  seem  at  least  to  be  good  against  any 
claims  which  may  not  have  been  asserted 
before  such  charge  is  enforced  by  judgment 
or  decree.  And  that  at  all  events  the  ap- 
pellant would  be  entitled  to  recover  out  of 
the  Kentucky  assets  a  proportion  of  his 
claim  equal  to  that  which  other  creditors  of 
equal  degree  have  recovered  of  their  claims 
ont  of  the  Virginia  assets,  before  they  could 
participate  with  him  in  the  application  of 
the  former;  which  would  doubtless  give  to 
him  the  whole  of  the  Kentucky  assets. 
438  *I  have  now  considered  all  the  ques- 

tions presented  by  the  record.  My 
opinion  has  been  protracted,  perhaps,  to 
too  great  length.  But  the  number,  novelty, 
difficulty  and  importance,  of  the  questions 
involved,  and  the  fullness  and  ability  with 
which  they  were  discussed  by  the  counsel 
on  both  sides,  seemed  to  render  a  long 
opinion  necessary. 

ALLEN,  J.  I  am  of  opinion,  that  the 
lieirs  cannot  be  called  to  account  in  u  Vir- 
£^inia  Court  for  real  estate  descended  to 
them  in  another  state,  unless  it  shall  appear 
that  the  heirs  have  disposed  of  the  land  and 
X'eceived  the  proceeds.  That  as  to  immov- 
able property  the   lex  rei  sitae  controls,  and 


t : 


if  subjected  to  the  debts  of  the  ancestor, 
it  must  be  by  the  laws  and  through  the 
tribunals  of  the  country  where  it  lies. 
That  the  mode  of  proceeding  being  in  rem, 
to  subject  the  thing  itself,  the  Courts  of  a 
foreign  jurisdiction  can  take  no  cognizance 
of  it ;  nor  would  the.  Courts  of  the  local  ju- 
risdiction, in  a  proceeding  by  creditors  to 
subject  the  property  itself  in  the  mode  pre- 
scribed by  the  local  law,  pay  any  respect 
to  a  proceeding  in  a  foreign  jurisdiction 
against  the  heir  personally. 

I  am  further  of  opinion,  that  it  is  not  in- 
cumbent on  the  heir  to  redeem  for  the  benefit 
of  creditors  waste  lands  descended  to  him, 
and  which  may  have  been  forfeited  for  taxes 
accrued  either  before  or  after  the  death  of 
the  ancestor ;  and  that  if  such  forfeited  land 
be  thereafter  sold  for  the  non-payment  of 
taxes,  it  is  competent  for  the  heir  to  pur- 
chase and  hold  as  any  other  purchaser. 

And  being  of  opinion,  that  it  does  not 
appear  that  the  heirs  have  received  any 
thing  from  the  Kentucky  lands  descended, 
except  in  respect  to  lands  as  to  which  the 
descent  was  broken  by  a  sale  for  taxes,  I 
should  on  that  ground  be  for  affirming  the 

decree. 
439         *On  the  other  questions  involved,  I 

think  the  covenants  in  the  deed  bound 
the  heirs,  and  that  the  recovery  referred  to 
constituted  a  breach,  and  that  the  covenants 
run  with  the  land;  and  that  the  assignee, 
by  deed  of  the  whole  or  a  portion  thereof, 
is  entitled  to  the  benefit  of  the  covenants, 
and  may  recover  for  the  breach. 

The  decree  was  as  follows : 

A  majority  of  the  Court  is  of  opinion. 

First.  That  the  covenant  of  Richard 
Hoomes  in  the  deed  to  Samuel  A.  Apperson, 
in  the  proceedings  mentioned,  extends  to 
the  claim  of  the  children  of  said  Richard, 
which  was  sustained  by  this  Court  in  the 
case  of  Dickinson  v.  Hoomes,  1  Gratt.  302 ; 
and  will  therefore  be  broken  by  an  eviction 
under  said  claim. 

Secondly.  That  it  is  a  covenant  running 
with  the  land ;  and  the  appellant,  as  as- 
signee of  a  portion  thereof  by  a  regular 
chain  of  conveyances,  is  entitled  to  the 
benefit  of  the  said  covenant  for  his  indem- 
nitv  against  the  said  claim. 

Thirdly.  That  as  by  the  law  of  Kentucky, 
as  it  existed  at  the  death  of  said  Richard 
Hoomes,  and  still  continues  to  exist,  lands 
in  that  state  descending  from  an  inttfbtate 
can  be  subjected  to  the  payment  of  his  debts, 
by  proceedings  either  in  law  or  chancery ; 
and  *4f  the  deed  of  an  alienor  doth  mention 
that  he  and  his  heirs  be  bound  to  warranty, 
and  if  any  heritage  descend  to  the  de- 
mandant of  the  side  of  the  alienor,  then  he 
shall  be  barred  for  the  value  of  the  heritage 
that  is  to  him  descended;"  a  Court  of 
equity  of  this  state  may  compel  the  children 
of  said  Richard  Hoomes,  residing  within 
its  jurisdiction,  to  account  for  any  lands  in 
Kentucky  descended  to  them  as  his  heirs, 
as  a  trust  subject  for  the  payment  of  his 
debts.  And  although  a  Court  of  ec^uity  of 
one  state,  in  the  exercise  of  a  sound  judicial 
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discretion,  may  in  some  cases  decline 
to  act  on  ^persons  residing^  or  found 
within  its  jurisdiction,  where  the 
subject  sought  to  be  a£Fected  is  situated  in 
another  state ;  jet,  in  this  case,  it  would 
be  an  exercise  of  sound  judicial  discretion 
on  the  part  of  the  Circuit  court  of  Caroline 
to  compel  the  said  heirs,  as  a  condition  of 
the  relief  they  are  seeking  as  aforesaid 
against  the  appellant,  to  account  to  him, 
so  far  as  may  be  necessary  for  his  indem- 
nity against  the  breach  of  said  covenant, 
for  any  benefit  they  may  have  received 
from  any  land  in  Kentucky  descended  to 
them  from  the  said  Richard. 

Fourthly.  That  it  appearing  to  the  Court 
that  John  Hoomes  the  elder,  was  entitled 
at  his  death  to  eighteen  or  twenty  thousand 
acres  of  land  in  Kentucky,  to  one  fifth  of 
which  the  said  Richard  became  entitled  as 
devisee  of  the  said  John,  and  remained  so 
entitled  at  the  death  of  him  the  said  Rich- 
ard in  1823;  the  said  one  fifth  descended 
from  the  said  Richard  to  his  said  children. 
And  although  it  further  appears  to  the 
Court,  that  the  greater  part  of  these  lands 
were  forfeited  to  the  State  of  Kentucky  for 
non-payment  of  taxes  accruing  thereon 
after  the  death  of  said  Richard,  and  so  may 
be  forever  lost  to  the  said  heirs;  and  al- 
though it  would  be'  too  *  strict,  under  the 
circumstances  of  this  case,  to  hold  the  said 
heirs  accountable,  as  for  assets  by  descent, 
for  the  value  of  any  lands  so  lost ;  yet,  as 
it  appears  that  a  portion  of  said  lands  has 
actually  come  to  the  hands  of  the  said  heirs, 
and  been  by  them  converted  into  money ; 
and  that  they  may  yet  be  entitled  to  other 
portions  of  them ;  the  said  Circuit  court,  in- 
stead of  dismissing  the  bills  of  the  appel- 
lant, should  have  directed  one  of  its  com- 
missioners to  enquire,  ascertain  and  report 
what  lands  in  Kentucky  descended  from 
the  said  Richard  to  his  heirs,  and  have 
come  to  their  hands  or  been  sold  by  them, 
and  the  value  or  amount  of  sales  thereof ; 
what  rents  and  profits,  if  any,  have  been 
received  by  them  on  account  of  any  of 
441  the  said  lands ;  when  any  such  ^amount 
of  sales,  or  rents  and  profits  were  so 
received ;  what  expenses  have  been  incurred 
by  them  or  any  of  them  in  redeeming,  ob- 
taining possession  of,  surveying,  dividing 
or  selling  any  of  the  said  lands,  or  collecting 
the  rents  and  profits  or  proceeds  of  sale  of 
any  of  them;  and  any  other  facts  which 
may,  in  the  opinion  of  the  said  Circuit 
court,  be  necessary  to  ascertain  the  extent 
of  any  benefit  received  by  the  said  heirs 
from  the  said  lands.  And  if  it  should  ap- 
pear that  the  amount  of  said  benefit  is  equal 
to,  or  greater  than,  the  value  of  the  land 
which  the  said  heirs  are  entitled  to  recover 
of  the  appellant,  and  the  rents  and  profits 
thereof,  they  should  be  altogether  barred 
and  enjoined  from  such  recovery.  But  if 
the  said  amount  should  be  less  than  the 
said  value,  rents  and  profits,  then  the  pay- 
ment of  the  same  by  them  to  him  should  be 
made  a  condition  of  their  said  recovery ; 
and  unless  such  payment  be  made  in  a  rea- 
sonable   time,    the  said   land,    or  so  much 


thereof  as  may  be  necessary,  should  be  sold 
therefor. 

Therefore  it  is  considered,  that  the  said 
decree  is  erroneous ;  that  it  be  reversed  and 
annulled  with  costs :  and  that  the  cause  be 
remanded  to  be  further  proceeded  in  on  the 
principles  above  indicated. 


442  *Trice  v,  Cockran. 

January  Term,  1868,  Richmond. 
[56  Am.  Dec.  151.} '      ' 
(Absent  Caselu  J.) 

I.  PlMdini:  and  Prsctloe— Sale  of  Cli«ttiel»— BrMCli  of 
Warranty  of  Soandneaa— Case.— Case  is  a  proper 
remedy  for  the  breach  of  an  express  warranty  of 
soundness  of  a  slave  or  other  personal  chattel 
sold. 

a.  Samo— 3amo  Same— Sclontor.*— In  case  for  the 
breach  of  a  warranty  of  soundness  of  a  perK>nal 
chattel,  it  is  not  necessary  to  allege  the  defend- 
ant's knowledflre  of  the  unsoandness:  And  if  it  Is 
alleged,  it  is  not  necessary  to  prove  iL 

B.  F.  Cockran  instituted  an  action  upon 
the  case  against  Greorge  W.  Trice  in  the 
Hustings  court  of  the  city  of  Richmond, 
and  filed  a  declaration  containing^  two 
counts.  The  first  count  charged  that  the 
defendant  falsely  and  fraudulently  induced 
the  plaintiff  to  purchase  of  him  a  slave, 
* '  by  then  and  there  falsely  and  fraudulently 
warranting  the  said  slave  to  be  sound,*' 
when    in   fact  the  said  slave  was  unsound. 

The  principal  case  is  cited  in  Boyles  v.  Overby,  U 
Oratt  205. 

«Pleadlnff  and  Practice— Sale— Action  for  Breach  of 
Warranty— Scienter.— In  Sbippen  v.  Bowen.  7  Sup.  Cl 
Rep.  1288, 123  U.  S.  575,  It  is  said:  'In  Schnchardt  t. 
Aliens.  1  Wall.  860,  368,  which  was  an  action  on  the 
case  for  a  false  warranty  on  the  sale  of  certain 
flToods,— the  declaration  also  containing  a  count  for 
deceit,— the  court  said  that  it  was  now  well  settled, 
both  in  EnflTllsh  and  American  jarlspmdence.  that 
either  case  or  assumpsit  would  lie  for  a  false  war> 
ranty,  and  that,  'whether  the  declaration  be  in  as- 
sumpsit or  tort,  it  need  not  aver  a  scienter:  and.  if 
the  averment  be  made,  it  need  not  be  proved. '  It  was 
also  said  that,  'if  tbe  declaration  be  in  tort,  counts 
for  deceit  may  be  added  to  the  special  counts,  and  a 
recovery  may  be  had  for  the  false  warranty  of*  for 
the  deceit,  according  to  the  proof.  Either  will  sasr 
tain  the  action.'  See  also,  Dushane  v.  Benedict.  190 
U.  S.  680.  anU,  096.  In  1  Chit.  PL  187,  the  author  says 
that  case  or  assumpsit  may  be  supported  for  a  false 
warranty  on  the  sale  of  sroods,  and  that.  In  an  ac- 
tion upon  the  case  in  tort  for  a  breach  of  a  warranty 
of  SToods,  the  scienter  need  not  be  laid  in  the  declara- 
tion, nor,  if  charged,  could  it  be  proved.  *  In  Lassiter 
V.  Ward,  11  Ired.  444,  Ruffem,  C.  J.,  citiufir  Stuart  v, 
Wil]cin8,  1  Donff.  18,  and  Williamson  v.  AlUson.  t 
East  446,  said:  It  was  accordingly  there  held  that 
the  declaration  misrht  be  in  tort,  without  allerinc-  a 
scienter,  and,  if  it  be  alleged  in  addition  to  the  war- 
ranty, that  it  need  not  be  proved.  The  doctrine  of 
the  case  is  that,  when  there  is  a  warranty,  that  is  the 
flfist  of  the  action,  and  that  it  is  only  when  there  is 
no  warranty  that  a  scienter  need  be  alleged  or  proved. 
It  is  nearly  a  half  century  since  the  decision,  and 
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and  died  of  the  disease  then  upon  him,  and 
that  the  plaintiff  had  sustained  damagfe  to 
the  amount  of  500  dollars,  for  medical  at- 
tendance, &c.,  and  concludes  with  an  aver- 
ment in  the  following  words:  **And  so  the 
plaintiff  saith,  that  the  said  defendant 
falsely  and  fraudulently  deceived  him,  the 
said  plaintiff,  in  the  sale  of  the  said  slave 
as  aforesaid."  , 

The  second  count  charges,  that  the  de- 
fendant being  possessed  of  the  slave,  and 
well  knowing  that  he  was  unsound,  *^did 
nevertheless  falsely,  fraudulently  and  de- 
ceitfully, then  and  there,  represent  the  said 
last  mentioned  slave  to  be  sound,  and  did, 
then  and  there,  by  means  of  the  said  false, 
fraudulent   and    deceitful    representations, 

induce  the  said  plaintiff  to  buy  the 
443      said  *slave   of   the  said  defendant." 

It  then  charges  the  unsoundness  of 
the  slave,  and  his  consequent  death  and 
damage  to  the  plaintiff. 

To  this  declaration  the  defendant  de- 
murred generally,  and  pleaded  **not  guilty," 
and  there  was  joinder  in  the  demurrer  and 
issue  on  the  plea.  The  Court  overruled  the 
demurrer,  and  the  case  was  tried  upon  the 
plea. 

Upon  the  trial  the  plaintiff  offered  evi- 
dence of  the  unsoundness  of  the  slave  and 
his  death,  and  exhibited  and  proved  a  bill 
of  sale  for  him  under  seal,  by  the  defend- 
ant, containing  a  warranty  of  the  sound- 
ness. 

The  defendant  offered  evidence  to  prove 
that  the  slave  was  placed  by  the  defendant 
in  the  hands  of  an  auctioneer  in  Richmond 
to  be  sold,  and  that  at  the  time  he  so  placed 
him  with  the  auctioneer,  the  defendant  told 
him  that  he  had  been  sold  before  he  became 
the  property  of  the  defendant,  and  was  re- 
turned by  the  purchaser  because  he  was  be- 
lieved to  be  unsound,  and  that  he,  the 
auctioneer,  must  not  sell  him  to  any  one 
without  making  that  fact  known  to  him ; 
that  the  slave  remained  for  some  time  at 
the  auction  house  in  Richmond,  where  he 
was  seen  by  all  the  dealers,  and  among 
them  the  plaintiff,    and   finally   he  was  ex- 
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dorinff  tliat  period  the  point  has  been  considered  at 
rest,  and  many  actions  bave  been  broufirht  in  tort  as 
well  as  ex  eontractu  on  false  warranties.*   And  so  in 
House  v.  Fort«  4  Blackf.   298,  204,  it  was  said  that 
'tbe  breacb  of  an  express  warranty  is  of  itself  a 
valid  firronnd  of  action,  whether  the  snit  be  founded 
on  tort  or  on  contract;  and  that,  'in  the  action  on 
tort,  the  forms  of  the  declaration  are  that  the  de- 
fendant falsely  and  fraudulently  warranted,  etc., 
1>nt  the  words  falsely   and  fraudulently,  in  such 
cases,  are  considered  as  only  matters  of  form.' 
But  as  to  the  tcienter  the  court  said,  'that  is  not  nec- 
essary to  be  laid,  when  there  is  a  warranty,  thonsrh 
tlie  action  be  in  tort;  or,  if  the  tcienter  be  laid,  in 
such  a  case  there  is  no  necessity  of  proviufir  it* 
See  also.  HiUman  v.  Wilcox,  80  Me.  170;  Osgood  t. 
r^wis,  2  Har.  &  G.  49S,  690:  Trice  v.  Cockran,  8  Oratt. 
400:  Oresham  y.  Postan,  2  Car.  &  P.  640." 

liMtrvctloiis.— In  Southern  Express  Co.  v.  McVelg-h, 
20  Oratt.  298.  it  is  said:  ''A  party  movinsT  an  Instruc- 
tion onffht  to  lay  his  flnsrer  on  the  point  Baij>win, 
J.,  in  TfieeiD.  Cockran.  8  Gratt  450.'' 


posed  to  public  sale,  proclamation  being 
made  by  the  auctioneer  that  a  doubt  was 
entertained  of  his  soundness,  but  he  would 
warrant  him  sound,  and  if  the  purchaser 
did  not  like  him  he  might  return  him ;  that 
at  this  sale  (made  in  the  absence  of  the 
defendant,  who  was  in  the  country,  the  sale 
being  made  in  Richmond),  the  plaintiff  be- 
came the  purchaser  of  him  at  470  dollars. 
This  was  in  July. 

The  plaintiff,  after  the  purchase  and  a 
full  statement  by  the  auctioneer  of  all  that 
the  defendant  had  told  him  as  to  the  former 
sale  of  the  slave  and  the  return  of  him,  de- 
clined to  keep  him,  and  returned  him ;  and 
the  slave  remained  at  the  auction  house, 
where  the  plaintiff  frequently  saw  him, 
until  the  12th  of  September,  when 
444  *the  plaintiff  proposed  to  the  auction- 
eer to  sell  him  again,  saying,  that  if 
he  would  do  so,  and  warrant  him  sound, 
he,  the  plaintiff,  would  bid  400  dollars  for 
him;  that  accordingly  the  auctioneer  did 
put  him  up  to  sale  again,  and,  in  the  ab- 
sence of  the  defendant,  warranted  him 
sound,  and  the  plaintiff  purchased  him  at 
a  single  bid  of  400  dollars,  took  possession 
of  him,  gave  a  note  at  ninety  days  for  the 
purchase  money,  which  he  paid  at  maturity, 
and  shipped  the  slave  to  the  south. 

The  bill  of  sale  was  partly  printed  and 
partly  written.  The  warranty  was  printed. 
It  was  in  blank  as  to  the  price  and  name  of 
the  purchaser  when  left  with  the  auctioneer, 
and  he  filled  up  the  blanks. 

It  was  also  proved  by  the  auctioneer  that 
the  slave  was  sold  for  less  than  the  price  of 
a  sound  slave ;  that  if  sound  he  would  have 
commanded  at  least  550  dollars,  -which  price 
was  offered  for  him  by  another  purchaser, 
but  was  withdrawn  when  the  auctioneer 
communicated  to  him  what  the  defendant 
had  directed  him  to  communicate  to  all  pur- 
chasers before  he  sold  him. 

Upon  this  proof  the  defendant  by  his 
counsel  asked  the  Court  to  instruct  the  jury, 
''that  to  entitle  the  plaintiff  to  recover, 
they  must  be  satisfied  from  the  evidence 
that  the  slave  was  unsound  at  the  time  of 
the  sale  to  the  plaintiff,  and  the  defendant 
knew  of  the  unsoundness,  and  fraudulently 
concealed  it,  or  falsely  and  fraudulently 
represented  him  to  be  sound ;  and  the  plain- 
tiff is  not  entitled  to  recover  by  the  force 
of  the  warranty  merely,  if  one  was  made:" 
which  instruction  the  Court  gave. 

The  plaintiff  then  asked  the  Court  to  in- 
struct the  jury,  that  he  was  entitled  to  re- 
cover upon  the  first  count,  if  he  proved  to 
their  satisfaction  the  unsoundness  at  the 
time  of  the  sale,  and  an  express  warranty ; 
which  instruction  the  Court  refused  to  give. 

The  plaintiff  excepted  and  spread  the 
whole  testimony  upon  the  record. 
445  *The  jury  found  for  the  defendant, 
and  judgment  was  rendered  accord- 
ingly. Thereupon  the  plaintiff  applied  to 
the  Circuit  court  for  a  supersedeas,  which 
was  awarded:  And  when  the  cause  was 
heard  in  that  Court,  the  judgment  of  the 
Hustings  court  was  reversed,  and  the  cause 
remanded    with   instructions,    that   at  any 
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future  trial  of  the  cause,  in  case  such  ques- 
tion should  arise  as  at  the  former  trial,  not 
to  give  the  instruction  it  then  gave  at  the 
instance  of  the  defendant,  but  to  give  that 
which  was  moved  by  the  plaintiff.  To  this 
judgment  Trice  obtained  a  supersedeas 
from  this  Court. 

Lyons,  for  the  appellant. 

1st.  The  action  was  case  for  the  fraudu- 
lent representations  charged  in  the  declara- 
tion, and  the  fraud  was  therefore  the  gist 
of  the  action,  without  proof  of  which  the 
plaintiff  was  not  entitled  to  recover.  Bay- 
ard V.  Malcolm,  1  John.  R.  452. 

The  declaration  plainly  shews  this,  and 
the  issue  found  in  the  cause  does  also. 
That  issue  was  upon  the  plea  of  not  guilty. 
If  the  action  had  been  upon  the  warranty, 
it  would  have  been  assumpsit  and  not  case, 
and  the  plea  would  have  been  non  assump- 
sit. 1  Chitt.  PI.  106 ;  Stuart  v.  Wilkins, 
Doug.  R.  18;  Saund.  Plead,  and  Bvi.  913; 
Langridge  v.  Levy,  2  Mees.  &  Welsh.  519; 
S.  C.  4  Id.  337. 

2d.  The  action  could  not  have  been  upon 
the  warranty,  because  the  warranty  was 
under  seal,  and  covenant  and  not  case  was 
the  proper  action  upon  it.  1  Chitt.  PI.  118. 
That  the  auctioneer,  if  he  had  authority 
to  warrant,  might  under  his  parol  authority 
to  warrant,  fill  up  the  blanks  in  the  bill  of 
sale,  is  abundantly  proved  by  the  cases  of 
Texira  v.  Evans,  cited  Anstr.  R.  229;  Zouch 
V.  Claye,  2  Levintz.  R.  35;  Speake  v. 
United  States,  9  Cranch's  R.  28;  Smith 
V.  Crocker,  5  Mass.  R.  538;  WooUey  v. 
Constant,  4  John.  R.  54 ;  Knapp  v.  Maltby, 
13  Wend.  R.  587 ;  Wiley  v.  Moor,  17  Serg.  A 

Rawle  438. 
446  *3d.  Because  if  the  first  count  in 
the  declaration  was  to  be  considered 
against  its  frame  as  a  count  on  the  war- 
ranty, because  the  term  warrant  is  used, 
although  it  is  not  charged  that  the  defend- 
ant assumed  or  promised  any  thing,  but 
only  that  he  made  false,  fraudulent  and 
deceitful  representations  and  warranty,  and 
so  deceived  the  plaintiff;  then  there  was  a 
misjoinder  of  actions,  because  case  and 
assumpsit  cannot  be  joined  in  the  same 
declaration,  and  the  demurrer  to  the  declara- 
tion should  have  been  sustained.  1  Chitt. 
PI.  201 ;  Corbit  v.  Packington,  13  Eng.  C. 
L.  R.  170 ;  Wilson  v.  Marcy,  1  John.  R.  503. 

So  incompatible  are  the  two  forms  of 
action,  that  in  assumpsit  upon  the  war- 
ranty, evidence  of  fraud  is  not  admissible. 
Evertson'sex'ors  v.  Miles,  6  John.  R.  138. 

The  plaintiff  might  have  sued  upon  his 
warranty,  or  he  might  sue  as  he  did  for  the 
imputed  fraud ;  but  he  must  sue  for  one  or 
the  other,  and  not  for  both.  If  there  had 
been  a  warranty  by  parol,  assumpsit  might 
have  been  maintained,  but  if  under  seal, 
as  here  it  was,  if  there  was  any,  covenant 
only  could  be  maintained,  or  case  for  the 
deceit,  and  therefore,  in  a  suit  not  founded 
upon  the  warranty,  because  not  in  cove* 
nant,  it  was  perfectly  right  to  instruct  the 
jury  that  the  plaintiff  must  prove  the  im- 
puted fraud,  or  fail,  and   could   not  recover 


on  the  warranty.  To  determine  otherwise 
would  be  to  declare  that  a  covenant  is  evi- 
dence in  case  or  assumpsit,  and  recovery 
may  be  had  for  breach  of  covenant,  by 
action  on  the  case,  and  that  without  aver- 
ring the  existence  of  any  covenant. 

But  the  evidence  shews  clearly  that  there 
was  no  warranty  obligatory  upon  the  ap- 
pellant, because  it  was  proved  distinctly, 
that  he  ordered  his  agent  not  to  sell  the 
slave  without  making  known  his  defects; 
that  the  agent  did  so,  and  the  purchaser 
had  full  notice  of  every  thing  in  respect  to 
the   soundness  of  the  slave  prior  to 

447  *the  purchase  of  him  by  the  appellant, 
and  the  warranty  could   not  properly 

be  held,  therefore,  to  apply  to  any  unsound- 
ness existing  prior  to  that  purchase,  but 
must  be  construed,  like  a  warranty  of 
soundness  where  there  is  a  visible  defect, 
as  not  covering  that  defect.  If  the  slave 
had  been  seised  with  small-pox  or  measles, 
or  sonie  other  disease  which  impaired  his 
value,  so  soon  after  the  sale  as  to  shew  that 
he  contracted  it  before  the  purchase  by  the 
appellant,  such  defect  might  have  been 
covered  by  the  warranty.  Bayley  v.  Mer- 
rill, Cro.  Jac.  386;  Dyer  v.  Hargrave,  10 
Ves.  R.  507;  Buller,  N.  P.  31. 

The  error  of  the  Circuit  court  was  occa- 
sioned by  relying  upon  and  misapplying 
the  case  in  2  B^st.  That  case  affirms,  that 
in  case  on  the  warranty,  the  scienter,  if 
laid,  need  not  be  proved.  Let  that  be  ad- 
mitted, and  yet  the  authority  does  not  rule 
this  case ;  for  this  is  not  a  suit  on  the  war- 
ranty, as  already  shewn.  This  case  is  like 
that  of  Dowding  v.  Mortimer,  decided  by 
Lord  Kenyon,  and  admitted  in  2  East  to  be 
law.     The  gravamen  is  the  deceit. 

The  instruction  asked  for  by  the  counsel 
for  the  appellee  shews  that  the  instruction 
given  was  correct,  for  by  it  he  limits  his 
right  to  recover  to  the  first  count,  and  to 
the  warranty,  shewing  that  unless  entitled 
to  recover  on  the  warranty,  he  could  not 
recover  at  all ;  and  not  being  entitled  to 
recover  in  case  upon  a  warranty  in  cove- 
nant, it  followed  necessarily  that  he  could 
not  recover  at  all  in  this  suit. 

R.  T.  Daniel,  for  the  appellee. 

The  instructions  asked  and  refused  were 
relevant  to  the  evidence  which  presented  to 
the  jury  the  questions  of  fact.  Was  the 
slave  unsound  when  sold?  Had  there  been 
a  warranty ;  or  had  there  been  a  false  rep- 
resentation or  concealment  of  that  nnsonnd- 
ness  if  it  existed? 

448  *The  effect  of  the  instruction  given 
was  that  under  the  declaration,  there 

could  be  no  recovery  unless  the  plaintiff 
established  a  fraud  in  the  sale ;  that  even 
if  he  proved  an  express  warranty  of  sound- 
ness, and  unsoundness  at  the  date  of  the 
warranty,  he  could  not  recover. 

The  declaration  is  in  case,  and  the  first 
count  is  in  the  common  form  of  declaring 
in  case  for  a  breach  of  warranty,  whilst  the 
second  count  is  in  the  common  form  of  de- 
claring where  deceit  is  alleged,  and  "is  ex- 
pected  to   be    proved,    that   is,    where  the 
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acienter  of  unsoundness  is  alleg^ed  and  ex- 
pected to  be  proved.  2  Chitt.  PI.  277,  278. 
It  has  been  decided  long  since  that  case 
maj  be  maintained  upon  a  warranty ;  and 
that  it  is  not  necessary  to  allege  the 
scienter :  or  if  it  is  alleged  it  need  not  be 
proved.  Williamson  v.  Allison,  2  East's  R. 
446.  If  therefore  the  jury  were  satisfied 
that  there  was  a  warranty  of  the  slave,  and 
that  he  was  unsound,  the  plaintiff  was  en- 
titled to  recover  on  the  first  count  of  the 
declaration.  But  the  instruction  given  by 
the  Hustings  court,  forbade  his  recovery  in 
that  case. 

The  question  whether  the  warranty  was 
not  by  a  covenant,  was  not  made  in  the 
Hustings  court,  and  therefore  cannot  be 
raised  or  considered  here.  Newsum  v. 
Newsum,  1  I^igh  86;  Barrett  v.  Wills,  4  Id. 
114.  If  the  defendant  below  had  intended 
to  rely  on  the  ground  that  the  action  should 
have  been  covenant,  he  should  have  moved 
to  exclude  the  paper  when  it  was  offered  in 
evidence  to  the  jury. 

But  the  bill  of  sale  having  been  in  blank 
when  it  was  left  by  the  appellant  with  the 
auctioneer,  and  having  been  filled  up  with- 
out the  proper  legal  authority,  was  of  no 
validity.  United  States  v.  Nelson  &  Myers, 
2  Brock.  R.  64,  in  which  the  cases  cited  on 
the  other  side  are  reviewed;  McKee  v. 
Hicks,  2  Dev.  R.  379 ;  Davenport  v.  Sleight, 
2  Dev.  &  Bat.  S81 ;  Cleaton  v.  Chambliss, 
6  Rand.  86. 

449  *B ALDWIN,  J. ,  delivered  the  opin- 

ion of  the  Court. 

In  this  case  the  instruction   given  at  the 
trial,  on  the  motion   of  the  defendant,  was 
not  in  reference  to  the   form   of  the  action 
or  the  form  of   the   evidence   of   warranty. 
The  defendant  did   not   assert  or  concede 
that  there  was  a  warranty   by  deed  or  any 
warranty  at  all.     On  the  contrary,  his  own 
evidence    presented    the  question,  whether 
the   bill   of   sale  for  the  slave,  executed  by 
the  defendant,  before  the  sale,  and  in  blank 
as  to  the  name  of  the  vendee  and  other  par- 
ticulars,   and   left   with   his   agent  in  that 
condition,  to  be  filled  up  by  the  latter  after 
a  sale  should  be  made   by   him   for  the  de- 
fendant,   and    so   filled    up  by  the  agent, 
without  any  authority  from   the  defendant 
by    deed,    or  any   other  authority  than  as 
above    mentioned,    was  in  point  of  law  the 
deed  of  the  defendant.     And   also  the  fur- 
ther question,  whether  the  verbal  authority 
to  the  agent  to  fill  up  the  blanks  in  the  bill 
of   sale    still    existed    at   the  time  therein 
mentioned,  or  had  been  exhausted  by  a  prior 
sale  by  the  agent   to   the    plaintiff,    which 
was  rescinded  by  agreement  between  them, 
^without  consultation   with    the   defendant. 
And  if  the  bill  of  sale  was   not  upon  either 
ground    the     deed    of    the    defendant,    or 
^ehether   it   was   so  or  not,  still  an  ulterior 
<juestion    was    presented    by  the  evidence, 
whether  the  plaintiff  could  avail  himself  of 
a  parol  warranty  of  soundness  made  by  the 
SLgent  at  his  last  sale  aforesaid. 

The  instruction   given  for  the  defendant 
^vaa   not    upon   any  of  those  points.     The 


Court  was  not  called  upon  to  say  to  the  jury 
that  if  they  believed  the  evidence  the  verbal 
authority  £rom  the  defendant  to  his  agent 
to  fill  up  the  blanks  in  the  bill  of  sale  was 
sufficient  in  law,  or  that  it  was  not  ex- 
hausted by  the  first  sale  made  by  the  agent, 
or  that  the  bill  of  sale  was  the  deed  of  the 
defendant,  or  that  covenant  and  not  case 
was  the  plaintiff's  only  remedy,  unless 
there  was  actual  fraud  in  the  sale  of  the 
slave,  or  that  the  plaintiff  could  not 

450  *recover    upon    the    parol    warranty 
made    by    the  agent.     But  the  broad 

instruction  given  to  the  jury  was  in  effect 
that  whether  the  warranty  was  by  deed  or 
by  parol,  the  plaintiff  could  not  recover 
upon  either  count  of  his  declaration,  with- 
out proving  moreover,  not  only  that  the 
slave  was  unsound  at  the  time  of  the  sale, 
but  that  the  defendant  knew  of  the  un- 
soundness, and  fraudulently  concealed  it, 
or  falsely  and  fraudulently  represented  the 
slave  to  be  sound.  This  instruction  was 
clearly  wrong,  in  regard  to  the  first  count 
of  the  declaration,  which  was  not  founded 
upon  actual  fraud,  but  upon  a  mere  war- 
ranty only. 

The  action  of  trespass  on  the  case,  is  a 
proper  remedy  for  the  breach  of  an  express 
warranty  of  soundness  of  a  slave,  or  other 
personal  chattel  sold,  as  much  so  as  the 
action  of  assumpsit,  with  which  it  is  a 
concurrent  remedy,  and  the  party  aggrieved 
may  eltet  between  them.  In  both  forms  of 
action,  the  gravamen  is  the  breach  of  the 
warranty,  which  in  the  former  is  treated 
as  a  tort,  with  the  appropriate  language  in 
declaring  for  a  tort,  but  a  scienter  or 
knowledge  of  the  defendant  of  unsoundness 
is  immaterial,  and  need  not  be  alleged  in 
the  declaration,  nor  if  alleged  need  it  be 
proved.  This  is  the  firmly  established  doc- 
trine of  the  Courts,  both  in  England  and 
in  this  country,  ever  since  its  adjudication 
in  Williamson  v.  Allison,  2  East's  R.  446. 
It  seems  however  that  the  directly  opposite 
proposition  was  asserted  by  the  defendant, 
and  that  it  was  contended  on  his  part  at 
the  trial,  that  in  case  upon  an  express  war- 
ranty actual  fraud  is  the  gist  of  the  action, 
and  must  be  established,  though  a  breach 
of  the  warranty  be  proved. 

It  is  true  that  upon  the  second  count  of 
the  declaration  actual  fraud,  which  involved 
the  scienter  of  the  defendant,  was  essential 
to  the  plaintiff's  recovery;  that  count  not 
being  founded  upon  the  warranty,  but  upon 
a  fraudulent  concealment  or    misrep- 

451  resentation  of  unsoundness:  *but  in 
the  first  count  a  scienter  of  the  un- 
soundness is  not  even  alleged,  and  the  sub- 
stantial grievance  complained  of  is,  that 
the  plaintiff  was  deceived  and  injured  by 
the  falseness  or  wrongfulness  of  the  war- 
ranty itself.  Upon  the  second  count  the 
plaintiff  was  entitled  to  recover  on  proof  of 
actual  fraud,  whether  the  warranty  was  by 
deed  or  by  parol :  And  upon  the  first  count, 
the  defendant  seems  to  have  silently  waived 
the  question  whether  the  warranty  was  by 
deed  or  by  parol.  This  it  was  competent 
for   him    to   do,    and  if  a  verdict  had  been 
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rendered  for  the  plaintiff  on  that  count  and 
a  new  trial  asked  for,  it  could  not  have  been 
properly  granted  on  the  ground  that  the 
warranty  was  by  deed. 

This  Court  cannot  undertake  to  say  that 
the  instruction  given  for  the  defendant  was 
correct,  because  the  warranty  was  not  by 
parol  but  by  deed?  The  bill  of  exceptions 
cannot  be  treated  as  a  demurrer  to  evidence, 
and  a  point  raised  which  was  not  asserted 
in  the  motion  for  instruction  to  the  jury. 
There  was  evi-^ence  before  the  jury  tending 
to  prove  a  warranty  by  parol  as  well  as  by 
deed,  and  it  would  be  improper  to  infer  the 
correctness  of  the  broad  proposition  as  ap- 
plicable to  the  sale,  that  actual  fraud  was 
necessary  to  maintain  the  action,  by  infer- 
ence from  a  narrower  proposition  not  as- 
serted, that  the  warranty  was  by  deed  and 
not  by  parol,  and  therefore  that  in  the  ab- 
sence of  actual  fraud  the  proper  remedy  was 
in  covenant  and  not  in  case.  A  party  mov- 
ing an  instruction  ought  to  lay  his  finger 
upon  the  very  point,  and  not  leave  the  cor- 
rectness of  his  proposition  upon  the  silent 
assumption  of  another  proposition  unas- 
serted though  presented  by  the  evidence. 
Such  a  practice  might  tend  to  surprise  the 
Court  and  mislead  the  jury.  In  this  case 
the  jury  might  have  inferred,  and  most 
probably  did  infer,  from  the  instruction 
given,  that  the  only  question  for  their  con- 
sideration was  whether  actual  fraud  was 
proved  by  the  evidence. 

452  *It  seems  therefore  to  the  Court, 
that  the  instruction  given  to  the  jury 
by  the  Hustings  court,  was  erroneous,  and 
that  its  judgment  was  therefore  correctly 
reversed  by  the  Circuit  court. 

But  it  further  seems  to  the  Court,  that 
the  Circuit  court  erred  in  its  direction  that 
upon  the  new  trial  to  be  had,  the  instruc- 
tion moved  by  the  plaintiff  and  rejected  by 
the  Hustings  court  should  be  given  to  the 
jury,  which  direction  must  be  treated  as 
part  of  the  judgment  of  the  Circuit  court. 
The  instruction  so  directed,  in  effect  as- 
sumes that  whether  the  warranty  was  by 
deed  or  by  parol,  the  plaintiff  is  entitled  to 
recover  without  proof  of  actual  fraud  on 
the  part  of  the  defendant. 

Both  judgments  reversed  with  costs,  and 
case  remanded  for  a  new  trial  upon  the  evi- 
dence which  may  be  adduced  by  the  parties ; 
and  such  proper  instructions  as  the  Court 
may  thereupon  give  to  the  jury. 

Judgment  reversed. 


453        *^Montague*s  Ex'x  v.  Turpin's  Adm'x 

&als. 

January  Term,  1862,  Richmond. 

(Absent  Cabell,  P.) 

I.  Bvldenoe— Judgments— Effect.— A  judgment  ren- 
dered against  an  administratrix  upon  the  bond  of 
her  intestate,  is  conclusive  evidence  of  the  validity 
of  the  debt  as  against  tbe  administratrix. 


a.  Chanoery  Practice— Salt  on  Bond— 1 
Reprefentatives  of  Ineolveat  OMIgors.*— Where  two 

of  three  obligors  in  a  bond  are  dead  insolvent,  and 
there  is  no  personal  representative  of  either  of 
them,  the  obligee  coming  into  equity  to  enforce  the 
payment  of  the  debt  against  the  personal  repre- 
sentative of  the  other  obligor,  is  not  bound  to  have 
personal  representatives  of  the  deceased  insolvent 
obligors  appointed,  and  make  them  parties.  And 
this  especially  where  the  defendant  has  not,  by  his 
answer  or  In  any  other  mode  of  pleading,  objected 
to  the  failure  to  make  them  parties. 

In  December  1841  the  executrix  of  Wil- 
liam Montague  recovered  a  judgment 
against  the  administratrix  of  Miles  Turpin 
deceased,  in  the  Circuit  court  of  Henrico 
county  for  920  dollars  debt  and  280  dollars 
damages.  This  judgment  was  rendered 
upon  a  bond  executed  on  the  19th  of  May 
1814  by  Benjamin  Haley,  George  William- 
son and  Miles  Turpin  to  William  Montague 
for  the  sum  of  460  dollars,  for  the  hire  of 
several  slaves  for  the  year  1815,  and  was  in 
the  penalty  of  920  dollars.  An  execution 
was  issued  upon  the  judgment  and  was  re- 
turned **no  effects."  The  executrix  there- 
upon in  1842,  filed  her  bill  in  the  Circuit 
court  of  chancenr  for  the  Richmond  circuit, 
against  Miles  Turpin's  administratrix  and 
heirs,  and  the  sureties  of  the  administra- 
trix, in  which  she  charged  that  the  admin- 
istratrix had  wasted  the  assets  of  her 
intestate's  estates,  and  she  asked  for  a  set- 
tlement of  the  administration   account  and 

satisfaction  of  her  judgment. 
454  *Turpin's  administratrix  in  her  an- 
swer, stated  that  the  bond  on  which 
the  plaintiff's  judgment  was  founded  had 
been  paid  as  early  as  1825  by  Benjamin 
Haley f  who  she  insisted  was  the  principal 
in  the  bond,  by  letting  William  Montague 
have  a  wagon  and  team  of  mules :  And  that 
she  was  ignorant  of  this  fact  until  after 
the  judgment  was  recovered. 

The  Court  directed  an  account  of  the  ad- 
ministration on  Turpin's  estate,  and  it  ap- 
peared by  the  report  of  the  commissioner, 
that  the  personal  assets  in  the  hands  of 
the  administratrix  was  more  than  sufficient 
to  satisfy  the  judgment. 

The  defendants  took  the  evidence  of  a 
witness  to  prove  that  Benjamin  Haley  had 
let  Montague  have  a  wagon  and  mules  in 
payment  of  the  debt,  and  the  witness  swore 
to  the  fact.  It  appeared  however  that  this 
witness  had  been  examined  on  the  first 
trial  of  the  action  on  the  bond,  when  a  ver- 
dict was  rendered  for  Turpin's  administra- 
trix, which  was  set  aside  by  the  Court. 
On  the  second  trial  the  witness  was  not  ex- 
amined, for  what  reason  does  not  appear, 
and  there  was  a  verdict  and  judgment  for 
the  plaintiff. 

In  the  progress  of  the  cause  it  was 
suggested  by  the  counsel  of  Turpin's  admin- 
istratrix that  the  representatives  of  Benja- 
min  Haley   and  George  Williamson  should 

*See  principal  case  cited  in  Bruce  v.  Bickerton.  IB 
W.  Va.  868:  Holsberry  v.  Poling.  88  W.  Va-  !»,  W  S. 
E.  Rep.  487:  monographic  noU  on  "Bonds"  appended 
to  Ward  v.  Churn,  18  Qratt.  801. 
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be  made  parties.  It  appeared  however 
from  the  record  of  a  cause  between  Turpin's 
adm'z  V.  Sheppard  A  als.,  the  same  re- 
ported 3  Gratt.  373,  filed  by  the  adminis- 
tratrix, that  she  had  alleged  in  her  bill  in 
that  case,  and  the  allegation  was  sustained 
by  the  proofs,  that  Benjamin  Haley  and 
George  Williamson  were  both  dead  insol- 
vent, and  that  there  was  no  representative 
of  either  of  them. 

The  cause  came  on  to  be  heard  in  March 

1846,  whereupon  the  Court  being  of  opinion 

that  whatever  relief,   if  any,  the  plaintiff 

was    entitled   to,  it  was  proper,  in  order  to 

obtain    the    same,    that    she    should 

455  amend  *her  bill  and  make  parties  to 
this  suit  the  representatives  of  Ben- 
jamin Haley  the  principal  debtor,  and  of 
George  Williamson,  who  was  co-surety  with 
Miles  Turpin  in  the  bond  sought  to  be  en- 
forced by  the  plaintiff,  and  also  joint  trus- 
tee with  the  said  Miles  Turpin  in  the  trust 
deed  from  the  said  Benjamin  Haley,  secur- 
ing, among  other  debts,  the  said  bond ;  and 
leave  being  then  given  to  the  plaintiff  as 
heretofore  had  been  done,  to  amend  her  bill, 
and  she  by  her  counsel  in  Court,  declining 
to  do  so,  the  said  counsel  alleging  there 
were  no  such  representatives  in  existence, 
the  Court  decreed  that  the  bill  of  the  plain- 
tiff should  be  dismissed  with  costs.  From 
this  decree  Montague's  executrix  applied 
to  this  Court  for  an  appeal,  which  was 
allowed. 

Walter  Harrison,  for  the  appellant. 
Stanard  &  Bouldin,  and  R.  T.  Daniel  for 
the  appellees. 

AL#LEN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  as  it  ap- 
pears that  the  appellant  had  obtained  a 
judgment  against  the  appellee  F.  J.  Turpin 
administratrix  of  Miles  Turpin,  upon  the 
joint  and  several  bond  executed  to  the  tes- 
tator of  the  appellant  by  the  said  Miles 
Turpin,  together  with  Benjamin  Haley  and 
George  Williamson,  the  said  judgment  was 
conclusive  evidence  of  the  validity  of  the 
debt  as  against  the  personal  representative 
of  said  MUes  Turpin.  And  it  furthermore 
appearing  from  the  record  of  the  case  of 
Turpin  v.  Sheppard  &  others,  made  an  ex- 
hibit in  this  cause,  and  the  exhibits  filed 
in  said  cause,  that  said  Haley  and  William- 
son who  were  jointly  bound  with  said  Miles 
Turpin,  are  both  dead  insolvent,  and  have 
no  personal  representatives,  it  was  not  in- 
cumbent on  the  appellant  under  such 
circumstances,  to  have  representatives 
appointed,    and   make  them    parties; 

456  more  ^especially  as  the  appellee,  the 
administratrix  of  said  Miles  Turpin. 

did  not  by  her  answer  or  in  any  other  mode 
object  to  the  failure  to  make  them  parties. 
The  Court  is  therefore  of  opinion  that  the 
Circuit  court  erred  in  dismissing  the  bill 
because  the  appellant  declined  to  amend 
her  bill  atfd  make  the  representatives  of 
said  Benjamin  Haley  and  George  William- 
son parties^ 
The  Court  is  further  of  opinion,  that  the 


evidence  in  the  record  does  not  shew  that 
any  part  of  the  debt  for  which  the  judgment 
was  obtained,  was  ever  paid  by  the  said 
Benjamin  Haley,  and  as  the  cause  came 
on  for  final  hearing  it  w^uld  have  been 
proper  as  the  case  was  presented  to  proceed 
to  decree  in  favour  of  the  appellant ;  but  as 
no  decree  was  rendered  upon  the  merits  by 
the  Court  below ;  and  a  decree  by  this  Court 
proceeding  to  pronounce  now  such  a  decree 
as  the  Court  below  should  have  done,  might 
operate  as  a  surprise  on  the  appellees,  it  is 
adjudged  and  ordered  that  the  decree  be 
reversed  with  costs ;  and  the  cause  remanded 
for  further  proceedings  in  order  to  a  final 
decree. 


457 


*Phippen  v.  Durham  &  als.* 

January  Term,  1852,  Richmond. 
(Absent  CABXiJi,  P.) 


I. 

VsMdlty.t— A  deed  which  conveys  all  the  property 
of  the  grantor  in  trust  for  the  payment  of  his 
debts,  is  valid,  though  it  contains  a  provision  that 
no  creditor  shall  take  any  benefit  under  the  deed 
who  does  not  within  thirty  days  from  its  date, 
signify  his  acceptance  of  its  terms  and  conditions; 
and  further  affree  to  release  and  acquit  the 
grantor  from  all  further  claim  for  the  debt  ac- 
knowledged therein. 

a.  Same  — Same  — 5«Be—SanM— Case  at  Bar.— The 
creditors  named  in  snch  a  deed,  beinff  dissatisfied 
with  the  trusts  therein  declared,  it  is  agreed 
between  each  other  and  the  debtor,  that  none  of 
them  will  slflm  it;  and  that  when  the  thirty  days 
expires,  another  deed  shall  be  executed  by  the 
debtor  with  other  provisions.  The  day  before  the 
thirty  days  expires,  two  of  the  creditors  execute 
the  deed,  with  the  avowed  purpose  to  each  other, 
of  secnrinff  the  benefit  of  the  deed  to  all  the  cred- 
itors. After  the  thirty  days  has  expired,  one  of 
these  siffuinff  creditors  files  a  bill  against  the 
other  and  the  trustee,  to  have  the  trust  executed 
for  the  exclusive  benefit  of  the  two;  which  the 
other  resists.  The  other  creditors  having  sued 
the  debtor  and  obtained  judgments  by  confession, 
on  which  the  debtor  took  the  oath  of  an  insolvent 
debtor,  filed  their  bill  in  the  same  Court  a^rainst  the 
debtor  and  siffniuff  creditors,  charging  that  the 
deed  was  void  as  to  them,  and  that  the  plaintiff 
in  the  first  suit  was  ffuilty  of  a  fraud  in  siflmiuff  the 
deed.  On  the  hearing  the  first  bill  should  be 
dismissed  with  costs;  and  the  deed  belnar  in  fact 
valid,  the  fund  should  be  distributed  among  all  the 
creditors  according  to  its  provisions. 

*Por  mooo^raphlc  note  on  Jurisdiction,  see  end  of  case. 

tPecds  of  Asslffnment— Acceptance  dsose— Release 
Clause— Validity.— On  this  subject,  see  principal  case 
cited  in  Dance  v.  Seaman.  11  Qratt.  781.  See  also, 
foot-note  to  Evans  v.  Greenhow,  15  Oratt.  157;  Wick- 
ham  v.  Lewis  Martin.  13  Gratt.  444,  and  note;  Gordon 
V.  Cannon,  18  Gratt.  8B5.  408,410,  420,  and  foot-note; 
foot-note  to  Sipe  v.  Earman,  28  Gratt.  583:  Williams 
V.  Lord,  76  Va.  401;  Younsr  v.  Willis.  82  Va.  299:  Paul 
V.  Baugh,  85  Va.  961. 9  S.  E.  Rep.  829:  Lonff  v.  Merlden, 
etc.,  Co.,  94  Va.  606.  606,  27  S.  E.  Rep.  499;  Hurst  v. 
Leckie.  97  Va.  650.  84  S.  E.  Rep.  464;  Clarke  v.  Plggins, 
27  W.  Va.  670.  See  monographic  note  on  "Assiffu- 
ments"  appended  to  Ragsdale  v.  Haffy,  9  Gratt.  409. 
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Oil  the  12th  of  May  1837,  John  Durham,  a 
boot  and  shoe  maker  residing  in  the  city  of 
Richmond,  having  been  sued  for  a  debt  which 
he  considered  he  did  not  owe,  and  apprehend- 
ing that  a  judgment  might  be  recovered 
against  him  during  the  term  of   the 

458  Court  which  *had  then  commenced,  ex- 
.  ecuted  a  deed  of  trust  on  his  property 

for  the  benefit  of  his  other  creditors  by  name : 
providing  in  the  deed,  however,  that  no  cred- 
itor who  should  not  within  thirty  days  from 
its  date,  signify  his  assent  to,  and  acceptance 
of,  its  terms  and  conditions,  and  further 
agree  to  release  and  acquit  the  said  Durham 
from  all  further  claim  on  account  of  the  debt 
acknowledged  by  said  deed  to  be  due  to  such 
creditor,  should  take  any  benefit  under  the 
deed  ;  and  that  the  surplus,  after  paying  the 
debts  of  the  accepting  and  releasing  cred- 
itors, should  be  paid  over  to  the  said  Durham. 
This  deed  appears  to  have  been  executed 
without  the  knowledge  of  the  creditors  for 
whose  benefit  it  was  made,  and  was  never 
signed  by  the  trustee.  On  the  day  after  its 
execution  it  was  acknowledged  by  Durham 
in  the  clerk's  office.  On  the  10th  of  June 
1837,  the  day  before  the  expiration  of  the 
thirty  days  mentioned  in  the  deed,  it  was 
signed  and  acknowledged  by  two  of  the  cred- 
itors, to  wit,  Thomas  Mieure,  and  Phippen 
&  Mallory,  by  B.  W.  Mallory.  It  was  never 
signed  by  any  of  the  other  creditors. 

On  the  17th  of  June  1837,  Mallory  &  Phip- 
pen exhibited  their  bill  in  chancery  against 
Durham,  PuUiam  the  trustee,  and  Mieure; 
claiming  that  they  and  Mieure  as  the  only 
accepting  creditors,  were  exclusively  entitled 
to  the  benefit  of  the  deed,  and  praying  for  an 
injunction,  that  a  trustee  might  be  substi- 
tuted to  the  place  of  PuUiam  who  declined  to 
act,  and  that  the  trust  might  be  executed. 
On  the  same  day  the  injunction  was  awarded ; 
and  under  the  order  awarding  it,  the  sheriff 
took  possession  of  the  property. 

On  the  23d  of  the  same  month,  June  1837, 
Durham  confessed  judgments  in  the  clerk's 
office  at  the  suits  of  his  other  creditors,  and 
being  prayed  in  custody  took  the  oath  of  an 
insolvent  debtor ;  surrendering  in  his  sched- 
ule, (besides  some  other  subjects,  apparently 
of  little  value,)  whatever  interest  he  might 
have  in  the  property  conveyed  by  said  deed 
of  trust. 

459  *At  July  rules  thereafter,  Stevens  and 
others,  the  schedule  creditors,  exhibited 

their  bill  in  chancery  in  the  same  Court, 
against  Mallory  &  Phippen,  Pulliam,  Mieure 
and  Durham,  and  William  D.  Wren,  sergeant 
of  the  city  of  Richmond,  charging  that  after 
the  execution  of  the  deed  and  before  the  expi- 
ration of  the  30  days,  it  was  agreed  by  all  the 
parties,  including  MalV>ry  A  Phippen,  that 
the  recorded  deed  should  not  be  adopted,  but 
should  become  inoperative  by  the  expiration 
of  the  30  days,  and  a  new  deed  should  be 
made  and  different  provisions  introduced. 
That  afterwards,  to  wit,  on  the  10th  of 
June,  the  day  before  the  expiration  of  the  30 
days,  Mieure,  thinking  that  some  benefit 
might  result  to  Durham  and  his  creditors  by 
a  mere  formal  signature  of  the  deed  by  one 
or  more  of  the  creditors,  proposed  to  Mallory 


to  sig^n  the  deed,  with  the  understanding  that 
such  signature  should  be  for  the  benefit  of  all 
the  other  creditors,  if  it  should  become  nec- 
essary to  avail  themselves  of  the  same  ;  with 
the  design,   however,  that  if  no  judgment 
should  be  obtained  against  Durham,  as  was 
apprehended  by  him,  the  deed  should  be  can- 
celled,  and  another  made  carrying  out  the 
new  agreement  and  understanding  between 
the  parties.    That  Mallory  assented  to  these 
views  of  Mieure,  and  it  was  understood  l>e- 
tween    them  that   should    a  judgment    ^ro- 
against  Durham   at   the  then  term  of  the 
Court,  all  the  trust  property  should  be  sold 
and  applied  to  the  payment  of  all  the  debts. 
mentioned  in  the  deed,  as  if  it  had    been 
signed  by  all  the  creditors.    That  with  these 
views    and    this     express     understanding-^ 
Mieure  and  Mallory  proceeded  to  the  clerk's 
office  to  sign  the  deed ;  and  at  or  about  the 
time  of  getting  there,  Mallory  proposed  to 
Mieure  tp  sign  the  deed  and  claim  the  whole 
amount  of  proceeds,  (as  the  same  wonld  not 
very  much  exceed  the  amount  of  their  respec- 
tive debts,)  in  exclusion  of  all  the  other  cred- 
itors :  that  Mieure  indignantly  rejected  this 
proposition   as   a   fraud  on  the  other 
460      creditors,  *and  on  Durham  also,  and  a 
plain  and  flagrant  violation  of  the  then 
subsisting  understanding  among  all  the  par- 
ties ;  and  further  admonished  Mallory  that 
if  he  persisted  in  any  such  design,  he  had  yet 
time  and  would  inform  Durham  and   every 
creditor,  so  that  they  might  on  that  and  the 
succeeding  day  come  in  and  sign  the  deed 
and  defeat  the  purposes  of  Mallory.    That 
finding  Mieure  inflexible  in  this  respect,  Mal- 
lory yielded  and  signed  the  deed  with   the 
distinct  agreement  and  understanding  that 
the  acceptance,  if  operative  at  all,  was  to  be 
for  the  joint  benefit  of  all  the  creditors  :  that 
such  was,  and  is  yet,  the  understanding  of 
Mieure,  who  has  a  clear  pecuniary  interest 
to  take  under  the  deed  in  exclusion  of,  and 
not  in  participation  with,  the  other  creditors  ; 
as  in  the  one  case  he  would  get  all  of  his 
debt,  and  in  the  other  little  more  than  one 
half  of  the  same,  if  so  much,  and  that  in  con* 
sequence  of  this  agreement  Mieure  gave  no 
notice  to  Durham  nor  to  the  other  creditors. 
And  they  insisted  that  by  reason  of  the  prem- 
ises the  said  deed  was  void  as  to  them,  and 
the  said  property  was  vested  by  law  in  the 
said  sergeant  of  Richmond  for  their  benefit  ; 
and  praying  that  the  said  deed  might  be  de- 
clared fraudulent  and  void  as  to  them,  and 
the  property  sold,  and  the  proceeds  applied 
to  the  payment  of  the  debts  due  to  them ;  or 
that  such  other  or  further  decree  might  be 
made  as  upon  all  the  facts  of  the  case  might 
seem  just  and  equitable. 

At  August  rules  in  the  same  year,  1837, 
Mieure  filed  his  answer  to  the  bill  of  Mallory 
&  Phippen,  making  substantially  the  sane 
statement  as  was  made  in  the  bill  of  the 
schedule  creditors,  in  regard  to  the  agi^eement 
of  the  parties  not  ^o  accept  the  deed,  and  the 
subsequent  execution  thereof  by  himself  anil 
Mallory,  and  the  purposes  for  which  it  was 
so  executed,  and  declining  to  participate  in 
what  he  considered  to  be  a  fraud. 

On  the  2d  of  August  1837  there  was  an 
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der  of  sale  in  Mallory  &  Phippen's  suit,  and 
on  the  1st  of  January  1838,  the  report  of  sale 
was  returned. 

461  *On  the  19th  of  April  1838  the  depo- 
sitions of  Mieure   and  Durham  were 

returned  and  filed  in  the  suit  of  the  schedule 
creditors.  Mieure  proved  substantially  what 
he  had  stated  in  his  answer  to  Mallory  & 
Phippen's  bill.  Durham  proved  that  about 
ten  days  after  the  deed  had  been  admitted  to 
record,  Mr.  James  C.  Crane,  of  the  firm  of 
James  C.  Crane  A  Co.,  creditors  named 
therein,  stated  to  him  that  he  had  examined 
the  said  deed,  was  not  satisfied  with  it,  and 
did  not  consider  it  g-ood  for  anything,  or 
words  to  that  effect,  and  proposed  that 
another  deed  with  different  provisions  should 
be  made  and  executed :  that  to  this  deponent 
consented  ;  and  at  the  instance  of  said  Crane 
went  to  see  all  the  creditors  named  in  the 
deed  who  resided  in  Richmond :  thfi  first  of 
them  he  called  on  was  George  Phippen,  of 
the  firm  of  Mallory •&  Phippen,  to  whom  he 
stated  what  had  occurred  between  Mr.  Crane 
and  himself :  that  said  Phippen  declared  he 
thought  the  arrangement  proposed  by  Mr. 
Crane  the  best  that  could  be  made ;  that  he 
was  willing  to  do  whatever  the  other  credit- 
ors thought  most  advisable,  and  would  not 
sign  the  deed  that  had  been  admitted  to  rec- 
ord. That  deponent  considered  said  Phip- 
pen as  agreeing*  for  Mallory  A  Phippen  not 
to  sig'n  the  said  deed,  but  that  another  deed 
with  different  provisions  was  to  be  prepared 
and  executed  for  the  benefit  of  all  the  credit- 
ors named  in  the  deed :  that  a  day  or  two  af- 
ter the  expiration  of  the  said  term  of  30  days, 
Mallory  called  on  deponent  and  informed 
him  he  had  signed  said  deed ;  deponent  en- 
quired why  he  had  done  so  after  the  agree- 
ment and  understanding  aforesaid.  Mallory 
replied  that  he  had  never  committed  himself 
in  the  affair,  and  had  signed  the  deed  with  a 
view  to  secure  himself ;  and  that  he  had  it  in 
contemplation  from  the  first— that  is,  from 
the  time  of  the  interview  between  deponent 
and  Mr.  Phippen,  that  if  none  of  the  other 
creditors  sig'ned  the  said  deed  he  would  sign 
it  himself  and  take  the  benefit  thereof 

462  to  *the  exclusion  of  the  other  creditors, 
and  thus  secure  his  debt. 

Although  the  bill  of  the  schedule  creditors 
was  filed  in  July  1837,  the  subpoena  issued 
thereon  was  returned  executed  on  Mallory  A 
Phippen  on  the  1st  of  November  1837,  the 
answer  of  Mieure  to  the  bill  of  Mallory  A 
Phippen  was  filed  in  Augtist  1837,  and  the 
depositions  of  Mieure  and  Durham  were  re- 
turned and  filed  in  A^ril  1838 ;  no  answer 
was  ever  filed  by  Mallory  to  the  bill  of  the 
schedule  creditors ;  and  none  by  Phippen  un- 
til June  1842 — five  years  after  the  bill  was 
filed.  In  his  answer  he  denies  that  Mallory 
A  Phippen  in  any  manner  released  or  re- 
nounced their  claim  to  the  benefits  of  the  said 
deed  ;  or  that  they  ever  accepted  it  on  any 
other  terms  than  those  expressed  in  the  deed ; 
or  that  Mallory  accepted  and  signed  it  in  the 
manner  and  upon  the  terms  set  forth  in  the 
bill ;  or  that  Mallory  had  any  right  or  author- 
ity to  renounce  the  said  deed  for  the  firm, 
and  to  surrender  without  consideration,  val- 


uable in  law,  the  rights  of  the  firm  under  the 
deed. 

The  two  suits  were  never  formally  consoli- 
dated ;  but  after  1838  the  orders  made  in  them 
were  joint  orders — among  which  was  an  or- 
der of  continuance  on  the  motion  of  Mallory 
A  Phippen,  and  the  affidavit  of  Phippen 
made  in  March  1843.  On  the  28th  of  June 
1843  they  came  on  to  be  heard  together,  and 
the  decree  was  made  from  which  the  appeal 
was  taken.  By  that  decree  the  bill  of  Mal- 
lory A  Phippen  was  dismissed  with  costs ; 
the  Court  being  of  opinion  that  the  deed  was 
fraudulent  and  void ;  and  one  of  its  commis- 
sioners was  ordered  to  state  an  account  of  the 
claims  of  all  the  creditors  of  Durham  in  the 
suit  of  the  schedule  creditors,  and  apportion 
the  fund  among  them  according  to  the 
amount  of  their  respective  claims,  making^ 
alternative  apportionments,  in  one  of  which 
the  debts  due  to  Mallory  A  Phippen  and 
Mieure  shall  be  embraced,  and  from  the 
other  they  shall  be  excluded,  and  to  report^ 
Ac. 

463  *On  the  day  after  the  said  decree  was 
rendered,  to  wit,  the  29th  of  June  1843, 

the  deposition  of  Mallory  was  returned  and 
filed  in  both  of  the  cases.    It  was  taken  in 
Missouri.     The  deposition,  though  a  short 
one,  was  taken  in  parcels  on  three  different 
days.    On  the  first  day  the  witness  stated, 
**I  recollect  that  sometime  in  the  year  1837  I 
did  sign  a  deed  executed  by  John  Durham 
for  the  benefit  of  certain   creditors  named 
therein,  by  the  signing  of  which  I  as  one  of 
the  firm  of  Mallory  A  Phippen,  which  firm 
was  a  creditor  of  said  Durham,  agreed  to  the 
stipulations  therein  contained  for  the  benefit 
of  the  creditors."    On  the  2d  day  he  stated,. 
**I  recollect  that  in  the  month  of  June  1837, 
I  went  in  company  with  Thomas  Mieure,  f  ron» 
the  Bank  of  Virginia,  to  the  Husting's  court 
office,  and  then  and  there  each  of  us,  in  each> 
other's  presence,  signed  the  deed  made  by 
Durham  as  I  before  referred  to ;  and  the  saidt 
Mieure  remarked  at  the  same  time,  that  he 
should  not  avail  himself  of  its  benefits  to  the- 
exclusion    of  other    creditors,   but    merely- 
signed  it  so  as  to  make  the  same  binding  on 
the  said  Durham.    I  did  not  give  my  assent 
to  that  or  any  other  remark  which  went  to< 
shew  that  I  sig'ned  it  for  the  same  purpose.'^ 
And  on  the  3d  day  he  stated,  "I  signed  the 
aforementioned  deed  with  the  intention  of 
securing  whatever  advantages  the  said  deed 
would  give.    Some  time  after  signing  the- 
deed,  I  was  astonished  to  learn  that  the  afore- 
said Mieure  said  I  assented  to  any  thing  that 
would  compromit  my  interest,  or  deprive  me 
of  the  full  benefit  of  said  deed."    The  depo- 
sition was  objected  to  by  the  schedule  credit- 
ors on  the  ground   that  Mallory  the  witness 
was  a  party  on  the  record  and  interested  in 
the  subject  in  contest ;  and  that  the  same- 
was  taken  without  leave  of  the  Court. 

On  the  next  day,  June  30th,  1843,  a  motion 
was  made  by  Mallory  A  Phippen  to  set  aside- 
the  decree  ;  in  support  of  which  motion 

464  they  offered  the  said  deposition    *of 
Mallory :  but  the  motion  was  overruled. 

The  Court  at  the  same  time  certified,  that  on 
the  calling  of  the  causes,  the  counsel  for  Mai- 
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lory  A  Phippen  moved  the  Court  to  continue 
thenit  in  order  that  they  might  have  the  ben- 
efit of  the  deposition  above  mentioned,  which 
they  were  in  daily  expectation  of  receiving  ; 
but  the  Court  overruled  the  said  motion,  and 
entered  the  decree  aforesaid. 

Phippen  applied  to  this  Court  for  an  ap- 
peal, which  was  allowed. 

Lyons,  for  the  appellant. 

Robert  G.  Scott,  for  the  appellees. 

MONCURE),  J.,    after  stating   the  case, 
proceeded : 

If  the  question  were  res  Integra,  ^'Whether 
a  deed  of  trust  conveying  all  the  property 
of  a  debtor  for  the  benefit  of  such  of  his 
creditors  as  may  within  a  specified  time 
release  him  from  all  further  claims;  and 
providing  that  the  surplus  of  the  trust  fund 
after  satisfying  the  accepting  creditors 
should  be  paid  to  the  debtor,  is  valid  against 
the  creditors  who  do  not  accept?"  I  would 
be  inclined  to  answer  it  in  the  negative. 
While  the  many  cases  on  this  subject  are 
conflicting,  I  think  the  preponderance  is 
against  the  validity  of  such  a  deed.  The 
cases  are  collected  in  1  American  Leading 
Cases,  p.  69-85.  This  Court  however  has 
decided  in  favour  of  the  validity  of  such  a 
deed;  Skipwith's  ez*or  v.  Cunningham,  8 
Leigh  271 ;  and  while  I  do  not  approve,  I 
yet  bow  to  the  authority  of  that  decision. 
That  case  expressly  recognizes  the  distinc- 
tion taken  by  Chancellor  Kent  in  Seaving 
V  Brinkerhoff,  5  John.  Ch.  R.  329,  that  to 
make  such  a  deed  valid  it  must  convey  all, 
and  not  a  part  only,  of  the  debtor's  prop- 
erty. And  as  the  deed  in  this  case  does 
not  profess  to  convey,  and  did  not  in  fact 
convey,  all  of  the  debtor's  propertv,  it 
465  might  be  contended  that  the  deed  *was 
on  that  ground  invalid.  The  prop- 
erty however  not  included  in  the  deed,  was 
probably  of  small  value,  consisting,  as  ap- 
pears from  the  schedule,  of  choses  in  action 
to  the  amount  of  131  dollars  65  cents,  an 
interest  in  lands  lying  in  western  Virginia, 
forfeited  for  nonpayment  of  taxes,  three  old 
stoves  &c.,  and  it  would  therefore  perhaps 
be  proper  to  say  in  this  case,  as  was  said 
in  the  case  of  Skipwith's  ex' or  v.  Cunning- 
ham, that  ^'the  deed  essentially  complies 
with  the  requirements  of  the  law." 

But  conceding  that  such  a  deed  may  be 
valid,  it  is  certainly  important  to  its  va- 
lidity that  the  creditors  who  claim  the  ben- 
efit of  it  should  take  no  unfair  advantage 
of  the  other  creditors.  The  transaction  in 
its  very  nature  requires  the  utmost  fairness 
in  the  dealings  of  the  parties  with  each 
other.  A  debtor  in  failing  circumstances 
proposes  to  surrender  all  his  property  for 
the  equal  benefit  of  all  his  creditors  who 
will  release  him  from  all  further  claims; 
and  he  executes  and  puts  on  record  a  deed 
for  that  purpose.  His  object  is  to  obtain 
a  release  from  all  his  creditors,  and  to  be 
disembarrassed  in  his  future  operations; 
and  he  offers,  as  the  price  of  this  relief,  to 
make  a  full  and  fair  surrender  of  all  his 
property,  and  to  place  his  creditors  on  the 
footing   of  equality.     It  is  proper  that  his 


creditors  should  be  notified  of  his  offer  a 
reasonable  time  before  the  expiration  of 
the  period  limited  for  its  acceptance,  in 
order  that  they  may  obtain  such  informa- 
tion as  will  enable  them  to  exercise  their 
choice  with  discretion.  It  is  proper  that 
the  creditors  should  have  an  opportunity  of 
acting  in  concert;  and  it  is  natural  and 
reasonable  that  they  should  so  act.  In  this 
case  it  was  especially  so;  as,  when  the 
deed  was  executed,  it  was  extremely  doubt- 
ful whether  it  would  be  valid  if  accepted. 
The  deed  bears  date  the  12th  of  May  1837. 
The  case  of  Skipwith  v.  Cunningham  was 
decided  at  April  term  1837.  If  decided  at 
the  date  of  the  deed,  the  decision  was 

466  not  *then   reported,   and  could   only 
have  been  known  to  a  very  few.     At 

that  time  many  counsel  would  have  advised 
that  such  a  deed  would  be  invalid ;  and  all 
would  have  advised  that  its  validity  would 
at  least  be  extremely  doubtful.  Whether 
such  a  deed  would  be  invalid,  or  of  doubtful 
validity,  it  would  have  been  unwise  in  the 
creditors  to  accept  it ;  for  by  accepting  it 
they  would  have  tied  their  own  hands,  and 
might  have  defeated  the  very  object  they 
had  in  view.  In  this  case  therefore  there 
was  a  double  motive  for  concert  among  the 
creditors;  and  accordingly  the  evidence 
shews  that  they  did  act  in  concert ;  at  least 
so  far  as  to  determine  among  themselves 
that  they  would  not  accept  the  deed.  Dur- 
ham proves  that  about  ten  days  after  the 
deed  was  executed,  Mr.  Crane  a  creditor, 
stated  that  he  had  examined  the  deed,  was 
not  satisfied  with  it,  and  did  not  consider 
it  good  for  any  thing ;  and  proposed  that 
another  deed  with  different  provisions 
should  be  executed.  To  this  proposition 
Durham  assented,  and  at  Crane's  instance 
went  to  see  the  other  creditors.  The  first 
he  saw  was  Phippen,  who  approved  the  ar- 
rangement proposed  by  Mr.  Crane,  ex- 
pressed his  willingness  to  do  whatever  the 
other  creditors  thought  most  advisable,  and 
declared  that  he  would  not  sign  the  deed 
that  had  been  admitted  to  record.  After 
this  express  disclaimer  of  the  deed  by  Phip- 
pen, it  may  be  doubted  whether  he  could 
retract  his  disclaimer  and  accept  the  deed. 
But  certainly  he  could  not  do  so  without 
informing  the  other  creditors  in  time  to 
enable  them  to  accept  the  deed  within  the 
30  days. 

Now  if  the  claim  of  the  schedule  creditors 
stood  alone  upon  the  evidence  of  Durham, 
supported  as  it  is  by  corroborating  circum- 
stances, I  would  regard  it  as  not  overthrown 
by  the  only  countervailing  evidence  in 
the  case,  which  is  to  be  found  in  the  an- 
swer of  Phippen.  It  is  contended  that 
that  answer  is  responsive  to  the  bill  and 
can  only  be  overthrown   by   the  evi- 

467  dence  of  *at  least  two  witnesses,  or 
one  witness  and  corroborating  cir- 
cumstances. I  do  not  consider  that  auswer 
entitled  to  so  much  weight.  It  was  not  filed 
until  about  five  years  after  the  bill  and  the 
answer  of  Mieure,  and  four  years  after  the 
depositions  of  Durham  and  Mieure  were 
filed.     In  all  of  these  documents  it  was  ex- 
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pressly  charg^ed  or  proved  that  Phippen,  or 
Mallory  &  Phippen,  had  consented  that  the 
deed  should  be  inoperative,  and  that  they 
were  guilty  of  a  fraud  in  afterwards  accept- 
ing' the  deed  or  attempting  to  set  it  up  for 
their  benefit  against  the  other  creditors. 
Such  a  charge  if  untrue  should  be  promptly 
denied;  and  if  the  denial  be  long  post- 
poned, it  must  lose  its  weight  in  the  same 
proportion.  The  answer  too  is  brief  and 
general,  though  the  charge  is  full  and 
specific.  On  the  other  hand  the  evidence 
of  Durham  is  corroborated  by  the  circum- 
stance already  stated,  that  what  he  proves 
might  naturally  and  reasonably  have  been 
expected  to  occur ;  and  by  the  further  cir- 
cumstance, that  the  conduct  of  the  non- 
accepting  creditors  is  almost  inexplicable 
on  any  other  hypothesis.  They  probably 
would  not  have  remained  quiet  but  for  an 
agreement  or  understanding  among  all  the 
creditors  that  the  deed  would  not  be  ac- 
cepted.  But  for  such  an  agreement  or  un- 
derstanding, it  is  hardly  credible  that  (the 
debtor  and  creditors  residing  in  Richmond 
where  the  deed  was  recorded),  the  debtor 
and  non-accepting  creditors,  or  some  of 
them,  would  not  have  gone  to  the  clerk's 
office  on  the  last  of  the  30  days  to  see  if 
any  of  the  creditors  had  signed  the  deed. 

But  the  claim  of  the  schedule  creditors 
does  not  stand  alone  on  the  evidence  of 
Durham,  supported  as  it  is  by  corrobomt- 
ing  circumstances.  Mieure  proved  that 
some  days  previous  to  the  last  day  upon 
which,  according  to  the  terms  of  the  deed, 
the  creditors  had  a  right  to  sign  it,  all  the 
creditors  therein  named,  as  deponent  be- 
lieved, and  certainly  Mallory  &  Phip- 
•468  pen,  ^determined  not  to  accept  the 
deed,  but  to  suffer  it  to  be  inoperative 
t>y  the  expiration  of  the  30  days  without 
signing  the  same.  Deponent  was  confident 
that  this  was  the  understanding  and  agree- 
ment among  all  the  said  creditors. 

Now  here  are  two  witnesses  positively 
testifying  to  a  fact  which  is  decisive  of 
this  case,  to  wit,  the  fact  that  within  the 
30  days  the  creditors,  and  certainly  Phip- 
pen, agreed  not  to  accept  the  deed,  and  if 
the  answer  of  Phippen  had  denied  this  fact 
in  the  most  positive  and  explicit  terms, 
and  were  entitled  to  all  the  weight  to  which 
an  answer  can  be  entitled,  it  would  be  in- 
sufficient to  resist  the  force  of  the  concur- 
ring testimony  of  these  two  witnesses. 

Bnt  Mieure  proved  another  fact  which  is 
<leciaive  of  this  case,  to  wit,  that  he  and 
Mallory  signed  the  deed  with  the  express 
understanding  and  agreement,  that,  if  car- 
ried out  by  a  sale  of  the  property  therein 
-mentioned,  it  should  enure  to  the  benefit 
of  every  creditor  who  should  think  proper 
to  take  under  the  same,  in  the  same  man- 
ner and  to  the  same  extent  as  though  they 
liad  also  on  that  day  signed  said  deed. 
What  evidence  is  there  in  the  case  to  dis- 
{Move  this  decisive  fact  thus  proved  by  the 
-evidence  of  Mieure?  Not  a  particle,  unless 
tlie  deposition  of  Mallory,  which  will  be 
presently  noticed,  be  considered  as  evi- 
.4lence  in  the  case.     It  is  true  that  Phippen 


in  his  answer  denies  that  Mallory  accepted 
and  signed  the  deed  in  the  manner  and 
upon  the  terms  set  forth  in  the  bill.  But 
that  denial  was  not  made  on  the  personal 
knowledge  of  Phippen ;  and  if  made  on  any 
information  at  all,  such  information  must 
have  been  derived  from  Mallory.  The 
denial  therefore  is  not  evidence ;  and  cer- 
tainly cannot  weigh  down  the  evidence  of 
Mieure. 

It  will  not  do  for  Mallory  to  say  that 
Phippen  could  not  bind  him  by  agreeing 
not  to  accept  the  deed.  Nor  for  Phippen  to 
say  that  Mallory  had  no  right  *'to 
469  renounce  *the  said  deed  for  the  firm, 
and  to  surrender  without  considera- 
tion valuable  in  law,  the  rights  of  the  firm 
under  the  deed."  If  these  parties  were 
right  in  saying  that  one  could  not  bind  the 
other,  yet  certainly  each  could  bind  him- 
self, and  as  each  did  bind  himself  by 
agreeing  to  that  which  is  decisive  against 
the  claim  of  the  firm,  therefore  the  firm  is 
as  much  bound  as  if  they  had  both  expressly 
agreed  not  to  accept  the  deed,  or  to  accept 
it  for  the  benefit  of  all  the  creditors.  But 
I  apprehend  they  are  not  right  in  so  saying ; 
and  that  the  said  several  agreements  of 
Mallory  &  Phippen  for  the  firm,  are  binding 
on  the  firm  and  each  member  of  it. 

Durham  and  Mieure  are  both  competent 
witnesses.  Durham  is  disinterested;  and 
the  interest  of  Mieure  is  againitt  his  testi- 
mony. 

But  it  is  contended  that  the  Court  below 
erred  in  overruling  the  motion  of  Mallory 
&  Phippen  to  continue  the  case,  in  order 
that  they  might  have  the  benefit  of  the  dep- 
osition of  Mallory,  which  they  were  m 
daily  expectation  of  receiving,  and  also  in 
overruling  their  motion  to  set  aside  the 
decree  after  said  deposition  was  returned. 

The  suits  were  instituted  in  1837.  The 
charges  made  in  the  bill  of  the  schedule 
creditors  were  of  such  a  nature  as  to  render 
it  proper  that  if  they  could  be  disproved  by 
Mallory,  his  deposition  should  be  taken 
and  filed  without  any  unnecessary  delay. 
He  was  at  that  time  in  Richmond ;  for  in 
November  1837,  the  subpoena  was  returned 
executed  upon  him.  When  he  left  Rich- 
mond or  the  state,  does  not  appear ;  nor  is 
there  any  trace  in  the  record  of  any  effort 
to  take  his  deposition  until  March  1843 ;  six 
years  after  the  filing  of  the  bill ;  when  the 
suits  were  continued  on  the  motion  of  Mat- 
lory  &  Phippen,  and  on  the  affidavit  of 
Phippen  that  he  had  in  the  preceding  De- 
cember, sent  the  necessary  papers  to  St. 
L/Ouis,  Missouri,  for  the  purpose  of 
470  taking  *Mallory's  deposition,  but 
that  they  had  miscarried,  and  there- 
fore the  deposition  had  not  been  taken. 
At  the  next  term,  to  wit,  on  the  28th  of 
June  1843,  when  the  suits  were  again  called 
for  hearing,  Mallory  &  Phippen  moved  for 
another  continuance  for  the  same  cause, 
and  the  Court  overruled  the  motion.  It 
seems  to  me  that  without  accounting  for  the 
great  apparent  default  which  had  occurred 
in  not  ^king  the  deposition  before,  Mal- 
lory A  Phippen  had  no  right  to  have   the 
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trial  of  the  suits  long-er  delayed  on  that 
ground,  and  that  the  Court,  in  its  discre- 
tion, might  properly  overrule  the  motion. 

But  let  us  consider  the  deposition  as  in 
the   case ;  and  enquire  first  whether  it  be 
competent   evidence,    and     secondly   what 
is   its  e£fect,    if  competent.     First,  is  he   a 
competent   witness?    He  certainly   is  not, 
unless  he  be  rendered  so  by  a  release  or  as- 
signment of  his   interest,  and  there  is  no 
evidence   in   the  record  of  any  such  release 
or   assignment,  or  that  his  interest  which 
certainly   once  existed,    has    ever,   in  any 
manner,  been  extinguished.    The  only  al- 
lusion to  the   subject  of  his  interest  is  con- 
tained in  the  affidavit    of   Phippen    before 
referred  to,  in  which  he  says,  '^  that  the  said 
Mallory   has  now  no  interest  in  them  (the 
suits)    whatever,  his  whole  interest  having 
been  long  since  transferred  to  this  affiant'* 
Sec.    But   this  is  certainly    not  sufficient  to 
disprove  his  interest.      Secondly,   suppose 
that  he  is  a  competent  witness,  what  is  the 
effect  of  his  evidence?    It  might  be  supposed 
to  be  unnecessary  to  answer  this  question ; 
supposing  the  witness  to  be  incompetent,  as 
he  undoubtedly  is,  on   the  record  as  it  now 
stands.     But  it  is  to  be  remembered  that  the 
deposition  of  Mallory  was  not  filed,  and  the 
exception  to  the  competency  of  the  witness 
taken,  until  after  the  dismission  of  the  bill 
of    Mallory    A   Phippen.     Mallory    may  in 
fact  have  no  interest  in  the  controversy,  as 
is  stated  in  the  affidavit  of  Phippen  before 
mentioned ;  and  the  fact  that  he  has  none, 
may  have  been,  or  may  yet  be,  proved 
471      in  the  suit  of  the  ^schedule  creditors, 
which  is  still   pending  in  the    Court 
below.     In  this  view  of  the  case  it  becomes 
important  to  answer  the  question  as  to  the 
effect  of  Mallory' s  evidence,  supposing  him 
to   be  competent ;  and  I  will  therefore  now 
proceed   to  do  so.     He  testifies  under  very 
unfavorable  circumstances.     In   1837  when 
the  deed  was  executed  and  the  transactions 
connected  with  it  were  all  fresh,  a  full  and 
specific  detail  of  them  was  made  in  the  bill 
of  the  schedule  creditors,  and  the  answer  of 
Mieure   to  the  bill  of  Mallory  A  Phippen, 
and    the    conduct  of  Mallory  was   thereby 
deeply  implicated.     He  never  answered  the 
charges  made  against  him ;  and  never  gave 
his  deposition  in  the  suits  until  June  1843, 
six   years  after  the  suits  were  instituted ; 
when  his  deposition  was  taken  in  Missouri. 
The  deposition  is  equivocal  and  unsatisfac- 
tory; and  under  the  circumstances  can  have 
little  weight  against  the   testimony  of   a 
witness  testifying  against  his  interest  and 
at  a  time  when    the  transactions  to   which 
the  testimony  relates  were  all  fresh  in  the 
memory   of    the  witness.     But    admit   the 
statement  of  Mallory  to  be  strictly  and  lit- 
erally  true;  and   what   does   it    show?    "I 
recollect"    says   the  witness,  *'that  in  the 
month  of  June  1837 1  went  in  company  with 
Thomas  Mieure  from  the  Bank  of  Virginia 
to  the  Hustings  court  office,  and  then   and 
there  each  of  us  in  each  other's  presence, 
signed  the  deed  made  by  Durham,  as  I   be- 
fore referred  to ;  and   the   said   Mieure  re- 
marked at  the  same  time  that  he  should  not 


avail  himself  of  its  benefits  to  the  exclusion 
of  other  creditors,  but  merely  signed  it 
so  as  to  make  the  same  binding  on  the  said 
I>urham.  I  did  not  give  my  assent  to  that 
or  any  other  remark  which  went  to  show 
that  I  signed  it  for  the  same  purpose." 
But  did  he  express  his  dissent  to  that  re- 
mark of  Mieure?  He  does  not  say  that 
he  did,  as  he  certainly  would  have  said, 
had  the  fact  been  so.  Then  when  the 
remark  was  made  by  Mieure,  Mallory  ac- 
cording to  his  own  admission  was 
472  silent:  And  his  silence  was  *either 
designed  to  give  consent,  or  to  in- 
duce Mieure  to  believe  that  he  consented, 
and  prevent  him  from  informing  the  other 
creditors.  For  Mallory  must  have  known 
that  if  he  had  given  the  slightest  intima- 
tion of  dissent  Mieure  would  have  at  once 
informed  the  other  creditors,  so  that  they 
might  by  signing  the  deed  in  time,  defeat 
the  object  of  Mallory  and  accomplish  that 
of  Mieure.  If  the  silence  of  Mallory  was 
designed  to  give  consent,  then  Mallory  & 
Phippen  are  bound  by  such  consent.  If  it 
was  designed  to  deceive  Mieure,  it  was  a 
fraud  which  can  give  Mallory  &  Phippen 
no  advantage  over  the  other  creditors. 

If  therefore  the  case  stood  alone  upon  the 
statement  of  Mallory,  that  statement  would 
be  fatal  to  the  pretensions  of  Mallory  Sk 
Phippen  to  the  whole  of  the  trust  fund  in 
exclusion  of  the  schedule  creditors. 

The  great  difficulty  1  have  had  in  this 
case,  has  been  in  determining  whether 
Mallory  A  Phippen  should  be  .allowed  to 
participate  at  all  in  the  distribution  of 
the  fund. 

In  attempting  to  secure  to  themselves  the 
benefit  of  the  deed  of  trust  in  exclusion  of 
the   schedule  creditors,    they  attempted  to 
perpetrate   a    fraud.      They    came    into  a 
Court   of  equity  with   unclean   hands;  and 
one  of  the  established  maxims  of  that  Court 
required   it,  I  think,  to   dismiss  their  bill; 
*  'for  the  Court  will  never  assist  a  wrong- 
doer in  effectuating  his  wrongful  and  ille- 
gal purpose."    1  Story's  EUju.  Jur.  {  64,  e. 
But  it  must  be  remembered  that  the  sched- 
ule  creditors  also  came   into  a   Court   of 
equity;    and   though    they    came   in  with 
clean  hands,    yet  they  came  asking  equity. 
And    another    maxim    of    the    Court,    one 
which,    of  all  others,    it  perhaps  most  de* 
lights  to  enforce,  certainly  most  often  en- 
forces, declares  that   '*he  who  asks  equity 
must  do  equity."    Then  the  question  is,  I& 
there   any    equity    which    these  schednle 
creditors   should    be  required  to  do  to  the 
accepting  creditors,    as  the   price  of 
473      that  equity  which   is  ^demanded  by 
the  former?    I   think  there   is.    The 
deed  of  trust  was  not  in  itself    fraudulent; 
and  was  accepted  by  Mieure,  if  not  Mallory 
also,  with  the  understanding  that  it  should 
enure   to  the  benefit  of  all  the    creditors. 
They  seem    therefore  to  have  acquired  a 
legsd   advantage,  and  to  have  some  equity. 
And  the  schedule  creditors  cannot  deprive 
them  of  that  legal  advantage   without  tfa^ 
aid  of  a  Court  of  equity ;  and  cannot  obtain 
that   aid  without  doing  equity.     But  what 
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is   the   measure  of  that  equity?    Certainly 
not  the  payment  of  the  whole  of  the  claims 
of   the  accepting^  creditors ;  for    that  would 
exhaust  the  whole    trust   subject,    and    be 
ag^ainst    the  understanding  with  which  the 
deed   was  accepted,    besides   giving  effect 
to  the  unlawful  purpose  to  which  Mallory  & 
Phippen     afterwards    sought     to     pervert 
their  acceptance  of   the  deed.    The  answer 
to  the  question  is  given  by  another  maxim 
of    the  Court,    that  "equality    is   equity;" 
or,    as  it  is  sometimes  expressed,   ** equity 
delighteth    in   equality."     1   Story's    Equ. 
Jur.  {  64,  f.     The  application  of  this  maxim 
to  the  case  will  carry  into  effect  the  under- 
standing with  which  the  deed  was  accepted, 
and  will  do  equal  justice  to  all  the  creditors. 
But  a   question   still   remains   to   be   an- 
swered,   and  that  is,  whether  the  creditors 
shall  be  required  to  release  their  debtor  Dur- 
ham from  all  further  claim   on  account  of 
the  debts  due  them  after  the  fund  aforesaid 
shall  have  been  exhausted  in  the   payment 
of    said   debts,   according  to  a  provision  to 
that  effect  in  the  deed?    With  all  deference 
for   the   opinions   of  those  of  my  brethren 
who  differ  in  opinion  with  me  on  this  ques- 
tion, I  think  the  creditors  should  not  be  so 
required.    To  require  them  to  do  so,  would 
be    to  give  effect   to   the  deed  against    the 
express  agreement  of  all  the  creditors  that 
it    should  be  ineffectual ;  would  be   to  take 
away  from  the  schedule  creditors  rights  ac- 
quired by  legal  diligence,  without  any  neces- 
sity whatever  for   so  doing.     All   that  the 
accepting  creditors  can  require  is,  to 
474      be  allowed  to  *x>articipate  pro  rata   in 
the   distribution   of  the  fund.     When 
that  is  accorded  to  them,   why   should    any 
other    terms   be  imposed  on   the   schedule 
creditors?    Why  should  they  be  required  to 
release  the  debtor?    The  accepting  creditors 
will   not  be   benefited   by   the  lease  of  the 
debtor.    Their   interest  is  the  other   way. 
The  schedule  creditors  ask  no  equity  against 
the  debtor:    against  him  their  rights  both 
a.t  law  and  in  equity  are  complete.     He  not 
only  has  no  equity,  but  demands  no  equity 
in  the  case.     He   is  defendant  in   both   of 
the   bills,    and  answers   neitl^er  of    them. 
According  to  the  pretensions  of  Mallory  & 
JPhippen,    they  and   l^eure   would  get  the 
^whole  trust   fund   and  release  the  debtor, 
-while   the    entire    claims    of    the  schedule 
creditors  would  be  left  unsatisfied  and  lia- 
ble to  be  enforced  against  him.     According 
to  the  pretensions  of  the  schedule  creditors 
lliey    would  get  the  whole  trust  fund,  leav- 
ing  the  balance  of  their  claims,    and  the 
entire   claims   of  the  accepting   creditors, 
or  at  least  of  Mallory  &  Phippen,  unsatis- 
fied and  liable  to  be   enforced   against   the 
debtor.    In  this  conflict  of  pretensions  the 
debtor   has  no  legal  or   equitable   interest, 
a,xid    claims    none.     In    his    deposition    he 
nxaintains   the  pretensions  of  the  schedule 
oredltors,    which    leave  him  bound  for  the 
exitire   amount  of  the  claims  against  him 
3.^ter   applying  the  trust  fund  to  their  pay- 
xxacnt.    The  only  question   is   whether   the 
soliedule  creditors  should  get  all  under  their 
ejcecution  liens,  or  allow  the  accepting  cred- 


itors to  participate  with  them.  These  two- 
classes  of  creditors  are  alone  interested  in 
the  solution  of  this  question.  It  is  a  mat- 
ter of  indifference  to  the  debtor  whether 
the  balance  due  by  him  after  the  applica- 
tion of  the  trust  fund  be  due  to  one  class  or 
other  of  his  creditors.  Why  then  should  a 
release  be  required  of  the  creditors?  Why 
should  this  measure  of  relief  be  forced  upon 
a  debtor  not  seeking  it?  Not  entitled  to  it 
according  to  his  own  evidence  in  the  case? 
I  am  for  giving  no  effect  whatever  to 

475  the  deed  of  trust  except  *to  the  extent 
of  affording  an  opportunity  to  a  Court 

of  equity  for  the  application  of  its  favourite 
maxims,  that  ^*he  who  asks  equity  must  do 
equity,"  and  *  ^equality  is  equity,"  and  it 
is  with  great  difficulty  that  I  go  even  to 
that  extent  in  this  case. 

The  Court  below  in  dismissing  the  bill  of 
Mallory  Sl  Phippen  did  not  intend  to  decide 
that  they  were  not  entitled  to  participate  in 
the  distribution  of  the  fund,  but  reserved 
that  question  for  future  decisions  in  the 
suit  of  the  schedule  creditors.  In  that  suit, 
to  which  all  the  parties  to  this  suit  are  de- 
fendants, the  fund  can,  and  ought  I  think, 
to  be  apportioned  pro  rata  among  all  the 
creditors. 

I  am  for  affirming  the  decree. 

DANIEL,  J.  I  have  not  been  able  to 
discover  anything  on  the  face  of  the  de^ 
out  of  which  this  controversy  has  arisen, 
or  in  the  history  of  the  case,  from  which 
to  draw  the  conclusions  that  the  said  deed  is 
fraudulent  in  fact  or  in  law.  The  right  of 
a  debtor,  in  making  a  deed  of  trust  upon 
all  of  his  estate  for  the  benefit  of  his  cred- 
itors, to  insert  in  the  deed  the  condition 
that  all  who  should  accept  its  provisions 
should  release  him  from  all  further  demand 
on  account  of  the  debts  secured,  was  recog- 
nised by  this  Court  in  the  case  of  Skipwith's 
ex*or  V.  Cunningham,  8  I/eigh  271;  and 
reason  and  authority  are  there  £irnished  for 
the  distinction  made  between  the  convey- 
ance of  the  whole  and  the  conveyance  of 
part  only  of  the  debtor's  property  upon  such 
condition. 

There  is,  I  think,  nothing  in  the  case  from 
which  to  infer  that  the  deed  made  by  Durham 
originated  in  any  purpose  or  design  to  con- 
ceal from  his  creditors  or  secure  to  himself 
any  portion  of  his  property.  It  is  true 
that  the  schedule  rendered  by  him  on  taking 
the  oath  of  an  insolvent  debtor,  contains  a 
list  of  small  debts  due  to  him,  and  a  few 
articles  of  personal   property  of  tri- 

476  fling  *value  not  mentioned  in  his  deed. 
There  is  no  proof  however  that  these 

debts  existed,  or  that  he  owned  these  arti- 
cles of  property  at  the  date  of  the  deed. 
And  if  such  proof  existed,  or  the  probabil- 
ity of  the  existence  of  the  fact  is  to  be  in- 
ferred from  the  short  space  of  time  that 
elapsed  between  the  date  of  the  deed  and 
the  time  of  surrendering  the  schedule,  it 
would,  in  the  absence  of  all  other  evidence 
of  fraud,  and  in  view  of  the  inconsiderable 
value  of  the  subjects  in  question,  be  harsh, 
I  think,  to  refer  the  failure  to  embrace  them 
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in  the  deed  to  any  dishonest  purpose  on  the 
part  of  the  grrantor.  The  charitable  and 
fair  presumption  is,  that  he  omitted  them 
from  forgetfulness,  if  indeed  he  was  the 
owner  of  them  when  he  made  the  deed. 

The  deed  maj   therefore  be  justly  treated 
as   one  devoting  the  whole  of  the  debtor's 
property   to   the  demands  of  his  creditors, 
and   the  objection  made  on  the  condition 
which  it  imposes  on  the  creditors,    is  an- 
swered by  the  decision   of  this  Court  in  the 
case  above  cited.     The  deed  is,  I  think,  un- 
assailable on  this  ground  or  on  any  other  so 
far   as  the  grantor  is  concerned;    and  the 
Circuit  court  erred  in  dismissing  the  plain- 
tiff's bill  on  the  ground  that  the  deed  was 
fraudulent    and  void.    The  conduct  of  the 
plaintiffs  has  however  been  such  as,  in  my 
opinion,  to  debar  them  of  all  claim  to  the 
interference  of  the  Court  of  equity   to  en- 
force,   at  their  suit,  any  right  which  they 
acquired   by  virtue  of  their  having  signed 
and  accepted  th,e  deed  within  the  time  pre- 
scribed.    They  and  Mienre  only  of  the  cred- 
itors   having    executed    the     deed,    stand 
according    to    its    provisions  as  preferred 
creditors,   and    entitled    to  appropriate  the 
whole  of  the  trust  fund,  if  necessary,  to  the 
satisfaction  of  their  debts.    The  testimony 
taken  in  the  suit  of  Stevens  and  the  other 
schedule   creditors,  however,  discloses   the 
fact   that  the  deed  was  signed  by   Mieure, 
and  by  Mallory,   in  the  name  of  Phippen  & 
Mallory,  with  the  express  understand- 
477      ing  that  the  deed  should  enure  to  *the 
benefit  of  all  the  creditors  as  fully  as 
if   each   of  the  others  had  also  signed  the 
deed.    Phippen  &  Mallory  now   repudiate 
this  understanding,    and   avail  themselves 
of  their  position   to  claim   for   themselves 
and  Mieure  the  whole  of  the  trust  fund   to 
the  exclusion  of  the  other  creditors.    This 
conduct,  taken  in  connection  with  the  fact 
disclosed  in  the  testimony  of  Mieure,    that 
Mallory  had    proposed    to   him    that   they 
should  sign  the  deed  and  claim  th«^  benefit 
of  it  to  the  exclusion  of  the  other  creditors ; 
and   only  consented    to  the  understanding 
above   mentioned  upon    being   warned    by 
Mieure,  that  if  he  did  not  the  other    cred- 
itors should  be  notified  of  his  course,    and 
thus  have  an  opportunity  also  of    signing 
the     deed,    furnishes,    I    think,    sufficient 
proof   that  the  use  now  sought  to  be  made 
of   the    deed    by  Mallory  was  one  contem- 
plated by  him  at  the  time  he  became  a  party 
to  it.     Such  being  the  origin  and  nature  of 
their  claim,  Phippen  &  Mallory,   as  plain- 
tiffs in  a  Court    of   equity,    were,    in    my 
opinion,    entitle   to  no  aid  or  relief  what- 
ever; and   the  Chancellor,  for  the   reasons 
I  have  stated,  did  right,  I  think,  in  dismiss- 
ing  their  bill.    Whether  their  position  as 
defendants    in    the    suit    brought    by    the 
schedule  creditors  will  so  far  avail  them  as 
to   give  them  the  right  to  insist  that  they 
shall   not  be  compelled  to  yield  their  place 
in    the   deed,  except  on   the    condition    of 
being   allowed  to  receive,  according  to  the 
understanding  with  Mieure,  their  pro  rata 
share   of   the    fund,  is  a  question  reserved 
by  the  Chancellor  for  a  future  adjudication. 


which  I  do  not  wish  to  anticipate  by  any 
expression  of  opinion  further  than  what 
has  been  rendered  necessary  in  passing 
upon  their  rights  in  their  own  suit.  As 
yet  no  step  has  been  taken  in  either  branch 
of  the  proceedings  of  which  the  appellants 
have,  in  my  opinion,  any  right  to  complain ; 
and  I  am  for  affirming  the  decree. 

478  *BAI,DWIN.  J.  This  is  an  appeal 
from  a  joint  decree,  rendered  in  two 
suits  embracing  the  same  subject  and  in- 
volving the  same  controversy,  and  heard 
together  without  objection :  and  the  appeal 
has  therefore  brought  up  both  causes  for 
adjudication  here.  In  one  of  them,  that 
first  instituted,  Mallory  A  Phippen  are 
the  plaintiffs;  and  in  consequence  of 
the  omission  as  defendants  of  all  the  cred- 
itors secured  by  the  trust  deed  in  ques- 
tion, except  Mieure,  the  merits  of  the 
controversy  are  oot  fully  developed  in  that 
suit.  But  in  the  other,  brought  by  nearly 
all  the  creditors  secured  by  the  deed  very 
shortly  after  the  first,  the  merits  of  the 
controversy  have  been  fully  developed,  by 
the  pleadings,  proceedings  and  proofs,  be- 
tween the  proper  parties.  It  is  not  to  be 
supposed  for  a  moment  that  it  wonld  be 
proper,  from  separate  and  unconnected 
views  of  the  two  cases,  to  render  a  decree 
repugnant  and  conflicting  in  itself  in  regard 
to  the  rights  of  the  parties  and  the  relief 
consequent  thereupon.  We  must  therefore, 
of  necessity,  look  in  the  first  place  to  the 
suit  in  which  the  merits  have  been  fully 
developed,  for  the  consideration  and  deter  * 
mination  thereof,  and  the  result  will  then 
designate  the  disposition  to  be  made  of  the 
other  case. 

In  Virginia   the  principle  is  established 
that  a  deed  of  trust  made  by  a  debtor   ccm- 
veying  his  property  for  the  security  of  cred- 
itors, which  is  in  all  other  respects  ^ir  and 
bona  fide,  is  not  to  be  treated  as  fraudulent 
because  it  imposes  upon  the  creditors  in- 
tended to  be  secured  the  condition  of  releas- 
ing to  the  grantor  so  much  of  their  respec- 
tive demands   as  may   remain   unsatisfied 
after  the  application  thereto  of  the  proceeds 
of  the  trust  subject,  and  requires  of  them 
their   acceptance  of  the  provisions  of  the 
deed    within   a    given     time.      Skipwith's 
ex'or  V.   Cunningham,   8  Lieigh   271.    The 
effect  of  such  a  condition    is    to    give  the 
whole  benefit  of  the  trust  to  the  creditcM^ 
who  comply  with  it,  to  the  exclnsioa 
479      of  *those    who   fail   to  do  so  within 
the  prescribed  period.    It  has  some- 
what the  nature  of  a  forfeiture,  and  there 
ought  to  be  perfect  fairness  and  good  faith 
on  the  part  of  the  creditors  seeking  to  avail 
themselves  of  it.    If  therefore  some  of  the 
creditors,  with  the  design  of  excluding  the 
rest,  resort  to  false  representations  or  other 
deceptive  arts,  by  which  the  latter  are  sur- 
prised or  deluded,    and  so  prevented  froai 
acceding  to  the  terms  proposed  in  the  deed, 
such  misconduct  furnishes  a  proper  ground 
for  relief  in  a  Court  of  equity. 

I  think  it  appears  from  the   record,   that 
by  common   understanding  and  agreement 
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amongst  the  creditors,  including  the  de- 
fendants Mallory  &  Phippen,  it  was  deter- 
mined, in  consequence  of  apprehensions 
entertained  in  respect  to  the  validity  of  the 
deed,  that  none  of  them  would  become  par- 
ties to  the  instrument,  but  that  the  same 
should  be  suffered  to  become  inoperative, 
bj  their  failure  to  affix  their  signatures 
within  the  prescribed  period  of  thirty  days ; 
that  in  conformity  with  this  understanding 
and  agreement  the  deed  was  not  signed  by 
any  of  the  creditors,  with  the  exception  of 
Mallory  Sl  Phippen,  and  the  defendant 
Mieure ;  that  within  a  day  or  two  before 
the  expiration  of  the  time  limited,  Mallory 
and  Mieure  went  together  to  the  clerk's 
office  where  the  de^  was  deposited  and 
recorded,  and  then  and  there  signed  the 
same,  the  latter  individually,  and  the 
former  for  himself  and  his  partner  Phip- 
pen ;  that  Mieure  acted  for  the  honest 
purpose  of  preserving  to  the  creditors  in  gen- 
eral intended  to  be  secured  by  the  deed  the 
benefit  of  its  provisions,  by  admitting  them 
to  a  participation  therein ;  and  Mallory  for 
the  dishonest  purpose,  and  with  the  pre- 
conceived design,  of  taking  the  other  cred- 
itors by  surprise,  excluding  them  from  all 
resort  to  the  property,  and  appropriating  it 
to  the  satisfaction  of  the  debt  due  to  him- 
self and  partner ;  and  that  Mallory  accom- 
plished his  purpose  by  taking  advantage 
of  the  general  delusion  and  general 
480  expectation  of  *the  creditors  to  which 
he  had  contributed,  by  lying  by  until 
it  was  too  late  to  warn  the  other  creditors, 
unless  by  the  vigilance  and  diligence  of 
Mieure;  and  by  <^uieting  the  latter,  (who 
had  indignantly  rejected  a  proposition  to  be- 
come his  confederate,  and  threatened  to 
rouse  the  other  creditors,)  by  consenting 
to  concur  with  him  in  admitting  them  to 
participation  in  the  benefits  of  the  trust. 

These  facts,  I  think,  are  established  by 
the  deposition  of  Mieure,  of  whose  com- 
petency there  can  be  no  doubt,  his  evidence 
toeing  directly  against  his  own  pecuniary 
interest,  which,  like  that  of  Mallory,  is  to 
exclude  the  other  creditors  from  all  partici- 
pation in  the  trust  subject.  The  testimony 
of  Mieure  is  strongly  corroborated  and  sus- 
tained by  the  deposition  of  Durham,  if  the 
latter  be  a  competent  witness,  which  is  a 
question  of  some  difficulty,  from  the  pecul- 
iar nature  of  the  case.  It  is  a  question 
which  I  do  not  deem  it  necessary  to  con- 
sider, and  I  shall  therefore  not  rely  upon 
the  evidence  of  Durham,  but  treat  Mieure 
as  the  only  witness  for  the  plaintiffs. 

The  credibility  of  Mieure  is  quite  obvious, 
and  the  weight  of  his  testimony  is  not  im- 
paired by  the  rule  of  evidence  that  requires 
a  responsive  answer,  negativing  allegations 
of  the  bill  to  be  overcome  by  two  witnesses, 
or  one  witness  and  corroborating  circum- 
stances. The  rule  is  not  applicable  to  a 
case  like  this,  in  which  the  respondent  does 
not  speak  from  his  personal  knowledge. 
The  answer  though  purporting  to  be  that 
of  Mallory  A  Phippen,  is  in  fact  the  answer 
of  Phippen  alone ;  and  was  sworn  to  and 
filed  by  him    only,    and    not    by   Mallory, 


against  whom  the  bill  is  taken  for  con- 
fessed. It  is  a  sweeping  answer  putting  in 
issue  by  denial  general  allegations  of  the 
bill,  but  evading  the  details  therein  set 
forth  in  regard  to  the  misconduct  of  Mal- 
lory, as  to  which  the  respondent  Phippen 
knew     nothing     personally,    though 

481  seeking  to  avail   himself  of  *it,  and 
in  regard  to  which  he  does  not  under- 
take to  express  any  knowledge  or  even  be- 
lief. 

The  veracious  testimony  of  Mieure  is 
therefore  sufficient  in  itself,  and  I  need  not 
even  refer  to  the  circumstances  of  the  case 
by  which  it  is  corroborated.  In  regard  to  the 
deposition  of  Mallory,  one  of  the  plaintiffs, 
filed  after  the  rendition  of  the  decree,  if  the 
matter  of  it  were  entitled  to  any  weighty 
it  is  so  obviously  irregular  and  incomper 
tent,  that  in  my  view  of  the  case  it  would 
be  waste  of  words  to  make  any  remarks 
upon  it. 

It  seems  to  me  clear  that  the  plaintiffs 
are  entitled  to  relief  within  the  scope  of  the 
allegations  of  their  bill,  but  not  to  that  spe- 
cifically designated  in  the  bill,  which  seeks 
to  set  aside  the  deed  of  trust  altogether, 
and  enforce  their  supposed  rights  as  sched- 
ule creditors  subsequently  acquired  when 
Durham  took  the  oath  of  insolvency.  But 
that  relief  would,  I  think,  be  improper,  the 
sound  objections  being  not  to  the  validity 
but  the  abuse  of  the  deed,  which  was  regu- 
larly accepted  by  both  Mieure  and  Mallory, 
and  avowedly  with  the  view  of  admitting 
the  other  trust  creditors  into  participation 
with  them  of  its  benefits.  The  purpose  of 
Mieure  was  bona  fide,  and  though  that 
of  Mallory  was  not  so,  it  may  be  treated 
as  if  it  had  been ;  and  it  cannot  be  doubted 
that  it  was  competent  for  them  to  waive 
any  exclusive  advantage  to  themselves,  and 
constitute  themselves  trustees  for  the  other 
creditors  intended  to  be  secured.  To  abro- 
gate the  deed  would  be  wrong  and  injurious 
in  regard  to  some  of  the  trust  creditors, 
who  were  not  also  schedule  creditors,  in- 
cluding Mallory  di  Phippen,  and  against 
them  the  plaintiff  are  entitled  to  relief  only 
upon  the  condition  of  doing  equity,  accord- 
ing to  the  well  established  rule  which  oper- 
ates in  favour  of  wrong  doers,  however 
iniquitous  and  fraudulent  their  conduct 
may  have  been.     It  would  be  improper 

482  also  in  *respect  to  Durham,    against 
whom  the  trust  ought  to   be  carried 

out  upon  the  prescribed  condition  of  his 
being  released  from  the  demands  of  the 
creditors  so  far  as  unsatisfied  by  the  appli- 
cation of  the  trust  subject. 

Mallory  &  Phippen,  for  the  reasons  already 
stated,  are  not  aggrieved  by  so  much  of  the 
Chancellor's  decree  as  dismisses  their  bill 
with  costs,  that  being  the  legitimate  con- 
sequence of  a  decisfon  against  them  upon 
the  merits  in  the  other  suit,  in  which  any 
equities  on  their  part  are  reserved  for  the 
final  decree,  by  which  complete  justice  may 
be  done  all  round  amongst  the  parties.  It 
is  true  the  reason  for  dismissing  the  bill 
of  Mallory  &  Phippen  is  stated  to  be  that 
the   deed    of  trust  is  fraudulent  and  void ; 
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but  the  presumption  is  that  the  Chancellor 
had  in  mind  the  fraudulent  operation  sought 
to  be  given  to  the  deed,  and  he  did  not 
mean  to  treat  the  provisions  of  the  deed  as 
nought,  directly  in  the  teeth  of  the  express 
decision  of  this  Court  in  the  case  of  Skip- 
with's  ex'or  v.  Cunningham.  And  how- 
ever 'this  may  be,  the  decree  is  merely 
interlocutory,  with  the  proper  reservation, 
and  we  are  not  to  anticipate  that  it  will 
be  carried  out  by  the  final  decree  upon  er- 
roneous principles. 

I  think  there  is  nb  error  in  the  decree  to 
the  prejudice  of  the  appellants,  and  that  it 
ought  to  be  affirmed. 

ALLEN,  J.  The  case  of  Skipwith  v. 
Cunningham  has  affirmed  the  right  of  the 
debtor  conveying  all  his  property  for  the 
benefit  of  his  cr^itors,  to  exact  a  general 
release  from  the  creditors  accepting  the 
provisions  of  the  deed,  as  the  condition  on 
which  they  shall  participate  in  the  fund 
provided.  The  deed  in  this  case  cannot  be 
assailed  on  that  ground;  nor  is  there  any 
evidence  of  actual  fraud  in  its  execution. 
The  evidence  however,  I  think,  shews  that 
there  yras  an  understanding  on  the  part  of 
the   creditors,    including    the     appellants, 

that  the  proceeds  of  the  property  em- 
483      braced  in  the  trust  ^should  be  applied 

to  the  payment  of  all  the  debts  named 
in  the  deed  in  the  same  manner  as  if  all 
had  signed  it.  The  appellants  therefore 
have  been  guilty  of  the  fraudulent  attempt 
to  acquire  an  unfair  advantage  over  the 
other  creditors,  in  the  effort  to  exclude  them 
from  the  benefits  of  the  deed.  Still  it 
seems  to  me  the  Court  below  erred  in  dis- 
missing the  bill  filed  by  the  appellants  to 
enforce  the  execution  of  the  deed.  Though 
the  case  came  on  for  hearing  together  with 
the  bill  filed  by  the  judgment  creditors  to 
impeach  the  deed  for  fraud,  there  was  no 
necessary  connection  between  the  causes. 
The  decree  dismissing  the  bill  is  a  final  ad- 
judication against  the  appellants.  Mai- 
lory  A  Phippen  are  not  judgment  creditors. 
Their  whole  claim  to  satisfaction  of  their 
debt,  or  any  part  of  it,  out  of  this  prop* 
erty,  rests  upon  the  deed,  and  this  the  Court 
by  its  decree  declares  to  be  fraudulent  and 
void,  and  therefore  dimisses  the  bill.  If 
this  decree  stands,  of  what  avail  is  the 
instruction  of  the  Court  in  the  case  of  the 
creditors  directing  the  commissioner  to 
make,  alternative  apportionments  of  the 
fraud  amongst  the  creditors,  one  embrac- 
ing, the  other  excluding  the  debt  of  Mallory 
&  Phippen?  Resting  as  they  must  do  on 
the  deed  alone,  and  that  being  adjudged  in 
so  many  words  to  be  fraudulent  and  void, 
it  is  difficult  to  perceive  how  they  can  be 
let  in  to  participate  in  the  fund.  The  gen- 
eral creditors  claim,  not  under  but  against 
the  deed ;  they  assert  their  legal  lien ;  and 
when  by  the  decree  in  the  case  of  the  ap- 
pellants the  deed  is  put  out  of  the  way  as 
utterly  void,  the  property  must  of  necessity 
be  distributed  amongst  the  creditors  at 
whose  suit  the  debtor  has  taken  the  insol- 
vent Oath.     Considering  the  deed  as  valid, 


and  that  the  conduct  of  the  appellants  in 
asserting  an  exclusive  claim  to  the  benefits 
of  it,  though  improper  as  it  regards  the 
other  creditors,  could  not  avoid  the  deed  or 
do  away  with  the  effect  of  an  acceptance 
of   its  provisions,    it  only    remained 

484  for  the  Court  to  carry  into  ^execution 
the  agreemeiit  and  understanding  of 

the  parties ;  and  to  apply  the  proceeds  to  the 
debts  named,  in  the  same  way  as  if  the 
creditors  had  signed  it.  If  they  had  signed 
they  would  have  released  their  debtor  for 
the  residue  of  their  debts.  This  has  been 
done  by  Mallory  A  Phippen. 

The  debtor  having  made  a  fair  dedication 
of  his  property  upon  terms  which  the  law 
justified  him  in  imposing,  has  a  right  to 
insist  upon  a  release  from  all  who  claim 
to  participate.  And  the  fund  should  have 
been  divided  between  the  creditors  who 
have  signed  and  such  of  those  named  in  the 
deed  as  may  agree  to  the  terms  prescribed. 
Such  a  distribution  of  the  trust  fund  can 
only  be  made  in  the  suit  instituted  by  Mal- 
lory A  Phippen  to  execute  the  trust;  and 
would  be  totally  inconsistent  with  the  case 
made  by  the  general  creditors,  who  rely  on 
their  legal  lien  alone;  and  repudiate  the 
deed.  And  it  would  present  a  most  anom- 
alous case,  were  the  Court,  after  a  solemn 
decree  declaring  the  deed  fraudulent  and 
void  in  a  suit  brought  to  enforce  it,  to  pro- 
ceed in  a  suit  brought  to  impeach  it,  to 
distribute  the  trust  fund  as  though  the  deed 
were  a  valid  security. 

The  rule  that  the  party  to  entitle  himself 
to  relief  must  appear  with  clean  handa,  can- 
not be  applied  to  this  case  without  injus- 
tice to  others  as  well  as  the  appeHants* 
the  plaintiff  is  in  the  Court  below.  The 
deed  if  valid  divested  the  debtor  of  his 
property  and  vested  it  in  the  trustee  for  the 
benefit  of  the  creditors  who  signed  within 
the  period  prescribed.  The  signatures  of 
Mallory  A  Phippen  and  Mieure  imparted 
vitality  to  the  deed ;  and  the  fund  conld 
only  be  administered  by  the  trustee  or 
under  the  direction  of  a  Court  of  equity. 
When  therefore  the  trustee  declined  to  act. 
a  Court  of  equity  was  constrained  upon 
the  application  of  any  party  interested  to 
interpose  and  protect  the  fund.  And  its 
jurisdiction    having  once  attached   it 

485  must  go  on  to  dispose  of  *the  subject 
according  to  the  rights  of  the  parties. 

The  bill  was  not  filed  to  set  up  a  fraudulent 
deed,  that  is  conceded  to  be  good  and  valid ; 
the  claim  therefore  as  preferred  by  the  bill 
was  proper,  and  the  objection  goes,  not  to 
the  validity  of  the  deed,  but  to  the  extent 
of  the  rights  of  the  creditors  named,  as 
modified  by  the  understanding  and  agrree- 
ments  amongst  them.  This  therefore  is 
nothing  more  than  the  ordinary  case  of  a 
party  who  has  rights  proper  to  be  enforced 
in  a  Court  of  equity,  claiming  more  than 
the  proof  shews  him  entitled  to.  The  Conrt 
in  such  cases  may,  in  the  exercise  of  its 
discretion,  subject  the  party  to  costs;  trat 
it  cannot  refuse  relief  of  some  kind*  This 
will  appear  more  clearly  if  the  case  is 
viewed  by   itself  and  without  reference   to 


598 


8  GRATT. 


*  NoTBON  Jurisdiction. 


486 


the  biir filed  by  the  creditors  after  the  in- 
stitntion  of  the  suit  by  Mallory  A  Phippen. 
Could  the  Court  if  that  were  the  sole  case 
pending,  have  dismissed  the  bill  after  its 
jurisdiction  had  attached  and  it  had  actually 
taken  possession  of  the  trust  fund?  It  must 
of  necessity  go  on  to  dispose  of  the  fund; 
if  the  deed  is  sustained  it  could  not  be  re- 
stored to  the  debtor  for  he  had  x>arted  with 
all  rights  to  it.  Nor  would  it  be  proper  to 
place  it  in  the  hands  of  the  trustee,  even  if 
as  in  this  case  he  had  not  declined  to  act. 
Nothing  would  remain  for  the  Court  to  do 
but  to  enquire  into  the  rights  of  the  parties 
and  to  distribute  the  fund  accordingly.  A 
dismissal  of  the  bill  would  have  been  erro- 
neous in  the  case  supposed,  and  there  does 
not  seem  to  be  any  distinction  between 
that  and  the  case  before  us.  But  in  this 
case  the  error  is  aggravated  by  the  decree 
declaring  the  deed  fraudulent  and  void; 
thus  precluding  the  Court  from  ever  treat- 
ing it  as  a  valid  subsisting  security  for  any 
purpose  as  between  these  parties,  in  any 
subsequent  proceeding.  I  think  the  decree 
shonld  be  reversed,  and  the  cause  remanded 
with  instructions  to  hear  both  causes  to- 
gether and  to  distribute  the  trust  fund 
486  amongst  *the  creditors  who  have 
signed  the  deed,  and  such  others  of 
the  creditors  named  therein  as  may  elect 
to  come  in  and  release  the  debtor  accord- 
ing to  the  terms  of  the  deed. 

But  the  other  Judges  differ  from  me,  and 
the  decree  is  therefore  affirmed. 
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a.  In  General. 

b.  General  Accountings. 

c.  Between  Partners. 

d.  By  Fiduciaries. 

4.  Discovery. 

5.  Penalties  and  Forfeitures. 

0.  Fraud. 

7.  Accident,  Mistake  and  Surprise. 

8.  Reformation  and  Cancellation. 

9.  Illegal  Contracts  and  Transactions. 

10.  Trusts  and  Trust  Property. 

II.  Lost  Instruments. 
12.  Corporate  Affairs. 

18.  Construction  of  Wills. 
14.  Administration. 
16.  Judgments. 

a.  Enforcement. 

b.  Relief  from. 

(1)  In  General. 

(2)  Grounds  of  Relief . 
(8)  By  Injunction. 

16.  Property  and  Rights  Therein. 

a.  Determination   of   Title,    Boundaries  and 

Possession. 

b.  Of  Life  Tenants  and  Remaindermen. 

c.  Of  Infants. 

d.  Prior  Establishment  of  Rights  at  Law. 

e.  Bills  of  Peace  and  Quia  Timet 

VII.  Waiver  of  Objections. 

1.  Subject-Matter  Cognia&able  in  Equity. 

2.  Subject-Matter  Not  Cognizable  in  Equity. 

C.  Criminal  Jurisdiction. 

I.  Ouster. 

II.  Divestiture  of  Jurisdiction. 

III.  Offence  by  Acts  of  Congress. 
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IV.  Ooncurrent  Jurisdictioii. 

V.  Jurisdiction  of  Penon  and  Offence. 

VL  OonstitQtional  and  Statutory  Provisions. 

VII.  Transfer  of  Causes. 

VIII.  TerritorialJurisdictlon. 

IX.  Objections  to  Jurisdiction. 

X.  Waiver  of  Objection. 

Crass  Refsreooes  to  Monopraphlc  Notes. 

Abatement,  Pleas  in,  appended  to  Warren  v. 

Saunders,  27  Gratt.  360. 
Appeals. 
Atuchments.  appended  to  Lancaster  v.  Wilson, 

S7aratt.fl84. 
Bankruptcy  and  Insolvency,  appended  to  Dil- 

lard  V.  Ck)llins.  26  Qratt.  848. 
Charities,  appended  to  Kelly  v.  Love,  SO  Gratt 

124. 
Constitutional  Law. 
Courts. 
Creditors'  Bills,  appended  to  SucUey  v.  Rotch- 

ford,  18Gratt.60. 
Decrees,  appended  to   Evans   v.    Spurgin,    11 

Gratt.  616. 
Divorce,  appended  to  Bailey  v.  Bailey,  31  Gratt  48. 
Executors  and  Administrators. 
Fraudulent  and  Voluntary    Conveyances,    ap- 
pended to  Cochran  v.  Paris,  U  Gratt  848. 
Injunctions,  appended  to  Clay  tor  v.  Anthony,  18 

Gratt  618. 
Judgrments,  appended  to  Smith  v.  Charlton,  7 

Gratt  426. 
Justices  of  the  Peace. 

A.  QBNBRAL  JURISDICTION. 

I.  DEFINITION  AND  SCOPE. 

I>ofiiiltioa.—Jurlsdiction  is  the  power  to  hear  and 
determine  a  cause.  17  Am.  &  Euff.  Enc.  Law  (2d 
Ed.)  1041. 

Scope.— The  plan  of  this  article  is  to  treat  under 
the  title  of  "Jurisdiction"  the  general  principles  ap- 
plicable to  this  subject,  in  three  main  divisions, 
general,  equitable  and  criminal  jurisdiction.  Its 
relation  and  application  to  spedflc  subjects  will  be 
found  in  the  monographic  noteg  on  those  subjects, 
and  for  the  jurisdiction  of  specific  courts,  and  their 
appellate  jurisdiction,  reference  is  made  to  the 
monofirraphic  ftoUt  on  "Courts**  and  ** Appeals.** 

IL  ELEMENTS  AND  ACQUISITION. 

1.  OfthxPbbson. 

a.  B$$efUial  in  Personal  Actions. 

Wsot  of  Service  in  Porsonsl  Action.— In  a  personal 
action  actual  service  of  process  upon  the  defendant 
is  necessary  to  complete  the  j  urisdlction  of  the  court, 
and  if  no  such  service  is  had  the  judgment  will  be 
void  and  subject  to  collateral  attack  unless  waived 
by  voluntary  appearance  or  otherwise.  Gray  v. 
'  Stuart  88  Gratt  861;  Underwood  v.  McVeitrh,  28 
Gratt  418;  Wade  v.  Hancock,  76  Va.  020:  Lavell  v. 
McCurdy,  77  Va.  768;  Ferguson  v.  Teel,  83  Va.  690: 
DiUard  V.  Central,  etc.,  Co.,  83  Va.  784,  1  S.  E.  Rep. 
134:  Blanton  v.  Carroll,  86  Va.  680, 10  S.  E.  Rep.  820; 
Staunton,  etc..  Co.  v.  Haden,  93  Va.  201.  38  S.  E.  Rep. 
386:  Capehart  V.  Cunningham.  12  W.  Va.  750;  Fowler 
V.  Lewis.  86  W.  Va.  113.  14  S.  E.  Rep.  447;  O'Brien  v. 
Stephens,  11  Gratt  010;  Barrett  v.  McAllister.  88  W. 
Va.  760, 11  S.  E.  Rep.  228;  Coleman  v.  Waters,  18  W. 
Va.  811:  Mahany  V.  Kephart  16  W.  Va.  019;  Taylor 
V.  Cox,  88  W.  Va.  180,  9  S.  B.  Rep.  76;  WetherlU  v. 
McCloekey.  28  W.  Va.  198. 

Some— Prasmnptlons.— The  rendition  of  a  judg- 
ment against  a  party  not  before  the  court  in  any 


way  will  be  as  utterly  void  as  though  the  court  had 
undertaken  to  act  when  the  subject-matter  was  not 
within  its  cognisance.  This  rule  has  reference  to 
all  courts,  with  this  difference,  that  the  jurisdiction 
of  a  superior  court  will  be  presumed  until  the 
contrary  appearst  whereas  that  of  an  inferior  court 
must  be  shown.  Blanton  v.  Carroll,  86  Va.  6W,  10  & 
E.  Rep.  829;  Underwood  v.  McVei^rh,  38  Gratt  400. 
See  also,  Lancaster  v.  Wilson,  87  Gratt  034:  Fairfax 
7.  City  of  Alexandria,  38  Gratt  10;  Connolly  v.  Con- 
nolly, 83  Gratt  687;  Gray  v.  Stnart  88  Gratt  361. 

SsBM-Bflfect  of  DeposltloM  by  Noorosldsot.- Where 
nonresident  defendants  were  not  served  with  proc- 
ess, and  did  not  in  any  way  enter  an  appearance, 
the  fact  that  they  srave  their  depositions  in  the  case 
did  not  authorise  a  personal  decree  against  them. 
Bdichal  Bullion  Co.  v.  Columbia  Gold  Mining  Co.. 
87  Va.  041. 18  S.  E.  Rep.  100. 

5owo  Unanthorliod  Accsptaaco  of  Lsffsl  Sorvlos.— 
A  judgment  rendered  against  a  defendant  is  void, 
where  it  was  done  so,  on  legal  service  of  the  sum- 
mons accepted  by  his  son  without  his  knowledge  or 
authority.  In  such  case  collection  of  execntion 
should  be  enjoined.  P^inney  v.  Clark.  88  Va.  854.  10 
S.  E.  Rep.  609. 

Order  of  Pabllcstloa  asalnst  Doi— d—ts  la  Ltaes  «< 
Ensay.—A  Judgment  or  decree  pronounced  in  an 
action  at  law  or  a  suit  in  equity  institnted  dnrinc 
the  late  civil  war  by  a  plaintiff  residing  within  the 
Union  lines,  in  a  court  within  those  lines,  against 
parties  residing  within  the  Confederate  lines  and 
in  the  Confederate  service,  without  any  appearance 
by  or  notice  to  such  parties  other  than  an  order  of 
publication  published  within  the  Union  lines,  is 
absolutely  void  and  may  be  so  treated  In  the  same 
or  any  subsequent  collateral  suit  or  proceeding. 
Sturm  V.  Fleming,  38  W.  Va.  404:  Haymond  v.  Cam- 
den, 23  W.  Va.  180;  Grlnnan  v.  Edwards,  21  W.  Va. 
247. 

Applies  to*  JadgOMot  of  Jnstloe.— A  judgment  pro- 
nounced by  a  justice,'  without  service  of  process 
upon  or  notice  to  the  defendant  is  void.  Bat  as 
such  judgment  may  be  set  aside  by  the  circuit 
court  upon  a  writ  of  certiorari,  the  defendant  can- 
not obtain  relief  against  it  in  a  court  of  equity. 
Kanawha,  etc.,  R.  Ca  v.  Ryan,  81  W.  Va.  804.  0  S.  E. 
Rep.  924. 

Salt  acalnst  foreign  Bxeortor.—The  courts  of  Vir- 
ginia have  no  jurisdiction  to  entertain  a  suit  against 
a  foreign  executor  who  has  not  qualified  here,  for 
the  distribution  of  assets  collected  in  a  foreign  state 
and  which  have  not  been  brought  into  this  state. 
Fugate  v.  Moore,  86  Va.  1046. 11  S.  E.  Rep.  1008. 

b.  How  AcQuirsd. 

(i)  By  Appsarance.— Where  there  has  been  no  ac- 
tual or  implied  notice  to  a  party,  and  he  has  not 
consented  to  the  jurisdiction  of  the  court  over  him. 
it  may  still  be  acquired  by  his  appearance  in  the 
cause,  and  if  a  party  appear  for  any  purpose  other 
than  to  object  to  the  legality  of  the  process  or  its 
service,  it  dispenses  with  service  of  process.  Frank 
V.  Zeigler,  40  Va.  014,  88  &  E.  Rep.  701. 

Bill  rtiist  Contslo  Proper  Alkgatloas.— An  appear- 
ance in  a  suit  by  a  person  not  a  party,  as  to  whom 
the  bill  has  no  allegation,  does  not  bind  him  by  a 
decree  therein.  Frank  v.  Zeigler.  40  W.  Va.  014.  SB 
S.  B.  Rep.  701. 

By  Attorney.— When  the  record  shows  that  an 
attorney  appeared  for  the  defendant  in  a  court  of 
general  jurisdiction,  such  appearance  gives  the 
court  jurisdiction  of  the  person  of  the  defendant. 
Wandllng  v.  Straw,  86  W.  Va.  098^ 
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-May  Show  Appearance  UnaatlMirtaed,— A 

IMirty  l8  not  within  title  Jurisdiction  of  a  court  unless 
there  has  been  proper  service  of  process  upon  him, 
or  he  or  his  authorised  attorney  has  personally 
appeared,  and  a  defendant  may  testify  in  such  a 
case  that  the  attorney  who  appeared  for  him  was 
not  employed  by  him,  nor  even  known  to  him. 
Ranb  V.  Otterl>ack,  SB  Va.  045, 16  S.  E.  Rep.  889. 

Effect  af  Croes-Bxamlnatlea  of  Witness.— A  person 
not  a  party  to  a  judflrment,  is  not  bound  by  it.  in 
law  or  equity,  merely  on  the  ground  that  he  was 
present  and  cross-examined  the  witnesses.  Turpin 
▼.  Thomas,  2  H.  &  M.  189. 

(a)  By  Consent— See  sec.  2,  snbsec.  c,  "Consent," 

JvrlsdlctlMi  of  Person  Conferred  Not  of  Snbiect-Mat- 

ter.— Consent  of  parties  cannot  confer  upon  a  court 
Jurisdiction  which  the  law  does  not  confer,  or  con- 
fers upon  some  other  court,  although  the  parties 
may  by  consent  submit  themselves  to  the  juris- 
diction of  the  court.  In  other  words,  consent  can- 
not confer  Jurisdiction  of  subject-matter,  but  it  may 
confer  Jurisdiction  of  the  person.  Yates  t.  Taylor 
Co.  Ct.  (W.  Va.),  86  S.  E.  Rep.  24  :  Bogle  v.  Fitzhugh, 
8  Wash.  818. 

All  Parties  Must  Conjont— The  consent  of  two  of 
the  parties  cannot  give  Jurisdiction  where  the  objec- 
tion appears  on  the  face  of  the  bill,  and  there  are 
many  other  parties.    Randolph  v.  Kinney.  8  Rand. 


At  Special  Term  of  Conrt.-Section  8068.  of  the  Va. 
Code  of  1887,  provides  that  at  a  special  term  of  a 
court,  any  cause  then  ready  for  hearing,  although 
not  ready  at  the  previous  term,  may.  with  consent 
of  parties,  be  heard.  But  without  such  consent  the 
court  cannot  hear  a  demurrer  to  a  bill  at  such 
special  term,  and  dissolve  an  injunction.  Fowler 
V.  Mosher.  85  Va.  421. 7  S.  £.  Rep.  642. 

Effect  of  TaUng  Continuance.— if  the  parties  con- 
sent that  a  suit  shall  be  docketed  and  proceeded  in 
to  a  final  decree  in  a  court  which  had  general  Juris- 
diction of  the  class  of  cases  to  which  the  case 
belonged,  they  waived  all  right  to  object  to  the 
Jurisdiction  of  the  court  The  fact  of  taking  and 
agreeing  to  a  continuance  is  evidence  of  being  made 
parties  to  the  record,  and  of  having  recognized  the 
case  as  in  court  Bell  v.  FarmviUe,  etc.,  R.  Co.,  91 
Va.  90,80  8.  S.  Rep.  042. 

Plaadlnffs  Made  and  Cause  Docketed— No  ObJecUon 
after  Trial  and  Jndgnienl— Parties  may,  by  consent 
make  up  the  pleadings  in  a  case,  and  have  it  dock- 
eted and  tried  in  any  court  having  Jurisdiction,  and 
if  they  appear  and  make  no  objection  to  its  regular- 
ity, such  court  may  exercise  Jurisdiction,  and  no  ob- 
jection can  be  made  after  the  trial  and  judgment. 
Hunter  v.  Stewart  28  W.  Va.  649. 

Salt  against  State.— it  is  an  established  principle 
that  a  sovereign  state  cannot  be  sued  in  its  own 
courts,  or  in  any  other,  without  its  consent  and 
permission,  and  in  the  manner  and  in  the  tribunals 
expressly  provided.  And  this  principle,  except  so 
far  as  modified  by  the  U.  S.  Const  art  m.  1 8.  cl.  1, 
applies  as  well  to  the  states  of  the  Union  as  to  the 
government  of  the  United  States.  Board  of  Public 
Works  V.  Oantt  76  Va.  465;  McCandUsh  v.  Com.,  76 
Va.  1008. 

(3>  By  Actual  Notice. 

Ooneral  Principles.— in  order  that  jurisdiction  may 
be  conferred  upon  a  Justice  In  an  action  to  recover 
money,  the  summons  must  be  properly  issued  and 
served  upon  the  defendants,  or  an  attachment  prop- 
erly Issued  must  be  levied  upon  the  property  of  the 


defendant  in  such  case.  And  of  course  it  need  not 
be  stated  that  this  well-known  elementary  principle 
applies  equally  to  all  other  courts.  Colbom  v.  Booth, 
41 W.  Va.  289. 28  S.  E.  Rep.  666. 

Notice  Must  Be  on  Proper  Party.— In  order  that  a 
valid  judgment  may  be  rendered  by  a  justice  of  the 
peace,  the  suit  must  be  brought  against  a  defendant 
upon  whom  the  liability  is,  and  service  of  process 
upon  a  different  party  will  not  confer  jurisdiction 
of  the  subject-matter.  Yates  v.  Taylor  Co.  Ct. 
(W.  Va.),  86  S.  E.  Rep.  84. 

Territorial  UaKs.— The  several  superior  courts  of 
chancery  have  jurisdiction  in  cases  where  their 
process  is  served  upon  the  defendant  within  their 
respective  districta,  though  his  place  of  residence, 
and  also  the  land  In  controversy  be  in  a  different 
district  Hughes  v.  Hall,  6  Munf.  481.  See  section 
m,  "Territorial  Jurisdiction,"  and  subsec.  c,  "Ex- 
territorial Effect"  injya. 

Sane— Statutory  Restrictions.— Where  the  circuit 
court  of  a  county  is  without  Jurisdiction  under  any 
of  the  clauses  of  f  1,  ch.  128.  W.  Va.  Code,  amended 
by  ch.  46.  Acte  1897,  it  cannot  obtain  jurisdiction  by 
reason  of  service  of  process  in  any  other  county, 
except  as  against  a  railroad,  canal,  turnpike,  tele- 
graph, or  insurance  company.  Rorer  v.  People's, 
etc.,  Assoc  (W.  Va.),  84  S.  E.  Rep.  768. 

In  Action  for  flalldous  Prosecution.— In  an  action 
for  malicious  prosecution,  the  process  was  issued 
and  served  on  both  of  the  defendants  in  one  county, 
when  one  of  the  defendants  lived  in  another  county, 
the  other  lived  in  another  state,  and  the  cause  of 
action  and  every  part  thereof  arose  in  the  county 
where  the  first  defendant  lived.  It  was  held  that 
the  circuit  court  of  the  county  where  they  were 
found  and  served  with  process  had  Jurisdiction  of 
the  Action,  and  that  this  common-law  rule  was  not 
affected  by  ch.  128  of  the  Code.  Vinal  v.  Core,  18  W. 
Va.1. 

Transitory  Action— Death  by  Wrongful  Act.— An 
action  to  recover  judgment  for  death  by  wrongful 
act  is  transitory,  though  statutory  only;  and  where 
plaintiff's  intesute  was  killed  in  West  Virginia  by 
negligence  of  the  defendant  it  was  proper  to  insti- 
tute the  action  for  recovery  of  damages  in  Virginia, 
where  the  defendant  was  found,  the  right  to  recover 
in  such  case  being  governed  by  the  law  of  West  Vir- 
ginia, such  law  not  being  inconsistent  with  the  laws 
and  policies  of  the  state  of  Virginia.  Nelson  v. 
Chesapeake,  etc.,  R.  Co.,  88  Va.  971. 14  S.  E.  Rep.  888; 
Pulaski  Iron  Co.  v.  Palmer.  89  Va.  884,  16  S.  E.  Rep. 
276.  See  monographic  not^  on  "Death  by  Wrongful 
Act" 

Failure  of  Judge  to  Attend  Regular  Term— Special 
Term.— A  notice  upon  a  forfeited  forthcoming  bond, 
given  to  a  regular  term  of  the  court  which  the  judge 
fails  to  attend,  is  sufficient  to  authorize  an  execution 
on  the  bond  at  a  special  term,  held  under  section  17, 
of  the  circuit  superior  court  of  law.  Supp.  Rev. 
Code,  p.  141;  Wootten  v.  Bragg.  1  Gratt  1. 

(4)  By  Constructive  Notice. 

Order  of  Publication  against  Nonresidents.— Notice 
by  publication  against  a  nonresident  defendant, 
prescribed  by  the  statute,  is  in  the  nature  of  a  sub- 
stituted service  of  process,  and  must  be  duly  pub- 
lished before  the  court  can  acquire  full  Jurisdiction 
to  make  any  order  or  decree  affecting  the  defend- 
ant or  disposing  of  property  which  has  been  at- 
tached. As  to  persons  who  cannot  legally  see  or 
obey  it  such  order  of  publication  is  without  any 
effect  or  vf^lidity  whatever.  Haymond  v.  Camden. 
22  W.  Va.  180. 
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Alwent  Debtor— PrMUBiptlon.— A  decree  affainst  an 
abnent  debtor,  where  he  was  not  made  a  party  to 
the  salt  by  order  of  pabllcation.  Is  improper 
althoag-h  the  chancellor  ordered  that  It  be  made: 
Its  ezecatlon  will  not  be  presumed  unless  there  is 
eyldence  of  It  in  the  record.  Hunter  ▼.  Spotswood* 
1  Wash.  146. 

Attachwinaij—Notlce  EsseatUd.-— In  an  attachment 
proceedinff  the  Jurisdiction  acquired  by  the  seizure 
of  the  property  attached,  is  not  to  pass  absolutely 
upon  the  rights  of  the  parties,  but  to  pass  upon  those 
rig-hts  after  opportunity  has  been  afforded  its  owner 
to  appear  and  be  heard  To  this  end  the  notice  by 
publication  prescribed  by  statute  is  indispensable, 
and  a  decree  entered  without  such  publication  is 
void.    Haymond  ▼.  Camden,  22  W.  Va.  180. 

Oives  No  Jaiifdictlon  over  Defondaote  in  Linos  of 
Bnomy.—The  act  passed  in  18flS  by  the  general  assem- 
bly of  the  reorganized  goYemment  of  Virginia  at 
Wheeling,  so  far  as  it  attempts  to  confer  jurisdic- 
tion upon  courts  in  the  loyal  counties  of  the  state, 
by  order  of  publication  aralnst  persons  who  left 
these  counties  and  went  into  the  Confederate  lines 
durinff  the  war,  is  iuTalld.  Sturm  ▼.  Fleming,  8S  W. 
Va.  404:  Haymond  ▼.  Camden.  SS  W.  Va.  180. 

c.  ExUrritorial  Sff«et. 

(i)  On  Convoyances. 

Valid  if  It  Does  Not  Operate  Territorially.— While  it 

is  true  that  a  court  of  a  state  cannot  enter  a 
decree  directly  affecting  land  situated  in  another 
state,  still  the  doctrine  is  well  settled  that  if  the 
person  to  do  the  act  decreed  is  within  the  Jurisdic- 
tion of  the  court,  and  the  act  may  be  done  without 
the  exercise  of  any  authority  operating  territorially 
within  the  foreign  Jurisdiction,  the  court  may  act 
in  personam,  and  obliire  the  parties  to  comply  if^ith 
the  decree.  Thus  a  conveyance  of  foreiam  lands 
may  be  made,  but  a  partition  cannot.  Polndexter 
T.  Burwell,  8S  Va.  507:  Gibson  r.  Burgess,  88  Va.  660: 
Wimer  ▼.  Wimer,  88  Va.  800, 5  S.  E.  Rep.  688w 

5anie— Cancellation  for  Praad.— A  person  being 
within  the  commonwealth,  may  be  decreed  to  exe- 
cute a  conveyance  for  lands  lying  In  another  state, 
or  to  cancel  a  deed  for  such  lands  obtained  by  fraud. 
Querrant  ▼.  Fowler.  1  H.  &  M.  S. 

Land  Lying  in  Two  SUtea.— Althoufirh  part  of  a  tract 
of  land  lies  in  Virginia,  and  a  part  in  West  Virginia, 
a  court  having  power  oyer  the  proper  persons  may 
decree  a  sale  of  the  whole  tract  Barger  y.  Buck- 
land,  38  Oratt.  860,  and  foot-note. 

InAnotiier  Connty.— A  decree  of  the  court  of  a 
county  requiring  a  defendant  residing  within  Its 
limits  to  execute  a  conveyance  for  land  lying  in 
another  county,  can  be  enforced  upon  the  person 
only  of  such  defendant,  and  does  not  of  itself  vest 
any  legal  title  in  the  complainant.  Aldridflre  v. 
Qiles.  8  H.  &  M.  188. 

(a)  On  Partitions. 

L^nd  in  Poreign  State  Cannot  Be  Partitioned  Here.— 

It  is  a  well-settled  general  rule  that  a  court  of  one 
state  has  no  Jurisdiction  to  make  a  decree  which 
will  directly  affect  either  the  legal  or  equitable  title 
to  land  situated  in  another  state.  It  is  not  compe- 
tent for  a  court  to  decree  tonchinflr  a  foreign  subject 
when  the  act  to  be  done  can  be  accomplished  only 
by  an  authority  operating  territorially.  Thus  a 
conveyance  may  be  decreed  of  lands  abroad  if  the 
defendant  is  within  the  Jurisdiction  of  the  court, 
but  a  partition  of  land  cannot  be  made.  Polndexter 
V.  Burwell,  88  Va.  507;  Gibson  v.  Burgess.4e8  Va.  660: 
Wimer  v.  Wimer,  88  Va.  800.  5  S.  E.  Rep.  586. 


Land  In  TwoSUtas.— A  court  where  all  the  parties 
are  before  it,  has  no  Jurisdiction  to  enter  a  decree 
partitioning:  land,  the  major  portion  of  which  is  sit- 
uated in  another  state.  Wimer  v.  Wimer,  88  Va.  88a 
5  S.  E.  Rep.  68& 

8.  OV  THS  SUBJICIVMATTBB  AND  RB8. 

a.  General  Effect  and  AequiaiUon. 

Jarisdictlon  of  a  daaa.— A  court  has  Jurisdiction 
over  the  subject-matter  of  action  when  it  has  gen- 
eral Jurisdiction  over  matters  of  that  class,  though 
the  facts  may  not  give  Jurisdiction  over  the  partic- 
ular case.  Schnltz  v.  Schults,  10  Gratt  8B8,  60  Am. 
Dec.  88& 

May  Be  Snbjected  to  ClataM.— When  a  party  out  of 
the  Jurisdiction  of  the  court  has  property  wltbin 
the  Jurisdiction,  it  may  be  subjected  to  a  claim 
affalnst  the  party,  althoug'h  he  cannot  be  served 
with  personal,  process.  O'Brien  v.  Stephens.  II 
Gratt  610;  Fowler  v.  Lewis,  86  W.  Va.  186,  14  S.  E. 
Rep.  461:  Barrett  V.  McAUlster,8S  W.  Va.700,  II  S. 
E.  Rep.  888:  Coleman  v.  Waters.  18  W.  Va.  S11:  Ma- 
hany  v.  Kephart  16  W.  Va.  619;  Taylor  v.  Cox.  88  W. 
Va.  160,  9  S.  E.  Rep.  76;  WetherUl  v.  McClookey.  28 
W.  Va,  198. 

A  bill  was  filed  by  a  creditor  of  a  company 
affalnst  the  persons  constitntinff  that  company 
in  the  circuit  court  of  a  county,  to  subject  to  the 
payment  of  his  debt  the  land  of  one  of  them 
lyinflT  in  that  county,  and  the  minerals  conveyed  by 
one  of  the  members  in  another  county.  One  of  the 
members  of  the  company  is  a  resident  of  the  county 
where  the  suit  Is  brought  and  the  others  are  non- 
residents of  the  state.  The  court  has  JnriBdlctlon 
of  the  case  both  on  the  ground  that  a  part  of  the 
subject  sought  to  be  subjected  lies  withla  the 
county  where  the  suit  is  brought  and  alao  that  one 
of  the  defendants  is  a  resident  of  that  county. 
Clayton  v.  Henley,  88  Gratt  66. 

Same— Property  of  Poreign  Corporation. — Tlins 
where  a  suit  was  brought  by  a  stockholder  of  a  for- 
eigu  corporation  against  a  domestic  corporation 
having  property  in  West  Virginia  belongrlng-  to  the 
foreign  corporation  or  owing  debts  to  it  and  the 
bill  showed  that  the  foreign  corporation  had  ceased 
to  use  its  franchises  and  had  been  dissolved  by  the 
laws  of  the  state  which  created  it  and  had  no  prop- 
erty or  assets  within  the  Jurisdiction  of  the  court 
except  those  in  the  hands  of  the  domestic  corpora- 
tion, the  courts  of  West  Virginia  had  Jurisdiction  of 
such  suit  notwithstanding  the  fact  that  the  foreign 
corporation  could  not  be  brought  within  the  Juris- 
diction of  its  courts.  Cmmlish  v.  R.  Co..  88  W.  Va^ 
688. 

RescUsion  of  Contract  and  Deed  ier  Land.- Under 
the  Code  of  1878,  ch.  166,  H  1  and  2,  a  suit  to  rescind  at 
contract  of  a  sale  of  land  and  to  vacate  the  deed 
made  thereunder,  was  properly  brought  in  the 
county  where  the  transaction  occurred,  althou^li 
process  was  not  served  in  that  county  on  either  o/t 
the  defendants,  both  of  whom  resided  elsewhere. 
Hull  V.  Fields,  76  Va.  604. 

Adnlnlstration-^nrladlctlon  of  Claim  against  State 

—The  circuit  court  of  the  county  wherein  Is  the  sesLi. 
of  government,  has  Jurisdiction  to  grant  adminis- 
tration on  the  estate  of  an  Intestate  who  resided  and 
died  in  another  state,  havlnflr  no  estate  in  this  state 
except  a  claim  on  the  state  for  money.  Com.  v. 
Hudgln,  2  Leigh  248.  See  monorraphlc  noU  <m 
"Executors  and  Administrators." 

Mandamoj-PUce  Where  Doty  Violated  Olveo  Jartn. 
diction.— The  circuit  court  of  the  city  of  Richmond 
has  Jurisdiction  to  hear  and  determine  the  rlghl  to 
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a  writ  of  mandamus,  when  the  alleged  Ylolation  of 
duty  occurred  In  the  city  of  Richmond,  within  the 
jurisdiction  of  its  circuit  court,  and  it  was  a  matter 
of  no  importance  that  the  ohllffation  to  perform 
such  duty  appeared  from  a  record  of  the  county 
court  of  Henrico  county.  S  8918,  of  the  Code  has  no 
application  to  the  case.  Richmond  Ry.  &  Electric 
Co.  V.  Brown.  07  Va.  26,  83  S.  E.  Rep.  776. 

Injonctloii— Applicatloa  for  Purchase  of  Delinqneat 
Land.— Where  a  bill  to  remove  an  application  to 
purchase  delinquent  tax  lands  and  to  enjoin  pro- 
ceedings thereunder  was  filed  against  the  applicant 
and  the  county  clerk  in  the  county  where  the  land 
was  situated,  which  showed  the  title  to  the  land  to 
be  in  the  commonwealth,  the  statute  conferrin^r 
jurisdiction  of  all  suits  with  the  commonwealth  on 
the  circuit  court  of  the  city  of  Richmond  did  not 
apply,  since  the  act  of  February  11. 1808,  designated 
the  county  clerk  to  represent  the  state  in  matters 
relating  to  tax  lands.  Baker  v.  Brings,  00  Va.  860,  88 
S.  E.  Rep.  877.  See  Christian  ▼.  Taylor,  06  Va.  608; 
Lewis  ▼.  Com.,  06  Va.  506. 

Place  Where  Infary  to  Stock  Occurs  Qlves  Jurisdiction. 
— Where  in  an  action  for  injury  to  stock  shipped, 
brouirht  in  the  circuit  court  of  the  city  of  Lynch- 
burr,  it  appears  that  part  of  the  Injuries  were 
received  while  the  stock  were  being  unloaded  in 
that  city,  the  court  has  jurisdiction.  Ches.,  etc.,  R. 
Co.  V.  American  Exch.  Bk.,  08  Va.  405.  28  S.  E.  Rep. 
98& 

Diversion  of  Water— Effect  of  Acts  i87S-'9.— It  was 
held  In  C.  ft  O.  R.  Co.  v.  Rlson,  00  Va.  18,  87  S.  E. 
Rep.  890,  that  notwithstanding  I  4  of  the  Acts  of 
1878-0.  that  the  circuit  court  of  Fluvanna  county  had 
jurisdiction  of  an  action  broug-ht  by  the  owner  of  a 
mill  in  that  county  against  the  successor  in  title  of 
the  Richmond  &  Alleghany  Railroad  Company  to 
recover  damages  for  the  diversion  of  water  and  the 
failure  to  maintain  a  dam  there. 

P  o  r  e  i  IT  n  Corporation  —  Manageoient  —  lodl vktuai 
Rlffhta  Affected.— Where  the  act  complained  of  in  a 
suit  acainst  a  foreign  corporation  affects  the  plain- 
tiff solely  in  his  capacity  as  a  member  of  the  corpo- 
ration, and  is  the  act  of  the  corporation,  then  such 
action  is  the  management  of  its  internal  affairs, 
and  in  the  case  of  a  f  oreism  corporation  courts  will 
not  take  jurisdiction.  Where  the  act  complained  of 
affects  individual  rights  of  the  plaintiff  only,  then 
the  court  will  take  jurisdiction,  whenever  the  cause 
of  action  arises  within  its  jurisdiction.  Taylor  v. 
Mut.,  etc,  Life  Assoc,  07  Va.  60,  88  S.  E.  Rep.  886. 

Emlneat  Domain— Exemption  from  by  Legislature.— 
A  special  act  of  the  legislature  authorized  a  rail- 
road company  to  construct  Its  road,  and  exempted 
the  property  of  another  railroad  company  from 
condemnation,  it  being  an  interference  with  the 
charter  rights  and  franchises  of  the  latter  company. 
Hence  it  was  not  within  the  jurisdiction  of  any 
court  to  condemn  it,  because  by  the  exemption  it 
'was  not  subject  to  the  right  of  eminent  domain. 
And  where  the  county  court  of  a  county  condemned 
a  portion  of  this  property,  its  judgment  was  null 
and  void  because  it  had  no  jurisdiction  over  the 
subject-matter.  .Alexandria,  etc..  R.  Co.  v.  Alexan- 
4lria,  etc.,  R.  Co.,  75  Va.  780. 

b.  NoUet  EMmtial.—^e  subsec.  a,  "Essential  In 
Personal  Actions,"  supra. 

Applies  to  Ail  Courts  and  Proceedings.— Notice  and 
an  opportunity  to  be  heard  are  essential  requisites 
to  the  jurisdiction  of  all  courts,  even  in  proceedings 
f»  rtm.  It  is  a  principle  of  natural  justice,  and  lies 
a.t  its  very  foundation,  that  before  the  rights  of  an 


individual  are  affected  by  a  judicial  sentence,  he 
shall  be  given  an  opportunity  to  be  heard  by  notice, 
either  actual  or  implied.  A  different  rule  would  be 
a  blot  upon  our  jurisprudence  and  civilization,  and 
a  judgment  so  pronounced  a  nullity.  Dorr  v.  Rohr, 
82  Va.  862;  Fultz  v.  Brightwell,  77  Va.  742:  Hess  v. 
Oale,  08  Va.  470,  25  S.  E.  Rep.  688;  Moorman  v.  Arthur, 
00  Va.  472,  18  S.  E.  Rep.  860;  Bowler  v.  Huston,  80 
Gratt.  276:  Staunton,  etc..  Co.  v.  Haden.  02  Va.  207, 
28  S.  E.  Rep.  285;  Ferguson  v.  Teel,  82  Va.  606;  Grlgg 
V.  Dalsheimer,  88  Va.  511, 18  S.  E.  Rep.  008:  Lavell  v. 
McCurdy,  77  Va.  771;  Buford  v.  North  Roanoke 
Land,  etc..  Co..  00  Va.  428,  18  S.  B.  Rep.  014;  Bait, 
etc.  R.  Co.  V.  P.  W.  &  Ky.  R.  Co.,  17  W.  Va.  835; 
Renlck  v.  Ludlngton.  20  W.  Va.  586;  Dower  v. 
Church,  SI  W.  Va.  40:  Haymond  v.  Camden,  22  W. 
Va.  100;  McCoy  v.  McCoy,  80  W.  Va.  800,  2  S.  E.  Rep. 
817:  Fowler  V.  Lewis,  86  W.  Va.  126, 14  S.  E.  Rep.  451: 
HuklU  V.  Ouffey.  87  W.  Va.  474.  16  S.  E.  Rep.  560; 
Fairfax  v.  City  of  Alexandria,  28  Gratt  16;  Under- 
wood V.  McVeigh,  28  Gratt  400;  Lancaster  v.  Wilson, 
27  Gratt  024:  Connolly  v.  Connolly,  82  Gratt  667: 
Gray  V.  Stuart  88  Gratt  851:  Boggsv.  Com.,'76Va. 


c  CofWMi^.— See<i4>ra.  sec.  II,  b,  (2),  "By  Consent'* 
Jnrisdictlon  of  Subject-Jlatter  Not  Qlven  by  Conseot. 

—While  consent  may  gi7e  a  court  jurisdiction  of  the 
person  it  cannot  five  it  jurisdiction  of  the  subject- 
matter.  Yate»'V.  Taylor  Co.  Ct  (W.  Va.).  85  S.  E. 
Rep.  24:  Bogle  v.  Fitzfauffh,  S  Wash.  918;  McCall  v. 
Peachy.  1  Call  56.    . 

SaoM— Reetrictloo  of  Rale.— Consent  of  parties  can- 
not give  jurisdiction  to  a  court  which  does  not  have 
it  But  this  rule  is  only  applicable  to  a  case  of 
original  jurisdiction.  Bogle  v.  Fitzhugh,  2  Wash. 
213. 

Same— May  Relax  Strictness  of  Perm.— Although 
consent  of  parties  cannot  give  a  court  of  equity 
jurisdiction,  or  supply  the  total  absence  of  *other 
necessary  parties,  yet  such  consent  may  dlsx>ense 
with  strictness  of  form,  and  enable  the  court  to 
decide  a  cause  in  relation  to  parties  who  are  in  fact. 
though  Irregularly  before  it  Mayo  v.  Murchle,  8 
Munf.858. 

5amfr-Bxcept|on.— An  exception  to  the  rule  that 
consent  cannot  give  a  court  jurisdiction  over  a 
cause,  lies  when  the  court  once  had  jurisdiction, 
but  has  exhausted  it;  then  jurisdiction  may  be 
restored  by  <:onsent  Bogle  v.  Fitzhuflrh,  2  Wash. 
218. 

Jurisdiction  in  Vacation.— Consent  of  parties  cannot 
give  jurisdiction  to  the  circuit  court  to  render  in 
vacation  any  decree  or  judgment  not  authorized  by 
statute.    Tyson  v.  Glaize,  28  Gratt  700. 

Jurisdiction  of  Court  of  Appeals.— Neither  consent 
nor  long  acquiescence  of  parties  can  give  the  court 
of  appeals  jurisdiction.    Clarke  v.  Conn.  1  Munf.  160. 

8.  NSCnSSABT  AliLEOATIONS. 

Bfflbct  of  Want  of  Allegation  against  Defendant.— 

Where  a  person  by  a  decree  in  a  cause  on  the  defend- 
ant's motion  was  made  a  party  defendant  but  there 
was  no  allegation  in  the  bill,  nor  was  there  any 
decree  prayed  against  him,  and  he  was  not  named 
in  the  bill,  he  was  not  in  any  sense  of  the  term 
a  defendant  and  the  court  had  no  jurisdiction 
to  render  a  decree  against  him.  and  if  It  did  so  it 
would  be  a  mere  nullity.  McCoy  v.  Allen,  16  W.  Va. 
724;  Moseley  v.  Cocke.  7  Leigh  226;  Newman  v. 
Molloham,  10  W.  Va.  508. 

Same— Where  Answer  Is  Tendered  Waiving  Process. 
—An  answer  to  a  bill  in  chancery  shows  that  a 
third  party  should  have  been  made  defendant   Such 
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third  party  then  tendered  his  answer,  walying-  serv- 
ice of  process.  The  original  bill  was  not  amended 
and  in  it  there  were  no  allegations  a^rainst  this 
third  person,  no  relief  prayed  a^rainst  him,  and  no 
allnsion  whatever  to  him.  Evidence  was  taken 
which  showed  the  interest  of  this  party  in  the  suit, 
but  the  court  had  no  Jurisdiction  over  him,  as  he 
was  no  proper  party  to  the  suit,  and  a  decree  affect- 
ing him  was  a  mere  nullity  as  to  him.  Shaffer  ▼. 
Fetty.  80  W.  Va.  248,  4  S.  E.  Rep.  278. 

Role  as  to  Statins  Whors  Cause  of  Action  Aroso— 

Videlicet.— Actions  may  be  brought  in  the  courts  of 
this  state  upon  contracts  entered  into,  or  personal 
injuries  committed,  anywhere.  It  Is  not  necessary 
as  a  ffeneral  rule  to  state  in  the  declaration  where 
the  contract  arose  or  the  injury  was  committed. 
But  this  is  sometimes  necessary  and  then  the 
plaintiff  is  permitted  by  a  fiction  to  state  under  a 
videlicet,  that  the  place  is  within  the  Jurisdiction  of 
the  court  in  which  the  suit  is  brought ;  which  fic- 
tion cannot  be  traversed.    Shaver  v.  White,  0  Munf . 

iia 

Bfffoct  of  Omission  to  Alkt«  C«uiso  of  Action  wfthin 
Jofisdiction.— In  an  action  of  assumpsit  in  the  supe- 
rior court  of  a  county,  the  declarations  layin^r  the 
venue  In  a  different  county,  and  omitting  to  state 
that  the  cause  of  action  arose  within  the  Jurisdiction 
of  the  court,  is  not  error  sufficient  In  arrest  of  Judff- 
menv    Buster  v.  Ruffner,  6  Munf.  27. 

Action  for  Insnrance  on  Vossel.-*The  declaration  In 
an  action  of  debt  to  recover  the  value  of  a  ship, 
insured  in  case  of  its  being-  captured  and  condemned, 
should  show  where,  when,  and  by  whom  she  was 
captured,  and  that  the  court  which  condemned  her 
had  Jurisdiction.    Stone  &  Co.  v.  Patterson.  0  Call  71. 

Under  Rov.  Code— Nonresldence  of   Defendant.— A 

bill  against  an  absent  debtor  or  defendant,  in  order 
to  give  the  court  Jurisdiction,  under  the  statute 
concerning  attachments  and  suits  against  absent 
defendants,  1  Rev.  Code,  ch.  128,  must  distinctly 
aver  the  nonresidence  of  the  debtor,  and  if  his  non- 
residence  be  not  distinctly  averred  the  court  has 
no  Jurisdiction.    Kelso  v.  Blackburn,  8  Leigh  209. 

Nonresidence  of  Plaintiff  in  Federal  Court.— A  plain- 
tiff In  a  federal  court  must  state  himself  to  be  the 
citizen  or  subject  of  a  foreign  state,  in  order  to 
entitle  the  court  to  Jurisdiction.  And  if  he  omits  it, 
the  defendant  may  take  advantage  of  the  omission 
by  motion  in  arrest  of  Judgment  Shedden  v.  Custis, 
6  CaU  241. 

Bill  against  Nonresident— On  Traverse  Residence 
riust  Be  Proved.— If  the  home  defendants,  to  a  bill  in 
chancery  filed  against  them  and  an  absent  defend- 
ant or  debtor,  alleging  them  to  have  in  possession 
lands  of  the  debtor  by  a  voluntary  or  fraudulent 
conveyance,  answer  that  the  debtor  is  a  resident, 
the  plaintiff  to  sustain  the  Jurisdiction  of  the  court, 
under  1  Rev.  Code,  ch.  128,  must  prove  the  fact  of 
the  debtor's  residence  abroad.  Kelso  v.^  Blackburn, 
8  Leigh  209. 

Corporation  Court— Declaration  Must  Lay  Cause  of 
Action  in  Jurisdiction.— Where  a  suit  is  brought  in  a 
corporation  court,  the  declaration  must  lay  the 
cause  of  action  to  have  arisen  toithin  the  Jurisdiction 
of  the  court.  Thornton  v.  Smith,  1  Wash.  81.  See 
Turberville  v.  Long,  8  H.  &  M.  809. 

District  Court— Not  Necessary  to  Aver  Jurisdiction.— 
In  Turberville  v.  Long,  8  H.  &  M.  800,  it  was  held  not 
to  be  necessary  in  actions  in  the  district  court  to 
aver  in  the  declaration  that  the  cause  of  action  arose 
within  the  Jurisdiction  of  the  court;  but  that   it 


seemed  that  such  averment  was  necessary  only  in 
actions  in  the  corporation  courts. 

4.  BtFbaud.— See  fi^o,  "Equitable  Jurlsdictioa.*' 
sec  in.  8,  "Colorable  Allegation." 

Colorable  Claini.— if  a  claim  is  merely  colorable  in 
order  to  give  a  court  Jurisdiction,  and  that  fact  was 
made  to  appear.  Jurisdiction  will  be  declined,  for 
Jurisdiction  can  no  more  be  conferred  then  it  can  be 
taken  away  by  Improper  devices  of  parties-  Cox 
V.  Carr,  79  Va.  28;  Fink  v.  Denny,  75  Va.  d07. 

6w  JUBSBDICnONAI.  Am OUHT. 

Principal  Sun  and  Interest— Where  the  principal 
sum  demanded,  together  with  the  interest.  Is  of 
sufficient  amount  to  give  Jurisdiction,  a  court  may 
hold  cognizance  of  the  case.  Stratton  v.  Mntnal 
Assurance  Society,  0  Rand.  23.  See  monographic 
nates  on  "Courts**  and  "Appeals,**  for  Jurisdictional 
amounts  of  particular  courts. 

Penal  Bill.— An  action  of  debt  was  brought  on  a 
penal  bill  for  tlOO,  conditioned  to  pay  947,  the  de- 
fendant moved  the  court  to  stay  the  proceedings, 
because  the  penalty  was  inserted  for  the  purpose  of 
giving  the  court  Jurisdiction.  It  was  decided  that 
the  motion  would  not  be  sustained.  Heath  v. 
Blaker,  2  Va.  Cas.  216w 

lU.  TERRITORIAL  JURISDICTION. 

1.  Limitations  AiTD  ExTKNT. 

Laws  Have  No  Extraterritorial  Force.- It  is  a  princi- 
ple universally  recognized  that  laws  have  no 
extraterritorial  force.  Their  authority  Is  limited  to 
the  territorial  Jurisdiction  of  the  state  or  conntxr 
that  enacts  them,  so  far  as  their  right  or  power  of 
enforcement  or  claim  to  obedience  is  cofncemed. 
Stevens  v.  Brown,  20  W.  Va.  45a 

State  Has  No  Jurisdictton  over  Land  Ceded  to  Pedarsi 
Qovemment— Valid  Reservations.— Where  the  United 
States  purchases  land  from  a  state  with  the  consent 
of  its  legislature,  it  acquires  under  the  federal  con- 
stitution jurisdiction   over  the  ceded  lands,  and 
they  are  no  longer  a  part  of  that  state  and  are  not 
subject  to  the  Jurisdiction  of  its  courts.    The  reser- 
vation in*  the  act  of  cession  of  concurrent  Jurisdic- 
tion with  the  United  States  over  the  land,  so  that 
the  courts  and  officers  of  the  state  may  take  such 
cognizance,  execute  such  process  and  discharge 
such  legal  functions  within  the  same  as  may  not  be 
incompatible  with  the  consent  given,  is  subject  to 
the  provisions  of  the  first  article  and  eighth  sec- 
tion of  the  federal  constitution,  that  is,  as  may  not 
be  incompatible  with  the  exclusive  Jurisdiction  of 
the  United  States,  and  which  may  operate  to  au- 
thorize the  service  by  the  officers  of  the  state  of  the 
civil  and  criminal  process  of  the  state  courts,  with 
reference  to  acts  done  within  the  acknowledged 
territory  of  the  state  outside  of  the  ceded  lands. 
This  reservation  is  valid  and  is  intended  to  prevent 
such  places  from  becoming  harbors  of  refuge  for 
debtors  and  cximinals.    Foley  v.  Shriver.  81  Va.  56& 

Condemnstion  of  Land  In  Incorporated  Town  fir 
County  Clerk's  Offloe-Xounty  Court  Has  No  JurlsAo- 
tion.— The  condemnation  of  land  for  a  county  clerk's 
office  in  an  Incorporated  town,  does  not  create  a 
conflict  of  jurisdiction  between  the  city  and  county 
courts,  as  the  city  court  has  Jurisdiction  of  the 
locality  and  the  county  court  does  not  acquire  the 
same  by  the  condemnation  proceedings.  Board  of 
Supervisors  v.  Cox,  98  Va.  370,  80  S.  E.  Rep.  S8a 

3tate  Cannot  Interfere  with  Intsrstate  Coasasfcs.— 
The  navigable  waters  of  the  state  and  the  soil  under 
them  within  its  territorial  limits,  are  the  property 
of  the  state,  for  the  benefit  of  its  people,  and  li  has 
the  right  to  control  them  as  it  sees  proper,  provided 
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it  does  not  interfere  with  the  authority  srranted  the 
TTnited  States  to  revnlate  commerce,  and  naylra- 
tion.  Morgan  v.  Com.,  96  Va.  812,  86  S.  E.  Rep.  448. 
See  McCready  ▼.  Ck>m.,  27  Gratt.  966,  04 17.  S.  891. 

Writs  Csnnot  Issne  Into  Another  District.— A  writ 
cannot  lasne  from  one  district  court  Into  another 
district,  although  against  joint  defendants.  McCall 
V.  Turner,  1  Call  188. 

Jostice  Csmiot  Summon  Defendaat  to  IHaoe  oatside 
His  Dlstrlct.>-A  Justice  cannot  issue  a  summons  to  a 
defendant  to  appear  before  him  at  a  place  named 
outside  of  his  district.  Stanton-Belment  Co.  v. 
Case  <W.  Va.),  86  S.  E.  Rep.  861. 

Ciiaaoory  Courts  Csnnot  Bojolii  Courts  of  Low  out* 
sMe  TiMlr  Districts. -The  several  superior  courts  of 
chancery  have  power  to  ffrant  injunctions  to  the 
Judffments  of  all  courts  of  common  law  within  their 
respective  districts,  and  not  otherwise:  the  place 
where  the  court  of  law  is  held,  and  not  the  residence 
of  the  parties,  furnishing  the  rule  of  jurisdiction  in 
such  cases.    Cocke  v.  Pollok,  1  H.  &  M.  409. 

Extends  over  Nsviffsblo  Wsters  of  Ststo.— Courts 
have  Jurisdiction  of  cases  of  attachments  against 
the  owners  of  steamboats  naviffating-  in  the  waters 
of  a  state,  and  levy  can  be  made  on  such  boats. 
Com.  V.  Pry.  4  W.  Va.  721. 

Judge  Msy  Hear  Motion  In  One  County  Relative  to 
Cnnse  Pomling  in  Another  County  In  His  Circuit.— It 
was  held  in  Horn  v.  Perry,  11  W.  Va.  004,  that  it  was 
not  error  for  the  Judg-e  of  the  circuit  court  sitting'  in 
chambers  in  Wood  county  to  hear  and  determine  a 
motion  to  dissolve  an  order  of  injunction  in  a  cause 
pending  in  the  circuit  court  of  Ritchie  county, 
without  the  said  cause  having  been  first  removed 
to  Wood  county,  those  two  counties  beiuff  in  the 
same  Judicial  circuit  Hayzlett  v.  McMillan,  11  W. 
Va.  464,  is  authority  for  this  proposition. 

2.  Rights  in  Rval  Propebtt.— See  supra,  sec.  n, 
2,  "Subject-Matter  and  Res." 

Jurisdiction  Is  in  Local  Courts.— Real  property  being 
fixed  and  immovable,  rights  therein  are  local,  and 
when  adjudicated  so  as  to  operate  directly  on  the 
land,  and  not  on  the  person  of  the  owner,  resort 
must  be  had  to  the  local  courts,  and  those  outside 
the  state  cannot  be  resorted  to.  Wlmer  v.  Wimer, 
88  Va.  890,  6  S.  E.  Rep.  686:  Gibson  v.  Burgess,  82  Va. 
060:  Poindezter  v.  Burwell,  82  Va.  618:  Pillow  v. 
Southwest  Virginia  Imp.  Co.,  92  Va.  144.  28  S.  E. 
Rep.  82. 

QkcIusIvo  Jurisdiction  of  Porum  Roi  Sitae.— In  actions 
at  law  affecting  lands  or  other  immovable  property, 
the  forum  rei  Hta€  has  exclusive  jurisdiction,  and 
the  Judgment  of  such  forum  is  conclusive  as  to  such 
property.    Wlttcn  v.  St.  Clair,  27  W.  Va.  768. 

Injunctton  of  dork  from  Conveying  Delinquent  Tax 
Lands.— Under  S  8480  as  amended  by  Acts  1889-1900.  p. 
06.  providing  that  jurisdiction  of  a  bill  for  an  injunc- 
tion to  restrain  an  act  or  proceeding,  shall  be  in 
the  circuit  court  in  the  county  in  which  the  act  or 
proceeding  is  to  be  done  or  Is  done  or  apprehended, 
the  circuit  court  of  the  county  in  which  the  land  is 
situated,  has  jurisdiction  of  a  suit  to  enjoin  the 
clerk  of  that  county  from  conveying  certain  delin- 
quent tax  lands  to  an  applicant  for  the  purchase 
thereof.  Baker  v.  Briggs,  90  Va.  800,  88  S.  E.  Rep. 
JT7. 

8.  JUDOMXNTS  OPBBATITB  AOAIHST  THB  PBBSOV.- 

See  «i0)ra,  sec.  II,  1.  "Of  the  Person.** 

Oonoral  Rule.— Where  a  Judgment  or  decree  is 
operative  against  the  person,  a  court  may  exercise 
Its  Jurisdiction,  if  the  person  is  within  the  jurisdic- 
tion of  the  court,  and  oblige  the  party  to  comply, 


even  if  it  affect  land  in  another  jurisdiction,  if  this 
does  not  operate  territorially.  Polndexter  v.  Bur- 
well,  82  Va.  607;  Davis  v.  Morriss,76  Va.  21:  Guerrant 
V.  Fowler,  1  H.  &  M.  6. 

Thus,  where  the  commonwealth  proceeds  by 
information  in  the  nature  of  a  qim  warranto  against 
a  corporation,  the  superior  court  of  law  in  which 
the  president  and  director  resides,  has  jurisdiction 
to  grant  the  rule  and  try  the  cause,  although  the 
acts  of  violation,  which  are  the  grounds  of  proceed- 
ing, may  have  been  committed  tpartim  in  other 
countries.   Com.  v.  James  River  Co.,  2  Va.  Cas.  190. 

4.  PBNAIiTIBS  AND  EXBMPTIONB. 

Foreign  State— Bxemptlotts.— The  courts  of  a  state 
will  not.  through  comity  to  a  sister  state,  recognize 
or  enforce  the  exemption  laws  of  such  state.  Ste- 
vens V.  Brown,  20  W.  Va.  46a 

5anio— Penal  L.aws.— Penal  laws  of  a  foreign 
country  cannot  be  enforced  in  our  courts,  although 
contracts  entered  into  there  will  be  enforced  here 
according*  to  the  lex  loei.  Jackson  v.  Rose,  2  Va.  Cas. 
84. 

Same— Statutory  Penaltlos  —The  courts  of  a  state 
will  not  enforce  the  statutory  penalties  of  another 
state.    Stevens  v.  Brown,  20  W.  Va.  460. 

6.  OVSB  FORSION  COBPO&ATIONS. 

Insurance  Company— Rights  Dependent  on  Contract. 

—Where  the  plaintiff  In  a  suit  against  a  foreiflrn 
corporations  has  rights  which  rest  upon  his  contract 
of  insurance,  and  not  upon  his  contract  of  member- 
ship in  the  association,  he  is  entitled  to  redress  in 
the  courts  of  this  state.  Taylor  v.  Mut.,  etc..  Life 
Assoc.,  97  Va.  00,  88  S.  E.  Rep.  886. 

Specific  Perfomance.— A  personal  decree  may  be 
rendered  for  specific  performance  against  a  foreign 
corporation,  upon  which  actual  service  of  process 
has  been  had  within  the  state  under  the  provisions 
of  the  statute.  Shafer  v.  0*Brien.  81 W.  Va.  001.  8  S. 
E.  Rep.  206. 

Bank  Incorporated  under  National  Currency  Act.— A 
state  court  has  Jurisdiction  of  an  action  brought  by 
a  borrower  against  a  national  bank  to  recover  the 
penalty  prescribed  by  the  National  Currency  Act 
for  exacting  and  receiving  usurious  Interest  on 
loans.    Lyuch  v.  Merchants*  Nat  Bk.,  22  W.  Va.  664. 

Foreign  Railroad  Company— Operation  of  Road  in 
This  State  —Where  a  foreign  railroad  company  con- 
structs and  operates  Its  road  in  this  state  by  legisla- 
tive authority,  It  becomes  a  domestic  corporation 
and  is  liable  to  be  sued  in  the  courts  of  this  state. 
Bait.,  etc.,  R.  Co.  v.  Gallahue,  12  Gratt  666,  and  note. 

IV.  CONCURRENT.  EXCLUSIVE  AND  ANCIL- 
LARY JURISDICTION.-See  injra,  "Equity  Juris- 
diction,** sec.  V.  "Concurrent  Jurisdiction,**  and  sec. 
III.  0,  "Ancillary  Jurisdiction.** 

Concurrent— Violation  of  Reyonue  Laws.— By  the 
Acts  of  1897-8,  ch.  204,  pp.  289-90,  it  is  provided  that  the 
county  and  corporation  courts,  police  justices,  and 
justices  of  the  peace  shall  have  concurrent  jurisdic- 
tion, among  other  things,  of  all  violations  of  the 
revenue  laws  of  this  state.  Catching  and  taking 
fish  in  the  waters  of  the  commonwealth  without 
first  having  obtained  a  license  and  paid  the  required 
tax  (Acts  1897-6,  p.  804),  is  a  violation  of  the  revenue 
laws,  and  a  county  court  has  Jurisdiction  to  indict 
and  try  persons  for  violation  of  this  law.  Morgan 
V.  Com.,  98  Va.  812,  86  S.  E.  Rep.  448. 

Same— Cases  of  Fraud.— Concurrent  jurisdiction 
in  cases  of  fraud  exists  at  law  and  in  equity,  and 
the  latter  will  not  refuse  to  act  merely  because 
there  is  also  a  remedy  at  the  former.  Poore  v. 
Price,  6  Leigh  62.  27  Am.  Dec.  662. 
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Same— To  Bnforoe  CiNitribatioii.— The  jnriBdictlon 
now  assumed  by  courts  of  law  to  enforce  contribu- 
tion in  some  cases,  does  not  afTect  the  Jurisdiction 
originally  belonffiuff  to  a  court  of  equity.  W&yland 
T.  Tucker,  4  Gratt  S07,  60  Am.  Dec.  76. 

Same— lUsffsl  CiNifliiciiieiit  ander  Aothoiity  of  United 
States.— In  cases  of  illeflral  conlinement  under  color 
of  the  authority  of  the  United  States,  the  state 
courts  hare  concurrent  Jurisdiction  with  the  federal 
courts,  except  where  the  confinement  Is  in  conse- 
quence of  a  s^it  or  prosecution  pending  in  the 
courts  of  the  United  States.  Ex  parte  Pool.  3  Va. 
Cas.  276. 

Same— Court  First  Acqulrlnir  Jnrlsdlctloa  Ratelaslt 
—It  is  well  settled  as  a  general  rule  that  in  cases  of 
conflict  of  jurisdiction  between  two  courts  of  con- 
current Jurisdiction,  the  court  which  first  acquires 
cognizance  of  the  controversy,  or  obtains  possession 
of  the  property  in  dispute  is  entitled  to  dispose  of  it 
without  interference  or  interruption  from  the  co- 
ordinate court.  Havlnr  first  acquired  jurisdiction, 
it  is  entitled  to  retain  it  to  the  exclusion  of  the  other 
and  should  proceed  to  decide  all  proper  questions  in 
the  controversy,  and  finally  dispose  of  the  case. 
Craiff  v.  Hoffe,  96  Va.  276,  28  S.  E.  Rep.  817;  Spiller  r. 
Wells,  96  Va.  808,  82  S.  E.  Rep.  46;  Ford  v.  Watts,  96 
Va.  192, 88  S.  E.  Rep.  170;  Parsons  y.  Snider,  42  W.  Va. 
617,  26  S.  E.  Rep.  286. 

As  was  said  In  Griffin  ▼.  Birkhead,  84  Va.  618,  6  S. 
E.  Rep.  686:  **Two  courts,  at  one  and  the  same  time, 
cannot  entertain  suits  over  the  same  subject- 
matter  and  adjudicate  the  riflrhts  of  the  same  per- 
sons thereto,  contrary  to  the  rule  that  there  must 
not  be  a  double  investiiration  of  the  same  matter.*' 

Samo— Same— Umitetlons  of  Rule.— Even  among- 
courts  of  concurrent  Jurisdiction,  the  rule  that  the 
court  which  first  obtains  jurisdiction  has  the  rlgrht 
to  decide  every  question  in  the  case,  is  subject  to 
limitations,  and  is  confined  to  suits  between  the 
same  parties  seeking  the  same  remedy,  and  to  such 
questions  as  properly  arise  in  the  progress  of  the 
suit  first  brought,  and  does  not  extend  to  all  mat^ 
ters  which  may  possibly  become  involved.  Davis  v. 
Morrlss,  76  Va.  81. 

Samo-Pondlnir  Suite  In  Two  States.— A  Virginia 
court  has  jurisdiction  of  a  suit  by  the  plaintiff,  a 
resident  of  Virginia,  who  is  the  le^ratee  of  a  deceased 
citizen  of  Mississippi,  against  the  executors  of  the 
trustee  of  the  legacy  for  a  breach  of  trust,  althoug-h 
there  be  pending  in  the  latter  state  another  suit  by 
another  legatee,  to  which  the  plaintiff  and  the  exec- 
utors of  the  trustee  are  parties.    Davis  v.  Morrlss, 

76  Va.  81. 
Same— Exception— Credltori'  Suite.— Creditors*  suite 

form  an  exception  to  the  flreneral  rule  which  per- 
tains to  conflict  of  jurisdiction  between  co-ordinate 
courte,  for  in  that  class  of  suite  each  suit  has  the 
same  general  object  and  contemplates  the  same 
flreneral  relief.  But  no  other  creditor  is  required  to 
await  or  rely  on  the  diligence  of  him  who  has  first 
Instituted  his  suit  for  until  a  decree  of  reference, 
each  complainant  has  control  of  his  own  suit,  and 
may  dismiss  it  before  a  decree  of  reference  is  made 
in  it,  but  after  such  decree  Is  made  in  any  suit,  all 
proceedings  in  the  other  suite,  even  in  the  first  suit 
brought,  must  be  stayed.  Craig  v.  Hoffe,  96  Va.  876, 
28  S.  B.  Rep.  817;  Spiller  v.  Wells,  96  Va.  608.  82  S.  E. 
Rep.  46;  Piedmont,  etc.,  Ins.  Co.  v.  Maury.  76  Va.  608; 
Stephenson  v.  Taverners,  9  Gratt.  808.  See  mono- 
flrraphlc  note  on  "Creditors*  Bills,*'  appended  to 
Suckley  v.  Rotchford,  18  Gratt  60. 


Exclusive— €obubo«-Law  Courts— Reoovory  off  Stock 
Subscriptions— No  Vested  Rig:lit  to  Remedj.— The  act 

of  December  22, 1807,  vesting  courte  of  common  law 
with  exclusive  jurisdiction  of  suite  for  the  recovery 
of  unpaid  stock  subscriptions.  Is  not  invalid  as 
taking  away  a  vested  riffht  to  sue  in  equity,  since 
the  right  of  a  remedy  existiuflr  when  an  obligation 
is  established,  is  not  a  vested  riffht,  within  the  con- 
stitution. Shickel  V.  Berryville.  etc,  Co.,  00  Va.  88. 
87  S.  E.  Rep.  818.  See  monographic  note  on  "Const!- 
tntlonal  Law.** 

Ancillary— Injunction  te  Sale  of  Real  Bstata.— Where 
an  injunction  to  restrain  the  sale  of  real  estate  in 
another  county  is  sought,  as  ancillary  to  thte  relief, 
the  court  of  the  county  or  city  where  the  defend- 
ante.  or  some  of  them  reside,  has  jurisdiction  of  the 
cause,  and  the  order  properly  proceeds  from  the 
court  of  that  county  or  city.  Winston  v.  Midlothian 
Coal  Mln.  Co.,  20  Gratt  686,  and  foot-note. 

V.  DIVESTITURE  OP  JURISDICTION.  —  See 
it^/hi,  "Criminal  Jurisdiction,"  sec  n,  "DIvestltnre 
of  Jurisdiction.** 

1.  RsPBAL  or  Statdtb. 

Effect  on  Pendlnir  Cause.— Where  a  bill  was  filed  in 
a  county  court  for  the  sale  of  a  ward*s  real  estate, 
when  that  court  had  jurisdiction  of  such  cases,  the 
repeal  of  the  statute  giving  it  jurisdiction  while  the 
cause  is  pending,  will  not  affect  the  validity  of  ite 
decree  entered  after  the  repeal  of  the  statute. 
Pennybacker  v.  Swltzer,  75  Va.  671. 

Justice  of  the  Peaco-Restrained  by  ProUbHIaii.— 
Where  an  enactment  of  the  legtelature  which  au> 
thorized  certain  causes  of  action  has  been  repealed, 
the  jurisdiction  of  the  Justice  of  the  peace  over  the 
same  is  repealed  therewith,  and  he  cannot,  under 
the  pretense  of  deddinflr  whether  such  enactment 
has  been  repealed  or  not  take  jurisdiction  of  such 
causes  of  action,  and.  if  he  does  so,  he  te  guilty  of 
exceeding  his  legitimate  powers,  subjecting  him  to 
restraint  by  prohibition.  Norfolk  A  W.  Ky.  Co.  v. 
Pinnacle  Coal  Co.,  44  W.  Va.  674. 80  S.  B.  Rep.  106. 

8.  DISABIUTT  or  DSnNDABT. 

Bffset  on  Peodluff  Causa.— Where  a  court  has  fairly 
acquired  jurisdiction  of  a  cause  and  the  parties, 
that  jurisdiction  continues  notwithstanding  the 
subsequent  disability  of  the  defendant,  as  where 
process  was  served  upon  a  defendant  prior  to 
his  conviction  of  a  felony,  and  judgment  by  de- 
fault was  obtained  against  him  while  confined  in 
the  penitentiary.   Neale  v.  Uts.  75  Va.  480l 

The  three  succeedinr  cases,  while  not  directly  in 
point  with  the  preceding  case,  are  cited  in  connec- 
tion with  the  ffeneral  principle  of  exemption  and 
privileges  from  suit. 

Bzeaiptions  to  Mambers  of  Oeneral  AssauMy.— It 
was  held  in  M*Pherson  v.  Nesmlth,  8  Gratt.  887.  that 
the  act,  1  Rev.  Code,  ch.  61.  I  81,  did  not  privilege 
members  of  the  general  assembly,  dnrin^r  the 
period  therein  prescribed,  from  the  issalnff  of  proc- 
ess against  them;  but  it  privileged  them  from 
the  service  of  such  process.  Upon  the  commence- 
ment of  the  privilege  all  proceedings  prior  to  that 
time  should  cease  until  ite  termination.  But  if  an 
ofllce  Judgment  be  rendered  against  him  contrazr 
to  the  above,  then  he  might  set  aside  by  motion  at 
the  next  term  all  proceedings,  although  his  privilege 
had  then  ceased. 

Same  — Waiver.  — But  this  privilege  must  be 
claimed,  as  It  may  be  waived,  and  cannot  be  noticed 
ex  ojffeio  by  the  courte.  Thus  if  a  member  of  assem- 
bly allows  a  judgment  to  be  rendered  against  him 
during  the  period  of  his  privilege,  and  doea  not 
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seek  to  eitber  abate  or  suspend  them  daxing-  tlie 
proffress  of  the  proceedings,  he  will  be  deemed 
to  have  waived  his  prlvlleflre,  and  will  not  be  after- 
wards allowed  the  writ  of  error  coram  vobU  to  reverse 
the  jadffment.    Prentls  v.  Com.,  6  Rand.  097. 

JodgnMot  Recovered  acalnst  Defondut  in  CiMfeder- 
«te  Army.— In  Tnmbnll  v.  Thompson.  27  Oratt  806. 
the  defendant  having  been  sued  and  Judgment  re- 
covered against  him  whilst  he  was  In  the  military 
service  of  the  confederate  states,  it  was  held  that 
the  court  in  which  the  action  was  brought  could  not 
know,  unless  the  matter  was  brought  to  its  atten- 
tion, that  the  defendant  was  In  such  service.  If  he 
was  so  situated  that  he  could  not  plead  the  exemp- 
tion, he  ought  to  do  so  within  a  reasonable  time 
after  his  disability  was  removed. 

s.  Recsssion  or  Tkbbitort. 

Effect  on  Remanded  CsiMe.— A  cause  pending  In 
the  supreme  court  of  the  United  States  at  the 
time  the  county  of  Alexandria  was  receded  to  the 
state  of  Virginia  was  properly  heard  by  that  court 
after  that  time,  and  it  was  proper  for  Its  decision 
to  be  sent  down  to  the  circuit  superior  court  for 
that  county,  and  is  to  be  enforced  by  that  court 
McLaughlin  v.  Bk.  of  Potomac,  7  Oratt.  68. 

4.  iLI^BOAIi  EZTXNSION. 

By  Inferior  Tribunals— Usurpation  of  Power.— The 
jurisdiction  of  inferior  tribunals  is  fixed  by  law, 
and  for  such  a  tribunal,  even  though  in  good  faith, 
to  extend  its  Jurisdiction  beyond  the  limitations  of 
law,  is  to  make  it  guilty  of  usurpation  and  abuse  of 
power.  Norfolk  &  W.  Ry.  CJo.  v.  Pinnacle  Coal  Co., 
44  W.  Va.  674,  80  S.  E.  Rep.  196. 

Same— Same— Pretense  of  Determining  Its  Jnrlsdlo- 
tion.—l7nderpretense  of  determiningits  Jurisdiction, 
an  inferior  tribunal  cannot  usurp  a  jurisdiction 
which  is  denied  to  it,  nor,  having  jurisdiction  of  the 
subject-matter  in  controversy,  abuse  or  exceed  its 
legitimate  powers.  Norfolk  A  W.  Ry.  Co.  v.  Pin- 
nacle Goal  Co.,  44  W.  Va.  674,  80  S.  E.  Rep.  196. 

Same— 5ame— Prohibition.— 'In  all  cases  of  usurpa- 
tion and  abuse  of  power,  when  the  inferior  court 
has  no  Jurisdiction  of  the  subject-matter  in  con- 
troversy, or.  having  such  jurisdiction,  exceeds  its 
legitimate  powers,  prohibition  now  lies  as  a  matter 
of  right,  and  not  as  a  matter  of  sound  judicial  dis- 
cretion. Norfolk  A  W.  Ry.  Co.  v.  Pinnacle  Coal  Co., 
44  W.  Va.  674.  80  S.  E.  Rep.  19& 

Valid  la  Part— Void  in  Part.— A  Judgment  maybe 
valid  to  the  extent  of  the  jurisdiction  to  render  it, 
while  so  much  of  it  as  is  in  excess  of  jurisdiction  Is 
void.    Wade  V.  Hancock,  76  Va.  680. 

Justice  of  the  Peace— Causes  Unknown  to  Common 
Law  and  Statute.— Although  a  Justice  of  the  peace 
has  jurisdiction  of  civil  actions  of  debt,  he  exceeds 
his  legitimate  powers  whenever  he  extends  such 
Jurisdiction  to  include  matters  of  controversy  or 
causes  of  action  unknown  to  the  common  law,  and 
unauthorized  by  legislative  enactment  Norfolk  & 
TV.  Ry.  Co.  V.  Pinnacle  Coal  Co.,  44  W.  Va,  674,  30  S.  E. 
Rep.  19& 

Jurisdiction  nay  Be  Exceeded  In  Progress  of  Cause.— 
It  Ls  an  elementary  principle  of  Jurisprudence  that 
jurisdiction  of  the  subject-matter  and  of  the  parties 
is  essential  to  the  conclusiveness  of  a  judgment  or 
clecree.  And  though  the  court  may  obtain  juris- 
diction rightfully,  yet  Ite  decrees  may  be  void,  l)e- 
cause,  in  the  progress  of  the  cause,  it  has  exceeded 
its  jurisdiction.  Seamster  v.  Blackstock.  88  Va.  232. 
2  S.  £.  Rep.  86. 


VI.  PRESUMPTIONS  OP  JURISDICTION. 
1.  SuPBRiOB  Courts  or  OsNSBAii  Jubibdiotion. 
0.  SxerdHng  General  Potoers. 

Presumption  of  Jurisdiction  in  Payor  of  Superior 
Courts  of  Qeneral  Jurisdiction.— A  superior  court  of 
general  jurisdiction,  proceeding  within  the  general 
scope  of  its  powers,  is  presumed  to  have  jurisdiction 
until  the  contrary  appears,  and  this  presumption 
embraces  jurisdiction  of  the  subject-matter,  and  of 
the  parties.  Devaughn  v.  Devaughn,  19  Gratt.  564: 
Gilchrist  V.  W.  Va.  etc,  Co..  21  W.  Va.  118;  Pulaski 
Co.  V.  Stuart.  28  Gratt.  872;  Cox  v.  Thomas.  9  Gratt. 
828. 

Same— Want  of  Jurisdiction  riust  Not  Appear  by 
Record.— While  it  is  well  settled  that  every  reason- 
able presumption  will  be  indulged  in  support  of  the 
legality  and  validity  of  the  Judgment  of  a  court  of 
competent  jurisdiction,  when  both  the  parties  and 
the  subject-matter  are  within  the  territorial  limits 
of  the  court's  jurisdiction,  yet  with  respect  to 
such  courts,  no  presumption  Is  allowable  when  the 
want  of  jurisdiction  affirmatively  appears  on  the 
face  of  its  proceedings.  This  rule  only  applies  when 
the  record  \a  silent  on  the  question  of  jurisdiction, 
and  no  presumption  will  be  Indulged  In  support  of 
the  determination  of  any  question  that  the  record 
does  not  expressly  or  by  necessary  implication 
show  to  have  been  determined.  If  it  does  not 
appear  by  the  record,  then  the  Judgment  or  decree 
is  of  no  greater  force  than  that  of  an  Inferior  court 
acting  beyond  Its  powers.  DiUard  v.  Central,  etc 
Co.,  83  Va.  784,  1  S.  E.  Rep.  124;  Wynn  v.  Henlnger, 
88  Va.  172;  Wade  v.  Hancock,  76  Va.  680;  Hill  v. 
Woodward,  78  Va.  767;  Fowler  v.  Lewis,  86  W.  Va. 
112. 14  S.  E.  Rep.  447.  See  discussion  of  this  subject, 
by  Mb.  Justicb  Fibld  In  Galpln  v.  Page,  18  WalL 
(U.  S.)  860. 

Same— Of  Porelgn  State— Proof.— If  the  court  of  a 
foreign  state  which  rendered  a  judgment,  was  a 
court  of  general  jurisdiction,  the  presumption  is 
that  It  had  jurisdiction  of  the  particular  case,  and 
to  render  Its  Judgment  void,  this  presumption  must 
be  overcome  by  proof.  Stewart  v.  Stewart,  27  W. 
Va.  167;  Gilchrist  v.  W.  Va.,  etc.,  Co..  21 W.  Va.  116. 

County  Courts  Held  Courts  of  Qeneral  Jurlsdictiou.— 
It  was  held  In  Devaughn  v.  Devaughn.  19  Gratt. 
566.  that  county  courts  were  courts  of  general  Juris- 
diction, and  that  In  proceedings  under  I  9.  ch.  110, 
Code  of  I860,  for  the  assignment  of  dower,  it  is  to  be 
presumed,  in  the  absence  of  proof  to  the  contrary, 
that  the  court  had  jurisdiction  of  the  case  and  had 
proceeded  regularly  in  it. 
b.  Ex&rciaing  Special  Powere. 

By  Special  Statute— ninisterial  Exercise.- Where  a 
special  statute  confers  special  powers  upon  a  court 
of  general  jurisdiction,  no  presumption  of  jurisdic- 
tion will  attend  its  Judgments,  where  those  powers 
are  only  exercised  minUterially,  and  not  Judiciallv, 
and  the  facts  essential  to  the  exercise  of  the  special 
jurisdiction  must  appear  on  the  face  of  the  record. 
Pulaski  County  v.  Stuart,  28  Gratt.  872;  Dinwiddle 
County  V.  Stuart,  28  Gratt.  581;  Chesterfield  County 
V.  Hall,  80  Va.  821.  Each  of  the  above  cases  distin- 
guishes the  case  of  Ballard  v.  Thomas,  19  Gratt  14, 
which  Is  a  case  where  the  court  was  proceeding 
under  Its  ordinary  jurisdiction,  and  not  where  it 
proceeded  under  a  special  statute,  and  Its  action, 
was  ministerial,  not  Judicial.  See  note  to  Ballard  v. 
Thomas,  supra, 
2.  Inudbiob  Coitbts  ov  Limitsd  Jitbisdiction. 
No  Presumption  In  Payor  of  Inferior  Courts.— With 
respect  to  Inferior  courts,  jurisdiction  is  never 


607 


8  QRATT. 


Virginia  RbportSi  Annotatbd. 


presumed  In  their  favor,  but  the  record  or  eyldence 
mast  afflrmatively  show  tliat  it  exists,  or  their  judg- 
ments will  be  deemed  void;  but  this  rule  only 
applies  to  questions  of  Jurisdiction  of  the  subject- 
matter.  Hill  y.  Pride.  4  Call  107;  Ballard  r.  Thomas. 
19  0ratt.l4;  Deyauffhnr.  Deyauffhn,  10  Qratt.  666: 
Western  Union  TeL  Co.  v.  Briffht,  90  Va.  778,  80  S.  E. 
Rep.  146;  Mayer  y.  Adams,  27  W.  Va.  24S. 

Inferior  Conrt  Jadir^  of  ■<•  Own  Jorttdictlon.^ 
Where  an  inferior  court  has  general  jurisdiction 
of  the  subject-matter,  it  must  exercise  its  own  jud^r- 
ment  as  to  the  sufficiency  of  the  process  by  which  it 
acquires  jurisdiction  of  the  special  subject  or  person 
in  any  particular  case,  and  an  erroneous  judgment 
in  that  regard  is  no  ground  for  a  writ  of  prohibition, 
but  is  the  subj  ect  of  a  wri  t  of  error.  But  this  general 
rule  is  subject  to  this  modification,  that  where,  the 
inferior  courts  haylnflr  a  g-eneral  jurisdiction  of  the 
subject-matter  in  controversy,  it  clearly  appears 
that  in  the  conduct  of  the  trial  they  have  ex- 
ceeded their  leffltimate  powers,  for  which  there 
Is  no  adequate  remedy  In  the  ordinary  course  of 
proceedings,  the  writ  of  prohibition  will  lie  in  such 
cases  under  the  West  Vlrfflnla  statute  and  under 
th  e  general  principles  of  law.  McConlha  v.  Outhrie, 
21  W.  Va.  184:  Superrisors  ▼.  Gorrell,  90  Oratt  484: 
Swlnbum  r.  Smith,  15  W.  Va.  488. 

ProhiUtlon  Only  Lies  for  Clenr  Excess  of  Jurisdiction. 
—The  rule  seems  to  be  well  established  that  where 
an  inferior  court  has,  originally,  jurisdiction  of  the 
cause,  prohibition  will  only  lie  when  the  court 
clearly  exceeds  its  jurisdiction  or  powers  in  col- 
lateral matters.  McConlha  ▼.  Guthrie,  21  W.  Va. 
184.    See  Ex  parte  EUyson,  20  Oratt  10,  and  note. 

Summary  Motion— Proof  of  Defendant's  Realdeiioo— 
Presumption.— Where  an  act  of  assembly  authorizes 
a  judinnent,  by  motion  in  a  summary  way,  in  the 
court  of  the  county  where  the  defendant  resides, 
the  plaintiff  is  bound  to  prove  the  defendant's  resi- 
dence, thouffh  no  objection  is  made  on  his  part;  for 
the  court  will  presume  nothing-  In  favor  of  a  sum- 
mary motion.    Mayor  ▼.  Hunter,  2  Munf.  S28. 

Jurisdiction  Must  Be  Afflmutively  5lM>wn.— The 
judicial  facts  necessary  to  ffive  courts  of  special  and 
limited  jurisdiction  a  right  to  act  must  appear  In  the 
record  of  Its  proceedincrs.  or  such  proceedinffs  will 
be  regarded  as  had  without  any  jurisdiction  and 
therefore  as  absolute  nullities.  Mayer  v.  Adams, 
27  W.  Va.  246;  Yates  v.  Taylor  County  Court  <W.  Va.), 
86  S.  E.  Rep.  24.  This  rule  applies  as  well  in  real  as 
in  transitory  actions.    Hilly.  Pride,  4  Call  107. 

Same— United  States  District  Court.— me  district 
court  of  the  United  States  is  a  court  of  limited  jurl»- 
diction,  and  it  is  necessary  to  ffive  validity  to  its 
decrees  and  orders,  that  its  jurisdiction  of  the  case 
should  be  shown  by  the  record.  And  where  this  is 
not  shown  a  decree  is  null  and  void.  Mason  y. 
TutUe,  76  Va.  106. 

5ama— Legislature  rimy  Change  Rule.— While  the 
general  rule  is  that  the  jurisdiction  of  a  court  of 
limited  jurisdiction  must  appear  by  the  record,  yet 
it  is  in  the  power  of  the  lefflslature  to  change  the 
rule  and  declare  that  it  shall  l>e  presumed,  until 
the  contrary  appears.  Butter  t.  Sullivan,  28  W.  Va. 
427. 

Vn.  EFFECT  OP  POSSESSION  AND  WANT  OP 
JURISDICTION.— See  infra,  sec,  X.  7.  "Collateral 
Attack.'* 

1.  P088K88I0N  OF  JURISDICTION. 

Effect  of  Possession  of  Jurisdiction.— A  judgment 
may  be  directly  attacked  for  irregTUarlty,  but  this 
can  only  be  done  in  a  direct  proceeding  in  the  same 


court,  or  In  an  appellate  court;  if  a  court  has  luxis- 
dlctlon  it  is  immaterial  how  erroneous  its  proceed- 
luffs  are,  when  its  judgment  is  collaterally  called 
in  question.  Pennybacker  v.  Swltzer,  T6  Va.  071: 
Woodhouse  V.  PiUbates,  77  Va.  217;  Wlmblsh  r. 
Breeden,  77  Va.  824;  Perkins  v.  Lane.  82  Va.  89:  Allan 
V.  Hoffman,  88  Va.  190,  2  S.  £.  Rep.  608:  Lawson  ▼. 
Moorman,  86  Va.  88a  9  S.  E.  Rep.  160;  Parh  r.  McCue. 
86  Va.  476,  10  S.  £.  Rep.  716;  Iiemmon  v.  Herbert.  Sf 
Va.  668, 24  S.  £.  Rep.  240:  Harman  v.  Steams.  06  Va.  58. 
27 S.  E.  Rep.  601 :  Cox  v.  Thomas,  9  Qratt  t>3:  Gllne  v. 
Catron,  22  Oratt.  878;  Lancaster  v.  Wilson.  27  aratc 
024;  Smith  v.  Henninflr.  10  W.  Va.  506;  Hall  r.  Hall,  12 
W.  Va.  1:  Patton  V.  Merchants*  Bank,  12  W.  Va.  587; 
Keystone  Bridge  Co.  v.  Summers,  IS  W.  Va.  478: 
Northwestern  Bank  v.  Hays.  87  W.  Va.  47S,  16  S.  E. 
Rep.  661 ;  Wlthrow  v.  Smithson,  87  W.  Va.  757, 17  S.  £. 
Rep.  816;  Braddock  Bank  v.  Hyer,  46  W.  Va.  IS,  82 
S.  E.  Rep.  1000. 

Same— Suit  against  Domiciliary  Bxecutors—Bffect  on 
Executors  and  Administrators.— A  decree  affalnst  a 
domiciliary  executor  binds  every  executor  of  the 
same  will  in  every  jurisdiction,  and  it  may  be  en- 
forced against  an  administrator  d,  b.  n.  of  the 
decedent  in  any  jurisdiction.  Garland  v.  Garland. 
84  Va.  181,  4  S.  £.  Rep.  884. 

5ame— Decree  of  Former  Term  inter  Partea.— A  court 
cannot  examine  the  propriety  of  a  decree  made  at  a 
former  term  inter  partee,  nor  set  aside  such  decree 
of  a  former  term,  on  the  ground  that  it  decided 
matters  coram  non  Judiee  at  the  time.  Bank  of  Va.  v. 
Craiff,6Leiffh880. 

Same— Administration— Admlnlstratloa  Do  Bonis 
Non.— When  the  administration  of  a  decedents 
estate  has  been  duly  granted  by  any  court  of  com- 
petent jurisdiction,  that  same  court  only,  upon  the 
death  of  the  administrator,  has  jurisdiction  to 
ffrant  administration  de  boni*  non.  3x  parts  Lyons, 
2  Lelffh  761. 

Same— Judgment  Conclusive  until  Reversed.— Where 
a  court  by  statute  has  jurisdiction  of  the  subject- 
matter  and  parties,  its  judgment  is  conclnslve  on 
the  parties,  until  reversed,  althougrh  it  may  be  er- 
roneous. This  is  true  independent  of  statute. 
Bait,  etc..  R.  Co.  v.  Pittsburr,  etc.R.  Cow.  17  W.  Va. 
812;  Pelrce  v.  Graham,  86  Va.  S87, 7  S.  E.  Rep.  18B. 

Same— Probate  Proccedlncs.— it  was  said  in  OonnoUy 
V.  Connolly,  88  Gratt  697,  that  the  then  state  of  the 
law  of  probate  was  in  Virfflnia.  that  a  sentence  pro- 
nounced by  a  court  havlnflr  jurisdiction,  whether 
admitting:  or  excluding  the  paper,  as  long:  as  it  re- 
mains in  force,  binds  conclusively  not  only  the 
immediate  parties,  but  all  other  persons,  and  all 
other  courts. 
2.  Want  of  Jurisdiction. 

Bffect  of  Want  of  Jurisdiction.— If  a  court  does  not 
have  jurisdiction,  it  is  a  matter  of  no  importanoe 
however  correct  its  proceedings  and  decisions  may 
be ;  its  j  ndgments  are  nullities,  and  may  not  only  be 
set  aside  in  the  same  court,  but  may  be  declared 
void  by  every  court  in  which  they  are  called  tn 
question.  Wade  v.  Hancock,  76  Va.  680 :  Lavell  v. 
McCurdy,  77  Va.  768  ;  Dillard  v.  Central,  etc..  Oow,  8S 
Va.  786  ;  Seamster  v.  Blackstock,  88  Va.  282, 8  S.  & 
Rep.  86 :  Anthony  v.  Kasey,  88  Va.  888.  6  S.  E.  Rep. 
176;  Gresham  v.  Ewell,  86  Va  1. 6  S.  E.  Rep.  700;  Bias- 
ton  V.  Carroll,  86  Va.  680, 10  S.  E.  Reix  898 ;  Staunton, 
etc.,  Co.  V.  Haden,  92  Va.  801,  88  S.  E.  Rep.  265  ;  Under- 
wood V.  McVeiflTh,  28  Gratt  418 :  Gray  v.  Stnart.  S8 
Gratt.  861 ;  Houston  v.  McCluney.  8  W.  Va.  18K : 
Fowler  v.  Lewis,  86  W.  Va  112.  14  S.  £.  Rep.  417  : 
Hoback  v.  Miller,  44  W.  Va.  686, 28  S.  E.  Rep.  lOU. 
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-Appmrtut  irom  Record— Void  Bvorywboro.— 

Jartadiction  of  tbe  person  and  of  the  snbject-matter 
are  prerequisites  and  mast  exist  before  a  court  can 
render  a  valid  Judgment  or  decree,  and  a  jadtnnent. 
which  appears  npon  the  face  of  the  record  to  have 
been  rendered  without  Jurisdiction  of  the  subject- 
matter  or  person,  is  absolutely  void,  whenever  it 
is  called  in  question.  Wade  v.  Hancock.  70  Va.  880 ; 
Dorr  T.  Bohr,  83  Va.  S60  ;  Blanton  y.  Carroll,  86  Va. 
680,  10  S.  E.  Rep.  829 ;  Haymond  v.  Camden.  88  W. 
Va.  180 ;  Seamster  v.  Blackstock.  83  Va.  888,  8  S.  E. 
Bep.  M. 

5oBio  Procsodlngt  after  Cooto  Badod.— Where  a 
cause  is  ended  and  final  decree  is  entered,  the  court 
has  no  further  Jurisdiction  either  of  the  subjects 
matter  or  of  the  parties  and  any  subsequent  pro- 
ceedings without  notice  are  void,  and  will  be  so 
treated  everywhere.  Johnson  v.  Anderson,  70  Va. 
766w 

Smbo— Letters  of  Adiiiliiistr«tloii.— Letters  of  ad- 
ministration granted  by  a  court  having  no  Juris- 
diction to  grant  them,  are  merely  void ;  and  the 
court  having  competent  Jurisdiction  to  grant  the 
administration,  may  proceed  to  grant  it,  though 
the  letters  of  administration  before  improperb' 
granted,  have  not  been  revoked.  Ex  parte  Barker, 
2  Leigh  710. 

SuDO—DefeMUiit  Nonrosldeat  with  No  Assets  Mre. 
— A  bill  against  a  defendant,  not  an  inhabitant  of 
this  country,  and  having  no  property  therein,  can- 
not be  sustained.    Hopklrk  v.  Bridges,  4  H.  &  M.  418. 

of  DUnlssai  of  Suit  Not  Conclusive  on 
I.— It  is  no  objection  to  the  Jurisdiction  of  one 
chancery  court,  that  a  suit,  not  conclusive  of  the 
rights  of  the  parties,  had  been  dismissed  In  another 
districL    Carter  v.  Campbell,  Gilmer  160. 

Vin.  JURISDICTION  IN  VACATION.-See  mon- 
ographic fiottf  on  "Decrees**  appended  to  Evans  v. 
Spurgin,  11  Oratt  616w 

Depends  on  Statate— Consent.— It  was  held  in  Tyson 
V.  Glalze.  28  Qratt.  700,  which  case  was  approved  in 
Chase  V.  Miller.  88  Va.  706, 14  S.  £.  Rep.  646,  that  the 
circuit  court  had  no  authority  to  make  a  decree  in 
a  cause  In  vacation,  except  when  authorized  by  stat- 
ute: and  that  consent  could  not  give  Jurisdiction. 
But  see  S  8487,  Code  1887,  as  amended  by  Acts  1807-8, 
p.  761,  allowing  consent  to  give  Jurisdiction. 

5oflie— Bntry  in  Vacation.— Klnports  v.  Rawson,  80 
W.  Va.  487.  8  S.  £.  Rep.  86,  is  authority  for  the  prop- 
osition that  a  court,  without  statutory  authority, 
cannot  enter  a  decree  in  vacation. 

Clrcalt  Court*— Oeneroi  Powers.— Section  00  of  ch. 
180  of  the  Code  of  W.  Va.  1808.  provides  that  the  clr- 
calt court  shall  have  control  of  all  proceedings  In  the 
office,  during  the  preceding  vacation.  It  may  rein- 
state any  cause  discontinued  during  such  vacation, 
set  aside  any  of  the  said  proceedings,  or  correct  any 
mistake  therein,  and  make  such  order  concerning 
tlie  same,  as  may  be  Just.  Baylor  v.  Bait.,  etc.,  R. 
Co..  0  W.  Va.  870;  State  v.  Martin,  88  W.  Va.  588, 18  S. 
£.  Bep.  748. 

Snnc— Same-Power  of  Judge.— The  circuit  court, 
in  term  time,  and  at  all  times  and  places  prescribed 
by  statute,  may  exercise  the  powers  and  functions 
conferred  npon  it  as  a  court  of  original  and  general 
Jurisdiction.  But  the  Judge,  acting  In  vacation,  has 
no  authority  except  that  expressly  conferred  by  the 
statutes  under  which  he  acts,  and  by  the  terms  of 
irbich  he  is  necessarily  restricted.  Thus  S  8488  of 
the  Virginia  Code,  which  authorizes  the  circuit 
Jndgre  to  hear  and  determine  in  vacation  whether  a 
Jndcrment  of  the  lower  court  is  right  or  wrong,  does 


not  authorise  him  to  Inquire  as  to  the  appeal  bond, 
and  order  a  new  one,  or  other  security  to  It  If  he 
enters  such  order  It  is  coram  turn  judiee  and  void. 
Chase  v.  MUler.  88  Va.  706,  14  S.  E.  Rep.  646. 

Same— Applies  to  Hustlnirs  Court  Having  Powers  of 
Chancery  Court— Under  Va.  Code  1878.  ch.  107.  f  68, 
which  provides  that  any  chancery  cause  may  be 
submitted  by  consent  to  the  Judge  of  the  court 
where  it  is  pending  for  decision  in  vacation,  a  Judge 
of  the  hustings  court  of  Richmond,  sitting  as  Judge 
of  the  chancery  court,  under  Acts  1800-70,  p.  487, 
authorizing  the  Judge  of  the  hustings  court  in  cer- 
tain cases  to  discharge  any  duty  of  the  Judge  of  tbe 
chancery  court,  is  for  that  time  a  Judge  of  that 
court,  and  a  decree  entered  by  him  in  vacation  is 
valid.    Morrlss  v.  Va.  Ins.  Co.,  86  Va.  688,  8  S.  E.  Rep. 


BIIU  of  Bxceptlon  Signed  in  VacaUon— West  Virginia 

Rnlo.— Prior  to  ch.  100,  Acts  of  1801  <f  0,  ch.  181,  Code 
of  1890).  a  bill  of  exception  or  certificate  of  evidence 
must  be  signed  before  the  close  of  the  term  of  final 
Judgment.  Subsequent  to  that  act,  and  in  accord- 
ance with  its  provisions,  thirty  days  are  allowed 
after  term  for  the  signing  of  such  bills.  Welty  v. 
Campbell,  87  W.  Va.  707.  17  S.  E.  Rep.  818;  State  v. 
McQlumphy,  87  W.  Va.  806,  17  S.  E.  Rep.  S16w  The 
Judge  cannot  extend  the  time  beyond  thirty  days 
after  term,  because  the  statute  limits  the  time  to 
that  period,  and  any  bill  of  exception  made  after 
that  time  is  void,  and  no  part  of  the  record.  Jordan 
V.  Jordan  (W.  Va.).  87  S.  E.  Rep.  66& 

5anio— Virginia  Rule.— In  the  recent  case  of  Va. 
Dev.  Co.  V.  Rich  Patch  Iron  Co.,  06  Va.  TOO,  87  S.  £. 
Rep.  880,.  it  was  held,  reviewing  the  decisions  on  the 
question,  that  the  court  could  not  sign  a  bill  of  ex- 
ception in  vsft:atlon  under  any  circumstances,  either 
by  reserving  leave  or  by  consent,  where  no  power 
in  vacation  had  been  expressly  conferred  by  statute. 
And  that  an  act  providing  that  on  the  trial  of  a  case, 
exceptions  may  be  taken,  and  when  prox>erly 
tendered  and  signed  should  be  a  part  of  the  record, 
gave  no  authority  for  the  signing  of  the  exceptions 
after  the  close  of  the  term,  except  where  the  court 
had  reserved  some  control  over  the  case.  The  re- 
sult of  this  decision  was  the  amendment  of  S  8886  of 
Va.  Code  1887,  by  ch.  172,  Acts  of  1001,  which  au- 
thorizes the  signing  of  bills  of  exception  within 
thirty  days  after  the  end  uf  the  term,  or  at  such 
other  time  as  the  parties  by  consent  entered  of  rec- 
ord shall  agree  upon.  See  monographic  note  on 
"Bills  of  Exception*'  appended  to  Stoneman  v. 
Com..  26  Gratt.  887. 

IX.  JURISDICTION  OVER  LEGISLATIVE  DE- 
PARTMENT.—See  monographic  note  on  "Constitu- 
tional Law.** 

5ole  Jurisdiction  In  Legislature— No  Inquiry  of  Verity 
of  Pacts  on  Which  Act  Is  Based.— Where  the  legisla- 
ture has  sole  Jurisdiction  of  a  subject,  the  courts 
cannot  inquire  into  the  truth  or  falsity  of  facts 
upon  which  an  act  in  regard  to  the  subject  is  pred- 
icated.   Lusher  v.  Scltes,  4  W.  Va.  11. 

Expediency  of  Exercise  of  Powers.— The  general 
assembly  having  the  power  to  extend  the  bound- 
aries of  the  clt>  of  Richmond,  the  Justice  or  expedi- 
ency of  it  is  not  a  question  of  which  the  courts  can 
take  Jurisdiction.  Wade  v.  City  of  Richmond.  18 
Gratt  688.  See  Slack  v.  Jacob,  8  W.  Va.  680;  Board 
of  Education  v.  Board  of  Education,  80  W.  Va.  484,  4 
S.  E.  Rep.  640. 

Act  Unconstitutional  Giving  Legislative  Powers  to 
Courts.— Act  of  West  Virginia  1876,  ch.  78,  so  far  as  it 
attempts  to  confer  npon  the  circuit  courts  the  power 
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to  "supersede,  revoke  or  annul**  an  ordinance  of  a 
dty,  upon  the  petition  of  ten  taxpayers  residing  in 
said  city,  Is  unconstitutional  because  such  power  is 
leffislative.  and  therefore  forbidden  to  be  exercised 
by  the  courts  of  the  state.  Shepherd  t.  City  of 
Wheeling.  80  W.  Va.  479. 4  S.  E.  Rep.  686. 

X.  OBJECTIONS  TO  JURISDICTION. 

1.  OBJSCmONS  IN  GXNBRAL. 

Must  Be  Taken  at  Bariy  Stage  of  Caosa.— When  want 
of  Jurisdiction  arises  from  formal  defects  in  the 
process,  or  when  the  want  of  Jurisdiction  Is  over  the 
person,  it  most  be  taken  advantare  of  in  the  early 
stages  of  a  cause.  Western  Union  TeL  Co.  v.  Petty- 
John,  88  Va.  286, 18  S.  E.  Rep.  481. 

Prior  Jadgment  at  Law—BvMence— Inspection  of  Rec- 
ord.—In  any  action  or  proceeding  at  law  upon  a 
Judgmeot  of  a  court  of  general  Jurisdiction  between 
the  parties  thereto,  in  which  such  Judgment  maybe 
used  as  evidence  of  the  right  established,  the  defend- 
ant cannot  show  as  a  matter  of  defence  at  law  that 
the  court  did  not  acquire  Jurisdiction,  except  by  an 
inspection  of  the  record.    Wandling  v.  Straw,  86  W. 

Va.  698. 

8.  DiBMiBSAii  WTTHonr  Objection. 

No  DeBttrrer.— If  a  court  has  no  Jurisdiction,  it  will 
dismiss  a  billon  the  hearing,  although  there  was  no 
demurrer.  Cresap  v.  Kemble,  96  W.  Va.  608;  Poin- 
dexter  v.  Burwell,  88  Va.  807;  Green  v.  Massie,  21 
Oratt  856;  Salamone  v.  Kelley,  80  Va.  86l 

No  Plea  In  Abatement— Answer  Filed.— By  Rev. 
Code,  vol.  1,  p.  66,  it  is  provided  that  If  it  appear  from 
the  face  of  the  bill  that  the  matter  thereof  is  not 
proper  for  a  court  of  equity.  It  should  be  dismissed 
even  after  answer  filed,  and  no  plea  in  abatement  to 
the  Jurisdiction  of  the  court  Pollard  v.  Patterson, 
8  H.  &  M.  67. 

Joint  Defendants— Bill  Confessed  as  to  One— DUmlssal 
as  to  Both.— In  a  suit  against  a  guardian,  the  surviv- 
ing Justices  who  appointed  him,  and  the  representa- 
tives of  a  deceased  Justice,  the  surviving  justices 
answer,  but  the  bill  is  taken  for  confessed  against 
the  representatives  of  the  deceased  Justices.  The 
court  not  having  Jurisdiction  against  the  Justices, 
and  their  representatives,  the  bill  should  be  dis- 
missed as  against  both.    Austin  v.  Richardson,  1 

Oratt  810. 
Attachment  in  Equlty-4>eiBndant  without  interest 

In  Property.— Where    a   defendant  has   no  estate. 

right  title  or  interest  in  or  to  the  land  which  has 

been  attached  in  an   equitable   proceeding,  it   is 

proper  to  dismiss  the  bill  for  want  of  jurisdiction. 

It  is  the  atUchment  that  gives  the  Jurisdiction  in 

such  case,  and  if  there  is  nothing  to  attach  there  is 

no   ground    for   the    jurisdiction.    Culbertson    v. 

Stevens,  88  Va.  406,  4  S.  B.  Rep.  607. 

Pleadings  in  Jnstlees'  Courts.— The  pleadings  in 
justices*  courts,  are  prescribed  by  statute,  and  are 
intended  tube  as  simple  and  free  from  technicalities 
as  a  due  regard  to  the  rights  of  the  litigants  will 
permit  No  provision  is  made  for  pleas  in  abate- 
ment in  these  courts,  and  as  a  substitution  for  such 
pleas  to  the  jurisdiction  of  a  Justice  it  is  provided 
that  an  action  shall  be  dismissed  at  the  cost  of  the 
plalntlfT  whenever  it  appears  that  the  justice  has 
no  jurisdiction.    Todd  v.  Gates,  90  W.  Va.  464. 

8.  PiiBA  IN  ABATBMSNT.— See  mouographlc  noU  on 
*'Pleas  in  Abatement"  appended  to  Warren  v.  Saun- 
ders, 97  Gratt  260. 

Proper  Mode  of  Objection  When  Proceedings  Show 
Proper  Matter.- In  accordance  with  the  provisions 
of  S  19,  ch.  171,  Code  of  1860,  the  only  proper  way  to 
except  to  the  Jurisdiction  of  a  court,  when  the  pro- 


ceedings  show  upon  its  face  proper  matter  for  the 
Jurisdiction.  Is  by  plea  in  abatement  Bank  of  the 
Valley  v.  Gettinger,  8  W.  Va.  809. 

It  is  similarly  provided  by  |  8960  of  the  Code  of 
1887,  that  where  a  bill  shows  on  its  face  matters 
proper  for  the  Jurisdiction  of  the  courts,  and  the 
parties  are  within  its  Jurisdiction,  no  exception  for 
want  of  such  Jurisdiction  shall  betaken  except  by 
plea  in  abatement  Wells  v.  Hughes.  89  Va.  64S.  16 
S.  E.  Rep.  689:  Cox  v.  Cox.  96  Va.  ITS.  27  S.  E.  Rep. 
884. 

Transitory  Actions— Objections  Made  by  Plea,  Not  ky 
Demurrer.— **in  a  transitory  action  it  is  unnecessary 
to  aver  in  the  declaration  that  the  cause  of  action 
arose,  or  that  the  matter  is  within  the  Jurisdiction 
of  the  court  Code,  H  8849^;  4  Mln.  Inst  (Sd  Ed.> 
674-5,  690.  866-«:  8  Rob.  Pr.  (New  Ed.)  609-606.  In 
these  actions  objections  to  the  jurisdiction  of  the 
court  must  be  made  by  plea  in  abatement  and  not 
by  demurrer.'*  Code«  1 8960:  Norfolk,  etc.,  R.  Co.  v. 
Ampey,  98  Va.  lOB.  85  S.  E.  Rep.  S8& 

Same-Plea  SbonM  Olve  Defendant  Bettor  Writ.— A 
plea  to  the  jurisdiction  of  a  court  is  bad  when  it 
omits  the  prayer  for  J  udgmen t  and  falls  to  state  that 
the  cause  of  action  did  not  arise  within  the  jurisdic- 
tion of  the  court  and  does  not  state  where  it  did 
arise,  and  fails  to  give  the  plaintiff  a  better  writ  by 
showing  what  court  of  the  state  has  Jurisdiction  of 
the  cause  of  action.  As  a  general  rule  a  plea  to  the 
Jurisdiction  of  a  court  in  a  transitory  action  must 
show  a  more  proper  and  sufficient  Jurisdiction. 
Guarantee  Co.  v.  Nat  Bank.  95  Va.  480.  28  S.  E.  Rep! 
909.  See  also,  BClddleton  v.  Pinnell.  9  Gratt  802: 
Raine  v.  Rice,  2  P.  &  H.  589;  Hortons  ▼.  Townes.  • 
Leigh  68. 

Objections  Should  Be  Made  before  Pleas  in  Bar.— 
Objections  to  the  jurisdiction  of  a  court  must  be 
taken  by  plea  in  abatement  before  the  defendants 
plead  in  bar.  Code  1840,  ch.  171,  S  19:  Wash.,  etc. 
Tel.  Co.  V.  Hobson,  15  Gratt  198. 

Demurrer  and  Reply  Cannot  Be  Hade  to  Ploa.— A 
plaintiff  cannot  both  demur  and  reply  to  a  plea  to 
the  Jurisdiction.  Ches.,  etc.,  R.  Co.  t.  American 
Exch.  Bk..  99  Va.  495.  29  S.  E.  Rep.  985^ 

Pending  Cause  In  Lxiwer  Court  Oood  Plea,— A  plea  to 
the  Jurisdiction  of  the  court  of  appeals  that  a  suit  la 
pending  In  an  inferior  court  for  the  same  matter,  is 
proper.   Johnston  v.  Bower,  4  H  &  M.  487. 

Attachment  of  Real  Bstote-Solt  Bnmght  Where 
Defendant  Resided— Plea  Overruled.— in  an  attach- 
ment of  real  estate  a  plea  to  the  jurisdiction  of  the 
court  was  properly  overruled  where  the  suit  was 
brought  in  the  county  where  one  or  more  of  the  de- 
fendants resided,  although  the  real  estate  was  situ- 
ated in  another  cotmty.  and  the  principal  defendant 
was  a  nonresident  Porter  v.  Young,  86  Va.  49.  6  S. 
E.  Rep.  808. 

Suit  for  Freedom— Court  of  Oenaral  JurladlrtJan 
Objection  by  Plea  or  Motion.— In  a  suit  for  freedom 
though  the  detention  of  the  plalntilf  where  the  smlt 
was  brought  is  necessary  to  give  the  conri  Juriadlc- 
tion,  yet  where  the  court  has  general  jurladictkMi 
over  the  subject-matter  of  controversy,  the  objec- 
tion to  the  exercise  of  Jurisdiction  in  the  particular 
case  Is  a  matter  in  abatement  and  should  be  so 
pleaded,  or  brought  to  the  notice  of  the  court  by  rule 
or  motion  before  the  jury  is  sworn.  Bnnter  v. 
Humphreys,  14  Gratt  887.  See  also,  RatcUff  v.  Polly. 
12  Gratt  688. 

4.  Motion  and  Dsmubbbr. 

Motion.— The  proceedings  of  a  court  without  Juris- 
diction of  the  person  or  subject-matter  may  b< 
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aside  and  vacated  on  motion.  Hooe  ▼.  Barber,  4  H. 
A  M.  480.  See  Hunter  v.  Hnmphreys,  14  Oratt  S87: 
RatcUff  V.  PoUy.  12  Gratt  M8. 

Motioa  and  Demnrrar— Other  Way«.— Questions  of 
jurisdiction  may  be  appropriately  raised  by  a  motion 
for  instruction,  by  demurrer,  by  motion  In  arrest 
of  judgment  on  ireneral  issue,  or  by  writ  of  error. 
Ryan  v.  CJom.,  80  Va.  886,  Philips'  Case,  19  Gratt  619. 

Denarrer.— Tbe  Question  of  jurisdiction  may  al- 
ways be  raised  by  demurrer,  and  tbourb  no  objec- 
tion has  been  so  taken,  the  court  will  dismiss  at  the 
hearing-  if  it  does  not  state  a  case  proper  for  relief. 
Polndexter  ▼.  Burwell.  88  Va.  S07:  Green  v.  Massle, 
81  Gratt.  866;  Salamone  t.  Kelley,  80  Va.  86. 

Habeas  Coipiu  5asd  Oat  as  CiMtrivaiica  for  Jaiisdlc- 
tkm.— Where  a  writ  of  habeas  corpus  was  sued  out 
as  a  contrivance  to  fflve  to  the  court  jurisdiction  by 
briniriuflr  the  defendant  before  it,  such  court  on  the 
motion  of  the  defendant  to  dismiss  the  suit,  should 
issue  a  rule  on  the  plaintiff  to  show  cause  why  the 
suit  should  not  be  dismissed,  and  thereupon  decide 
the  question  of  jurisdiction.  Ratcliff  v.  Polly.  12 
Gratt  528. 

Canaa  Dismlsaed  Wbcoavar  Brought  to  Notice  of 
Court.— Whenever  a  cause  of  action  is  not  within  the 
jurisdiction  granted  by  law  to  the  tribunal,  the  court 
will  dismiss  the  suit  at  any  time  when  the  fact  is 
brought  to  its  notice.  Western  Union  Tel.  Ck>.  v. 
Pettyjohn.  88  Va.  296, 18  S.  E.  Rep.  481. 

5.  FOBSION  JTTDGMINTS. 

When  EntUlad  to  ««Pttll  Palth  and  Credit.**- A  judflr- 
ment  of  a  sister  state  is  not  entitled  to  "full  faith 
and  credit*'  unless  the  court  rendering  It  has 
jurisdiction  of  the  person  and  subject-matter. 
Crumlish  V.  Central  Imp.  Co.,  88  W.  Va.  890,  18  S.  E. 
Rep.  456.  See  monographic  note  on  "Constitutional 
Law." 

Jarlsdictloa  May  Be  Inquired  Into.— Where  a  judg- 
ment rendered  in  another  state  is  sought  to  be 
enforced  in  a  court  in  West  Virginia,  they  may 
inquire  Into  the  jurisdiction  of  the  court  which 
rendered  it  and  if  it  appear  that  the  court  which 
rendered  the  judgment  had  no  jurisdiction,  the 
judgment  is  void,  but  if  it  had  jurisdiction  it  Is  valid 
and  binding  in  this  state.  Stewart  v.  Stewart  27  W. 
Va.  167;  Gilchrist  v.  W.  Va.,  etc..  Co.,  21  W.  Va,  116. 

Effect  a  Qnestioii  of  Constitutional  Obligation.— It  is 
a  question  whether  a  state  will  in  good  faith  live  up 
to  the  constitutional  obligations  assumed,  and  not 
a  question  of  state  policy,  whether  effect  will  be 
given  to  the  judgments  of  the  courts  of  competent 
jnrisdiction  of  other  states.  Stewart  v.  Stewart  27 
W.  Va.  167. 

Patent  of  Sister  State  for  Land— Entitled  to  Pull  Palth 
and  Credit— A  patent  for  land  granted  by  a  sister 
state  is  one  of  those  public  acts  to  which  every  other 
state  Ib  bound  to  give  full  faith  and  credit  under  the 
constitution  of  the  United  States;  therefore  the 
validity  of  such  patent  cannot  be  collaterally  drawn 
in  question  in  the  courts  of  another  state  on  the 
ground  that  the  survey  on  which  it  was  found  was 
a  forgery.  Lassly  v.  Fontaine,  4  H.  &  IL  146, 4  Am. 
Dec.  510. 

&  Waivsb  ov  Objections.— See  infra,  "Equity 
JnriBdlction,"  sec.  VII,  "Waiver  of  Objections." 

Lack  lyf  Jurisdiction  of  SubJect-MatUr  Canhot  Be 
Waived.— The  objection  that  a  court  has  no  lawful 
power  to  act  by  reason  of  lack  of  jurisdiction  of  the 
snbject-matter,  cannot  be  waived;  it  Is  fatal  to  the 
proceedings  at 'any  time.  Polndexter  v.  Burwell, 
92  Va.  607;  Beckley  v.  Palmer.  11  Gratt  685. 

No  Objacdon  after  Joinder  of  Issue.— It  is  too  late 


after  issue  is  joined,  to  object  to  the  jurisdiction  of 
the  court  on  the  ground  of  the  nonresldence  of  the 
defendant    Monroe  v.  Redman,  2  Munf.  240. 

Appearance  for  Any  Cause  Other  Than  to  Ob|ect  to 
Execution  of  Process  Is  Waiver.— By  making  an  ap- 
pearance In  a  cause,  for  any  other  purpose  than  to 
take  advantage  of  the  defective  execution,  or  non- 
execution  of  process,  a  defendant  places  himself  in 
the  same  situation  as  though  process  were  executed 
upon  him,  and  he  thereby  waives  all  objection  to  it, 
and  a  personal  decree  can  be  made  against  him. 
Mahany  v.  Kephart  15  W.  Va.  609;  Stevens  v. 
Brown,  20  W.  Va.  46a 

Sane- Demurrer  to  Bill.— Where  an  original  or 
amended  bill  is  filed  by  leave  of  court,  and  the 
defendant  appears  and  demurs  thereto,  he  thereby 
waives  any  objection  he  may  have  for  want  of  proc- 
ess, and  submits  himself  to  the  jurisdiction  of  the 
court  Totten  v.  Nighbert  41  W.  Va.  800.  24  S.  E. 
Rep.  627. 

Same— Pleading  to  Action.— The  defendant  by  ap- 
pearing and  pleading  to  an  action  waives  all  irregu- 
larities in  the  service  and  filing  of  papers.  Atlantic, 
etc.,  R.  Co.  v.  Peake,  87  Va.  180, 12  S.  E.  Rep.  848. 

Same— Piling  Answer.— Where  a  bill  In  chancery 
states  matter  proper  for  relief  In  equity,  and  the 
defendant  without  pleading  to  the  jurisdiction  In 
abatement  answers  the  bill,  he  Is  precluded  from 
taking  exceptions  to  the  jurisdiction  afterwards  by 
1  Rev.  Code,  ch.  66,  }  86.  It  is  otherwise  If  the  bill  on 
its  face  shows  a  case  not  properly  rellevable  in 
equity.    Hickman  v.  Stout  2  Leigh  6. 

Same— Same— Attachment  Proceeding.— Where  a 
decree  and  sale  in  an  attachment  proceeding  are 
declared  void  for  the  want  of  jurisdiction  In  the 
court  the  owner  of  the  land  so  sold  by  appearing 
and  filing  his  answer  asserting  the  Invalidity  of  the 
sale,  thereby  becomes  a  party  to  the  suit  and  waives 
the  want  of  jurisdiction  as  to  all  the  proceedings  not 
objected  to  and  asked  to  be  set  aside  in  his  answer. 
Haymond  v.  Camden,  28  W.  Va.  180. 

Appearance  without  Objection  Constitutes  Waiver.— 
Parties  may  by  consent  make  up  the  pleadings  and 
issue  In  a  case,  and  have  It  docketed  in  any  court 
having  jurisdiction  to  try  such  a  case.  When  the 
parties  appear  before  such  court  and  make  no  ob- 
jection to  the  regularity  of  the  docketing,  that  court 
may  exercise  jurisdiction  of  the  case;  and  the  ob- 
jection to  the  jurisdiction  made  for  the  first  time 
after  trial  and  judgment  cannot  be  sustained. 
M' Alexander  v.  Halrston,  10  Leigh  486. 

Thus,  a  bill  was  sustained  where  it  was  brought  by 
a  single  surviving  trustee  of  a  town,  for  the  pur- 
pose of  asserting  the  rights  of  the  Inhabitants  in 
common  to  certain  lands  annexed  thereto,  where 
the  parties  went  to  trial  upon  the  merits  without 
objecting  to  the  jurisdiction.  Mayo  v.  Murchle,  8 
Munf.  868. 

Ezerdse  of  Equity  Jurisdiction  at  Defendant's  In. 
stance.— Where  a  court  of  equity  at  the  Instance  of 
the  defendant  and  without  any  objection  to  its  ju- 
risdiction took  possession  of  slaves  and  directed 
them  to  be  sold,  and  having  since  held  and  controlled 
the  proceeds.  It  was  too  late  for  the  defendants  to 
object  to  the  jurisdiction  of  the  court  Henley  v« 
Perkins,  6  Gratt  616w 

Plaintiff  Cannot  Object— Pure  BUI  of  Injunctioa— 
And  where  the  plaintiff  in  a  pure  bill  of  injunction 
institutes  a  suit  in  one  county  to  restrain  a  sale  of 
real  estate  situated  in  another,  and  the  defendants 
answer  and  do  not  object  to  the  jurisdiction,  the 
plaintiff  cannot  afterwards   raise  the  question  of 
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jarisdiction.  Muller  ▼.  Bayly,  21  Gratt  881.  See 
monoirraphic  noU  on  "Injunctiona"  appended  to 
Clay  tor  t.  Anthony.  16  Oratt.  618. 

Bond  Qlven  by  Commlttae  of  Lniuitlc  andar  Appotat- 
meat  of  Court  of  Qeneral  Jurtodiction.— In  1868  the 
court  was  a  court  of  feneral  jurisdiction,  and  was 
invested  by  law  with  special  Jurisdiction  over  the 
persons  and  estates  of  lunatics.  The  sureties  of  a 
committee  appointed  by  such  court  cannot  object 
in  another  proceeding-  that  the  order  was  void, 
hayiuff  voluntarily  entered  into  bond  under  such 
appointment    PanniU  v.  Calloway,  78  Va.  S87. 

7.  Collateral  ArrACK. 

Judgments  of  Courts  of  Qeneral  Jnrlsdictloa  In  Scope 
of  Oeneral  Powers^— Where  a  court  of  general  Juris- 
diction, having  Jurisdiction  of  the  person  and 
subject-matter,  acts  within  the  scope  of  its  general 
powers,  its  Judgment  or  decree  will  be  presumed  to 
be  in  accordance  with  its  Jurisdiction,  and  cannot  be 
collaterally  assailed.  This  rule  of  course  does  not 
apply  when  there  is  want  of  Jurisdiction,  or  where 
there  has  been  fraud.  Shelton  v.  Jones,  26  Oratt. 
891:  Pulaski  Co.  v.  Stuart,  etc.,  Co.,  28  Oratt  879; 
Lawson  v.  Moorman,  86  Va.  880, 9  S.  E.  Rep.  160;  Pen- 
ny backer  V.  Switzer.  76  Va.  671:  Brengle  v.  Richard- 
son. 78  Va.  406:  Marshall  v.  Cheatham,  88  Va.  81, 18  S. 
E.  Rep.  808;  Origg  v.  Dalsheimer.  88  Va.  608, 18  S.  E. 
908:  Hill  V.  Woodward,  78  Va.  766:  Wlmbish  v.  Bree- 
den.  77  Va.  824:  Pugh  v.  McCue,  86  Va.  475,  10  S.  E. 
Rep.  715:  Wilcher  v.  Robertson,  78  Va.  602;  Wood- 
house  V.  Fillbates,  77  Va.  817:  Building,  etc.,  Co.  v. 
Fray.  96  Va.  660,  32  S.  E.  Rep.  68;  Lancaster  v.  Wilson, 
27  Oratt.  629;  Cox  v.  Thomas,  9  Oratt  828:  Oresham 
V.  Ewell,  85  Va.  5,  6  S.  E.  Rep.  700:  Davis  v.  Town  of 
Point  Pleasant  82  W.  Va.  289, 9  S.  E.  Rep.  828:  Fisher 
V.  Bassett  9  Leigh  119;  Devaughn  v.  Devaughn,  19 
Oratt  666:  Durrett  v.  Davis,  24  Oratt  802;  Cline  v. 
Catron.  22  Oratt  878;  Spilman  v.  Johnson,  27  Oratt 
88;  Neale  v.  Utz,  75  Va.  487;  Perkins  v.  Lane,  82  Va. 
62.  See  also,  note  to  Lancaster  v.  Wilson.  27  Oratt 
6-M.  collecting  other  authorities  on  this  point 

As  was  said  in  Howlson  v.  Weeden,  77  Va.  710:  *lt 
is  a  well-established  principle,  that  the  Judgment 
of  a  court  of  record,  having  Jurisdiction  of  the 
cause  and  of  the  parties,  is  binding  and  conclusive 
upon  parties  and  privies  in  every  court  until  it  is 
regularly  reversed  by  some  court  having  Jurisdic- 
tion for  that  purpose.  Notwithstanding  the  pro- 
ceedings may  be  erroneous,  yet  as  between  the 
parties,  the  Judgment  must  stand  until  regularly 
vacated  or  reversed.  Where  a  court  has  Jurisdic- 
tion, it  has  a  right  to  decide  every  question  which 
arises  in  the  cause,  and  whether  its  decision  be  cor- 
rect or  otherwise,  its  Judgment  until  reversed,  is 
regarded  as  binding  in  every  other  court  In  no  col- 
lateral way  can  the  parties  question  the  correctness 
of  a  Judgment  which  has  been  rendered  between 
them  in  a  court  having  Jurisdiction  of  them  and  of 
the  subject-matter."  See  also.  Lawson  v.  Moorman, 
85  Va.  880. 9  S.  E.  Rep.  150,  and  note  to  Cox  v.  Thomas, 
9  Oratt  818. 

Applies  Only  to  Unreversed  Judgments.— But  it  is 
well  established  that  only  the  reversed  Judgment  of 
a  court  of  competent  Jurisdiction  is  conclusive, 
.and  cannot  be  collaterally  attacked.  Wimbish  v. 
Breeden,  77  Va.  824;  Woodhouse  v.  Fillbates,  77  Va. 
817:  Wilson  v.  Smith,  88  Oratt.  498.  See  Shelton  v. 
Jones,  26  Oratt  898. 

Judgment  Offered  as  Evidence  Coltaterally.— It  Ib  an 
axiom  of  law  "that  when  a  Judgment  of  a  court  is 
offered  in  evidence  collaterally  in  another  suit  its 
validity  cannot  be  questioned  for  errors  which  do 


not  affect  the  Jurisdiction  of  the  court  which  ren- 
dered it"  Cooper  V.  Reynolds,  10  WalL  (U.  S.)  808: 
Miller  V.  White,  46  W.  Va.  07.  88  S.  E.  Rep.  882. 

County  Court— Laying  County  Levy.— The  county 
court  which  lays  the  county  levy  is  not  a  special 
tribunal  erected  for  that  special  purpose.  It  is  the 
original  county  court  and  that  court  is  a  court  of 
general  Jurisdiction.  And  though  the  record  does 
not  show  that  the  Justices  had  been  snmmoned  or 
a  majority  were  present  the  act  of  the  court  in  lay- 
ing the  levy  cannot  be  questioned  collateraUy. 
Ballard  v.  Thomas,  19  Oratt  14. 

Same— Grant  of  Admlnlstratlou.— Where  the  county 
court  commits  an  estate  to  the  sheriff  for  adminis- 
tration, before  the  expiration  of  three  months  from 
the  death  of  the  intestate  or  testator.  In  such  case 
the  court  having  general  Jurisdiction  to  grant  the 
administration,  the  act  in  committing  the  estate  to 
the  sheriff  cannot  be  questioned  in  any  collateral 
proceeding.    Hutcheson  v.  Priddy,  12  Oratt  85. 

Circuit  Courts— Presumption.— The  circuit  court  is 
a  court  of  general  Jurisdiction  taking  cognisance 
of  all  actions  at  law  between  individuals  with  au- 
thority to  pronounce  Judgments  and  to  issue  execu- 
tion for  their  enforcement  Where  its  Jurisdiction 
is  questioned  it  must  decide  the  question  itself,  and 
whenever  the  subject-matter  is  a  controversy  at 
law  between  individuals,  the  Jurisdiction  is  pre- 
sumed from  the  fact  thatit  has  pronounced  judg- 
ment and  the  correctness  of  such  Judgment  can 
only  be  inquired  into  by  some  appellate  tribnnaL 
Cox  V.  Thomas.  9  Oratt  828. 

Same— Motion  sgalnst  Sheriff  for  Deputy's  DefsolC— 
A  Judgment  of  a  circuit  court  upon  a  notice  and  mo- 
tion in  favor  of  a  creditor  against  a  sheriff  for  the 
default  of  his  deputy  in  not  paying  over  money 
collected  on  an  execution  from  the  county  court  Is 
conclusive  of  the  Jurisdiction  of  the  court  unless 
reversed  on  appeal:  and  its  validity  cannot  be 
called  in  question  by  the  deputy  on  a  motion  against 
him  by  the  sheriff  founded  on  the  Judgment  Cox 
V.  Thomas,  9  Oratt  828. 

Judgment  on  Writ  of  Sdre  Padas  for  Money.- Buta 
Judgment  on  a  writ  of  ecire  fadas  for  money,  and 
not  merely  for  award  of  execution,  is  in  excess  of 
the  Jurisdiction  of  the  court  and  is  absolutely  void. 
and  may  be  so  declared  either  in  a  direct  or  a  col- 
lateral proceeding.    Lavell  v.  McCurdy,  77  Va.  768. 

Pallors  to  Comply  with  Details  of  Statute.— When 
Jurisdiction  is  acquired  in  a  particular  case  by 
statute,  if  the  court  fails  to  comply  with  the  details 
of  the  statute  in  hearing  the  cause,  the  error  mar 
be  reviewed  upon  appeal,  but  is  no  ground  for  col- 
lateral attack.    Wlmbish  v.  Breeden,  77  Va.  8M. 

Judicial  Bxerdse  of  Spedai  Powers.— Where  a 
special  statute  confers  special  powers  upon  a  conrt 
of  general  Jurisdiction,  Its  judgment  cannot  be 
collateraUy  assailed  where  such  powers  areiwrifrffllW 
exercised.  Pulaski  County  v.  Stuart  28  Oratt  89S. 
andno^ 

Where  Court  Proceeds  without  Notice  No  Ptesni^ 
tlon  of  Jurisdiction.- But  when  the  record  shown  in 
any  court  whether  superior  or  inferior,  that  the 
court  has  proceeded  without  notice,  any  presumi>- 
tion  in  its  favor  Is  at  an  end,  and  it  may  not  only  be 
reversed  as  erroneous,  but  be  impeached  and  set 
aside  collaterally  as  void,  the  rendition  of  a  Jodc- 
ment  against  a  party  not  before  the  court  in  anx 
way  being  as  utterly  void  as  though  the  court  liad 
undertaken  to  act  when  the  subject-matter  was  not 
within  its  cognizance.  Thus,  where  the  original 
process,  and  the  return  thereon,  showed  the  defend- 
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ant  was  not  included  in  either,  a  Jndirment  against 
her  was  held  to  be  void,  as  the  presumption  of  Juris- 
diction was  orercome.  Blanton  ▼.  Carroll,  86  Va. 
580, 10  S.  E.  Rep.  8S0:  Fairfax  v.  City  of  Alexandria, 
28  Oratt  10,  and  note;  Lawson  r.  Moorman,  86  Va. 
880,  0  S.  E.  Rep.  160. 

Coorto  of  Record— Want  of  Jarisdlction  Mtut  Appear 
on  Record.— Unless  the  want  of  Jurisdiction  appears 
on  the  face  of  the  record,  the  validity  of  a  Judgment 
of  a  court  of  record  cannot  be  collaterally  attacked 
on  that  ground.  Wandlinffv.  Straw,  86  W.  Va.0B2L 
See  Poole  ▼.  Dilworth,  26  W.  Va.  668. 

Inferior  Coorts—Jartadlctloa  Skown  by  Record.— In 
the  case  of  an  inferior  court.  If  the  record  shows 
that  facts  necessary  to  firive  It  Jurisdiction  existed, 
its  Jurisdiction  will  not  be  open  to  attack,  Inacol* 
lateral  proceedinff.  It  is  presumed  that  the  courts 
ascertained  that  the  facts  ffiylncr  it  Jurisdiction  ex- 
isted.   Cecil  y.  Clark,  44  W.  Va.  666,  80  S.  E.  Rep.  216l 

BfflecC  of  Dedsloa  on  Jurlsdictloo  Assailed  In  Collet- 
oral  5«itt.— Where  the  Jurisdiction  of  a  court  has 
been  directly  assailed  in  a  collateral  suit,  in  which 
it  was  decided  that  the  first  court  had  Jurisdiction, 
such  decision  is  conclusive  of  that  question  upon 
the  parties  in  any  subsequent  direct  proceedlnflr  or 
appeal  taken  in  the  same  suit  to  correct  or  set  aside 
the  decrees  of  the  first  suit  Hall  v.  Lowther,  22  W. 
Va.  6170 ;  "Western  Min.,  etc.,  Co.  v.  Va.,  etc.,  Co.,  10  W. 
Va.  250;  Corrothers  v.  Sarcrent,  80  W.  Va.  861. 

Awards— Error  Apparent  on  Face.— Under  the  stat- 
ute an  award  cannot  be  set  aside  in  a  common-law 
court,  except  for  error  apparent  on  its  face,  or  un- 
less it  has  been  secured  by  undue  means  or  by 
wron^nl  conduct  of  the  arbitrators.  Moore  v. 
Lnckess,  28  Oratt.  160. 

B.  BQU1TY  JURISDICTION. 

L  SCOPE.— It  is  difllcult  to  classify  precisely  a 
Jurisdiction  so  extensive  and  of  such  diverse  appli- 
cation, and  no  attempt  has  been  made  in  this  article 
to  completely  analyse  the  broad  subject  of  equity 
Jurisdiction.  Its  numerous  divisions  and  applica- 
ti<^ns  will  be  found  treated  in  the  monographic  notet 
of  this  series,  to  some  of  which  specific  reference  is 
made  at  the  beffinnluff  of  this  article. 

II.  DISMISSAL  FOR  WANT  OP  JURISDICnON.- 
See  gupra,  "Oeneral  Jurisdiction,**  sec.  X. 

BUI  without  Equity-effltet  of  Statute  RequlriniT  Ex- 
ception to  Jnrisdlctlon  to  Be  Made  by  Plea  In  Abato- 

■leiit,— The  statute  of  1787  provided  "that  after 
answer  filed  and  no  plea  in  abatement  to  the  Juris- 
diction of  the  court,  no  exception  for  want  of  Juris- 
diction shall  afterwards  be  made.  '*  It  was  held  that 
notwithstanding  the  statute,  the  bill  will  be  dis- 
missed whenever  it  appears  from  its  face  that  the 
matter  was  not  proper  for  the  Jurisdiction  of  a 
court  of  equity,  although  the  defendant  had  not 
pleaded  in  abatement.  Pollard  v.  Patterson,  8  H.  & 
M.  07. 

5ane— No  AmendoMnt  Could  Qlve  It.— When  a  bill 
is  without  equity  on  its  face,  and  it  appears  from 
the  depositions  and  the  whole  record,  that  no 
amendment  of  the  bill  could  crive  equity  Jurisdiction 
of  the  case,  it  was  proper  to  dismiss  it.  Surber  v. 
McClintlc,  10  W.  Va.  286. 

3aflie.— A/»me  toU  sold  slaves  and  took  the  bond  of 
the  purchaser.  On  the  same  day  she  released  the 
bond  by  wiU.  Her  will  was  offered  for  probate  in 
Nelson  county,  and  was  continued.  Before  the  next 
term  the  purchaser  filed  his  bill  in  Nelson  county 
a^rainst  two  defendants,  alleglnff  that  the  slaves  had 
been  in  Stafford  county,  but  before  the  will  was 


probated  the  defendants  had  removed,  or  were  re- 
moving' them  so  as  to  put  It  out  of  the  defendant's 
power  to  regain  possession  of  them.  An  injunction 
was  awarded,  though  neither  the  slaves  nor  the  de- 
fendants had  ever  been  in  that  county.  The  de- 
fendants objected  to  the  Jurisdiction,  but  set  up  no 
title  to  slaves  except  as  next  of  kin  to  decedent. 
It  was  held  to  be  no  case  for  equitable  Jurisdiction, 
and  if  it  were  it  could  not  have  been  exercised  by 
the  circuit  court  of  Nelson  county,  and  the  bill  was 
dismissed.    Brent  v.  Peyton,  l  Rob.  604. 

False  AOefatloas.— Where  a  bill  alleges  proper 
matter  for  the  Jurisdiction  of  a  court  of  equity, 
if  it  appears  on  the  hearing  that  the  allegations 
are  false,  the  result  is  the  same  as  if  it  had  not  been 
alleged;  the  bill  will  be  dismissed  for  want  of  Juris- 
diction.   Jones  V.  Bradshaw,  16  Oratt.  865. 

Allegattoos  Not  Sustained  biy  Proof.— Where  fraud 
is  alleged  and  proved,  courts  of  equity  have  Juris- 
diction  and  will  give  relief;  yet,  if  the  allegations 
are  not  sustained  by  proof,  the  bill  will  be  dismissed. 
Jones  V.  White,  Wythe  111. 

Discovery  Not  Needed.- Where  the  only  allegation 
in  a  bill,  as  a  ground  of  equitable  Jurisdiction,  is 
a  prayer  for  a  discovery  and  It  appears  from  the 
bill  and  answer  that  the  complainant  does  not  need 
a  discovery,  the  bill  will  be  dismissed.  Hall 
V.  Smith,  25  Oratt.  70. 

Trespass  5et  Up.— Where  the  allegations  of  a  bill 
lacked  certainty  and  precision,  and  it  was  also 
without  equity  because  the  action  set  up  was  viriu- 
ally  nothing  but  a  trespass,  the  bill  was  demur- 
rable, and  was  dismissed.  Cleaver  v.  Biatthews,  88 
Va.  801.  8  S.  E.  Rep.  480. 

Failure  of  Attacbmeat— When  a  suit  in  equity,  on 
a  debt  not  mature  when  begun,  rests  for  Jurisdic- 
tion only  on  attachment,  and  that  fails,  the  suit 
should  be  dismissed.  Miller  v.  Zeigler.  44  W.  Va. 
484,  29  S.  E.  Rep.  061. 

Attachment  In  Equity  for  Legal  Demand— Amended 

Bill.— In  1888  there  was  no  statute  in  West  Virginia 
authorizing  an  attachment  in  equity  for  a  purely 
legal  demand,  and  a  bill  filed  to  enforce  an  attach- 
ment lien  for  a  purely  legal  demand  will  be  dis- 
missed, because  the  court  has  no  Jurisdiction.  And 
if  it  has  no  Jurisdiction  when  the  bill  was  filed,  it 
could  not  be  conferred  by  an  amended  bill.  Livey 
V.  Winton,  80  W.  Va.  654,  4  S.  E.  Rep.  451. 

BUI  to  Remove  Cloud  on  TItlo-Plalntlff  Has  No 
Title.— Where  a  bill  is  filed  to  remove  a  cloud  from 
the  plalntiff*s  title  to  a  tract  of  land,  and  it  shows  on 
its  face  that  he  has  no  title  to  the  land  himself,  and 
has  no  right  to  Interfere  with  others  who  appear 
to  have  a  good  title,  the  bill  will  not  be  heard  In 
equity,  and  will  be  dismissed.  Harr  v.  Shaffer.  45 
W.  Va.  700,  81  S.  E.  Rep.  005. 

Petltloas  in  Chancery.- Petitions  filed  in  chancery 
suits  will  be  dismissed.  If  they  fail  to  show  sufllcient 
equitable  grounds  for  the  relief  sought  thereby. 
Cox  V.  Horner.  48  W.  Va.  786.  28  S.  E.  Rep.  780. 

ni.  ACQUISITION  AND  EXTENT. 

1.  Iff  QvtnKRAJj. 

Will  Not  Interfere  with  Legislative  Department.— It 
is  not  within  the  province  of  a  court  of  equity  to 
relieve  property  from  taxation  charged  thereon 
according  to  the  value  of  the  property  prior  to  the 
rebellion,  where  it  is  greatly  depreciated  In  value 
by  acts  resulting  from  the  war.  Such  should  be 
addressed  to  the  legislative  department  of  the 
government  White  Sulphur  Springs  Co.  v.  Robin- 
son, 8  W.  Va.  542. 

Laches.— A  court  of  equity  will  not  take  Jurisdic- 
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tion  of  an  equitable  claim  where  the  party  delays 
until  there  can  be  no  long-er  a  safe  determination 
of  the  controversy,  and  his  adversary  is  exposed  to 
the  danger  of  injustice  from  loss  of  information 
and  evidence  occasioned  by  death,  insolvency  and 
other  untoward  circumstances.  Smith  v.  Thomp- 
son. 7  Oratt.  112.  64  Am.  Dec.  196;  West  v.  Thornton,  7 
Gratt.  177.  M  Am.  Dec.  ISi.  See  ffenerally,  on  this 
subject,  monographic  noU  on  ^'Laches*'  appended 
to  Peers  v.  Barnett  12  Gratt  410. 

Sraie-Repeid  of  Prnttat—A  court  of  equity  will 
not  entertain  a  bill  to  repeal  a  patent  filed  more 
than  ten  years  after  the  patent  was  issued.  Goodwin 
V.  M'Ctuer,  3  Gratt  291. 

8.  Statutort  Pbovibiovs. 

Qlvliig  Chancery  Jaiisdlctioa  of  Crimes  Is  Uneonstl- 
tutional.— A  prosecution  for  having  contracted  a 
marrlaire  within  the  prohibited  deirees  contrary 
to  statute  is  a  criminal  proceeding,  and  hence  the 
provision  in  the  act  giving  the  court  of  chancery 
jurisdiction  of  such  prosecution  is  repugnant  to  the 
constitutional  provision  limiting  the  jurisdiction  of 
the  court  of  chancery  to  civil  matters.  Attorney 
General  v.  Broaddus.  6  Munf.  !!& 

Liability  of  Justices  for  Tsklnir  Defective  Bond.— The 
justices  of  the  county  court  appoint  a  ffuardian  and 
take  a  defective  bond  from  him  and  his  sureties,  so 
that  the  sureties  are  released  from  liability.  Equity 
has  no  jurisdiction  to  enforce  the  liability  upon  the 
justices  by  the  Act  of  1819, 1  Rev.  Code.  ch.  180, 1  6.  p. 
400.    Austin  V.  Richardson,  1  Gratt  Sia 

Issue  of  Devlsavlt  Vd  Noa—Llmlted  Jnrlsdlctloii.— 
Where  an  issue  of  devisavU  v^non  is  directed,  a  court 
of  equity  does  not  proceed  under  Its  general  juris- 
diction, but  can  exercise  only  the  special  limited 
I>owers  conferred  upon  it  by  the  statute;  it  acts  as  a 
court  of  probate  with  the  slng-le  object  to  ascertain 
by  a  jury  trial  whether  the  paper  In  question  is  or 
is  not  the  will  of  the  decedent;  it  can  perform  no 
other  act  and  can  ffrant  no  further  relief.  It  has 
no  jurisdiction  of  the  estate  of  the  decedent  and 
can  make  no  order  respecting  it  Klrby  v.  Klrby, 
84  Va.  087,  5  S.  E.  Rep.  589;  Coalter  v.  Bryan,  1  Gratt 
18;  Hartman  v.  Strlckler.  82  Va.  288. 

8.  COLOBABLE  AlXBOATIONS. 

Will  Not  Support  Jurisdiction.— Averments  and  alle- 
gations glviuff  equitable  jurisdiction,  which  are 
shown  to  be  merely  colorable,  will  not  do  so,  if  the 
real  cause  of  action  is  one  for  which  there  is  an 
adequate  and  full  remedy  at  law.  Laidley  v.  Laid- 
ley,  26  W.  Va.  625;  Thompson  v.  Whltaker,  41  W.  Va. 
574,  28  S.  £.  Rep.  796. 

Same— Vs|ruo  and  Qeneral  Statements.— Where  a 
bill  shows  that  the  relief  sought  may  be  obtained  in 
a  court  of  law,  the  simple  fact  that  it  contains  vasrue 
and  general  statements  of  g-rounds  for  equitable 
relief  will  not  support  the  jurisdiction  of  equity. 
These  statements  will  be  considered  as  colorable 
and  as  pretexts  to  give  jurisdiction  to  equity  when 
it  does  not  properly  belong- to  it  and  the  jorisdic- 
tlon  will  be  declined.  Grafton  v.  Reed.  20  W.  Va. 
487.  See  Lafever  v.  Billmyer,  6  W.  Va.  88:  Bass  v. 
Bass,  4  H.  AM.  478. 

To  Defeat  Jurisdiction— Partition— Allegation  of  Ad- 
verse Possession.— The  jurisdiction  of  a  court  of 
equity  to  make  partition  of  land  cannot  be  defeated 
by  the  mere  allegation  of  the  defendants  that  they 
hold  adverse  possession,  when  in  point  of  fact  they 
do  not,  for  it  could  be  defeated  at  any  time  by  such 
false  allegations.  If  this  were  so.  Hudson  v.  Putney, 
14  W.  Va.  501. 


4.  CBBAITON  AND  ENLiABOSMBirr. 

Equity  Cannot  Extend  over  natters  Entitled  to  Jury 
Trial.— In  matters  of  such  nature  as  give  a  rlgrht  to 
the  jury  trial  under  the  constitution,  the  legtsla- 
ture  cannot  extend  equity  jurisdiction  over  them, 
and  deprive  the  party  of  jury  trial  agrainst  his  will. 
Cecil  V.  Clark,  44  W.  Va.  060,  80  S.  E.  Rep.  2I&  See 
monographic  note  on  "Constitutional  Law.** 

Defence  of  Set-Off  Does  Not  Enlarge.  —Sections  Sand 
0  of  ch.  120  of  the  Code  of  1888  of  West  Virginia,  al- 
lowing defendants  by  plea  to  defend  actions  on  con- 
tract by  way  of  set-off,  which  could  not  be  done  in  a 
court  of  law,  were  held  in  Black  v.  Smith.  18  W.  Va. 
780,  not  to  enlarge  the  jurisdiction  of  courts  of 
equity. 

5.  RBTBKnoN  or  JUBiBDiOTioir.— See  inji^  sec.  VT, 
S,  "Multiplicity  of  Suits." 

To  Give  Complete  Rellot— No  question  is  better  set- 
tled than  that  where  a  court  of  chancery  has  j  aria- 
diction  for  one  purpose,  it  will  not  send  the  parties 
back  to  a  court  of  law,  but  will  retain  the  Jurisdic- 
tion for  all  purposes,  and  do  complete  justice 
between  the  parties.  Western  Mln.,  etc.,  Co.  v.  Va., 
etc.,  Coal  Co.,  10  W.  Va.  860;  Chinn  v.  Heale.  1  Munf. 
08;  Chichester  v.  Vass,  1  Munf.  98;  Stuart  v.  Coalter, 
4  Rand.  74;  Cady  v.  Gale,  5  W.  Va.  500:  Hickman  v. 
Painter.  11  W.  Va.  880;  Shields  v.  Com.,  4  Rand.  541: 
Harrison  v.  Field,  2  Wash.  180;  Mitchell  v.  Chan- 
cellor, 14  W.  Va.  82;  Rlson  v.  Moon,  91  Va.  884.  82 
S.  £.  Rep.  166;  Slnnett  v.  CraUe.  4  W.  Va.  000; 
9anly  v.  Watterson,  89  W.  Va.  814,  19  S.  E.  Rep.  688: 
Booten  v.  Scheffer.  81  Gratt  474;  Love  v.  Braxton. 
Wythe  144;  Smith  v.  Smith,  98  Va.  090.  24  S.  K. 
Rep.  280;  Blllups  v.  Sears,  5  Gratt  SI;  ZeteUe 
V.  Myers,  10  Gratt  88;  Rust  v.  Ware,  0  Oratt 
50;  Walters  v.  Farmers*  Bank.  70  Va.  12:  W.  Va.. 
etc.,  Co.  V.  Vinal,  14  W.  Va.  087;  McOomas  t. 
Easley,  21  Gratt  81.  Unless  some  good  reason 
appears  for  not  doing  sa  Hotchkiss  v.  Fitzgerald, 
etc,  Co.,  41  W.  Va.  887,  88  S.  E.  Rep.  S78w  Even 
in  matters  as  to  which  considered  alone  It  would 
not  have  jurisdiction.  Cecil  v.  Clark,  44  W.  Va. 
069,  80  S.  E.  Rep.  210.  Although  the  reUef  sought 
be  denied  In  the  end,  any  relief  justified  by  the 
pleadings  and  tending  to  end  the  litigation  between 
the  parties  whether  legal  or  equitable,  will  be 
granted.    Evans  v.  Kelley  (W.  Va.),  88  S.  £.  Rep.  «7. 

5anie— Legal  Rights  and  Renedles.— And  the  gen- 
eral principle  seems  to  be  that  when  a  court  of 
equity  has  once  acquired  jurisdiction  of  a  cause 
upon  equitable  grounds,  it  may  go  on  to  a  complete 
adjudication,  even  to  the  extent  of  establishing  le- 
gal rights  and  granting  legal  remedies,  whidi 
would  otherwise  be  beyond  the  scope  of  its  author- 
ity. Walters  v.  Farmers*  Bank  of  Va.,  70  Va.  12; 
McArthur  v.  Chase,  18  Gratt  883.  znd/oot-noU,  This 
principle  is  one  of  universal  application.  See  Pom- 
eroy*s  Eq.  Jur.  f  181,  n.  2,  where  many  authorities 
are  cited ;  1  Story,  Eq.  Jur.  f  05  «e  teq. :  Beecher  ▼. 
Lewis,  84  Va.  880,  0  S.  E.  Rep.  807:  Laurel,  etc,  Co.  v. 
Browning,  99  Va.  528,  89  S.  E.  Rep.  150,  7  Va.  Law 
Reg.  574 ;  Love  v.  Braxton,  Wythe  144:  Chichester 
V.  Vass,  1  Munf.  98,  4  Am.  Dec.  58;  Vaught  v.  Meador. 
99  Va.  509.  89  S.  E.  Rep.  285. 

Same- When  It  Had  No  Jurisdiction  Orlglnal|y.->In 
the  progress  of  a  cause  (no  objection  to  the  jurisdic- 
tion of  the  court  having  been  taken  in  the  lower 
court),  an  order  was  entered  by  consent  for  the 
sale  of  a  part  of  the  property,  and  another  part 
was  taken  by  the  appellee  under  an  agreement  to 
account  for  its  value  In  the  event  of  an  adverse  de- 
cision.   In  this  state  of  things,  to  dismiss  the  bill 


614 


NoTS  ON  Jurisdiction. 


8  QRATT. 


for  want  of  jurisdiction,  would  be  to  deny  to  appel- 
lant redress  in  any  form,  it  beinc  impossible  for 
him  to  maintain  an  action  for  the  property.  If 
equity  did  not  have  Jurisdiction  originally,  yet 
haying-  taken  Jurisdiction  and  possession  of  the 
property  and  disposed  of  it,  it  must  proceed  to  de- 
cide the  case.    Eacho  v.  Cosby,  26  Gratt  lis. 

When  BVI  Brootht  to  BsteiMsh  Ctoln  at  Law.— Al- 
though a  bill  Is  brouffht  for  the  purpose  of  compel- 
ling- a  creditor  to  establish  his  claim  at  law.  yet  if 
the  facts  disclosed  entitle  the  debtor  to  relief  upon 
equitable  terms,  the  court  of  equity  will  gire  the 
relief  to  which  he  is  entitled.  Bank  of  Washington 
T.  Arthur.  8  Gratt  ITS. 

To  DeterailiMValldlty  of  out  Consa  flortls.— Equity 
has  Jurisdiction  to  compel  a  disclosure  by  a  person 
having  possession  of  choses  in  action,  which  he 
claims  as  a  gift  cauM  mortis  from  an  Intestate,  so  as 
to  enable  the  administrator  to  recover  the  same, 
and  It  will  retain  jurisdiction  to  determine  the  valid- 
ity of  the  gift  Smith  v.  Smith.  9S  Va.  690.  24  S.  E. 
Rep.  280. 

To  Prevent  Litigation.— Where  a  plaintiff  in  a  suit 
to  redeem  a  mortgage  fails  by  reason  of  the  court 
holding  the  transaction  sued  on  to  be  a  conditional 
sale,  equity  to  prevent  further  litigation  will  order 
a  decree  in  favor  of  the  plaintiff  for  the  balance  of 
the  purchase  price  with  Interest,  but  without  cost. 
Moss  V.  Green.  10  Leigh  261, 84  Am.  Dec.  781. 

To  Dodde  Whole  Controversy  In  Suit  to  Sot  Aside 

Award.— Where  in  a  suit  to  set  aside  an  award 
every  party  in  interest  is  before  the  court  upon 
grounds  which  unquestionably  give  a  court  of  eq- 
uity jurisdiction,  this  jurisdiction  having  once  at- 
tached, the  court  may  decide  the  whole  controversy 
and  render  a  final  decree,  though  all  the  issues  are 
legal  in  their  nature,  and  the  legal  remedies  there- 
for are  adequate.  Coons  v.  Coons,  96  Va.  434, 28  S.  £. 
Rep.  886. 

To  Carry  its  Decrees  Into  Bffoct— Itls  well  estab- 
lished that  a  court  of  equity  always  has  Jurisdiction 
to  carry  into  effect  Its  own  decrees.  Trimble  v. 
Patton,  6  W.  Va.  482;  Newman  v.  Chapman,  8  Rand. 
98,  14  Am.  Dec.  766. 

Discovery— Adequate  Remedy  at  Law.— In  cases 
where  It  Is  necessary  and  proper  to  go  into  a  court 
of  equity  for  a  discovery,  the  court  having  posses- 
sion of  the  subject  will  proceed  to  decide  the  cause, 
without  turning  the  parties  round  to  a  court  of 
law,  notwithstanding  if  such  discovery  had  not  been 
necessary,  relief  might  have  originally  been  had  at 
law.    Chichester  v.  Vass,  1  Munf .  98. 

Sane— Por  Use  in  Pending  Action  at  Law.— The 
creneral  rule  is  that  when  a  party  comes  into  equity 
for  a  discovery,  the  court  will  retain  the  cause,  and 
grive  the  proper  relief  founded  on  the  discovery, 
unless  the  discovery  is  sought  to  be  used  In  a  peud- 
injr  action  at  law.  Lyons  v.  Miller.  6  Gratt  487,  62 
Am.  Dec.  189. 

To  Avoid  Multiplicity  of  Suits.— Where  a  court  of 
equity  takes  Jurisdiction  of  the  cause  for  one  pur- 
pose, it  will  go  on  to  do  complete  Justice  and  dispose 
of  the  question  involved  to  avoid  a  multiplicity  of 
suits.  Watson  v.  Watson,  46  W.  Va.  290,  81  S.  E.  Rep. 
988;  Yates  v.  Stuart,  89  W.  Va.  184,  19  S.  E.  Rep.  428; 
Hanly  v.  Watterson.  89  W.  Va.  214,  19  S.  E.  Rep.  686: 
Ohrislip  V.  Teter,  48  W.  Va.  866,  87  S.  £.  Rep.  888. 
Thouirh  in  doing  so,  it  has  to  try  title  or  settle 
t>oundarles.  and  administer  remedies  which  rightly 
pertain  to  courts  of  law.  Miller  v.  Wills.  96  Va.  SB7. 
J8  S.  E.  Rep.  887;  Anderson  v.  Harvey,  10  Gratt.  886; 


Mc Arthur  v.  Chase,  18  Gratt.  OBS:  Bettman  v.  Har- 
ness, 42  W.  Va.  488.  86  S.  £.  Rep.  271. 

6.  AirCILX«ABT  JuBiSDicnov. 

Preservation  of  Property  Pending  Litigation.— A 
court  of  equity,  ancillary  to  its  jurisdiction  to  set 
aside  a  fraudulent  transfer  of  property,  may  take 
the  necessary  steps  to  preserve  the  property  in- 
volved during  the  pendency  of  the  litigation. 
Keneweg  Co.  v.  Schilansky  (W.  Va.),  84  S.  E.  Rep. 
778. 

Same— Inlnnctlon.— Equity  will  not  entertain  a  suit 
to  settle  title  and  boundaries  to  land,  but  in  an 
urgent  case  the  property  will  be  protected  by  in- 
junction, until  the  question  of  right  can  be  settled 
at  law.  Callaway  v.  Webster,  98  Va.  790.  87  S.  E.  Rep. 
S70:  Manchester  Cotton  Mills  v.  Town  of  Manches- 
ter, 26  Gratt  886. 

Assisting  Execution.— The  aid  of  a  court  of  equity 
Is  necessary  and  proper  in  assisting  process  of 
execution  levied  on  tobacco  in  public  warehouses. 
Ogg  V.  Randolph,  4  H.  &  M.  446w 

SpedHc  Performanoe— Damages.— In  a  suit  to  re- 
scind or  enforce  specific  execution  of  a  contract  for 
the  sale  of  land,  if  a  proper  case  is  made  out  for 
specific  execution,  the  court  has  Jurisdiction,  as 
ancillary  thereto,  to  decree  compensation  to  the 
defendant  for  damages  which  he  has  sustained  by 
the  Improper  acts  of  the  plaintiff  and  his  agents. 
Naffle  V.  Newton,  88  Gratt  814;  Campbell  v.  Rust,  86 
Va.  668,  8  S.  E.  Rep.  664;  Grubb  v.  Starkey,  90  Va. 
884,  20  S.  E.  Rep.  784.  See  Wltz  v.  Mullin,  90  Va.  806, 
80  S.  E.  Rep.  788. 

IV.  ESSENTIAL  ELEMENTS.-See  n<pra.  "Gen- 
eral Jurisdiction,"  sec.  IL 

1.  JUBISDICnON  or  PBBSON  and  STTBJacr-MATTSB. 

General  5tatenients.— A  court  of  chancery  has  no, 
power  over  a  person  not  a  party  to  the  suit  nor  as 
a  general  rule  are  its  decrees  binding  on  the  sub- 
ject-matter If  it  is  not  within  the  territorial  limits 
of  the  court  But  where  a  court  of  equity  has 
Jurisdiction  of  the  parties  and  the  subject-matter, 
and  does  not  exceed  its  jurisdiction.  Its  decrees  are 
not  void  ;  but  if  it  commits  an  error,  for  which  re- 
lief could  have  been  had  under  sec.  8461  of  the 
Code,  equity  has  no  Jurisdiction  of  the  case,  and 
any  attempt  to  exercise  it  is  erroneous  and  will  be 
dismissed.  Preston  v.  Kindrlck,  94  Va.  760,  87  S.  B. 
Rep.  688. 

Defendant  Out  of  State.— A  court  of  chancery  has 
no  jurisdiction  of  a  bill  to  perpetuate  testimony,  or 
for  any  other  purpose,  against  a  defendant  who  is 
absent  from,  or  residing  out  of.  the  state,  and  has 
no  property,  and  claims  title  to  none.  In  the  com- 
monwealth.   Miller  V.  Sharp.  8  Rand.  41. 

So  a  court  of  chancery  has  no  jurisdiction  against 
an  ofllcer  as  an  absent  defendant  who  resides  out 
of  the  state  at  the  time  the  claim  Is  asserted  here, 
which  arises  out  of  his  official  neglect  Dunlop  v. 
Keith,  1  Leigh  480, 19  Am.  Dec.  766. 

Nonresident.— A  court  of  equity  has  no  jurisdiction 
of  a  resident  of  another  state,  without  his  consent  to 
compel  him  to  acknowledge  the  trust  character  of 
his  holding  of  real  property  in  another  state.  So- 
lenberger  v.  Herr,  2  Va.  Dec.  660.  87  S.  E.  Rep.  888. 

No  Day  in  Court— A  person  returned  as  appear- 
ance ball,  who  denies  that  he  ever  executed  the  bail 
bond,  is  not  precluded  from  obtaining  relief  In 
equity,  by  his  falling  to  appear  and  plead  non  est 
factum  at  law,  after  being  informed  that  his  name 
was  subscribed  to  such  bond  :  for  if  he  did  not  exe- 
cute the  bond,  he  had  regularly  no  day  In  court 
and  was  therefore  not  bound  to  take  any  step  for 
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his  relief  In  the  action  at  common  law.  Spotswood 
T.  Hlffg-enbotham,  6  Munf.  818. 

Widow's  Dower  in  PoreiirB  State.— A  court  of  chan- 
cery bas  no  aathority  to  decree  an  allotment  of  a 
widow's  dower  as  to  lands  lying-  in  another  state, 
ontside  the  Jurisdiction  of  the  conrt,  but  it  is  other- 
wise as  to  lands  lying  within  this  state.  Blnnt  ▼. 
Oee,  6  Call  481. 

Cminot  Be  Given  by  Consent  —  Arlritration.— Al- 
though the  consent  of  parties  cannot  srlve  Juris- 
diction to  a  court  of  equity,  yet  where  after  an 
injunction  improperly  granted,  parties  agree  to 
refer  all  matters  in  difference  between  them  in  the 
suit  to  arbitrators  and  that  their  award  shall  be 
made  the  decree  of  the  court,  such  consent  will  be 
binding-  and  the  whole  case.  Including  the  question 
of  law,  is  thereby  transferred  from  the  court  to  the 
arbitrators.  Brickhouse  v.  Hunter,  4  H.  &  M.  868, 4 
Am.  Dec.  528.  See  monographic  note  on  "Arbitratlc^ 
and  Award**  appended  to  Bassett  y.  Cunningham,  9 
Gratt.  684. 

Party  AlMent  When  Cialm  Arose  Not  an  AlMent  De- 
fendant—An officer,  residinff  out  of  the  state  at  the 
time  a  claim  arising  out  of  his  official  neg-lect  is  here 
asserted,  is  not  amenable  to  the  Jurisdiction  of  a 
court  of  chancery  as  an  absent  defendant.  Dunlop 
V.  Keith.  1  Leiffh  480, 19  Am.  Dec.  766. 

Land  in  Anotlier  State  Sul>jected  If  Parties  before  the 
Conrt.— A  court  of  equity  in  Virffinia  may  subject 
heirs  living  here,  upon  the  covenants  of  the  ances- 
tor binding  the  heirs,  to  the  extent  of  the  value  of 
land  descended  to  them  in  another  state.  Dickin- 
son V.  Hoomes,  8  Oratt  868. 

Patents— To  Set  Aside  Patentee  Most  Be  before  the 
Court.— A  court  of  equity  has  Jurisdiction  to  set 
aside  a  patent  obtained  with  knowledge  of  a  prior 
entry,  but  it  cannot  decree  in  such  case  on  the 
merits,  until  the  patentee  or  his  representative  is 
before  the  court    Haffan  v.  Wardens,  8  Oratt  816w 

Jarisdictloa  of  5iibJect-lVlatter  Not  Dependent  on 
Good  Caose  of  Action.— The  principle  Is  almost  uni- 
versal that  Jurisdiction  of  the  subject-matter  does 
not  depend  upon  the  ultimate  existence  of  a  good 
cause  of  action  in  the  particular  case.  Being-  once 
properly  and  lawfully  acquired,  no  subsequent  fact 
can  defeat  that  j  urlsdictlon.  But  this  rule  can  have 
no  application  where  it  is  manifest  that  the  object 
is  by  false  pretence  to  transfer  the  controversy 
from  a  legal  to  an  equitable  forum.  Walters  v. 
Farmers'  Bk.  of  Va.,  76  Va.  12. 

Conveyance  of  Land  In  Foreign  State.— A  court  of 
equity  can  act  upon  the  person.  If  he  be  within  its 
Jurisdiction,  and  compel  him  to  convey  land  situated 
In  another  state  or  otherwise  comply  with  its  decree. 
Vauffht  V.  Meador,  99  Va.  660,  80  S.  E.  Rep.  225;  Poin- 
dexter  v.  Burwell,  82  Va.  607;  Hotchkiss  v.  I£iddle- 
kauf .  96  Va.  640,  88  S.  E.  Rep.  86. 

Same— Fraud  br  Trust— Partition.— The  courts  of 
Virginia  have  no  Jurisdiction  to  partition  lands  lying 
In  another  state.  And  while  it  is  true  that  the  Juris- 
diction of  equity  has  been  sustained  in  cases  of 
fraud,  of  trust,  or  of  contract  wherever  the  parties 
Interested  may  be  found,  although  lands  not  within 
the  Jurisdiction  of  a  court  may  be  affected  by  the 
decree,  yet  where  the  evidence  in  the  principal  case 
failed  to  establish  any  such  case,  equity  refused  in 
one  state  to  compel  the  parties  -within  their  juris- 
diction to  make  a  conveyance  of  land  -within  a 
foreign  jurisdiction.  Pillow  v.  Southwest  etc.,  Co., 
02  Va.  144,  28  S.  E.  Rep.  82. 

3ame— Same— Parties  under  Disabilities.— It  is  set- 
tled law  that  real  estate  is  exclusively  subject  to 


the  laws  and  Jurisdiction  of  the  state  In  which  it  is 
located.  But  In  cases  of  fraud,  trust  or  contract 
courts  of  equity,  having  Jurisdiction  over  the  per- 
son, will  compel  the  party  within  Its  juriadictlon  to 
obey  its  decree,  even  by  compelling  the  conveyance 
of  land  in  another  state.  Yet  it  cannot  decree  the 
sale  of  lands  of  a  person  under  disability  lying 
In  another  state.  Hotchkiss  v.  Middlekanf.  06  V  a. 
640,  82  S.  E.  Rep.  86. 

Clearing  Title  to  Land  In  Foreign  State.- A  court  of 
equity  having  jurisdiction  of  the  parties  has  the 
power  to  compel  the  defendant  to  release  and  dis- 
charge an  apparent  cloud  upon  the  title  to  land  sit- 
uated in  another  state.  Vaught  v.  Meador.  90  Va. 
660,  89  S.  E.  Rep.  226. 

Fraudulent  Title  Affecting  Foreign  Land— VaoatlMi 
ot— If  a  title  or  power  affecting  lands  in  another 
state  was  obtained  by  duress  or  fraud,  and  a  conrt 
of  equity  has  Jurisdiction  of  the  parties,  upon. 
proper  averments  It  may  enter  a  personal  decree 
vacating  such  title  or  power.  Vaught  r.  Meador,  09 
Va.  660,  80  S.  E.  Rep.  226. 

Same— Aooonnting  by  Party  Couvertlag  Soch  Land.— 
Where  one  acting  under  a  fraudulent  title  or  power 
converts  lands  In  a  foreign  state  into  money,  he  can 
be  compelled  to  account  either  at  law  or  In  equity 
if  the  court  has  Jurisdiction  of  the  person.  Vaught 
V.  Meador,  00  Va.  560,  80  S.  E.  Rep.  236. 

Foreign  Executor  Sued  by  IjegaCees  ier  Aocooat.— An 
executor  having  probated  his  testator*s  will  and 
letters  testamentary  in  England,  and  collected  the 
assets  of  the  estate  there,  and  brought  them  with 
him  to  Virginia,  but  never  having  qualified  In  this 
state,  is  liable  to  be  sued  by  the  legatees  In  a  court 
of  chancery  here,  for  an  account  of  his  administra- 
tion, and  for  the  legacies  that  remain  nnpald. 
Tunstall  v.  Pollard,  11  Lfelgh  1. 

2.  INADSQUATB  RSMSDT  AT  LAW.— No  principle  in 
equity  Jurisprudence  Is  more  firmly  established 
than  that  equity  has  no  jurisdiction  where  there  la 
a  full,  complete,  and  adequate  remedy  at  law. 
Coombs  V.  Shlsler  (W.  Va.).  84  S.  E.  Rep.  768;  Cleaver 
V.  Matthews.  88  Va.  801.  8  S.  E.  Rep.  480;  Hoke  v. 
Davis,  83  W.  Va.  485,  10  S.  E.  Rep.  820:  Graveley  v. 
Oraveley,  84  Va.  146,  4  S.  E.  Rep.  218;  Neff  v.  Baker. 
82  Va.  401,  4  S.  E.  Rep.  680:  Kanawha,  etc.  R.  Co.  v. 
Ryan,  31  W.  Va.  864,  6  S.  E.  Rep.  924:  Pearson  v. 
Board  of-  Supervisors,  91  Va.  822,  21  S.  E.  Rep.  488; 
Van  Dom  v.  Lewis  Co.  Ct,  88  W.  Va.  267. 18  S.  E.  Rep. 
679;  Maupin  V.  Whiting,  1  Call  384;  Poage  v.  Bell.  % 
Rand.  686;  Green  v.  Spaulding,  76  Va.  411;  Hall  v. 
Taylor,  18  W.  Va.  547;  Alleman  v.  Klght,  10  W.  Va. 
201;  Goolsby  v.  St  John,  26  Gratt  146:  Bamettv. 
Barnett  88  Va.  611,  3  S.  E.  Rep.  738;  Hudson  v.  Kline. 
9  Gratt  879,  andnoto;  Thompson  v.  Whi taker  Iron 
Co.,  41  W.  Va.  674,  28  S.  E.  Rep.  796;  Shepherd  r. 
Groff,  84  W.  Va.  128,  11  S.  B.  Rep.  097:  Beckley  v. 
Palmer,  11  Gratt  626,  and  note;  Va.  ICln.  Co.  v.  Wil- 
kinson, 98  Va.  98,  82  S.  E.  Rep.  889:  Hall  v.  Sdtes.  8S 
W.  Va.  691,  18  S.  E.  Rep.  886;  Shlckell  v.  Berry  ville. 
etc.,  Co.,  00  Va.  88. 87  S.  E.  Rep.  818;  Sulphur  Mln.  Oo. 
V.  Boswell,  94  Va.  486, 87  S.  E.  Rep.  84:  Marye  v.  Diggs* 
96  Va.  749,  87  S.  E.  Rep.  816;  Boston  Blower  Co.  v.  Gar- 
man  Lumber  Co.,  94  Va.  94,  26  S.  E.  Rep.  800:  OoUlns 
V.  Sutton,  94  Va.  127. 26  S.  E.  Rep.  415:  Commercial  Bk. 
V.  Cabell,  96  Va.  662.  82  S.  £.  Rep.  68;  Southern  R. 
Co.  V.  Franklin,  etc.,  R.  Co.,  96  Va.  608.  82  S.  E.  Bep. 
486;  Snyder  V.  Graudstaff.  06Va.  478,  81  S.  £.  Bep. 
647;  Otey  v.  Stuart,  01  Va.  714.  22  S.  E.  Rep.  61S: 
Stearns  v.  Harm  an,  80  Va.  48;  Louisville,  etc.  R. 
Co.  V.  Taylor.  03  Va.  226,  24  S.  E.  Rep.  1018;  Va.  Coal 
and  Iron  Co.  v.  Kelly,  08  Va.  382,  24  S.  £.  Rep.  I«a0: 
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Wits.  Beidler  ft  Oa  ▼.  Mallin,  00  Vau  806,  20  S.  E.  Rep. 
781;  Brown  ▼.  Cbapman,  90  Va.  174, 17  S.  E.  Rep.  866; 
Ooddin  ▼.  Bland,  87  Va.  706.  18  S.  E.  Rep.  146:  Nelson 
y.  Hamner.  84  Va.  900,  6  S.  E.  Rep.  402;  S.  V.  R.  Co.  ▼. 
Robinson,  8S  Va.  642;  Back  r.  Ward,  97  Va.  SOO,  8S  S. 
E.  Rep.  518:  Kane  ▼.  Va.,  etc.,  Oo.,  97  Va.  889,  88  S. 
E.  Rep.  687,  and  many  other  cases  too  numerous  to 
mention. 

On  the  otber  hand  It  is  equally  well  settled  that 
where  there  Is  no  certain,  complete  and  adequate 
remedy  at  law,  equity  will  always  take  jurisdiction 
and  grant  the  desired  relief.  Feckheimer  ▼.  Nat 
Ezch.  Bk.,  79  Va.  80:  Grubb  r.  Starkey,  90  Va.  881,  90 
S.  E.  Rep.  784;  Ralphsnyder  v.  Ralphsnyders,  17  W. 
Va.  28;  Pumphry  v.  Brown,  5  W.  Va.  107;  Walker  ▼. 
Hunt,  2  W.  Va.  401;  Kuhn  v.  Mack,  4  W.  Va.  186: 
Lowman  ▼.  Crawford,  99  Va.  688,  7  Va.  Law  Reg.  861: 
Sulphur  Bfines  Co.  v.  Boswell,  94  Va.  480,  87  S.  E.  Rep. 
24;  Virginia,  etc.,  Co.  ▼.  Kelly.  96  Va.  888,  24  S.  E.  Rep. 
loao;  Nat  Life  Assoc.  ▼.  Hopkins,  97  Va.  167,  88  S.  E. 
Rep.  689;  Stuart  ▼.  Pennis,  91  Va.  688,  28  S.  E.  Rep. 
609;  Masonic  Temple  Assoc.  ▼.  Banks,  94  Va.  696,  27  S. 
E.  Rep.  490;  Jones  v.  Murphy,  96  Va.  214,  24  S.  E.  Rep. 
816;  Campbell  ▼.  Rust,  86  Va.  668,  8  S.  E.  Rep.  664; 
Moore  ▼.  Steelman,  80  Va.  881 ;  Steams  ▼.  Harman, 
80  Va.  48:  Vilwig  v.  Bait,  etc.,  R.  Co.,  79  Va.  449; 
Tillar  V.  Cook,  77  Va.  477;  Knifong  ▼.  Hendricks,  2 
Gratt  212,  44  Am.  Dec.  886;  Nease  ▼.  ^tna  Ins.  Co.,  88 
W.  Va.  288, 9  S.  E.  Rep.  288;  Cleavenger  ▼.  Franklin 
Fire  Ins.  Co.  (W.  Va.),  66  S.  E.  Rep.  998;  Honaker  v. 
Board  of  Education,  42  W.  Va.  170,  24  S.  E.  Rep.  644. 
These  are  only  a  few  of  the  leading  cases,  which  are 
authority  for  this  well-known  proposition.  It  is  un- 
necessary to  mention  more. 

So  in  cases  where  the  remedy  at  law  was  consid- 
ered doubtful  or  partial,  when  the  party  applied  to 
a  court  of  equity,  it  was  held  to  be  too  strict  to  deny 
him  admittance  into  that  court  for  relief.  Spots- 
wood  Y.  Hiffgenbotham,  6  Munf.  818;  Nease  ▼.  ^tna 
Ins.  Co.,  88  W.  Va.  888, 9  S.  E.  Rep.  888:  Cleavenger  v. 
Franklin  Fire  Ins.  Co.  (W.  Va.),  86  S.  E.  Rep  998:  so 
where  the  action  at  law  was  not  free  from  difficulty. 
MuUiday  ▼.  Machir,  4  Gratt  1. 

RostiictloB  of  Role.— The  rule  that  a  court  of  equity 
has  no  jurisdiction  to  relieve  a  party  who  has  a 
remedy  at  law,  applies  only  to  cases  in  which  the 
leffal  remedy  lies  against  the  same  person  of  whom 
the  relief  in  equity  is  sought  Jackson  v.  Turner.  5 
LeifiTh  119. 

Coocarreot  JurlsdlctJon.— It  is  plain  that  where  a 
remedy  at  law  is  far  less  adequate  and  complete 
than  in  equity,  and  where  the  rights  of  all  con- 
cerned can  be  ascertained  and  determined  in  a 
slnffle  suit  courts  of  equity  have  concurrent  juris- 
diction with  courts  of  law.  Nat  Life  Assoc.  ▼. 
Hopkins,  97  Va.  167.  88  S.  E.  Rep.  589.  See  Stuart  ▼. 
Pennis,  91  Va.  688,  22  S.  E.  Rep.  609. 

But  the  general  rule  is  that  where  the  subject- 
matter  can  be  better  disposed  of  in  a  chancery  pro- 
ceeding, by  making  all  persons  concerned,  parties 
to  the  suit  and  haying*  the  rights  of  all  adjusted  and 
determined,  a  court  of  equity  has  jurisdiction  of  the 
case,  although  the  question  might  have  been  de- 
cided in  an  action  at  law.  Charron  v.  Boswell,  18 
Oratt  216:  Erskine  ▼.  Staley,  12  Leigh  406;  Moore  ▼. 
Holt,  10  Gratt  284. 

RirtloiMls  of  Doctrine.— The  remedy  must  be  plain, 
for  if  it  be  doubtful  and  obscure  at  law,  equity  will 
assert  a  jurisdiction.  It  must  be  adequate;  for  if  at 
la'W  it  falls  short  of  what  a  party  Is  entitled  to,  that 
fonnds  a  jurisdiction  in  equity.  And  it  must  be 
complete:  that  is,  it  must  attain  the  full  end  and 


justice  of  the  case.  It  must  reach  the  whole  mis- 
chief and  secure  the  whole  right  of  the  party  in  a 
perfect  manner,  at  the  present  time  and  in  the 
future,  otherwise  equity  will  interfere  and  give 
such  relief  and  aid  as  the  particular  case  may  re- 
quire. The  jurisdiction  of  a  court  of  equity  Is  there- 
fore sometimes  concurrent  with  the  jurisdiction 
of  a  court  of  law;  it  is  sometimes  exclusive  of  it 
and  it  is  sometimes  auxiliary  to  it  Feckheimer  v. 
Nat  Exch.  Bk.,  79  Va.  8a 

Equity  Will  Not  Take  JarlsdIctlMi  to  Bvade  the  Law. 
—It  is  not  sound  reasoning  that  the  fact  that  a 
party  wiU  lose  his  debt  at  law,  if  the  sUtute  of 
limitations  be  pleaded,  is  sufficient  ground  for 
equitable  jurisdiction.  Courts  are  not  called 
upon  to  evade  the  law,  or  to  assist  others  in  doinff 
so.  TheT rights  of  parties  should  be  ad j usted  accord- 
ing to  the  case  in  hand,  and  consequences  left  to 
take  care  of  themselves.    Pendleton  v.  Taylor,  77 

Va.6eo. 
No  Jurisdiction  In  BquKy-Coapensetlon  In  Dum«es. 

—As  a  general  proposition  courts  of  equity  do  not 
entertain  jurisdiction  to  give  redress  by  way  of 
compensation  or  damages  for  breaches  of  contracts 
and  other  wrongs  cognizable  at  law.  This  relief  is 
only  given  in  equity  as  incidental  to  other  relief. 
Laidley  v.  Laidley,  26  W.  Va.  626;  Meze  v.  Mayse,  6 
Rand.  668;  Anthony  v.  Lef  twich,  8  Rand.  288;  Ewing 
V.  Litchfield,  91  Va.  1^76.  22  S.  E.  Rep.  866. 

Same— Sune— 5et-Off  of  Unllqoldatad  Damages.— A 
bill  in  any  form  claiming  damages  for  breach  of  a 
contract  cannot  be  entertained  in  equity,  neither 
can  unliquidated  damages  be  set  off  in  equity. 
Robertson  v.  Hogsheads,  8  Leigh  607. 

Same— Unliquidated  Damages— Allegation  of  Insol- 
vency .—A  suit  for  unliquidated  damages  cannot  be 
entertained  by  a  court  of  equity  unless  there  is  an 
allegation  of  insolvency  which  is  established. 
Bunting  V.  Cochran,  99  Va.  666,  89  S.  E.  Rep.  229, 7  Va. 
Law  Reg.  827. 

Suae— Bfectment  Proper  Remedy.— Where  a  widow 
claims  to  be  the  sole  heir  of  her  husband,  she  has  no 
right  to  file  a  bill  in  chancery  against  parties  claim- 
ing to  be  the  heirs  of  her  husband,  who  are  in 
possession  of  the  lands,  and  the  fact  that  dower 
had  been  assigned  her  in  these  lands  on  motion  of 
the  defendant  would  not  give  equity  jurisdiction. 
Jones  V.  Fox.  20  W.  Va.  87a 

Same— Replevin  Adequate  Remedy.— A  tenant  com- 
plaining of  distress  made  for  more  rent  than  was  in 
arrear  and  due,  not  having  resorted  to  an  action  of 
replevin  for  redress,  nor  showing  any  reason  for 
failing  to  resort  to  his  remedy  at  law,  is  not  entitled 
to  relief  in  equity.    Mayo  v.  Winf  ree,  2  Leigh  870. 

Same— Detinue  Proper  Action.— An  heir  claiming 
slaves  which  have  been  assigned  to  the  widow  for 
dower,  tiUe  having  commenced  while  the  slaves 
were  real  estate,  has  the  legal  title  and  a  remedy  at 
law,  and  the  court  of  chancery  has  no  jurisdiction 
to  entertain  a  bill  to  recover  such  slaves.  A  prayer 
in  the  bill  for  a  ne  exeat  cannot  give  jurisdiction, 
since  the  benefit  of  that  process  could  be  obtained 
by  bail  in  an  action  of  detinue.  Parks  v.  Rucker,  5 
Leigh  140.  Distribution  of  slaves  if  recovered,  gives 
no  jurisdiction.    Hale  v.  Clarkson,  28  Gratt  42. 

Neither  will  a  court  of  equity  entertain  a  suit  by 
a  trustee  or  eettui  que  irutt  against  purchasers  at  a 
sale  under  an  execution,  at  the  instance  of  parties 
not  claiming  under  the  deed,  to  recover  the  property, 
where  there  Is  no  obstacle  to  their  proceeding  at 
law.    Sheppards  v.  Turpin,  8  Gratt  878. 
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Same— Action  of  Dobt  tho  Statntory   Remedy.— A 

mandamus  does  not  lie  for  the  undertaker  of  a  pub- 
lic brldffe,  to  compel  the  county  court  to  levy  the 
stipulated  reward  in  the  county  levy,  because  a 
specific  remedy  is  given  him  by  statute  to  recover 
the  same  by  an  action  of  debt  against  the  justices 
refusing  to  levy  it  King  William  Justices  v.  Mun- 
day,  2  Leigh  106. 

Same— Restoration  of  Diverted  Stremn.— If  a  party, 
who  is  injured  by  a  diversion  of  a  watercourse, 
restores  the  stream  to  Its  original  channel,  equity 
has  no  Jurisdiction  to  grant  redress,  as  it  is  a  proper 
case  for  damages  at  common  law.  The  only  ground 
of  equitable  Jurisdiction  is  to  prevent  a  threatened 
in  J  ury.    Coalter  v.  Hunter,  4  Rand.  58. 

5nme— Remedy  by  Stntnte— Collection  of  Taxes.— 
Courts  of  equity  will  not  entertain  suits  by  the  com- 
monwealth to  enforce  the  collection  of  taxes,  where 
there  are  statutes  prescribing  an  adequate  remedy. 
But  if  there  be  already  pending  a  suit  for  the  sale 
of  the  land,  the  state  or  county  may  come  in  such 
suit  and  collect  Its  taxes  there.  The  county  takes 
Jurisdiction  in  order  to  clear  the  title.  Marye  v. 
Diggs,  08  Va.  748,  87  S.  £.  Rep.  815. 

Same— Same— Subscription  to  Stock.— Under  the  act 
of  December  22, 1867,  vesting  courts  of  common  law 
with  exclusive  Jurisdiction  of  all  suits  to  recover 
unpaid  stock  subscriptions,  and  providing  that  a 
suit  at  law  should  be  maintained,  at  which  the  de- 
fendant shall  be  entitled  to  atrial  by  Jury,  it  could 
'  not  be  contended  that  equity  still  had  Jurisdiction  in 
that  such  act  did  not  provide  an  adequate  remedy. 
Shickel  v.  Berry  ville,  99  Va.  88,  37  S.  E.  Rep.  818. 

Same— Same— Debts  of  a  County.— A  county  court 
cannot  be  compelled  by  a  bill  in  chancery  to  issue 
an  order  against  the  county  funds  for  any  debt 
against  the  county,  since  the  statutory  law  furnishes 
the  remedy  in  all  such  cases  and  must  be  strictly 
pursued.  Hall,  etc.,  Co.  v.  Scites,  88  W.  Va.  091, 18  S. 
£.  Rep.  89oi 

Same— Same— Legal  Claim.— Under  S  1  of  ch.  106  of 
Acts  of  1882,  a  court  of  equity  has  no  Jurisdiction  of 
a  purely  legal  claim,  and  no  attachment  can  issue. 
Peyton  v.  Cabell,  26  W.  Va.  64a 

Same— When  Complete  Remedy  on  Bonds.— A  part- 
nership executes  bonds  with  a  surety  to  a  creditor. 
After  the  death  of  one  partner,  and  the  insolvency 
of  the  other,  although  the  surety  is  perfectly 
solvent,  the  creditor  brings  a  suit  in  chancery 
against  the  representative  of  the  dead  partner,  and 
the  other  obligors,  seeking  to  charge  the  estate  of 
the  deceased,  or  to  have  payment  from  the  parties 
according  to  their  liabilities.  The  creditor  had  a 
complete  remedy  at  law  on  the  bonds  against  the 
surety,  and  chancery  had  no  Jurisdiction  to  enter- 
tain the  bill.    Linney  v.  Dare.  2  Leigh  588. 

Same— Extinguishment  of  Equity  by  Acceptance  of 
Bond.— Where  an  annuitant  accepts  in  exchange  for 
the  amount  then  due  her,  a  bond  and  two  bills  of 
exchange,  and  afterwards  attempts  to  recover  that 
amount  and  the  residue  by  a  bill  in  equity,  the  ac- 
ceptance of  the  bond  and  bills  extinguished  the 
annuity  in  equity,  and  that  court  hath  no  Jurisdic- 
tion of  the  case.  Thornton  v.  Spotswood,  1  Wash. 
142. 

Equity  Takes  Jurisdiction— Legal  Remedy  Inadequate. 
—Where  a  court  of  law  cannot  carry  into  effect  the 
provisions  of  an  act  of  assembly,  this  will  be  a 
sufficient  ground  to  give  Jurisdiction  in  equity. 
Pleasants  v.  Pleasants,  2  Call  319. 

Same— Action  at  Law  Barred  by  Estoppel.— A  deed 
acknowledges  on  its  face  that  the  purchase  money 


has  been  paid,  though  this  was  not  true.  In  an  ac- 
tion .of  assumpsit  for  the  purchase  money  the  de- 
fendant relies  on  the  acknowledgment  as  an 
estoppel.  The  plaintiffs  are  entitled  to  the  aid  of 
equity,  and  may  dismiss  their  action  at  law. 
believing  that  the  estoppel  will  prevent  a  recovery. 
RadclifC'V.  High,  2  Rob.  271;  Wilson  v.  Sheltoa.  0 
Leigh  842. 

Same— Dispoaltloa  of  Assets.- Where  it  is  a  question 
wheth^  insurance  money  for  buildings  destroyed 
by  fire  should  be  treated  as  real  or  personal  assets 
and  disposed  of  as  one  or  the  other,  a  court  of 
equity  has  J  urisdlctlon  of  the  question.  Portsmouth 
Ins.  Co.  V.  Reynolds,  82  Gratt.  618. 

Same— To  Award  New  Trial.- Where  the  Justices 
composing  a  court  leave  the  bench  after  the  ver- 
dict, so  that  a  motion  for  a  new  trial  could  not  be 
made  to  them,  a  court  of  equity  has  Jurisdiction  to 
award  it    Knlf ong  v.  Hendricks,  2  Gratt.  812, 44  Am. 

Dec.  885. 

Same— When  Obligor  Could  Not  Sue  at  Law.— After 
the  death  of  the  obligee,  one  of  four  Joint  obligors 
in  a  bond  to  her  qualifies  as  her  administrator,  and 
then  files  his  bill  against  the  obligors  to  recover  the 
amount  of  the  bond.  A  court  of  equity  has  Jurisdic- 
tion to  enforce  the  claim  because  the  administrator 
being  one  of  the  obligors  could  not  sue  the  otbers  at 
law.    Rodes  V.  Rodes,  84  Gratt.  866. 

Same— Same— Award.— Where  the  remedy  at  law 
is  inadequate,  equity  has  Jurisdiction  to  decree  the 
specific  execution  of  an  award.    Smith  v.  Smith.  4 

Rand.  95. 
Same— Specific  Performance— Pretlnm  Afiecti— h 

Personal  Services.- While  it  is  well  settled  that  a 
chancery  court  will  not  ascertain  and  award  dam- 
ages in  any  case  where  specific  performance  or  other 
equitable  relief  would  be  improper,  or  where  there 
is  an  adequate  remedy  at  law.  yet  it  is  a  general  rule 
that  courts  of  chancery  will  entertain  suits  for 
specific  performance  whenever  there  is  no  adequate 
remedy  at  law,  whether  the  agreement  relates  to 
land  or  to  chattels,  possessing  xfretium  tUTfetiomU, 
But  they  will  not  entertain  a  bill  to  spedflcally 
enforce  contracts  for  personal  services,  or  acts 
involving  skill,  labor  and  Judgment.  Campbell  v. 
Rust,  86  Va.  668.  8  S.  £.  Rep.  664:  Wampler  v.  Wamp- 
ler,  80  Gratt  454. 

It  is  a  general  rule  that  a  court  of  equity  lia» 
Jurisdiction  to  enforce  specific  performance  of  a 
contract  by  a  defendant  to  do  defined  work  upon  lils 
own  property,  in  the  performance  of  which  tlie 
plaintiff  has  a  material  interest,  and  which  is  not 
capable  of  adequate  compensation  in  damages. 
Grubb  V.  Starkey.  90  Va.  881. 20  S.  E.  Rep.  784. 

Same— Transfer  of  Shares  of  Stock— Specific  Pufosi 
ance.— Where  the  owner  of  shares  of  stock  in  a  bank 
fails,  and  being  indebted  to  the  bank,  assigns  die 
shares  to  a  trustee,  the  transfer  of  which  could  only 
be  made  upon  the  books  of  the  bank,  which  refuses 
to  allow  the  transfer  to  be  made,  and  the  trustee 
comes  into  equity  and  asks  that  it  be  required  to 
allow  such  transfer  to  be  made,  and  to  issue  new 
certificates  therefor,  there  is  no  adequate  remedy 
at  law,  and  relief  can  only  be  given  by  enforcing 
specific  performance  in  a  court  of  chancery.  Feck> 
heimer  v.  Nat  Exch.  Bk.,  79  Va.  8a 

Same— Injunction  to  Waste.— An  injunction  to  stay 
waste  will  be  denied,  where  there  appears  to  be  no 
Impediment  to  the  action  of  waste  at  law.  Catting 
V.  Carter,  4  H.  &  M.  424. 

Same— Injunction  to  Nuisance.— The  Jnrlsdlctiosi  of 
a  court  of  equity  to  restrain  by  injunction  the 
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tlon  or  continuance  of  a  nnlsance.  which  Is  likely 
to  produce  Irremediable  injury,  is  well  established 
and  constantly  exercised.  Actions  at  law  in  such 
cases  afford  no  adequate  redress.  Masonic  Temple 
Assoc.  ▼.  Banks.  04  Va.  095,  27  S.  E.  Rep.  490:  Miller  ▼. 
Trueheart,  4  Leirh  669;  Pruner  ▼.  Pendleton.  76  Va. 
610;  Sanderlin  v.  Baxter.  76  Va.  299;  Win^fleld  y. 
Crenshaw,  4  H.  &  M.  474;  Switser  ▼.  M*Culloch.  76  Va. 
777. 

8sif>  Injanctioa  to  TrespMs.— To  warrant  the 
interference  of  equity  to  restrain  a  trespass  to  land, 
in  the  absence  of  any  other  ground,  the  injury 
complained  of  must  be  irreparable.  Cresap  ▼. 
Kemble,  86  W.  Va.  008:  Becker  v.  McGraw  (W.  Va.), 
^  S.  £.  Rep.  682;  Beams  v.  Meams,  44  W.  Va.  744,  80 
S.  E.  Rep.  118:  Hanly  ▼.  Watterson,  89  W.  Va.  814,  19 
S.  E.  Rep.  686:  Collins  v.  Sutton,  94  Va.  187.  86  S.  E. 
Rep.  416:  Western,  etc..  Co.  v.  Va.,  etc.,  Co..  10  W.  Va. 
860:  Callaway  v.  Webster.  98  Va.  790, 87  S.  £.  Rep.  876: 
Anderson  ▼.  Harvey,  10  Qratt  886;  Moore  v.  Steel- 
man.  80  Va.  881;  Switzer  v.  M'CuUoch,  76  Va.  777; 
Miller  V.  Wills.  95  Va.  887,  88  S.  E.  Rep.  887. 

S«flM<-S«Be— €haiii:liii:  Sttbstaace  of  Inherltanoe.— 
Although  the  owner  of  lands  has  a  leval  title,  and 
miffht  maintain  trespass  for  an  injury  done  to  it 
by  raising  iron  ore  upon  it,  yet  equity  has  Juris- 
diction to  enjoin  another  party,  who  claims  the  land, 
for  takluflT  ore  from  it,  where  the  trespass  is  one 
which  roes  to  change  the  very  substance  of  the 
inheritance,  by  destroyins'the  only  thiuff  that  ffiyes 
value  to  it  Anderson  ▼.  Harvey.  10  Gratt.  886; 
MiUer  V.  Wills,  95  Va.  887.  88  S.  E.  Rep.  887. 

Smtmn  MmiicipsI  Corporattons  Bojoliied.— Courts  of 
equity  have  Jurisdiction  to  enjoin  municipal  corpo- 
rations from  proceediuffs  which  encroach  upon 
private  rights,  aud  are  productive  of  Irreparable 
injury.  Bristol,  etc.,  Co.  v.  Bristol,  97  Va.  804.  88  S. 
£.  Rep.  668. 

5aiDe->lii)aactloiis.  —  One  of  the  most  prolific 
sources  of  equity  Jurisdiction  which  calls  for  the 
exercise  of  its  remedy  by  injunction  is  when  there 
is  no  adequate  remedy  at  law.  and  the  act  or  acts 
beiuff  done  or  threatened  unless  inhibited  will  pro- 
duce irreparable  injury.  Miller  v.  Crews.  2  Leiffh 
676 ;  James  River,  etc..  Co.  v.  Anderson.  12  Leiffh 
278 :  Tuckahoe  Canal  Co.  v.  Tuckahoe.  etc.,  R.  Co.. 
11  Leiffh  42 :  Pixley  v.  Roanoke  Navigation  Co..  75 
Va.  820 ;  McFarland  v.  Dilly,  6  W.  Va.  186 :  Walker 
V.  Hunt,  8  W.  Va.  492 :  Evans  v.  Taylor.  28  W.  Va, 
184  :  Dunn  v.  Baxter,  80  W.  Va.  672.  6  S.  E.  Rep.  214. 
See  generally,  monographic  not€  on  'Injunctions" 
appended  to  Claytor  v.  Anthony,  16  Qratt.  618. 

V.  CONCURRENT  JURISDICTION. 

Prand.— Courts  of  equity  and  law  have  concurrent 
Jurisdiction  in  cases  of  fraud.  White  v.  Jones,  4 
Call  858,  8  Am.  Dec.  664  :  Poore  v.  Price,  6  Lelffh  62, 
27  Am.  Dec.  582 :  Meek  v.  Spracher,  87  Va.  162,  18 
S.  B.  Rep.  897. 

Same— Estoppel— NesligeBce.  —  Thoufirh  courts  of 
law  and  equity  have  a  concurrent  Jurisdiction  in 
cases  of  fraud,  yet  if  a  suit  be  first  brouffht  in  a 
court  of  law,  in  which  the  question  of  fraud  may  be 
tried  and  determined,  the  party  injured  by  fraud 
must  make  his  defence  there  ;  and  if  he  nesrlect  to 
do  so,  a  court  of  equity  has  no  Jurisdiction  to  re- 
lieve him.    Haden  v.  Garden.  7  Leifirh  167. 

SAine— Sale  of  Land.— Courts  of  common  law  and 
of  equity  have  concurrent  Jurisdiction  to  ffrant 
relief  to  a  vendee  of  land  where  by  reason  of  fraud 
of  the  vendor  in  misrepresentinflr  the  quantity,  the 
former  is  entitled  to  compensation  or  abatement 
from  the  purchase  money.    Kelly  v.  Riley.  22  W. 


Va.  847.  And  the  fact  that  there  is  an  adequate 
remedy  at  law  does  not  oust  equity  of  its  Jurisdic- 
tion, since  fraud  is  an  original  ground  of  equitable 
Jurisdiction.  Meek  v.  Spracher,  87  Va.  168, 12  S.  E. 
Rep.  897. 

Mistake  la  Quaatlty  of  Land.— Equity  has  Juris- 
diction to  give  relief  in  cases  of  deficiency  or  excess 
in  the  estimated  quantity  of  land  sold  on  the  ground 
of  a  mistake.  And  the  fact  that  a  complete  and 
adequate  remedy  at  law  exists,  will  not  deprive 
equity  of  its  Jurisdiction,  as  the  matter  comes 
within  the  scope  of  its  elementary  Jurisdiction. 
Hull  V.  WatU,  96  Va.  10,  27  S.  E.  Rep.  889. 

In  Matters  off  Acoonnt.— In  matters  of  account, 
courts  of  law  cannot  give  so  complete  a  remedy  as 
equity,  and  hence  such  are  per  m  within  the  scope 
of  equitable  Jurisdiction,  and  among  the  most  com- 
prehensive of  those  questions  of  which  it  has  as- 
sumed Jurisdiction.  Courts  of  law  and  equity  have 
concurrent  Jurisdiction  in  matters  of  account  but 
the  difficulties  in  proceeding  in  the  former  court, 
and  the  convenience  of  the  latter  to  attain  substan- 
tial Justice,  where  a  discovery  may  be  had.  where 
multiplicity  of  suits  will  be  awarded,  and  where 
fraud,  accident  or  mistake  is  concerned,  causes 
courts  of  equity  to  be  most  commonly  resorted  to. 
TlUar  V.  Cook.  77  Va,  4T7. 

To  Revise  Awards.— The  power  of  courts  of  equity 
to  revise  awards  Is  concurrent  with  that  of  the 
courts  of  common  law:  but  if  the  court  of  law  first 
gets  possession  of  the  subject  its  decision  is  binding 
on  the  court  of  equity:  unless  new  circumstances  be 
adduced  to  authorize  the  interposition  of  the  latter. 
Flournoy  v.  Halcomb.  8  Munf .  84. 

Under  West  Virginia  Code.— Under  sec.  6,  ch.  126  of 
the  Code  of  W.  Va.,  giving  defendants  the  right  to 
defend  at  law  or  obtain  relief  in  equity,  it  was  held 
that  if  a  verdict  was  rendered  against  him  on  an 
equitable  plea  at  law.  and  the  verdict  be  set  aside 
and  the  plea  withdrawn,  he  might  still  resort  to 
equity.    Knott  v.  Seamands,  85  W.  Va.  99. 

Appolntmeat  of  Oaardlan.— The  power  of  chancery 
courts  to  appoint  guardians  Is  not  taken  from  them 
by  sec.  ll.  ch.  129.  Code  of  1840.  conferring  that  power 
on  circuit  county  and  corporation  courts.  Durrett 
V.  Davis.  24  Gratt  808. 

Statute  Giving  Law  Courts  Jurisdiction  Does  Not 
Deprive  Bqnlty  In  Absence  of  Restrictive  or  Prohibitory 
Words.— Where  courts  of  equity  have  once  acquired 
Jurisdiction,  a  subsequent  statute  which  gives  to  or 
enlarges  the  Jurisdiction  of  the  common-law  courts 
over  the  same  subject  does  not  deprive  the  equity 
courts  of  their  Jurisdiction,  although  the  statute 
may  furnish  a  complete  and  adequate  remedy  at 
law,  unless  the  statute  conferring  such  Jurisdiction 
uses  restrictive  or  prohibitory  words.  Steinman  v. 
Vicars.  99  Va.  595,  89  S.  E.  Rep.  227;  Kelly  v.  Lehigh, 
etc..  Co..  98  Va.  405,  86  S.  E.  Rep.  611;  Filler  v.  Tyler. 
91  Va.  486.  22  S.  E.  Rep.  285. 

Where  equity  has  Jurisdiction  of  a  subject  and  the 
legislature  by  statute  gives  a  remedy  at  law  for  the 
injury  complained  of,  which  does  not  in  terms  take 
away  equitable  Jurisdiction,  the  latter  is  not  thereby 
ousted,  and  the  act  will  be  considered  as  giving  an 
additional  remedy.  Corrothers  v.  Board  of  Educa- 
tion. 16  W.  Va.  527. 

In  Cases  of  Lost  Instruoients.- in  cases  of  lost 
instruments  courts  of  law  and  equity  exercise  con- 
current Jurisdiction.  Equity  assumed  Jurisdiction 
originally  because  there  was  no  remedy  at  law,  and 
where  the  law  courts  subsequently  took  Jurisdiction 
of  these  cases  the  equity  Jurisdiction  was  not  ousted. 
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Lyttle  ▼.  CkHsad.  Si  W.  Va.  188:  Hickman  v.  Painter, 
11  W.  Va.  886;  Mitchell  ▼.  Cbancellor,  14  W.  Va.  83; 
Shields  V.  Oom.,  4  Rand.  541;  Harrison  v.  Field,  8 
Wash.  180;  HaU  v.  Wilkinson.  86  W.  Va.  187,  18  S.  E. 
Rep.  1118. 

Salts  by  Paupers  tor  PrMdon.— Oonrte  of  equity, 
as  well  as  courts  of  law,  have  jurisdiction  of  suits 
by  paupers  for  freedom,  and  in  a  case  proper  for  a 
court  of  equity,  it  will  appoint  counsel  for  the  pau- 
per.   Dempsey  ▼.  Lawrence,  Gilmer  888. 

ProtalMtioa  of  Coatracts  agaliist  PaMIc  Oood.— Both 
courts  of  equity  and  law  will  prohibit  the  effect  of 
contracts  made  in  violation  of  laws  enacted  for  the 
public  firood.    Wilson  ▼.  Spencer,  l  Rand.  7& 

By  Statute— Estoppel  by  Qoinz  In  One  Court— When 
a  statute  grives  a  risrht  to  a  defendant  to  either 
defend  at  law  or  obtain  relief  in  equity,  if  he  avails 
himself  of  the  riffht  to  make  his  defence  at  law, 
and  judgment  is  given  ag-ainst  him,  he  cannot 
afterwards  obtain  relief  upon  the  same  grounds  in 
equity.  Penn  v.  Reynolds,  88  Gratt  618,  and  foot- 
note. 

Effect  of  Coostltntloaal  Quaranty  of  Jury  TrIaL— 
Where  at  the  time  of  adoption  of  the  constitution 
equity  exercised  Jurisdiction  in  certain  matters, 
the  clause  of  the  constitution  guaranteeing'  jury 
trial,  does  not  relate  to  such  matters  or  deprive 
equity  of  the  jurisdiction  thereinto  act  without  a 
Jury.  Cecil  v.  Clark,  44  W.  Va.  860,  80  S.  E.  Rep.  216. 
See  monographic  note  on  "Constitutional  Law.'* 

Pull  Hearing  In  One  Court  Bars  Suit  In  Other.— After 
a  party  has  been  fully  heard  in  a  court  of  law  In  a 
case  in  which  the  rule  is  the  same  in  equity  as  at 
law,  he  shall  not  be  permitted  to  go  into  a  court  of 
equity  on  the  same  point  in  controversy.  Morris  v. 
Ross,  2H.&M.  408. 

VI.  SOURCES  AND  GROUNDS  OF  JURISDIC- 
TION. 

1.  INGSNBBAK 

Pamlilar  Qrounds.— The  familiar  arrounds  of  equita- 
ble Jurisdiction  may  be  stated  as  follows:  accidents, 
mistakes,  relief  against  penalties,  accounts,  fraud, 
discovery,  trust  specific  performance,  injunctions, 
avoiding  iUeg-al  transactions,  contribution,  substitu- 
tion, want  of  adequate  remedy  at  law,  and  Jurisdic^ 
tion  conferred  by  statute.  Ne£f  v.  Baker,  88  Va.  401, 
4  S.  E.  Rep.  620. 

Marslialinff  Assets.— The  equitable  principle  of 
marshaling-  assets  will  be  sufficient  to  firlve  a  court 
of  equity  jurisdiction  of  a  case.  Henley  v.  Perkins, 
6  Gratt  616.  See  monographic  note  on  "MarshaUnflr 
Assets**  appended  to  Carrinffton  v.  Didier,  8  Gratt. 
260. 

Aiioiony.— A  court  of  chancery  has  Jurisdiction  in 
cases  of  alimony.    Purcell  v.  Purcell,  4  H.  &  M.  507. 

Removal  of  Professor.— A  court  has  no  Jurisdiction 
to  review  the  action  of  the  board  of  resrents  of  the 
West  Virginia  University  removinff  a  professor. 
Hartifiran  v.  Bd.  of  Reffents  (W.  Va.),  88  S.  E.  Rep. 
068. 

Qlebc  Lands.— A  court  of  chancery  has  Jurisdiction 
of  cases  involving  fflebe  lands,  and  can  award  an 
injunction  to  prevent  its  sale.  If  a  good  title  is  shown 
in  a  third  party.    Turpin  v.  Locket  6  Call  118. 

2.  Multiplicity  of  Suits,— See  sabhead.  "Reten- 
tion of  Jurisdiction,"  supra. 

OeneraiJnrlfldlction.— A  court  of  equity  will  assume 
Jurisdiction  to  prevent  a  multiplicity  of  suits. 
Rader  v.  Neal,  IS  W.  Va.  878:  Baird  v.  Bland, SMunf. 
570:  Nease  v.  uGtna  Insurance  Co.,  82  W.  Va.  288,  9  S. 
E.  Rep.  288;  Chalmers  v.  McMurdo,  5  Munf.  262,  7  Am. 
Dec.  664;  Beecher  v.  Lewis,  84  Va.  688,  6  S.  E.  Rep. 


867;  Chrislip  v.  Teter,  48  W.  Va.  866.  27  S.  B.  Rep. 
Hanna  v.  Clarke,  81  Gratt  86;  Sims  v.  Lewis,  5  Mnnf. 
29;  Williamson  v.  Jones,  43  W.  Va.  642. 87  S.  E.  Bep. 
411 ;  Pleasants  v.  Pleasants,  8  Call  819;  Cross  v.  Groas. 
4  Gratt  267;  Steams  v.  Beckham,  81  Gratt  379.  See 
Perkins  v.  Seirfried,  97  Va.  444,  84  S.  B.  Bep.  64: 
Switzer  V.  M*Culloch,  76  Va.  777;  MiUer  v.  WUU,  95 
Va.  887, 88  S.  E.  Rep.  8S7. 

Umltatloiis— 5ttlt  Must  Be  against  Same  Person.— 
As  a  ground  of  equity  Jurisdiction  the  prevention  of 
a  multiplicity  of  suits  can  only  be  invoked  where 
such  suits  are  against  the  same  person,  and  it  will 
not  lie  when  a  bank  seeks  to  enjoin  separate  suits 
against  its  stockholders  for  the  collection  of  taxes 
levied  on  their  shares.  People*s  Nat  BanJE  v.  Marye 
(U.  S.  Clr.  Ct),  7  Va.  Law  Reg.  47. 

Andilary  Jurlsdlctloo  —  InlnnctieaL— A  court  of 
equity  will  take  Jurisdiction  of  a  case  when  in  so 
doing  it  will  avoid  a  multiplicity  of  suits,  and  as 
ancillary  will  enjoin  the  prosecution  of  the  seTeral 
claims  at  law.  St  Lawrence,  etc.,  Co.  ▼.  Price  (W. 
Va.),  88  S.  E.  Rep.  586. 

Collection  of  IDesal  Tax  Restrained.— A  suit  In 
equity  will  not  lie  to  restrain  the  collection  of  a  tax 
on  the  sole  ground  that  the  tax  is  illegal.  There 
must  exist  in  addition  special  circumstances, 
bringing  the  case  under  some  recognised  head  of 
equity  jurisdiction,  such  as,  that  the  enforcement  of 
the  tax  would  lead  to  a  multiplicity  of  suits,  or 
irreparable  damages  will  be  prevented.  Oorrothers 
V.  Board  of  Education,  16  W.  Va.  687;  Bull  y.  Bead. 
18  Gratt  78;  Kuhn  v.  Board  of  Bdncatioa.  4  W.  Va. 
489;  McClung  v.  Llvesay,  7  W.  Va.  389;  Douglass  v. 
Town  of  Harrisvllle,  9  W.  Va.  168;  Chesapeake,  etc, 
R.  Co.  V.  Miller,  19  W.  Va.  408;  Christie  ▼.  Maiden.  88 
W.  Va.  667;  Williams  v.  County  Court  86  W.Va.  488, 
68  Am.  Rep.  94. 

Same -Necessary  AUegatloas.— Where  a  bill  of  In- 
junction is  brought  In  equity  to  restrain  the  collec- 
tion of  a  tax,  on  the  ground  that  it  is  illegal,  such  bill 
must  aver  that  it  is  filed  by  the  plaintiff  on  behalf 
of  himself  and  all  other  taxpayers  subject  to  the 
lUegal  tax,  as  this  is  absolutely  essential  to  give  a 
court  of  equity  Jurisdiction  on  the  ground  of  avoids 
ing  a  multiplicity  of  suits.  Williams  ▼.  County 
Court  86  W.  Va.  488,  58  Am.  Rep.  94. 

Code  1873— Jurisdiction  of  Qnestioiis  Aiiectlag  Ugat 
Title  of  Land.— By  SUtute,  Code  of  1878.  ch.  180, 1  I. 
it  is  provided  that  in  order  to  prevent  a  multiplicity 
of  suits,  jurisdiction  be  expressly  conferred  on 
courts  of  equity  of  all  questions  affecting  the  lesal 
title  of  the  lands,  partition  of  which  is  sought  by  a 
suit  in  equity.    Davis  v.  Tebbe,  81  Va.  600l 

Circuity  of  Action.— A  purchaser  of  land,  suing  for 
breach  of  a  contract  to  make  a  good  title,  may  witfc 
propriety  come  into  a  court  of  equity  for  pecuniary 
compensation,  instead  of  proceeding  at  law  in  tbe 
first  instance,  if  the  vendor  has  conveyed  away  bis 
property  in  trust  whereby  there  might  be  dimcuity 
in  obtaining  satisfaction  of  a  Judgment  when  re- 
covered. In  such  case  the  proceeding  in  equity  is 
proper  because  it  avoids  circuity  of  action.  Sims  ▼. 
Lewis,  5  Munf.  89. 

Ufe  Tenant  Enjolaed  by  RenalndemuHa.— A  remain- 
derman or  reversioner  has  Jurisdiction  in  equity 
against  a  tenant  for  life  to  enjoin  waste,  and  to 
have  compensation  for  the  damages,  the  same  as  If 
he  sued  at  law,  to  avoid  a  multiplicity  of  suits.  Wil- 
liamson V.  Jones,  48  W.  Va.  568,  87  S.  E.  Rep^  411. 

Diversion  of  Natural  Stream.— The  diversion  of  a 
natural  stream  is  a  private  nuisance  and  from  an 
early  period  courts  of  equity  have  granted  rell^ 


620 


NoTB  ON  Jurisdiction. 


8  QRATT. 


by  injanctioii  at  the  suit  of  the  injured  party.  The 
Jurisdiction  is  founded  upon  the  notion  of  restrain- 
ing* irreparable  mischief,  or  of  preventinflr  vexations 
Utiffation,  or  a  multiplicity  of  suits.  Carpenter  ▼. 
Gold.  88  Va.  661. 14  S.  £.  Rep.  890. 

Property  Sold  to  Unknown  Parties.— in  order  to 
avoid  a  multiplicity  of  suits,  and  to  seek  a  discovery 
in  relation  to  property  sold  to  unknown  parties,  a 
court  of  equity  has  Jurisdiction  of  the  case.  Cross 
V.  Cross,  4  Gratt.  287. 

Suit  on  N«t»-LlaMllty  PInoed  on  Pwty  First  Re- 
sponsible.—On  a  bill  by  the  holder  of  a  note  against 
the  indorsers  and  the  maker  thereof,  a  court 
of  equity,  in  order  to  avoid  circuity  of  action, 
may  fix  the  liability  on  the  party  first  responsible. 
Chalmers  v.  McMurdo,  6  Munf.  852,  7  Am.  Dec.  684. 

Recovery  of  Slaves— Account  of  Profits.— A  person 
entitled  to  a  legal  estate  in  slaves  may  sue  in  equity 
to  recover  them,  if  thereby  a  multiplicity  of  suits 
may  be  prevented,  calling  on  the  defendant  to  dis- 
cover how  long  he  has  had  them  in  possession,  and 
to  discover  and  state  an  account  of  their  profits. 
Balrd  v.  Bland,  8  Munf.  570. 

Specific  Petfotninnce  Refused— Compensation  for 
Dsfliages.— A  court  of  equity,  even  where  specific 
performance  of  a  contract  for  the  sale  of  land  is  re- 
fused, will  decree  compensation  for  damages,  where 
there  is  no  adequate  remedy  at  law,  where  some 
peculiar  equity  intervenes;  it  will  do  so  to  prevent 
a  multiplicity  of  suits,  and  where  it  has  obtained 
Jurisdiction  of  the  case  on  other  grounds.  Where 
a  bill  asks  alternative  relief,  if  It  cannot  execute 
the  contract,  a  court  of  equity  will  decree  repay- 
ment of  purchase  money.  Stearns  v.  Beckham.  81 
Gratt.  879. 

Uttlncorponited  Religious  Societies— Suit  by  One 
riember  in  Behalf  of  AIL— There  Is  no  doubt  about  the 
riff  ht  of  unincorporated  religious  societies  to  sue  on  a 
contract  made  with  them  in  their  associate  capacity 
and  for  the  legitimate  purposes  of  their  association. 
Hence  it  was  held  in  Perkins  v.  Seigfried.  97  Va. 
444.  84  S.  £.  Rep.  04,  that  a  court  of  equity  has  a 
Jurisdiction  in  accordance  with  the  above  principle 
to  entertain  a  suit  by  a  plaintiff  who  sues  on  be- 
half of  himself  and  the  other  members  of  a  church, 
who  were  too  numerous  to  admit  of  their  all  suing 
at  law,  to  enforce  collection  of  a  legacy  left  the 
said  church. 

8.  AOOOUNTS. 

a.  In  OeneraL 

Statement  of  Jurisdiction.— Courts  of  equity  have 
Jurisdiction  of  matters  of  account  (1)  where  there 
are  mutual  demands.  <2)  where  the  accounts  are  on 
one  side  and  a  discovery  is  sought  that  is  material 
to  the  relief,  and  (8)  equity  having  taken  Jurisdiction 
for  discovery  will,  to  avoid  a  multiplicity  of  suits, 
administer  suitable  relief.  The  reason  for  the  doc- 
trine is  that  there  is  no  adequate  remedy  at  law.  On 
the  other  hand  courts  decline  Jurisdiction  in  matters 
on  account,  (1)  where  the  demands  are  all  on  one 
side  and  no  discovery  is  claimed  or  Is  necessary, 
and  (2)  where  there  are  demands  on  one  side,  and  on 
the  other  mere  set-offs,  and  no  discovery  is  required. 
Lafever  v.  Billmyer.  5  W.  Va.  88.  These  propositions 
are  in  the  main  correct,  but  they  do  not  include  all 
casesof  equity  Jurisdiction  in  matters  of  account, 
and  no  general  rule  can  be  stated,  which  will  em- 
brace all  the  cases.  Petty  v,  Fogle,  16  W.  Va.  497. 
See  Carey  v.  Coffee  Stemming  Mach.  Co..  80  S.  £. 
Bep.  778,  1  Va.  Dec.  868. 

As  was  said  in  Grafton  v.  Reed,  86  W.  Va.  487,  it  is 
impossible  to  lay  down  with  precision  fixed  rules 


applicable  to  all  cases  in  which  it  may  be  proper  for 
equity  courts  to  exercise  Jurisdiction  in  matters  of 
account.  The  courts  have  therefore  reserved  to 
themselves  a  large  discretion,  in  the  exercise  of 
which  due  reg-ard  may  be  had  not  only  to  the  nature 
of  the  case,  but  to  the  situation  and  conduct  of  the 
parties. 

Accounts  nnst  Be  Mutual.— The  Jurisdiction  of 
equity  in  matters  of  account  is  among-  the  most 
comprehensive  of  those  which  it  has  assumed,  but 
it  is  not  in  every  case  of  account  that  it  takes  Juris- 
diction. Where  the  accounts  are  all  on  one  side, 
even  though  it  be  a  very  loner  one,  equity  will  not 
take  cognizance  of  the  case,  as  there  is  an  adequate 
remedy  at  law.  But  where  there  are  mutual  de- 
mands, items  of  debit  and  credit  on  both  sides,  and 
a  balance  is  needed,  then  equity  will  take  Jurisdic- 
tion. Goddin  V.  Bland,  87  Va.  706, 18  S.  E.  Bep.  146; 
Smith  V.  Marks.  2  Rand.  448:  Bassett  v.  Cunningham, 
7  L.eigh  408;  Hickman  v.  Stout  8  Leigh  6. 

Must  Be  AMe  to  Pronounce  Pinal  Decree.— The  claim 
of  an  account  of  assets  will  not  give  equity  Jurisdic- 
tion, unless  it  can  pronounce  a  final  decree  in  the 
suit  in  which  the  account  is  sought  Randolph  v. 
Kinney.  8  Rand.  804. 

Remedy  at  Law  Must  Be  Inadequate.- A  court  of 
chancery  has  no  Jurisdiction  to  ask  for  an  account, 
and  a  decree  for  the  balance,  which  should  be  found 
due  upon  a  claim,  on  which  an  action  at  law  would 
have  lain,  without  showing  some  obstacle  which 
would  defeat  or  embarrass  the  legal  remedy.  Poaffe 
V.  Wlllson,  2  L.eigh  490. 

Same— Defendants  Insolvent— Praud.— Where  a  bill 
alleges  that  the  defendants  are  insolvent  and  ask 
that  they  be  restrain e<l  from  fraudulently  convert- 
ing to  their  own  use  the  property  of  the  plaintiff, 
and  also  ask  an  account,  upon  these  facts  there  is 
no  remedy  at  law,  and  the  only  complete  remedy  is 
in  chancery,  which  will  take  Jurisdiction  of  the  case. 
Brakeley  v.  Tuttle.  8  W.  Va.  86. 

Same— Compllcatod  Accounts— BqnitaMe  Trusts.— 
Wherever  an  account  is  so  complicated  that  it 
would  be  incompetent  to  examine  it  at  law.  and 
wherever  it  stands  upon  equitable  claims,  or  has 
equitable  trusts  attached  to  it.  there  is  no  doubt 
that  the  Jurisdiction  of  equity  in  such  case  is  uni- 
versal and  without  exception.  Penn  v.  Ingles.  82 
Va.  66;  Tyler  v.  Nelson,  14  Gratt  214;  Coffman  v. 
Sangston,  21  Gratt  208;  Tlllar  v.  Cook,  77  Va.  477. 

Same— No  Infunctlon  to  Legal  Proceedings  When 
Unliqnidatlon  Set-Off  Claimed.— As  a  general  rule, 
where  a  court  of  law  has  taken  jurisdiction  of  a 
legal  claim,  and  the  defendant  claims  a  balance  due 
him  by  account,  which  can  only  be  settled  in  a 
court  of  equity,  the  latter  will  not  suspend  the  legal 
proceedings  to  enable  the  defendant  to  have  the 
accounts  settled,  though  this  is  an  equitable  de- 
fence, as  the  set-off  is  not  a  liquidated  demand. 
Miller  V.  Miller,  85  W.  Va.  496. 

b.  General  AccoutUinos. 

By  Tenant  in  Common. — One  tenant  in  common 
may  maintain  a  suit  in  equity  against  his  cotenant. 
who  has  occupied  the  whole  of  the  common  prop- 
erty, for  an  account  of  rents  and  profits.  Early  v. 
Friend,  16  Gratt  21. 

By  Shareholders  in  Building  Association.— A  court 
of  equity  has  Jurisdiction  at  the  suit  of  sharehold- 
ers of  unredeemed  shares  in  a  building  fund 
association  to  call  the  redeemed  shareholders  to 
account,  enforce  payment  of  what  they  owe,  dis- 
tribute the  funds  among  those  entitled  thereto,  and 
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wind  up  the  instltntlon.    Edelin  y.  Pascoe,  23  Qratt. 

826. 

By  Anctloiieer.— Eaoity  baa  Jurisdiction  of  a  bill 
by  the  principal  against  auctioneers  for  an  account. 
If  it  be  yet  open,  or  to  surcbarffe  and  falsify  the 
account  If  it  has  been  stated.  Townes  ▼.  Birchett. 
12  Leiffh  178. 

By  Cflsbler— Unchartered  Bank.— A  private  unchar- 
tered company,  associated  for  the  purpose  of  carry- 
ing on  business  as  a  bank,  though  such  associations 
are  contrary  to  law,  will  be  entertained  in  a  court 
of  chancery,  in  a  suit  airainst  its  cashier,  for  an 
account  of  his  agency.  Berkshire  y.  Eyans,  4  Leiffh 
228. 

On  Bulldlnff  Contract.— Where  a  carpenter  brings 
an  action  at  law  affainst  the  owner  of  a  house  on  the 
agreements  which  were  left  In  the  hands  of  the 
latter,  and  the  owner  refuses  to  furnish  the  copies, 
which  were  necessary  in  order  to  frame  the  decla- 
ration, the  case  is  a  proper  one  for  relief  In  equity, 
by  filing  a  bill  praying  account  and  a  decree  for 
the  balance  due  for  the  work  done.  Sturtevant  y. 
Ooode.  6  Leigh  88. 

Debt  Secured  by  Trust  Deed  Uncertain.— Where  a 
debt  secured  by  deed  of  trust  appears  to  be  unas- 
certained in  amount,  either  party  may  resort  to  a 
court  of  chancery  to  haye  the  amount  ascertained 
by  accounts  taken  under  its  direction,  which  ought 
to  be  directed.  The  trustee  cannot  sell  the  trust 
subject  until  the  debts  secured  are  settled  and 
ascertained.    Wllkins  y.  Gordon,  11  Leigh  M9. 

Same— Payments  on  Bond.— Where  a  bond  secured 
by  deed  of  trust  on  land  is  assigned  and  passes 
through  numerous  hands,  payments  haying  been 
made  on  it,  and  the  land  being  advertised  under  the 
deed  for  the  payment  of  the  balance  due,  the  obli- 
gor may  come  into  equity  to  ascertain  the  amount 
due,  and  the  owner  of  the  bond.  Crenshaw  y. 
Selgfrled,  24  Gratt.  272. 

c.  Between  Partners.—A  well-recognized  ground  for 
equitable  Jurisdiction  is  where  an  account  is  sought 
between  partners,  for  the  law  court  regards  them 
as  one  person,  and  will  not  interfere  between  them. 
Neff  y.  Baker,  82  Va.  401,  4  S.  E.  Rep.  QSa 

In  a  partnership  the  relation  of  parties  in  being 
engaged  in  a  Joint  venture  plainly  gives  Jurisdic- 
tion to  a  court  of  equity  as  it  involves  not  merely 
a  community  of  interest  but  the  employment  of  a 
common  stock,  in  a  common  undertaking  with  a 
view  to  a  common  profit  An  account  must  be  taken 
to  ascertain  the  interest  of  an  individual  partner, 
which  a  common-law  court  cannot  render;  if  a  dis- 
solution is  sought  the  common-law  Jurisdiction  is 
altogether  excluded;  specific  execution  of  contract 
and  to  restrain  one  partner  from  Jeopardizing  the 
rights  of  another  likewise  can  only  be  taken  Juris- 
diction of  in  a  court  of  equity.  Tillar  v.  Cook,  77  Va. 
477:  Kelly  v.  Largney,  1  Va.  Dec.  72. 

Where  a  bill  In  equity  shows  upon  its  face  that 
the  agreement  under  which  the  parties  acted  made 
them  partners,  that  there  were  partnership  accounts 
between  the  parties  which  were  proper  to  be  stated 
and  settled  by  a  court  of  equity,  and  that  the  rem- 
edy of  the  complainant  was  not  complete  at  law,  a 
demurrer  to  the  Jurisdiction  is  properly  overruled. 
Jones  V.  Murphy,  08  Va.  214,  24  S.  E.  Rep.  826. 

Debt  Due  Partnership.— If  a  debt  sought  to  be 
enforced  was  one  due  a  partnership,  it  gives  equity 
Jurisdiction  over  the  claim,  as  any  recovery  would 
have  to  be  distributed  among  the  partners,  or  go  to 
the  payment  of  the  partnership  debts.  The  rights 
and  equities   arising   between  the  partners,  and 


between  them  and  their  creditors,  could  only  be 
adjusted  and  enforced  in  equity.    Martin  v.  Lewis, 

80  Gratt  072. 

d.  By  FtOuciariea. 

AccooBts  Blended.— Where  the  accounts  of  a  party 
in  his  individual  and  fiduciary  capacities  are 
blended  in  a  statement  it  is  an  appropriate  ground 
for  the  Jurisdiction  of  chancery  to  take  control  of 
the  case,  and  to  state  the  accounts  separately. 
Staples  V.  Turner.  20  Gratt  880. 

Fiduciary  Relations  In  Agency.— In  an  agency  where 
there  is  a  fiduciary  relation  between  the  parties,  a 
court  of  equity  has  Jurisdiction  to  settle  and  adjust 
the  accounts  between  them.    Thornton  v.  Thornton, 

81  Gratt  212;  Simmons  v.  Simmons,  88  Gratt  451; 
Bank  v.  Jeffries,  21  W.  Va.  506;  Berkshire  v.  Evans, 
4  Leigh  228:  Coffman  v.  Sangston,  21  Gratt  MS; 
Ze telle  v.  Myers,  10  Gratt  02,  and  noU\  Huff  v. 
Thrash,  76  Va.  646;  Vllwig  v.  Bait,  etc.,  B.  Co..  70  Va. 
440. 

So  it  cannot  be  doubted  that  the  Jurisdiction  of 
courts  of  equity  in  matters  of  account  involving 
the  transactions  and  dealings  of  trustees  and 
agents,  is  well  settled  where  it  appears  that  a  dis- 
covery Is  necessary,  or  there  are  mutual  accounts 
between  the  parties,  or  the  remedy  at  law  la  not 
plain  and  free  from  difficulty.  Vllwig  v.  B.  &  Oi  B. 
Co..  70  Va.  440;  Coffman  v.  Sangston,  21  Gratt  288; 
Ze  telle  v.  Myers,  10  Gratt  02;  Segar  v.  Parrish.  20 
Gratt  680:  Simmons  v.  Simmons,  88  Gratt  451:  Filler 
V.  Cook,  77  Va.  477. 

Onardlans.— A  court  of  equity  has  Jurisdiction  to 
hold  a  guardian  to  account  and  his  sureties  with 
him  to  the  payment  of  any  balance  found  due  to  the 
ward,  although  the  guardian  lives  out  of  the  state 
and  has  no  property  within  it  Pratt  v.  Wright  tS 
Gratt  175. 

Trustees.- It  is  said  by  Chibf  Jttsticb  MAwmAT^^ 
in  Fowle  v.  Lawrason,  5  Peters  (U.  S.)  405,  that:  "In 
all  cases  in  which  an  action  of  account  would  be  the 
proper  remedy  at  law,  and  in  all  cases  where  a 
trustee  is  a  party,  the  Jurisdiction  of  a  court  of 
equity  is  undoubted."    Huff  v.  Thrash,  75  Va.  5Ml 

Personal  Representative  —  At  '5alt  of  Legut— c  — 
Equity  has  Jurisdiction  to  entertain  a  bill  by  lega- 
tees against  the  executor  and  trustee,  to  ascertain 
the  balance  due  from  a  sale  of  the  testator's  land. 
secured  by  deed  of  trust  on  the  ground  that  tbey, 
though  entitled  to  the  balance  due  from  the  par- 
chaser,  are  mere  beneficiaries,  having  no  legal  rfgrlit 
which  they  could  assert  at  law;  and  because  tlie 
case  was  one  in  which  it  would  have  been  improper 
for  the  trustee  to  sue  until  by  some  proceedinc^  the 
proper  balance  due  was  ascertained.  Miller  v.  Tre- 
vilian,  8  Bob.  I. 

Saose— At  Salt  by  Creditor  at  Large.— That  a  aincie 
creditor  at  large  of  a  deceased  debtor  may  sue  the 
personal  representative  in  equity,  for  an  acoomit  of 
assets  and  the  payment  of  his  debt  and  ffener&l  re- 
lief, is  well  settled  both  upon  principle  and  aatlior- 
ity.  The  Jurisdiction  is  not  only  well  establSal&ed* 
but  is  practically  exclusive.  Beverly  t.  Rhodes.  86 
Va.  416,  10  S.  E.  Rep.  678;  Duerson  v.  Alsop,  27  Oratx. 
280;  Carter  V.  Hampton,  77  Va.  881;  Hum  v.  Keller. 
70  Va.  416. 

Same— Administration  by  Depoty  Oliei  III—  fflsui  W 
5aes.— A  court  of  equity  has  Jurisdiction  in  a  suit  \xf 
a  sheriff  against  his  deputy  and  his  sureties  to  have 
a  settlement  of  accounts  of  several  administr^tfoaa 
upon  estates  which  went  into  the  hands  of  tlie  dep^ 
uty.  The  suit  may  be  maintained  althondi  t^e 
deputy  had  settled  the  accounts  before  the  proboice 
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court,  and  thouffli  the  bill  does  not  aUere  and  it  Is 
notproyed  that  the  sheriff  had  paid  the  balances 
reported  due  on  the  accounts  or  any  part  of  them. 
Tyler  ▼.  Nelson,  14  OratL  214.  See  also,  Lafever  v. 
Billmyer,  B  W.  Va.  89;  Petty  v.  Foffle,  16  W.  Va.  B14; 
Penn  v.  Inffles,  82  Va.  71 ;  Yates  v.  Stuart,  88  W.  Va. 
124, 19  S.  £.  Rep.  428;  Coflman  ▼.  Sangston,  21  Oratt 
268,  and  foot-^MUy  collecting  the  cases  on  this  point. 
SettlMBent  of  Bstates.— Where  a  claim  InTolves 
matters  which  require  an  account  to  be  taken,  and 
the  settlement  of  estates,  it  is  proper  to  combine 
them  in  one  suit  in  equity.  Hoffe  y.  Vintroux,  21  W. 
Va.1. 

Saaie— 5att  by  Creditors.— From  a  time  antedating- 
our  system  of  g-ovemment,  equity  has  taken  Juris- 
diction over  controversies  which  involved  the  set- 
tling of  decedents*  estates,  and  in  ascertaining  and 
adjusting  the  liabilities  of  sureties  and  their  equities 
among  themselves.  And  when  a  suit  was  brought 
by  one  creditor  against  a  decedent's  estate,  although 
filed  on  behalf  of  himself  only,  it  may  by  decree 
convene  all  the  creditors,  direct  the  proper  accounts 
to  be  taken,  and  convert  it  into  a  general  creditors' 
salt  Williams  v.  Newman,  98  Va.  719,  26  S.  E.  Rep. 
10.  See  Duerson  v.  Alsop,  27  Gratt  229;  Piedmont, 
etc,  Ins.  Co.  v.  Maury,  75  Va.  606. 

dome— Debt  Secured  by  Deed  Ascertained.— Equity 
has  Jurisdiction  of  a  suit  In  the  name  of  either  the 
administrator  or  trustee,  or  both,  to  settle  the 
amount  due  on  a  debt  secured  by  a  deed  of  trust  on 
land  in  favor  of  a  decedent's  estate,  where  various 
payments  are  claimed  by  the  debtor,  and  disputed 
by  the  administrator.  Pendleton  v.  Bower  (W.  Va.), 
38  S.  E.  Rep.  487. 

4.  DiscoYXBT.—Oourts  of  chancery  have  Jurisdic- 
tion of  all  cases  where  discovery  is  wanting.  Pryor 
▼.  Adams,  1  Call  882. 1  Am.  Dec.  588;  Yates  v.  Stuart, 
80  W.  Va.  124,  19  S.  £.  Rep.  428;  Thompson  v.  Whi ta- 
ker. 41  W.  Va.  674.  28  S.  £.  Rep.  796;  Simmons  v.  Sim- 
mons, 88  Qratt  451;  Rankin  v.  Bradford,  1  Leigh  168; 
Gregory  v.  Marks,  1  Rand.  865;  Scott  v.  Osborne,  2 
Munf.  418;  Coffman  v.  Sangston,  21  Oratt.  268,  and 
note. 

AllogatioiM— DIsoovery  Most  Be  Asked.— A  court  of 
cbancery  has  Jurisdiction  where  a  bill  plainly  asks 
for  a  discovery,  although  the  plaintiff  might  have 
liad  redress  at  common  law,  as  courts  of  chancery 
liave  Jurisdiction  in  all  cases  where  a  discovery  is 
wanted.    Pryor  v.  Adams,  1  Call  882, 1  Am.  Dec.  588. 
done— Materiality  or  Necessity  of  Discovery  Miast 
BeAlleged.— Where  the  enforcement  of  a  legal  de- 
mand is  attempted  in  a  court  of  equity,  and  the  need 
of  a  discovery  Is  the  alleged  ground  of  Jurisdiction, 
and  there  Is  no  allegation  that   the  discovery  is 
material  or   necessary,    the   bill   is  demurrable. 
Collins  V.  Sutton.  04  Va.  127,  26  S.  E.  Rep.  415  ;  Chil- 
dress V.  Morris,  28  Oratt.  802 ;  Kane  v.  Va.,  etc.,  Co., 
97  Va.  SiO,  88  S.  E.  Rep.  027  :  Armstrong  v.  Huntons, 
1  Rob.  823  ;  Hall  v.  Smith,  86  Gratt  76;  Jones  v.  Brad- 
sliaw,  16  Gratt  860 ;  Hale  v.  Clarkson,  28  Gratt  42; 
Sardln  v.  Hardin,  2  Leigh  672. 

rmtis  in  a  suit  involving  the  right  to  slaves,  a  court 
of  chancery  has  Jurisdiction  of  the  case,  if  the  bill 
cliarges  the  necessity  of  a  discovery,  and  of  the  de- 
si^rii  to  remove  the  slaves  out  of  reach;  and  chiefly 
"because  they  were  a  trust  subject  represented  by 
no  trustee  who  could  sue  at  law.  Rankin  v.  Brad- 
ford. 1  Leigh  168. 

S«uBo— Inablilty  to  Prove  Desired  Facts  by  Testimony 

of  Dciendants.— To  give  a  court  of  equity  Jurisdiction 
on  the  ground  of  discovery,  it  is  not  sufficient  to 
ctiajrge  that  certain  facts  are  known  to  the  defend- 


ants and  ought  to  be  disclosed  by  them;  but  it 
should  be  averred  that  the  plaintiff  is  unable  to 
prove  such  facts  by  their  testimony.  Duvals  v.  Ross. 
2  Munf.  200  :  Bass  v.  Bass.  4  H.  &  M.  478. 

Some— In  Pare  Bill  of  Discovery— In  Other  Coses.— A 
pure  bin  of  discovery  need  not  state  that  the  dis- 
covery is  indispensable  to  sustain  the  proceeding  in 
another  court  nor  that  there  is  no  other  evidence; 
but  a  bill  for  discovery  and  relief  on  a  legal  demand, 
must  state  that  discovery  is  indispensable  for  want 
of  other  evidence.  If  it  appears  that  the  plaintiff 
has  other  adequate  evidence,  the  bill  will  be  dis- 
missed. Thompson  V.  Whitaker.  41  W.  Va.  674,  28  S. 
E.  Rep.  705. 

Bill  Dismissed  If  Discovery  Not  Necessary.— If  a  call 
for  a  discovery  be  the  only  ground  of  equity  Juris- 
diction, and  the  evidence  shows  that  the  plaintiff 
knew  these  facts  at  the  time  or  had  the  means  of 
knowing,  the  bill  should  be  dismissed  with  costs. 
Hale  V.  Clarkson,  88  Gratt  42  :  Hardin  v.  Hardin,  2 
Leigh  672  ;  Harr  v.  Shaffer.  46  W.  Va.  TOO,  81  S.  E. 
Rep.  005. 

And  where  a  bill  was  filed  in  chancery  by  the 
plaintiff  against  the  executors  of  his  deceased  father 
and  a  purchaser  under  them,  claiming  slaves  under 
a  parol  gift  of  the  father  in  his  lifetime  accompa- 
nied by  delivery  of  possession,  and  pras^ng  discov- 
ery of  the  increase  of  the  slaves,  of  which  the  bill 
shows  that  the  plaintiff  was  not  ignorant  and  which 
asked  a  decree  for  the  slaves,  and  their  increase 
before  suit  was  brought  as  well  as  pendente  Ute,  and 
an  account  of  profits,  it  was  held  that  the  court 
had  no  Jurisdiction  to  entertain  such  a  bill.  Hardin 
V.  Hardin,  2  Leigh  672. 

So  where  the  ground  of  equitable  Jurisdiction  aa 
alleged  in  the  bill  was  want  of  a  discovery,  and  it 
appears  that  some  material  facts  are  true,  but  that 
others  were  mere  pretences,  the  bill  will  be  dis- 
missed for  want  of  Jurisdiction  at  the  hearing. 
Jones  V.  Bradshaw,  16  Gratt.  866. 

la  Connection  with  Accounts.— Courts  of  equity 
have  Jurisdiction  of  matters  of  account,  where  the 
accounts  are  all  on  one  side,  if  a  discovery  la 
sought  that  is  necessary  to  the  relief.  Yates  v. 
Stuart  80  W.  Va.  124, 10  S.  E.  Rep.  428. 

Same— Prindpal  and  Agent.— So  a  bill  in  equity  will 
lie,  by  an  administrator  of  a  principal  against  the 
general  agent  of  his  intestate  for  a  discovery  and 
an  account  of  the  transactions  of  the  latter  with  hia 
principal.    Simmons  v.  Simmons,  88  Gratt  451. 

Same— Increase  of  5laves.—And  a  court  of  equity 
has  Jurisdiction  for  the  recovery  of  slaves,  wherever 
a  discovery  is  sought  of  the  increase  of  the  female 
slaves,  after  a  considerable  lapse  of  time,  and  an 
account  of  hires  and  profits  of  a  stock  of  slaves, 
where  some  of  them  may  have  been  young  and 
chargeable.    Gregory  v.  Marks,  1  Rand.  866. 

Same— Whether  Bond  Was  Paid  and  Where.— a 
father-in-law  having  promised  to  assist  his  son-in- 
law  in  paying  for  a  tract  of  land  by  letting  him 
have  the  amount  of  a  certain  bond  when  collected, 
it  was  proper  for  the  latter  to  sue  in  chancery  to 
discover  whether  and  at  what  time  the  money 
due  on  the  bond  was  collected.  Scott  v.  Osborne,  2 
Munf.  418. 

In  Relation  to  Lost  Instmment— Courts  of  equity 
have  Jurisdiction  where  a  lost  instrument  is  set  up, 
and   the   discovery  sought  in  relation  thereto  is- 
material  to  the  relief.    Yates  v.  Stuart  SO  W.  Va. 
124. 10  S.  E.  Rep.  428. 

Adverse  Parties  Witnesses— Jurisdiction  Not  Ousted. 
—The  fact  that  a  statute  has  made  adversary  parties- 
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witnesses  for  each  other  at  law,  does  not  oust 
equity  of  jurisdiction  for  a  discoyery.  Thompson  ▼. 
Whi taker  Iron  Co.,  41  W.  Va.  674,  28  S.  £.  Rep.  796. 

Voluatary  AsMCiatloB— Suit  by  One  Member  for  AIL 
—A  member  of  a  voluntary  association  may  sue  in 
equity  for  the  benefit  of  himself  and  all  others. 
The  court  has  jurisdiction  on  the  ground  either  of 
discovery,  or  from  the  difficulty  of  proceeding  at 
law.  Coffman  v.  San^ston,  81  Gratt.  868;  Perkins  v. 
Seifffried,  97  Va.  440,  84  S.  E.  Rep.  64;  Sanfirston  v. 
Gordon,  28  Gratt  764;  Berkshire  v.  Evans,  4  Leiffh 
283. 

5.  PBNAI/nSS  AND  FOBTBrrUBSS. 

General  Principles.— A  court  of  equity  will  neither 
enforce  a  penalty  or  forfeiture,  nor  permit  them  to 
be  enforced  in  a  court  of  law.  Ewinff  v.  Litchfield, 
91  Va.  676,  28  S.  E.  Rep.  868.  But  it  will  always  re- 
lieve asrainst  a  penalty  where  compensation  can  be 
made.    Hackett  v.  Alcock.  1  Call  688. 

So  where  the  effect  of  a  bill  is  to  enforce  payment 
of  liquidated  damages,  or  a  penalty,  it  is  demur- 
rable. Ewins:  V.  Litchfield,  91  Va.  676,  28  S.  E.  Rep. 
868. 

Thus  where  a  contract  is  founded  on  an  act  for> 
bidden  by  statute  under  penalty,  a  court  of  equity 
will  interfere  to  prohibit  the  effect  of  it  Wilson  v. 
Spencer,  1  Rand.  76. 10  Am.  Dec.  481. 

Bstecution  of  Bond  In  Larger  Sum  Than  Is  Owed.— 
Wbere  a  person  owinr  a  debt  is  Induced  to  execute 
a  bond  for  a  larffer  sum,  the  excess  being  required 
as  a  penalty  to  secure  punctual  payment  equity 
will  relieve  against  the  penalty.  Dawson  v.  Win- 
slow,  Wythe  106. 

Time  Essence  of  Contract—Breech  of  Condition  a 
Porfeltore.— But  where  time  is  of  the  essence  of  a 
contract  with  conditions,  a  breach  of  which  would 
work  an  absolute  forfeiture,  equity  will  not  relieve 
against  it  Hukill  v.  Guffey,  87  W.  Va.  426, 16  S.  E. 
Rep.  644. 

Performance  of  Condition  In  Bond  Prevented  by  Otber 
Party— Penalty  Relieved  against.— Where  the  obligee 
of  a  bond  has  been  prevented  from  performing 
an  alternative  by  the  interposition  of  the  other 
party,  he  is  entitled  to  relief  against  the  penalty  of 
the  bond,  not  only  by  the  general  principles  of  equity 
to  relieve  against  penalties  on  making  compensa- 
tion, but  because  of  the  circumstances  of  this  par- 
ticular case.    Dawson  v.  Winslow,  Wythe  106. 

Accrual  off  Porfeitnre— Sequestration  of  Rents  and 
Profits  of  riortgaged  Property.— A  court  of  equity 
may  sequestrate  the  rents  and  profits  of  mortgaged 
or  encumbered  property  where  a  forfeiture  has 
accrued,  and  such  rents  and  profits  are  necessary  to 
discharge  the  encumbrances.  Clarke  v.  Curtis,  1 
Gratt  289. 

Joint  Purchase  of  Land— Porfeitnre  of  Rights  on  Pall- 
ure  of  Either  to  Pay  Share  of  Purchase  Price.— Two 
parties  purchased  a  tract  of  land  on  credit  and  it 
is  agreed  that  if  one  falls  to  pay  all  or  any  portion 
of  his  share  of  the  purchase  price,  so  that  the  other 
has  to  pay  it  then  he  shall  have  the  whole  land  and 
repay  the  first  one  any  part  that  he  has  paid.  This 
is  a  forfeiture  against  which  a  court  of  equity  will 
relieve.    Asher  v.  Pendleton,  6  Gratt  68& 

Forieltnre  in  Lease— Indulgence  by  Lessor.— Where 
there  is  a  clause  of  forfeiture  in  a  lease,  but  the 
lessor  waives  his  rights  and  indulges  the  lessee, 
there  is  no  forfeiture  which  equity  would  recognize; 
but  if  there  was  technically  a  forfeiture  at  law. 
equity  would  relieve  against  it.  Hukill  v.  Myers,  86 
W.  Va.  689, 16  S.  E.  Rep.  161. 
6.  Fbaud.— See  monographic  noU  on  "Fraudulent 


and  Voluntary  Conveyances"  appended  to  Cochran 

V.  Paris,  11  Gratt  848;  also,  subhead  9.  ''Illegal  Con- 
tracts and  Transactions,*'  injta, 
Qeneral  Principles.— The  first  province  of  a  court 

of  equity  is  to  enforce  truth  and  fairness  in  the 

dealings  of  men,  and  it  is  universally  conceded  ta 
be  a  ground  of  equitable  Jurisdiction  to  prevent 
and  correct  fraud.  Wampler  v.  Wampler.  80  Qratt 
464;  Watklna  v.  Wortman,  19  W.  Va.  78;  Crlslip  v. 
Cain,  19  W.  Va.  488:  White  v.  Jones.  4  Call  858,  S  Am. 

Dec  664;  Carey  v.  Coffee-Stemming  Mach.  Co..  SO  & 
E.  Rep.  778.  1  Va.  Dec.  868.  But  the  plaintiff  must 
not  be  guilty  of  fraud  in  the  transaction.  Maurice 
V.  Devol,  88  W.  Va.  847.  And  if  there  is  no  fraud 
proved  on  the  part  of  the  defendant  the  bill  will  be 
dismissed.    Jones  v.  White,  Wjrthe  111. 

No  Relief  to  Plaintiff  If  Party  to  Prand.- It  la  a  rule 
in  equity  never  to  give  relief  to  parties,  when  in  so 
doing  it  will  relieve  them  from  the  consequences  of 
their  own  iniquity.  Smith  v.  Chilton,  84  Va.  840. 6  & 
B.Rep.  148;  Helsley  v.  Fult2.76  Va.  SH:  Bamett  v. 
Barnett  88  Va.  604.  8  S.  E.  Rep.  788. 

Prand  More  Properly  Investigated  In  Bqnity.— in  an 
action  for  the  recovery  of  mortgaged  slavea,  where 
fraud  was  charged,  it  was  proper  under  the  circum- 
stances to  bring  the  parties  before  a  court  of  equity, 
where  the  whole  subject  of  the  fraud  could  be  inves- 
tigated, rather  than  proceed  at  law.  and  attempt  to 
establish  it  before  a  Jury.  Henley  v.  Perkina,  6 
Gratt  616. 

Limitation  of  Jurisdiction— Adequate  Remedy  at  Law. 
—While  it  is  true  that  one  of  the  elementary  grounds 
of  jurisdiction  of  equity  courts  is  to  give  relief  in 
cases  of  fraud,  yet  this  J  urisdiction  does  not  extend  to 
all  possible  cases  in  which  the  commission  of  fraud 
may  be  involved.  Thus  where  the  party  can  have 
as  effectual  and  complete  a  remedy  at  law  as  in 
equity,  and  that  remedy  is  direct  certain  and  ade- 
quate, there  can  be  no  ground  to  resort  to  equity. 
Green  v.  Spaulding,  76  Va.  411;  Buck  v.  Ward,  97  Va. 
209,  88  S.  E.  Rep.  618;  Kane  v.  Virginia,  etc.  Co..  87 
Va.  329.  88  S.  E.  Rep.  687. 

Same— Defendant  Must  Be  Onllty  of  Decepthm.— 
Where  the  debtor  induced  his  surety  to  go  upon  a 
forthcoming  bond  by  representing  in  the  presence 
of  the  sheriff  that  the  amount  of  the  debt  is  one- 
seventh  of  the  real  amount  which  the  sheriff  does 
not  contradict  the  surety  is  not  entitled  to  relief  in 
equity  on  the  ground  of  deception,  as  the  creditor 
was  no  party  to  the  fraud,  and  the  sheriff  who  was. 
was  not  the  agent  of  the  creditor  in  taking  the 
bond.    Gordon  v.  Jeffrey,  2  Leigh  4ia 

A  court  of  equity  cannot  grant  relief  from  a  decree 
by  default  obtained  upon  a  false  return  on  the 
process  by  the  sheriff,  unless  such  false  return  was 
procured  or  induced  by  the  plaintiff,  or  he  can 
in  some  way  be  connected  with  the  deception. 
Preston  v.  Kindrick,  94  Va.  700,  87  S.  E.  Rep.  68& 

Jurisdiction  Sustained  Wherever  Person  Pound.— la 
cases  of  fraud,  trusts,  or  of  contract  the  Jurisdic^ 
tlon  of  a  court  of  equity  is  sustainable  wherever 
the  person  can  be  found,  although  lands  not  within 
the  Jurisdiction  of  the  court  may  be  affected  br  its 
decree.    Davis  v.  Morriss.  76  Va.  81. 

Defbnce  at  Law  Prevented  by  Prand.— Where  the 
plaintiff  in  an  action  at  law  prevents  the  defend- 
ant from  producing  an  adequate  defence  by  Us 
fraudulent  representations,  he  ought  to  be  relieToi 
in  equity.  Poindezter  v.  Waddy.  6  Munf.  4ia  8  Am. 
Dec.  749. 

Receipt  for  Money  and  Release  of  Deed  OMalnsd  Ir 
Praud.— Where  a  receipt  was  obtained  for  moaey 
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secured  by  a  deed  of  tmst,  and  a  release  of  the 
deed  was  also  gotten,  both  of  which  were  without 
consideration  and  a  fraud  on  the  beneficiaries,  a 
court  of  equity  has  Jurisdiction  to  annul  and  set 
aside  the  receipt  and  release,  and  havinff  taken 
Jurisdiction,  it  will  flxant  full  relief  in  the  case. 
Fleshman  v.  Hoylman,  27  W.  Va.  788. 

Pranduleiit  Satlstectloa  of  Judgineiit.— An  indorse- 
ment of  satisfaction  on  a  Judmnent  by  attorneys 
who  obtained  it,  may  be  cancelled  in  a  suit  by  them 
on  the  ffround  that  such  satisfaction  was  procured 
by  the  fraud  of  the  debtor,  or  by  mistake.  Hinrin- 
botham  ▼.  May.  90  Va.  28S.  17  S.  £.  Rep.  041. 

Prandnleat  Chmikglog  Order  of  Indorsen.— A  third 
endorser  endorses  a  note  on  the  faith  of  the  sol- 
vency of  a  prior  endorser:  on  a  renewal  of  the  note, 
the  order  of  endorsements  was  changed  without  the 
consent  of  the  former,  who  had  left  his  blank  en- 
dorsement with  the  makers  for  convenience  in 
renewinsr.  Equity  will  relieve  him  against  the  en- 
dorser who  should  have  proceeded  him.  Slairle  v. 
Bust,  4  Qratt.  274. 

Praodulent  Powcssioa  and  Destruction  of  Bonds  and 
Notes.— And  a  bill  which  allesres  that  the  defend- 
ants had  obtained  possession  of  certain  bonds  or 
promissory  notes  from  the  hands  of  the  a^ent  of 
the  plaintiff  by  means  of  false  and  fraudulent  rep- 
resentations with  the  design  to  cheat  and  defraud 
the  plaintiff,  and  had  destroyed  them,  shows  suffi- 
cient grounds  on  its  face  for  the  Jurisdiction  of 
chancery  for  fraud.    Campbell  v.  Lynch,  6  W.  Va.  17. 

Bill  Piled  to  Determine  Whether  Bond  Praadnlent  or 
Not— Under  circumstances  inducing'  suspicion  that 
a  bond  was  counterfeited  or  fraudulent,  upon 
a  bill  filed  by  an  executor,  relief  was  given  in  equity 
by  direcUnff  an  issue  to  try  whether  the  bond  in 
<inestion  was  the  deed  of  the  testator  or  not,  and  if 
so,  what  was  the  consideration:  and  this  notwith- 
standing the  trial  at  law  was  upon  the  plea  of  pay- 
ment put  in  by  counsel,  and  a  new  trial  moved  by 
the  complainant  was  refused,  it  being  alleged  in  the 
bill  that  the  complainant's  suspicions  of  fraud  were 
for  the  first  time  excited  on  the  trial  at  law,  and 
then  he  was  convinced  that  the  signature  of  his  tes- 
tator was  not  genuine,  which  conviction  was 
atrenffthened  by  other  circumstances,  some  known 
before  the  trial  and  some  afterwards.  West  v. 
Lfoffwood,  6  Munf.  401. 

Side  of  LwMl— Vendor  Entitled  to  Rellel.— A  vendor 
of  land  under  some  circumstances  is  entitled  to  re- 
lief on  account  of  a  fraudulent  concealment  of  facts 
by    the  vendee.    Armstead   v.  Hundley,    7  Oratt 

3nmo— Defective  Title— When  Vendee  Relieved.— 
Where  a  vendee  is  in  possession  of  land  under  a 
conveyance  with  general  warranty,  and  the  title 
has  not  been  questioned  by  suit  prosecuted  or 
threatened,  equity  will  not  relieve  the  vendee  from 
payment  of  purchase  money,  unless  he  can  show  de- 
fect in  title  which  the  vendor  fraudulently  misrepre- 
aented  or  concealed.    Beale  v.  Seiveley,  8  Leigh  668. 

Sano— Deficiency  In  Amount— Abatement  of  Price.— 
ISQUity  has  Jurisdiction  of  an  action  by  the  purchaser 
of  land,  based  on  fraud,  to  recover  back  part  of  the 
purchase  money  by  reason  of  the  tract  containing 
leas  land  than  it  was  sold  for.  Boschen  v.  Jurgens, 
fa  Va.  756,  24  S.  E.  Rep.  890;  Crisllp  v.  Cain,  19  W.  Va. 


Orant  of   Lands— Claimant  of  Prior   Bqulty— When 

Rolfeved.— After  a  grant  Is  issued,  any  one  claiming 
a  prior  equity  against  the  grantee  can  in  no  case 
UsLve  relief  In  equity  unless  upon  the  ground  of 


acttuU  fraud  in  the  acquisition  of  the  legal  title;  or 
unless  the  party  was  prevented  from  prosecuting  a 
caveat  by  fraud,  accident  or  mistake.  M'Clung  v. 
Hughes,  5  Rand.  458. 

5nme— Junior  Orant  Procured  by  Praud— Repeat— It 
was  held  in  Randolph  v.  Adams,  2  W.  Va.  519  (1868). 
that  unde!- 1  64.  ch.  112  of  the  Va.  Code,  that  where 
a  bill  charges  that  a  Junior  grant  was  procured  by 
fraud  and  stratagem,  it  is  sufficient  to  give  the 
court  Jurisdiction  to  repeal,  although  the  plaintiff 
has  the  elder  lesral  title  and  the  possession  has 
always  been  with  it 

Equity  Takes  Jurisdiction  When  Party  Prevented  by 
Prand  from  Prosecuting  Caveat.— Although  a  party 
may  be  let  into  a  court  of  equity,  on  grounds  which 
he  could  not  have  used  on  the  trial  of  a  caveat,  and 
which  in  fact  make  another  case,  or  upon  a  case 
suggesting  and  proving  that  he  was  prevented  by 
fraud  or  accident  from  prosecuting  his  caveat,  he  is 
not  to  be  sustained  in  a  court  of  equity  on  such 
grounds  as  were  or  might  have  been  broug^ht  for- 
ward on  the  trial  of  the  caveat.  Noland  v.  Crom- 
well, 4  Munf.  165. 

No  Reformation  In  Absence  of  Prand  or  Misrepresen- 
tation.—if  it  has  not  been  claimed  that  there  was 
any  fraud  or  misrepresentation  In  a  transaction,  it 
is  not  a  case  in  which  a  court  of  equity  will  correct 
the  paper,  so  as  to  conform  it  to  an  alleged  agree- 
ment between  the  parties.  Martin  v.  Lewis,  80 
Gratt.072. 

Por  Palse  Representation  of  Material  Pact.— A  false 
representation  of  a  material  fact,  constituting  an 
Inducement  to  a  contract,  on  which  a  purchaser  has 
a  riff ht  to  rely,  is  a  ground  for  a  rescission  in  equity, 
although  the  party  making  the  representation  was 
Ignorant  whether  It  was  true  or  false;  the  real  in- 
quiry is  whether  the  purchaser  believed  it  true, 
and  was  misled  by  it.  Lowe  v.  Trundle,  78  Va.  65; 
Grim  V.  Byrd,  82  Oratt  800;  Crump  v.  U.  S.  Min.  Co., 
7  Oratt.  852;  Linhart  v.  Foreman,  77  Va.  54a 

7.  AOdDBNT,  MiBTAKK  AND  SuBPBiSK.- See  mono- 
graphic not«  on  "Deeds"  appended  toFlottv.  Com., 
12  Oratt  564;  also,  subhead  6,  "Fraud,"  $upra. 

Clear  Proof  of  Mistake  Necessary.- A  court  of  equity 
will  relieve  against  a  mutual  mistake  of  law  as  well 
as  of  fact  when  such  mistake  is  established  by  clear 
and  convincing  proof,  and  the  rights  of  innocent 
third  parties  do  not  interfere.  Biffgs  v.  Bailey  (W. 
Va.),  88  S.  E.  Rep.  499;  Board  of  Trustees  v.  Blair. 
45  W.  Va.  812.  82  S.  E.  Rep.  208;  Shirley  v.  Rice,  79  Va. 
442:  Mauzy  v.  Sellars,  26  Oratt  641;  Watson  v.  Hoy, 
28  Oratt  668;  Yost  v.  Mallicote,  77  Va.  610;  Chapman 
V.  Perslnger,  87  Va.  681.  18  S.  B.  Rep.  549;  Major  v. 
Flcklin.  85  Va.  782,  8  S.  £.  Rep.  715;  Shen.,  etc.,  R.  Co. 
V.  Dunlop,  86  Va.  846, 10  S.  E.  Rep.  289;  Allen  v.  Yeater, 
17  W.  Va.  128;  Weidebusch  v.  Hartenstein,  12  W.  Va. 
760. 

Mistakes  in  Legal  Proceedings  or  Elsewhere.— it  is 
within  the  Jurisdiction  of  chancery  courts  to  cor- 
rect mistakes,  whether  they  occur  in  the  course  of 
legal  proceedinflTs  or  elsewhere.  Fore  v.  Foster,  86 
Va.  104,  9  S.  £.  Rep.  497. 

No  Relief  to  illstafce  of  Law.— A  court  of  equity 
will  afford  no  relief  to  a  mistake  which  was  a  mis- 
take of  law.  Zollman  v.  Moore,  21  Oratt  818,  and 
footnote. 

Reformation  and  Cancellation  of  Deeds,  etc,  for 
nistafce.— Equity  takes  Jurisdiction  to  reform  deeds, 
set  aside  compromises,  and  rescind  contracts,  on 
account  of  mutual  mistake.  Snyder  v.  Orandstaff, 
96  Va.  478,  81  S.  £.  Rep.  647;  Crisllp  v.  Cain,  19  W.  Va. 
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4S8;  Epes  ▼.  Williams,  89  Va.  794,  17  S.  E.  Rep.  286; 
Fudre  ▼.  Payne,  86  Va.  SOS,  10  S.  E.  Rep.  7. 
Mistake  ilust  Be  Distinct  from  Sense  of  Instrument 

—Equity  will  not  relieve  affainst  a  mistake  In  a 
written  instrument  unless  tbe  mistake  be  perfectly 
distinct  from  the  sense  of  tbe  instrument.  Jarrell 
V.  Jarrell,  27  W.  Va.  748. 

Mutmd  nistake  by  Grantor  and  Grantee.— A  mutual 
mistake  of  fact  of  a  grantor  and  of  a  grantee, 
wbetber  it  was  a  mistake  as  to  tbe  factors  entering 
into  tbe  calculation,  or  as  to  tbe  mode,  process  or 
result  tbereof.  is  one  of  tbe  original  grounds  of 
equity  jurisdiction  to  so  amend  as  to  do  Justice  to 
all  concerned,  and  to  place  tbem  as  nearly  as  prac- 
ticable in  ttatu  QUO.   Massie  y.  Heiskell,  80  Va.  789. 

Failure  to  Defend  at  Law  Result  of  Accident,  etc— 
Belief  will  always  be  granted  in  equity  when  tbe 
failure  to  defend  at  law  was  because  of  tbe  acts  of 
tbe  opposite  party,  or  was  tbe  result  of  fraud,  acci- 
dent, surprise,  or  some  otber  adventitious  circum- 
stance beyond  tbe  control  of  tbe  party  complaining. 
Dey  V.  Martin,  78  Va.  1 ;  Holland  y.  Trotter,  2i  Oratt. 

141. 

Error  off  Law  by  Arbitrators.- A  court  of  equity 
alone  bas  Jurisdiction  to  correct  an  error  of  law 
made  by  arbitrators  witb  respect  to  tbe  time  wben 
tbe  statute  of  limitations  will  cease  to  run;  and  if 
tbe  executor  declines  to  oppose  tbe  confirmation  of 
tbeir  report,  tbe  next  of  kin  may  maintain  tbe  suit. 
Moore  v.  Luckess,  28  Gratt.  160. 

Decree  for  Sale  of  Land  Due  to  Mistake.— Equity  will 
set  aside  and  annul  or  correct  a  decree  for  tbe  sale 
of  land,  wbicb  is  tbe  result  of  a  mistake  In  tbe  de- 
scription of  tbe  land.  Baxter  y.  Tanner,  85  W.  Va. 
60.  12  S.  E.  Bep.  1094. 

Mistake  In  Estimated  Quantity  of  Land  Sold.— Tbe 
principles  upon  wbicb  equity  gives  relief  in  cases  of 
excess  and  deficiency  in  tbe  estimated  quantity  upon 
a  sale  of  lands,  is  tbat  tbere  is  a  mistake.  Nicbols 
V.  Cooper,  3  W.  Va.  847. 

Wbere  parties  contract  for  tbe  payment  of  a  gross 
sum  for  a  contract  of  land  upon  an  estimate  of  a 
given  quantity,  wbicb  influences  tbe  price,  if  any 
mistake  occurs,  wbicb  if  understood  at  tbe  time 
would  bave  prevented  tbe  contract,  or  bave  varied 
its  terms,  equity  will  give  tbe  required  relief.  Yost 
V.  Mallicote,  77  Va.  6ia 

Accidental  Mistake  In  Printing  Record  In  Chancery 
Cause.— A  will  is  construed  by  tbe  court  of  appeals, 
but  by  some  accidental  mistake  in  printing  tbe 
record  a  provision  tberein  is  cbanged.  A  court  of 
equity  bas  jurisdiction  on  tbe  ground  of  accident  to 
correct  tbe  error  of  tbe  court  of  appeals,  and  estab- 
lisb  tbe  true  will.    Byrne  v.  Edmonds,  28  Gratt  800, 

and  fooUnoU. 

Judicial  Sale  Set  Aside  for  Mistake*  Surprise,  etc.— It 
may  be  safely  laid  down  as  a  general  rule  tbat  after 
a  Judicial  sale  bas  been  absolutely  confirmed  by  tbe 
court  wbicb  orders  it  it  will  not  be  set  aside  except 
for  fraud,  mistake,  surprise,  or  some  otber  cause  for 
wbicb  equity  would  give  relief  if  tbe  sale  bas  been 
made  by  tbe  parties  in  interest  instead  of  by  tbe 
court  Va.,  etc.,  Ins.  Co.  v.  Cottrell,  86  Va.  887. 9  S.  E. 
Bep.  182;  Berlin  v.  Melborn,  75  Va.  689. 

Will  Executed  by  MIsUke.— Equity  bas  Jurisdiction 
of  an  issue  of  devisavU  vel  non  to  set  aside  a  will  on 
tbe  ground  tbat  it  was  executed  by  mistake.  Coucb 
V.  Eastbam,  27  W.  Va.  796.  For  a  full  discussion  of 
tbis  issue,  see  Dower  v.  Seeds,  88  W.  Va.  118. 

Awards  Set  Aside  for  Accident,  Mistake,  etc— Courts 
of  equity  bave  always  bad  and  exercised  Jurisdic- 
tion to  interfere  to  set  aside  awards  for  fraud. 


accident  partiality,  misconduct  or  mistake  of  arbi- 
trators. Wbeeling  Qas  Co.  v.  City  of  Wbeeling.  5  W. 
Va.448. 

Decree  by  Surprise.— A  bill  of  Injunction  will  Ue  to 
restrain  proceedings  on  a  decree  obtained  by  sur- 
prise. Callaway  v.  Alexander,  8  Lielgb  114.  81  Am. 
Dec.  64a 

Penal  Obligation  Given  hy  Mistake  for  Prmnissoffy 
Note.— A  firm  borrows  a  sum  of  money,  and  bj 
mistake  tbe  partner  executing  tbe  transaction 
makes  a  penal  obligation  instead  of  a  promiasory 
note.  Altbougb  at  law  tbe  remedy  would  only  be 
against  tbe  partner  wbo  executed  it  yet  equity  bas 
Jurisdiction  to  correct  tbe  mistake,  and  bold  all  tbe 
partners  bound  as  if  tbere  was  no  seal.  Gait  v. 
Calland,  7  L.eigb  604. 

Mistake  of  3crlveoer.— A  mistake  of  tbe  scrivener 
in  drawing  a  deed,  wbetber  of  law  or  fact  will  be 
corrected  by  a  court  of  equity,  even  against  bona 
Jtde  creditors  of  tbe'grantor.  Alexander  v.  Newtoo, 
2  Gratt  266.  See  Penny  backer  v.  Laidley.  88  W.  Va. 
624,  11  S.  E.  Bep.  89 ;  Weldebuscb  v.  Hartenstein. 
18  W.  Va.  760. 

Cause  Fully  Heard  In  Law  Court- Where  brtarter^ 
ence  by  Equity.— Wbere  a  cause  baa  been  once  folly 
beard  and  decided  in  a  court  of  common  law, 
baving  competent  Jurisdiction  of  tbe  case,  a  court 
of  equity  ougbt  not  to  interfere  unless  fraud  or 
surprise  be  suggested  and  proved,  or  some  material 
adventitious  circumstance  bas  arisen,  wbicb  could 
not  bave  been  foreseen,  or  guarded  against  Fen- 
wick  V.  M'Murdo,  9  Munf .  244. 

Payment  of  Money  by  Mistake.— A  court  of  equity 
bas  Jurisdiction  to  decree  tbe  repayment  of  money 
paid  by  mistake,  notwltbstanding  tbe  plaintlfTs 
remedy  by  assumpsit  for  money  bad  and  received. 
Wilkins  V.  Woodfln,  6  Munf.  188. 

Evidence  of  Juror  in  Jury  Room— Mistnica  or  Sur» 
prise.— An  executor  being  sued  on  a  bond,  was 
advised  by  bis  counsel  to  rely  upon  presumption  of 
payment  and  be  neglected  to  use  additional  testl' 
mony  believing  sucb  defence  sulllcient  but  bi 
consequence  of  evidence  given  by  one  of  tbe  Jnrocs 
in  tbe  Jury  room,  a  verdict  was  found  against  bim. 
He  moved  for  a  new  trial  but  it  was  denied  bim. 
He  afterwards  obtained  a  new  trial  by  applying  to 
a  court  of  equity,  on  tbe  ground  of  mistake  or  acci- 
dent   Price  V.  Fuqua,  4  Munf.  6&. 

Relleff  by  Surety  from  Raised  Bond— 5arprtsti— m 
giving  notice  on  a  fortbcoming  bond,  tbe  sberifi 
acts  as  agent  of  tbe  creditor,  wbo  is  not  entitled  to 
tbe  benefit  of  any  fraud  committed  by  tbe  Sbertff 
in  relation  tbereto  ;  and  wbere  a  surety  was  in- 
duced by  tbe  fraud  of  tbe  principal  to  sign  a  bond, 
tbe  amount  of  wbicb  was  afterwards  raised  to  a 
greater  sum  tban  tbe  sberiff  stated  would  be  tbe 
amount  tbe  surety  was  entitled  to  relief  in  equity 
on  tbe  ground  of  surprise,  but  only  on  terms  that 
be  sbould  pay  tbe  amount  for  wbicb  be  really  In- 
tended to  bind  bimself  as  surety.  Gordon  v.  JefCery. 
2  Leigb  410. 

Mistake  In  Title— Where  No  AgreeoMOt  for  Warranty 
of  Title.— A  mistake  in  respect  to  tbe  title  to  land, 
is  no  ground  for  equitable  relief  to  a  purcbaser. 
wbere  be  purcbaaes  witbout  any  agreement  for  a 
conveyance  witb  warranty  of  title.  Sutton  v.  Sut- 
ton, 7  Gratt  884,  56  Am.  Dec.  100. 

8.  Bbvobmation  and  CAiicsZi[«ATiOH.— See  moa> 
ograpbic  noUon.  "Deeds**  appended  to  Flott  v.  Oont. 
12  Gratt  M4  ;  also,  subbead  6,  "Fraud,"  supru. 

Oeneral  Jurisdiction.— Equity  bas  Jnrladlctloo  t» 
reform  written  instruments  in  two  well-defined 
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classes  or  cases  only :  (1)  Where  there  has  been 
an  innocent  omission  or  insertion  of  a  material 
stipulation,  contrary  to  the  intention  of  both  par- 
ties, and  under  a  muinal  mistake  ;  and  (9)  where 
there  has  been  a  mistake  of  one  party  accompanied 
by  fraud  or  inequitable  conduct  of  the  remaining 
parties.  Shen.,  etc.,  B.  Oo.  v.  Dunlop,  86  Va.  846, 10 
S.  E.  Rep.  289 ;  Donaldson  ▼.  Levlne.  98  Va.  478,  SB 
S.  E.  Rep.  541 :  Meade  ▼.  Norfolk,  etc..  R.  Oo..  89  Va. 
996. 16  S.  E.  Rep.  497. 

nistake  of  Draftoouin.— There  is  no  question  of  the 
power  of  a  court  of  equity  to  correct  and  reform  a 
contract  or  a  written  instrument  between  livinff 
parties,  and  for  a  valuable  consideration,  for  the 
proved  or  admitted  mistake  of  the  draftsman. 
White  V.  Campbell.  80  Va   180. 

Defective  Antenuptial  Affreement— Prrad  or  fllstake. 
—An  antenuptial  agreement  between  a  husband  and 
his  wife  for  the  purpose  of  settliuff  upon  the  wife*8 
sister  a  sum  of  money  out  of  her  personal  estate, 
was  drawn  by  the  husband,  and  afterwards  turns 
outuot  toamount  toasriftnor  intercept  the  mari- 
tal rifirhts.  Whether  this  defect  proceeded  from 
fraud  or  mistake  equity  will  correct  the  instrument 
Brown  v.  Bonner,  8  "Leigh  1. 

Undue  laftuence  by  Father  on  Daugrhter.— On  the 
flToond  of  undue  influence,  a  court  of  equity  will 
grant  relief  to  a  daughter,  by  vacating  and  setting 
aside  a  deed  to  her  father,  which  was  without  con- 
sideration, and  was  obtained  in  a  situation  of  a 
sudden  surprise,  without  the  presence  or  advice  of 
friend  or  counsel:  when  she  was  rendered  wholly 
unable  to  exercise  a  consenting  mind,  by  the  undue 
influence  of  her  father  and  of  his  attorney  and 
atrent,  who  pressed  her  with  importunity  and 
strong  persuasion,  and  assurances  that  she  would 
be  otherwise  provided  for  and  would  not  lose  any- 
thing by  it.  and  that  it  would  be  best  for  her  to 
make  the  property  back  to  her  father  as  it  was 
threatened  to  be  burned:  under  the  compulsion  of 
which  she  hastily  and  inconsiderately  executed  the 
deed,  to  which  she  had  been  already  most  power- 
fully moved  and  induced  by  the  distress  and  suf- 
fering of  her  aged  father,  occasioned  by  the 
reproaches  and  remonstrances  and  interference  of 
his  son-in-law  and  his  other  daughter.  Davis  v. 
Strange,  86  Va.  798. 11  S.  E.  Rep.  406. 

9.   UiLSGAL    COKTRACTS    AND    TllANSACTIOirS.— See 

monographic  noU  on  "Fraudulent  and  Voluntary 
Conveyances'*  appended  to  Cochran  v.  Paris,  il 
Oratt.  848:  also,  subhead  6,  "Fraud,"  tupra. 

No  Relief  to  Parties  In  Pari  Ddlcto.— Where  the 
parties  to  a  transaction  are  in  pari  delicto,  a  court 
of  equity  will  leave  them  where  it  finds  them,  and 
will  not  grant  relief  at  the  suit  of  one  against  the 
other.  George  v.  Curtis,  45  W.  Va.  1,  80  S.  E.  Rep.  69: 
Jeffries  v.  Southwest  Imp.  Co.,  88  Va.  86B,  14  S.  E. 
Rep.  661. 

SaoM— Compoaiidinff  a  Felony.— Equity  will  not  en- 
tertain a  bill  to  cancel  a  note  and  mortgage  given 
under  an  agreement  to  compound  a  felony  or  stifle 
its  prosecution,  as  the  parties  are  in  pari  delicto. 
Rock  V.  Mathews,  86  W.  Va.  681, 14  S.  E.  Rep.  187, 14 
L..  R.  A.5(n. 

Same— Aiding  Fekm  to  Escape.— It  is  well  settled 
that  where  a  contract  grows  immediately  out  of, 
and  is  connected  with  an  illegal  or  immoral  act,  a 
court  of  equity  will  not  render  any  aid  to  enforce  it. 
So  when  a  contract  is  made  for  the  sale  of  real  es- 
tate at  a  very  low  price,  to  enable  the  seller  to 
leave  the  state  to  avoid  a  prosecution  for  a  felony, 
no  aid  win  be  given  in  equity  to  enforce  this  con- 


tract on  behalf  of  the  purchaser,  Dodson  v.  Swan, 
2  W.  Va.  511 :  Wilson  v.  Spencer.  1  Rand.  76. 

Same— Contract  Payable  In  Confederate  iloaey.— It 

was  held  in  Brown  v.  Wylie,  2  W.  Va.  602.  98  Am.  Dec. 
781,  that  a  court  of  equity  would  not  lend  its  aid  to 
enforce  the  payment  of  the  purchase  money  for 
land,  which  by  the  contract  of  sale  was  payable  in 
Confederate  money:  that  it  would  not  decree  a 
sale  of  the  land  for  the  purpose  nor  order  the  con- 
tract canceled,  but  would  leave  the  parties  in  pari 
delicto. 

Same— Bond  a  Blind  to  ladooe  Innocent  Parties  to 
Buy  Patent— If  there  was  an  understanding  be- 
tween the  parties  that  the  bond  of  one  to  the  other 
was  to  have  no  validity,  but  was  to  be  used  as 
a  blind  by  which  to  induce  others  to  buy  patent 
rights,  then  palpable  fraud  was  attempted  to  be 
perpetrated  upon  innocent  strangers,  which  can- 
not be  upheld  in  a  court  of  equity;  and  the  parties 
being*  in  pari  delicto,  the  complainants  are  not  en- 
titled to  relief,  for  in  such  case  potior  est  conditio 
defendentis.  Barnett  v.  Bamett.  83  Va.  504,  2  S.  E. 
Rep.  788. 

Same— Contract  In  Prand  of  Creditors.- It  is  a  well- 
established  rule  of  courts  of  equity  not  to  assist  one 
wrongdoer  against  another.  This  rule  is  more 
frequently  invoked  in  cases  of  contracts  entered 
into  in  fraud  of  the  rights  of  creditors  and  other 
persons.  It  will  not  compel  its  execution  or  decree 
its  cancellation  while  the  agreement  Is  executory, 
and  it  will  not  set  it  aside  and  restore  the  property 
fraudulently  conveyed  after  the  agreement  has 
been  executed.    Helsley  v.  Fultz,  76  Va.  671. 

5ame— Grantor  In  Fraudulent  Conveyance  Entitled  to 
No  Relief.— Where  property  is  fraudulently  conveyed 
for  the  purpose  of  hindering  and  delaying  creditors, 
except  under  very  peculiar  circamstances.  the 
frrantor  cannot  maintain  a  bill  in  equity  to  rescind 
the  contract  Both  grantor  and  grantee  being 
generally  in  pari  dtfttcto,  neither  is  entitled  to  come 
into  equity.  James  v.  Bird.  8  L«igh  510,  81  Am.  Dec. 
668. 

Same— Money  Paid  under  Contract  Cannot  Be  Recov- 
ered.—Where  a  ptoin/i/Tln  equity  sues  to  take  adv€ui- 
taoe  of  a  contract  found  to  be  fraudulent,  he  is  not 
to  be  sustained  even  to  recover  back  money  paid  on 
such  contract,  but  ought  to  be  left  to  his  remedy  at 
law.    Sims  V.  Lewis.  5  Munf .  89. 

Frandalcnt  Conveyance— Salt  hy  Creditor— Former 
and  Later  Doctrines.— A  creditor  at  large,  not  having 
obtained  judgment  or  decree  against  his  debtor, 
cannot  resort  to  equity  to  set  aside  a  fraudulent 
conveyance  of  his  debtor,  though  interference  of 
the  court  be  also  prayed  to  prevent  a  sale  or  re- 
moval of  the  subject,  and  though  the  subject  be 
equitable  estate  not  liable  to  execution.  Tate  v. 
Liggat,  8  Leigh  84;  Kelso  v.  Blackburn,  8  Leigh  899. 

In  the  later  case  of  Tuft  v.  Pickering,  88  W.  Va. 
880  (1886),  citing  Watklns  v.  Wortman,  19  W.  Va.  78, 
it  was  decided  that  by  the  provisions  of  sec.  8  of  ch. 
188  of  the  Code  it  was  expressly  provided  that  a 
creditor  shall  not  be  required  to  obtain  a  judgment 
at  law  before  proceeding  in  equity  to  set  aside  a 
fraudulent  conveyance,  but  that  he  might  proceed 
in  the  first  instance  on  a  mere  legal  demand  and 
obtain  relief  b;r  s«>tting  it  aside  and  subjecting  the 
property  conveyed  to  the  satisfaction  of  his  debt 

Same— Injunction- Lien  Ascertained  and  Enforced.— 
A  court  of  equity  has  jurisdiction  by  Injunction  to 
restrain  a  defendant  from  disposing  of  property  in 
fraud  of  creditors,  and  to  ascertain  and  enforce  the 


627 


8  QRATT. 


VntozNiA  Rbports,  Annotatbo. 


lien  of  the  complainant  upon  the  property.  Morri- 
son v.  WilkinBon,  1  Va.  Dec.  77S.  17  S.  E.  Rep.  787. 

Same— Orsator  and  Qrantee  Out  of  State.— A  cred- 
itor at  larffe  may  maintain  a  suit  in  equity  to  set 
aside  as  f randulent  a  deed  conveying  real  estate 
made  by  the  debtor,  where  both  the  debtor  and  his 
grantee  live  and  are  ont  of  the  commonwealth. 
Peay  v.  Morrison,  10  Oratt  149. 

Sana— After  Elegit  Levied  on  Land.— An  elegit  is 
levied  on  the  land  of  the  debtor  but  the  moiety  is 
not  set  out  by  metfes  and  bounds,  and  possession 
is  not  delivered  to  the  creditor.  The  debtor 
makes  a  conveyance  of  the  land  to  third  persons 
and  afterwards  the  elegit  and  return  are  quashed. 
The  creditor  flies  a  bUl  Impeaching  the  conveyance 
as  fraudulent  and  It  is  held  that  equity  has  Juris- 
diction to  entertain  the  suit    Claiborne  v.  Gross,  7 

I^lgh  881. 

S^Bi9_No  Attachment  In  Equity  on  Sole  Ground  of 
Nonresident— Must  Be  Proof  of  Intent  to  Make  Fraudu- 
lent Conveyance.— Section  8964  of  the  Va.  Code  pro- 
vides that  a  court  of  equity  has  no  Jurisdiction  to 
enforce  by  attachment  a  claim  to  a  debt  not  payable, 
where  the  only  ground  is  that  the  defendant  is  a 
foreign  corporation  and  has  estate  or  debts  owing 
to  it  within  the  county  or  corporation  where  the 
suit  is  brought  It  is  essential  to  its  Jurisdiction 
that  there  be  proof  of  an  intent  to  convey  Its 
property  in  order  to  hinder,  delay  or  defraud  the 
plaintiff.    Wlngo  v.  Purdy,  87  Va.  478, 12  S.  B.  Rep.  9T0. 

Sane-Conversion  of  Property  by  Defendant  In  Poa- 
sesalon.— A  suit  in  chancery  properly  lies  against  a 
defendant  who  claiming  title  under  a  deed  alleged 
to  be  fraudulent  has  taken  possession  of  and  con- 
verted to  his  own  use  sundry  articles;  the  plaintiff 
praying  the  court  to  set  aside  such  fraudulent  deed, 
and  compel  the  defendant  to  render  Just  account  of 
the  property  so  wrongfully  taken  and  to  pay  the 
value  thereof  to  the  plaintiff.    Cocke  v.  Harrison,  0 

Munf .  184. 
Deed  of  Trust  to  Secure  Creditors— Fraud  by  Two  on 

Others.— A  deed  of  trust  to  secure  creditors  requires 
them  to  si^rnify  their  accepunce  by  signing  It  within 
thirty  days,  and  to  release  the  debtor.  The  cred- 
itors being  dissatisfied  with  ite  provisions  airree 
between  themselves  and  the  debtor  that  they  will 
not  sign  it  but  two  of  them  nevertheless  sign  it 
within  the  thirty  days  with  the  avowed  purpose  that 
it  Is  for  the  benefit  of  all.  Afterwards  one  of  them 
comes  into  equity  to  enforce  the  deed  for  the  bene- 
fit of  himself  and  the  other  signer.  A  court  of  equity 
will  not  entertain  his  suit    Phlppen  v.  Durham,  8 

Oratt  467. 
QanMIng  Transactlona-Partnershlpa  Will  Not  Be 

Settled.— A  court  of  equity  will  not  lend  its  aid  for 
the  settlement  and  adjustment  of  a  gambling  part- 
nership. Nor  will  it  give  relief  of  any  kind  to  one 
partner  against  the  other  founded  uiK>n  transac- 
tions arising  out  of  such  partnerships.  Watson  v. 
Fletcher.  7  Gratt  1. 

Sane— Bond  for  Money  Lost.— Where  a  bond  was 
given  to  secure  money  for  the  purpose  of  gambling, 
and  was  therefore  void  under  the  statute  airalnst 
gaming,  equity  will  not  grant  relief  in  a  suit  brought 
on  such  a  bond.    Pope  v.  Towles,  S  H.  &M.  47. 

Contract  by  Slave.— Although  a  contract  has  been 

fully  performed  on  the  part  of  a  slave  between  him 

and  his  master,  it  is  not  competent  for  the  court  of 

chancery  to  enforce  it    Stevenson  v.  Singleton,  1 

Leigh  78. 
Fraudulent  Release  of  Mortgage— Restoration  of  Uen 

and  Sale.— A  release  in  equity  procured  by  fraud 


and  misrepresentation  will  be  vacated  in  equity, 
and  the  mortgage  Hen  restored,  and  the  property 
will  be  decreed  and  sold  for  the  payment  of  the 
mortgagee.  Poore  v.  Price,  6  Leiffh  S8L  27  Am.  Dec 
668. 

Fraudulent  Acknowledgnaat  of  Olft  —A  bill  for  re- 
lief affalnst  a  writing  purporting  an  acknowledg- 
ment of  a  gift  of  property  by  the  complainant  to  the 
defendant  on  the  ground  of  its  having*  been  ob- 
tained by  fraud,  presented  a  proper  case  for  equita- 
ble Jurisdiction,  though  a  suit  at  law,  founded  upon 
such  wrlttnff,  might  be  defeated  without  coming 
Into  equity.    Johnson  v.  Hendley,  5  Munf.  210. 

Illesal  Contract  of  Board  of  Education.— A  court  of 
equity  has  Jurisdiction  of  a  suit  by  taxpayers  of  a 
school  district  to  set  aside  a  contract  made  by  the 
board  of  education  when  the  same  Is  illegal,  and 
creates  a  debt  to  be  paid  out  of  the  school  money  ot 
any  subsequent  year:  there  being-  no  other  ade- 
quate remedy.  Honaker  v.  Board  of  Education,  tt 
W.  Va.  170.  24  S.  E.  Bep.  544. 

Ulegal  Tax  Deed  Set  Aside.— A  court  of  equity  baa 
Jurisdiction  to  set  aside  an  illegal  tax  deed.  Simp- 
son V.  Edmlston.  28  W.  Va.  ffTb;  Forqueran  v.  Don- 
nally,  7  W.  Va.  114:  Jones  v.  Dlls,  18  W.  Va.  7»:  Orr 
V.  Wiley.  19  W.  Va.  18a 

Collusive  Confession  of  Judgment —Land  is  con- 
veyed with  general  warranty  of  title,  and  a  subae- 
quent  grantee  is  evicted.  It  is  agreed  between  the 
latter  and  his  grantor  that  the  grantee  shall  bring' 
an  action  at  law  for  the  benefit  of  both:  but  the 
grantee  accepts  a  collusive  confession  of  Judgment 
for  the  amount  of  his  loss.  The  grantor  is  entitled 
to  relief  In  equity  affainst  the  first  grantor  for  the 
balance  due  from  him  on  his  covenant  Jackson  v. 
Turner,  6  Leigh  119.  See  generally,  monographic 
note  on  "Judgments  by  Confession'*  appended  to 
Richardson  v.  Jones,  12  Gratt  68. 

Wrongful  Conveyance  at  Tax  Sale.— Where  the  land 
of  the  plaintiff  has  been  wrongfully  conveyed  to  a 
purchaser  at  a  tax  sale,  a  court  of  equity  has  Juris- 
diction at  the  suit  of  the  owner  in  possession  to  set 
aside  the  deed  which  has  been  recorded.  Carroll  v. 
Brown,  28  Oratt  791. 

Illegal  Act  of  Offloer-li||unctlons.— Equity  has  juris- 
diction to  enjoin  illeflral  acts  of  an  officer  attempted 
to  be  done  colore  officii^  and  to  enjoin  actions  under 
an  invalid  requirement  Blanton  v.  Southern,  etc. 
Co.,  77  Va.  886:  Ooddln  v.  Crump,  8  Leigh  120;  Bull  v. 
Read,  18  Oratt  78:  Eyre  v.  Jacob,  14  Oratt  4SS;  Redd 
V.  Supervisors,  81  Oratt  697. 

Unauthorised  Tax— Collection  by  hunldiMi  Corpora- 
tion Enjoined.— The  Jurisdiction  of  a  court  of  equity 
to  restrain  a  municipal  corporation  and  its  officers 
from  levying  and  collecting  an  unauthorised  tax.  or 
from  creating  an  unauthorized  debt  upon  the  appli- 
cation of  one  or  more  taxpayers  of  the  corpora- 
tlon,  who  sue  for  the  benefit  of  themselves,  and  all 
others  similarly  situated,  is  too  well  settled  to  admit 
of  dispute.  Lynchburg,  etc.,  R.  Co.  v.  Dameron,  9ft 
Va.  546,  28  S.  E.  Rep.  951:  Bull  v.  Read.  IS  Oratt  7B: 
Eyre  v.  Jacob,  14  Oratt  428;  Read  v.  Supervisors,  a 
Oratt.  086:  Roper  v.  McWhorter,  77  Va.  214. 

In  Violation  of  Law  for  PuMlc  Oood— ProhlMtad.-A 
court  of  equity,  as  well  as  a  court  of  law,  will  inter* 
fere  to  prohibit  the  effect  of  contracts,  made  in 
violation  of  laws  enacted  for  the  public  good. 
Wilson  V.  Spencer.  1  Rand.  76. 

10.  Trusts  and  Tbust  Pbopsbtt. 
Case  Involving  Trust— Defence  at  Law.— In  a  case  in- 
volving trust  and  confidence,  in  which  it  appears 
reasonable  to  allow  the  complainant  the  benefit  of 
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the  defendant's  oath,  relief  may  be  given  in  eanlty, 
altlioQffb  tbe  party  nerlected  to  make  the  proper 
defence  at  law.    Spencer  y.  Wilson,  4  Munf.  ISa 

Bofordoff  Trast— A  coort  of  equity  will  take  Jnrls- 
diction  of  a  trust,  which  is  created  by  a  wife  joininr 
her  husband  in  the  conveyance  of  her  land  on  con- 
dition that  the  proceeds  be  applied  to  the  payment 
of  a  debt  binding'  her  children's  land,  and  will  en- 
force It  against  the  husband,  although  the  bonds 
for  said  proceeds  were  made  payable  to  him. 
Barnes  v.  Traf  ton.  80  Va.  684, 

Charitable    BeqaMts—Oaoeral    JurisdlctiMi.— The 

general  Jurisdiction  of  chancery  embraces  all  ques- 
tions arising  upon  legal  bequests  for  charitable 
uses  or  otherwise,  and  if  any  error  is  committed  in 
such  case,  it  is  an  error  in  the  exercise  of  Jurisdic- 
tion, not  in  the  assumption  of  an  unauthorised  Juris- 
diction. Elcan  v.  Lancasterian  School,  2  P.  &  H.  68. 
The  original  doctrine  in  Virginia  in  regard  to  the 
jurisdiction  of  chancery  courts  over  charitable 
bequests,  as  laid  down  in  Gallego  v.  Attorney  Gen- 
eral. 8  Leigh  460,  24  Am.  Dec.  060,  which  was  appar- 
ently overruled  by  some  dicta  in  the  cases  of  P.  Epis- 
copal E.  Soc.  V.  Churchman,  80  Va.  718,  and  Trustees 
T.  Outhrie,  80  Va.  126. 10  S.  E.  Rep.  818,  has  been  re- 
affirmed in  the  recent  case  of  Fi&eld  v.  Van  Wyck, 
94  Va.  667,  27  S.  E.  Rep.  440.  According  to  the  pres- 
ent doctrine,  charitable  bequests  which  were  too 
vague  to  be  claimed  by  those  for  whom  the  benefi- 
cial interest  was  intended,  could  not  independent 
of  the  statute  48  Elizabetb,  be  sustained  by  couru  of 
equity  in  England;  and  that  statute  if  it  ever  ex- 
isted in  Virginia  was  repealed  in  17B2,  with  the 
result  that  charitable  bequests  cannot  be  estab- 
lished by  courts  of  equity  in  this  state,  except  so 
far  as  they  are  made  certain  by  statutory  provi- 
sions, which  are  very  limited.  With  the  exception  of 
the  two  cases  mentioned  above,  the  early  doctrine 
first  established  in  tbe  case  of  Attorney  General 
and  Gallego.  decided  in  1882,  has  been  followed  by  a 
long  and  unbroken  line  of  decisions.  See  Seabum 
V.  Seabum.  16Gratt  428;  Brooke  v.  Shackle  tt,  18 
Gratt  801:  Kelly  v.  Love,  20  Gratt  194;  Janey  v. 
Latane,  4  Leigh  827;  Literary  Fund  v.  Dawson,  1 
Rob.  408;  Bible  Soc.  v.  Pendleton.  7  W.  Va.  70:  Knox 
V.  Knox,  9  W.  Va.  124;  Carskadon  v.  Torreyson,  17  W. 
Va.  48;  Brown  v.  Caldwell,  28  W.  Va.  187;  Wilson  v. 
Perry,  29  W.  Va.  109,  1  S.  E.  Rep.  80& 

The  doctrine  of  P.  Episcopal  Soc.  v.  Churchman, 
80  Va.  718,  and  Trustees  v.  Guthrie.  86  V a.  126.  10  S. 
E.  Rep.  818,  which  cases  followed  the  case  of  Vidal 
▼.  Glrard,  2How.  (U.  S.)  127,  is  that  the  Jurisdiction 
of  chancery  to  enforce  charitable  bequests  did  not 
depend  upon  the  statute  of  48  Elizabeth,  but  that 
those  courts  had  that  Jurisdiction  at  common  law: 
that  that  statute  was  local  to  England,  and  was 
never  in  force  in  Virginia,  and  that  if  its  operation 
was  in  some  respects  general,  it  was  not  repealed 
by  the  act  of  1798,  but  was  preserved  by  the  saving 
clause  of  that  act  in  those  respects.  And  in  any 
event  that  the  act  of  1889,  validated  and  made 
enforceable  gifts  for  such  purposes,  subject  to 
certain  restrictions.  See  monographic  note  on 
"Charities'*  appended  to  Kelly  v.  Love.  20  Gratt 
124. 

Legal  Cialm  against  Pnnperty  In  Tnitteas'  Name.— 
A  court  of  equity  will  not  under  its  general  powers 
of  administering  trusts,  enforce  a  mere  legal 
demand  for  work  and  labor  done  on  property  stand- 
ing in  the  name  of  the  trustees.  Clark  v.  Oliver.  91 
Va.  421. 22  S.  E.  Rep.  176. 


Clalflu  to  PerM»al  Property— Trustees  Cialoilag 
under  Trust  Deed.— Courts  of  law  afford  an  adequate 
remedy  for  settling  claims  to  personal  property 
which  possess  no  jtretium  tifftcHonU,  and  equity  will 
not  take  Jurisdiction  of  the  case,  although  one  of 
the  parties  be  a  trustee  claiming  the  property  under 
a  trust  deed.  Moore  v.  Steelman,  80  Va.  881;  Shep- 
pards  V.  Turpiu,  8  Gratt  878. 

Trustees  No  laterlsreiioe  with  Bxerdse  of  Dlscre- 
ttonary  Trust  —Where  a  trust  is  discretionary,  or  one 
of  personal  confidence,  a  court  of  equity  has  no 
Jurisdiction  to  interfere  with  its  exercise  by  the 
trustee  so  long  as  he  acts  in  good  faith,  and  cannot 
execute  it  nor  can  any  trustee  appointed  by  it  in 
his  place  do  sa  Dillard  v.  DiUard,  97  Va.  484,  84  S. 
E.  Rep.  00:  Cowles  v.  Brown,  4  Call  477;  Cochran  v. 
Parish,  11  Gratt  848.  See  tkoU  appended  to  Read  v. 
Patterson  CN.  J.),  6  Am.  St  Rep.  877,  as  to  controlling 
discretion  of  trustee. 

SsMie  Supervisory  Power  over.— Whenever  neces- 
sary, equity  will  compel  a  trustee  to  perform  his 
duty,  or  will  disregard  the  omission  of  that  duty, 
under  the  rule  that  "equity  will  consider  done  which 
in  good  conscience  ought  to  be  done.'*  Atwood  v. 
Shen..  etc..  R.  Co..  86  Va.  900.  9  S.  E.  Rep.  748. 

Acourtof  equity  has  Jurisdiction  when  its  aid  is 
invoked  to  instruct  a  trustee  how  to  execute  a  trust 
and  to  determine  whether  the  purpose  and  prayer 
of  the  bill  could  be  effectuated  by  the  trustee.  Trust 
estates,  and  especially  those  in  which  infants  and 
married  women  are  interested,  are  peculiarly 
within  the  cognisance  and  control  of  chancery* 
Christian  v.  Worsham,  78  Va.  100;  Faulkner  v. 
Davis,  18  Gratt  077. 

Same— ReuMval  aud  Substltntlea.— A  court  of  equity* 
independent  of  sec.  8  of  ch.  274,  Code  1878,  as 
amended  by  Acts  of  1874-76,  p.  488,  and  I  8  of  ch.  166 
of  the  Code  1878,  as  amended  by  the  Acts  1874,  pp. 
884H^  had  ample  authority  to  remove  trustees  in 
deeds  of  trust  to  secure  creditors,  and  to  substitute 
others  in  their  places.  In  doing  so  the  court  but 
exercises  the  ordinary  powers  of  a  court  of  equity 
touching  the  administration  of  trusts.  Lewis  v. 
Glenn,  84  Va.  947,  6  S.  E.  Rep.  800. 

Where  the  trustee  in  a  deed  of  trust  had  gone 
beyond  the  Jurisdiction  of  the  court  it  was  proper 
for  the  plaintiff  to  come  into  equity,  and  under  the 
prayer  for  general  relief,  it  was  competent  for  the 
court  to  aid  in  the  execution  of  trust  by  the  appoint- 
ment of  another  trustee.  Woods  v.  Fisher.  8  W.  Va. 
68& 

Same— Sale  of  Trust  Property— Retention  of  Juris- 
dlctkm.— Where  there  has  been  a  sale  of  trust  sub- 
ject by  the  trustee,  who  receives  the  money  and 
promises  to  pay  the  beneficiary,  equity  will  never- 
theless retain  Jurisdiction  to  enforce  payment 
Nease  v.  Capehart  8  W.  Va.  96. 

Suae— 5aiBe— Applicatloa  of  Proceeds  to  Trustee's 
Debts.— Where  complainants  seek  to  prove  that 
land  was  purchased  with  trust  funds  belonging  to 
them;  that  it  was  sold  by  the  court,  with  knowledge 
of  this  fact  to  pay  the  trustee's  individual  debts: 
and  that  purchasers  at  said  sale  had  constructive 
information  of  said  trust— the  claim  is  one  of  which 
a  court  of  equity  alone  has  Jurisdiction.  Moorman 
V.  Arthur,  90  Va.  466, 18  S.  E.  Rep.  869. 

Jaoie—Anctloneers— Relief  to  One  of  Two  CialUMints. 
—Where  auctioneers  are  stakeholders  and  trustees 
of  proceeds  of  a  sale  made  by  them,  and  are  bound 
to  pay  them  to  one  or  the  other  of  two  parties,  upon 
conditions  agreed  upon,  equity  has  Jurisdiction  to 
relieve  one  of  the  claimants  against  the  auctioneers 
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and  the  otber  claimant  Townes  v.  Bircbett,  12 
Leiffh  173. 

daliBs  mgainst  Trust  Snb|ect— Where  a  claim 
aflrainst  a  trust  subject  could  not  be  enforced  in  a 
court  of  law  but  could  only  be  enforced  in  equity, 
that  court  has  jurisdiction.  Pumphry  y.  Brown,  5 
W.  Va.  107. 

Same— By  Judirment  Creditor.— It  is  a  settled  prac- 
tice in  Vlrfllnia  to  entertain  the  suit  of  a  judgment 
creditor  for  relief  in  equity,  when  the  debtor  has 
conveyed  his  land  in  trust  to  the  payment  of  debts 
after  the  judgment  or  on  other  trusts  authorissing' 
the  sale  of  the  land.    Taylor  y.  Spindle,  2  Oratt  44. 

Where  the  owner  of  a  foreign  Judgment  brought 
a  suit  in  equity  and  issued  an  attachment,  and  had 
it  levied  on  lands  on  which  there  existed  a  deed  of 
trust,  the  trustee  was  Justified  in  coming  in  a  court 
of  equity  to  have  the  trust  enforced  under  its  super- 
yision,  although  the  court  at  that  time  had  no 
jurisdiction  of  attachments  in  equity  for  purely 
legal  demands.  Llyey  y.  Winton,  80  W.  Va.  664,  4  S. 
E.  Rep.  461. 

Sune— Invasion  of  Le^r^l  RIffbt  of  Adjacent  Owner.— 
Where  a  trustee  in  conjunction  with  the  ce^td  oue 
trust  a  married  woman,  undertakes  to  improve  the 
trust  property,  her  separate  estate,  and  in  so  doing 
they  take  away  a  recognized  legal  right  of  an  adjoin* 
ing  land  owner  to  the  support  of  the  adjacent  and 
subjacent  soil  of  the  trust  property,  by  failure  to  use 
proper  care  and  skill,  so  that  the  adjoining-  land 
owner  is  damaged,  equity  has  jurisdiction  to  ascer- 
tain the  damages  and  to  subject  the  trust  property 
to  its  satisfaction  because  of  the  trust,  or  because 
of  the  separate  estate  involved.  Salamone  v. 
Keiley.  80  Va.  86. 

dalns  nnder  Trusts.— The  courts  of  chancery 
have  Jurisdiction  in  all  cases  where  property  taken 
in  execution  on  behalf  of  the  commonwealth  is 
claimed  by  any  person  under  a  mortgaire  or  deed 
of  trust,  and  if  they  be  found  not  to  have  been 
duly  recorded,  may  decree  the  same  to  be  void  as 
against  the  claim  of  the  commonwealth.  Moore  v. 
Auditor.  8  H.  &  M.  282. 

Same— By  Assignee  of  Bond  5ecur«d.— A  man  in- 
debted by  bond,  executed  a  conveyance  of  all  his 
property  in  trust  for  the  pasnnent  of  his  Just  debts, 
for  his  own  support,  and  for  the  benefit  of  his  wife. 
He  died  without  a  will  and  without  acquiring  any 
property  after  the  date  of  the  conveyance.  It  was 
held  that  an  assignee  of  the  bond  might  obtain  re- 
lief in  equity  without  bringing  any  action  at  law, 
by  a  decree  of  a  sale  of  the  proper*;y  in  the  hands  of 
the  trustee.    Taylor  v.  Ficklin.  6  Munf.  26. 

Bailment.- Bailment  is  not  such  a  trust  as  gives 
a  court  of  equity  jurisdiction.  Thompson  v.  Whit- 
aker.  41  W.  Va.  674,  28  S.  £.  Rep.  706. 

11.  Lost  iNSTBiTMKirrs. 

Concurrent  Jurisdiction— Affidavit.  —  Equity  has 
Jurisdiction  whenever  a  lost  instrument  is  to  be 
set  up.  notwithstanding  courts  of  law  now  exercise 
jurisdiction  in  the  same  cases.  This  jurisdiction 
was  originally  assumed  because  there  was  no  re- 
dress at  law  in  such  cases.  When  the  law  courts 
afterwards  assumed  Jurisdiction  of  these  cases,  the 
Jurisdiction  of  equity  was  not  ousted.  Where 
equity  takes  jurisdiction  it  will  adjudicate  the 
whole  merits  of  the  case.  In  cases  of  this  kind  an 
affidavit  of  the  loss  is  required  in  equity.  Lyttle  v. 
Ck>zad.  21  W.  Va.  188;  Hickman  v.  Painter,  11  W. 
Va.  886:  Mitchell  v.  Chancellor,  14  W.  Va.  22;  Kemey 
v.  Kemey,  6  Leigh  478,  20  Am.  Dec.  218;  Hall  v. 


Wilkinson,  86  W.  Va.  107.  12  S.  £.  Rep.  1  118:  Shields 
V.  Co.,  4  Rand.  641;  Harrison  v.  Field,  2  Wash.  ISO. 

But  in  a  case  In  equity  involving  relief  from  the 
loss  of  a  bond.  If  it  has  jurisdiction  upon  other 
g^rounds,  no  aflldavlt  is  required  of  the  loss  of  the 
bond.    LytUe  v.  Cozad,  21  W.  Va.  188. 

Lost  Deed— Averments  Essentlat —Where  a  plain- 
tiff asks  relief  in  equity  on  the  ground  that  a  deed 
on  which  his  claim  depends  has  been  lost  or  de- 
stroyed, the  claim  beiuflr  one  such  that  if  he  had  the 
deed  he  would  have  complete  remedy  at  law.  the 
bill  must  distinctly  aver  the  loss  or  destruction  of 
the  deed,  and  it  must  be  shown  that  it  could  not  be 
found  upox^  due  search ;  otherwise  a  court  of  equity 
has  no  jurisdiction  of  the  case.  Taliaferro  t.  Foote, 
8  Leigh  68. 

Vendor's  Lien  Represented  by  Bond.— A  court  of 
equity  has  jurisdiction  to  enforce  a  vendor's  lien  on 
land  for  the  purchase  money,  thouirh  the  bond 
which  represents  it  has  been  lost,  and  thoufirh  a 
copy  of  the  deed  cannot  be  produced  by  the  vendor 
who  is  the  plaintiff.  Moore  v.  Smith,  26  W.  Va.  S79: 
Robinson  v.  Dix,  18  W.  Va.  628. 

Collateral  Agreement  to  Moto  Sued  on.— The  written 
agreement  between  the  maker  and  payee  of  a  note, 
in  relation  to  a  contract  in  pursuance  of  which  tbe 
note  was  made,  having  been  lost  at  the  time  a 
Judgment  was  recovered  on  the  note,  and  without 
which  agreement  the  maker  could  not  make  liia 
defence  at  law,  this  will  give  a  court  of  equity 
grounds  to  take  jurisdiction  of  the  case  Vathlr  v. 
Zane,  6  Gratt  246. 

12.  CO&POBATB  AVTAIBS. 

JVIanagement  of  Internal  Affairs  of  Porolcn  Cvrpon- 
tion.— It  is  well  settled  that  courts  of  equity  will  not 
interfere  with  the  manairement  of  the  internal 
affairs  of  a  foreign  corporation.  Such  questions  are 
to  be  settled  by  the  tribunals  of  the  state  which 
created  the  corporation.  Courts  other  than  tbooe 
of  the  state  creating  It,  and  in  wblch  It  has  iu 
habitat,  have  no  visitorial  powers  over  such  corpora- 
tion, have  no  authority  to  remove  its  officers  or  to 
punish  them  for  misconduct,  nor  to  enforce  a  for- 
feiture of  its  charter.  Taylor  v.  Mut.,  etc..  Life 
Assoc,  07  Va.  dO,  88  S.  E.  Rep.  886. 

Administration  of  insolvent  and  Abandonod  Corpora- 
tlon.— A  court  of  equity  has  Jurisdiction  to  entertain 
the  suit  of  simple  contract  creditors  who  have  no 
lien,  brought  for  the  purpose  of  administering^  the 
assets  of  an  Insolvent  and  abandoned  corporation. 
Nunnally  v.  Strauss,  04  Va.  266,  26  S.  E.  Rep.  8B0: 
Finney  v.  Bennett,  27  Gratt.  866. 

Cancellation  of  Subscription.- Equity  has  jurisdic- 
tion where  the  relief  asked  for  involves  the  cancel- 
lation of  stock  subscription  in  a  corporation.  Carey 
V.  Coffee-Stemminff  Mach.  Co.,  20  S.  E.  Rep.  778^  I 
Va.  Dec.  868. 

Stockholder  Cannot  Sue  until  Refusal  by  Corporsttsu 
after  Reasonable  Demand.— A  stockholder  in  a  corpo- 
ration cannot  maintain  an  action  in  eqnity  in 
relation  to  the  corporate  property  without  alleging 
the  refusal  of  the  corporation  to  sue  after  reasonable 
demand,  or  facts  which  excuse  such  demand.  In 
such  case  the  corporation  is  an  indispensable  party. 
Mount  V.  Radford  Trust  Co.,  88  Va.  427,  25  S.  E.  Rep. 
244. 

Preservation  of  Mortgaged  Property  of  Raflrond  —A 
court  of  equity  having  charge  of  the  mortgaged 
property  of  a  railroad  company  is  authorised  to  do 
all  acts  that  may  be  necessary  to  preserve  the 
property  for  the  benefit  of  its  creditors  and  of  the 
company,  whose  possession  the  court  has  ousted  by 
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a  receiver,  and  by  takloff  into  Its  hands  the  property 
and  f rancblses  of  the  company.  Any  act  necessary 
for  snch  preserration  will  be  upheld  and  enforced 
by  the  courts  if  it  is  not  in  excess  of  the  corporate 
powers.  Gibert  v.  Washlng^ton,  etc.,  R.  Co..  38  Gratt 
586. 

Abuse  of  Power  by  Maalci|Ml  Corporation.— Ck>art8 
of  equity  have  Jurisdiction  to  prevent  municipal 
corporations  from  abusinr  or  ezceedinff  their 
powers.  Christie  v.  Maiden.  88  W.  Va.  667.  See 
cenerally.  monoffvaphic  note  on  "Municipal  Corpora- 
tions" appended  to  Danyille  v.  Pace,  85  Gratt  1. 

Ultra  Vires  Order  of  Board  of  Directors.— Equity  has 
jurisdiction  to  declare  null  and  void  an  order  of  the 
board  of  directors  of  a  corporation  that  Is  lUtra  vires, 
and  obstructs  its  rights  to  its  property,  though  that 
order  be  void.  Ravenswood,  etc.,  R.  Co.  v.  Wood- 
yard,  46  W.  Va.  566.  88  S.  E.  Rep.  285 

Ultra  Vires  Acts— Irremediable  Injury.— It  is  not 
competent  for  a  court  of  chancery  to  award  an 
injunction  to  stay  proceedings  of  a  navigation  com- 
pany in  the  prosecution  of  its  works,  unless  it  be 
manifest  that  it  is  both  tranecendino  its  authority 
fflven  by  its  charter,  and  that  the  Interposition  of 
equity  is  necessary  to  prevent  injury  that  cannot  be 
adequately  compensated  in  damaires.  James  River, 
etc.,  Co.  V.  Anderson,  12  Lei^rh  278. 

No  Restraint  on  LtglMUMve  Franchise  until  Porfeltnre 
of  Charter  at  Law.— A  court  of  equity  has  no  Juris- 
diction to  restrain  a  navigation  company  from  col- 
lecting tolls,  on  the  ground  that  it  has  forfeited  its 
charter,  as  there  is  a  plain  remedy  at  law  by  a  writ 
of  QUO  warranto.  A  court  of  chancery  can  have  no 
jurisdiction  to  stop  a  corporation  from  the  exercise 
of  its  franchises  conferred  by  the  legislature,  until 
the  forfeiture  of  its  charter  has  been  declared  by 
proper  proceedings  in  a  court  of  law.  Pixley  v. 
Roanoke  Navigation  Co.,  75  Va.  820. 

Effect  of  General  Railroad  Law  of  1836-7  on  Jnrisdlc- 
tion.— By  the  thirteenth  section  of  the  general  rail- 
road law  of  1886-7,  ch.  118,  the  court  of  chancery 
is  deprived  of  Jurisdiction  to  enjoin  a  railroad  com- 
pany from  proceediuflT  to  prosecute  its  work  at  its 
peril,  upon  the  application  of  an  elder  canal  com- 
pany, which  the  road  is  projected  to  cross:  tbe 
railroad  company  not  thereby  transcending  its 
authority,  and  the  injury,  if  any,  to  the  canal 
being  such  as  may  be  adequately  compensated  in 
damages.  Tuckahoe  Canal  Co.  v.  Tuckahoe,  etc., 
R.  Co.,  11  Leigh  42. 

13.  COKSTBUcnoN  or  WiujS.— When  the  title  of  all 
the  parties*  land  in  controversy  depends  on  the  con- 
struction to  be  given  to  a  will,  equity  will  entertain 
a  bill  to  construe  it  and  settle  the  rights  of  all  the 
parties.  Withers  v.  Sims,  80  Va.  651.  See  mono- 
grraphic  note  on  ''Wills." 

5lavee— At  Salt  of  Administrator.— An  administrator 
e.  t.  a.  having  in  his  possession  slaves  of  the  testator, 
and  being  in  doubt  as  to  whether  the  will  emanci- 
pated them,  may  come  into  equity  and  have  the  will 
construed,  where  he  makes  the  necessary  persons 
parties  thereto.    Osborne  v.  Taylor.  12  Gratt  117. 

Same— Recovery  against  Adverse  Claimant— In  a 
fluit  to  recover  slaves  against  an  adverse  claimant 
the  fact  that  the  title  to  the  slaves  depends  upon  the 
construction  of  a  provision  in  a  will,  is  no  ground  of 
equitable  Jurisdiction.  Hale  v.  Clarkson,  28  Gratt 
42. 

14.  ADlOiriSTBATION. 

In  Creditors*  Suit.- in  a  creditors'  suit  a  court  of 
equity  has  the  power  to  call  in  the  assets  from  the 
hands  of  a  personal  representative  and  put  them  in 


the  hands  of  a  receiver.  In  such  suit  the  court 
becomes  a  personal  representative  and  applies 
them  in  due  course  of  adminUtration.  Davis  v.  Chap- 
man. 88  Va.  67, 1 S.  E.  Rep.  472.  See  generally,  mono- 
graphic notes  on  "Creditors'  Bills'*  appended  to 
Suckley  v.  Rotchford,  12  Gratt  60,  and  "Executors 
and  Administrators." 

Same— Double  Security.— A  bill  brought  to  admin- 
ister the  estate  of  a  decedent  and  to  have  the  assets 
first  ascertained  and  then  applied  to  the  payment  of 
a  debt  due  to  a  creditor,  was  a  creditors'  bill  in 
intention  and  fact  and  is  maintainable  in  equity. 
The  fact  that  the  creditor  had  double  security,  the 
other  of  which  miflrht  have  been  enforced  at  law, 
will  not  deprive  him  of  his  remedy  in  equity.  Car- 
ter V.  Hampton.  77  Va.  681. 

Realty  Liable  for  Damages  from  Breach  of  Ancestor's 
Covenants.— Where  the  complainants  suffer  dam- 
ages from  a  breach  of  the  covenant  of  an  ancestor, 
they  are  entitled  to  come  into  equity  for  satisfac- 
tion out  of  the  real  assets  in  the  hands  of  the  heirs. 
Haffey  v.  Birch etts.  11  Leigh  88. 

At  Suit  of  Creditor  of  Absent  Debtor.— A  creditor  of 
an  absent  debtor,  who  is  one  of  the  heirs  and  dis- 
tributees of  a  deceased  intestate,  may  go  into  a 
court  of  equity  for  the  purpose  of  having  a  division 
and  distribution  of  the  estate  of  the  decedent  and 
of  procuring-  payment  of  his  debt  out  of  the  shares 
of  the  absent  debtor.    Moores  v.  White,  8  Gratt  180. 

Enforcement  of  Decree  against  Executor.— A  court  of 
equity  has  Jurisdiction  to  enforce  a  decree  obtained 
against  an  executor  in  a  former  suit  airainst  his 
sureties.    Hobson  v.  Yancey,  8  Gratt.  78. 

15.  JuDOMXirrs.— See  monographic  no^  on  "Judg- 
ments" appended  to  Smith  v.  Charlton,  7  Gratt  435. 

a.  JSnforcement. 

Enforcement  of  Judgment  Lien  at^whut  Land.— Equity 
has  Jurisdiction  to  enforce  a  Judgment  lien  against 
the  land  of  the  debtor,  notwithstanding  the  Judg- 
ment creditor  has  not  exhausted  his  remedy  at  law. 
Thus,  Jurisdiction  does  not  depend  in  any  way  upon 
the  adequacy  of  the  legal  remedy  to  satisfy  the 
Judgment  out  of  the  personal  estate,  but  it  may 
always  be  resorted  to  regardless  of  the  amount  of 
personal  estate  of  the  debtor.  Price  v.  Thrash,  80 
Gratt  515.  See  Va.  Code  of  1878,  ch.  122.  SI  6  and  9,  and 
Va.  Code  of  1887,  f  8571.  See  also,  Hutcheson  v. 
Grubbs.  80  Va.  857:  Gordon  v.  Rlxey,  76  Va.  604;  Sto- 
vall  V.  Bank,  78  Va.  191 :  Moore  v.  Bruce,  85  Va.  189,  7 
S.  E.  Rep.  195.  See  Morrison  v.  Wilkinson,  1  Va. 
Dec  772. 17  S.  B.  Rep.  787. 

Same— Statutory  Provisions  In  West  Virginia.— Sec- 
tion 8,  ch.  180  of  the  Code  of  1868  of  W.  Va..  provides 
that  courts  of  equity  shall  have  Jurisdiction  to  en- 
force a  Judgment  against  the  lands  of  the  debtor  at 
any  time,  without  reference  to  whether  he  has  per- 
sonal property  or  estate  out  of  which  the  Judgment 
might  be  otherwise  made.  Pecks  v.  Chambers.  8 
W.  Va.  210:  Marling  v.  Robrecht  18  W.  Va.  440. 

Same— Need  Not  Revive  Judgment  at  Law.— The 
right  of  a  Judgment  creditor  to  bring  his  suit  in 
equity  against  the  personal  representative  and 
heirs  or  devisees  of  his  deceased  debtor  before  re- 
viving his  Judgment  at  law  has  been  generally 
recognized  in  the  courts  of  this  state.  James  v. 
Life,  92  Va.  708,  24  S.  E.  Rep.  275. 

Same— Coextensive  with  Right  to  Execution.— The 
right  of  the  plaintiff  to  file  his  bill  in  equity  to  en- 
force his  Judgment  lien  is  coextensive  as  to  time 
with  the  right  to  issue  execution  thereon.  James 
V.  Life.  98  Va.  702,  24  S.  E.  Rep.  275.  See  Hutcheson 
V.  Grubbs,  80  Va.  251,  and  authorities  there  cited. 
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PmwmuU  Property— No  Lies  mkM  Levy  before  Re- 

tnm  Day.— Where  no  levy  was  made  upon  personal 
property  on  or  before  tbe  return  day  of  the  ezecn- 
tlon,  the  creditors  had  no  lien  by  virtue  thereof  on 
personal  property  which  had  been  conveyed  in  a 
deed  of  trust,  and  hence  a  court  of  equity  had  no 
jurisdiction  to  enforce  payment  of  the  creditor's 
judgment  by  administering  the  trust  created  by  the 
deed  in  question.  Spence  v.  Repass,  94  Va.  710,  27  S. 
£.  Rep.  888. 

Decree  Need  Not  Be  Revived  egainst  Administrator.— 
A  decree  against  a  debtor  is  a  lien  on  his  land  and 
although  it  has  not  been  revived  against  the  admin- 
istrator, and  no  execution  has  been  issued  on  It,  the 
creditor  may  come  Into  equity  to  subject  the  land. 
Burbrldffe  v.  Hlfffflns,  0  Qratt  110. 

Lien  of  Deed  of  Trust  VaUd  aitlioiqrli  Debts  Secnod 
Barred  by  Uoiltatloo.— Where  the  property  of  a  cor- 
poration, including  its  dues,  has  been  conveyed  to 
secure  its  debts,  which  are  barred  by  the  statute  of 
limitations  from  being  enforced  at  law,  the  debts 
are  not  thereby  extinguished,  and  the  lien  of  the 
trust  deed  may  be  enforced  in  equity  until  a  suffi- 
cient length  of  time  has  elapsed  to  raise  the  pre- 
sumption of  payment  Hamilton  v.  Glenn,  85  Va. 
901,  9  S.  E.  Rep.  129.  See  Bowie  v.  Poor  School 
Society,  75  Va.  804. 

Vendor's  Lien— Jadgneat  OB  Debt  Barred  at  Law.— 
Equity  will  take  jurisdiction  and  enforce  a  vendor's 
lien,  although  a  judgment  on  the  debt  Is  barred  at 
law,  unless  a  sufficient  time  has  elapsed  to  raise  a 
presumption  of  payment  Paxton  v.  Rich,  86  Va. 
878, 7  S.  £.  Rep.  681. 

ilechaalc's  Uen.— When  the  object  of  a  suit  Is  to 
enforce  an  alleged  mechanic's  lien,  the  case  is  one 
of  equitable  Jurisdiction.  See  I  2484;  Bailey  Ckm- 
struction  Co.  v.  Purcell,  88  Va.  800, 18  S.  £.  Rep.  466. 

Land  Charged  with  Payment  of  Legacies— Conveyed 
to  Third  Person.— Where  a  devisee  of  land,  which  is 
charged  with  the  payment  of  legacies,  conveys  it  to 
a  third  person,  who  promises  to  pay  the  legacies 
out  of  the  purchase  price,  the  grantor  may  sue  In 
equity  to  compel  such  payment  and  enforce  the 
charge  on  the  land.  Bird  v.  Stout  40  W.  Va.  48,  20 
S.  E.  Rep.  852. 

Jadgment  against  Surviving  Partner.— A  creditor  of 
a  firm  obtains  judgment  against  the  surviving  part- 
ner who  subsequently  dies.  The  creditor  then  files 
a  bill  against  the  administrators  and  the  heirs  of 
the  surviving  partner,  and  the  representative  of  the 
deceased  partner.  The  bill  seeks  a  decree  for  the 
sale  of  land  of  which  the  surviving  partner  died 
possessed,  some  of  which  belonged  to  himself  and 
some  to  the  firm,  and  when  this  source  shall  be  ex- 
hausted, then  to  charge  the  representative  of  the 
deceased  partner.  Equity  has  jurisdiction  of  the 
case.    Jackson  v.  King,  8  Leigh  689. 

b.  RtiUffrom. 

(I)  In  deneral. 

Chancery  Acts  on  Parties  Not  on  Jadgment— A  court 
of  chancery,  under  our  system  of  jurisprudence,  is 
Invested  with  no  power  to  set  aside  the  verdict  of  a 
jury  and  order  a  new  trial  In  an  action  at  law, 
annulling  the  judgment  on  the  hearing.  It  may 
act  on  the  parties,  but  not  directly  on  the  judgment 
or  on  the  court  which  renders  it  Such  judgment 
by  a  court  having  jurisdiction  cannot  be  vacated  by 
some  direct  proceeding  at  law,  either  in  the  same 
court,  or  in  some  other  court  having  jurisdiction. 
Wynne  v.  Newman,  76  Va.  811. 

One  County  Court  Hay  Relieve  against  Judgment  of 
Another  County  Court.— The  court  of  one  county  may 


on  its  equity  side  relieve  against  a  judgment  at  law. 
rendered  In  another  county  court  by  way  of  origi- 
nal jurisdiction.  Although  it  cannot  award  a  new 
trial  in  that  court  yet  It  may  direct  the  iBsne  to  be 
tried  at  Its  own  bar.    Ambler  v.  Wyld,  2  Wash.  16. 

(a)  Qroands  of  Relief. 

Statement  of  Principles  and  Qroands.— The  grounds 
upon  which  a  court  of  equity  will  grant  relief 
against  a  judgment  at  law  are  well  defined  and 
firmly  established.  It  will  not  relieve  a  party 
against  a  judgment  rendered  in  consequence  of  his 
default  upon  grounds  which  might  have  been  suc- 
cessfully taken  at  law,  unless  some  reason  founded 
in  fraud,  accident  mistake,  surprise  or  some  adven- 
titious circumstances  beyond  his  control,  be  ahown 
why  the  defence  was  not  made.  This  propoaltion 
has  been  so  repeatedly  affirmed,  that  It  has  become  a 
principle  and  maxim  of  equity,  as  well  settled  as 
any  other.  It  has  been  acted  upon  and  recognised 
In  numerous  cases  In  the  Virginia  courts.  The 
principle  is  founded  in  wisdom  and  sound  poller, 
and  springs  from  the  positive  necessity  of  prescrib- 
ing some  period  at  which  litigation  must  cease. 
Injustice  alone  does  not  entitle  a  party  to  rellet 
but  he  must  show  himself  free  from  laches,  and 
that  he  has  done  every  thing  that  could  reasonably 
be  required  of  him.  If  a  court  of  equity  should 
relieve  persons  from  the  consequences  of  their  own 
neglect  it  would  directly  encourage  such  conduct 
Diligence  and  vigilance  would  cease  to  be  the  mle. 
and  all  certainty  In  judicial  proceedings  would  be 
destroyed.  But  they  have  always  granted  relief 
when  it  Is  shown  that  some  good  reason  prevented 
a  defence  from  being  made  at  law.  Holland  v. 
Trotter,  28  Gratt  18S,  and  notei  Bleme  v.  Mann.  & 
Leigh  864;  Knapp  v.  Snyder,  15  W.  Va.  484;  Mosby  v. 
Haskins,  4  H.  &  M.  427;  Morgan  v.  Carson.  7  Leigh 
288;  Degraffenreld  v.  Donald  &  Co.,  2  H.  It  M.  10; 
Maupln  V.  WhlUng,  1  Call  224;  Hord  v.  Dishman,  8 
Call  279;  Ashby  v.  Klger,  Qllmer  158:  Faulkner  v. 
Harwood.  6  Rand.  125;  Hendricks  v.  Compton.  2  Bob. 
192;  Mason  v.  Nelson,  11  Leigh  227;  Polndexter  v. 
Waddy,  6  Munf .  418;  Ches.,  etc,  R.  Co.  v.  Pack.  6  W. 
Va.  897;  Smith  v.  McLaln,  11  W.  Va.  666;  Shields  v. 
McClung,  6  W.  Va.  79;  Allen  v.  Hamilton,  9  Qratt 
2S6,  and  noU\  Moore  v.  Lipecombe,  82  Va.  50:  Slack 
V.  Wood,  9  Qratt  40,  and  aote  with  exhausUve  collec- 
tion of  authority.  See  also,  Wallace  v.  Richmond. 
20  Qratt  07.  and  ncU, 

Excuses  for  Fattnte  to  Defend  at  Law.— Relief  will 
always  be  granted  in  equity  when  it  is  shown  that 
the  failure  to  successfully  defend  at  law  was  be- 
cause of  the  acts  or  representations  of  the«ppoalte 
party,  or  agents,  or  the  result  of  fraud,  accident 
surprise  or  some  other  adventitious  circumstance 
beyond  the  control  of  the  complainant  Moore  v. 
Llpscombe,  82  Va.  540:  Dey  v.  Martin.  78  Va.  1: 
Knapp  V.  Snyder,  15  W.  Va.  484;  Moeby  v.  Haskins.  4 
H.  &  M.  427;  Degraffenreld  v.  Donald,  2  H.  A  It.  10; 
Hord  V.  Dishman,  5  Call  279:  Faulkner  v.  Harwood,* 
Rand.  125;  Mason  v.  Nelson,  11  Leigh  227;  Polndexter 
V.  Waddy,  8  Munf.  418;  Smith  v.  McLaln,  11 W.  Va. 
666;  Shields  v.  McClung.  0  W.  Va.  79;  Roaenberger  v. 
Bowen,  84  Va.  000.  5  S.  E.  Rep.  097:  SUck  v.  Wood.  • 
Qratt  40;  Louisville,  etc..  R.  Co.  v.  Taylor,  98  Va.  S2& 
24S.  E.  Rep.  1018;  Brown  v.  Street  ORand.  1:  Kin- 
caid  V.  Cunlngham,  2  Munf.  1. 

But  when  the  grounds  given  for  relief  in  equity 
were  available  as  defences  at  law,  then  no  jurisdic- 
tion will  be  taken  in  equity.  Harnsbarger  v.  Kinney. 
18  Qratt  511;  Harvey  v.  Fox,  5  Leigh  444;  Mackcy  v. 
Mackey,  29  Qratt  156;  Allen  v.  Hamilton.  0  Qratt 
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Hendricks  ▼.  Compton,  S  Rob.  192;  Haden  y. 
Garden.  7  Leifh  157.  And  It  is  immaterial  tbat  the 
act  prerentlnff  tlie  defence  was  done  in  ffood  faith 
and  without  fraudalent  intent  Thomas  ▼.  Jones, 
W  Va.  828,  86  S.  B.  Rep.  882. 

SuM-BiTMMoas  Jadgneot.— Bat  a  conrt  of  equity 
cannot  relieve  against  a  Jndflrment  at  law  merely 
on  the  ffround  that  it  was  erroneous,  even  though 
the  plaintiff  at  law  was  not  entitled  to  recover,  or 
not  entitled  to  recover  in  that  form  of  action,  and 
the  judgment  was  obtained  by  default  To  give 
jurisdiction  in  equity  in  such  a  case,  there  must  be 
some  suggestion  of  fraud  or  surprise,  or  some  good 
reason  assigned  as  an  excuse  for  the  failure  to 
make  a  defence  at  law.  Turpin  v.  Thomas,  8  H.  &  M. 
180:  Auditor  v.  Nicholas,  2  Munf.  81;  Chapman  v. 
Harrison,  4  Rand.  886;  Branch  v.  Burnley,  1  Call  147; 
Kincaid  v.  Cuningham,  3  Munf.  1 ;  Turner  v.  Davis, 
7  Leigh  287,  80  Am.  Dec.  808;  Allen  v.  Hamilton,  9 
Qratt  866,  and  noU, 

5«inf>  Conrie  9/1  Prscwwllngs  «t  Law.— When  a 
defendant  at  law  is  precluded  by  a  certain  course  of 
proceedings  at  law  from  defending  the  action, 
which  by  just  set-ofte  would  have  extinguished  the 
debt  he  maybe  relieved  in  equity  from  the  judg- 
ment as  that  court  has  jurisdiction  of  the  case. 
Mann  v.  Drewry,  5  Leigh  806. 

NcgUgcnce  of  Party  or  AgMit.— And  it  is  gener- 
ally held  that  where  a  party,  through  his  own  or 
his  agent's  or  attorney's  negligence,  falls  to  avail 
himself  of  a  defence  which  he  might  have  made  at 
law,  he  will  not  be  relieved  in  equity.  WaUace  v. 
Richmond,  26  Gratt  67;  Haseltine  v.  Walton,  16 
Gratt  180;  Callaway  v.  Alexander,  8  Leigh  114,  81 
Am.  Dec.  640;  Slack  v.  Wood,  0  Gratt  40;  Dey  v.  Mar- 
tin, 78  Va.  1;  Wray  V.  Davenport  7»  Va.  26;  Holland 
V.  Trotter.  28  Gratt  141;  Canada  v.  Barksdale,  84  Va. 
746,  6  S.  E.  Rep.  10;  Shields  v.  McClung,  6  W.  Va.  70; 
Meem  v.  Rucker,  10  Gratt  606;  DonaUy  v.  Ginatt  5 
Leigh  860;  Rich.,  etc,  Co.  v.  Robinson,  24  Gratt  648; 
Gentry  v.  Allen,  88  Gratt  857;  Ayres  v.  Morehead, 
77  Va.  580;  Black  v.  Smith,  18  W.  Va.  800;  Braden  v. 
Reitzenberger.  18  W.  Va.  800;  Crumlish  v.  Shen. 
Valley  R.  Co.,  40  W.  Va.  627,  28  S.  E.  Rep.  00;  Green 
V.  Massie.  81  Gratt  866;  Stanard  v.  Rogers,  4  H.  &  M. 
488;  Ross  v.  Reid,  8  Gratt  220. 

Relief  in  equity  against  a  judgment  will  not  be 
granted  where  the  complainant  is  not  shown  to 
have  exercised  proper  diligence  in  making  his 
defence  at  law,  but  the  judgment  Is  due  to  his 
inattention  and  laches.  Collins  v.  Jones,  6  Leigh 
580.  20  Am.  Dec.  216;  Slack  v.  Wood,  0  Gratt  40,  and 
note  containing  a  full  collection  of  cases. 

Notwithstanding  a  judgment  against  administra- 
tors in  an  action  of  debt,  and  a  subsequent  judg- 
ment against  them  personally,  relief  in  equity  was 
granted  them  where  the  peculiar  state  of  the  assets 
made  it  difficult  to  plead  at  law  in  relation  thereto, 
and  because  at  the  trial  of  the  second  action  their 
counsel  was  absent  in  consequence  thereof  they 
were  wholly  undefended,  and  a  verdict  was  obtained 
against  them  contrary  to  justice  without  any  negli- 
gence or  default  on  their  part  Pendleton  v.  Stuart 
6  Munf.  877. 

Negligence  of  Officer.— Where  the  officer  neglects  to 
return  the  facts,  so  that  they  do  not  appear  on  the 
trial  at  law,  a  court  of  equity  may  grant  relief. 
Mosby  V.  Leeds,  8  Call  480. 

Where  judgment  is  entered  against  an  adminis- 
trator at  rules,  and  he  Instructs  his  attorney  to  set 
it  aside  at  the,  next  term  and  plead  payment,  and 
he  instructs  the  clerk  to  set  aside  the  judgment  and 


enter  the  plea,  but  he  omits  to  do  so,  equity  will 
direct  that  the  pleas  be  received  and  the  verdict 
certified  to  that  court  and  will  then  proceed  to  final 
decree.    Mayo  v.  Bentley,  4  Call  628. 

Newly-Dlsoovered  Bvidenoe.— Thus,  chancery  will 
not  relieve  against  a  judgment  at  law  on  the  ground 
of  newly-discovered  evidence,  where  there  is  no 
suggestion  of  fraud,  accident  mistake  or  any  other 
circumstance  preventing  the  party  from  having 
made  the  defence  at  law.  Norrisv.  Hume,  8  Leigh 
884, 21  Am.  Dec.  681. 

Paupers,  who  have  brought  a  suit  at  law  for  free- 
dom and  failed,  may  afterwards  go  in  equity  and 
obtain  relief,  when  some  were  infants  held  in 
slavery,  and  the  evidence  now  exhibited  was  not 
then  in  their  power;  some  of  the  witnesses  having 
determined  to  tell  the  truth  since  the  trial  at  law. 
Talber(  v.  Jenny,  6  Rand.  160. 

Jadgmeats  for  (hunlng  Debt— A  court  of  equity  has 
jurisdiction  to  relieve  against  a  Judgment  founded 
on  a  gaming  debt  although  the  party  failed  to  de- 
fend himself  at  law,  and  gives  no  good  reason  for 
such  failure.    Skipwtth  v.  Strother,  8  Rand.  214. 

8oBo— 3arprUo~Now  Trial. —In  an  action  at  law  on 
a  promise  founded  on  a  gaming  consideration,  the 
defendant  may  come  into  equity  for  relief  if  he  was 
surprised  at  the  trial  and  the  judgment  was  given 
against  him,  although  he  made  no  effort  to  obtain  a 
new  trial  in  the  law  court  White  v.  Washington,  5 
Gratt  645. 

Estoppel.— The  plaintiff  went  to  trial  at  law  in  a 
case  where  he  might  have  sued  in  equity,  and  a  ver- 
dict by  surprise  was  given  against  him.  He  cannot 
afterwards  come  into  a  court  of  chancery.  Tarpley 
V.  Dobyns,  1  Wash.  185t. 

(3)  By  laJaDctton.— See  monographic  note  on  "In- 
junctions'* appended  to  Claytor  v.  Anthony,  16 
Gratt  518. 

Defence  CognlzaMo  Only  In  Equity.— It  is  weU  settled 
that  courts  of  equity  will  interfere  by  injunction, 
either  pending  an  action  or  after  judgment  where 
there  is  a  distinct  defence  to  the  claim  asserted  by 
law,  which  is  solely  cognisable  in  equity.  And  it  is 
equally  well  settled  that  where  a  court  of  equity  has 
awarded  jurisdiction  for  one  purpose,  it  will  ordi- 
narily proceed  to  a  final  disposition  of  the  cause. 
Penn  v.  Ingles,  88  Va.  65;  Walters  v.  Farmers*  Bk. 
of  Virginia,  76  Va.  IS;  Rust  v.  Ware,  6  Gratt  60. 

Solo  andor  Exocutloo  on  Praaduieat  JudgoMnt.— A 
court  of  equity  has  jurisdiction  to  enjoin  the  sale 
of  property  under  an  execution  upon  a  judgment; 
which  the  plaintiffs  charge  was  obtained  by  fraud, 
and  they  are  without  adequate  remedy  at  law.  Mc- 
Farland  v.  DiUy,  5  W.  Va.  185;  Walker  v.  Hunt  8 
W.  Va.  408:  Morrison  v.  Wilkinson,  1  Va.  Dec.  772. 17 
S.  E.  Rep.  787. 

Aftor-Dlscovorod  Bvldoooe— Mistake  of  Jury.— A 
judgment  at  law  will  be  enjoined  on  ground  of 
mistake  by  the  jury,  ascertained  by  after-discovered 
evidence;  and  the  subject  of  the  action  being  an 
account,  it  will  not  direct  a  new  trial  but  will  itself 
give  proper  relief.    Rust  v.  Ware,  6  Gratt  60. 

30IB0— Fraud.— The  defendant  in  an  action  on  an 
indemnifying  bond  for  the  benefit  of  a  trustee  in  a 
deed  of  trust  after  judgment  against  him,  comes 
into  equity  on  the  ground  of  after-discovered 
evidence  establishing  fraud  to  some  of  the  debts 
secured.  The  ground  of  equity  jurisdiction  being 
made  out  the  court  will  not  direct  a  new  trial,  be- 
cause it  would  not  probably  afford  relief,  but  will 
retain  the  cause  and  allow  the  plaintiff  to  impeach 
the  deed,  notwithstanding  his  unsuccessful  effort 
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to  do  so  at  law.  Billaps  y.  Sears,  5  Oratt  81,  60  Am. 
Dec.  106. 

Pending  Action  by  Surety  agelnst  Insolvent  Prind* 
pal.— A  Judfirment  on  a  fortlicomlnff  bond  will  be 
enjoined  at  the  snit  of  tlie  surety,  where  he  has  an 
action  pendlnff  acrainst  the  plaintiff  in  the  jndr- 
ment  for  a  larger  amount,  and  the  plaintiff  is  insol- 
vent.   M'Clellan  v.  Kinnaird,  6  Oratt  858. 

Defect  In  TItie  of  Property  Sold  JudlciaUy— No  in- 
junction.—A  purchaser  at  a  Judicial  sale  can  only  ob- 
tain relief  for  defects  in  the  title,  or  encumbrances 
on  the  property,  by  resisting  the  confirmation  of 
the  sale:  audit  is  not  competent  for  equity  to  en- 
Join  a  Judgment  for  the  purchase  money  on  the 
ground  of  defect  of  title  at  the  time  of  purchase. 
Threlkelds  v.  Campbell,  2  Qratt.  108,  44  Am.  Dec.  884. 

Proper  Proceedings  on  Application  for  Injunction.— 
Where  an  application  is  made  to  a  court  of  equity 
to  enjoin  a  Judgment  at  law  and  give  a  new  trial, 
it  is  error  to  set  aside  the  Judgment,  perpetuate  the 
injunction  and  grant  a  new  trial  in  the  cause  which 
had  been  terminated:  and  to  finally  dispose  of  the 
suit  in  equity.  The  injunction  in  such  case  should 
have  been  continued,  and  the  proper  issues  directed, 
and  upon  the  coming  in  of  the  verdict  the  injunc- 
tion should  have  been  perpetuated  or  dissolved 
according  to  the  finding  of  the  Jury.  The  Judg- 
ment was  a  security  for  anything  the  appellant 
should  thereafter  appear  to  be  entitled  to.  Knlfong 
V.  Hendricks,  3  Gratt  218,  44  Am.  Dec.  886. 

Writ  of  Riglit— Division  of  L^nd— Estoppel.— Where 
two  adjoining  proprietors  agree  to  the  line  between 
them,  by  which  a  12-acre  tract  of  land  is  conveyed 
by  one  to  the  other,  and  it  subsequently  comes  into 
the  hands  of  a  third  party,  who  makes  improve- 
ments; and  the  purchaser  of  the  other  tract  recov- 
ers this  12-acre  tract  by  writ  of  right,  the  first 
purchaser  is  entitled  to  an  injunction  in  equity 
against  the  Judgment  Stafford  v.  Carter,  4  Oratt 
68. 

16.  Pbopebtt  and  Riohtb  Thebbin. 

a.  Determination  of  Title,  Boundaries  and  Po8se§9ion. 

Plaintiff  Must  Have  Equity  against  Adverse  Clalni- 
ant.— A  court  of  equity  has  no  jurisdiction  to  settle 
the  title  or  boundaries  of  land  between  adverse 
claimants,  unless  the  plaintiff  has  an  equity  against 
the  adverse  claimants;  an  equity  against  other 
persons  will  not  give  the  jurisdiction.  A  court  of 
equity  has  no  jurisdiction  to  try  an  adverse  claim 
to  land  where  the  claimant  is  in  possession  under 
his  deed.  The  question  of  their  validity  is  proper 
to  be  tried  in  a  court  of  law.  Steed  v.  Baker,  18 
Oratt.  380;  Stuart  v.  Coalter.  4  Rand.  74;  Lange  v. 
Jones,  5  Leigh  102;  Johnston  v.  Jarrett,  14  W.  Va. 
286;  Sulphur  Mines  Co.  v.  Boswell,  04  Va.  486,  27  S.  E. 
Rep.  24;  Collins  v.  Sutton,  04  Va.  127,  26  S.  £.  Rep. 
416;  Carrington  v.  Otis,  4  Oratt  286:  Cresap  v.  Kem- 
ble,  26  W.  Va.  608;  Hill  v.  Proctor,  10  W.  Va.  60; 
Becker  v.  McOraw  (W.  Va.),  37  S.  E.  Rep.  682;  Burns 
V.  Mearns,  44  W.  Va.  744,  80  S.  £.  Rep.  112;  Bright  v. 
Knight  86  W.  Va.  40, 18  S.  E.  Rep.  68. 

No  Jurisdiction  When  Plaintiff  in  Possession  with 
Legal  Title.— It  is  well  setUed  that  a  plaintiff  in  pos- 
session of  land  with  a  clear  title,  or  a  jtrima  fade 
title,  is  entitled  to  an  injunction  against  a  tres- 
passer, threatening  irreparable  injury,  or  often 
repeated  trespass.  But  if  the  evidence  shows  that 
the  right  of  the  plaintiff  is  in  doubt,  and  the  title 
and  boundaries  of  the  land  are  really  in  issue,  such 
a  controversy  cannot  be  settled  in  equity.  Callaway 
V.  Webster,  08  Va.  790,  37  S.  E.  Rep.  276;  Manchester 
Cotton  Mills  V.  Town  of  Manchester,  26  Oratt  826. 


Where  plaintiff  is  in  possession  with  legal  title, 
equity  will  not  settle  rights  as  against  adverse 
claimants.  Randolph  v.  Randolph,  2  I«eigh  640: 
Overseers  v.  Hart  8  Leigh  I. 

Dismissal  at  HeaHng  for  Want  of  Jurisdiction.- 
When  it  appears  at  the  hearing  of  a  cause  that  the 
real  object  of  a  bill  in  chancery  is  to  settle  a  con- 
troverted boundary  of  lands,  it  should  be  dismissed 
for  want  of  Jurisdiction.  Callaway  v.  Webster.  08 
Va.  700,  87  S.  £.  Rep.  276:  Jones  v.  Bradshaw.  16 
Oratt  861 :  Boston  Blower  Co.  v.  Carman  Lumber 
Co..  04  Va.  04,  26  S.  E.  Rep.  880;  Collins  v.  Sutton.  04 
Va.  128,  26  S.  £.  Rep.  416;  Robinson  v.  Moses.  8  Va. 
Dec.  686,  84  S.  £.  Rep.  48. 

Apportionment  of  Water  Line— Boundary  Lines  —A 
court  of  equity  has  Jurisdiction,  and  is  the  proper 
tribunal  in  which  to  apportion  the  water  line  be> 
tween  adjoining  owners,  and  to  determine  and 
establish  the  boundary  lines  of  coterminous  owners. 
Oroner  v.  Foster,  04  Va.  660,  27  S.  E.  Rep.  408;  Wav- 
erly,  etc..  Co.  v.  White.  97  Va.  176,  88  S.  E.  Rep.  684. 

Boundaries— Addition  of  Equity  Nooessary.— Courts 
of  equity  will  not  interpose  to  ascertain  boundaries, 
unless  in  addition  to  the  naked  confusion  of  the 
controverted  boundaries,  there  is  some  peculiar 
equity,  which  has  arisen  from  the  conduct  situa- 
tion, or  relation  of  the  parties.  Collins  v.  Sutton, 
04  Va.  127,  86  S.  E.  Rep.  416;  Stuart  v.  Coalter.  4  Rand. 
74;  Lange  v.  Jones,  6  Leigh  102. 

Between  Town  and  Corporation— Rights  In  Doabt.— 
In  a  controversy  between  a  town  and  a  corporation 
involving  the  title  and  boundaries  of  land,  where 
the  evidence  left  the  rights  of  the  parties  in  doubt 
they  could  not  be  settled  in  a  court  of  equity.  Man- 
chester Cotton  Mills  V.  Town  of  Manchester.  25  Oratt 
825. 

One  Title  Flay  Be  Legal,  Other  Equitable.— It  is  not 
necessary  to  entitle  a  party  to  go  into  equity  that  the 
titles  of  the  claimant  should  be  both  purely  legal. 
It  is  ordinarily  sufficient  to  found  the  JuriadicUon. 
that  one  is  legal  and  the  other  is  equitable.  Oil.  etc. 
Co.  V.  Oale.  6  W.  Va.  886. 

Calling  In  Outstanding  Title.— Where  one  invokes 
the  aid  of  a  court  of  equity  to  call  in  an  outstanding 
title  to  property,  in  such  case  it  will  not  upon  the 
plainest  and  best  settled  principles  of  equity,  extend 
the  required  aid  without  compelling  the  applicant 
to  do  what  is  equitable  under  the  circumstances  of 
the  particular  case— "he  who  asks  equity  must  do 
equity.*'    Kerr  v.  Kerr,  84  Va.  154. 6  S.  £.  Rep.  80. 

Bstablishing  Title  under  Lost  Deeds  and  Wills.- 
There  can  be  no  doubt  that  courts  of  equity  have 
Jurisdiction  to  set  up  lost  deeds,  and  wills,  and  es- 
tablish titles  under  them.  Building,  etc.,  Co.  v. 
Fray,  06  Va.  560,  82  S.  E.  Rep.  68.  See  also.  Thomas 
V.  Ribble,  8  Va.  Dec.  881.  84  S.  E.  Rep.  941. 

Partition.— Where  a  division  of  land  is  sought  a 
court  of  equity  has  Jurisdiction.  Castleman  r. 
Veitch,  8  Rand.  606.      . 

Same— At  3ult  of  Tenant  by  Curtesy.— A  court  of 
equity  will  decree  a  partition  of  land,  at  a  suit  by 
the  tenant  by  the  curtesy,  who  has  purchased  the 
reversionary  interest  of  one  of  three  heirs,  and 
another  interest  is  held  by  infants.  Otley  v.  M' Al- 
pine, 2  Oratt  840. 

Sans— ilutual  Rights  under  Same  InstmoMut— One 
Holding  Adverse— No  Jurisdiction.— The  constructiOD 
of  the  muniments  of  title,  whether  the  same  be  deed 
or  will,  furnishes  no  ground  of  equitable  Jurisdic- 
tion. Where  there  are  mutual  rights  under  the 
same  instrument  In  the  same  property,  equity  often 
takes  Jurisdiction  to  define  and  partition,  but  where 
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one  holds  adversely  to  the  instrument,  under  which 
another  claimSt  there  is  no  jurisdiction  in  equity  as 
a  general  rule.  There  is  an  adequate  remedy  at 
law.  Snyder  y.  Qrandstaff,  96  Va.  478,  81  S.  £.  Rep. 
647. 

Sane-QiMtftioiisof  Law  Affecting  Legal  Title— SUtu- 
tory  Provisions.— It  was  expressly  provided  by  J  1, 
ch  ISO.  Code  of  1873,  which  authorized  the  partition 
of  land,  that  in  the  exercise  of  such  Jurisdiction  the 
courts  of  equity  may  take  cognizance  of  all  questions 
of  law  affecting  the  legal  title  that  may  arise  in  any 
proceeding.    Bradley  v.  Zehmer,  82  Va.  686. 

Saoio— Tenants  In  Common— Oaster^Llmitatlons.— 
The  fact  that  one  tenant  in  common  has  been  ousted 
by  another,  in  sole  possession,  claiming  the  whole 
under  conveyance  of  another  cotenant  will  not  de- 
bar a  court  of  equity  from  jurisdiction  in  partition, 
so  long  as  the  right  of  entry  is  not  barred  by  the 
statute  of  limitations.  CecU  v.  Clark,  44  W.  Va.  660, 
80  S.  £.  Rep.  816. 

Superior  Equity  Necessary  to  Disturb  Legal  Title.— 
A  legal  title  to  land  ought  not  to  be  disturbed  in 
favor  of  a  party  not  having  a  superior  right  in  equity 
to  the  identical  land  in  question.  Depew  v.  Howard, 
1  Munf.  298. 

Equitable  Title  Supports  Jurisdiction,— Equity  has 
Jurisdiction  to  entertain  a  bill  for  the  recovery  of 
land,  when  the  plaintiffs  do  not  hold  the  legal  title, 
but  only  an  equitable  one.  Ruffners  v.  Lewis,  7 
Leigh  720.  80  Am.  Dec.  518. 

Validity  of  Tax  Deeds— Adverse  Claimant  in  Posses- 
sion.—in  a  controversy  over  land,  where  the  adverse 
claimant  is  in  possession  under  tax  deeds,  the 
question  of  their  validity  must  be  tried  in  a  court 
of  law,  and  equity  has  no  jurisdiction.  Steed  v. 
Baker,  18  Gratt  880. 

Ciottd  ou  Title— Oeneral  Jurisdiction.— The  jurisdic- 
tion of  courts  of  equity  to  remove  clouds  from 
titles  where  the  party  complaining  has  no  ade- 
quate remedy  at  law  is  well  settled.  Sulphur 
Mines  Co.  v.  Boswell,  94  Va.  480,  27  S.  E.  Rep.  24;  Va., 
etc.,  Co.  V.  Kelly,  93  Va.  882,  24  S.  E.  Rep.  1020,  and 
cases  there  cited. 

Same— Owner— rinst  Be  In  Possession.— But  a  court 
of  equity,  as  a  general  rule,  in  the  absence  of  statu- 
tory authority,  will  not  entertain  a  bill  for  the 
purpose  of  removing  a  cloud  upon  the  title  to  land, 
unless  the  owner  bringing  the  bill  is  in  possession. 
The  jurisdiction  in  such  cases  is  founded  upon  the 
theory  that  there  is  no  adequate  remedy  at  law. 
If  he  is  not  in  possession  and  has  the  legal  title,  he 
has  ordinarily  a  complete  remedy  at  law  by  eject- 
ment Otey  V.  Stuart,  91  Va  714,  22  S.  E.  Rep.  518. 
See  Carroll  v.  Brown,  88  Oratt  791 ;  Steams  v.  Har- 
man,  80  Va.  48:  Louisville,  etc.,  R.  Co.  v.  Taylor.  98 
Va.  226.  24  S.  E.  Rep.  1013;  Virginia  Coal  &  Iron  Co. 
V.  KeUy,  08  Va.  838.  84  S.  E.  Rep.  1020;  Steinman  v. 
Vicars,  99  Va.  595, 89  S.  £.  Rep.  2X7;  Kane  v.  Virginia, 
etc.,  Co.,  97  Va.  880,  88  S.  E.  Rep.  627. 

5amo— By  Conveyance  of  Underlying  Minerals— What 
Possession  Sufficient.— The  actual  possession  of  the 
surface  of  land  under  which  are  undeveloped 
minerals  is  sufficient  possession  to  enable  the  owner 
of  the  surface  to  invoke  the  jurisdiction  of  a  court 
of  equity  to  remove  a  cloud  created  by  the  con- 
veyance of  the  underlying  minerals.  Steinman  v. 
Vicars,  99  Va.  605,  89  S.  E.  Rep.  227.  7  Va.  Law  Reg. 
250. 


to    Remove— Necessary    Allegations.— 

Where  a  bill  filed  to  remove  a  cloud  on  the  title  of 
land,  alleged  that  the  plaintiff  was  the  "owner" 
of  the  land,  it  was  demurrable,  because  it  failed  to 


allege  that  he  hscd  title  to  the  land  and  was  in 
possession.  Baker  v.  Briggs,  99  Va.  860,  88  S.  E.  Rep. 
277. 

Same— Trust  Property— Duty  of  Trustee— Impedi- 
ments.—That  it  is  the  duty  of  a  trustee  to  apply  to  a 
courtof  equity  where  there  is  a  cloud  upon  the  title 
of  the  property  conveyed  by  a  deed  of  trust,  or  where 
there  is  a  doubt  or  uncertainty  of  the  amount  to  be 
raised,  or  as  to  prior  encumbrances  of  the  trust 
subject,  or  where  there  is  a  conflict  between  the 
creditors,  or  in  any  case  in  which  the  aid  of  a  court 
of  equity  is  necessary  to  remove  impediments  in 
the  way  of  a  fair  execution  of  the  trust,  are  propo- 
sitions which  cannot  be  denied,  and  which  have  been 
repeatedly  affirmed  by  the  Virginia  courts.  Muller 
V.  Stone.  84  Va.  884,  6  S.  E.  Rep.  228;  Lane  v.  Tidball, 
Oilmer  180;  Gay  v.  Hancock,  1  Rand.  72;  Miller  v. 
Argyle,  5  Leigh  460;  Wilkins  v.  Gordon,  11  Leigh  547; 
Miller  V.  Trevilian,  8  Rob.  1;  Bryan  v.  Stump,  8 
Oratt.  241;  Rossettv.  Fisher,  11  Gratt.  498;  White 
V.  Mech.,  etc.,  Ass'n,  22  Gratt.  288;  Shurtz  v.  John- 
son 28  Gratt  657. 

Deficiency  In  Amount— A  court  of  equity  has  juris- 
diction to  decree  compensation  for  a  deficiency  in 
the  quantity  of  land  sold,  although  the  land  has  been 
conveyed  by  deed  with  general  warranty  and  all 
the  purchase  money  has  been  paid.  Kelly  v.  Riley, 
22  W.  Va.  247.  For  the  general  jurisdiction  of  equity 
when  there  is  a  deflciency  in  quantity  of  land  sold, 
reference  is  made  to  Norfolk,  etc.,  Co.  v.  Foster.  78 
Va.  418;  Castleman  v.  Veitch,  8  Rand.  596;  Bedford 
V.  Hickman,  5  Call  286,  2  Am.  Dec.  590. 

Contracts  of  Hazard.— There  is  no  ground  for 
equitable  relief  from  a  "contract  of  hazard."  which 
is  a  sale  in  gross  without  regard  to  quantity.  Yost 
V.  Mallicote,  77  Va.  610;  Sergeant  v.  Linkous,  88  Va. 
664.  8  S.  E.  Rep.  295. 

b.  Of  Life  TenatUt  and  Semaindermen. 

Slaves  Recovered  by  Remaindermen  after  Death  of 
Ufe  Tenant— If  upon  the  death  of  the  life  tenant  of 
slaves,  the  executor  declines  or  neglects  to  recover 
the  slaves,  and  sell  them  for  a  division,  as  the  will 
authorized  him  to  do,  the  remaindermen  may  sue 
in  equity  to  recover  and  divide  them  among  the 
parties  entitled.    Tabb  v.  Cabell,  17  Gratt  160. 

Same— Discovery.— Where  the  life  tenant  of  slaves, 
with  limitations  over  to  another  party,  sold  them 
to  different  purchasers  one  of  whom  was  unknown, 
it  was  held  that  after  the  death  of  the  life  tenant 
the  remaindermen  could  maintain  a  suit  in  equity 
against  the  curatrlx  of  the  life  tenant  and  the 
known  purchasers  to  recover  the  slaves  or  their 
value,  and  seek  a  discovery  of  the  unknown  pur- 
chaser.   Cross  V.  Cross,  4  Gratt  267. 

c.  Of  Infants.— See  monographic  fM>^«  on  "Infants" 
appended  to  Caperton  v.  Gregory,  11  Gratt.  505. 

Oeneral  Jurisdiction.— It  seems  to  be  the  rule  in 
Virginia,  that  a  court  of  equity  has  no  authority, 
under  its  general  jurisdiction  as  guardian  of  in- 
fants, to  sell  their  real  estate  whenever  it  is  for  the 
advantage  of  the  infants  to  do  so.  Faulkner  v. 
Davis.  18  Gratt  661 ;  Hoback  v.  Miller.  44  W.  Va.  638. 
29  S.  £.  Rep.  1015. 

Statutory  Authority  Necessary.— Courts  of  equity 
have  no  inherent  power  to  sell  the  lands  of  infants, 
and  can  do  so  only  as  that  power  is  given  them  by 
statutes.  Hoback  v.  Miller,  44  W.  Va.  686.  29  S.  E. 
Rep.  1014. 

Under  Recent  Statute.- By  the  provisions  of  S  2009 
of  the  Va.  Code,  a  court  of  equity  will  order  a  sale 
of  award's  realty,  whenever  it  is  made  to  appear 
that  the  proper  maintenance  and  education  or 
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otber  Interests  of  the  infant  require  that  the  pro- 
ceeds of  the  real  estate,  beyond  the  annual  income 
thereof,  should  be  applied  to  these  purposes.  Hark- 
rader  ▼.  Bonham.  88  Va.  247.  10  S.  E.  Rep.  169. 

Under  Acts  iS53*^By  the  Session  Acts  of  1868,  ch. 
34,  p.  80,  and  the  previous  acts  on  the  subject,  courts 
of  equity  had  jurisdiction  to  sell  lands  in  which  in- 
fants had  an  Interest,  whether  in  possession  or 
remainder,  vested  or  contingent,  if  the  proper 
parties  could  be  brought  before  the  courts.  Faulk- 
ner y.  Davis,  18  Oratt  661 :  Christian  v.  Worsham, 
78  Va.  106. 

Liable  for  Support  aod  Bdocatlon .— A  sruardian 
pladufiT  his  ward  with  a  third  person  to  be  supported 
and  educated,  though  he  may  undertake  to  pay  the 
ward's  expenses,  does  not  thereby  relieve  the 
ward's  estate,  but  the  person  with  whom  the  ward 
is  placed  may  proceed  in  equity  to  subject  the 
profits  of  the  ward's  estate  to  the  payment  of  the 
expenses.    Bamum  v.  Frost,  17  Qratt.  89a 

Same— Personal  Property.— A  court  of  chancery 
may  authorize  a  sale  of  the  personal  property  of 
infant  ce$tutt  qus  trutt  in  cases  where  such  sale  is 
absolutely  necessary  for  their  support.  Markham 
V.  Guerrant,  4  Leig-h  279. 

d.  Prior  JSttablUhmeni  of  SiohU  at  Law. 

Clal»  5oandlnf  in  Damages.— A  firm  made  a  deed  of 
trust  to  secure  all  its  liabilities,  many  of  which  were 
recited,  but  nothing-  was  said  about  debts  merely 
sounding  in  damages.  The  plaintiff  possessing*  a 
claim  of  the  latter  kind  sought  to  enforce  the  deed, 
and  to  secure  damages.  It  was  held  that  the  plain- 
tiffs should  have  first  established  their  damages  at 
law,  and  that  equity  had  no  Jurisdiction  until  they 
had  done  so.  Witz  v.  MuUin,  90  Va.  806*  20  S.  B.  Rep. 
783. 

Invasion  of  Property  Title  to  Which  UnqoestlonaMe. 
—Where  the  rights  of  parties  in  property  have  been 
invaded,  if  their  title  thereto  is  unquestionable, 
they  may  go  at  once  in  equity  to  compel  the  removal 
of  obstructions,  without  proceeding  at  law  to  estab- 
lish their  right    Berkeley  v.  Smith,  97  Gratt.  892. 

Sureties  of  Personal  Ropreseotatlve  C«uinot  Be  Sued 
until  Devastavit  Rzed  on  Principal.— The  sureties  of 
a  personal  representative  cannot  be  sued  in  equity 
until  a  devattavit  is  fixed  upon  the  principal,  except 
in  cases  where  from  some  inevitable  necessity  a 
creditor  is  obliged  to  come  into  equity  against  the 
principal  In  the  first  place;  and  then  the  sureties 
should  be  made  parties  to  prevent  a  circuity  of 
action.    Bacheldor  v.  Elliott,  1  H.  &  M.  10. 

Usurious  Bond  and  Deed  of  Trust— Part  of  Considera- 
tion VaHd.— Where  a  bond  and  a  deed  of  trust  given 
^  to  secure  it  are  usurious  and  void,  yet  If  part  of  the 
consideration  of  the  bond  was  a  pre-existing  valid 
debt,  which  so  continues,  a  court  of  equity  will  not 
compel  the  obligee  to  establish  his  claim  at  law 
before  proceeding  to  enforce  his  security.  Bank  of 
Washington  v.  Arthur,  8  Gratt.  178. 

Decision  by  Court  of  Law.— If  a  cause  has  been  once 
fully  decided  by  a  court  of  common  law,  equity  will 
not  grant  relief.  Terrell  v.  Dick,  1  Call  646;  Turpln 
V.  Thomas,  2  H.  &  M.  139;  Morris  v.  Ross,  2  H.  &  M. 
406:  Syme  v.  Montague,  4  H.  &  M.  180;  De  Lima  v. 
Glassell,  4  H.  &  M.  809;  Klncaid  v.  Cunlngham,  2 
Munf.  1;  Fenwlck  v.  McMurdo,  3  Munf.  244.  See 
Johnson  v.  Barham,  99  Va.  806, 88  S.  E.  Rep.  136,  where 
the  question  was  as  to  title  to  an  office,  attempt  to 
exercise  the  Jurisdiction  was  restrained  by  a  writ  of 
prohibition. 

Appeal— When  Chancery  Can  interfere.— Where  a 
case  is  fully  and  fairly  tried  in  a  court  of  law,  the 


decision  is  so  far  binding,  that  it  can  only  be  exam- 
ined by  an  appellate  court  and  chancery  cannot 
interfere.  But  chancery  may  interfere  if  the  coart 
of  law  refuses  to  decide  points  of  law  or  to  reserve 
them,  but  submits  them  to  the  Jury  and  they  decide 
them  inequitably.    Picket  v.  Morris,  2  Wash.  266. 

e,  BiUt  of  Peace  and  Qvia  Timet. 

Bill  of  Peace— Rights  of  Dcfbndants  Must  Bo  Con- 
nected.- A  bill  of  peace  will  not  lie  where  the  rights 
and  responsibilities  of  the  defendants  do  not  depend 
upon,  nor  arise  from,  nor  are  in  any  way  connected 
with  each  other.    Randolph  v.  Kinney,  8  Rand.  894. 

BUI  Quia  Timet-Pialntlff  Must  Be  In  Danger  of  Ijsss. 
—A  bill  Quia  timet  will  not  He  unless  there  la  danger 
that  the  plaintiff  will  be  subjected  to  loss  by  the 
neglect,  inadvertence,  or  culpability  of  another. 
Randolph  v.  Kinney,  8  Rand.  891. 

Same— By  Surety  against  Representative  ef  OoMor.— 
A  surety  upon  the  death  of  his  principal  is  entitled 
to  come  into  equity  by  a  quia  timet  against  the  debtor's 
executor  and  the  creditor  to  compel  the  execntor 
to  pay  the  debt,  where  the  debt  Is  due.  Stephenson 
V.  Tavemers,  9  GratL  896. 

It  was  held  In  Call  v.  Scott  4  Call  402,  that  where  a 
mortgage  was  given  by  a  debtor  to  Indemnify  his 
surety,  a  bill  Quia  timet  by  the  surety  against  a 
representative  of  the  debtor  would  lie  for  a  decree 
that  he  pay  the  debt  and  indemnify  the  surety. 

Same— By  Vendee  against  Vendor  to  Compel  Pay- 
ment of  Uens.— On  principles  of  Quia  timet  chancery 
will  entertain  a  bill  by  a  vendee  of  land  against  his 
vendor  to  compel  the  latter  to  pay  out  his  own  land 
liens  binding  the  lands  of  both,  where  the  vendor  is 
insolvent  except  to  his  land,  and  that  may  prove 
inadequate  security.  Weekly  v.  Hardesty  (W.  Va.), 
86  S.  £.  Rep.  88a 

Same— Conveyance  by  Adverse  Clalnumt»— A  court 
of  equity  has  Jurisdiction  on  the  principle  of  oimia 
timet  to  relieve  an  owner  In  the  possession  of  land 
from  an  adverse  claim  of  another  party,  who  by 
mistake  or  fraud  conveys  the  land  to  another. 
Jurisdiction  lies  in  this  case,  because  the  owner 
being  in  possession  could  not  bring  ejectment 
against  the  adverse  claimant  not  in  possession. 
Steams  v.  Barman,  80  Va.  48. 

Vn.  WAIVER  OF  OBJECTIONS.- Sec  m^ra, 
"General  Jurisdiction,*'  sec.  X  6.  "Waiver  of  Objec- 
tion." 

1.  Subjsct-Mattsb  CooHiZABLB  Dr  EQurrr. 

BlU  Answered  and  Merits  Contested— If  the  defend- 
ant answers  the  bill  without  objection  to  the  Juris- 
diction, and  contests  the  merits  of  the  cane,  the 
court  win  entertain  the  bill  If  It  be  a  proper  one 
for  equitable  cognizance.  But  if  the  subject-matter 
is  not  cognisable  in  equity  it  will  dismiss  the  bUL 
Hickman  v.  Stout,  9t  Leigh  6;  Cresap  v.  Kemble.  86 
W.  Va.  608. 

A  bill  by  a  sole  surviving  trustee  of  a  town,  for  the 
purpose  of  asserting  the  rights  of  the  inhabitants  in 
common  to  certain  lands  annexed  thereto,  was 
sustained,  where  the  parties  went  to  a  heaitag 
upon  the  merits,  without  objection  to  the  Jurisdic- 
tion.   Mayo  V.  Murchle,  8  Munf.  868. 

3.  Subject-Mattsb  Not  Cogmizabls  or  SQurrr. 

Rule  Stated.— Where  a  bill  does  not  state  a  case 
proper  for  relief  In  equity,  or  if  it  is  brought  in  the 
wrong  Jurisdiction,  the  court  will  dismiss  it  at  the 
hearing,  though  no  objection  has  been  taken  by 
the  defendant  lu  his  pleadings.  Beckley  v.  Palmer. 
11  Gratt.  626;  Graveley  v.  Graveley.  84  Va.  161.  4S.  E. 
Rep.  218;  Trout  v.  Trbut,  86  Va.  299, 9  S.  E.  BepL  1123: 
Green  v.  Massie,  81  Gratt.  862,  and  note:  Jones  v. 
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Bradsliaw,  l6Gratt  861,  and  noU:  Hadson  y.  Kline, 
9  Oratt.  t79;  Pollard  y.  Patterson,  8  H.  &  M.  07: 
Salamone  y.  Keiley,  80  Va.  80;  Boston,  etc.,  Co.  y. 
Carman,  etc.,  Co.,  94  Va.  B4,  96  S.  E.  Rep.  80a 

Objections  Hade  at  Any  Time.— A  bill  wlU  be  dis- 
missed which  does  not  state  a  proper  case  for  equi- 
table relief,  although  no  objection  is  taken  to  the 
Jurisdiction  in  the  pleadinsrs.  Objection  on  that 
irronnd  may  be  taken  at  any  stave  of  the  proceed- 
ings. Buffalo  Y.  Town  of  Pocahontas,  86  Va.  882. 7  S. 
£.  Rep.  888. 

Same— In  Appellate  Court— Sua  Spoote.— If  a  bill  is 
without  equity,  although  it  was  not  demurred  to  in 
the  lower  court,  the  objection  may  be  taken  for  the 
first  time  in  the  appellate  court,  and  may  be  en- 
forced by  the  court  sua  tponU,  though  not  raised  by 
the  pleading  nor  suffffested  by  counsel.  Boston 
Blower  Co.  y.  Carman  Lumber  Co.,  94  Va.  94, 90  S.  £. 
Bep.  890:  Collins  y.  Sutton.  94  Va.  197, 26  S.  B.  Rep. 
415. 

Effect  of  Answer.— Where  a  want  of  equity  appears 
on  the  face  of  the  bill  of  the  complainant,  no  relief 
will  be  granted  though  the  defendant  answers 
instead  of  demurring.  Collins  y.  Jones,  0  Leigh 
690,  99  Am.  Dec.  916. 

SaoM-When  It  BstaUlslies  Jurisdiction— Proof.— A 
bill  which  does  not  show  on  its  face  a  proper  case 
for  equitable  relief  should  be  dismissed  at  the 
hearing,  eyen  though  the  defendant  has  not 
appeared  or  objected  to  the  Jurisdiction  of  the 
court,  unless  the  case  is  shown  to  be  within  the 
Jurisdiction  by  the  answer  and  proofs.  Orayeley  y. 
Grayeley.  84  Va.  146.  4  S.  £.  Rep.  218. 

C.  CRIMINAL  JURISDICTION. 

See  monographic  tiott  on  "Courts." 

L  OUSTER. 

By  Conviction  of  Mlsdcmeaaor  on  Indictment  lor 
FMony.- A  court  haying  Jurisdiction  of  an  indict- 
ment for  felony  is  not  ousted  thereof  by  a  con- 
Tiction  of  a  misdemeanor  included  in  the  felony, 
adthongh  it  has  no  original  Jurisdiction  of  such 
misdemeanor.  Reynolds  y.  Com.,  94  Va.  816,  27  S. 
£.  Rep.  497. 

n.  DIVESTITURE  OP  JURISDICTION. 

Effect  of  Repeal  of  Statute.— Wheneyer  a  court  is 
depriyed  of  Jurisdiction  oyer  any  class  of  cases,  by 
the  repeal  of  a  statute  which  giyes  the  Jurisdiction, 
and  there  is  no  proYlsion  made  for  the  transfer 
of  such  cases  to  some  other  court  which  has  or  is 
giyen  Jurisdiction,  and  no  reservation  is  made  for 
the  trial  of  pending  cases  in  such  courts,  all  such 
cases  faU  with  the  repealed  statute.  Dulin  y.  Lil- 
lard,  91  Va.  718.  20  S,  E.  Rep.  891. 

Corporatloa  Courts  Not  Affected  by  Act  April  a,  1873. 
—Act  of  April  9, 1878,  regulating  the  Jurisdiction  of 
county  and  circuit  courts,  does  not  divest  corpora- 
tion courts  in  cities  and  towns  of  any  part  of  their 
jurisdiction.    Tremaine  v.  Com.,  85  Oratt.  987. 

m.  OFFENCES  BY  ACTS  OF  CONGRESS. 

State  Courts  without  Jurisdiction.— The  courts  of  a 
state  do  not  haye  Jurisdiction  to  try  offences 
created  by  acts  of  congress.  Thus  a  state  court  has 
no  Jurisdiction  to  try  a  defendant  charged  with 
feloniously  stealing  from  the  mails  of  the  United 
States,  as  that  is  an  offence  created  by  an  act  of 
congress.    Com.  y.  Feely,  1  Va.  Cas.  821. 

IV.  CONCURRENT  JURISDICTION. 

With  Federal  Courts-Counterfeiter.— A  state  court 
lias  jurisdiction  to  punish  an  act  made  an  offence 
"by  the  laws  of  the  state,  although  the  same  act  was 


made  an  offence  against  the  United  States  by  an  act 
of  congress.    Jett  y.  Com.,  18  Oratt.  98& 

Thus,  although  a  counterfeiter  be  indictable  in  the 
courts  of  the  United  States  for  an  offence  against 
the  laws  of  the  United  States,  he  is  also  Indictable 
in  the  courts  of  Virginia  for  the  offence  against  the 
laws  of  that  state.    Hendrick  y.  Com.,  6  Leigh  707. 

Saaie— Potver.— And  a  state  court  has  Jurisdiction 
to  punish  the  offence  of  attempting  to  pass  a  forged 
note  purporting  to  be  a  note  of  one  of  the  national 
banks  of  the  United  States.  Jett  y.  Com.,  18  Gratt. 
988. 

V.  JURISDICTION  OF  PERSON  AND  OFFENCE. 

Alleging  Act  within  Jurisdiction  Sufficient.- Where 
the  indictment  made  by  the  grand  Jury  of  the  hus- 
tings court  of  a  city  charges  the  assault  to  haye 
been  made  at  the  city,  and  within  the  Jurisdiction 
of  the  said  court  of  the  said  dty.  this  is  sufficient, 
and  it  is  not  necessary  to  state  the  exact  place  of 
the  assault.    Baccigalupo  y.  Com..  88  Gratt.  807. 

Bvldenca  Should  Show  Offence  In  Jurisdiction.— 
Where  there  is  no  eyidence  in  the  record  to  show 
that  an  offence  is  committed  within  the  Jurisdiction 
of  the  court  hearing  the  case,  it  is  an  error  if  ih^x 
court  oyerrules  a  motion  for  a  new  trial.  Hooyer  y . 
State,  I  W.  Va.88S. 

Court  of  Richmond  Has  No  Jurisdiction  of  Offence  In 
Essex.— The  circuit  court  of  Richmond  issues  a 
eapiiu  against  a  person  then  indicted  for  felony, 
which  is  directed  to  the  sheriff  of  Essex,  and  by  him 
served,  and  in  Essex  he  wilfully  permits  the  pris- 
oner to  escape.  In  such  case  a  criminal  prosecution 
against  the  sheriff  cannot  be  maintained  in  the  cir- 
cuit superior  court  of  Richmond,  for  this  official 
malfeasance  committed  in  Essex.  Com.  y.  Lewis,  4 
Leigh  664. 

Convicts— flay  Be  Tried  Where  Penitentiary  Is  Lo- 
cated.—When  a  conyict  kills  a  guard  while  hired  out 
in  a  county  other  than  the  one  in  which  the  peni- 
tentiary is  situated.  In  contemplation  of  law  he  is 
still  in  the  penitentiary,  and  he  may  be  indicted  and 
tried  in  the  county  in  which  the  penitentiary  is 
located.    Ruffln  y.  Com.,  91  Gratt.  790. 

Larceny— Out  of  State— Possession  In  State.— Where 
one  steals  property  at  a  place  beyond  the  Jurisdic- 
tion of  this  state,  and  brings  the  same  into  this 
state,  he  cannot  be  lawfully  convicted  of  larceny  in 
our  courts.  Strouther  y.  Com.,  09  Va.  788,  99  S.  E. 
Rep.  869. 

Same— In  State— Possession  In  Another  County.— if 
goods  be  stolen  in  one  county,  and  carried  into 
another  the  thief  may  be  indicted  in  either,  the 
offence  being  complete  in  both  counties.  Com.  y. 
Cousins,  9  Leigh  706 

Wagers  on  Races  In  Another  State.— The  state  of 
Virginia  has  a  right  to  suppress  and  punish  under  its 
police  power  wagers  made  here  on  races  to  be  run  in 
West  Virginia.  The  act  takes  place  here,  and  over 
it  and  the  actors  this  state  has  complete  Jurisdiction, 
it  does  not  matter  where  the  race  is  run.  Lacey  y. 
Palmer.  98  Va.  150,  94  S.  £.  Rep.  980. 

Death  In  Another  State  from  Stabbing  In  Virginia.— 
If  a  person  be  stabbed  in  Virginia,  and  die  of  his 
wounds  in  another  state,  the  assailant  cannot  be 
tried  for  murder  in  any  county  in  this  common- 
wealth, but  he  may  be  examined,  indicted,  and 
tried  for  the  felonious  stabbing  in  the  county  where 
the  blow  was  inflicted.  Com.  y.  Linton,  9  Va  Cas. 
905. 

Selling  Liquor  without  License— Offence  Complete 
When  Delivery  Is  Made.— No  indictment  will  lie 
against  a  person  for  taking  orders  for  liquor  in  a 
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county  in  whicb  lie  bas  no  license,  to  be  delivered 
to  the  common  carrier  in  a  connty  in  which  he  has 
a  license.  The  contract  being  executory  is  only 
completed  when  delivery  is  made  for  transportation 
to  the  buyer.    State  v.  Huffhes.  23  W.  Va.  748. 

So  when  an  order  by  mail  for  liquor  was  filled  by 
delivering  the  package  marked  C  O.  D..  to  an  ex- 
press company  in  a  county  where  the  dealer  had  a 
license,  to  be  delivered  to  the  consignee  in  a  county 
where  he  had  no  license,  it  was  held  to  be  no  viola- 
tion of  the  law.  State  v.  Flanagan,  88  W.  Va.  58, 17 
S.  E.  Rep.  792. 

VI.  CONSTITUTIONAL  AND  STATUTORY  PRO- 
VISIONS. 

Providing    Examination  for  Felony  before  County 

Court— Act  of  April  3, 1873,  providing  for  the  exam- 
ination of  persons  charged  with  a  felony  before  the 
county  court,  is  not  in  violation  of  1 12,  art  8  of  the 
Constitution,  providing  that  the  circuit  courts  shall 
have  jurisdiction  of  all  felonies  and  misdemeanors, 
as  the  Jurisdisdiction  conferred  on  the  circuit 
courts  is  not  exclusive.  State  v.  Strauder,  8  W.  Va. 
086. 

owing  County  Court  Jurisdiction  of  Pdonles -—Sec- 
tion 87  of  art  8  of  the  Constitution,  which  provides 
that  the  county  courts  shall  have  jurisdiction  of 
all  criminal  cases  beneath  the  grade  of  a  felony,  is 
not  an  implied  prohibition  against  the  legislature 
giving  the  county  court  jurisdiction  in  cases  of 
felony;  hence,  an  act  giving  county  courts  jurisdic- 
tion to  examine  persons  charged  with  felonies,  is 
not  in  violation  of.  this  provision.  State  v. 
Strauder.  8  W.  Va.  086. 

Creating  City  and  Corporation  Court— (Mfenoes  Prior 
to  Act.— An  act  Incorporating  a  city,  and  creating  a 
court  therein,  will  not  be  presumed  to  give,  by 
implication,  that  court  jurisdiction  of  an  offence 
committed  before  the  passage  of  the  act.  Ryan  v. 
Com.,  80  Va.  886. 

Vn.  TRANSFER  OF  CAUSES. 

By  Consent— To  Court  Having  Jurisdiction.— By 
mutual  consent  the  parties  may  transfer  an  action 
for  assault  and  battery  from  a  county  court  to  a 
district  court  when  the  latter  court  has  jurisdiction 
over  the  subject  Parish  v.  Gray,  6  Call  18.  See  Va. 
Code  1840,  p.  6Bfr\  Va.  Code  1887.  sec.  8816,  as  amended 
by  Acts  1898-94,  p.  761.  See  monographic  note  on 
"Removal  of  Causes.** 

Same— To  Superior  Court— The  removal  of  an  in- 
dictment from  a  county  to  a  superior  court  by 
consent  of  the  attorney  for  the  commonwealth  and 
the  defendant  gives  no  jurisdiction  to  the  superior 
court  to  try  it    Com.  v.  Brownwell,  8  Va.  Cas.  828. 

Power  of  Superior  Court— Treason  and  Felony.— The 
superior  court  has  no  power  to  change  the  venue, 
in  any  case  of  treason  or  felony,  on  application  of 
defendant    Com.  v.  Wlldy,  2  Va.  Cas.  09. 

Same— Misdemeanor.— A  superior  court  of  law  has 
no  power  to  change  the  venueinany  case  of  mis- 
demeanor.   Com.  V.  Rolls,  2  Va.  Cas.  08. 

Power  of  District  Court— nisdemeanor.— The  district 
court  has  power  to  grant  defendant*8  application 
for  a  change  of  venue,  for  good  cause  shown,  in  case 
of  misdemeanors.    Com.  v.  Bedlnger,  1  Va.  Cas.  124. 

To  Federal  Court— Direction  to  Jury  by  Colored  flan. 
—A  colored  citizen  of  West  Virginia  on  trial  for 
homicide  is  not  entitled  to  have  the  case  removed  to 
the  circuit  court  of  the  United  States  for  trial  on 
the  ground,  that  by  tbe  law  of  the  state  only  white 
men  can  sit  on  the  jury.  State  v.  Strauder,  11  W. 
Va.  746,  87  Am.  Rep.  OOOu 

Same— On  Ground  of  Race  Prejudice. ~A  citizen  of 


West  Virginia  on  trial  for  homicide  is  not  entitled 
to  have  the  case  removed  into  the  cfrcnit  court  of 
the  United  States  for  trial,  on  the  ground  that  he  is 
a  colored  man,  and  that  such  prejudices  exist  in  the 
state  against  his  race  that  he  cannot  get  justice  in 
the  state  courts.  State  v.  Strauder,  11  W.  Va.  745.  87 
Am.  Rep.  006. 

To  Circuit  Court  at  Blectkm  of  Pntoner-Skoald  Elect 
on  Arraignment— Under  Act  of  1800-7,  ch.  28,  sec.  1, 
providing  that  a  party  on  trial  for  a  crime  which  Is 
punishable  with  death  may  upon  his  arraignment 
demand  to  be  tried  in  the  circuit  court  the  abcnsed 
should  elect  which  court  he  will  be  tried  in  at  the 
time  of  his  arraignment  Whitehead  v.  Com..  19 
Gratt  040. 

Same— Motion  to  Remand.— The  circuit  court  after 
acquiring  jurisdiction  to  try  a  defendant  by  hit 
election  to  be  tried  by  it  cannot  remand  tlie  case 
to  the  county  court  even  on  the  prisoner's  motion. 
Nicholas  V.  Com.,  91  Va.  741,  21  S.  B.  Rep.  804w 

Same— Advice  from  Court  or  Clerk.— Section  4010  of 
the  Code  providing  that  a  person  may  upon  arraign- 
ment for  a  capital  felony  in  a  county  court  demand 
trial  in  the  circuit  court  does  not  require  that  he 
be  advised  of  his  right  by  the  court  or  clerk,  if  he 
has  counseL  Drier  v.  Com.,  89  Va.  689. 10  S.  £.  Rep. 
078. 

3ame— Duty  of  Clerk  of  County  Court— Reconl— Sec- 
tion 4010  of  the  Code  which  provides  that  where  one 
indicted  in  the  county  court  for  a  felony  elects  to  be 
tri^d  in  the  circuit  court  the  clerk  of  the  former 
court  shall  transmit  to  the  clerk  of  the  latter  court 
a  transcript  of  the  record  in  relation  to  the  prosecu- 
tion and  copies  of  the  indictment  and  recognizance 
and  other  papers  connected  with  the  case,  does  not 
require  the  record  to  show  affirmatively  that  a 
venire  faeUu  was  issued  in  summoning  the  grand 
jury.    Watson  v.  Com.,  87  Va.  006, 18  S.  E.  Repu  28. 

No  Transfer  from  Cor|>oration  to  Cironit  Court.- It 
was  held  in  Boswell  v.  Com..  80  Qratt  800i  that  a 
prisoner  indicted  in  a  corporation  court  for  mnrder 
was  not  entitled  to  elect  to  be  tried  in  the  circuit 
court  In  this  respect  Acts  1800-07,  p.  981.  have  been 
altered  by  Acts  1809-70,  p.  8&  See  >bo^no<0  to  thU 
case. 

Arrest  after  Transfer.— Where,  after  the  commis- 
sion of  a  felony,  the  jurisdiction  of  the  offence  la 
transferred  from  one  court  to  another,  and  the 
prisoner  is  afterwards  arrested,  he  should  be  sent 
to  the  latter  court  to  be  tried.  In  re  Ewing.  5  Oratt 
701. 

Vni,  TERRITORIAL.  JURISDICTION. 

Over  Offences  In  Ohio  Rhror.- The  jurisdiction  of 
West  Virginia  is  coextensive  with  the  water  of  the 
Ohio  river  while  confined  within  its  banks,  and  in 
the  proper  county  the  state  has  jurisdiction  of 
offences  committed  on  a  boat  which  is  afloat  on  the 
river,  whether  fastened  to  the  bank  or  not.  State 
V.  Plants.  26  W.  Va.  119. 

In  a  prosecution  for  aiding  in  the  escape  of 
slaves  from  the  state  of  Virginia,  it  appeared  that 
defendants,  citizens  of  the  state  of  Ohio,  after  the 
canoe  in  which  the  slaves  crossed  the  Ohio  river  to 
the  Ohio  shore  was  run  upon  the  shore,  stepped  into 
the  water  above  low-^ater  mark,  and  aided  the 
slaves  in  the  removal  of  their  effects  from  the 
canoe.  It  was  held  that  the  offence  was  not  com> 
mltted  in  the  jurisdiction  of  Virginia.  Oom.  v. 
Oamer,  8  Gratt  056. 

Over  Potomac  River— Offence  bj  CItteen  sff  rinijlasd 
—Under  the  compact  between  Virginia  and  Mary- 
land (see  pp.  110  and  111  of  the  Va.  Code  of  1878).  vn- 
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Tiding  that  all  laws  necessary  for  the  preservation 
of  fish  In  the  Potomac  river  shall  l>e  made  with 
mutnal  consent  of  both  states,  a  citizen  of  Maryland 
is  liable  to  prosecution  and  conviction  for  the  viola- 
tion of  U  18, 20,  ch.  100,  Code  1878  of  Va.,  which  were 
enacted  with  the  consent  of  Maryland,  relative  to 
fishing-  in  the  Potomac  river.  Hendricks  v.  Ck>m., 
75  Va.  9S4. 
OffencM  in  Bays,  Rivers,  Hlgb  Seas,  etc.- Judges  of 

Admiralty.— By  a  statute  passed  in  1000,  treasons, 
felonies,  or  piracies,  committed  not  only  on  the  high 
seas,  but  in  any  bay,  river,  etc,  where  the  admiral 
had  Jurisdiction,  were  to  be  tried  by  judges  of 
admiralty,  under  commissions  of  oyer  and  terminer. 
Com.  V.  Oaines,  2  Va.  Cas.  172. 

Of  fiust%ngB   Court  of  RtchoioBd.— The    criminal 
'  jurisdiction  ot  the  hustings  court  of  Richmond  ex- 
tends one  mile  beyond  the  city  limits  on  the  north 
side  of  the  James  river.    Jordan  v.  Com.,  96  Gratt. 
048. 

IX.  OBJECTION  TO  JURISDICTION. 

On  Motion  of  Prisoner— Felony  Coses.— In  prosecu- 
tions for  felonies  and  other  serious  offences,  the 
cour^  will  not  on  motion  of  the  prisoner  quash  the 
indictment,  unless  where  the  court  has  no  jurisdic- 
tion, where  no  indictable  offence  is  charg'ed,  or 
where  there  is  some  other  material  and  substantial 
defect    Bell  v.  Com.,  8  Gratt.  OOa 

Snoio— Bclny  Question  of  Law  Should  Bo  Docldod  by 
Court.— Althou«rh  a  plea  to  the  Jurisdiction  of  the 
court  tendered  by  a  prisoner  was  informal  and 
properly  rejected,  yet,  the  objection  being  a  mere 
question  of  law,  however  made,  whether  by  sugg-es- 
tion  or  motion  ore  Unus^  should  be  considered  and 
decided  by  the  court.  Philips  v.  Com.,  10  Gratt  486, 
and  foot^iwU, 

Ctaani:e  of  Venue— Plea  That  Offence  Was  Committed 
In  Fomior  County.- When  the  venue  is  changed  from 
one  county  to  another,  a  plea  that  the  murder  was 
committed  in  the  former  county,  and  that  there- 
fore, the  court  of  the  latter  has  no  jurisdiction,  is 
bad  on  demurrer.    Vance  v.  Com.,  2  Va.  Cas.  102. 

X.  WAIVER  OP  OBJECTION. 

Not  Waived  by  Pleadlnir.— The  objection  that  the 
county  court  at  which  the  indictment  was  found, 
didnotconsistof  at  least  four  Justices,  as  required 
by  Const  art  0,  sec.  6,  goes  to  the  Jurisdiction  of  the 
court  and  hence  is  not  waived  by  pleading  to  the 
indictment  and  going  to  trial  thereon.  Jackson  v. 
Com.,  18  Gratt  706. 

No  Ol^ectlon  to  Want  of  Arraignment  and  Plea  after 
Reoioval.— It  is  no  ground  for  an  arrest  of  judg- 
ment that  the  defendant  after  pleading  not  guilty 
in  the  county  court  elected  to  be  tried  in  the  circuit 
court  under  Acts  1877-78,  ch.  17,  sec.  1,  and  was  not 
a^ain  arraigned  and  did  not  plead  again,  althoug-h 
that  section  provides  that  he  shall  be  there  ar- 
raigned and  tried  at  the  next  term;  the  defendant 
not  objecting  to  be  tried  without  further  plea.  Sut- 
ton V.  Com.,  86  Va.  128, 7  S.  E.  Rep.  828. 


Charles  v.  Charles.* 

January  Term.  1862,  Richmond. 

(Absent  Cabell,  P.) 

[60  Am.  Dec.  166.] 

I.  Antenniytlal  Contract*— Bar  to  Marital  Rlffhts.1^ 

The  rights  of  a  husband  to  the  property  of  his 

*Por  monoyrsphlc  note  on  Curtesy,  see  end  of  case. 
tAntenuiytlal   Contracto-Bar  to  MariUI   RIfffats.— 

Parties,  when  about  to  contract  the  relation  of 


intended  wife,  may  be  intercepted  by  his  agree- 
ment to  that  effect  And  where  by  express  con- 
tract before  and  in  contemplation  of  marriage,  for 
which  the  marriage  is  a  sufficient  consideration, 
he  aorrees  to  surrender  his  right  to  the  enjoyment 
of  the  property  during  the  coverture,  and  his  right 
to  take  as  survivor,  there  remains  nothing  to 
which  his  marital  rights  can  attach  during  the 
coverture,  or  after  the  death  of  the  wife.  In  such 
case  the  wife  is  to  all  intents  to  be  regarded  as  a 
feme  eoU  in  respect  to  such  property;  and  there  is 
no  necessity  that  the  marriage  contract  or  settle- 
ment should  limit  the  property  to  her  next  of  kin 
upon  her  failure  to  appoint;  but  it  will  pass  as  if 
the  wife  died  aoU  and  intestate. 
a.  Administrators— Appointment— When  Husband  Not 
Entitled  to.— If  the  husband  has  relinquished  his 
marital  rlg'hts  to  his  wife*s  property,  he  is  not 
entitled  to  administration  upon  her  estate. 

A  marriage  being  about  to  take  place  be- 
tween Henry  H.  Charles  of  the  county  of 
York,  and  Martha  P.  Wynne,  widow  of 
Richard  Wynne  deceased,  a  deed  bearing 
date  the  8th  day  of  October  1835,  was  exe- 
cuted by  the  parties  for  the  settlement  of 

her  property.  This  deed  recited  that  it 
487      had  been  agreed  between  the  *^parties 

that  Mrs.  Wynne  should,  after  the 
marriage,    receive  and  enjoy,    during    the 

husband  and  wife,  may,  by  agreement  vary  or 
wholly  waive  the  rights  of  property  which  would 
otherwise  result  from  the  marriage.  Findley  v. 
Flndley,  11  Oratt  487,  citing  as  its  authority  Faulk- 
ner V.  Faulkner,  8  Leigh  S66;  CharUe  v.  Charles,  a- 
GfrcUL  486,  To  the  same  point  see  the  principal  case 
cited  with  approval  In  Beard  v.  Beard,  22  W.  Va.  188. 
In  this  case,  there  was  a  marriage  settlement  in 
which  the  contracting  parties  agreed  that  "all  the 
property,  both  real  and  personal,  owned  by  them 
shall  remain  separate  and  under  his  or  her  control 
and  each  in  his  or  her  own  name  the  same  as  if  they 
had  never  been  married:  and  that  none  of  the 
property  of  either  one  shall  be  subject  to  the  debts 
of  the  other;  and  that  they  relinquish  all  claim,  title 
or  Interest  in  each  other's  property  that  might  rest 
in  them  under  the  law  by  reason  of  their  expected 
marriage.**  The  wife  died  intestate  and  without 
issue,  the  husband  surviving  her,  and  it  was  held 
that  he  was  entitled  to  the  whole  of  the  wife's 
personal  estate  to  the  exclusion  of  her  next  of  kin. 
the  court  saying  that  there  was  nothing  in  the 
marriage  contract  Indicating  clearly  that  he  ln> 
tended  to  release  his  interest  accruing  by  reason  of 
her  death  intestate  but  only  such  interest  as  accrued 
by  reason  of  the  marriage,  that  is,  his  marital  right 
during  the  existence  of  the  coverture  to  take  posses- 
sion of  and  hold  as  his  own  all  her  personal  property. 
In  Hlnkle  v.  Hlnkle,  84  W.  Va.  142,  11  S.  £.  Rep.  992. 
an  antenuptial  contract  was  entered  into  by  a 
woman  on  the  eve  of  her  marriage  by  which  she 
agreed  to  waive  and  relinquish  forever  all  such 
right  title,  or  interest  in  and  to  any  part  of  the 
estate,  both  personal  and  real,  or  the  proceeds  of 
the  sale  of  either  or  both,  of  which  her  intended 
husband  was  then  or  might  thereafter  come  in  pos- 
session or  acquire  :  never  to  claim  at  law  or  other- 
wise, as  she  would  be  entitled  to  in  the  estate  of 
the  intended  husband  after  inter.marriag'e  with 
him,  any  part  of  his  property  or  estate  by  reason  of 
the  solemnization  of  the  marriage  between  them  ; 
that  she  should  never  in  the  future  acquire  any 
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joint  lives  of  the  said  Wynne  and  Charles, 
the  interest  and  occupation  of  her  personal 
estate ;  and  also  that  the  same,  and  the  in- 
terest and  profit  thereof,  from  and  after 
the  deceased  of  such  of  them  as  should  first 
happen  to  die,  should  be  at  the  sole  and 
only  disposal  of  the  said  M.  P.  Wynne,  not- 
withstanding her  coverture.  And  that  it 
had  been  also  agreed,  that  in  case  the  said 
Charles  should,  after  the  marriage,  happen 
to  survive  the  said  M.  P.  Wynne,  that  he 
should  not  claim  any  part  of  the  real  or 
personal  estate  whereof  the  said  M.  P. 
Wynne  should  be  seised  or  possessed  or  en- 
titled to,  at  any  time  during  the  coverture ; 
and  that  the  said  real  and  personal  estate 
of  the  said  M.  P.  Wynne  should  be  in  no- 
wise under  the  control  of  said  Charles,  nor 
in  any  manner  or  at  any  time  subject  to 
his  debts. 

The  deed  then  proceeds  to  convey  in  the 
name  of  M.  P.  Wynne  to  James  Kirbv,  sr., 
with  the  consent  and  approbation  of  Charles, 
which  is  witnessed  by  his  sealing  the  deed, 
all  her  property  both  real  and  personal,  in 
trust  for  Mrs.  Wynne  until  the  marriage, 
then  upon  trust  that  Kirby  will  permit  her 
to  enjoin  the  sole,  separate  and  exclusive 
use  of  the  said  property  for  her  own  sepa- 
rate and  special  use ;  and  upon  the  further 
trust  that  the  trustee  will  permit  the  said 
M.  P.  Wynne  to  dispose  of  the  said  prop- 
property,  riffbts,  etc,  to  any  part  of  the  estate  of 
tbe  intended  bosband  further  than  he  micrht  con- 
vey to  her  by  gift  or  will ;  and  further,  that  he 
should,  at  all  times  during  his  life  have  the  right  to 
convey  any  part  of  his  real  estate  without  her  con- 
sent The  conrt,  basing  its  opinion  on  the  case  of 
Beard  ▼.  Beard,  22  W.  Va.  180,  held  that  this  con- 
tract did  not  either  expressly  or  by  necessary 
Implication  cat  off  and  bar  her  rlffht  of  dower 
should  she  survive  the  husband.  Lucas,  J.,  dellver- 
iuff  the  opinion  of  the  court,  said  that  a  contract 
reilnqruishlnff  all  material  ricrhts,  made  by  a  man  in 
contemplation  of  marrlatre,  would  undoubtedly  be 
enforced,  citing  the  principal  case  as  his  authority. 
ContinuinfiT,  he  said  :  "But  as  against  the  woman, 
there  beincr  no  similar  case  as  yet  reported  in  Vir- 
g-inia  or  this  state,  I  should  be  very  unwilling  to 
establish  such  a  precedent  ♦♦♦•♦!  should 
conclude,  therefore,  that  because  tbe  man  may 
accept  the  marriage  as  a  consideration  sufficient  to 
sustain  bis  agreement  to  renounce  and  waive  all 
right  in  bis  wife's  property  during  coverture,  and 
of  survlTorsblp,  should  be  outlive  her,  nevertheless, 
it  by  no  means  follows  that  the  weaker  vessel,  who 
has  been  Induced  to  betroth  herself  In  marriage,  can, 
without  any  other  consideration  whatever,  and  in 
the  absence  of  all  reciprocal  engagements,  on  the 
part  of  tbe  man,  and  without  any  provision  whatever 
for  jointure,  bind  herself  by  an  antenuptial  agree- 
ment not  to  claim  any  of  tbe  rights  of  survivorship 
In  bis  property  should  she  survive  him.  I  think 
such  a  contract  would  be  adverse  to  the  spirit  if 
not  in  direct  contravention,  of  our  statute.  And  such 
an  opinion,  were  it  necessary  to  decide  the  point 
would  be  abundantly  sustained  by  tbe  highest  au- 
thorities." 

See  further  on  this  subject  monographic  not€  on 
"Husband  and  Wife"  appended  to  Cleland  v.  Watr 
son.  10  Gratt  160. 


erty  by  deed,  will  or  otherwise,  as  she  shall 
think  proper ;  and  that  he  will  convey  a 
legal  title  to  the  person  or  persons  to  whom 
she  may  convey  the  property.  This  deed 
was  executed  by  Charles,  Mrs.  Wynne  and 
the  trustee,  and  duly  admitted  to  record: 
And  the  marriage  took  place. 

In  December  1849  Mrs.  Charles  died,  leav- 
ing her  husband  surviving  her,  without 
having  disposed  of  her  estate  either  by 
deed  or  will,  or  otherwise.  She  left  no 
child  surviving  her  or  descendant  of  a 
child,  though  she  had  had  children  by  her 
two  former  marriages ;  but  they  had  died 
before  her  marriage  with  Henry  H. 
488  *Charles.  Her  distributees,  if  her 
husband  was  not  entitled  to  her  per-' 
sonal  estate,  were  her  nieces,  descendants 
of  sisters,  of  whom  one  was  married  to 
William  H.  Charles. 

The  slaves  belonging  to  Mrs.  M.  P. 
Charles  at  the  time  of  her  marriage,  never 
went  into  the  possession  of  the  trustee, 
but  always  remained  in  the  possession  and 
enjoyment  of  Henry  H.  Charles,  during'  the 
coverture. 

At  the  April  term  1850  of  the  Circuit  conrt 
of  York  county,  Henry  H.  Charles  moved 
the  Court  to  be  permitted  to  qualify  as  the 
administrator  of  his  late  wife,  Martha  P. 
Charles;  which  motion  was  opposed  by 
William  H.  Charles,  who  asked  for  the  ad- 
ministration for  himself,  on  the  ground  of 
his  marriage  with  one  of  the  nieces  of 
Martha  P.  Charles,  entitled,  as  he  insisted, 
to  a  portion  of  the  estate.  These  motions 
came  on  to  be  heard  together  in  April  1851, 
when  the  Court  overruled  the  motion  of 
Henry  H.  Charles,  and  granted  the  admin- 
istration to  William  H.  Charles.  And  there- 
upon an  exception  was  taken  to  the  opinion 
of  the  Court,  and  Henry  H.  Charles  applied 
to  this  Court  for  a  supersedeas,  which  was 
awarded. 

Morson,  for  the  appellant. 

It  is  submitted  that  the  decision  of  the 
Circuit  court  was  erroneous  and  prejudicial 
to  Henry  H.  Charles,  and  ought  to  be  set 
aside  and  reversed.  He  must  by  operation 
of  law  be  entitled  to  the  property,  unless 
the  deed  has  intercepted  tbe  rule  of  law, 
and  by  substituting  a  rule  of  its  own  and 
a  rule  intended  to  apply  to  the  emergency 
which  has  occurred,  has  clearly  not  only 
taken  the  property  from  him,  but  given  it 
to  others.  For  where,  upon  a  given  state 
of  facts,  the  rule  of  law  turns  property  over 
to  one  man,  it  cannot  be  turned  over  to  an- 
other by  any  compact,  agreement  or  decla- 
ration of  any  party  or  parties  which  stops 
short  of  clearly  giving,  and  manifesting  an 

intention  to  give  it  to  such  o&er. 
489      *Heirs  cannot  be  disinherited  by  the 

strongest  declarations  in  a  will 
that  they  shall  not  take:  the  will  must  go 
further  and  designate  others  who  shall 
take.  Boisseau  v.  Aldridges,  5  Lreigh  222. 
By  similar  reasoning,  husbands  cannot  be 
deprived  of  their  rights  of  property  ari»- 
ing  ^'jure  mariti"  by  a  deed  which  shall 
even    declare  that   they    should    not   have 
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them,  unless  the  deed  further  provided  that 
they  should  go  to  others.  If  they  be  not  by 
the  deed,  in  the  event  that  has  occurred, 
turned  over  to  any  body,  then  it  is  not  a 
'^casus  foederis,"  not  a  case  which  the 
deed  has  provided  for,  but  a  '^ casus  omis- 
sus," one  for  which  a  rule  must  be  found 
not  in  the  deed,  but  in  the  general  princi- 
ples of  the  law.  And  these  general  princi- 
ples give  the  property  to  the  husband; 
enable  him  to  qualify  -as  the  wife's  admin- 
istrator, and  afterwards  to  keep  possession 
absolutely  for  his  own  benefit,  subject  only 
to  the  payment  of  her  debts.  See  1  Lo- 
max's  Kz*rs  135,  136,  310,  311 ;  Tate*s  Dig. 
394-5,  {  7.  See  also  Code  of  Virginia  of 
1849,  p.  541,  {  4. 

Even  should  it  be  held,  then,  that  the 
words  of  the  deed  manifested  an  intention 
to  take  the  subject  from  the  husband  upon 
the  contingency  that  has  happened,  they 
failed  to  give  it  to  others  and  only  author- 
ized the  wife  so  to  give  it ;  and  this  she  has 
never  done.  Of  consequence  neither  the 
deed  nor  the  wife  has  ever  yet  given  the 
subject  to  others ;  and  if  given  to  others  it 
can  only  be  by  operation  of  law.  But  there 
certainly  is  no  rule  of  law  which,  under  the 
circumstances,  can  give  the  property  to 
others ;  though  there  is  the  general  rule  of 
law  which  does  give  it  to  the  surviving  hus- 
band. 

It  is  worthy  of  remark,  that  in  the  recital 
of  the  deed,  as  well  as  in  the  express  dec- 
larations of  trust,  while  great  care  is 
evinced  to  secure  the  property  to  the  sepa- 
rate use  of  the  wife,  and  to  give  her  the 
power  to  dispose  of  it,  there  is  an  utter 
absence  of  any  expression  or  provision 
to  point  out  how  it  is  tcf  go  in  case  of 
490  *her  making  no  such  disposition. 
The  trustee,  **his  executors,  adminis- 
trators and  assigns,"  are  to  permit  the 
feme  [studiously  omitting,  apparently,  her 
executors  or  administrators],  to  enjoy  the 
separate  use  of  the  property,  and  to  dispose 
of  it  by  deed,  will  or  otherwise ;  and  they 
are  required  to  convey  the  legal  title  to  the 
person  or  persons  to  whom  she  may  convey 
the  property.  Now  this  omission  is  very 
strong  to  shew,  [made  as  it  was  in  a  delib- 
erate deed,]  that  as  against  the  husband, 
the  only  parties  intended  to  be  preferred, 
certainly  the  only  parties  expressly  pre- 
ferred, were  the  feme  and  her  appointees ; 
and  it  is  unnecessary  to  dwell  upon  the 
essential  distinction  between  such  appoin- 
tees and  the  present  antagonists  of  the 
htisband.  Indeed,  it  can  scarcely  be 
doubted,  that  in  the  case  of  Bray  v. 
I>udgeon,  6  Munf.  132,  the  introduction  of 
expression,  where  here  there  is  omission, 
was  the  turning  point  of  the  adjudication. 
'There,  the  deed  expressly  provided,  that 
upon  the  failure  of  the  wife  to  appoint, 
^'her  proper  and  legal  heirs"  should  take; 
and  it  is  manifest  that  it  was  this  provi- 
sion which  excluded  the  husband  alike 
from  the  administration  and  the  property. 
A  similar  commentary  obviously  occurs  in 
reviewing  the  case  of  Ward  v.  Thompson, 
6  Gill  A  John.  349,    in   which  the  rights  of 


the  husband  were  held  to  be  extinguished 
by  the  stipulation  that  without  his  interfer- 
ence in  any  manner  the  trust  subject  should 
be  under  the  exclusive  and  entire  manage- 
ment and  control  of  the  wife,  ^'her  heirs, 
executors,  administrators  or  assigns,"  who, 
it  was  agreed,  should  **  receive  and  enjoy 
the  rents,  issues  and  profits."  The  case 
of  Marshall  v.  Beall,  6  How.  S.  C.  R.  71, 
is  explicable  in  the  same  way.  And  the 
governing  principles  applicable  to  the  pres- 
ent case,  and  similar  cases,  are  very  lumi- 
nously illustrated  by  Chancellor  Kent  in 
Stewart  v.  Stewart,  7  John.  Ch.  R.  229, 
245,  246,  247,  a  case  which  takes  what  seems 
to  be  the  true  ground,  that  the  marital 

491  rights  of  the  husband,  *over  the 
property  of  his  wife,  can  only  be  ex- 
tinguished by  plainly  and  clearly  giving 
that  property  to  others,  or  by  conferring  on 
the  wife,  or  her  representatives,  other  than 
the  husband,  the  power  to  make  and  ac- 
complish such  gift,  and  an  execution  by 
her  or  them  of  such  power. 

Besides,  it  is  submitted,  that  the  true 
construction  of  the  recitals  in  the  deed, 
does  not  authorize  the  inference  that  they 
are  intended  to  deprive  the  husband  en- 
tirely, at  all  events,  and  upon  every  con- 
tingency, of  all  rights  of  property  in  the 
trust  subject.  That  passage  in  the  recital, 
[omitted  in  the  declaration  of  trusts,] 
which  provides  that  the  husband,  in  case 
of  surviving  the  wife,  should  not  claim  any 
part  of  the  trust  subject,  ought  to  be  taken 
in  connection  with  the  rest  of  the  deed: 
and  so  taken  cannot  properly  be  made  to  do 
more  than  stipulate  that  the  husband,  as 
against  the  claims  of  the  appointees  under 
the  wife,  [so  appointed  in  conformity  with 
the  deed,]  should  not  assert  any  conflicting 
or  repugnant  rights.  This  would  reconcile 
all  parts  of  the  deed.  Anything  else  would 
bring  them  in  conflict.  But  should  such 
conflict  be  brought  on,  the  recital  would 
have  to  give  way  to  the  declarations  of 
trust.  Mere  matter  of  introduction  could 
not  over-ride  the  solemn  provisions  in  the 
conveyance  and  the  declarations  of  the  trust 
therein.  Stewart  v.  Stewart,  7  John.  Ch. 
R.  229;  Sheph.  Touch,  ch.  5,  p.  75,  76,  note 
62,  78,  77,  88,  in  30  Law  Libr. 

If  not  precluded  from  taking  the  prop- 
erty, of  course  he  is  entitled  to  the  admin- 
istration. 

Meredith,  for  the  appellee. 

The  whole  question  is,  who  is  entitled  to 
the  estate  of  Mrs.  Charles?  On  the  ques- 
tion who  is  entitled  to  administration  there 
has  been  some  vacillation  in  the  decisions 
on  the  English  statutes ;  but  when  the  case 
came  up  between  the  husband  and  the 

492  next  of  kin,  it  *^was  decided  in  favour 
of  the  husband;  but  he  took  the  ad- 
ministration because  he  was  entitled  to  the 
property ;  and  only  when  entitled.  Fielder 
V.  Hanger,  5  Kng.  Eccl.  R.  265 ;  Watt  v. 
Watt,  3  Ves.  R.  244 ;  Bailey  v.  Wright,  18 
Ves.  R.  49 ;  Fettiplace  v.  Grorges,  1  Ves.  jr. 
46;  1  Wms.  Bx'ors  244;  Toller's  Ex'ors  85, 
116;  Cutchin  v.  Wilkinson,  1  Call   1;  Hen- 


V  R,  8  Gratt— 41 


641 


8  QRATT. 


VixonoA  RuposTs,  Aknotatbd. 


403,  494,  485 


dren  v.  Colgin,  4  Munf .  231 ;  Bray  v.  Dud- 
geon, 6  Munf.  132 ;  Thornton  ▼.  Winston,  4 
Leigh  152.  These  cases  shew  that  the  per- 
son entitled  to  the  property  is  entitled  to 
administration  on  the  wife's  estate. 

The  enquiry  then  is,  what  interest  did 
Henry  H.  Charles  take  in  his  wife's 
estate.  And  this  depends  on  the  construc- 
tion of  the  deed  of  tlie  8th  of  October  1835, 
executed  by  the  parties.  Pending  the 
treaty  of  marriage  the  husband  covenanted 
that  she  should  have  her  own  estate ;  and 
that  he  would  not  claim  any  interest  in  it 
if  he  survived  her.  The  property  of  the 
wife  was  not  property  in  possession,  in 
which  the  title  of  the  husband  was  perfected 
by  marriage ;  or  there  would  have  been  no 
necessity  for  administration  on  her  estate. 
But  the  legal  title  was  in  the  trustee  and  the 
beneficial  interest  was  in  the  wife;  and 
as  there  must  be  a  joint  interest,  in  order 
that  one  may  take  as  survivor,  there  could 
be  no  title  by  survivorship  in  the  separate 
property  of  the  wife. 

It  is  insisted  by  the  counsel  on  the  other 
side,  that  though  it  is  true  that  the  hus- 
band excludes  himself,  he  should  have  gone 
further  and  pointed  out  some  one  else  to  take 
the  property  in  the  event  of  the  intestacy  of 
the  wife.  And  Boisseau  v.  Aldridges,  5 
Leigh  222,  is  relied  on  for  the  proposition. 
But  there  the  son  was  no  party  to  the  in- 
strument ;  here  the  husband  is  a  party  to 
the  deed ;  and  he  in  consideration  of  the 
marriage  covenants  that  he  will  not  take 
anything  either  during  the  marriage  or  if 
he  survives  the  wife.  This  is  all  the  hus- 
band could  do.  He  had  no  right  to 
493  say  how  the  ^property  should  go; 
nor  had  he  any  interest  which  he 
could  convey.  All  that  he  had  was  such  an 
interest  as  he  could  only  release  and  only 
release  to  her ;  and  that  he  did,  and  thereby 
her  title  became  perfect.  King  v.  Bettes- 
worth,  2  Strange's  R.  1118;  2  Story's  Equ. 
Jur.  {  1382.  This  last  authority  and  the 
cases  there  cited,  shew  that  all  the  husband 
has  to  do,  to  exclude  himself,  is  to  create  a 
separate  estate  in  the  wife,  and  that  ex- 
cludes him. 

It  is  said  that  the  wife  should  have  made 
an  appointment ;  and  that  it  is  only  her 
appointee  who  can  exclude  the  husband. 
The  wife  here  stands  as  a  feme  sole,  and 
has  the  power  and  the  estate  of  a  feme  sole ; 
and  an  appointment  is  unnecessary  to  pass 
her  property.  Here  Mrs.  Charles  had  a  sep- 
arate estate  on  which  there  was  no  limita- 
tion as  to  time ;  and  therefore  she  had  the 
power  to  dispose  of  it  without  regard  to  the 
power  of  appointment.  Tappenden  v. 
Walsh,  1  Eng.  Eccl.  R.  100;  Fettiplace  v. 
Gorges,  1  Ves.  jr.  46;  2  Story's  Equ.  Jur. 
{  1389,  1390,  1394.  In  such  a  case  it  is  not 
ilecessary  that  the  deed  or  marriage  agree- 
ment should  direct  who  shall  take  the  estate 
after  the  death  of  the  wife  without  making 
an  appointment.  Bradley  v.  Westcott,  13 
Ves.  R.  445,  451;  Barford  v.  Street,  16 
Ves.  R.  135;  Anderson  v.  Dawson,  15  Ves. 
R.  532;  Gackenback  v.  Brouse,  4  Watts  & 
Serg.  546. 


ALLEN,  J.,  delivered  the  opinion  of  the 
Court. 

The  deed  of  marriage  settlement  duly  ex- 
ecuted by  the  parties  and  their  trustees  be- 
fore marriage,  recited  amongst  other  things 
that  it  hath  also  been  agreed,  that  in  case 
the  said  Charles  should  after  the  intended 
marriage  happen  to  survive  the  said  Mar- 
tha, that  he  should  not  claim  any  part  of 
the  real  or  personal  estate  whereof  the  said 
Martha  should  be  seised  or  possessed  or  en- 
titled to  at  any  time  during  the  covertnre 
between  them;  and  that  the  said  real 
and  personal  estate    of  said  Martha 

494  ^should  be  in  no  wise '  under  the  con- 
trol of  the  said  Charles,  nor  in  any 

manner  or  at  any  time  subject  to  his  debts. 
The  deed  then  proceeds  to  grant  the  prop- 
erty of  the  intended  wife  to  the  trustee,  and 
by  the  declaration  of  trust  the  separate  and 
exclusive    use  of  the  property  is  secured  to 
the  wife;   the  trustee  was  to   permit    her 
to  dispose  of  it  by  will  or  otherwise  and  to 
convey    the  property  to  such   appointee    or 
alienee:  but   in    the    declarations  of  tmst 
there   is  no  express  provision  excluding'  the 
husband  in  the  event  of  his  surviving,  and 
in  default  of  any  appointment  or  disposi- 
tion by  the  wife.     And  it  is  contended  that 
by  operation    of  law  the  husband  surviving 
is  entitled  in  virtue  of  his  marital  rights, 
to  take  the  property,  as  she  did  not  dispose 
of  it  or  appoint  the  uses  to  which  it  should 
be   applied  after  her  death.    The  rights  of 
the  husband  to  the  property  of  his  intended 
wife  may  be  intercepted  by  his  agreement 
to  that  efiPect ;  and  where   by  express  con- 
tract, for  which  the  marriage  is  a  sufiBcient 
consideration,    he  ag^es   to  surrender  his 
rights   to    the*  enjoyment    of  the  property 
during  the  coverture,  and  his  right  to  take 
as   survivor,    there     remains     nothing    to 
which  his  marital  rights  can  attach  during 
the   coverture    or  after  the  death  of    the 
wife.     In  such  case  the  wife  is  to  all    in- 
tents to  be  regarded  as  a  feme  sole  in    re- 
.spect  to  such    property;  and  there  would 
seem    to  be  no  necessity  for  any  limitation 
over   to  her  next  of  kin  in  the  event  of  a 
failure  to  appoint  during  her  lifetime.    The 
husband  having  by  contract  for  a  good  con- 
sideration released  his  rights   as   survivor, 
the  property  must  pass  as  though  she   had 
died  sole  and  intestate.    That  such  was  the 
intent   of  the   parties  in  this  case  is  clear 
from  the  deed.     The  contingency  of  his  sur- 
viving was  foreseen,  and  the  agreement  as 
recited  in  the  deed  .signed  by  all  the  parties 
provided  for  it.     By  that  agreement  so   re- 
cited, he  bound  himself  not  to  claim    the 
property    should    he    happen    to    survive 
his  wife.     There  is  nothing  to  indi- 

495  cate   *an     intention    to    restrict    the 
claim  as  against  the  appointees  of  the 

wife.  The  expressions  refer  not  to  persons 
against  whom  he  would  not  claim,  but  to 
the  subject  as  to  which  in  that  contingency 
he  released  all  claim;  and  to  show  more 
clearly  that  such  was  the  intent  of  ttie 
agreement,  it  is  furthermore  recited  that 
the  property  was  not  to  be  under  his  con- 
trol,  or  in   any   manner  or   at  any    time 
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subject  to  his  debts,  not  restricting  the 
time  to  the  continuance  of  the  coverture. 

Having  thus  by  contract  intercepted  the 
marital  rights  of  the  husband  either  to  enjoy 
during  coverture  or  to  take  by  survivor- 
ship ;  and  this  intention  appearing  on  the 
face  of  the  deed,  it  was  only  necessary  that 
the  declarations  of  trust  should  provide  for 
the  control  and  authority  of  the  wife  dur- 
ing the  coverture.  And  the  property,  if  not 
disposed  of,  passed  to  her  personal  repre- 
sentative for  the  benefit  of  her  next  of  kin, 
as  if  no  marriage  had  ever  taken  place,  and 
she  had  died  sole  and  intestate. 

The  right  of  the  husband  to  administer 
depending  on  the  question  whether  in  vir- 
tue of  the  marital  right  he  Is  entitled  to 
the  prox>erty,  and  as  by  the  agreement 
recited  in  the  deed  of  settlement  he  relin- 
quished and  renounced  such  rights,  his  mo- 
tion to  administer  was  properly  overruled, 
and  the  administration  granted  to  the  ap- 
pellee, one  of  the  distributees  of  the  de- 
ceased.    The  order  should  be  affirmed. 


CURTBSY. 

I.  Definition, 
n.  Requisites. 

A.  In  GeneraL 

B.  Seisin  of  the  Wife. 

C.  Blrtli  of  Issac— West  Virginia. 
m.  Nature  and  Incidents. 

A.  Curtesy  Initiate. 

B.  Curtesy  Consummate. 

IV.  Estates  Subject  to  Curtesy. 

A.  In  General— Must  Be  Estate  of  Inheritance. 

B.  Determinable  Estates. 

C.  Wife's  Equitable  Separate  Estate. 

D.  Wife's  Statutory  or  Lecral  Separate  Estate. 

V.  How  Curtesy  Defeated. 

A.  By  Divorce. 

B.  By  Desertion. 

C.  By  Antenuptial  Contract. 

D.  By  Husband's  Joining  in  Wife's  Conyeyance. 

E.  By  Instrument  Creating  Wife's  Estate. 
P.  By  Wife's  Devise. 

Cross  Reference  to  nonoi^niphlc  Note. 

Dower,  appended  to  Davis  v.  Davis,  25  Gratt.  687. 

1.  DBPINITION. 

"When  a  man  takes  a  wife  seized  during  the  cover- 
ture of  an  estate  of  inheritance,  legal  or  equitable, 
such  as  that  the  issue  of  the  marriage  may  by  pos- 
sibility inherit  it  as  heir  to  the  wife,  has  issue  by 
her  bom  alive  during  the  coverture,  and  the  wife 
dies,  the  hasband  surviving  has  an  estate  in  the  land 
for  his  life,  which  is  called  an  estate  by  the  curtesy. 
2  BL  Com.  128."  Breeding  v.  Davis,  77  Va.  689;  2  Min. 
Inst.  (4th  Ed.)  114. 

"Curtesy  is  the  estate  to  which  by  common  law  a 
man  is  entitled,  on  the  death  of  his  wife,  in  the  lands 
or  tenements  of  which  she  was  seised  in  possession 
in  fee  simple,  or  in  tail  during  their  coverture,  pro- 
vided they  have  had  lawful  issue  bom  alive  which 
might  have  been  capable  of  inheriting  the  estate." 
Breeding  v.  Davis,  77  Va.  689. 

West  Virginia.— Under  the  present  (1899)  Code  of 
West  Virginia,  "if  a  married  woman  die  seized  of  an 
estate  of  inheritance  in  lands,  her  husband  shall  be 
tenant  by  the  curtesy  in  the  same.  An  estate  by 
the  curtesy  in  the  lands  of  which  a  married  woman 


may  hereafter  die  seized,  shall  exist  and  be  held  by 
her  husband  therein,  whether  they  had  issue  born 
alive  during  the  coverture  or  not."  W.  Va.  Code 
1899,  ch.  66,  S  16.  p.  666;  Alderson  v.  Alderson.  46  W. 
Va.  242,  88  S.  E.  Rep.  288.  But  the  former  statute,  W. 
Va.  Code  1868,  ch.  66,  S  16,  as  amended  by  Acts  1872-8,. 
ch.  207, 1  2,  providing  that  "if  a  married  woman  die 
seised  of  an  estate  of  inheritance  in  lands,  her  hus* 
band  shall  l>e  tenant  by  the  curtesy  in  the  same," 
did  not  dispense  with  any  of  the  four  common-law 
requisites  of  curtesy:  marriage,  seisin  of  the  wife, 
issue  bom  alive  and  death  of  the  wife,  but  was  only 
declaratory  of  the  common  law.  Winkler  v.  Wink- 
ler, 18  W.  Va.  466;  Fulton  v.  Johnson,  24  W.  Va.  96. 

n,  REQUISITES. 

A.  IN  GENERAL. 

Cartesy  ioltlata.— The  requisites  of  curtesy  initiate 
are  marriage,  seisin  of  the  wife  during  coverture 
and  birth  of  issue  alive.  Breeding  v.  Davis.  77  Va. 
689, 46  Am.  Rep.  740;  Porter  v.  Porter.  27  Gratt.  689. 

Cartesy  Consumiiuite.— In  order  to  entitle  the  hus- 
band to  an  estate  by  the  curtesy  consummate,  the 
above  requisites  must  exist  and  the  death  of  the 
wife  in  the  husband's  lifetime  must  also  occar. 
Breeding  v.  Davis,  77  Va.  689,  46  Am.  Rep.  740:  Muse 
V.  Friedenwald,  77  Va.  57;  Carpenter  v.  Garrett.  76 
Va.  129;  Porter  v.  Porter.  27  Gratt.  699. 

B.  SEISIN  OP  THE  WIFE. 

Necessity  for  Actual  5eisln.— Seisin  in  law  of  the 
wife  is  not  sufficient  to  invest  the  husband  with  an 
estate  as  tenant  by  the  curtesy.  Nothing  short  of 
seisin  in  fact  or  actual  seisin  will  effect  this.  Car- 
penter v.  Garrett,  76  Va.  129;  Fulton  v.  Johnson,  24 
W.  Va.  96;  Stuart  v.  Stuart,  18  W.  Va.  676. 

By  virtue  of  a  decree  of  confirmation  of  a  judicial 
sale  of  vacant  and  unoccupied  lots  or  lands,  the 
purchaser  has,  by  construction  of  law,  such  posses- 
sion as  amounts  to  such  seisin  in  fact  as  will  entitle 
the  husband  of  the  purchaser  to  curtesy  in  the  lots 
or  land.  Seim  v.  O'Grady,  42  W.  Va.  77,  24  S.  E.  Rep. 
994. 

Where  real  estate  is  devised  to  trustees  for  the 
use  of  the  wife  and  family  of  the  testator's  son,  and 
to  his  heirs  forever,  and  the  son  ceases  to  have  a 
family,  he  is  not  thereby  entitled  to  any  curtesy  in 
his  wife's  interest  in  the  property  in  case  of  her 
death  before  their  youngest  child  attains  majority, 
the  wife  never  having  in  fact  been  seised  of  the 
land  during  the  coverture.  Stuart  v.  Stuart,  18  W. 
Va.  675. 

Distinction  between  Seisin  lo  Pact  and  Seisin  la  Law. 
— '^Seisin  in  fact  or  in  deed,  as  Lord  Coke  calls  it,  or 
actual  seisin,  means  possession  of  the  freehold  by 
the  pedis  poeitio  of  one's  self  or  one's  tenant  or  agent, 
or  by  construction  of  law,  as  in  case  of  a  common- 
wealth's grant,  a  conveyance  under  the  statute  of 
uses,  or  doubtless  of  grants  or  devise,  where  there 
is  no  actual  adverse  occupancy.  Seisin  in  law  is  a 
right  to  the  possession  of  the  freehold,  when  there 
is  no  adverse  occupancy  thereof,  such  as  exists  in 
the  heir  after  descent  of  lands  upon  him  before 
actaal  entry  by  himself  or  his  tenant"  Carpenter 
V.  Garrett.  76  Va.  129;  Seim  v.  O'Grady,  42  W.  Va.  77, 
24  S.  E.  Rep.  994:  2  Min.  Inst  (4th  Ed.)  128. 

Hence,  under  Va.  Code  1819,  ch.  107,  S  2  (see  Va. 
Code  1887,  S  2274),  allowing  the  widow  to  remain  on 
the  premises  until  the  assignment  of  her  dower, 
free  of  rent,  where  the  widow  thus  remains  in 
possession,  she  is  seised  of  the  premises;  and  if  her 
daughter,  one  of  the  heirs  of  her  husband,  marries, 
has  issue  born  alive  and  dies  in  her  mother's  life- 
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time,  the  husband  of  the  daoffhter  is  denied  curtesy 
because  of  the  lack  of  actual  seisin  during  cover- 
ture. Carpenter  v.  Garrett.  76  Va.  ISO:  Pttzer  t. 
Williams.  2  Rob.  841. 

C.  BIRTH  OP  ISSUE— WEST  VIRGINIA.— Since 
the  Act  of  1882,  W.  Va.  Ck}de  1800,  ch.  66,  S  16,  the  birth 
of  issue  is  no  longer  a  requisite  to  curtesy  in  West 
Virginia,  it  beinar  provided  by  said  section  that  *'an 
estate  by  the  curtesy  in  the  lands  of  which  a  mar- 
ried woman  may  hereafter  die  seised  shall  exist 
and  be  held  by  her  husband  therein,  whether  they 
had  issue  bom  alive  during  the  coverture  or  not." 
See  Alderson  v.  Alderson,  46  W.  Va.  242,  88  S.  E.  Rep. 
288.  But  W.  Va.  Code  1868.  ch.  66,  S  16.  as  amended 
by  Acts  1872-8.  ch.  207.  )  8.  providing  that  ''if  a  mar- 
ried woman  die  seised  of  an  estate  of  Inheritance  in 
lands,  her  husband  shall  be  tenant  by  the  curtesy 
in  the  same."  did  not  dispense  with  the  requisite  as 
to  birth  of  issue,  but  was  merely  declaratory  of  the 
common  law.    Winkler  v.  Winkler,  18  W.  Va.  466. 

111.  NATURE  AND  INCiDBNTS. 

A.  CURTESY  INITIATE. 

la  Qenenil. —After  the  birth  of  issue  a  husband,  as 
tenant  by  the  curtesy  initiate,  is  seised  of  a  free- 
hold estate  in  the  wife's  land  in  his  own  rifht  and 
the  interest  of  the  wife  is  a  mere  reversionary 
interest,  depending  upon  the  life  estate  of  the  hus- 
band.   Breeding  v.  Davis,  77  Va.  680. 

Liability  for  Debts.— Where,  prior  to  the  adoption 
of  the  W.  Va.  Code  of  1868,  the  husband  by  marriaore 
and  the  birth  of  issue  alive  had  become  tenant  by 
the  curtesy  initiate  of  the  freehold  property  of  his 
wife,  the  life  estate  of  the  husband  in  such  estate  is 
liable  for  the  payment  of  his  debts,  notwlthstandin^r 
the  provision  of  ch.  66  of  the  said  Code,  and  of  the 
W.  Va.  Constitution  of  1872.  Wyatt  v.  Smith.  26  W. 
Va.  813. 

How  ProMnt  Value  CoBputed.-See  Va.  Code  1887.  S 
8881;  W.  Va.  Code  1800,  ch.  66,  S  17.  p.  666.  See  also, 
monographic  note  on  "Dower"  appended  to  Davis  v. 
Davis.  26  Gratt  687. 

Effect  of  the  Married  Wooum's  Act  on  Curtesy  In- 
ItlAte.— The  Married  Woman's  Act.  Acts  1876^^,  pp. 
888-4  (see  Va.  Code  1887,  S  2284  et  teg.)  giving  the  wife 
the  power  to  possess,  enjoy  and  devise  her  separate 
estate  as  if  sole,  destroys  the  tenancy  by  the  curtesy 
initiate:  but  if  the  wife  dies  without  having  alien- 
ated the  lands,  the  husband's  curtesy  attaches. 
Breeding  v.  Davis.  77  Va.  680. 46  Am.  Rep.  740. 

Under  the  Married  Woman's  Act,  the  husband's 
inchoate  tenancy  by  the  curtesy,  and  the  ricrht  to 
reduce  into  his  possession  his  wife's  choses  In  action 
are  destroyed,  neither  belnff  vested  riffhts.  Alex- 
ander V.  Alexander,  86  Va.  868. 7  S.  E.  Rep.  886. 

Under  the  Married  Woman's  Act,  the  husband 
has  only  a  modified  tenancy  by  the  curtesy,  de- 
pendent upon  a  contingency,  and  no  estate  vests  In 
the  husband  during-  the  life  of  the  wife.  This  is 
rather  a  shadowy  estate.  It  is  an  interest  which 
may  possibly  ripen  into  something  tangible  In  the 
uncertain  future.  Previous  to  the  act.  it  could  be 
sold  on  execution  against  the  husband.  Now  the 
wife  has  the  sole  control  of  her  real  estate  during 
her  life,  and  the  husband  has  no  interest  until  her 
death.  This  estate  at  best  is  now  a  bare  possibility, 
dependent  on  his  surviving  his  wife.  Breeding  v. 
Davis.  77  Vau  680. 

Liability  for  I>ebt«  under  Married  Woman's  Act.— 
Since  the  passage  of  the  Married  Woman's  Act,  the 
husband's  curtesy  initiate  in  his  wife's  lands  cannot 


be  sold  to  pay  his  debts.    Welsh  v.  Solenberger.  85 
Va.  441.  8  S.  E.  Rep.  01. 

Where  property  which  constituted  a  wife*8  sepa- 
rate estate  was  conveyed  by  a  deed  in  which  the 
husband  united,  a  judgment  against  him  did  not 
constitute  a  lien  on  the  husband's  estate  by  the 
curtesy  in  such  property,  since  during  the  wife's 
life  the  husband  had  no  interest  in  the  property  to 
which  the  Judgment  could  attach.  Bankers',  etc., 
Co.  V.  Blair.  00  Va.  606.  80  S.  E.  Rep.  881. 7  Va.  Law 
Reg.  268. 

B.  CURTESY  CONSUMMATE.— The  death  of  the 
wife  is  one  of  the  requisites  for  curtesy.  During 
the  wife's  life,  after  issue  bom  alive,  the  husband 
is  said  to  be  tenant  by  the  curtesy  initiate.  Upon, 
her  death  only,  is  he  tenant  by  the  curtesy  consum- 
mate. Breeding  v.  Davis.  77  Va.  680,  46  Am.  Bep. 
74a 

A  wife  seised  of  a  separate  estate  of  inheritance 
in  coal  lands  leased  the  same  for  the  purpose  of 
mining  and  removing  coal,  in  consideration  of  a 
royalty  to  be  paid  by  the  lessee,  but  no  mine  was 
actually  opened  until  after  her  death.  Ifeld,  that 
the  husband  is  entitled  to  curtesy  in  the  royaUtles 
arising  from  said  lease,  and  that  the  mine  is  to  be 
considered  as  open  at  the  time  of  the  wife's  death. 
Alderson  v.  Alderson.  46  W.  Va.  842,  88  S.  £.  Bep.  228l 
Where  lands  which  a  married  woman  has  inher- 
ited from  her  father  have  been  applied  by  the 
executor  to  the  payment  of  her  father's  debts,  her 
husband  is  entitled,  as  tenant  by  curtesy,  to  be 
reimbursed  out  of  the  father's  personal  estate  by 
an  amount  equal  to  the  rents  and  profits  which  the 
executor  has  misapplied.  Taliaferro  v.  Bnrwell.  4 
Call  881. 

I  DIstlnguUhed  from  Dower.— Dower  requires  to  be 
assigned:  curtesy  needs  no  assignment,  but  takes 
effect  immediately  upon  the  wife's  death.  2  Mln. 
Inst.  (4th  Ed.)  183;  8  Am.  &  Eng.  Enc  Law.  618. 

DlstlngnUhod  from  Marital  Right.— ''Although  the 
tenancy  by  the  curtesy  is  ordinarily,  to  appearance, 
a  mere  prolongation  of  the  tenancy  by  the  marital 
right,  enabling  the  husband  to  hold  for  his  own  life 
what  otherwise  would  terminate  with  the  life  of 
the  wife,  yet  the  tenancy  by  the  marital  right 
attaches  to  some  estates  to  which  the  tenancy  by  the 
curtesy  cannot  attach,  though  there  should  be  issue 
of  the  marriage,  as,  for  example,  estates  for  life 
^even  estates  pur  autre  vie.  And  to  other  estates  it 
cannot  attach,  In  which  there  may  be  curtesy,  as. 
for  example,  estates  held  for  the  separate  use  of 
the  wife.  In  such  estates,  under  some  circum- 
stances, there  may  be  curtesy:  but  it  is  of  their 
very  essence  not  to  be  subject  to  the  marital  riffhc" 
Porter  v.  Porter,  27  Gratt.  600. 

Liability  for  Debts.— The  husband's  esute  by  the 
curtesy  consummate  exists  in  the  wife's  lands  on- 
aliened  by  her  during  her  lifetime,  though  devised 
by  her  will.  Such  estate  Is  subject  to  the  liens  of  the 
husband's  creditors  acquired  during  the  coviertnre. 
in  preferente  to  the  general  liens  of  her  crediton 
upon  her  real  estate.  Acts  187<h7,  pp.  888^;  Acts 
1877-8,  p.  248:  Browne  v.  Bockover,  84  Va.  424^  4  S.  E. 
Rep.  746. 

Effect  of  Judgment  against  Husbaod.— The  hnsband 
has  no  interest,  during  the  lifetime  of  the  irife,  la 
the  real  estate  acquired  by  her  as  a  separate  estate 
under  the  act  of  April  4. 1877,  as  amended  by  tlie  act 
of  March  14,  1878.  If  the  wife  dies  intestate  and  the 
husband  is  entitled  to  curtesy,  a  Judgment  acainat 
the  husband  during  the  coverture  will  attacli  to  hla 
estate  by  the  curtesy,  but  insubordination  to  a  deed 
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of  trust  made  by  the  liasband  and  wife  durinr  the 
coTerture.  Campbell  v.  McBee,  02  Va.  08,  2S  S.  E. 
Rep.  807. 

AgcertaiiiMfint  of  Tenant's  Interest— RIffht  to  nin- 
erals.— A  tenant  by  curtesy,  agreeing  to  take  a  sross 
sum  in  the  proceeds  of  the  sale  of  realty  In  lien  of 
a  life  estate  therein,  is  entitled  to  the  valae  of  his 
deceased  wife's  interest  in  the  realty,  with  a  dednc- 
tlon  for  the  valne  of  the  coal  therein,  where  the 
land  was  chiefly  valuable  for  the  coal,  and  the 
mines  had  not  been  opened,  as  a  life  tenant  has  no 
interest  in  unopened  mines  or  riffht  to  open  or  work 
the  same.  Bond  y.  Gk>dsey,  90  Va.  564,  80  S.  E.  Rep. 
216, 7  Va.  Law  Reff.  264,  and  note,  p.  268. 

Snne- Right  to  Timber.— In  ascertaining  the  value 
of  the  interest  of  a  tenant  by  the  curtesy  in  realty, 
the  value  of  the  timber  on  the  land  should  not  be 
deducted,  where  the  value  of  the  land  is  increased 
by  the  cutting  of  such  timber.  Bond  v.  Oodsey, 
00  Va.  564,  80  S.  E.  Rep.  216, 7  Va.  Law  Reg.  264. 

IV.  BSTATBS5UBJBCTTOCURTB5Y. 

A.  IN  QENERAL-MUST  BE  ESTATE  OF  INHER- 
ITANCE.—There  can  be  no  curtesy  except  in  a  fee- 
simple  estate  in  land.  Muse  v.  Friedenwald.  77 
Va.  67. 

At  common  law  the  husband  was  entitled  to  cur- 
tesy in  all  the  real  estate  of  which  the  wife  died 
seised,  whether  such  estate  was  separate  estate  or 
not.    Winkler  v.  Winkler,  18  W.  Va.  466. 

B.  DETERMINABLE  ESTATES.— A  wife,  owning 
an  estate  in  lands  and  personal  property  determina- 
ble upon  her  death  under  age  and  without  issue, 
had  issue,  which  died  immediately,  and  then  died 
under  age.  Hsld,  that  her  husband  was  entitled  to 
curtesy  in  the  lands,  but  had  no  Interest  in  the  per- 
sonal property.  Taliaferro  v.  Burwell,  4  Call  821. 
See  also.  Jones  v.  Hughes,  27  Qratt  660. 

C.  WIPE'S  EQUITABLE  SEPARATE  ESTATE.— 
The  husband,  if  he  survives  his  wife  and  the  com- 
mon-law requisites  exist,  is  entitled  to  curtesy  in 
any  real  estate  held  by  her  as  her  equitable  sepa- 
rate estate,  which  may  remain  at  her  death 
undisposed  of  by  her  during  the  coverture,  or  by 
will,  under  a  power  to  that  effect  vested  in  her  by 
the  instrument  creating  the  separate  estate.  Just  as 
in  any  other  real  estate  of  inheritance  owned  by 
her,  unless  his  marital  rights  are  excluded  by  such 
instrument.  Whether  they  are  excluded  or  not  de* 
pends  upon  the  Intention  of  the  grantor.  This  may 
appear  from  the  Instrument  creating  the  separate 
estate  in  the  wife,  or  may  result  from  the  nature  of 
the  transaction.  Where  the  separate  estate  is  cre- 
ated by  a  stranger,  the  intention  to  exclude  must  be 
plain  and  unequivocal,  or  the  husband  will  be  enti- 
tled to  curtesy.  Burk's  Separate  Estates,  14-15: 
Jones  V.  Jones,  06  Va.  740.  82  S.  E.  Rep.  468:  Chap- 
man V.  Price,  88  Va.  802,  11  S.  E.  Rep.  870:  Mitchell  v. 
Moore,  16  Gratt  275;  Nixon  v.  Rose,  12  Gratt  425; 
Charles  v.  Charles,  8  Gratt  486. 

An  estate  by  the  curtesy  in  the  separate  estate  of 
the  wife  remains  in  the  husband,  unimpaired  by 
statutes  for  the  better  securing  of  the  property  of 
a  married  woman,  which  declare  that  she  shall  hold 
the  property  to  her  sole  and  separate  use,  and  that 
it  shall  not  be  subject  to  the  disposal  of  her  hus- 
band, or  be  liable  for  his  debts.  Alderson  v.  Alder- 
son,  46  W.  Va.  248,  88  S.  E.  Rep.  228. 

SnoM- Not  Affected  by  Married  Woman's  Act— The 
Married  Woman's  Act,  Acts  1877-*78,  p.  248,  after  pro- 
viding for  the  curtesy  of  the  husband  and  the  dower 
of  the  wife  to  be  unaffected  by  the  act  provides 


further,  "that  the  sole  and  separate  estate  created 
by  any  gift  grant  devise  or  bequest  shall  be  held  ac- 
cording to  the  terms  and  powers,  and  be  subject  to 
the  provisions  and  limitations  thereof,  and  to  the 
provisions  and  limitations  of  this  act  so  far  as  they 
are  [not]  in  conflict  therewith."  Held,  that  the 
word  "not'*  as  inserted  in  brackets,  was  omitted  by 
inadvertence  and  its  insertion  is  necessary  to  carry 
out  the  intention  of  the  legislature.  Hutchings  v. 
Commercial  Bank,  01  Va.  68,  80  S.  E.  Rep.  060,  over- 
ruling Hutchings  V.  Commercial  Bank  (Va.),  17  S.  E. 
Rep.  477. 

Under  the  Married  Woman's  Act  as  construed 
above,  where  property  is  conveyed  to  a  trustee  for 
the  separate  use  and  benefit  of  the  wife,  free  from 
the  debts  and  liabilities  of  her  husband,  there  is 
created  an  equitable  separate  estate,  which  must  be 
governed  by  the  provisions  of  the  instrument  creat- 
ing the  same,  and  the  wife  may  devise  such  estate 
to  others  than  her  husband.  Hutchings  v.  Commer- 
cial Bank,  01  Va.  68,  80  S.  E.  Rep.  060. 

Same— Whore  Created  by  Hasbond.— But  where  the 
equitable  separate  estate  is  created  by  the  husband, 
the  intention  to  exclude  is  presumed  or  results  from 
the  transaction  itself,  except  so  far  as  he  may  have 
reserved  his  marital  rights  in  the  Instrument 
creating  such  estate.  The  law  attaches  to  every 
absolute  conveyance  complete  alienation  of  the 
entire  interest  of  the  grantor,  so  far  as  the  alien- 
ation is  permitted  by  the  principles  of  law  and 
equity.  Upon  this  principle,  the  law  presumes  that 
a  husband,  by  an  absolute  conveyance  creating  an 
equiuble  separate  estate  in  the  wife,  intended  to 
vest  in  her  entire  Interest  in  the  subject  conveyed. 
Including  all  his  marital  rights,  present  and  future, 
and  the  conveyance  is  so  construed.  Consequently, 
a  husband  has  not  an  estate  as  tenant  by  the  cur- 
tesy in  land  conveyed  by  him  in  such  a  manner  as 
to  create  an  equitable  estate  in  his  wife,  whether 
the  conveyance  be  made  directly  to  her  or  to 
another  person  for  her,  in  the  absence  of  a  reser- 
vation in  the  conveyance  of  his  right  thereto  at 
her  death.  Burks'  Separate  Estates,  16:  Sayers  v. 
Wall,  26  Gratt  854;  Irvine  v.  Greever,  82  Gratt  411: 
and  Dugger  v.  Dugger,  84  Va.  180,  4  S.  E.  Rep.  171 : 
Jones  V.  Jones,  06  Va.  740,  82  S.  £.  Rep.  468. 

Where  a  husband  conveyed  all  his  real  property 
to  his  wife,  it  was  held  that  though  the  deed  was 
void  at  law,  it  was  valid  in  equity  and  the  husband 
was  not  entitled  to  curtesy  in  the  property.  Sayers 
V.  Wall,  26  Gratt  854,  21  Am.  Rep.  808. 

A  separate  estate  created  by  the  gift  conveyance 
or  settlement  of  the  husband  to  or  for  his  wife, 
whether  directly  or  through  a  trustee,  presump- 
tively excludes  the  husband  from  tenancy  by  the 
curtesy  in  such  estate.  A  gift  from  the  husband  to 
his  wife  is  construed  to  be  for  her  separate  use. 
Dugger  V.  Dugger,  84  Va.  180,  4  S.  E.  Rep.  171. 

A  husband  Is  not  entitled  to  curtesy  in  an  equitable 
separate  estate  of  the  wife,  created  by  him,  although 
all  the  common-law  requisites  for  curtesy  exist 
He  is  excluded  by  the  nature  of  the  transaction. 
Jones  V.  Jones,  06  Va.  740, 82  S.  £.  Rep.  468. 

D.  WIFE'S  STATUTORY  OR  LEGAL  SEPARATE 
ESTATE.— It  is  provided  by  statute  In  West  Virginia 
that  the  husband  shall  be  entitled  to  curtesy  in  the 
wife's  separate  estate.  Winkler  v.  Winkler,  18  W. 
Va.455. 

Where  a  father  gives  his  married  daughter  land 
"to  have  and  to  hold  In  her  own  right  free  from  any 
claims  or  demands  from  her  husband  or  any  person 
or  persons  claiming  under,  through,  or  against  him 
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iQ  any  way,  now  or  at  any  time  hereafter.**  she  has 
a  sole  and  separate  estate  therein,  which  she  can 
dispose  of  by  will  free  from  the  ri^ht  to  curtesy 
which  the  husband  would  otherwise  haye.  Chap- 
man V.  Price.  88  Va.  892,  11  S.  E.  Rep.  879. 

Whether  a  separate  estate  is  an  equitable  sepa- 
rate estate  or  a  statutory  separate  estate  must  be 
determined  from  the  lansruaare  and  provisions  of  the 
instrument  to  be  construed  in  each  case.  If  the  in- 
strument ffrants  powers  or  imposes  restrictions  not 
ffranted  or  Imposed  by  the  statute,  but  which  are 
consistent  with  the  rules  and  principles  of  equity, 
the  estate  will  be  construed  to  be  an  equitable  and 
not  a  statutory  separate  estate,  and  that  which, 
prior  to  the  passage  of  the  "Married  Woman*8  Act," 
was  held  to  be  an  equitable  separate  estate,  retains 
that  character,  is  controlled  by  the  provisions  of  the 
settlement  by  which  it  was  created,  and  is  governed 
by  the  rules  and  principles  applicable  to  such  estate. 
Dezendorf  v.  Humphreys,  95  Va.  478,  28  S.  E.  Rep.  880; 
Jones  V.  Jones,  96  Va.  749,  88  S.  E.  Rep.  4<B. 

At  common  law,  in  the  ffrant  of  an  estate  of  Inher- 
itance to  a  married  woman,  the  husband's  rlffht  to 
curtesy  could  not  be  excluded;  but  the  husband 
may  be  deprived  of  his  curtesy  in  the  married 
woman's  "separate  estate,"  where  the  Intention  so 
to  do  is  plainly  manifested  in  the  instrument  cre- 
ating such  esute.  Chapman  y.  Price,  88  Va.  89S,  11 
S.  E.  Rep.  879. 

v.  HOW  CURTESY  DBPBATBD. 

A.  BY  DIVORCE.— A  divorce  a  mensa  et  thoro, 
where  there  is  a  decree  for  the  perpetual  separation 
of  the  parties,  has  the  same  effect  upon  the  rights  of 
property  which  either  party  may  acquire  after  the 
decree  as  a  divorce  a  vinculo  matrimonii  would  have. 
Va.  Code  1887,  S  2864;  Marshall  v.  Baynes,  88  Va.  1040. 
14  S.  E.  Rep.  978. 

A  divorce  a  vinculo  matrimonii^  although  for  a 
supervenient  cause,  or  for  a  cause  which,  while  it 
existed  at  the  date  of  the  marriage.  Is  yet  by  statute 
specially  declared  to  dissolve  the  marriage  only 
from  the  time  of  the  sentence,  operates  as  a  bar  to 
dower  or  curtesy.  Porter  v.  Porter,  27  Gratt.  609; 
Harris  v.  Harris,  81  Gratt  18;  Cralle  v.  Cralle,  T9  Va. 
182:  Cleek  v.  McGuffln,  89  Va.  824,  15  S.  E.  Rep.  896. 
See  2  Mln.  Inst.  (4th  Ed.)  187. 

Upon  decreeincr  the  dissolution  of  a  marriage, 
whether  from  the  bond  of  matrimony  or  from  bed 
and  board,  the  court  may  make  such  further  decree 
as  it  may  deem  expedient  in  regard  to  the  estate, 
etc.,  of  the  parties.  Va.  Code  1887,  %  2268.  See  Cralle 
Y.  Cralle.  84  Va.  198.  6  S.  £.  Rep.  12;  Cralle  v.  Cralle, 
79  Va.  182;  Francis  v.  Francis.  81  Gratt.  888;  Harris 
V.  Harris.  31  Gratt  18;  Porter  v.  Porter,  27  Gratt  699; 
Carr  v.  Carr,  22  Gratt  168;  Bailey  v.  Bailey,  21  Gratt 
43. 

Curtesy  and  dower  are  barred  by  a  decree  of  di- 
vorce a  vinculo  matrimonU\  and  the  same  principle 
applies  to  maintenance,  in  the  absence  of  any  pro- 
vision in  the  decree  as  to  the  property  rights  of  the 
parties.    Cralle  v.  Cralle.  79  Va.  182. 

Deeds  of  Separation.— As  to  the  validity  of  deeds 
for  the  voluntary  separation  of  husband  and  wife 
and  their  effect  upon  the  marital  rights  of  the  par- 
ties, see  Dooley  v.  Baynes,  86  Va.  660,  10  S.  E.  Rep. 
974;  Harshberger  V.  Alger.  81  Gratt.  62;  Swltzer  v. 
Swltzer.  26  Gratt  674.  and  note. 

A  husband  and  wife  separated  by  agreement 
setting  apart  to  the  wife  one-third  of  the  land 
descended  to  her  from  her  father,  free  from  all 
claims  of  the  husband,  but  stipulating  nothing  as  to 


remainder  whereon  he  continued  to  reside.  Htld^ 
that  he  continued  to  be  a  tenant  by  the  curtesy. 
Dooley  V.  Baynes,  86  Va.  644, 10  S.  E.  Rep.  974. 

B.  BY  DESERTION.— Where  a  husband  wilfully 
deserts  his  wife  and  such  desertion  continues  until 
her  death,  he  is  thereby  barred  of  aU  interest  In  her 
property  as  tenant  by  the  curtesy.  Va.  Code  1887,  S 
2296;  W.  Va.  Code  1899.  ch.  66,  S  16,  p.  666.  As  to  what 
constitutes  desertion,  see  Thomburg  v.  Thomburg. 
18  W.  Va.  622;  Bailey  v.  Bailey.  21  Gratt  48. 

C.  BY  ANTENUPTIAL  CONTRACT.  —  Where  a 
husband  by  an  express  contract  before  and  in  con- 
templation of  marriage  agrees  to  surrender  his 
right  to  the  enjoyment  of  the  property  during 
coverture  and  his  right  to  take  as  survivor,  there 
remains  nothing  to  which  his  marital  right  can 
attach  during  the  coverture,  or  after  the  death  of 
the  wife.     Charles  v.  Charles.  8  Gratt  486. 

A  deed  of  marriage  settlement  will  not  dlveat  the 
marital  rights  of  the  husband  to  a  greater  extent 
than  the  terms  of  the  instrument  clearly  require. 
Mitchell  V.  Moore,  16  Gratt  275;  2  Mln.  Inst  (4th  Ed.) 
186. 

D.  BY  HUSBAND'S  JOINING  IN  WIFE'S  OON- 
VEYANCE.— A  husband's  right  to  curtesy  in  the 
statutory  separate  estate  of  his  wife  Is  defeated  by 
the  execution  of  a  deed  by  her  in  which  he  united. 
Bankers'  Loan  and  Investment  Ca  v.  Blair.  99  Va. 
606,  7  Va.  Law  Reg.  258.  89  S.  E.  Rep.  281;  Campbell  v. 
McBee,  98  Va.  68,  B  S.  E.  Rep.  807;  Breeding  v.  Davis. 
77Va.689. 

E.  BY  INSTRUMENT  CREATING  WIFE'S  ES- 
TATE.—The  husband  has  no  curtesy  in  his  wife's 
estate,  where  it  Is  plainly  manifest  from  the  terms 
of  the  Instrument  creating  such  estate  that  it  was 
the  intention  of  the  settler  that  the  husband  should 
not  take  curtesy  therein.  See  «Kpra,  "Estates  Sub- 
ject to  Curtesy." 

F.  BY  WIFE'S  DEVISE.— Prior  to  the  statute,  Va. 
Code  1849.  ch.  188.  S  8;  Va.  Code  1887.  S  8518.  a  married 
woman  having  an  equitable  separate  estate  In  fee 
could  not  dispose  of  it  by  will,  unless  the  power  to 
make  such  disposition  was  expressly  conferred  by 
the  instrument  creating  the  estate,  such  power  not 
being  an  incident  of  the  estate.  West  v.  West  8 
Rand.  378. 

"But,  at  the  general  revision  of  the  laws  In  18tf, 
the  rule  of  We$t  r.  We$t  was  changed,  so  as  to  allow 
a  married  woman  to  dispose  of  her  equitable  sepa- 
rate fee  by  wilL  Code  of  1849,  ch.  122,  sec.  S.  which 
provision  was  carried,  without  change,  into  the 
present  Code.  Sec.  2518.  The  effect  of  this  was  to 
enlarge  the  powers  of  the  woman  and  to  give  her  the 
right  to  dispose  of  her  equitable  separate  fee  by 
will,  though  the  power  was  not  expressly  conferred 
(and  was  not  denied)  by  the  instrument  creating 
the  estate.  Such  was  the  construction  placed  on  the 
statute  in  the  summary  of  the  law,  in  Justis  v. 
English,  80  Gratt  at  p.  571,  and  such  seems  to  have 
been  the  construction  of  Judgb  Lomax  also.  See  1 
Lomax's  Dig.  <2d  Ed.)  p.  11,  note  1."  Nott  to  Kira- 
cofe  V.  Klracofe,  2Va.  Law  Reg.  &8a 

Under  Va.  Code  1887,  I  2518,  a  married  woman 
owning  an  equitable  separate  estate  In  fee  mar. 
unless  prohibited  by  the  Instrument  creating  It 
devise  the  same,  and  thereby  deprive  her  husbuid 
of  curtesy  therein.  The  power  to  make  sach  de- 
vise is  given  by  statute  and  has  the  same  effect  as 
if  incorporated  into  the  instrument  creating  the 
estate,  unless  such  instrument  restrains  tlie  power. 
Klracofe  v.  Klracofe,  98  Va.  601. 25  S.  E.  Rep.  001. 8 
Va.  Law  Reg.  627;  Hutchings  v.  Oommerclai  Bank, 
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01  Va.  98,  SO  S.  E.  Rep.  960;  Chapman  ▼.  Price,  88  Va. 
802. 11  S.  E.  Rep.  870.  See  article  by  Professor  R.  G. 
Minor,  of  the  University  of  Virginia,  In  1  Va.  Law 
Reff.  661  €t  teQ.,  criticising  the  decisions  of  the  conrt 
In  CTiapman  v.  Price  and  ffutchingtv.  Commercial  Bank. 
Althonffh  it  is  provided  by  W.  Va.  Code  1887,  ch.  78, 
1 11,  that  anless  the  husband  shall  renounce  any 
provision  made  for  him  by  the  wife's  will  he  shall 
have  no  other  interest  in  her  estate  than  is  given 
him  by  the  will,  a  failure  on  his  part  to  renounce 
such  provision  will  not  deprive  him  of  curtesy, 
unless  he  has  agreed  to  accept  the  provision  in  Ueu 
thereof,  such  agreement  being  the  only  mode  by 
which  curtesy  can  be  barred  under  W.  Va.  Code 
1887,  ch.  66, 1 16b  Cunningham  v.  Cunningham,  80  W. 
Va.  800,  6  S.  E.  Rep.  180;  Beime  v.  Von  Ahlefeldt,  88 
W.  Va.  668. 11  S.  E.  Rep.  46. 
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*Cralle  &  als.  v.  Meem  &  als. 

January  Term.  1868,  Richmond. 
(Absent  Cabslk^  P.,  and  Damiu^,  J.*) 


I.  Msnhalliig  Assets— Bond  and  Staple 
Debts— PsynMnt  of  Bond  Ont  of  Personalty— Rights  off 
Simple  Contract  Creditors. t—D  being  the  endorser 
of  C  on  several  notes  discounted  at  bank,  and  It 
being  expected  that  he  will  endorse  other  notes 
for  C,  the  latter  executes  a  bond  binding  his  heirs 
to  D,  with  a  condition  that  he  will,  when  required 
by  the  bank  or  D,  pay  off  all  such  notes,  and  thus 
Indemnify  and  save  D  harmless.  C  dies  whilst  D 
is  his  endorser  on  several  notes,  which  by  an 
arrangement  with  the  bank,  D  takes  up  by  the 
discount  of  his  own  note:  and  subsequently  the 
administrator  of  C  pays  up  the  whole  amount  of 
the  notes,  principal  and  interest,  out  of  the  per- 
sonal estate.  Hild:  That  this  bond  was  a  valid 
security  to  D,  binding  the  heirs  of  C;  and  that  the 
notes,  to  the  extent  of  the  penalty,  having  been 
paid  out  of  the  personal  assets,  the  simple  con- 
tract creditors  of  C  are  entitled  to  have  the  assets 
marshaled,  and  to  be  substituted  to  the  extent  of 
the  penalty  of  the  bond,  to  the  rights  of  D  upon 
the  real  estate,  in  the  hands  of  the  heirs  of  C 

a.  Snmo— 5nle  of  Lands  at  5alt  of  Simple  Contract 
Creditors— Discretion  of  Court— Failure  to  Ascertain 
Claim— Bfiect.t— Upon  a  bill  by  simple  contract 
creditors  to  marshal  assets,  it  is  competent  for 
the  Court  In  its  discretion,  to  decree  a  sale  of  the 
real  estate  in  the  hands  of  the  heirs,  some  of  whom 
are  infants,  for  the  payment  of  the  debts:  But  It 
is  premature  to  decree  a  sale  before  adjudicating 
the  claims  of  the  credit«)rs,  and  so  ascertaining 
the  amount  of  indebtedness  chargeable  upon  the 
lands  of  the  decedent 

*Jui>OB  Danisl  had  been  counsel  in  the  cause  in 
the  Circuit  court 

tMnrsbaUng  Ajseto.— On  this  subject  see  principal 
case  cited  in  Hudkins  v.  Ward,  80  W.  Va.  207,  8  S.  E. 
Rep.  601.  See  generally,  monographic  note  on  "Mar- 
shaling Assets"  appended  to  Carrington  v.  Didier, 
S  Oratt  860. 

tdMnoery  Practice— Decree  to  Sell  Land— Pallura  to 
Ascertain  Cfarime  of  Creditors— Effect.— it  is  premature 
to  decree  a  sale  of  a  decedent's  real  estate  for  the 
payment  of  debts  before  adjudicating  the  claims  of 
the  creditors,  and  so  ascertaining  the  amount  of 
Indebtedness  chargeable  upon  the  lands.  For  this 
proposition  the  principal  case  is  cited  and  approved 
in  the  following  cases:  Simmons  v.  Lyles,  87Gratt 


a.  Judicial  Sales— Premature— Confirmation— Effects— 

Though  such  a  decree  for  a  sale  of  land  has  been 
prematurely  made,  yet  if  the  sale  is  made  and 
confirmed,  the  Court  will  not  set  the  sale  aside  on 
the  petition  of  the  purchasers,  if  upon  the  hearing 
it  appears  that  the  sale  is  beneficial  to  the  infants. 

4.  Seme— Application  of  Purchaser  to  Set  Aside— Peti- 
tion.—The  application  of  the  purchasers,  in  such  a 
case,  to  have  the  sale  set  aside,  should  be  by  peti- 
tion in  the  cause.    And  if  they  proceed  by  bill  to 

enjoin  the  collection  of  the  purchase  money. 
497      *and  have  the  sale  set  aside,  the  bill  should 
be  treated  as  a  petition  in  the  cause,  and  be 
brought  to  a  hearing  with  it 

5.  Same— Sequestration  of  Rents  of  Other  Lands— 
When  Error.— The  Court  having  made  the  decree 
for  a  sale  of  the  real  estate,  on  the  petition  of  the 
adult  heirs,  and  with  the  assent  of  the  creditors, 
it  is  erroneous  to  proceed  to  sequestrate  the  rents 
of  the  other  real  estate  in  the  hands  of  the  heirs 
for  the  payment  of  the  debts,  before  decidlngupon 
the  claim  of  the  purchasers  to  have  the  sale  set 
aside. 

This  was  a  suit  in  the  Circuit  court  of 
Ivynchburg-,  by  John  G.  Meem  and  others, 
simple  contract  creditors  of  John  J.  Cabell 
deceased,  against  his  administrator  and 
heirs,  to  marshal  the  assets,  and  have  pay- 
ment of  their  debts  out  of  the  real  estate  of 
the  deceased.  The  bills  after  setting  out 
the  debts  of  the  plaintiffs,  and  the  qualifi- 
cation of  Thomas  R.  Friend  as  the  admin- 
istrator of  John  J.  Cabell,  stated  that  he 
had  disposed  of  all  the  personal  estate,  and 
had  exhausted  it  in  payment  of  debts,  many 
of  which  bound  the  heirs  of  his  intestate : 
and  that  he  had  rendered  no  account  of  his 
transactions.  That  among  the  claims  which 
should  be  regarded  as  binding  the  real 
estate,  and  which  had  been  discharged  by 
the  administrator  out  of  the  personal  assets, 
were  sundry  negotiable  notes  made  by  John 
J.  Cabell  in  his  life  time,  and  endorsed  by 
Henry  Davis.  That  to  secure  himself  from 
loss  Davis  had  taken  from  Cabell  a  bond 
binding  his  heirs  in  the  penalty  of  10,000 
dollars,  with  condition  to  pay  off  and  dis- 
charge these  notes,  when  required  by  Davis 
or  by  the  bank  at  which  they  were  made 
payable,  so  as  to  save  harmless  and  indem- 
nify Davis  from  loss  or  damage  on  his  en- 
dorsements. That  after  the  death  of  Cabell 
these  notes  were  protested  for  non-payment, 
and  subsequently  discharged  by  the  admin- 

090,  and  note;  foot-noU  to  Kendrick  v.  Whitney.  28 
Oratt  646:  Dangerfield  v.  Smith,  88  Va.  00,  1  S.  E. 
Rep.  600;  New  v.  Bass,  Hi  Va.  880,  28  S.  E.  Rep.  747; 
Wiley  V.  Mahood,  10  W.  Va.  296:  Llvesay  v.  Jarrett 
8W.  Va.  884;  Marling  v.  Robrecht  18  W.  Va.  461; 
Tracey  V.  Shumate,  82  W.  Va.  474;  Payne  v.  Webb.  28 
W.  Va.  568;  Saddler  v.  Kennedy,  86  W.  Va.  648.  See 
generally,  monographic  noU  on  "Judicial  Sales** 
appended  to  Walker  v.  Page,  31  Oratt  686. 

IJudldal  Sales-Conflrmatlon— Effect.- See  principal 
case  cited  in  Cooper  v.  Hepburn,  IS  Oratt  666.  See 
monographic  noU  on  "Judicial  Sales"  appended  to 
Walker  v.  Page.  21  Oratt  686. 

Chancery  Practice— BUI  Treated  as  Cross  BUI  and 
Answer— See  principal  case  cited  in  foot-note  to 
Mettert  v.  Hagan,  18  Oratt  281:  Oreggv^  Sloan,  76 
Va.502. 
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istrator  out  of  the  personal  assets,  to  an 
amount  exceeding  the  penalty  of  the  bond. 
The  prayer  of  the  bills  is  for  a  settlement 
of  the  accounts  of  the  administrator,  and 
that  the  assets  may  be  marshalled  so  as  to 
subject  the  real  estate  descended  to 

498  *the  heirs  to  the   payment  of  the  out- 
standing  simple   contract  debts ;  and 

for  general  relief. 

The  administrator,  widow  and  heirs  an- 
swered the  bill,  and  called  for  proof  of  the 
complainants'  debts.  They  admitted  that 
John  J.  Cabell  was  largely  indebted  at  the 
Bank  of  Virginia  and  the  Farmers  Bank  at 
Lynchburg,  by  notes  endorsed  by  Henry 
Davis,  and  that  Davis  held  the  bond  referred 
to  in  the  bill ;  but  they  denied  that  the  con- 
dition of  that  bond  had  been  broken ;  the 
notes  on  which  Davis  was  endorser  having 
been  paid  by  the  administrator,  so  that 
Davis  had  sustained  no  loss  or  damage  by 
his  endorsements. 

They  admitted  that  Cabell  died  seised  of 
a  large  real  estate  which  was  then  held  by 
his  widow  and  heirs ;  and  they  asked  that 
if  it  should  be  held  that  it  was  liable  for 
the  payment  of  the  debts  of  the  complain- 
ants, the  defendants  might  be  allowed  to 
select  such  parts  of  the  estate  as  they  may 
desire  to  be  disposed  of,  so  that  the  satis- 
faction of  the  plaintiffs  may  be  attended 
with  as  little  injury  to  them  as  practicable. 

In  October  1837  a  commissioner  was  di- 
rected to  settle  the  accounts  of  the  admin- 
istrator, designating  the  grade  and  dignity 
of  debts  paid  by  him,  and  also  to  state  an 
account  of  the  real  estate  of  which  John  J. 
Cabell  died  seised,  the  annual  value  thereof, 
and  in  whose  possession  it  was  at  the  time 
of  the  decree ;  and  also  an  account  of  the 
debts  due  to  the  respective  plaintiffs. 

The  report  of  the  commissioner  was  made, 
and  was  recommitted  for  the  purpose  of 
correcting  some  errors  in  the  calculation  of 
interest  on  the  complainants'  debts,  and 
was  again  returned  to  the  June  term  1839. 
At  this  term  of  the  Court  Richard  K. 
Cralle,  who  had  married  one  of  the  daughters 
of  John  J.  Cabell,  then  deceased  leaving 
children,  the  widow  of  John  J.  Cabell  and 
S.  W.  Ward  a  daughter,  the  two  first  in 
their   own  right  and  as  guardians  of 

499  some  of  the  infant   heirs,  filed  *a  pe- 
tition in  the   cause,    in  which,    after 

referring  to  the  debts  of  the  complainants, 
they  say,  they  have  no  reason  to  doubt  that 
their  debts  are  really  due ;  and  that  they  at 
all  times  anticipated  that  a  resort  to  John 
J.  Cabell's  real  estate  for  their  payment, 
would  become  necessary,  and  they  had 
therefore  in  their  answers  prayed  that  when 
a  decree  should  be  made  subjecting  the  real 
estate,  they  might  be  permitted  to  designate 
the  portion  thereof  to  be  so  subjected,  and 
the  manner  and  mode  of  doing  it. 

They  stated  that  a  division  of  the  real 
estate,  (except  a  tract  of  land  in  Bedford 
owned  jointly  by  Cabell  and  L/eftwich,) 
had  been  made  among  the  heirs  at  law  and 
widow,  under  an  orider  of  the  Hustings 
court  of  Ivy nch burg,  but  had  not  been  con- 
firmed, owing  to  the  pendency  of  this  suit ; 


but  that  since  the  division,  the  several 
heirs  had  held  and  enjoyed  their  respective 
portions  thereof.  That  there  was  a  tract 
of  land  lying  on  the  Kanawha  river  con- 
taining one  thousand  acres,  which  was  di- 
vided into  equal  portions  of  two  hundred 
and  fifty  acres,  to  each  one  of  the  heirs  of 
John  J.  Cabell,  each  part  being  regarded 
as  of  equal  value.  That  this  land  thot^h 
deemed  very  valuable,  was  not  productive 
in  rents  or  profits  to  the  heirs,  and  could 
be  sold  without  affecting  the  division  of 
the  balance  of  the  estate  among  them.  That 
the  other  property  divided,  yielded  a  large 
rent,  which  they  were  compelled  to  apply 
to  purposes  of  present  support.  That  the 
debts  to  be  paid  were  of  such  magnitude 
that  if  the  Court  should  sequester  thess 
rents  and  annual  profits  for  the  payment 
of  the  debts,  that  the  petitioners  would  be 
wholly  deprived  of  their  resources  for  living 
for  an  indefinite  period,  and  thereby  be 
subjected  to  serious  inconvenience.  They 
pray  that  the  Court  will  decree  a  sale  of 
the  Kanawha  land  upon  such  a  credit  as 
will  ensure  the  greatest  possible  price,  and 
that  the  proceeds  may  be  applied  to  the 
payment  of  the  debts  of  the  oom- 
500  plainants.  *They  think  such  a  sale 
would  be  beneficial  to  all  concerned; 
and  will  be  entirely  agreeable  to  Thomas 
R.  Friend,  who  was  then  absent,  and  who 
had  married  a  daughter  of  John  J.  Cabell, 
then  deceased  leaving  three  children,  all 
of  whom  were  infants.  This  petition  was 
accompanied  by  an  affidavit  of  Richard 
K.  Cralle  verifying  the  f acti  therein  stated. 

The  infant  defendants  to  the  bills  were 
made  parties  defendants  to  this  petition, 
and  an  answer  was  filed  for  them  by  a 
guardian  ad  litem. 

Upon  the  filing  of  the  petition  and  the 
answer,  the  cause  came  on  to  be  heard, 
when  the  Court  pronounced  its  opinion, 
declaring  that  when  the  parol  contract 
creditor  is  decreed  to  have  satisfaction  out 
of  the  real  assets  of  his  deceased  debtor's 
estate,  he  is  but  substituted  to  the  right  of 
some  creditor  whose  debt  bound  such  real 
assets:  that  these  rights  by  substitution 
cannot  be  greater  than  the  originals  for 
which  they  are  substituted;  and  that  in 
either  case  the  land  ought  not  to  be  sold  if 
the  debt  can  otherwise  be  paid  in  a  reason- 
able time :  and  it  appearing  to  the  Court 
from  the  report  ot  the  commissioner,  that 
the  rents  arising  from  the  real  estate  would, 
in  all  probability,  be  sufficient  to  discharge 
the  respective  demands  of  the  several  sim- 
ple contract  creditors  aforesaid  in  a  reason- 
able time,  the  Court  accordingly  was  about 
to  proceed  to  sequester  the  rents  of  the  real 
estate,  with  a  view  of  applying  the  same  to 
the  payment  of  said  debts ;  but  the  defend- 
ants, the  heirs  at  law  and  distributees  of 
the  said  John  J.  Cabell  deceased,  thereupon 
presented  to  the  Court  their  petition,  with 
the  answer  of  the  infant  heirs,  by  their 
guardian  ad  litem  thereto,  praying,  for 
certain  reasons  therein  set  forth,  a  sale  of 
a  portion  of  the  lands  whereof  the  said  John 
J.  Cabell  died  seised  and  possessed,  in  sat- 
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isfaction  of  said  debts,  in  lieu  of  the  pay- 
ment of  the  same  out  of  the  rents.  And  the 
Court,  on  consideration  of  said  petition  and 
of  the  answer  thereto,  together  with 
501  an  exhibit  *(the  report  of  the  com- 
missioners for  the  division  of  the 
estate  among-  the  heirs),  and  the  affidavit 
of  Richard  K.  Cralle,  filed  therewith,  is  of 
opinion  from  the  facts  therein  disclosed, 
that  it  would  be  most  conducive  to  the  in- 
terest of  said  heirs  and  distributees,  some 
of  whom  are  infants,  to  proceed  to  sell  the 
real  estate  designated  in  said  petition, 
rather  than  to  sequester  the  rents,  since  by 
the  latter  proceeding,  said  heirs  and  dis- 
tributees would  be  deprived  of  their  prop- 
erty, and  consequently  of  their  chief  means 
of  support,  until  said  debts  should  be  paid, 
which  in  all  probability  could  not  be  effected 
for  some  three  or  four  years.  And  not  at 
that  time  deciding  upon  any  other  matter, 
the  Court  with  the  assent  of  the  plaintiffs, 
decreed  that  Richard  K.  Cralle  and  Samuel 
Hannah,  either  of  whom  might  act,  should 
proceed  to  sell  at  public  auction  upon  the 
premises,  the  said  Kanawha  land,  on  a 
credit  of  one,  two,  three  and  four  years,  in 
equal  payments,  taking  from  the  purchasers 
bonds  with  good  personal  security  for  the 
purchase  money,  and  retaining  the  lien  as 
a  further  security ;  subject  to  be  resold  if 
default  should  be  made  in  the  payment  of 
the  bonds  as  they  fell  due ;  and  report  their 
or  his  proceedings  to  the  Court.  And  liberty 
was  reserved  to  the  infant  defendants  to 
shew  cause  against  the  decree  at  any  time 
within  six  months  after  they  should  re- 
spectively attain  the  age  of  twenty-one 
years. 

At  the  May  term  of  the  Court  for  1840 
Richard  K.  Cralle  returned  his  report  of 
the  sale  of  the  Kanawha  land,  by  which  it 
appeared  that  he  had  sold  one  undivided 
moiety  of  the  Kanawha  land  for  18,000  dol- 
lars, to  Joseph  Friend  and  Thomas  R. 
Friend.  One  of  these  purchasers,  Thomas 
R.  Friend,  was  the  owner  of  one  fourth  of 
this  tract  of  land  by  purchase  from  Mrs. 
Ward  one  of  the  daughters  of  John  J.  X^abell, 
and  he  held  another  fourth  in  right  of  his 
deceased  wife,  who  was  another  daughter 
of  said  Cabell;  and  by  agreement 
502  with  *the  commissioner  before  the 
sale  of  the  undivided  moiety,  they 
were  to  take  the  one  moiety  at  the  price 
the  other  should  bring.  At  the  same  term 
of  the  Court  this  report  was  confirmed; 
and  the  report  of  the  commissioner  upon 
the  accounts  was  recommitted  with  the  ex- 
ceptions thereto,  to  a  special  commissioner, 
who  was  directed  to  call  in  all  the  outstand- 
ing creditors  of  John  J.  Cabell. 

In  October  1841,  on  motion  of  the  plain- 
tiffs, and  by  consent  of  the  counsel  of  all 
the  parties,  Cralle  and  Hannah,  or  either 
of  them,  were  directed  to  collect  the  out- 
standing bonds  given  for  the  Kanawha 
lands,  then  due  and  in  arrear,  and  the  other 
bonds  as  they  should  fall  due,  and  after 
paying  all  the  costs  of  the  suit,  to  deposit 
the  residue  in  one  of  the  Savings  banks  in 
Irynchburg.     In  June  1842  the  report  of  the 


special  commissioner  was  recommitted  with 
the  exceptions  thereto,  to  one  of  the  com- 
missioners of  the  Court.  And  again  on  the 
motion  of  the  plaintiffs  the  Court  directed 
Cralle  and  Hannah  forthwith  to  proceed  to 
collect  the  bonds  then  due  for  the  purchase 
money  of  the  Kanawha  land,  and  to  pay 
the  money  arising  therefrom  into  one  of 
the  banks  at  Lynchburg  to  the  credit  of 
this  cause. 

In  May  1844  commissioner  Davis  returned 
his  report,  to  which  there  were  various  ex- 
ceptions by  the  administrators  and  heirs  of 
Cabell.  Some  of  these  exceptions  were  to 
particular  debts  reported  as  due  from  John 
J.  Cabell ;  and  to  all  of  them  for  the  mode 
in  which  the  commissioner  charged  interest 
upon  them.  The  only  exceptions  however 
which  it  is  necessary  to  notice,  refer  first 
to  the  notes  secured  by  the  bond  mentioned 
in  the  bill  as  having  been  executed  by  John 
J.  Cabell  to  his  endorser  Henry  Davis  for 
his  security.  This  bond  bears  date  the  15th 
of  August  1821,  and  is  in  the  penalty  of 
10,000  dollars.  The  condition  is  set  out  at 
length    in   the  opinion  of  the  Court.     The 

facts  connected  with  this  exception 
503      were,  that  at  the  time  of  the  *death 

of  John  J.  Cabell,  which  occurred  be- 
tween the  6th  and  the  20th  of  August  1834, 
Henry  Davis  was  his  endorser  on  three  notes 
which  had  been  discounted  at  the  Bank  of 
Virginia  at  Lynchburg  for  2500  dollars,  5000 
dollars,  and  3000  dollars ;  and  on  one  which 
had  been  discounted  at  the  Farmers  Bank 
for  3000  dollars.  On  the  20th  of  August 
1834  the  directors  of  the  Bank  of  Virginia 
made  an  entry  upon  their  minutes,  that  *  *on 
the  application  of  Henry  Davis  he  is  per- 
mitted to  assume  the  payment  of  John  J. 
Cabell's  note  endorsed  by  him  for  2500  dol- 
lars, and  due  at  this  day ;  he  the  said  Davis 
giving  his  note  for  the  same  amount  at 
sixty  days,  endorsed  by  Peter  Dudley,  and 
further  securing  the  payment  of  the  same 
by  the  deposit  of  the  notes  aforesaid  of  the 
said  Cabell,  (protested,)  and  an  indemnify- 
ing bond  executed  to  him  by  the  said  Cabell 
in  the  penalty  of  ten  thousand  dollars." 
Subsequently  the  same  arrangement  was 
made  as  to  the  other  two  notes  discounted 
at  that  bank.  It  does  not  certainly  appear 
what  arrangement  was  made  by  Davis  with 
the  Farmers  Bank ;  but  he  took  up  the  note 
at  that  bank  by  a  discount  of  his  own  with 
Peter  Dudley  as  endorser,  leaving  Cabell's 
note  with  the  bank  as  collateral  security. 

The  arrangement  with  the  Bank  of  Vir- 
ginia was  executed ;  the  note  of  Cabell  be- 
ing taken  up  after  it  was  protested  by  the 
proceeds  of  the  note  of  Davis  endorsed  by 
Dudley;  and  the  notes  of  Cabell  and  his 
bond  were  deposited  with  the  bank  as  col- 
lateral security :  the  endorsement  of  Dudley 
being  considered  as  merely  nominal,  and 
only  intended  to  put  the  note  in  form.  And 
it  was  the  understanding  between  the  bank 
and  Davis  that  he  could  not  be  coerced  to 
pay  his  notes  until  Cabell's  means  were 
exhausted.  The  discount  on  Davis's  notes 
were  paid  by  him  from  time  to  time  as  they 
were   renewed,    until  they  were  paid  off  by 
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Thomas   R.    Friend,   the  administrator  of 

Cabell,  out  of  the   personal   assets  of   the 

estate.     Friend  paid  on  the   first  note 

504  *784  dollars  20  cents  on  the  24th  De- 
cember 1834;  and  he  paid  on  the  sec- 
ond note  500  dollars  on  the  19th  of  November 
of  the  same  year.  On  the  13th  of  February 
1835  Friend  deposited  in  the  Bank  of  Vir- 
ginia bonds  amounting  to  14,391  dollars,  pro- 
ceeds of  the  personal  estate  of  his  intestate, 
for  the  purposes  following :  the  proceeds  of 
such  as  should  be  first  paid,  were  to  be  ap- 
plied to  the  extinguishment  of  a  note  of 
3000  dollars,  which  Dr.  Cabell  owed  the 
Farmers  Bank  at  I^ynchburg,  endorsed  by 
Henry  Davis,  and  assumed  by  him  at 
CabeU's  death,  with  all  discounts  and 
charges  on  the  same.  The  proceeds  of  such 
as  should  be  next  collected  were  to  be  ap- 
plied to  the  extinguishment  of  the  three 
notes  which  Cabell  owed  to  the  Bank  of 
Virginia  at  Lrynchburg,  endorsed  by  Henry 
Davis,  and  by  him  assumed  as  they  sever- 
ally fell  due  after  Cabell's  death,  with  all 
discounts  and  charges  thereon.  And  if 
anything  should  remain  after  satisfying 
these  claims  with  all  discounts  and  charges, 
it  was  to  be  applied  to  the  payment  of  a 
debt  of  379  dollars  9  cents  due  from  Cabell 
to  Davis.  These  bonds  were  collected  and 
the  debts  for  which  Davis  was  bound  as 
endorser,  with  all  discounts  and  charges 
thereon,  were  paid  in  December  1835  and 
January  1836.  Previous  thereto,  viz.,  in 
November  1834,  judgments  were  recovered 
by  Davis,  suing  for  the  benefit  of  the  banks, 
against  the  administrator  of  Cabell  upon 
the  notes  which  had  been  protested  as  they 
fell  due  after  Cabell's  death. 

It  appears  that  the  only  payments  made 
by  Davis  as  endorser  for  Cabell,  except  by 
the  discount  of  his  note,  were  the  discounts 
upon  the  first  making  and  the  renewal  of 
his  notes ;  and  these  advances  had  been  re- 
paid at  the  times  and  in  the  manner  here- 
inbefore stated. 

Another  exception  referred  to  a  note  of 
5000  dollars,  made  by  John  J.  Cabell  and 
endorsed  by  Richard  £y.  Putney.  On  the 
9th  of  March  1834,  Cabell  and  Putney  en- 
tered  into   a  covenant  binding  their 

505  heirs   each   to  *pay  to   the  other  the 
sum  of  10,000  dollars,  or  so  much  as 

would  secure  him  for  his  endorsement  for 
the  other.  This  covenant  is  set  out  in  the 
opinion  of  the  Court.  At  the  time  of 
Cabell's  death  Putney  was  his  endorser  on 
a  note  for  5000  dollars,  dated  the  6th  of 
August  1834 ;  but  it  does  not  clearly  appear 
from  the  evidence  that  this  was  for  the 
same  debt  for  which  Putney  was  Cabell's 
endorser  at  the  date  of  the  covenant.  The 
Bank  of  Virginia  at  Charleston  sued  Put- 
ney upon  his  endorsement,  and  in  October 
1834  he  confessed  a  judgment:  And  there- 
upon the  bank  agreed  to  suspend  execution 
of  this  judgment  for  two  years  from  that 
time,  upon  his  executing  his  bond  with 
David  Ruffner  as  his  surety,  with  condition 
for  the  payment  of  the  judgment,  interest 
and  costs  at  the  end  of  the  two  years.  This 
bond   was    executed;    and     the    debt    was 


afterwards  paid  by  the  administrator  of 
Cabell  out  of  the  personal  estate. 

Pending  the  proceedings  in  this  cause 
Joseph  Friend  and  Thomas  R.  Friend  in 
September  1842  filed  their  bill  in  the  same 
Court  for  an  injunction  to  restrain  the  col- 
lection of  the  purchase  money  of  the  Ka- 
nawha land.  After  referring  to  the  suit  of 
the  creditors  of  John  J.  Cabell  against  his 
administrator  and  heirs,  and  the  proceed- 
ings therein  up  to  the  time  of  filing  their 
bill,  they  state  that  the  accounts  ordered, 
except  the  administration  account,  had  not 
been  taken,  and  especially  that  the  order 
directing  the  account  of  the  debt^  due  the 
complainants  had  not  been  completed,  but 
was  then  in  progress  of  execution ;  nor  as 
they  believed,  had  any  account  been  taken 
of  the  real  estate  or  its  annual  rents. 

They  referred  to  the  petition  filed  by  Rich- 
ard K.  Cralle  and  others  and  the  proceed- 
ings therein,  and  the  sale  of  the  land  made 
by  Cralle  to  themselves,  and  the  confirma- 
tion of  that  sale  by  the  Court. 

506  *They  further  represent  that  at  the 
time  of  their  purchase   they   made  no 

enquiry  into  the  title  to  the  land,  or  the 
authority  under  which  it  was  offered  for 
sale.  That  since  the  sale  the^  have  come 
to  the  knowledge  of  facts  which  they  are 
advised  renders  their  title  worthless  and 
unavailing,  at  the  election  of  the  infant 
heirs  of  John  J.  Cabell,  when  they  shall 
attain  full  age.  That  the  sale  was  made 
for  the  payment  of  simple  contract  debts, 
which  had  not  as  yet  been  proved  and  es- 
tablished so  as  to  authorize  a  sale  of  the 
real  estate.  That  the  admission  of  the  jus- 
tice of  the  debts  by  the  petitioning  heirs 
did  not  give  any  additional  validity  to  the 
sale;  as  among  them  Mrs.  Sally  W.  Ward 
was  the  only  adult  heir,  and  she  had  pre- 
viously sold  her  interest  in  the  land  to  the 
complainant  Thomas  R.  Friend.  That  the 
other  petitioners  were  infants  of  very  tender 
years,  who  could  not,  as  the  complainants 
were  advised,  be  bound  by  their  express 
assent,  and  much  less  by  the  merely  nega- 
tive admissions  of  their  guardians  or  next 
friends. 

They  further  represent  that  from  the 
best  information  they  had  been  able  to  ob- 
tain, the  debts  to  which  John  J.  Cabell's 
estate  may  be  subjected  cannot  exceed  five 
or  six  thousand  dollars ;  and  that  the  real 
estate  would  in  ordinary  times  yield  an  an- 
nual rent  of  7000  dollars,  which  would,  if 
applied  under  the  directions  of  the  Conrt, 
in  a  short  time  discharge  all  the  debts 
which  bound  the  laud.  And  they  further 
represent  that  a  tract  of  land  lying  in  Bed- 
ford county,  belonging  in  the  greater  part 
to  the  estate  of  John  J.  Cabell,  had  since 
his  death  been  sold  by  commissioners  under 
a  decree  of  the  County  court  of  Bedford,  for 
a  large  sum  of  money,  which  had  been  ap- 
plied or  was  in  a  course  of  application  to 
the  payment  of  the  debts  binding  the  heirs 
of  Cabell.  That  notwithstanding  all  this 
Richard  K.  Cralle  acting  under  an  order  of 
the   Court,    had  instituted  actions  at 

507  *''law  upon  the  bonds  of  the  complain- 
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ants  against  them  and  their  sureties, 
in  the  Circuit  court  of  Kanawha  county, 
where  the  same  were  then  pending. 

And  making^  the  heirs  of  John  J.  Cabell 
and  the  complainants  in  the  creditor's  suit, 
defendants,  they  ask  that  the  decree  of  the 
7th  of  June  1839,  for  the  sale  of  the  Ka- 
nawha land  and  all  proceedings  had  under 
it,  may  be  set  aside,  rescinded  and  annulled ; 
that  their  bonds  for  the  purchase  money 
may  be  delivered  up  to  be  cancelled ;  that 
Cralle  as  commissioner  of  the  Court  may 
be  enjoined  from  proceeding  to  collect  the 
amount  of  said  bonds ;  and  for  general  re- 
lief.    The  injunction  was  awarded. 

Richard  K.  Cralle,  Mrs.  Ward  and  Henry 
Ann  Cabell  the  youngest  daughter  of  John 
J.  Cabell,  and  who  had  then  attained  the 
age  of  twenty-one  years,  answered  the  bill. 
'fhey  insisted  upon  the  necessity  of  the 
sale  of  the  land,  and  that  it  was  advanta- 
geous to  the  infant  heirs,  and  should  be 
enforced.  A  number  of  the  creditors  also 
answered,  insisting  upon  the  validity  of 
the  sale,  and  that  it  should  be  enforced ; 
and  testimony  was  taken  on  both  sides  to 
sustain  their  pretensions. 

On  the  21st  of  November  1846,  the  case 
of  the  creditors  of  John  J.  Cabell  against 
his  administrator  and  heirs  was  brought  on 
to  be  heard,  upon  the  papers  formerly  read 
and  the  report  of  the  commissioner  Davis, 
with  the  exceptions  thereto,  when  the  Court 
being  of  opinion  that  the  simple  contract 
creditors  of  John  J.  Cabell,  upon  the  prin- 
ciple of  marshalling  assets,  have  the  right 
to  occupy  the  shoes  of  Henry  Davis  and 
Richard  £.  Putney,  who  held  two  securities, 
each  binding  as  well  the  personal  assets  as 
also  the  heirs,  which  were  paid  off  and 
satisfied  by  the  defendant  Thomas  R.  Friend 
administrator  of  John  J.  Cabell,  out  of  the 
personal  assets  of  his  intestate's  estate: 
And  being  further  of  opinion,  that  the 
creditors  should  not  longer  be  hindered  and 
delayed  by  the  sale  of  the  Kanawha 
508  *land,  made  upon  the  petition  of  the 
heirs  of  John  J.  Cabell,  for  their  own 
easement,  under  the  decree  of  the  7th  of 
November  1839,  though  it '  appears  on  the 
face  of  said  decree  that  it  was  made  with 
the  assent  of  the  plaintiffs  after  the  Court 
had  pronounced  its  opinion,  and  was  in 
the  act  of  sequestering  the  rents  and  profits 
of  the  said  John  J.  Cabell's  real  estate, 
which  had  descended  upon  them;  which 
rents  and  profits  before  this  time  would 
probably  have  paid  off  and  satisfied  all  the 
debts:  And  this  is  the  more  equitable,  be- 
cause the  validity  of  that  sale,  and  the  title 
to  the  land  sold  under  it,  being  questioned 
by  one  or  more  injunctions  in  this  Court 
between  the  alleged  purchasers  of  the  lands 
and  Cabell's  heirs,  (the  record  of  which 
injunctions  is  filed  among  the  papers  in 
this  cause, )  and  they  having  made  no  move- 
ment in  it,  the  Court  will  leave  this  family 
matter  to  be  settled  among  themselves,  and 
will  now  restore  the  creditors  to  the  position 
they  occupied  at  the  date  of  the  decision  in 
Jane  1839.  Wherefore  the  Court  doth  ad- 
judge and  decree  that   the  rents  and  profits 


of  all  the  lands  and  tenements  of  which 
the  said  John  J.  Cabell  died  seised  and  pos- 
sessed, save  the  Kanawha  and  Bedford 
lands,  which  have  been  sold  by  the  procure- 
ment of  the  adult  heirs,  be  sequestered  to 
create  a  fund  as  well  for  the  payment  of 
the  simple  contract  creditors  in  the  pro- 
ceedings mentioned,  to  the  extent  that  they 
may  be  entitled  by  marshalling  the  assets, 
as  for  the  payment  of  the  bond  debts  proper. 
The  decree  then  proceeded  to  appoint  a 
receiver  with  power  by  distress  or  other- 
wise, to  collect  all  the  rents  then  due  or  to 
become  due  upon  the  real  estate  remaining 
unsold  as  aforesaid,  and  to  rent  out  the 
property  from  year  to  year,  and  collect  the 
rents ;  and  after  paying  all  the  taxes,  costs, 
charges  and  necessary  repairs,  to  deposit 
the  residue  in  one  of  the  Savings  Banks  in 
Lynchburg  to  the  credit  of  the  cause. 

509  *The   decree    further   ordered    that 
one  of  the  commissioners  of  the  Court 

should  take  an  account  of  the  moneys  aris- 
ing from  the  sales  of  the  Bedford  lands 
aforesaid,  shewing  what  had  become  of  the 
same ;  and  that  he  should  examine  and  re- 
oort  upon  the  exceptions  taken  to  the  ad- 
ministrator's account;  and  make  any 
changes  in  the  report  of  commissioner 
Davis  warranted  by  the  proofs  in  the  cause ; 
and  also  that  he  should  take  a  further  ac- 
count of  the  simple  contract  creditors. 
From  this  decree  the  heirs  of  John  J. 
Cabell,  except  the  children  of  Mrs.  Friend, 
applied  to  this  Court  for  an  appeal,  which 
was  allowed. 

Stanard  and  Bouldin,  for  the  appellants. 

One  of  the  questions  in  the  cause,  and 
the  principal  one,  is  that  arising  upon  the 
effort  to  charge  the  real  estate,  upon  the 
principle  of  marshalling  assets,  with 
the  amount  of  the  bond  executed  by  Dr. 
Cabell  to  Davis,  and  upon  the  covenant 
between  Cabell  and  Putney. 

First.  Did  the  bond  from  Cabell  to  Davis 
constitute  a  claim  upon  the  real  estate  of 
Cabell  in  the  hands  of  his  heirs,  of  which 
under  the  circumstances  of  this  case,  the 
simple  contract  creditors  may  avail  them- 
selves? By  the  act  of  1831,  Sup.  Rev. 
Code,  p.  220,  the  notes  endorsed  by  Davis 
ranked  with  specialties  in  the  administra- 
tion of  the  assets  of  Dr.  Cabell's  estate,  and 
the  notes  with  all  costs  and  charges  were 
paid  by  Cabell's  administrator  out  of  these 
assets.  The  question  then  is,  has  the  bond 
been  forfeited  so  as  to  enable  Davis  or  any 
one  else,  to  maintain  an  action  upon  it: 
And  if  it  has  been  so  forfeited,  what  is  the 
extent  of  the  damages  which  can  be  recov- 
ered in  such  an  action?  And  the  further 
question  is,  whether  by  means  of  this  bond 
the  simple  contract  creditors  can  claim  on 
the  real  estate  of  Cabell;  Davis  himself 
never  having  been  subjected  to  loss? 

Let  us  try  this  question  of  forfeiture  as 
if  in  a  Court   of  law ;  and  let  us  en- 

510  quire  whether  there  has  been  a  *for- 
feiture  of  the  bond  which  wculd  have 

given  Davis  a  right  of  action  upon  it. 
Before   a   forfeiture   can    be   established 
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two  facts  must  be  made  out.  First.  That 
Cabell  or  his  administrator  was  requested 
to  pay  the  notes  on  which  Davis  was  bound 
as  Cabell's  endorser.  And,  second.  That 
being:  requested  they  failed  to  pay,  so  that 
Davis  suffered  loss. 

To  sustain  an  action  at  law  on  the  bond, 
it  would  have  been  necessaty  to  aver  and 
prove  a  special  request.  The  Court  will 
observe  the  languaiere  of  the  bond ;  and  will 
observe  that  the  request  may  be  made  by 
Davis  or  his  representative,  but  it  is  to  be 
made  to  Cabell  alone.  But  passing  by  this, 
it  is  clear  the  request  should  have  been  made 
to  the  administrator  of  Cabell,  as  it  should 
have  been  made  to  himself  in  his  lifetime. 
Now  where  a  request  is  required  to  do  a 
collateral  act,  especially  to  create  a  for- 
feiture, it  must  be  a  special  request.  Other- 
wise if  a  note  for  fifty  dollars  had  not  been 
paid,  Cabell  or  his  administrator  might 
have  been  sued.  This  then  is  a  case  in 
which  a  precedent  request  is  necessary  and 
must  be  averred.  Birks  v.  Trippet,  1  Wms. 
Saunds.  36;  Hill  v.  Wade,  Cro.  Jac.  523; 
Bowdell  V.  Parsons,  10  least's  R.  359;  Carter 
V.  Ring,  3  Camp.  R.  459. 

If  the  demand  was  necessary,  was  it 
made?  It  may  be  said  the  note  was  pro- 
tested :  But  this  was  no  demand.  The  pro- 
test is  sufficient  to  charge  an  endorser  on  a 
note;  but  to  forfeit  a  bond  the  demand 
must  be  personal.  5  Viner's  Abr.  207, 
P.  B. 

It  may  be  said  that  Davis  was  compelled 
to  renew  the  notes,  and  pay  the  discounts 
upon  the  renewals ;  and  that  this  was  a  for- 
feiture of  the  bond.  But  the  condition  of 
the  bond  is  to  pay  the  notes  when  thereto 
required.  Davis  did  not  require  the  pay- 
ment of  the  notes  by  the  administrator : 
And  if  he  chose  to  have  the  notes  renewed 
and  to  pay  discounts  upon  them, 
511  without  ^giving  notice  to  the  admin- 
istrator, and  requiring  him  to  pay 
them,  that  was  his  own  act  for  which  he 
can  blame  no  one  but  himself. 

It  will  be  said,  however,  that  suits  were 
brought  upon  the  notes.  It  seems  that  some 
time  after  the  arrangement  was  made  with 
the  bank  by  Davis,  there  was  a  judgment 
by  confession  by  the  administrator,  in  a 
suit  brought  in  the  name  of  Davis  for  the 
beneiit  of  the  bank.  But  whenever  an 
actual  request  is  necessary  a  suit  is  not 
sufficient.  In  some  cases  where  the  condi- 
tion of  the  bond  is  to  pay  money,  a  suit 
has  been  held  sufficient ;  but  where  a  col- 
lateral act  is  to  be  done  an  actual  request 
is  necessary.  If  the  bank  had  sued  Davis 
on  the  notes,  it  might  have  been  a  question 
whether  that  created  a  forfeiture  of  the 
bond.  But  before  notice  to  the  administra- 
tor, the  bank  agreed  with  Davis  that  they 
would  not  sue  him  until  their  remedies 
against  Cabell's  estate  was  exhausted: 
And  as  a  part  of  the  consideration  for  that 
agreement  Davis  deposited  with  the  bank 
Cabell's  bond.  Davis  therefore,  had  no 
right  of  action  against  Cabell's  adminis- 
trator until  all  the  notes  were  paid.  What 
could    he   have  averred  and  proved?    What 


damage  could  he  have  laid?  Could  he  aver 
he  had  been  sued?  No.  Could  he  aver 
that  he  was  liable  to  be  sued?  No.  Could 
he  say  he  had  sustained  damage?  No. 
Would  it  not  have  been  a  complete  defence 
even  after  the  judgments  on  the  notes,  that 
the  administrator  was  prepared  to  pay,  and 
had  paid,  the  whole  amount  of  these  debts? 
There  was  then  but  one  state  of  facts 
under  which  Davis  was  entitled  to  sue  upon 
the  bond  of  Dr.  Cabell :  And  that  was  that 
the  bank  had  been  unable  to  make  the 
money  out  of  Cabell's  estate  upon  the  notes. 
If  the  bank  had  failed  to  make  the  money 
by  proceedings  against  the  administrator 
upon  the  notes,  and  had  required  Davis  to 
pay,  and  he  had  paid  it,  then  he  might 
have   required    the   bank  to  return  to 

512  him    the   bond,    that  *^he  might  hold 
Cabell's    heirs    liable    to   him.      But 

until  he  had  paid  off  the  whole  amount  to 
the  bank,  he  was  not  entitled  to  the  bond. 
Then  in  the  state  of  things  as  they  really 
existed,  Davis  could  not  sue  upon  the  bond. 
The  bank  could  not  have  sued  upon  it ;  be- 
cause it  was  not  given  to  them  or  for  their 
indemnity.  And  yet  although  no  person 
had  a  right  to  sue  upon  the  bond,  and  no 
steps  were  ever  taken  to  forfeit  it,  this  is 
now  attempted  b^  these  simple  contract 
creditors,  through  the  agency  of  a  Court  of 
equity.  But  in  the  case  of  Webster  v. 
Bannister,  Doug.  R.  393,  it  was  held  that 
even  if  an  actual  forfeiture  has  occurred  the 
parties  may  waive  it ;  and  it  cannot  be  en- 
forced by  third  persons ;  and  that  especially 
by  the  aid  of  a  Court  of  equity. 

If  as  we  contend,  a  demand  was  necessary 
to  entitle  Davis  to  the  benefit  of  the  bond, 
the  question  arises  when  should  that  re- 
quest be  made.  The  suits  on  the  notes  were 
brought  after  they  had  all  fallen  due.  It 
is  true  generally  that  a  suit  is  a  demand ; 
but  here  the  demand  is  a  condition  preced- 
ent which  must  be  complied  with  strictly 
modo  et  forma.  Davis  or  the  bank  might 
claim  upon  the  notes  or  the  bond,  but  if  he 
intended  to  claim  upon  the  bond,  then  he 
must  comply  with  the  condition. 

But  if  the  suits  upon  the  notes  is  a  de- 
mand so  as  to  enable  Davis  to  sue  on  the 
bond,  this  right  of  action  g^ave  only  the 
right  to  recover  for  the  amount  of  actual 
damages  sustained.  This  is  not  a  bond 
for  money,  but  with  a  collateral  condition ; 
a  bond  of  indemnity.  This  condition  is  to 
pay  the  notes  so  as  to  indemnify  and  save 
Davis  harmless:  And  if  the  notes  with  all 
the  costs  and  damages  actually  incurred  by 
him  are  paid  before  a  suit  is  brought  upon 
the  bond,  no  action  can  be  sustained  upon 
it.  To  shew  that  this  is  a  bond  of  indem- 
nity, I  refer  to  Pond  v.  Warner,  2  Verm. 
R.  532;  Douglass  v.  Clarke,  14  John. 

513  R.  177 ;  St.  Albans  *v.  Curtis,  1  D. 
Chip.  R.  164:  And  the  condition  be- 
ing for  the  beneiit  of  the  obligor  shall  be 
construed  favourably.  2  Lomax  Dig.  113l 
Let  us  suppose  that  Davis  had  brought  a 
suit  on  the  bond  after  the  suits  against  the 
administrator  upon  the  notes,  what  damage 
could  he  have  averred  that  he  had  sustained? 
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Will  it  be  said  he  was  damnified  by  being- 
fixed  for  his  liability  as  endorser?  The 
bond  does  not  protect  him  from  that  dam- 
nification. And  moreover  his  giving  his 
own  note  was  voluntary  on  his  part  without 
notice  to  the  administrator.  And  so  too 
was  his  payment  of  discounts  upon  the 
notes. 

Again,  Davis  could  not  have  sued  before 
December  18S5 ;  that  being  the  time  when 
the  suits  were  brought  against  the  admin- 
istrator ;  and  in  December  1834  the  admin- 
istrator had  deposited  five  hundred  dollars 
in  the  bank ;  and  he  deposited  much  more 
in  January  and  February  1835 ;  indeed  more 
than  enough  to  pay  all  the  discounts.  Davis 
never  paid  Cabell's  note.  The  bank  never 
surrendered  that  or  intended  to  do  it.  The 
giving  his  own  note  did  not  pay  it,  because 
one  security  will  not  extinguish  another  of 
the  same  grade.  Manhood  v.  Crick,  Cro. 
Eliz.  716 ;  Norwood  v.  Grype,  Id.  727.  This 
is  the  state  of  things  if  Davis  had  sued 
upon  the  bond.  But  he  did  not  sue  upon 
it,  and  has  not  claimed  the  benefit  of  the 
forfeiture.  And  if  he  could  and  did  not, 
how  can  third  persons  insist  upon  enforc- 
ing it  in  equity. 

If  a  Court  of  equity  could  take  jurisdic- 
tion to  enforce  the  forfeiture  of  the  bond, 
it  could  not  be  acted  on  without  pleadings 
and  a  jury.  Cabell's  heirs  had  a  right  to 
the  verdict  of  a  jury  and  judgment  of  a 
Court  on  the  question  whether  the  condi- 
tion of  the  bond  was  forfeited ;  and  also  on 
the  extent  of  the  damages.  If  the  suits  on 
the  notes  was  a  demand  the  judgments 
may  have  been  confessed  upon  the  express 
condition  that  the  suits  should  not  be  so 
considered.  Upon  a  plea  stating  the 
514  *facts  it  would  have  been  a  good  de- 
fence at  law;  and  will  a  Court  of 
equity  undertake  to  decide  the  question 
npon  an  exception  to  a  commissioner's  re- 
port. If  the  Court  will  take  jurisdiction  of 
this  question,  all  it  could  do  would  be  to 
direct  an  issue  of  quantum  damnificatus, 
or  an  issue  as  to  the  forfeiture  of  the  bond. 

Again.  These  plaintiffs  come  here  upon 
the  ground  of  marshalling  assets.  But  in 
this  case  they  cannot  come  to  marshal  as- 
sets without  violating  the  principle,  that  a 
Court  of  equity  will  never  actively  aid  in 
enforcing  a  penalty  or  forfeiture.  2  Stoty's 
E^qu.  Jur.  i  1319,  p.  551.  But  if  this  penalty 
had  been  actually  incurred,  might  not  the 
heirs  have  come  into  equity  to  be  relieved 
from  it,  by  paying  the  notes  and  the  dam- 
ag-es  sustained  by  Davis. 

As  to  the  covenant  with  Putney,  that  only 
applies  to  the  notes  in  being  at  the  time  of 
its  execution,  without  any  provision  as  to 
their  renewal.  And  these  plaintiffs  seek  to 
charge  Cabell's  heirs  on  account  of  a  note 
^or  5000  dollars,  endorsed  by  Putney,  dated 
the  6th  of  August  1834,  after  the  date  of 
the  covenant.  This  particular  note  was 
certainly  not  in  existence  when  the  cove- 
nant was  executed ;  and  there  is  neither  a 
provision  in  the  covenant  for  the  renewal 
Ky±  the  notes,  nor  proof  that  this  note  was 
SL    renewal  of  any  note  in  existence  at  the 


time  the  covenant  was  executed.  It  might 
have  been  renewed  twice  at  sixty  days. 
Hurls  tone  on  Bonds,  p.  94,  9  Law  Libr. ; 
Union  Bank  v.  Ridgely,  1  Har.  &  Gill  324. 
The  Court  below  clearly  erred  in  making 
a  decree  for  the  sequestration  of  the  rents, 
after  having  decreed  a  sale  of  a  part  of  the 
lands,  not  only  at  the  request  of  the  heirs 
but  with  the  concurrence  of  the  plaintiffs: 
and  after  too  that  sale  had  been  made  and 
confirmed ;  and  orders  had  been  made  on  the 
motion  of  the  plaintiffs,  directing  the  com- 
missioner to  proceed  to  collect  the  purchase 
money.     The  Court  in  its  decree  says, 

515  it    was  *about   to    make  a   decree  to 
sequestrate  the  rents,  when  the  heirs 

applied  to  have  a  sale  of  a  part  of  the  lands. 
If  the  Court  was  about  to  make  such  a  de- 
cree it  was  about  to  do  what  it  had  no  right 
to  do.  For  the  Court  will  not  sequestrate 
the  rents  where  a  sale  of  a  part  of  the  land 
will  pay  the  debts.  And  in  this  case  the 
sequestration  was  certainly  improper  until 
the  Court  had  decided  whether  that  sale 
should  stand. 

Robinson,  for  the  creditors. 

It  is  very  clear  that  the  heirs  had  not  in- 
tended to  raise  the  first  and  second  ques- 
tions discussed  by  the  counsel,  in  1839,  when 
they  filed  their  petition  for  the  sale  of  the 
land. 

At  the  death  of  Dr.  Cabell,  Davis  was 
his  endorser  oh  four  notes;  and  it  is  be- 
yond all  question,  that  if  Cabell's  adminis- 
trator failed  to  pay  these  notes,  and  Davis 
paid  them,  that  Davis  would  have  a  remedy 
against  Cabell's  heirs  upon  his  bond.  We 
say  both  facts  are  shewn   to  have  occurred. 

First.  Cabell's  administrator  failed  to 
pay  the  notes  and  they  were  regularly  pro- 
tested. But  it  is  argued  that  a  special  re- 
quest is  necessary  to  give  Davis  a  right  of 
action  on  the  bond;  and  that  none  was 
made.  I  need  not  go  beyond  2  lyomax  Dig. 
113,  to  shew  that  any  words  evincing  an 
intention  to  make  the  request  is  sufiScient. 
The  condition  of  the  bond  is  that  payment 
should  be  made  when  required  by  the  bank 
or  Davis.  And  we  say  he  was  required  to 
pay  exactly  in  the  mode  contemplated  by 
the  parties.  Of  course  they  contemplated 
that  the  demand  of  payment  was  to  be 
made  in  the  mode  applicable  to  such  a  case. 
Here  there  was  a  demand  of  payment,  pro- 
test and  notice,  which  was  the  usual  and 
regular  mode  of  making  the  demand  in  such 
a  case.  All  this  doctrine,  therefore,  about 
a  special  request,  is  beside  the  case.  We 
have  an  action  and  a  judgment;  and  the 
latter  is  an   adjudication   of  the  fact 

516  *that  the  administrator  of  Cabell  had 
been  required  to  pay  and  had  not  paid 

the  notes  on  which  Davis  was  Cabell's  en- 
dorser. 

It  is  said  Davis  was  not  sued.  The  ob- 
ject of  the  bond  was  to  prevent  his  being 
sued.  But  Davis  paid  the  notes ;  and  from 
that  moment  he  had  a  right  of  action  on 
the  bond.  Counsel  asks  what  Davis  could 
have  averred  in  an  action  on  the  bond.  He 
could   have   averred  that  the  administrator 
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had  not  paid  off  the  notes  when  required, 
and  that  they  had  been  paid  by  himself : 
And  he  could  have  proved  his  case  as  easily 
as  h^  could  plead  it.  The  protest  would 
have  shewed  both  demand  and  refusal  to 
pay ;  and  the  production  of  the  notes  by 
Davis  would  have  proved  his  payment  of 
them :  And  the  true  measure  of  damages 
would  have  been  the  whole  amount  of  the 
notes  not  paid  by  the  administrator,  and 
paid  by  Davis.  Upon  the  proof  of  these 
facts  the  recovery  would  have  been  certain. 
Could  it  have  been  prevented  by  shewing* 
that  Davis  had  paid  the  amount  of  the  notes 
by  the  proceeds  of  his  own  notes.  Of  what 
consequence  is  that.  It  is  every  day's  mode 
of  payment  by  an  endorser  called  on  sud- 
denly to  take  up  a  note.  Nor  can  it  make 
any  difference  that  the  bank  was  informed 
when  it  discounted  Davis's  note  that  the 
proceeds  would  be  applied  to  pay  Cabell's 
note ;  or  that  they  were  informed  that  they 
should  have  the  security  of  Cabell's  notes 
and  the  bond.  It  is  said  that  Davis  at  no 
time  had  possession  of  Cabell's  notes. 
They  belonged  to  him,  and  he  only  trans- 
ferred them  back  to  the  bank  as  collateral 
security.  And  then  it  is  asked  how  Davis 
could  maintain  an  action  on  the  notes 
when  he  was  not  entitled  to  them.  The 
best  answer  is  that  he  did  maintain  an 
action  against  the  administrator  on  the 
notes;  and  the  judgment  decided  that  he 
had  the  right  of  action  upon  them.  And  if 
he   had   a   right  of  action  on  the  notes  he 

had  a  right  of  action  on  the  bond : 
517      because  he  could  *not  have  a  right  of 

action  on  the  notes  unless  upon  de- 
mand and  neglect  to  pay,  and  payment  by 
Davis:  And  these  would  entitle  him  to  sue 
on  the  bond.  The  right  to  sue  upon  the 
bond  is  so  clear  that  I  presume  no  question 
would  have  been  made  of  Davis's  right  to 
sue  if  he  had  found  it  necessary  to  sue  the 
heirs ;  but  the  administrator  paid  him,  and 
therefore  rendered  a  suit  by  him  unneces- 
sary. 

It  is  said  that  when  the  administrator 
paid  the  iiiotes  he  was  entitled  to  them  and 
the  bond.  That  is  true.  But  that  is  the 
case  always ;  every  administrator  is  entitled 
to  a  bond  when  he  pays  it.  But  that  can- 
not impair  the  right  of  the  simple  contract 
creditors  to  come  into  equity  to  marshal  the 
assets :  And  we  have  but  the  common  case 
of  the  bond  creditor  having  two  funds  and 
the  simple  contract  creditor  having  but 
one;  and  the  first  taking  that  which  was 
subject  to  satisfy  the  last,  the  last  is  en- 
titled to  go  against  the  other  fund. 

The  next  question  is  as  to  the  effect  of 
the  covenant  with  Putney.  Putney  was  on 
a  note  of  Cabell's  which  was  protested,  and 
Putney  was  sued ;  and  then  gave  security 
for  the  payment  of  the  amount.  It  is  in 
proof  that  the  debt  evidenced  by  the  note 
on  which  Putney  was  endorser  had  been 
contracted  some  time  before  that  note  was 
made ;  and  construing  the  covenant  accord- 
ing to  the  intention  of  the  parties,  the 
Court  will  construe  it  to  include  the  renewed 
notes.     It  is  true  that  it  does  not  positively 


appear  that  the  debt  was  in  existence  when 
the  covenant  was  executed,  but  the  Court 
will  not  require  strict  proof  when  the  ques- 
tion was  not  made  in  the  Court  below.  If, 
however,  the  Court  has  any  difiSculty  as  to 
the  fact,  it  will  direct  that  when  the  case 
goes  back  there  may  be  an  enquiry  upon 
this  point.  In  truth  all  that  the  Court  be- 
low has  done  is  to  decide  that  the  simple 
contract  creditors  have  the  right  to  stand 
in  the  shoes  of  Davis  and  Putney  to  the 
extent  they  have  been  paid  out  of  the  per- 
sonal assets. 

518  *It  is  said  that  by   agreement   the 
obligee    may    waive    the    forfeiture* 

But  here  he  has  taken  pains  to  exclude  the 
conclusion  that  he  had  waived  it.  So  it  is. 
said  that  the  plaintiffs  have  no  right  ta 
come  into  equity  to  enforce  a  forfeiture. 
A  Court  of  equity  will  enforce  the  forfeiture 
of  a  mortgage;  and  this  is  like  that  case. 
So  in  the  case  of  a  bond  binding  the  heirs 
a  Court  of  equity  will  enforce  a  payment 
out  of  the  real  estate :  And  now  by  the  late 
statute  the  only  remedy  on  a  bond  against 
the  heirs  is  in  equity.  It  is  said  further 
that  the  doctrine  of  marshalling  assets  is 
the  creature  of  equity ;  and  that  equity  will 
not  do  injustice.  But  I  would  enquire  what 
injustice  there  can  be  in  compelling  these 
parties  to  pay  the  debts  of  their  ancestor 
out  of  his  large  estate. 

It  will  be  seen  that  the  Court  below  was 
about  to  sequestrate  the  rents  of  the  real 
estate  in  the  hands  of  the  heirs  when  they 
asked  for  a  sale  of  a  part  of  it,  and  selected 
the  part  that  they  preferred  to  have  sold. 
After  the  sale  the  purchasers  filed  their  bill 
objecting  to  the  sale,  on  the  ground  that 
there  were  infant  heirs,  whose  lands  were 
improperly  sold,  and  for  other  irregulari- 
ties. The  injunction  was  an  irregular  pro- 
ceeding, and  the  purchasers  should  have 
proceeded  by  petition  in  the  cause.  The 
creditors  had  gotten  nothing,  though  the 
decree  for  the  sale  was  made  in  1839.  What 
then  were  they  to  do?  The  debts  bind  the 
whole  estate ;  and  if  there  is  any  difficnltj 
in  subjecting  one  part  of  it  they  may  reaoit 
to  another  part.  The  heirs  are  no  worse  off 
if  they  are  allowed  to  have  the  benefit  of 
the  sale.  It  would  have  been  improper  to 
set  aside  the  sale  because  the  heirs  may 
wish  to  enforce  it.  And  the  Court  only 
says  this  sale  was  made  at  your  instance, 
and  you  may  enforce  it ;  but  creditors  are 
not  to  be  delayed  in  the  recovery  of  their 
debts. 

519  *Patton,  for  Friend  and  his  children. 

Mr.  Robinson  says  the  heirs  had  no 
intention  to  raise  the  question  arising  on 
the  bonds  of  Cabell  to  Davis,  and  on  his 
covenant  with  Putney  when  they  filed  their 
petition  in  the  cause.  But  their  answer 
filed  before  the  petition,  expressly  denies 
the  liability  of  the  real  estate  under  this 
bond:  And  this  is  the  great  question  of 
controversy.  There  are  infant  parties  too* 
and  therefore  there  could  be  no  waiver  or 
admission  of  the  liability  of  their  estate 
under  this  bond  and  covenant.     As  to  Pnt- 
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ney's  covenant,  no  bill  claims  to  subject 
the  real  estate  on  account  of  this  covenant ; 
and  it  is  only  brought  into  the  cause  by 
the  commissioner's  report. 

The  argument  of  the  counsel  for  the  cred- 
itors is,  that  the  bond  became  forfeited 
whenever  there  was  a  failure  to  pay  when 
demand  of  payment  of  the  notes  was  made 
at  the  banks^  But  this  argument  is  in 
utter  disregard  of  the  terms,  objects  and 
stipulations  of  the  bond.  The  stipulation 
is  to  pay  when  required,'  so  as  to  indemnify 
and  save  harmless  Henry  Davis  from  loss 
or  damage.  If  the  demand  at  the  bank  for 
payment  of  the  note  was  all  that  was  neces- 
sary, why  was  Henry  Davis  to  make  a  de- 
mand of  Dr.  Cabell.  The  demand  at  the 
bank  was  certainly  usual ;  but  the  demand 
provided  for  in  the  bond  was  to  create  a 
new  and  original  obligation.  This  will  be 
manifest  by  a  single  enquiry,  Was  the  bond 
forfeited  by  a  demand  at  the  bank,  or  by  a 
demand  by  either  Davis  or  the  bank  on  Dr. 
Cabell?  No  demand  was  necessary  to  fix 
Dr.  Cabell's  liability  on  the  note;  that  is 
only  necessary  as  to  endorsers.  Suppose 
the  note  had  been  demanded  and  protested, 
and  even  sued  upon,  not  only  against  Dr. 
Cabell's  estate  but  Davis,  and  judgment 
had  been  rendered  against  Davis,  would 
this  bond  be  forfeited?  Certainly  not.  It 
cannot  be  forfeited  until  Davis  has  sus- 
tained actual  damage  by  payment. 
520  *The  necessity  of  a  demand  in  this 
case  is  a  rule  of  law,  and  is  founded 
in  reason  and  justice.  The  bond  was  not 
necessary  as  a  security  in  the  lifetime  of 
Dr.  Cabell:  He  was  bound  to  pay  his  notes 
and  all  his  property  was  liable.  The  bond 
was  only  necessary  after  his  death,  to  pro- 
vide for  the  contingency  of  his  dying  with- 
out leaving  personal  assets  sufficient  to  pay 
his  debts :  And  he  gave  the  bond  in  which 
he  binds  his  whole  estate  to  guard  his  surety 
from  loss,  provided  the  surety  gave  him 
notice.  The  bond  was  not  given  to  bind 
Cabell  to  pay  the  note  at  maturity,  but  to 
g^uard  his  surety  from  loss. 

As  the  law  then  was,  the  heirs  of  Cabell 
were  not  bound  to  pay  the  notes  on  which 
Davis  was  endorser;  and  they  had  a  right 
to  have  the  notice  and  demand  before  they 
should  become  bound.  Their  interest  is 
entitled  to  the  same  protection  and  security 
as  if  they  held  by  an  independent  title ;  and 
they  are  therefore  entitled  to  have  the  pro- 
tection provided  for  them  by  the  bond. 

The  counsel  for  the  creditors  says  it  has 
been  adjudged  that  the  demand  made  by 
the  suit  was  all  that  was  necessary.  But 
the  question  is  not  whether  there  had  been 
a  demand  made  upon  the  note ;  for  no  such 
demand  was  necessary:  Dr.  Cabell  was 
bound  without  a  demand.  It  is  the  bond 
which  provides  for  and  requires  a  demand 
in  order  to  raise  the  obligation  therein  pro- 
vided for,  and  it  is  that  demand,  for  the 
proof  of  which  we  ask,  and  the  proof  of 
which  is  wanting. 

It  is  further  contended  that  Davis  had 
paid  these  notes,  and  that  he  is  therefore 
entitled   to   hold  Dr.  Cabell's  estate  bound 


on  the  bond.  The  actions  were  brought  on 
the  notes  as  subsisting  liabilities  against 
Dr.  Cabell's  administrator,  and  judgments 
were  rendered  upon  them.  As  to  all  the 
parties  to  these  suits,'  therefore,  that  was 
an    adjudication    that    the   notes  had 

521  not  *been    paid :  And   this  is  what  is 
made  out  by  the  proof.     Indeed  every 

thing  that  was  done  was  to  hold  Dr.  Cabell's 
estate  liable,  and  give  them  time  to  pay 
the  debt.  The  counsel  refers  to  the  note  of 
Davis  endorsed  by  Dudley,  and  discounted 
at  the  bank,  as  a  payment  of  Dr.  Cabell's 
notes  by  Davis.  But  we  are  looking  not  to 
the  form  but  the  substance  of  things ;  and 
all  the  proofs  shew  that  the  notes  of  Or. 
Cabell  were  not  paid  or  intended  to  be  paid 
by  that  arrangement.  We  insist  that  noth- 
ing but  actual  payment  can  operate  as  a 
forfeiture  of  a  bond  which  stipulates  to 
protect  the  party  from  all  loss  and  damage 
from  the  endorsement ;  and  when  there  is  a 
forfeiture  it  extends  only  to  the  amount  of 
the  damage  sustained.  If  then  we  shew 
that  there  has  been  no  actual  payment  of 
the  notes,  and  only  payment  of  one  or  two 
discounts  upon  his  own  note,  we  shew  at 
the  same  time  that  this  is  the  extent  of  his 
loss  and  damage. 

Formerly  on  the  forfeiture  of  a  bond,  the 
penalty  was  all  payable ;  and  the  obligor 
could  only  be  relieved  by  a  resort  to  a  Court 
of  equity,  which  would  relieve  him  on  its 
own  principles.  Now  this  is  changed,  and 
by  our  statute  the  plaintiff  in  an  action  on 
a  bond  for  the  non -performance  of  cove- 
nants or  agreements,  is  only  entitled  to  a 
verdict  and  judgment  for  such  damages  as 
he  may  prove  he  has  sustained.  1  Rev. 
Code  of  1819,  p.  509,  {  82.  This  is  the  doc- 
trine now,  and  no  other  sum  can  be  recov- 
ered than  what  will  indemnify  the  plaintiff 
for  his  actual  loss.  Sedgwick  on  Sfeasure 
of  Damages,  p.  415,  416.  In  this  case 
Davis's  loss  is  what  he  has  actually  paid. 
Even  where  a  surety  has  been  taken  into 
custody,  yet  he  can  only  recover  to  the  ex- 
tent of  the  injury  he  has  sustained,  and 
not  to  the  amount  of  the  debt  unless  he  has. 
paid  it.  Rodman  v.  Hedden,  10  Wend.  R. 
496.  In  that  case  it  was  said  that  if  the 
surety  give  a  negotiable  note  in  satisfac- 
tion of  the  debt  so  as  to  discharge  the 

522  principal,  he  may  recover  *the  amount 
of  the  debt.     But  to  authorize  him  to 

do  this  he  must  discharge  the  principal^ 
and  hi^  note  must  be  taken  as  payment. 
But  the  giving  a  negotiable  note  as  a  col- 
lateral security  will  not  entitle  him  to  sue 
for  the  amount  of  the  debt  for  which  he 
was  surety. 

There  is  a  distinction  taken  in  the  books 
between  cases  where  there  is  a  condition  to 
pay  at  all  events,  and  a  condition  to  in- 
demnify and  save  harmless.  Our  case  falls 
within  the  latter  class:  And  in  such  a  case 
there  is  no  forfeiture  until  damage  is  sus- 
tained. If  any  other  authority  is  wanted 
in  the  case,  the  Court  is  referred  to  Hope- 
well V.  Cumberland  Bank,  10  Lreigh  206; 
and  May  v.  Boisseau,  12  I^eigh  512.  But 
the  cases  of  the  first  class  are  aot  confonn- 
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able  to  principle.  Sedgfwick  on  Measure  of 
Damag^es,  p.  311.  Indeed  the  doctrine  that 
a  surety  may  sue  whilst  the  principal  re- 
mains bound  cannot  be  carried  out  in  this 
first  class  of  cases  without  great  enormity. 
The  bond  is  to  the  surety,  and  according 
to  these  cases  the  surety  may  sue  upon  it 
directly  there  is  a  failure  to  pay.  The 
creditor  may  sue  on  the  obligation  or  note 
executed  to  him.  And  thus  the  principal 
debtor  may  be  compelled  to  pay  twice.  But 
on  a  covenant  to  indemnify  and  save  harm- 
less, the  damages  must  be  proved  to  have 
been  sustained.     Sedgwick,  p.  312. 

We  submit  then  that  actual  loss  must  be 
proved ;  and  that  the  recovery  by  the  surety 
can  only  be  to  the  extent  of  that  loss.  And 
to  entitle  the  surety  to  recover  he  must 
prove  payment.  What  then  is  payment? 
In  Sedfifwick  on  the  Measure  of  Damages, 
p.  317  and  onwards,  it  will  be  seen  that 
neither  bond  nor  note  nor  judgment  nor 
security  on  land  will  amount  to  a  payment. 
It  is  said  that  a  negotiable  note  is  an  ex- 
ception ;  but  there  is  no  ground  for  this 
distinction  either  in  law  or  common  sense. 
Though  a  bond  or  note  or  conveyance  of 
real  estate   is    not  damage,  yet  if  taken  in 

satisfaction  of  the  debt  it  is  payment 
523      or   damage;  and   will  ^authorize   the 

surety  to  sue.  So  a  negotiable  note 
if  taken  as  a  discharge  or  extinguishment 
of  the  principal's  liability,  will  authorize 
the  surety  to  sue ;  and  only  when  so  taken. 
And  this  must  be  so.  There  can  be  no 
remedy  on  an  indemnifying  bond  until  the 
first  is  discharged.  They  cannot  both  exist 
at  once ;  and  it  is  only  the  extinguishment 
of  the  one  which  brings  the  other  into  ex- 
istence. And  this  is  the  result  of  the  au- 
thorities as  stated  by  Sedgwick,  p.  319. 
The  reason  given  for  holding  the  giving  a 
negotiable  note  a  payment  is  that  it  is 
treated  as  money.  But  that  is  not  the  true 
reason.  The  true  reason  is  that  the  debt 
for  which  it  is  given  has  been  thereby  dis- 
charged ;  and  it  matters  not  in  what  way 
or  by  what  means  the  debt  is  discharged, 
that  is  a  payment. 

To  constitute  a  negotiable  note  a  payment 
it  is  essential  that  it  shall  be  given  and 
accepted  in  full  payment  of  the  debt. 
Sedgwick  on  Measure  of  Damages,  p.  326. 
If  this  be  so  there  is  an  end  of  the  question 
in  this  case.  Here  there  was  no  satisfac- 
tion of  Cabell's  notes ;  but  it  was  agreed  by 
both  Davis  and  the  bank  that  the  notes 
were  not  to  be  discharged ;  and  by  Ihe  act 
of  the  bank  and  Davis  actions  were  brought 
against  the  administrator  of  Cabell  upon 
these  notes  as  subsisting  securities;  and 
judgments  were  recovered  and  the  money 
paid  upon  these  judgments  by  the  adminis- 
trator. 

The  counsel  for  the  creditors  seems  to 
admit  that  upon  the  record  as  it  now  stands, 
the  heirs  cannot  be  subjected  upon  the  cov- 
enant with  Putney.  In  truth  no  additional 
proof  can  subject  them.  Not  a  cent  was 
paid  by  Putney  upon  the  note  on  which  he 
was  endorser.  The  covenant  is  to  indem- 
nify against  loss ;  and  all  the   surety   did 


was  to  give  a  bond  with  security  to  pay 
the  debt  in  two  years.  The  debt  was  in 
fact  paid  by  the  administrator  of  Cabell. 

It  certainly  is  a  matter  too   plain  for  ar- 
gument   that    after    the     Court    has    sold 
property    to     more    than     is    needed 

524  *to   pay  all   the  debts  of  the  estate* 
and  the  proceeds  are  under  the  control 

of  the  Court,  then  to  sequestrate  the  rents 
and  profits  of  all  that  remains  in  the 
hands  of  the  heirs,  is  erroneous.  Besides 
there  was  a  tract  *  of  land  sold  in  Bedford 
county;  and  in  the  decree  sequestrating  the 
estate  a  direction  is  given  to  enquire  as  to 
the  proceeds  of  this  land.  And  whilst  there 
are  these  two  tracts  of  land  sold,  and  before 
a  dollar  has  been  ascertained  to  bind  the 
heirs,  this  sequestration  was  ordered. 

It  has  been  suggested  that  the  Court  may 
put  the  injunction  suit  out  of  the  way. 
But  that  is  an  independent  suit,  and  is  not 
in  this  Court;  therefore  this  Court  cannot 
judicially  know  whether  the  injunction  is 
proper  or  improper;  or  what  disposition 
should  be  made  of  it.  It  is  said  the  appli- 
cation to  suspend  the  collection  of  the  pur- 
chase money  should  have  been  by  petition 
in  the  cause.  The  reason  for  that  is  not 
perceived.  Suits  were  brought  on  the  bonds 
for  the  purchase  money  of  the  land,  the 
sale  having  been  confirmed;  and  the  only 
mode  of  protecting  themselves  left  to  the 
purchasers  was  by  injunction.  That  suit 
not  having  been  acted  on  by  the  Court  be- 
low, and  not  being  here,  this  Court  cannot 
act  on  it,  and  cannot  know  whether  the 
injunction  was  proper  or  improper. 

Bouldin,  for  the  appellants,  on  the  last 
point  considered  by  Mr.  Patton. 

There  having  been  a  sale  of  the  land  re- 
ported and  confirmed  in  this  cause,  and 
there  being  no  objection  to  it  by  the  heirs, 
but  the  sale  being  proved  to  be  favourable 
to  them ;  and  a  copy  of  the  injunction  canse 
being  filed,  it  was  competent  for  the  Court 
to  direct  the  collection  of  the  purchase 
money  of  the  land  sold.  The  injunction 
cause  being  ready  the  Court  below  should 
have  acted  on  both  causes  at  once,  and 
should  have  dissolved  the  injunction  and 
directed  the  payment  of  the  money.  And 
this  Court  will  direct  the  Court  below 

525  to  ^dispose  of  the  injunction  case  be- 
fore  any  steps  are  taken   against  the 

heirs.  And  the  plaintiffs  in  the  injunction 
being  heirs  in  part,  and  parties  in  this 
suit,  their  bill  will  be  considered  as  a  peti- 
tion, and  may  be  treated  as  a  proceeding  in 
the  cause. 

BALDWIN,  J.,  delivered  the  opinion  of 
the  Court. 

The  bond  with  collateral  condition  ex- 
ecuted by  Dr.  Cabell  to  Davis  may  be  treated 
as  a  covenant,  and  its  purpose  seems  mainly 
to  have  been  to  provide  a  security  which, 
in  the  event  that  has  happened  of  Cabell's 
death,  would  subject  his  real  as  well  as  per- 
sonal assets.  The  covenant  was  of  com- 
paratively little  value  in  the  lifetime  of 
Cabell,  inasmuch  as  legRi  proceeding 
against  his  person  and  property  could  not 


656 


8  GRATT. 


CrAI«I«B  &  AhS,  V.  MbBM  &  AI,S. 


526,  627,  628 


be  materially  affected  by  the  dignity  of  the 
demand,  and  would  be  sabstantially  the 
same  whether  it  were  evidenced  by  specialty 
or  by  simple  contract.  But  the  security 
afforded  by  a  specialty  binding  his  heirs 
might  become  all  important  upon  the  oc- 
currence of  his  death.  It  appears  that 
Davis  had  incurred  responsibilities  to  a 
large  amount  as  his  endorser  in  bank,  and 
that  renewals  of  the  notes,  and  other  future 
liabilities  of  the  like  kind,  were  contem- 
plated. The  death  of  Cabell  without  having 
discharged  these  debts,  would,  without  a 
specialty  binding  his  heirs,  leave  Davis 
exposed  to  the  hazard  of  loss  by  the  inade- 
quacy of  the  decedent's  personal  estate, 
though  the  owner  of  real  property  of  great 
value. 

The  condition  of  the  obligation  is  as  fol- 
lows: **  Whereas  the  above  named  Henry 
Davis  hath  endorsed  sundry  notes  which 
have  been  discounted  for  the  accommodation 
of  the  said  John  J.  Cabell,  at  the  office  of 
discount  and  deposit  of  the  Bank  of  Vir- 
ginia in  Lynchburg,  and  it  is  in  contem- 
plation to  renew  said  notes,  from  time  to 
time,  according  to  the  custom  of  said  bank ; 
now   therefore    in   case   the  said  John   J. 

Cabell    shall,    whenever    thereto    re- 
526      quired   by    said    bank,    or  *by    said 

Henry  Davis,  or  his  legal  representa- 
tive, well  and  truly  pay  and  discharge  all 
such  notes  as  now  are  or  hereafter  may  be 
endorsed  for  his  accommodation  by  said 
Henry  Davis,  whether  the  said  endorsement 
be  made  for  the  renewal  of  the  notes  already 
endorsed,  or  for  obtaining  from  said  office 
of  discount  and  deposit,  or  elsewhere,  fur- 
ther loans  for  the  accommodation  of  the 
said  John  J.  Cabell,  on  either  notes,  bills 
or  otherwise,  so  as  fully  to  indemnify  and 
save  harmless  the  said  Henry  Davis  and 
his  legal  representatives,  from  all  loss  or 
damage  on  account  of  the  said  endorse- 
ments, then  the  above  obligation  to  be  void, 
else  to  remain  in  full  force  and  virtue." 

This  was  not  a  covenant  of  mere  indem- 
nity, but  a  covenant  to  pay  the  notes  &c. 
whenever  required  by  the  bank  or  by  Davis. 
It  was  not  in  the  alternative  either  to  pay 
the  notes,  or  to  indemnify  and  save  harm- 
less, but  a  direct  and  positive  engagement 
to  pay,  and  by  that  means  indemnify  and 
save  harmless:  and  thus  in  effect  it  was  a 
stipulation  that  by  payment  of  the  debts 
Davis  should  be  relieved  from  all  responsi- 
bility as  surety  therefor.  Nor  was  any 
formal  demand  or  notice  from  the  bank  or 
from  Davis  necessary  to  give  effect  to  the 
covenant.  It  is  not  pretended  that  the  bank 
was  bound  by  any  contract  with  Cabell  to 
extend  to  him  credit  beyond  the  period  stip- 
ulated in  the  notes,  nor  that  Davis  was  so 
bound  to  continue  his  endorser.  By  the 
uniform  usage  and  custom  of  banks,  and 
the  universal  understanding  of  those  who 
deal  with  them,  notes  negotiable  and  pay- 
able there  must  be  paid  at  maturity,  or 
within  the  three  days  of  grace  thereafter. 
And  the  failure  to  obtain  such  extension 
of  credit,  or  the  disapproval  of  the  person 
offered  as  endorser,    would  be  the  most  de- 


cisive requisition  of  payment  that  could  t>e 
made  by  the  bank.  And  so  the  withholding; 
by  Davis  of  a  renewed  endorsement  would 
be  equally  a  requisition  on  his  part  that 
the  notes  should  be  paid  by  Cabell. 

527  *It  is  clear  therefore  that  the  cove- 
nant would  have  been  broken   by  the 

failure  of  Cabell  in  his  lifetime  to  pay  the 
notes  at  maturity,  and  that  Davis  could  in 
that  event  have  maintained  an  action  at 
law  against  him  upon  his  obligation.  The 
only  difficulty,  if  any,  in  such  an  action 
would  have  been  in  regard  to  the  extent  of 
the  recovery.  It  being  incompetent  for  the 
legal  forum  to  enforce  a  specific  execution 
of  the  contract,  a  question  might  have 
arisen  as  to  the  quantum  of  damages,  if 
the  notes  had  not  been  paid  by  Davis,  or 
had  been  paid  by  Cabell,  before  verdict. 
That  is  a  subject  which  we  need  not  con- 
sider, there  having  been  no  breach  of  the 
covenant  in  the  lifetime  of  Cabell  (the  notes 
not  having  reached  maturity  until  after  his 
death,)  and  it  serving  to  throw  no  light 
upon  the  present  suit  in  equity. 

The  covenant  of  Cabell  to  pay  the  notes 
not  only  devolved  at  his  death  upon  his 
personal  representative,  but  also  descended 
upon  his  heirs  at  law»  and  the  latter  became 
as  much  bound  to  pay  them  out  of  the  real 
assets  as  the  former  to  pay  them  out  of  the 
personal  assets.  And  the  death  of  (>Lbell, 
and  the  arrival  of  the  notes  at  maturity 
without  payment  thereof  out  of  his  estate, 
constituted  by  inevitable  necessity  a  breach 
of  the  covenant,  as  well  on  the  part  of  his 
heirs  as  on  the  part  of  his  administrator. 
It  will  be  seen  from  the  condition  of  the 
bond  that  it  was  not  in  the  contemplation 
of  the  parties  to  renew  the  notes  after  the 
death  of  Cabell ;  there  was  no  authority  on 
the  part  of  his  administrator  or  his  heirs 
to  renew  them  in  their  representative  char- 
acter; and  in  point  of  fact  they  were  not 
renewed.  On  the  contrary  they  were  taken 
up  at  maturity  by  Davis  the  endorser,  which 
he  could  not  have  failed  to  do  but  at  the 
expense  of  his  credit  and  the  harassment 
of  a  suit.  ^ 

It  appears  that  by  an   arrangement  with 
the  banks  Davis  obtained   the  means 

528  of  relieving  himself  from  his  *liabil- 
ities  to    them    as    Cabell's    endorser. 

This  was  accomplished  by  his  giving  his 
own  notes  with  a  nominal  endorser,  and 
pledging  as  collateral  securities  the  notes 
of  Cabell  and  his  obligation  aforesaid. 
Davis's  notes  were  discounted  by  the  banks, 
and  the  proceeds  applied  to  the  credit  of 
Cabell's  notes,  and  the  banks  consented  to 
indulge  Davis  upon  his  notes  so  discounted 
until  the  collateral  securities  were  ex- 
hausted. This  transaction  was  perfectly 
fair  and  legitimate,  and  conformable  to 
the  rule  of  equity  by  which  a  creditor  is 
entitled  to  avail  himself  of  any  counter 
bonds  or  other  securities  given  by  the  prin- 
cipal debtor  to  those  bound  with  him  as 
sureties ;  and  the  principle  is  not  varied  by 
his  consenting  to  take  the  surety  as  his 
principal  debtor,  with  a  transfer  of  such 
securities  so  previously  acquired.    We  need 
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not  consider  whether  this  adjustment  was 
equivalent  to  a  payment  to  the  banks  of 
Cabell's  notes  by  Davis  the  endorser;  for 
the  result  as  it  affects  the  merits  of  this 
suit  is  the  same  either  way.  The  full 
amount  of  the  notes  was  afterwards  paid 
by  Cabell's  administrator  out  of  the  personal 
assets  of  the  estate,  and  whether  m  reim- 
bursement of  Davis,  or  in  satisfaction  of 
the  banks,  who  stood  in  his  place  and  held 
his  securities  is  wholly  immaterial. 

The  meiits  of  the  case,  however,  do  not 
depend  upon  the  enquiry,  when  or  by  whom 
the  notes  of  Cabell  have  been  actually  paid, 
or  whether  they  have  been  paid  at  all ;  but 
upon  the  force  and  obligation  of  the  cove- 
nant and  the  condition  of  the  assets.  The 
counter  bond  of  Cabell  by  which  he  bound 
himself  and  his  heirs  to  pay  off  his  notes 
in  bank,  to  the  exoneration  of  Davis  his 
endorser,  placed  the  latter  in  the  position 
of  a  specialty  creditor,  entitled  to  perform- 
ance of  the  obligation  from  the  heirs  as 
well  as  the  administrator.  He  had  two 
funds  for  the  satisfaction  of  his  demand, 
the  real  assets  in   the  hands  of  the  heirs, 

and  the  personal  assets  in  the  hands 
529      of  the  administrator :  the  simple  *con- 

tract  creditors  had  but  one,  the  per- 
sonal assets  only.  The  well  established 
and  familiar  rules  of  equity,  derived  from 
considerations  of  natural  justice,  required 
a  resort  by  the  specialty  creditor  to  that 
fund  to  which  the  simple  contract  creditors 
could  not  look,  or  if  he  should  exhaust  the 
personal  assets,  in  the  whole  or  in  part, 
that  they  should  be  placed  in  his  stead,  and 
relieved  out  of  the  real  assets  to  the  same 
extent.  And  in  a  suit  for  marshalling  the 
assets,  it  matters  not  whether  the  debts 
binding  the  heirs  have  been  actually  paid 
or  remain  to  be  satisfied,  or  whether  they 
are  evidenced  by  direct  obligations  or  col- 
lateral covenants,  or  whether  the  former 
have  not  yet  fallen  due,  or  the  latter  have 
not  yet  been  broken.  These  are  all  matters 
of  detail  in  the  arrangement,  application 
and  distribution  of  the  assets  by  the  equi- 
table forum,  and  do  not  in  any  wise  impair 
the  principles  belonging  to  the  subject. 

The  right  of  the  plaintiffs  as  simple  con- 
tract creditors  to  marshal  the  assets,  and 
obtain  satisfaction  of  their  demands  out  of 
the  realty  in  the  hands  of  the  heirs  in  rela- 
tion to  the  covenant  with  Putney,  stands 
upon  the  same  footing  and  is  governed  by 
the  same  principles  as  in  regard  to  the 
covenant  with  Davis.  The  contract  be- 
tween Cabell  and  Putney  is  in  the  following 
words:  '^Memorandum  of  agreement  be- 
tween R.  E.  Putney  and  John  J.  Cabell,  all 
of  the  county  of  Kanawha,  Virginia :  That 
whereas  the  said  John  J.  Cabell  is  endorser 
for  the  said  Putney  in  a  large  sum  at  the 
Bank  of  Virginia,  and  being  desirous  to 
secure  said  Cabell  as  endorser,  hereby  binds 
himself,  his  heirs,  &c.,  to  pay  to  the  said 
Cabell  the  sum  of  10,000  dollars,  or  so  much 
as  the  said  Putney  may  be  in  default  to  the 
said  bank :  and  whereas  the  said  Putney  is 
endorser  for  the  said  John  J.  Cabell  in  a 
like  large  sum   at  the  Bank  of  Virginia  at  | 


Charleston,  Kanawha,   and  the  said  Cabell 

being  desirous  of  securing  said  Putney  in 

the  aforesaid  undertaking  as  endorser, 

530  hereby  binds  himself,  his*heirs,  &c., 
in  the  sum  of  ten  thousand  dollars,  or 

so  much  as  the  said  Cabell  may  be  in  de- 
fault to  the  said  bank,  to  be  paid  to  the 
said  Putney  whenever  such  default  shall 
happen." 

The  covenant  on  the  part  of  Cabell  with 
Putney  varies  from  his  covenant  with  Davis 
only  in  point  of  form,  except  that  the  former 
stipulates  in  the  event  of  Cabell's  default 
with  the  bank,  to  make  payment  thereupon 
to  Putney ;  and  the  effect  of  the  two  cove- 
nants respectively  in  regard  to  the  real  as- 
sets of  the  covenantors,  and  the  consequent 
equities  of  the  simple  contract  creditors,  is 
essentially  the  same.  The  only  difficulty 
in  relation  to  the  covenant  with  Putney  is 
from  the  absence  of  direct  evidence  to  prove 
that   Cabell's  note   for  5000  dollars,  subse- 

?uently  made,  endorsed  and  diaconnted, 
alls  within  its  provision.  The  presump- 
tion, however,  is  that  said  note  was  not 
made  for  a  new  consideration  originating 
after  the  covenant,  but  for  the  renewal  of 
a  note  of  that  amount  made  by  Cabell,  with 
Putney  as  endorser,  and  discounted  at  the 
bank  prior  to  the  covenant.  It  is  a  matter, 
however,  which  can  in  all  probability  be 
reduced  to  a  certainty  one  way  or  the  other 
upon  a  reference  to  a  commissioner,  and 
such  an  enquiry  ought  to  have  been  directed 
by  the  Court  below. 

In  proceeding  to  give  relief  to  the  plain- 
tiffs as  simple  contract  creditors  entitied  to 
marshal  the  assets,  the  Court  below  had 
competent  authority  to  decree,  at  the  proper 
time,  a  sale  of  the  real  estate  in  the  hands 
of  the  heirs,  so  far  as  requisite  for  that 
purpose :  But  it  was  premature  to  do  ao  be- 
fore adjudicating  their  several  demands, 
and  so  ascertaining  the  amount  of  indebted- 
ness chargeable  upon  the  lands  of  the  de- 
cedent. It  is  true  that  the  sale  which  the 
Court  directed  of  land  in  Kanawha  was 
upon  the  petition  of  the  adult  heirs  and  by 
consent  of  the  plaintiffs;  but  no  snch  con- 
sent could  be  given  on  the  part  of  the 

531  infant    heirs,    and  their  rights  *and 
interests  were  under  the  protection  of 

the  Court.  A  sale  however  was  had  under 
the  decree,  which  was  reported  to  and  con- 
firmed by  the  Court,  and  an  order  made  for 
the  collection  of  the  proceeds ;  and  although 
it  was  competent  for  the  Court,  these  pro- 
ceedings being  interlocutory,  to  set  them 
aside  in  the  further  progress  of  the  canae, 
upon  its  appearing  that  they  were  prejudi- 
cial to  the  interests  of  the  infants,  yet,  on 
the  other  hand,  if  appearing  to  be  beneficial 
to  them,  there  could  be  no  good  reason  for 
disturbing  them  in  behalf  of  any  other 
party.  But  a  bill  was  filed  in  the  same 
Court  by  the  purchasers  at  the  sale,  pray- 
ing an  injunction  (which  was  granted)  to 
judgments  recovered  on  the  bonds  given  by 
them  for  the  purchase  money,  and  seeking 
to  set  aside  the  decree  for  sale,  and  the 
proceedings  under  it,  on  the  ground  that 
the  same  being  irregular  and  unwarranted 
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as  against  the  infant  heirs,  and  subject  to 
future  impeachment  by  them,  they  the  pur- 
chasers were  exposed  to  the  hazard  of  fifreat 
loss,  if  compelled  to  pay  up  the  purchase 
money. 

To  this  bill  of  the  purchasers  the  numer- 
ous creditors,  the  heirs  of  Cabell  as  well 
adults  as  infants,  and  other  persons,  were 
made  defendants.  Some  of  the  defendants 
answered,  and  evidence  was  taken  pro  and 
con  .  upon  the  question,  whether  the  land 
was  sold  at  a  price  prejudicial  or  advanta- 
geous to  the  heirs,  and  that  case  is  still 
pending  and  undetermined.  The  proceeding 
was,  however,  irregular  and  improper  as  a 
separate  suit,  and  the  bill  ought  to  have 
been  treated  by  the  Court  as  a  mere  adjunct 
of  the  original  cause,  and  in  the  nature  of 
a  petition,  and  to  have  been  brought  to 
hearing  therewith.  And  if  so  treated,  it 
would  have  presented  to  the  consideration 
of  the  Court  the  enquiry  whether  the  sale 
made  under  its  decree  was  advantageous  or 
injurious  to  the  infant  heirs. 

Instead  of  taking  this  course,  the  original 
suit  was  again  brought  to  a  separate 
532  hearing,  and  the  Court  ^without  ad- 
judicating any  of  the  demands  of  the 
creditors,  or  making  any  disposition  of  the 
proceeds  of  sale  of  the  Kanawha  land,  but 
leaving  the  injunction  which  had  been 
granted  to  the  purchasers  in  full  force,  and 
the  land  itself  m  their  possession,  and  the 
objections  which  had  been  made  to  the  sale 
thereof  unadjjidicated,  rendered  another 
interlocutory  decree,  by  which  the  whole 
rents  and  profits  of  all  the  other  real  estate 
of  the  decedent  were  sequestered. 

And  the  Court  is  of  opinion  that  there  is 
no  error  in  so  much  of  the  decree  of  the 
Circuit  court  as  declares  the  principles  upon 
-w^hich  the  assets  real  and  personal  of  the 
intestate  ought  to  be  marshalled,  but  that 
it  is  erroneous  in  not  directing  the  injunc- 
tion bill  of  the  purchasers  of  the  Kanawha 
land  and  the  proceedings  thereupon  to  be 
heard  together  with  and  as  a  part  of  the 
proceedings  of  this  suit,  and  in  not  adjudi- 
cating the  question  whether  the  sale  of  the 
Kanawha  land  ought  to  be  established  or 
set  aside,  and  in  not  adjudicating  and  mar- 
shalling the  respective  claims  of  the  cred- 
itors, and  in  all  other  respects  wherein  it 
conflicts  with  the  principles  above  declared. 
It  is  therefore  adjudged>  ordered  and  de- 
creed, that  so  much  of  the  decree  of  the 
Circuit  court  as  is  above  declared  to  be 
erroneous  be  reversed  and  annulled,  and 
that  the  residue  thereof  be  affirmed  with 
costs  to  the  appellants.  And  the  cause  is 
remanded  to  tne  Circuit  court  to  be  pro- 
ceeded in  conformably  to  the  principles  of 
this  opinion  and  decree,  and  upon  such 
further  proofs  as  may  be  adduced  by  the 
parties.  
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deed  of  trust  to  secure  a  larsre  debt  A  sells  two 
thirds  of  the  land  to  B,  and  for  the  purchase 
money  takes  from  B  eleven  bonds  payable  at  sue- 
cessiye  periods,  and  a  deed  of  trust  upon  the  prop- 
erty sold  to  secure  them:  A  assigns  to  C  the  fifth, 
sixth  and  seventh  bonds  due;  and  B  pays  to  A 
either  before  the  assisumeot,  or  afterwards  with- 
out notice  of  it,  rather  more  than  enough  to  dis- 
charge the  first  four  bonds:  and  then  A  and  B 
become  InsolvenL    Hbld: 

1st.  Ssae-5«M-5«Be-Rlghtaof  AsBlgiMe.«~That 

C  as  assignee  of  A,  is  entiUed  as  between  him 
and  A,  to  the  benefit  of  the  deed  of  trust  giyen 
by  B  to  secure  the  payment  of  his  bouds. 

ad.  3snM—S«ae— Same— Sams— Msraksllnff.— That 

C  is  entitled  to  have  the  one  third  of  the  land  not 
embraced  in  his  security,  applied  in  the  first 
place  to  satisfy  the  first  incumbrance,  to  the 
relief  of  the  two  thirds  of  the  land  conveyed  by 
B  to  secure  his  bonds. 


I.  Bonds— Secured  by  Deed  of  Trust— Assignment— Case 
at  Bar.- A  owns  a  tract  of  land  on  which  there  is  a 


3d.  5niBe— Same— 5niBe—SsnM.— That  the  payments 
beyond  the  amount  of  the  first  four  bonds,  made 
by  B  to  A  without  notice  of  the  assignment  hav- 
ing been  made  on  account  are  not  to  be  treated 
as  applicable  to  the  first  bond  assigned  to  C;  but 
to  the  bonds  held  by  A. 
9.  Foreign  Attachment— Assignment— Case  at  Bar.— 
A  living  out  of  the  state,  D  sues  out  a  foreign  at- 
tachment against  him,  and  attaches  the  one  third 
of  the  land  which  was  not  sold  to  B,  and  also  the 
debt  due  from  B  to  A ;  the  attachment  being  issued 
after  the  assignment  to  C    Held: 
ist.  Same— Same— Priority.— As  between  the  attach- 
ing creditor  and  the  assignee  the  latter  has  the 
preference. 
ad.  Sale  of  Land  Subject  to  Lien   Order  of  Payment— 
Case  at  Bar.— The  whole  land  being  sold  together, 
the  one  third  and  so  much  of  the  two  thirds  of 
the  purchase  money  as  is  necessary,  will  be  ap- 
plied to  discharge  the  first  incumbrance ;  and  the 
balance  will  be  applied  to  pay  the  assignee. 
3d.  Foreign  Attachments— Right  to  Personal  Decreet 
—The  atuching  creditor  proving  his  debt  is 
entitled  to  a  personal  decree  against  his  absent 
debtor,  though  the  property  attached  may  be 
adjudged  to  the  assignee. 

534  *This  was  a  proceeding  by   foreign 

attachment,  commenced  in  July  1841, 
in  the  Circuit  court  of  JefiFerson  county,  by 
Jesse  Schofield  against  Luther  J.  Cox  as  an 
absent  debtor,  and  Benjamin  Ford  and  Dan- 
iel Snyder  home  defendants,  having  estate 
of   the  absent  debtor  in   their  hands.     In 

*Choses  In  Action— Assignment— Order  of  Payment. 

—Where  bonds  or  other  choses  in  action  secured  by 
a  lien  on  land  are  assigned,  the  order  of  payment 
out  of  the  proceeds  of  a  sale  of  the  land  is  deter- 
mined by  the  order  of  time  of  ateionmerU,  and  not  by 
the  order  in  which  the  bonds  fall  due,  unless  otherwise 
provided  expressly,  or  to  be  plainly  inferred  from 
the  transaction.  Thomas  v.  Linn,  40  W.  Va.  180,  20 
S.  E.  Rep.  881,  citing  as  authority  the  principal  case. 
For  other  cases  in  point,  see  monographic  note  on 
"Assignments'*  appended  to  Ragsdale  v.  Hagy.  9 
Gratt  409. 

tPoreign  Attachments— Right  to  Personal  Decree- 
See  Williamson  v.  Gayle,  7  Gratt  162,  and  foot-note, 
where  the  principal  case  is  cited.  See  also,  mono- 
graphic note  on  "Attachments**  appended  to  Lan- 
caster V.  Wilson,  27  Gratt  024. 
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the  progress  of  the  cause,  J.  &  A.  H.  Herr 
weire,  on  their  petition,  admitted  as  parties 
defendants,  and  claimed  the  fund  in  the 
hands  of  Ford  A  Snyder,  under  an  assig'n- 
ment  from  Cox.    The  facts  are  as  follows: 

Cos  being*  seised  of  certain  mill  property 
subject  to  an  incumbrance  for  11,537  dol- 
lars, sold  and  conveyed  two  undivided 
thirds  of  it,  free  from  incumbrance,  to 
Snyder  A  Ford  for  21,466  dollars  71  cents, 
payable  in  eleven  instalments ;  two  of  which 
were  for  2333  dollars  34  cents  each,  and  pay- 
able on  the  28th  of  March  in  the  years  1841 
and  1842,  with  interest  from  the  date, 
which  was  on  the  ^th  of  November  1840 ; 
and  the  other  nine  were  for  1866  dollars  67 
cents  each,  and  payable  at  2,  4,  6,  8,  10,  12, 
14,  16  and  18  months  after  date.  To  secure 
the_payment  of  these  instalments,  Snyder 
A  Ford  executed  their  bonds  and  a  de«l  of 
trust  on  the  said  two  thirds  of  the  property. 
On  the  13th  of  April  1841  Cox  assig^ned  three 
of  the  intermediate  bonds,  to  wit,  the  bonds 
payable  at  8,  10,  and  12  months  after  date, 
amounting  together  to  5600  dollars,  to  J.  A 
A.  H.  Herr.  After  the  assignment,  to  wit, 
in  July  1841,  Schofield,  to  whom  Cox  was 
indebted  in  the  principal  sum  of  2317  dol- 
lars 89  cents,  institute  a  foreign  attach- 
ment suit  therefor  against  Cox,  who  was 
a  nonresident  of  the  state;  and  attached 
Cox's  remaining  one  third  of  the  property, 
and  the  debts  due  him  by  Snyder  A  Ford 
for  the  other  two  thirds.  Snyder  A  Ford 
paid  to  Cox  the  two  first  instalments  of 
1866  dollars  67  cents  each,  and  made  vari- 
ous other  payments  at  different  times  be- 
tween the  18th  of  January  and  27th  of 
November  1841  inclusive,  to  the 
535  amount  of  5630  dollars  *15  cents,  mak- 
ing the  aggregate  of  payments  made 
by  Snyder  A  Ford  to  Cox  9363  dollars  49 
cents,  of  which  4733  dollars  34  cents  appear 
to  have  been  paid  before,  and  4630  dollars 
15  cents  after  the  assignment.  Nothing 
appears  to  have  been  paid  on  account  of 
the  assiff'ned  bonds.  Cox,  Snyder  A  Ford 
became  insolvent,  and  the  whole  of  the  prop- 
erty was  sold  to  satisfy  the  prior  incum- 
brance. The  amount  of  the  sale  was  14,000 
dollars;  of  which,  after  paying  expenses 
and  satisfying  the  prior  incumbrance,  a 
surplus  remained  of  2037  dollars  38  cents, 
to  be  paid  to  the  assignees  or  the  attaching 
creditors,  according  as  the  Court  should  be 
of  opinion  that  the  one  or  the  other  was 
entitled  to  the  same. 

The  cause  came  on  to  be  heard  in  June 
1844,  when  the  Court  being  of  opinion  that 
the  assignees  J.  A  A.  H.  Herr  were  entitled 
in  preference  to  the  plaintiff,  dismissed  his 
bill,  whereupon  he  applied  to  this  Court  for 
an  appeal,  which  was  allowed. 

Cooke,  for  the  appellant. 
A.  Hunter,  for  the  appellees. 

MONCURE,  J.,  after  stating  the  case, 
proceeded : 

The  Court  below  was  of  opinion  that  the 
assignees  were  entitled,  and  dismissed  the 
bill  of  the  attaching  creditor.  I  think 
the  Court  below  was  right. 


Lret  us  enquire,  first.  How  the  case  stands 
between  Cox  and  his  assignees?  And  sec- 
ondly. How  it  is  affected  by  the  interven- 
tion of  the  attaching  creditor? 

First.  How  does  the  case  stand  between 
Cox  and  his  assignees?  There  appears  to 
have  been  no  agreement  between  Cox  and 
Snyder  A  FoM  for  the  payment  of  the 
prior  incumbrance  by  the  latter  out  of  the 
purchase  money;  though  Cox  may  have 
looked  to  that  as  the  source  from  which  he 
was  to  derive  the  means  of  making  such 
payment;  and   Snyder  A   Ford  had  a 

536  'right  to  rely  upon  it  as  their  indem- 
nity atrainst  such  incumbrance.     But 

Cox  on  the  one  hand  was  bound  to  discharge 
the  incumbrance,  and  (dependent  on  that 
obligation)  Snyder  A  Ford  on  the  other 
were  t>ound  to  pay  off  their  bonds  as  they 
became  due;  and  there  was  a  lien  by  the 
deed  of  trust  on  two  undivided  thirds  of 
the  property  to  secure  the  payment  of  these 
bonds  as  they  become  due  to  Cox  or  his  as- 
signs. Gwathmeys  v.  Ragland,  1  Rand. 
466.  Of  the  eleven  bonds  given  by  Snyder 
A  Ford  to  Cox,  four  amounting  together  to 
the  sum  of  7933  dollars  35  cents,  became 
due  before  the  three  bonds  assigned  to  J. 
A  A.  H.  Herr  became  due;  and  four 
amounting  together  to  the  same  sum  be- 
came due  afterwards.  Snyder  A  Ford  hav- 
ing, as  before  stated,  paid  to  Cox  9363 
dollars  49  cents,  had  more  than  extin- 
guished the  four  bonds  which  became  due 
before  the  three  bonds  assigned  to  J.  A  A. 
H.  Herr.  So  that  at  the  time  of  the  sale 
of  the  proi>erty  under  the  prior  incumbrance, 
two  undivided  thirds  of  it  were  as  between 
Cox  and  his  said  assignees,  bound  in  the 
first  place  for  the  payment  of  the  three  as- 
signed bonds ;  and  if  Cox  had  discharged 
his  obligation  by  paying  off  the  prior  in- 
cumbrance, the  three  assigned  bonds  would 
have  been  fully  paid  out  of  the  proceeds  of 
the  sale  of  the  said  two  thirds. 

The  case  then  stood  thus.  The  prior  in- 
cumbrancer had  a  lien  on  the  whole  property. 
The  assignees  had  a  lien  on  two  thirds  of 
it:  And  the  property  was  insufficient  to 
satisfy  both  hens.  In  this  state  of  things 
a  Court  of  equity,  on  the  familiar  principle 
of  marshalling  securities,  would  charge  the 
prior  incumbrance  first  upon  the  third  of 
the  property  on  which  the  assignees  had  no 
lien,  and  then  upon  the  other  two  thirds; 
so  that  the  property  left,  after  satisfying 
the  prior  incumbrance,  would  be  property 
on  which  the  assignees  had  a  Uen  and 
would  be  applicable  to  its  discharge.  And 
if,  as    was  the  case  here,  the  whole 

537  property   was  sold  *and  the  proceeds 
applied  to  the  payment  of   tiie  prior 

incumbrance,  the  surplus  would  be  consid- 
ered as  arising  from  the  sale  of  the  subject 
on  which  the  assignees  had  a  lien,  and  be 
therefore  applicable  to  the  payment  of  the 
assigned  bonds.  Cox  certainly  cottld  not 
object  to  this  mode  of  marshalling  the  se- 
curities for  the  benefit  of  his  assignees. 
He  was  bound  to  indemnify  not  only  them 
but  the  obligors  against  the  prior  incnm- 
brance. 
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It  is  contended  by  the  counsel  for  the  ap- 
pellant that  J.  &  A.  H.  Herr  must  recover 
as  assignees  of  the  bonds  at  8,  10  and  12 
months,  or  not  at  all ;  and  that  the  record 
shews  that  the  greater  part  of  these  three 
bonds  was  paid  by  Snyder  &  Ford  to  Ck>z 
without  notice  of  the  assignment.  I  do 
not  think  so.  The  two  bonds  at  two  and  four 
months' were  discharged.  The  other  pay- 
ments amounting  to  5630  dollars  15  cents 
appear  not  to  have  been  applied  to  any 
particular  bonds.  If  they  were  applicable  to 
the  bonds  as  they  became  due,  they  would 
still  leave  due  the  whole  of  two  and  part  of 
the  third  of  the  assigned  bonds;  which 
would  greatly  exceed  the  amount  of  the  sur- 
plus in  controversy;  and  the  right  of  the 
assignees  to  such  surplus  would  therefore 
not  be  affected.  But  while  it  might  be 
proper,  so  far  as  the  obligors  are  concerned, 
to  apply  their  payments  to  the  bonds  in  the 
order  in  which  they  became  due,  without 
regard  to  the  assignment  of  any  of  them, 
.supposing  they  had  no  notice  of  such  as- 
signment, it  would  not  be  proper,  as  between 
the  assignor  and  the  assignees,  to  apply 
any  of  the  payments  to  the  assigned  bonds. 
And  if  such  application  were  made  for  the 
benefit  of  the  obligors,  the  assignees  would 
be  entitled  to  be  indemnified  out  of  the 
bonds  remaining  in  the  hands  of  the  as- 
signor. 

But  secondly.  How  is  the  case  affected  by 
the  intervention  of  the  attaching  creditor? 
I  think  not  at  all.  It  is  well  settled  that 
the  attaching  creditor  stands  on  no  better 
footing  as  to  the  thing  attached  than 
538  that  on  *which  his  debtor  stood  at  the 
time  of  the  attachment.  2  Rob.  Pr. 
207,  and  the  cases  cited  by  the  counsel  for 
the  appellees.  It  this  case  therefore  the 
attaching  creditor  Schofield  can  no  more 
object  than  can  his  debtor  Cox  to  the  mar- 
shalling of  the  securities  for  the  benefit  of 
the  assignees  as  before  stated. 

I  think  the  decree  ought  to  be  affirmed ; 
at  least  so  far  as  it  gives  priority  to  the 
assignees  over  the  attaching  creditor.  But 
instead  of  dismissing  the  bill  of  the  latter, 
the  Court  should  have  given  him  a  personal 
decree  against  the  absent  debtor,  according 
to  the  case  of  Williamson  v.  Gayle,  7  Gratt. 
152. 

ALLEN  and  DANIEL,  J's,  concurred  in 
the  opinion  of  Moncure,  J. 

BALDWIN,  J.,  did  not  see  the  opinion, 
but  concurred  in  the  decree;  which  was  as 
follows : 

The  Court  is  of  opinion,  that  on  the  prin- 
ciple of  the  decision  of  this  Court  in  the 
case  of  Williamson  v.  Gayle  &  al.,  7  Gratt. 
152,  there  is  error  in  the  decree  appealed 
from  in  this  case  as  between  the  appellant 
and  the  appellee  Cox,  in  dismissing  bis  bill 
as  to  the  said  Cox,  instead  of  giving  him 
a  personal  decree  against  that  defendant 
for  the  amount  of  his  demand  and  his  costs 
in  the  Circuit  court;  but  that  there  is  no 
error  in  the  residue  of  the  said  decree.  It 
is  therefore  decreed  and  ordered,  that  so 
much  of  the  said  decree  as  is  above  declared 


to  be  erroneous,  be  reversed  and  annulled, 
with  costs  to  the  appellant  against  the  ap- 
pellee Cox ;  and  that  the  residue  of  the  said 
decree  be  affirmed  with  costs  to  the  appel- 
lees J.  &  A.  H.  Herr.  And  this  Court  pro- 
ceeding to  render  such  decree  as  the  said 
Circuit  court  ought  to  have  rendered  in  lien 
of  so  much  of  the  decree  aforesaid  as  is 
above  declared  to  be  erroneous,  it  is  further 
decreed   and  orders  that  the  appellant  do 

recover  against  the  appellee  Cox  the 
539      sum  of  two  thousand  *three  hundred 

and  seventeen  dollars  and  eighty-nine 
cents,  with  interest  thereon  from  the  11th 
day  of  November  1840  till  paid,  and  his 
costs  by  him  expended  in  the  prosecution 
of  his  suit  in  the  said  Circuit  superior 
court.  

Archer  v.  Archer's  Adm'r. 

April  Term*  1862,  Ricbmond. 
(Absent  Cabhx,  P.,  and  BAXjDwnr,  J.) 

I.  Plaadliw  and  Practice— Plea  of  **Noa  DamoHlcetiM'*— 
When  Proper.*— The  plea  of  ["non  danmUkatut"  Is  a 
ffood  plea,  only  where  the  condition  is  to  indem- 
nify and  save  harmless.  The  plea  shonld  go  to 
the  riffht  of  action,  not  to  the  question  of  damages. 

a.  5oiBe— Same— Equivalent  to  CondltloBS  Performed— 
Refusal  to  Allow  Both— Effect— Wherever  the  plea 
of  '*nondamniJlcatus"  is  a  ffood  plea,  it  is  equivalent 
to  the  plea  of  ^'eondUiont  performed."  And  if  this 
last  mentioned  plea  has  been  filed  in  a  cause.  It  is 
no  error  to  ref  nse  the  application  at  a  subsequent 
term,  to  file  the  former. 

3.  Devise  of  Tract  of  Land  for  Payment  of  a  Debt— 
LiaMllty  of  Legatee  on  Refandins  Bond— Case  at  Bar. 
—A  testator  devises  a  tract  of  land  for  the  pay- 
ment of  a  particular  debt  and  the  land  is  sold ; 
but  the  creditor  receives  only  the  first  payment  of 
the  purchase  money,  and  refuses  to  take  the  bal- 
ance, which  is  applied  to  the  payment  of  other 
debts  of  the  testator.  Whether  the  land  was  the 
primary  fund  for  the  payment  of  the  particular 
debt  or  not  that  debt  was  in  fact  the  debt  of  the 
testator^s  estate,  for  which  a  legatee  was  responsi^ 
ble  under  his  refunding  bond- 

■     ■■  I        ■■■■  ■!     —.I^^^M^^^^^^^M^M^^  II  I  ■■  ■■^»^i»^»^>^^»,^      ■     ■        ■■■■■■  I 

•Pleading  and  Practice— Pleas— Non  Damniflcatas— 
Conditions  Performed.— On  a  bond  merely  conditional 
for  indemnity,  where  a  plea  of  fu>n  damnfjlcatus 
would  be  proper,  a  plea  of  conditions  performed 
answers  the  same  purpose.  Poliuff  v.  Maddox.  41 
W.  Va.  779.  84  S.  E.  Rep.  999,  citing  Archer  v.  Archer,  8 
Oratt.  539, 

In  Elam  v.  Commercial  Bank,  86  Va.  95,  9  S.  E.  Rep. 
498,  it  is  said:  "The  plea  of  non  damnifteatue  is 
usually  equivalent  to  conditUme  performedx  therefore 
the  plea  of  condiHane  performed  having  been  pre- 
viously pleaded  in  the  case,  the  defendants  could 
not  be  prejudiced  by  the  refusal  of  the  court  to 
allow  them  to  file  its  equivalent  4  Minor's  Inst, 
988,  1004;  Archer  v.  Archer,  8  Oratt.  589;  McClure  v. 
Erwin.  8  Cow.  R.  882.**  The  principal  case  is  cited 
in  Guarantee  Go.  v.  Bank,  95  Va.  490,  28  S.  E.  Rep. 
909;  foot-note  to  Board  v.  Dunn,  27  Gratt  606;  foot- 
note to  Fantv.  Miller.  17  Gratt  47;  Central  Land  Co. 
V.  Calhoun,  16  W.  Va.  876. 

In  Altizer  v.  Buskirk,  44  W.  Va.  269,  28  S.  E.  Rep. 
790,  it  is  said:  "The  plea  of  conditions  performed 
answers  the  whole  cause  of  action  in  the  declara- 
tion  mentioned,   and   controverts  the   plaintiff's 
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4.  Bxoeptioiu— AdfliUslM  of  Bvldeiice— What  Bltt  TUut 
StBtat— C«M  at  Bar.— In  an  action  by  an  executor 
upon  a  refundlnir  bond,  he  offers  In  evidence  the 
record  of  the  cause  in  which  the  decree  was  ren- 
dered aralnst  him,  on  account  of  which  his  action 
is  brousrht:  and  he  then  offers  in  evidence  the 
execution  which  had  issued  on  the  decree,  and 
the  return  thereon;  which  were  objected  to  by  the 
defendant,  but  were  admitted  by  the  Court    To 
the   admission   of  the   evidence   the   defendant 
excepted,  but  the  exception  did  not  contain  the 
execution.    Held.    That  the  relevancy  of  the 
540      evidence  *belnir  obvious  without  an  inspec- 
tion of  the  execution,  it  was  not  essential 
that  it  should  be  contained  In  the  bill  of  excep- 
tions. 

This  was  an  action  of  debt  instituted  in 
the  Circuit  court  of  Chesterfield  county  in 
June  1838  by  William  S.  Archer  against 
John  Archer.  The  declaration  merely  set 
out  the  bond  on  which  the  action  was  in- 
stituted, without  referring  to  the  condition. 
The  defendant  appeared  at  the  March  term 
for  1841,  craved  oyer  of  the  bond  and  con- 
dition, and  pleaded  ^'conditions  per- 
formed." 

The  bond  was  executed  by  John  Archer 
with  a  surety  to  William  8.  Archer  admin- 
istrator of  John  Archer  deceased  of  Amelia, 
who  was  one  of  the  acting  executors  of 
John  Archer  of  Bermuda  Hundred,  in  the 
county  of  Chesterfield,  in  the  penalty  of 
2600  dollars,  with  a  condition  that  the  obli- 
gor John  Archer  who  was  one  of  the  distrib- 
utees of  John  Archer  of  Bermuda  Hundred, 
and  who  had  received  his  due  proportion  of 
the  said  estate  from  John  Archer  of  Amelia, 
should  refund  his  due  proportion  of  all  sums 
of  money  which  might,  at  any  time  there- 
after, be  recovered  of  or  against  the  said 
William  8.  Archer,  his  executors  or  admin- 
istrators, in   manner  as  aforesaid. 

The  plaintiff  replied  and  set  out  three  as- 
signments of  breaches,  all  of  which  were 
intended  to  present  the  same  subject  mat- 
ter. That  was  that  in  July  1837,  a  debt  which 
John  Archer  of  Bermuda  Hundred  had  owed 
in  his  lifetime,  to  Judith  Archer,  in  her 
lifetime,  amounting  to  2148  dollars  7  cents, 
with  interest  at  five  per  cent,  on  1272  dol- 
lars 96  cents,  a  part  thereof,  from  the  31st 
of  December  1820  till  paid,  and  139  dollars  5 
cents  costs,  had  been  recovered  by  the  ad- 
ministrator of  Judith  Archer  against   the 

riffht  to  any  recovery  at  all ;  in  short,  puts  the  plain- 
tiff upon  proof  of  all  the  facts  necessary  for  his 
recovery  except  the  execution  of  the  bond.  State 
V.  Hays,  80  W.  Va.  106,  8  S.  E.  Rep.  177;  Archer  v. 
Archer' $  Adm'r,  8  QratU  539/' 

tBxoeptloos.— In  McDowell  v.  Crawford,  11  Gratt. 
896.  it  is  said:  "But  the  only  reason  for  insertinsr 
the  document  in  the  bill  of  exceptions  is  to  enable 
the  appellate  court  to  see  whether  it  is  relevant  evi- 
dence. If  its  relevancy  otherwise  sufllciently  ap- 
pears upon  the  record*  its  insertion  in  the  bill  of 
exceptions  is  not  necessary.  Archer  v.  Archer' $  Adm'r, 
8  Gratt.  539.  In  this  case  I  think  the  relevancy  of  the 
evidence  which  was  excluded  is  sufllciently  appar- 
ent on  the  record." 


plaintiff,  as  the  administrator  of  John 
Archer  of  Amelia,  who  in  his  lifetime  had 
been  the  executor  of  John  Archer  of  Ber- 
muda Hundred,  by  the  decree  of  the  Cir- 
cuit court  of  Henrico,   of  which   the 

541  *defendant  had  notice  and   had   been 
requested     to    pay     his     proportion, 

which  was  one   fifth  of  the  amount  so  re- 
covered. 

At  the  November  term  1842,  the  defendant 
tendered  a  plea  of  '^non  damnificatua,"  in 
addition  to  the  plea  previously  pleaded ;  but 
it  was  objected  to  by  the  plaintiff  and 
rejected  by  the  Court.  The  defendant  then 
tendered  a  rejoinder  to  the  plaintiff's  rep- 
lication, which  was  also  objected  to  by  the 
plaintiff,  but  the  Court  overruled  the  ob- 
jection. The  defence  set  up  in  the  rejoinder 
was,  that  the  debt  which  was  decreed  to  be 
paid  by  the  plaintiff  as  the  administrator  of 
John  Archer  of  Amelia  to  the  administrator 
of  Judith  Archer,,  was  not  a  debt  at  the  time 
of  pronouncing  said  decree,  due  from  the 
estate  of  John  Archer  of  Bermuda  Hundred, 
but  was  a  debt  from  the  said  John  Archer 
of  Amelia,  to  the  estate  of  Judith  Archer. 
Upon  this  rejoinder  there  was  an  issue. 

The  cause  came  on  to  be  tried  at  the 
March  term  for  1843,  when  the  defendant 
took  two  exceptions,  one  for  the  admission 
of  testimony,  and  the  other  for  the  refusal 
of  the  Court  to  give  an  instruction  to  the 
jury.  The  facts  in  relation  to  both  the  sub- 
jects of  exceptions  are  stated  in  the  opinion 
of  Judge  Moncure.  There  was  a  verdict 
and  judgment  for  the  plaintiff  for  the  sum 
of  673  dollars  82  cents,  with  six  per  cent, 
per  annum  interest  thereon,  from  the  3d  day 
of  January  1838  until  pai<l-  Whereupon  the 
defendant  applied  to  this  Court  for  a  super- 
sedeas, which  was  awarded. 

Stanard  A  Bouldin  and  Cooke,  for  the  ap- 
pellant. 

Taylor,  Macfarland  A  Rhodes,  for  the  ap- 
pellee. 

MONCUREi  J.     Two  errors  are  assigned 
in  this  case.    The  first  is  the  rejection  of 
the  plea  of  non  damnificatua.     Did  the  Cir- 
cuit court  err  in  rejecting   that   plea?    The 
condition  of  the  bond  was  for  the  pay- 

542  ment  of  one  *fifth  of  all  sums  of 
money  which  might  at  any  time  there- 
after be  claimed  or  recover^  of,  or  against, 
the  said  William  8.  Archer  &c.  According 
to  the  rule  laid  down  in  Stephen  on  Plead- 
ing, p.  386,  that  a  general  mode  of 
pleading  is  often  sufficient  where  the  alle- 
gation on  the  other  side  must  reduce  the 
matter  to  a  certainty,  the  plea  of  '*  condi- 
tions performed,'*  generally,  was  an  admis- 
sible plea  in  this  case.  But  not  the  plea  of 
non  damnificatus.  As  was  said  by  the 
Supreme  court  of  New  York,  in  the  case  of 
McClure  v.  Erwin,  3  Cow.  R.  313,  332. 
^*This  is  a  good  plea  in  all  cases  where  the 
condition  is  to  indemnify  and  save  harm- 
less; because  it  answers  the  condition  in 
terms.  But  it  is  good  in  that  case  only. 
The  plea  should  go  to  the  right  of  action, 
not  to  the  question  of  damages.  The  plain- 
tiff, so  far  as  it  depends  upon  the  pleadings. 
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shews  his  rig'ht  to  recover  by  setting  forth 
the  bond  with  its  condition,  and  alleging 
a  breach  of  that  condition,  either  general 
or  special  as  the  case  may  require.  If  the 
defendant  by  his  plea  admit  that  the  condi- 
tion has  been  broken,  he  concedes  the 
plaintiff's  right  to  recover ;  and,  by  not  de- 
nying the  breach  assigned,  but  instead  of 
doing  this,  interposing  the  general  plea 
of  non  damnificatus,  he,  m  effect,  admits  the 
breach." 

But  if  the  plea  of  non  damnificatus  had 
been  originally  admissible  in  this  case, 
the  C^urt  was  right  in  rejecting  it  at  the 
time  it  was  offered.  On  the  27th  of  March 
1841  the  defendant  plead  '^  conditions  per- 
formed," to  which  the  plaintiff  replied  sple- 
cially,  by  three  several  assignments  of 
breaches.  On  the  1st  of  November  1842 
the  defendant  tendered  the  plea  of  non 
damnificatus,  in  addition  to  his  former  plea 
of  ^'conditions  performed,"  which  was 
objected  to  by  the  plaintiff  and  rejected  by 
the  Court.  And  thereupon  the  defendant 
rejoined  to  the  replication  to  his  former 
plea.  Now  wherever  the  plea  of  non  dam- 
nificatus is  a  good  plea,  it  is  because 
it  is  in  the  nature  of  a  plea  of  per- 
543  formance ;  *' '  being  used, ' '  as  Stephen 
on  Pleading,  p.  388,  says,  '  'where  the 
defendant  means  to  allege  that  the  plaintiff 
has  been  kept  harmless  and  indemnified, 
according  to  the  tenor  of  the  condition." 
Where  then  the  plea  of  non  damnificatus  is 
a  good  plea,  it  is  equivalent  to  the  plea  of 
''conditions  performed."  And  the  latter 
plea  having  been  put  in  more  than  eighteen 
months  before  the  former  was  tendered, 
there  could  have  been  no  necessity  for  the 
former.  If  the  former  had  been  also  put 
in,  the  replication  and  issue  thereon  would 
have  been  the  same  as  on  the  plea  of  "con- 
ditions performed."  The  defendant  has 
had  every  benefit  under  the  issue  made  up 
on  the  plea  of  "conditions  performed," 
which  he  could  have  had  under  the  same 
issue  made  up  on  the  plea  of  non  dam- 
nificatus. The  question  involved  in  the 
Issue  was  whether  the  debt  decreed  to 
be  paid  by  William  S.  Archer  as  adminis- 
trator of  John  Archer  of  Amelia,  to  the  ad- 
ministrator of  Judith  Archer,  was,  at  the 
time  of  pronouncing  the  decree,  a  debt  due 
from  the  estate  of  John  Archer  of  Chester- 
field, or  a  debt  due  from  the  estate  of  John 
Archer  of  Amelia.  If  the  former,  then  it 
is  certain  not  only  that  the  condition  was 
broken,  but  that  the  plaintiff  was  damnified 
to  the  extent  of  one  fifth  of  the  amount  of 
the  said  decree. 

The  other  error  assigned,  is  the  refusal 
of  the  Court  to  give  the  instruction  asked 
for  on  the  trial  of  the  cause.  That  instruc- 
tion was  "that  as  John  Archer  of  Chester- 
field devised  a  tract  of  land  for  the  payment 
of  the  debt  due  Judith  Archer,  that  debt  did 
not  create  a  lien  on  the  personal  estate 
of  the  testator,  unless  the  land  proved 
in8u£Bcient  for  that  purpose."  I  think 
that  the  question  involved  in  that  in- 
struction was  an  abstract  one,  and  its  solu- 
tion  b^   the  Court    was   not   necessary  to 


a  proper  decision  of   the  case,   and  might 

have    embarrassed    the    jury.     The     only 

issue    was,    whether   the   debt   decreed    to 

Judith  Archer  was,  at  the  time  of  the 

544  decree,  *due   from  the  estate  of  John 
Archer  of  Chesterfield,   or  from    the 

estate  of  John  Archer  of  Amelia.  It  was 
at  one  time,  undoubtedly,  the  debt  of  the 
former.  When  and  how  did  it  cease  to  be 
so?  The  defendant  contended  that  the  land 
devised  was  the  primary  fund  for  the 
payment  of  this  debt ;  that  it  was  sold  and 
the  proceeds  received  by  the  executor ;  and 
that   when  the  proceeds  were  so  received, 

gro  tanto  at  least,  the  debt  to  Judith  Archer 
ecame  the  debt  of  the  executor.  On  the 
other  hand,  the  executor  contended  that  he 
had  paid  the  first  instalment  of  the  pur- 
chase money  of  the  land  to  Judith  Arcner, 
but  she  refused  to  receive  the  other  two 
instalments;  and  he  had  accordingly  ap- 
plied them  to  the  payment  of  other  debts 
of  his  testator's  estate ;  had  credited  them 
in  his  executorial  account,  on  which  there 
was  a  balance  due  to  him  by  the  estate ; 
and  that  thus  the  residue  of  the  debt  to 
Judith  Archer  was  in  fact  the  debt  of  his 
testator's  estate ;  whether  the  land  was  the 
primary  fund  for  the  payment  of  said  debt 
or  not.  In  support  of  his  pretensions,  the 
defendant  exhibited  the  record  in  the  case 
of  Archer's  adm'r  v.  Robinson  &c. ,  reported 
in  the  name  of  Robinson  v.  Archer,  5  Rand. 
319.  That  was  a  suit  brought  by  William 
S.  Archer,  administra'tor  of  John  Archer  of 
Amelia,  against  the  legatees  of  John  Archer 
of  Chestei^eld,  to  recover  a  balance  alleged 
to  be  due  by  the  estate  of  the  latter  to  the 
estate  of  his  executor  John  Archer  of 
Amelia ;  and  to  obtain  indemnity  against 
anv  outstanding  claims  against  the  said 
testator's  estate.  In  that  suit  the  execu- 
torial account  was  settled ;  the  proceeds  of 
the  sale  of  that  land  devised  for  the  payment 
of  Judith  Archer's  claim  were  credited,  and 
the  payment  of  the  first  instalment  on 
account  of  that  claim  was  debited  to  the 
estate ;  and  a  balance  was  ascertained  to 
be  due  to  the  executor  of  3061  dollars  and 
13  cents ;  for  proportionable  parts  of  which 
and  interest,  a  decree  was  rendered  against 
the      legatees      respectively.      From 

545  *that  decree  an  appeal  was  taken,  and 
this  Court  dismissed  the  bill   as   to 

every  purpose,  except  for  the  purpose  of  hav- 
ing proper  refunding  bonds  taken  from  the 
legatees  or  their  representatives,  to  indem- 
nify the  estate  of  John  Archer  the  executor 
against  any  sums  which  had  been  or  might 
be  recovered  against  the  estate  of  John 
Archer  of  Chesterfield  since  the  death  of 
the  executor.  The  Court  in  its  opinion 
said  that  the  most  certain  way  of  obtaining 
justice  in  this  case  is  to  consider  all  mat- 
ters between  the  executor  and  legatees,  so 
far  as  relates  to  actual  receipts  and  dis- 
bursements by  the  executor  up  to  the  time « 
of  his  death  as  finally  closed"  Ac.  In  the 
account  of  these  receipts  and  disburse- 
ments, we  have  seen  that  while  the  whole 
purchase  money  of  the  land  was  credited  to 
I  the  estate,  the  amount  of  the   first  Instal- 
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ineat  only  was  charg'ed  as  having*  been 
paid  to  Judith  Archer.  The  balance  of 
her  claim  was  reported  as  an  outstanding 
claim  against  the  estate,  and  no  other  out- 
standing claim  was  reported.  The  effect 'of 
the  decision  of  this  Court  was  to  confirm 
the  settlement  of  the  executorial  account, 
(except  that  the  balance  reported  to  be  due 
by  the  estate  to  the  executor  was  extin- 
guished;) and  of  course  to  leave  the  bal- 
ance due  to  Judith  Archer  an  outstanding 
debt  of  the  estate.  The  main,  if  not  the 
only,  object  of  requiring  a  refunding  bond 
doubtless  was  to  provide  indemnity  against 
that  debt,  for  which  a  suit  was  then  pend- 
ing, and,  ten  years  thereafter,  a  decree  was 
rendered  against  William  S.  Archer  ad- 
ministrator of  John  Archer  of  Amelia. 
There  is  nothing  in  that  decree  which  can 
prejudice  the  right  of  William  S.  Archer 
to  recover  on  the  refunding  bonds  of  the 
legatees  of  John  Archer  of  Chesterfield. 
The  Court  declined  giving  a  decree  over 
against  them,  expressly  on  the  ground  that 
the  remedy  was  at  law  on  the  refunding 
bonds. 
The  counsel  for  the  appellant  also  con- 
tended that  the  opinion  of  the  Circuit 
546  court  set  forth  in  the  second  *bill  of 
exceptions  taken  on  the  trial  of  the 
case  was  erroneous.  After  the  plaintiff  had 
offered  in  evidence  the  bond  on  which  the 
Auit  was  instituted,  and  the  record  in  the 
case  of  Archer's  adm'r  v.  Archer's  adm'r 
&  als. ;  and  the  defendant  had  offered  in 
evidence  the  record  in  the  suit  of  Archer's 
adm'r  v.  Robertson  A  als. ;  (which  bond 
and  records  are  inserted  in  the  bill  of  ex- 
ceptions;) the  plaintiff  offered  in  evidence 
an  execution  and  the  return  thereon,  issued 
in  the  former  suit;  to  which  execution 
going  in  evidence  to  the  jury  the  defendant 
objected;  but  the  Court  overruled  the  ob- 
jection and  permitted  the  execution  to  go  as 
evidence  to  the  jury ;  to  which  opinion  of 
the  Court  the  defendant  excepted.  The 
execution  is  not  inserted  in  the  bill  of  ex- 
ceptions. It  is  true,  as  a  general  rule,  that 
when  an  exception  is  taken  to  the  admis- 
sion of  evidence,  its  admissibility  must  ap- 
pear upon  the  record,  or  the  judgment  will 
be  reversed.  And  it  is  also  true  that 
where  the  evidence  is  documentary,  the  in- 
sertion of  the  document  in  the  bill  of  excep- 
tions is  generally  the  best  mode  of  shewing 
its  admissibility.  But  the  insertion  of 
the  document  in  the  bill  of  exceptions  is 
not  necessary,  if  its  admissibility  other- 
wise appears  upon  the  record.  The  case  of 
Hairston  v.  Cole,  1  Rand.  461,  was  relied 
on  in  the  argument.  But  that  case  mate- 
rially differs  from  this.  The  opinion  of  the 
Court  in  that  case  is  very  short,  and  is  in 
these  words,  '*the  statement  in  the  bill  of 
exceptions  that  a  manuscript  purporting  to 
be  a  copy  of  an  act  of  the  general  assembly 
of  Virginia,  entitled  an  act  &c.,  is  too 
imperfect  to  enable  the  Court  to  pronounce 
any  opinion  thereon,  it  not  being  stated 
that  the  said  copy  was  authenticated  and 
how  authenticated,  nor  is  the  said  trans- 
cript set  out  in  the  bill  of  exceptions.    The  | 


judgment   is    therefore    reversed    and   the 

cause  remanded  for  a  new    trial."    There 

it  did  not  appear  on   the  record  that 

547  the   manuscript  purporting  to  be    *a 
copy  &c.,  was  duly  authenticated.     If 

it  had  so  appeared,  it  is  obvious  from  the 
language  of  the  Court,  that  the  said  manu- 
script would  have  been  considered  admis- 
sible evidence.  Its  relevancy  to  the  matter 
in  controversy,  seems  not  to  have  been 
questioned ;  and  was  probably  apparent  on 
the  record.  Whether  it  was  a  duly  authen- 
ticated copy  or  not,  appears  to  have  been 
the  only  question  on  which  its  admissibility 
depended.  But  here  the  original  execution 
and  return  thereon,  and  not  a  copy,  much 
less  a  manuscript  purporting  to  be  a  copy, 
were  offered  in  evidence,  and  the  only 
question  on  which  their  admissibility  de- 
pended was  as  to  their  relevancy.  Were 
they  relevant?  I  think  they"  were.  The 
suit  was  brought  by  a  personal  representa- 
tive, on  a  refunding  bond,  for  a  just  pro- 
portion, being  one  fifth  of  a  debt  of  John 
Archer  of  Chesterfield  that  had  been  recov- 
ered against  the  plaintiff.  The  record  of 
the  suit  in  which  the  recovery  had  been  ob- 
tained was  offered  in  evidence  by  the  plain- 
tiff, without  objection  from  the  defendant. 
The  execution  on  the  decree  rendered  in 
that  suit  and  the  return  thereon,  were  then 
offered  in  evidence  by  the  plaintiff,  and 
were  objected  to ;  but  no  £^ound  of  objec- 
tion is  stated.  The  record  of  the  suit  bein^ 
admissible,  indeed  necessary,  evidence  in 
the  case,  it  seems  to  follow,  as  a  matter  of 
course,  that  the  execution  and  return,  which 
are  matters  of  record,  and  in  some  sense  at 
least  a  part  of  the  record  of  the  suit,  are 
also  admissible,  if  not  necessary  evidence 
in  the  case,  to  shew  whether  the  amount  of 
the  decree  was  paid  or  not,  and  what  was 
the  amount,  if  paid.  The  objection  in  this 
case  must  be  regarded  as  a  general  objection 
to  the  admissibility  of  an  execution  and  re- 
turn in  such  a  case  without  reference  to 
any  particular  ground  of  objection ;  and  so 
regarded,  it  was  properly  overruled.  If 
there  had  been  any  such  ground  of  objection 
in  this  case,  it  behooved  the  exceptant  to 
set  it  forth ;  and  not  having  done  so,  it 
is  fair  to  presume  that   none  existed. 

548  *The  counsel  for  the  appellant  also 
contended    that     the     Circuit     conrt 

should  have  rendered  judgment  for  the 
defendant,  non  obstante  veredicto;  or,  at 
least,  to  have  awarded  a  repleader;  on  the 
ground  that  the  breaches  assigned  in  the 
replication  were  insufficient,  and  the  issue 
on  which  the  verdict  was  found  was  imma- 
terial. It  was  contended  that  the  condition 
of  the  bond,  properly  construed,  was  refer- 
rible  only  to  any  recovery  which  might  be 
had  against  William  S,  Archer  as  the  rep- 
resentative of  John  Archer  of  Chesterfield. 
And  that  the  recovery  in  this  case  as  set 
out  in  the  replication  and  shewn  by  the  rec- 
ord therein  vouched,  being  a  recovety 
against  him  as  administrator  of  John 
Archer  of  Amelia,  though  on  account  of  as- 
sets received  by  the  latter  as  executor  of 
John  Archer  of  Chesterfield,   the  condition 
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was  not  broken.  I  think  the  condition  of  the 
bond  refers  to  such  a  recovery  as  is  shewn 
by  the  replication  and  record ;  and  that  the 
bond  was  intended,  and  properly  so,  to 
indemnify  the  estate  of  John  Archer  of 
Amelia  ag'ainst  any  recovery  which  might 
be  had  against  it  in  respect  of  the  assets  of 
his  testator  by  him  received  and  distrib- 
uted  among  the  legatees.  The  testator  had 
been  long  since  dead,  and  his  estate  fully 
administered  by  his  executor.  There  was 
no  occasion  for  an  administrator  de  bonis 
non,  for  there  were  no  remaining  assets  to 
be  administered.  If  there  were  any  out- 
standing  creditors,  their  recourse  would 
properly  be  against  the  estate  of  the  exec- 
utor, who  as  to  them  had  committed  a  dev- 
astavit; and  whose  representative,  in  the 
event  of  a  recovery  against  him  by  any  such 
creditors,  should  have  recourse  over  against 
the  legatees  for  whose  benefit  the  devas- 
tavit was  committed.  The  bond  was  in- 
tended to  provide  for  that  recourse  against 
the  legatees.  William  8.  Archer  the  rep- 
resentative of  the  executors,  in  effect  if  not 
in  form,  represented  that  portion  of  the 
estate  of  the  testator  for  which  the  estate 
of  the  executor  was  responsible  to  the  cred- 
itors of  the  testator;  and  the  decree 
549  *of  Judith  Archer  before  mentioned, 
was  a  recovery  against  William  S. 
Archer  as  representing  the  estate  of  John 
Archer  of  Chesterfield  within  the  meaning 
of  the  bond.  I  think  the  breaches,  or  at 
least  the  second  and  third  of  them,  were 
well  assigned,  and  that  the  issue  was  ma- 
terial. 
I  am  for  affirming  the  decree. 

The  other  Judges  concurred  in  the  opinion 
of  Judge  Moncure. 

Judgment  affirmed. 


Clark  V.  Brown. 

April  Term.  1852,  Richmond. 

(Absent  Cabbll,  P.,  and  Baldwin,  J.) 

1.  Appeato— ApplicatkNi— Law  Oovernlog.— Wbere  an 

appeal  or  ntpergedsas  is  applied  for,  since  the  Code 
of  18M  went  into  operation,  the  application  must 
be  ffOTemed  by  the  act  in  the  Code,  ch.  182, 1 2,  p. 


a.  TrespsM  on  Case    AppesI— JarUdictional  Aoioant.* 

— In  an  action  on  the  case  for  an  injury  done  to 
plaintiff's  land  by  the  mill  dam  of  the  defendant, 
thouffh  the  freehold  or  franchise  was  drawn  in 
question,  yet  if  the  damages  found  by  the  jury 
are  under  1200  the  Court  of  appeals  has  no  jurisdic- 
tion of  the  case. 

This  was  an  action  of  trespass  on  the 
case  in  the  Circuit  court  of  Patrick  county, 
t»r<mght  bj  Adam    Brown    against   Jacob 

•Appeals— Jurisdictional  Anioaat— The  principal 
<:SLae  was  cited  in  Greathouse  v.  Sapp,  26  W.  Va.  80: 
Miller  v.  Nav.  Co..  82  W.  Va.  40,  0  S.  £.  Rep.  60.  See 
further  on  this  subject,  foot-noU  to  Umbarrer  v. 
VT'atts,  25  Qratt.  167;  /ooUnote  to  Harman  v.  Lynch- 
l>orir,  88  Gratt  87. 


Clark,  for  a  nuisance  in  erecting  a  mill  dam 
on  his  own  land,  whereby  the  water  is 
thrown  back  and  overflows  the  adjoining 
land  of  Brown.  Issue  was  joined  on  the 
pleas  of  not   guilty,    and  the  statute 

550  ^of  limitations.     On  the  trial   an  ex- 
ception  was   taken   by   Clark   to  the 

refusal  of  the  Court  to  give  an  instruction 
to  the  jury  asked  for  by  him  ;  and  the  jury 
having  found  for  Brown,  and  assessed  his 
damages  to  twenty  dollars,  Clark  moved  the 
Court  to  set  aside  the  verdict  and  grant  a 
new  trial,  on  the  ground  that  the  finding 
of  the  jury  was  contrary  to  the  law  as  ap- 
plicable to  the  facts  proved  on  the  trial. 
The  motion  was  overruled,  and  an  exception 
being  taken,  the  Court  certified  such  of 
the  facts  proved,  in  relation  to  which  the 
finding  of  the  jury  was  supposed  to  be 
erroneous.  From  these  two  exceptions  it 
appears  that  Clark,  amongst  other  things, 
relied  for  his  defence  upon  the  fact  that 
he  and  those  under  whom  he  claimed  had 
exercised  for  more  than  twenty  years  be- 
fore the  institution  of  the  suit,  an  exclu- 
sive, adversary  and  uncontested  right  of 
keeping  up  a  dam  at  the  place,  and  of  the 
height  of  the  dam  in  the  declaration  men- 
tioned; and  that  such  right  had  never  been 
lost  or  abandoned.  Judgment  was  rendered 
by  the  Court  below  on  the  21st  June  1850, 
and  a  supersedeas  thereto  was  granted  after 
the  1st  July  1850. 

Patton,  for  the  appellant. 
Grattan,  for  the  appellee. 

ALLEN,  J.,  after  stating  the  case  pro- 
ceeded : 

The  supersedeas  being  awarded  after  the 
new  Code  went  into  operation,  it  must,  ac- 
cording to  the  case  of  Tarborough  v.  Des- 
hazo,  7  Gratt.  374,  be  regulated  by  its  pro- 
visions. And  it  is  contended  that  by  the 
new  Code,  although  it  may  appear  that  a 
freehold  or  franchise  was  drawn  in  ques- 
tion upon  the  trial,  yet  as  the  damages 
found  are  under  two  hundred  dollars,  this 
Court  has  no  jurisdiction.  The  Code,  ch. 
182,  i  2,  p.  683.  provides  that  no  petition  for 
an  appeal  from,  or  writ  of  error  or  superse- 
deas to  a  judgment,  decree  or  order  of  an 
inferior  Court  shall  be  presented  when 

551  the  matter  in  controversy  *is  merely 
pecuniary  and  not  of  greater  amount 

than  two  hundred  dollars,  exclusive  of 
costs.  Upon  this  provision  it  becomes  nec- 
essary to  ascertain  what  is  meant  by  the 
phrase,  the  matter  in  controversy  merely. 
Is  it  restricted  to  that,  which  in  the  lan- 
guage of  Judge  Roane  in  Lewis  v.  Long, 
3  Munf.  136,  154,  is  of  the  essence  and 
substance  of  the  judgment,  and  by  which 
the  party  may  discharge  himself?  or  is  it 
to  be  construed  as  embracing  any  other 
matter  which  may  be  incidentally  and  col- 
laterally drawn  in  question?  In  this  case  we 
are  relieved  from  the  necessity  of  going  into 
a  laborious  investigation  as  to  the  mean- 
ing of  the  words  and  the  intent  of  the 
legislature  in  making  use  of  them.  The 
phrase,  **the  matter  in  controversy,"  when 
used  in  relation  to  the  appellate  jurisdiction 
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of  this  Conrt,  has  already  received  a  judicial 
exposition  leading  to  special  legislation. 
The  legislature  was  familiar  with  this  con- 
struction; and  when  therefore  words  are 
used  which  in  the  same  connection  had 
received  a  judicial  construction,  it  must  be 
intended  that  the  words  are  used  in  the 
sense  which  had  been  given  to  them. 

The  act  of  1792  concerning  the  Court  of 
appeals,  provided  that  the  Court  should  have 
jurisdiction,  if  the  matter  in  controversy 
should  be  equal  in  value,  exclusive  of  costs, 
to  100  dollars,  if  a  judgment  of  the  District 
court,  or  be  a  freehold  or  a  franchise. 
Under  this  act  it  was  determined  in  the 
cases  of  Hutchinson  v.  Kellam,  and  Lym- 
brick  V.  Seldon,  3  Munf.  202,  that  to  give 
the  Court  jurisdiction  on  the  ground  that 
the  matter  in  controversy  was  a  freehold 
or  franchise,  the  right  to  the  freehold  or 
franchise  must  be  directly  the  subject  of 
the  action ;  and  not  have  been  incidentally 
or  collaterally  drawn  in  question.  In  both 
cases  the  action  was  trespass  quare  clausum 
fregit,  and  the  damages  recovered  less  than 
100  dollars :  but  it  appeared  from  the  rec- 
ords that  the  titles  or  bounds  of  land  were 
drawn  in  question.  ''To  give  this 
552  Court  jurisdiction,"  Judge  *Cabell 
observed,  ''the  matter  in  controversy 
must  be  equal  in  '^alue  to  100  dollars,  or 
must  be  a  freehold  or  franchise.  The  action 
of  trespass  is  one  in  which  damages  only 
are  recovered,  and  although  the  title  or 
bounds  of  land  may  be  incidentally  and  col- 
laterally brought  in  question,  yet  the  value 
of  the  matter  in  controversy  is  from  the 
nature  of  the  action  the  value  of  the  dam- 
ages sustained  by  the  trespass ;  and  this  as 
well  where  the  title  or  bounds  of  land  may 
be  drawn  in  question  as  where  they  may  in 
no  manner  be  involved  in  the  dispute." 
Roane  and  Fleming  concurred  with  Cabell, 
and  Roane  adverted  to  the  considerations 
which  may  have  operated  in  inducing  the 
legislature  to  make  a  distinction  between 
this  Court  and  the  District  courts  in  respect 
to  the  appellate  jurisdiction  of  the  latter 
from  judgments  of  the  County  courts.  The 
act  of  1792,  regulating  the  jurisdiction  of 
the  District*  court,  had  authorized  an  appeal 
from  the  County  courts  where  the  debt  or 
damages  or  other  thing  recovered  or 
claimed,  exclusive  of  costs,  should  be  of 
the  value  of  100  dollars,  or  where  the  title 
or  bounds  of  land  should  be  drawn  in  ques- 
tion. Coalter,  who  dissented  from  the 
other  judges,  had  argued,  that  as  this  act 
was  in  pari  materia,  and  had  passed  at  the 
same  session,  both  acts  should  be  construed 
together  as  forming  one  system.  Alluding 
to  these  different  provisions,  Roane  re- 
marked, "That  the  District  courts  being 
skilled  in  the  law  might  in  the  opinion  of 
the  legislature,  well  be  trusted  with  the 
final  decision  of  questions  of  that  nature, 
except  where  the  sum  found  is  over  the 
limits  of  the  act,  or  where  the  controversy 
is  for  the  freehold  or  franchise  itself." 

The  case  of  Lewis  v.  Long,  3  Munf.  136, 
was  an  action  of  debt  on  a  single  bill  for 
more  than  100  dollars ;  the  jury   found   for 


the  plaintiff  the  debt    in    the  declaration 

mentioned,  to  be  dischareed   by  less  than 

100  dollars ;  and  the  Judgment  followed 

553  the  verdict.     Upon  *appeal  it  was  de- 
termined that  the  smaller  sum  found 

by  the  jury,  and  not  the  nominal  sum  for 
which  judgment  was  entered,  was  the  mat- 
ter in  controversy  between  the  parties. 
The  matter  in  controversy.  Judge  Roane 
observes,  is  that  which  is  the  essence  and 
substance  of  the  judgment,  and  by  which 
the  party  may  discharge  himself. 

A  similar  expression  in  the  act  of  Con- 
gress establishing  the  Federal  courts  was 
construed  in  the  same  manner  in  the  case 
of  the  United  States  v.  McDowell,  4  Cranch's 
R.  316.  That  was  an  action  for  20,000  dol- 
lars, the  penalty  of  an  oflScial  bond  of  the 
marshal,  alleging  as  a  breach  the  failure  to 
pay  over  to  the  United  States  320  dollars. 
There  was  a  decision  against  the  United 
States,  and  upon  error  to  the  Supreme 
court  it  was  decided  that  the  matter  in  dis- 
pute being  of  less  value  than  2000  dollars, 
the  Court  had  no  jurisdiction.  Some  years 
after  these  decisions,  the  case  of  Skipwith 
V.  Toung,  5  Munf.  276,  was  brought  up.  It 
was  like  the  present  case,  an  action  of  tres- 
pass on  the  case  for  injury  to  the  land  of 
the  plaintiff,  by  the  erection  of  a  mill 
dam.  The  defendant  besides  the  plea  of 
not  guilty,  filed  a  special  plea  setting  out 
that  those  under  whom  he  claimed  had 
many  years  before  a  mill  and  dam  at  the 
same  place,  &c.  The  plea  was  withdrawn 
by  consent,  but  with  leave  on  both  sides, 
to  give  in  evidence  the  special  matter  in 
support  or  avoidance  of  the  matter  con- 
tained in  the  plea.  There  was  a  verdict  for 
the  plaintiff  for  one  penny  damages,  sub- 
ject to  the  opinion  of  the  Court  on  a  point 
reserved  involving  the  right  of  the  defend- 
ant to  build  a  mill  under  the  circumstances 
set  forth.  It  thus  appeared  as  well  from 
the  pleadings  as  the  finding,  that  the  ques- 
tions between  the  parties  were  the  right 
and  title  to  the  land  overflowed,  and  the 
light  to  erect  and  continue  the  mill  and 
dam ;  the  same  questions,  which  from  the 
instruction  moved  for  and  the  certlfi- 

554  cate  of  facts,  would  seem  to  have  *been 
drawn  in  question  in  the   case  under 

consideration.  But  notwithstanding  the 
imposing  form  in  which  the  questions  were 
there  presented,  and  although  it  was  argued 
and  authorities  adduced  to  prove  that  a  ver- 
dict and  judgment  in  an  action  of  trespass 
quare  clausum  fregit,  in  which  the  plead- 
ings put  the  freehold  in  issue,  were  con- 
clusive as  to  the  right  and  could  be  pleaded 
by  way  of  estoppel,  this  Court  determined 
that  as  the  damages  were  less  than  100  dol- 
lars the  defendant  could  not  appeal  to  this 
tribunal.  In  the  course  of  his  opinion  in 
this  case,  Brooke,  Judge,  remarked,  '*That 
the  matter  in  controversy  is  that  for  wliich 
the  suit  is  brought,  and  not  that  which 
may  or  may  not  come  in  question.  In  the 
case  relied  on  in  3  East,  Lord  Ellen  borongh 
says,  the  judgment  is  the  fruit  of  the  ac- 
tion and  can  only  follow  the  particular  ri|^t 
claimed,    and   injury  complained  of.    The 
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injury  in  the  case  before  the  Court  is  em- 
phatically the  matter  in  controversy,  though 
other  matters  may  have  been  ^ut  in  issue ; 
the  finding  of  which  by  the  jury  may,  if 
pleaded,  estop  the  party  in  another  action." 

In  his  opinion  the  Judge  adverted  to  the 
consequences  of  so  construing  the  statute 
as  to  extend  the  appellate  jurisdiction  to 
decisions  of  the  inferior  Courts,  in  which 
matters  not  directly  in  controversy,  may 
have  been  indirectly  drawn  in  question ; 
^nd  argued  to  shew  that  under  such  a 
construction  few  cases  would  escape  the 
jurisdiction  of  the  appellate  Court.  In  con- 
sequence of  these  decisions,  the  law  was 
amended  at  the  revisal  of  1819,  and  after 
the  words  '^ or  be  a  freehold  or  franchise,*' 
there  were  inserted  the  words,  **or  where 
such  freehold  or  franchise,  or  the  title  or 
bounds  of  land  are  drawn  in  question." 
Thus  the  law  stood  until  the  new  Code  super- 
seded it.  The  appellate  jurisdiction  was 
limited  to  cases  where  the  matter  in  contro- 
versy should  be  equal  to  a  particular  sum 
or  be  a  freehold  or  franchise ;  or  cases 
555  in  which  a  freehold  or  franchise  *or 
the  title  or  bounds  of  land,  though 
not  the  matter  in  controversy,  should  be 
drawn  in  question.  It  was  argued  that  the 
provision  of  the  new  Code  was  intended  to 
re-enact  the  former  Uiw  and  carry  out  its 
principles,  merely  increasing  the  amount 
from  100  to  200  dollars,  exclusive  of  costs, 
where  the  matter  in  controversy  was  merely 
pecuniary.  The  intention  of  the  legislature 
must  be  collected  from  the  expressions  used 
where  they  are  free  from  ambiguity.  One 
object  of  the  change  was  to  impose  a  further 
limitation  on  the  jurisdiction  of  this  Court. 
and  to  exclude  from  it  cases  of  minor  im- 
portance where  the  matter  in  controversy 
IS  merely  pecuniary.  If  the  matter  in  con- 
troversy for  which  the  action  is  brought  be 
not  merely  pecuniary,  but  embraces  some- 
thing besides,  which  would  be  covered  by 
the  judgment,  an  appeal  would  lie.  But  we 
cannot  suppose  that  the  legislature,  after 
the  repeated  adjudications  of  this  Court  and 
the  legislation  in  consequence  thereof,  could 
have  contemplated  embracing  by  the  terms 
used,  every  case  where  any  matter  not 
merely  pecuniary  was  drawn  in  question. 
Such  a  construction  instead  of  carrying  out 
the  manifest  intent  to  restrict  the  jurisdic- 
tion would  enlarge  it,  and  leave  the  Court 
'with  almost  unlimited  appellate  jurisdic- 
tion. 

As  the  law  stood  before,  the  Court  could 
not  take  jurisdiction  where  other  matters 
Tvere  drawn  in  question  collaterally,  ex- 
cept in  a  few  specified  cases  involving  a 
freehold  or  franchise  or  the  title  or  bounds 
of  land.  But  if  in  consequence  of  the  use 
of  the  word  **merely"  the  law  is  to  be  con- 
strued as  still  extending  to  those  excepted 
cases,  what  is  to  confine  it  to  them?  The 
exposition  which  would  embrace  the  mat- 
ters provided  for  by  the  former  law,  would 
equally  embrace  every  other  matter  not 
merely  pecuniary  when  drawn  in  question ; 
although  the  direct  object  of  the  action 
ipras  the  recovery  of  damages  only.     And  in 


almost  every  action,  matters  in  addi- 
556      tion  to   the  mere  pecuniary  *amount 

sought  to  be  recovered  may  be  inci- 
dentally drawn  into  question  during  the 
trial.  To  suppose  that  the  legislature  in- 
tended to  enlarge  the  jurisdiction  of  this 
Court  so  as  to  extend  to  all  such  cases, 
would  be  imputing  to  them  an  intention  to 
^ive  an  undefined  and  almost  unlimited 
jurisdiction,  whilst  at  the  same  time  they 
were  professing  to  restrict  it  within  nar- 
rower limits.  It  may  be  that  the  effect  of 
the  present  enactment  upon  the  few  ex- 
cepted cases  provided  for  by  the  revisal  of 
1819,  was  not  adverted  to,  but  this  Court 
cannot  look  beyond  the  law  to  ascertain  the 
intent  of  the  legislature ;  and  confining  it- 
self to  that,  it  is  constrained  to  say  that  in 
an  action  like  this,  sounding  in  damages 
merely,  those  damages  are  according  to  the 
adjudications  of  the  Court,  the  only  matter 
in  controversy ;  and  the  amount  recovered 
being  less  than  200  dollars  the  Court  cannot 
take  jurisdiction,  it  not  being  competent  to 
take  jurisdiction  under  the  law  now  in  force 
because  a  matter  not  directly  in  contro- 
versy may  have  been  incidentally  drawn  in 
question. 

The  appeal  should  be   dismissed  as  being 
improvidently  allowed. 

The    other    Judges  concurred    in   Judge 
Allen's  opinion. 

Appeal  dismissed. 


557        'Rics's  Ex'or  v.  Annatt's  Adm'r. 

April  Term,  1862,  Richmond. 

(Absent  Cabxll,  P..  and  Baldwin,  J.) 

I.  Debt  — Pl0S  of  PsyniMit—BvldMice— Parol  AdoiU- 
ilono  of  Plalatiff.— In  an  action  of  debt  under  the 
plea  of  payment  the  defendant  may  srlve  in  evi^ 
dence  parol  admlBslons  of  the  plaintiff  that  but  a 
portion  of  the  debt  claimed  is  really  due. 

a.  gsiao— Same    When  an  Account  flnst  Bo  Piled.*— 

Where  the  defendant  relies  apon  a  specific  pay- 
ment or  set  off  by  way  of  disconnt  against  a 
debt,  an  account  stating  distinctly  the  nature  of 
snch  payment  or  set  off,  and  the  several  items 
thereof,  mnst  be  filed  with  the  plea:  thougrh  the 
defendant  may  rely  upon  the  parol  admissions 
of  the  plaintiff  to  prove  snch  payment.  But  this 
is  not  necessary  where  no  specific  payment  is  re* 
lied  on;  bnt  the  defendant  offers  proof  of  the  ad- 
missions of  the  plaintiff  that  but  a  portion  of  the 
debt  is  due. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Halifax  county,  by  the  admin- 
istrator of  John  Annatt  against  the  execu- 
tor of  Jesse  Rice.  The  action  was  founded 
on  a  bond  for  109  dollars  38  cents,  dated  and 

*Debts— Plea  of  Payoioiit— When  an  Account  Must  Be 
Piled.— See  principal  case  cited  in  Arnold  v.  Cole.  42 
W.  Va.  M6, 20  S.  E.  Rep.  818;  Shanklin  v.  Crisamore.  4 
W.  Va.  180.  See  also,  monographic  note  on  ''Debt, 
The  Action  of"  appended  to  Davis  v.  Mead,  18 
Gratt  118. 


667 


8  GRATT. 


Virginia  Rjcpohts,  Annotatbd« 


668,  660,  560 


payable  on  the  13th  of  May  1829,  executed 
by  Jesse  Rice  to  John  Annatt ;  and  the  only 
defence  was  payment  by  the  defendant's 
testator.  With  the  plea  of  payment,  the 
defendant  filed  an  account  of  payment  and 
offsets,  the  first  item  in  which  was,  1829, 
May  13,  paid  109  dollars  38  cents.  The 
other  items  were  set  offs. 

On  the  trial  of  the  cause  there  was  a  ver- 
dict for  the  plaintiff  under  an  instruction 
from  the  Court ;  and  the  defendant  then 
applied  for  a  new  trial  on  the  ground  of 
misdirection.  It  appeared  that  on  the  trial 
the  defendant  introduced  a  witness,  who 
stated  that  he  heard  the  plaintiff,  sometime 
before  the  institution  of  this  suit,  tell  the 
defendant  that  25  dollars  only  of  the  bond 
declared  upon  remained  unpaid.     And 

558  this  being   the   only  direct  evidence 
of  a  payment,    the  plaintiff's  counsel 

moved  the  Court  to  exclude  it  from  the 
jury,  on  the  ground  that  no  such  payment 
as  that  indicated  by  the  testimony  was 
stated  in  the  account  of  payments  filed  with 
the  plea.  This  motion  the  Court  overruled, 
but  instructed  the  jury,  that  as  no  such 
payment  was  stated  in  the  account  filed 
with  the  plea,  they  could  not  on  that  testi- 
mony find  a  partial  payment  of  the  bond 
declared  upon ;  but  that  they  might  use  the 
testimony  along  with  the  other  evidence, 
to  fortify  the  presumption  of  payment  aris- 
ing from  the  length  of  time. 

The  Court  overruled  the  motion  for  a  new 
trial,  and  rendered  a  judgment  upon  the 
verdict  for  the  plaintiff.  Whereupon,  the 
defendant  having  excepted  to  the  opinion 
of  the  Court  overruling  his  motion  for  a 
new  trial,  applied  to  this  Court  for  a  super- 
sedeas, which  was  awarded. 

Stanard  A  Bouldin,  for  the  appellant. 
Patton,  for  the  appellee. 

ALLIEN,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  that  as  by  the 
act  of  assembly,  1  Rev.  Code  509,  {  84,  it 
was  provided,  that  if  before  action  brought 
the  defendant  hath  paid  the  principal  and 
interest  due  by  the  defeasance  or  condition, 
he  may  plead  payment  in  bar,  it  would 
have  been  competent  to  give  in  evidence  the 
parol  admissions  of  the  plaintiff  that  noth- 
ing was  due  in  support  of  such  plea  of  pay- 
ment. And  as  by  the  act  of  assembly,  1 
Rev.  Code  487,  ch.  127,  it  was  provided,  that 
in  an  action  of  debt  due  by  judgment,  bond, 
bill  or  otherwise,  the  defendant  shall  have 
liberty,  upon  the  trial  thereof,  to  make  all 
the  discount  he  can  against  such  debt ;  and 
upon  proof  thereof  the  same  shall  be  al- 
lowed in  Court ;  it  is  competent  under  the 
plea  of  payment  to  give  in  evidence  parol 
admissions  of  the   plaintiff,  that  but 

559  a  portion  *of  the  debt  claimed  was 
really  due.  Where  the  defendant  re- 
lies upon  a  specific  payment  or  set-off  by 
way  of  discount  against  the  debt,  an  ac- 
count stating  distinctly  the  nature  of  such 
payment  or  set-off,  and  the  several  items 
thereof,  must  be  filed  with  the  plea ;  though 
the  defendant  may  rely  on  parol  admissions 


of  the  plaintiff  to  prove  such  payments. 
But  this  does  not  apply  to  a  case  where  no 
specific  payment  is  relied  on ;  as  the  defend- 
ant may  be  destitute  of  any  evidence  to 
prove  the  same  and  still  be  enabled  to 
prove  by  the  admissions  of  the  plaintiff, 
that  but  a  portion  of  the  debt  sued  for  is 
due.  Unless  such  proof  be  admissible  un- 
der the  general  plea  of  payment,  the  de- 
fendant would  be  deprived  of  a  defence 
which  the  justice  of  the  case  required. 

The  Court  is  therefore  of  opinion  that 
the  Circuit  court  erred  in  instructing  the 
jury  that  upon  evidence  of  the  declarations 
of  the  plaintiff  in  the  action  sometime 
before  the  institution  of  the  suit,  that  25 
dollars  only  of  the  bond  mentioned  in  the 
declaration  remained  unpaid,  they  could  not 
on  that  testimony  find  a  partial  payment 
of  the  bond  in  the  declaration  mentioned, 
because  no  such  payment  was  stated  in  the 
account  filed  with  the  plea,  and  in  overrul- 
ing the  motion  of  the  plaintiff  in  error  to 
set  aside  the  verdict  and  grant  him  a  new 
trial  on  account  of  such  misdirection.  It  is 
therefore  considered  that  said  judgment  be 
reversed  with  costs ;  and  the  cause  is  re- 
manded with  instructions  to  set  aside  the 
verdict  and  award  a  new  trial  upon  the 
usual  terms. 

Judgment  reversed. 


560  *Booth  V.  Kinsey. 

April  Term,  1858,  Richmond. 
(Absent  Cabsll,  P..  and  Baldwut.  J.) 
Porthcominff  Bonds^-OMIgeea  Saraty— Valldity- 
■t  Bar.— A  debtor  In  execution  execates  a  forth- 
coming bond  to  the  creditor,  and  a  third  person 
and  the  obligree  execute  the  bond  with  the  debtor, 
as  his  sureties.  The  bond  beinff  forfeited,  the  ob- 
lliree  drives  notice  to  the  principal  oblicor  and  the 
other  surety,  of  a  motion  for  award  of  execu- 
tion upon  the  bond,  against  them;  but  the  notice 
does  not  mention  the  oblU'ee  as  a  co-obll«or. 
Hbld: 

tat.  5eMie— 3mm  Ssmn  I  IsWIIty  af  fiaraty.— That 
the  bond  is  a  valid  bond  to  bind  the  other  surety. 
bat  that  he  is  only  liable  as  a  co-surety  with  the 
obliffee. 
ad.  5sae-Sui»-Rellef  of  Sarety.1^-That  if  the 
principal  creditor  proves  insolvent,  the  surety 
may  be  relieved  to  the  extent  of  one  motety  of 
the  debt,  either  by  bill  in  equity,  or  by  motion 
under  the  statute  for  the  relief  of  sureties. 
3d.  Same— notion— NoCloe.$— The  notice  is  not  de- 
fective for  failing  to  mention  the  oblic^ee  as  a 
co-obligor. 

*Porthcomiiig  Bonds.— On  matters  pertaininc  to 
forthcominir  bonds,  see  monosrraphic  note  on  **Stat- 
utory  Bonds"  appended  to  Ooolsby  v.  Strother,  Si 
Qratt  107. 

tBqulty  Jurisdiction.— See  principal  case  cited  with 
approval  in  Rodes  v.  Rodes,  M  Gratt  286.  250.  and 
foot-note, 

:^Motlon  for  Judffniont— Notice  of.— See  Board  v.  Par- 
sons. 22  W.  Va.  811:  Shepherd  v.  Brown,  30  W.  Va.  It, 
20,  8  S.  E.  Rep.  100;  foot^noU  to  Montelth  v.  Coou, 
15  Oratt  172;  foot-note  to  Supervisors  v.  Dunn,  27 
Gratt.  006. 
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The  case  is  stated  by  Jud^^e   Moncure   in 
the  commencement  of  his  opinion. 

Lyons,  for  the  appellant. 
Grattan,  for  the  appellee. 

MONCURE,  J.  Otey  Kinsey  sued  out  a 
ca.  sa.  against  Henry  Shoemaker;  who  be- 
ing arrested  and  committed  to  jail,  gave  a 
forthcoming  bond  with  the  appellant  Moses 
G.  Booth  and  the  same  Otey  Kinsey,  the 
obligee  in  the  bond,  as  his  sureties.  A 
motion  was  made  by  Kinsey  against  Shoe- 
maker and  Booth,  the  other  two  obligors, 
for  award  of  execution  on  the  bond ;  and  it 
was  proved  that  in  due  time  a  written 
notice   of   the   motion    addressed    to 

561  Shoemaker  and  Booth,  and   full  *and 
specific   in   all   respects,   except  that 

the  name  of  Kinsey  was  not  mentioned  as 
a  co-obligor  in  the  bond,  had  been  served 
on  Booth,  and  a  verbal  notice  of  the  motion 
had  been  given  to  Shoemaker.  And  it  was 
admitted  on  both  sides,  that  the  Otey  Kin- 
sey whose  name  was  signed  to  the  bond  as 
an  obligor,  was  the  same  person  who  was 
the  obligee  in  the  bond ;  and  it  was  proved 
on  the  part  of  the  defendants  that  Shoe- 
maker had  been  discharged  from  custody 
under  the  ca.  sa.  by  the  execution  of  the 
bond  aforesaid  by  Booth  and  Kinsey,  with- 
out in  fact  having  delivered  up  the  property 
specified  in  the  bond,  or  any  other  property 
whatever.  The  defendants  opposed  the 
motion  on  the  grounds  1st,  that  there  was 
a  variance  between  the  written  notice  and 
the  bond ;  2dly,  that  they  had  not  received 
saflBcient  notice  of  the  motion,  and  3dly, 
bec^ause  the  plaintiff  being  a  joint  obligor 
with  the  defendants,  could  not  legally  re- 
cover judgment  against  them,  and  the  bond 
was  nugatory  and  void.  But  the  Court  be- 
ing satisfied  that  there  was  no  substantial 
variance  between  the  written  notice  and 
the  bond,  and  that  both  defendants  had  had 
legal  notice  of  the  motion ;  and  being  of 
opinion  that  the  said  bond  was  the  bond  of 
the  defendants  alone,  and  was  not  vitiated 
by  the  fact  that  the  plaintiff  also  signed  it ; 
overruled  the  objections  of  the  defendants 
and  gave  judgment  against  them.  The 
defendants  excepted,  and  obtained  a  super- 
sedeas to  the  judgment. 

In  regard  to  the  1st  and  2d  objections  I 
vrill  only  say,  that  I  concur  in  the  opinion 
of  the  Court  below  thereon,  and  think  they 
were  rightly  overruled.  In  regard  to  the 
3d,  I  have  had  much  difBculty,  and  will 
have  to  express  my  opinion  somewhat  at 
length. 

That  a  man   cannot    be   both   debtor  and 

creditor   at   the    same   time  is  undoubtedly 

true,  as  applied  to  an  individual  in  his  own 

right,  without  any  person   associated    with 

him,  either  on  the  debtor  or  creditor 

562  side.  *There  is  an  inherent  impossi- 
bility in  the  thing ;  and  all  instru- 
ments, whether  in  the  form  of  specialties 
or  simple  contracts,  made  for  'the  purpose 
of  producing  these  inconsistent  characters 
of  debtor  and  creditor  in  one  and  the  same 
person   must   of   necessity   be   void.     The 


defect   in   such    cases    is   substantial   and 
radical. 

But  a  man,  either  severally  or  jointly 
with  others,  can  be  creditor  or  debtor  to 
himself  and  others.  This  is  of  every  day 
occurrence  in  cases  of  partnership,  where 
a  member  of  a  firm  is  creditor  or  debtor  of 
the  firm,  or  where  the  same  person  is  a 
member  of  creditor  and  debtor  partnerships. 
The  same  principle  applies  to  other  cases, 
for  in  every  case  of  the  kind  there  is  a 
quasi  partnership  between  the  parties  as- 
sociated on  either  side,  limited  to  the  pur- 
poses of  the  contract;  but  just  as  effectual, 
quoad  those  purposes,  as  a  full  mercantile 
partnership  would  be. 

That  a  man  cannot  be  both  plaintiff  and 
defendant  in  the  same  suit  at  law,  whether 
others  be  associated  with  him  or  not,  is 
also  true.  But  this  is  a  technical,  and  not 
a  substantial  or  radical  defect.  It  applies 
to  the  remedy  and  not  to  the  right ;  and 
may  be  obviated  by  resorting  to  a  Court  of 
equity,  in  which  a  man  can  be  both  plain- 
tiff and  defendant  in  the  same  suit ;  or  by 
introducing  a  new  party  to  the  contract  in 
whose  name  a  suit  at  law  may  be  brought 
without  violating  the  technical  rule ;  or  by 
suing  at  law  in  such  manner  (if  the  form 
of  the  contract  or  the  law  will  admit  of  it, ) 
as  not  to  exhibit  the  apparent  inconsistency 
of  making  the  same  person  both  plaintiff 
and  defendant. 

Thus  a  bill  of  exchange  or  negotiable 
note  payable  by  a  firm  to  a  member  of  it 
or  order,  becomes  an  available  security  at 
law  in  the  hands  of  an  endorsee,  who  may 
sue  the  drawer  or  maker  as  well  as  the  en- 
dorser. It  can  hardly  be  necessary  to  cite 
authorities  on  this  subject.  The  doctrine 
is  stated  and   many  of   the  cases  cited  in 

Smith  V.  Lusher,  5  Cow.  R.  688. 
563  *So  also  where  a  statute  authorizes 

the  assignee  of  a  bond  to  sue  in  his 
own  name,  he  may  maintain  a  suit  thereon 
at  law,  though  the  same  person  be  both 
obligor  and  obligee  in  the  bond.  This  was 
expressly  and  unanimously  decided  by  the 
Supreme  court  of  the  United  States  in  the 
case  of  Bradford  v.  Williams,  4  How.  U. 
S.  R.  576.  There  is  a  statute  in  Florida 
authorizing  an  assignment  of  bonds,  and 
the  assignee  to  sue  at  law  in  his  own 
name,  similar  to  our  statute  on  the  same 
subject.  The  Supreme  court  held  under  this 
statute,  that  where  a  joint  and  several  bond 
was  signed  by  three  obligors  and  made 
payable  to  three  obligees,  one  of  whom  was 
also  one  of  the  obligors ;  and  the  obligees 
assigned  the  bond,  the  fact  that  one  of  the 
obligors  was  also  an  obligee,  was  no  valid 
defence  in  a  suit  brought  by  the  assignee 
against  one  of  the  other  obligors,  and  that 
the  inability  of  one  of  the  obligees  to  sue 
himself  did  not  impair  the  vitality  of  the 
bond,  but  amounted  only  to  an  objection  to 
a  recovery  in  a  Court  of  law ;  and  the  as- 
signment and  ability  of  the  assignee  to 
sue  in  his  own  name  removed  this  difficulty. 
There  is  no  doubt  but  that  if  the  case  of 
Bradford  v.  Williams  had  gone  up  from  this 
state,  instead  of  Florida,  Sie  Supreme  court 
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would  have  decided  the  case  under  our  stat- 
ute in  the  same  way,  for  our  statute  goes 
at  least  as  far  in  favour  of  the  assignee  of 
a  bond  as  does  the  statute  of  Florida. 

So  also  when  the  bond  is  joint  and  sev- 
eral, and  the  obligee  is  one  of  the  obligors ; 
he  may,  I  think,  maintain  an  action  at  law 
in  his  own  name  against  one  of  the  other 
obligors.  The  principle  of  the  decision  of 
Bradford  v.  Williams,  seems  to  apply  to 
the  case ;  for  it  may  be  here  said,  as  was 
in  effect  said  by  the  Court  in  that  case, 
that  the  inability  of  the  obligee  to  sue  him- 
self does  not  impair  the  vitality  of  the 
bond,  but  amounts  only  to  an  objection  to 
a  recovery  in  a  Court  of  law ;  and  as  the 
assigrnment  and  ability  of  the  assignee 

564  *to  sue  in  his  own  name  removed  the 
difficulty   in   that   case,    so  here  the 

ability  of  the  obligee  to  sue  one  of  the  other 
obligors  in  his  own  name,  in  like  manner 
removes  the  difficulty.  In  that  case  it  was 
unnecessary  to  decide  this  particular  ques- 
tion, because  the  suit  was  brought  in  the 
name  of  the  assignee ;  and  the  case,  in  the 
opinion  of  the  Ck>urt,  fell  within  the  prin- 
ciple of  the  case  of  a  partner  drawing  a  bill 
upon  his  own  firm  or  making  a  note  in  the 
name  of  the  firm,  payable  to  his  own  order ; 
both  of  which  are  valid  in  the  hands  of  a 
bona  fide  holder.  But  it  is  manifest  that 
if  it  had  been  necessary  to  decide  this  par- 
ticular question  in  that  case,  the  Court 
would  have  decided  it  in  favour  of  the  right 
of  the  obligee  to  sue.  For  Mr.  Justice 
Nelson,  in  delivering  the  opinion  of  the 
Court,  said:  ** Whether  the  obligees  of  the 
bonds  in  question  could  have  maintained 
an  action  at  law  against  the  defendant,  is 
a  question  we  need  not  determine ;  though 
it  is  not  easy  to  perceive  the  force  of  the 
objection  urged  against  it,  namely,  that 
Craig  one  of  the  co-obligors  is  also  an 
obligee.  The  bond  is  joint  and  several, 
and  the  suit  agaijnst  Judge,  one  of  the 
obligors ;  and  if  it  had  been  brought  in  the 
name  of  the  obligees,  Craig  would  not  have 
been  a  party  plaintiff  and  defendant,  which 
creates  the  technical  difficulty  in  maintain- 
ing the  action  at  law.  It  would  have  been 
otherwise  if  the  obligation  had  been  joint 
and  not  several;  for  then  the  suit  must 
have  been  brought  jointly  against  all  the 
obligors." 

An  action  at  common  law  on  a  joint  and 
several  bond  must  be  against  one  or  all  of 
the  obligors,  and  not  an  intermediate  num- 
ber of  them.  It  cannot  be  against  all  of 
them  where  the  obligee  is  also  one  of  the 
obligors,  for  then  the  same  person  would 
be  both  plaintiff  and  defendant  in  the  same 
suit  at  law.  And  if  it  were  brought  against 
the  other  obligors,  the  fact  that  the  obligee 
was    one   of  the   obligors    might,    it 

565  seems,  be  *plead  in  bar  of  the  action ; 
and  indeed  could  not  be  plead  in  abate- 
ment, as  in  other  cases  of  non-joinder  of 
defendants;  ** because  a  plea  in  abatement 
ought  to  give  a  better  writ,  not  to  shew 
that  the  plaintiff  can  have  no  action  at 
all,"  as  he  cannot  in  such  case  have  against 
all   of  the  obligors.     Mainwaring  v.  New- 


man, 2  Bos.  A  Pul.  120.  The  rule  that  an 
action  cannot  be  maintained  against  an 
intermediate  number  of  joint  and  several 
obligors,  does  not  apply  to  a  motion  on  a 
forthcoming  bond;  the  statute  authorizing- 
execution  thereon  to  be  awarded  ^'against 
the  obligor,  or  obligors,  or  any  of  them:" 
And  this  it  seems  may  be  done  even  where 
the  notice  is  against  all  of  them.  Glasael 
V.  Delima,  2  Call  368.  It  seems  to  follow, 
therefore,  on  principles  before  stated,  that 
where  the  obligee  in  a  forthcoming  bond 
is  one  of  the  obligors  he  may  maintain  a 
motion  on  the  bond  against  the  other 
obligors.  In  the  case  under  consideration 
the  notice,  motion  and  judgement  were  all 
against  the  other  obligors  only. 

There  are  several  decisions  of  the  Su- 
preme court  of  North  Carolina  which  as- 
sume the  position,  that  whenever  the  same 
person  is  an  obligor  and  an  obligee  in  the 
same  bond  it  is  void,  and  no  action  can  be 
maintained  upon  it  against  any  of  the 
obligors,  whether  the  bond  be  joint,  or 
joint  and  several.  I  have  very  high  respect 
for  the  Court  by  which  these  decisions  were 
made,  but  think  the  position  assumed  in 
them  is  not  sustained  by  reason  or  author- 
ity. They  were  made  about  the  same  time, 
and  rest  upon  each  other.  In  only  one  of 
them,  and  that  the  fourth  of  the  series,  waa 
it  necessary  to  decide  the  question,  as  the 
decisions  were  sufficiently  sustained  bj 
other  grounds.  The  only  English  case  cit^ 
in  support  of  the  position  is  the  case  of 
Mainwaring  v.  Newman,  2  Bos.  A  Pul.  120, 
in  which  the  contract  was  joint  only,  and 
it  was  necessary  therefore  that  the  action 
should  be  joint.  That  too  was  the  case  of 
a  negotiable  note  executed  to  a  firm 
566  by  a  member  of  it ;  *which  was  cer- 
tainly not  void,  and  would  have  been 
actionable  at  law  in  the  name  of  an  en- 
dorsee who  was  not  also  a  defendant.  I 
really  do  not  see  on  what  principle  it  can 
be  said  that  the  whole  bond  is  void  merely 
because  one  of  the  obligors  is  also  the 
obligee.  There  might  be  some  reason  for 
saying,  though  I  do  not  admit,  but  deny 
it,  that  the  bond  is  void  as  to  the  obligor 
who  is  obligee,  and  good  as  to  the  other 
obligors  only,  on  the  principle  that  where 
a  feme  covert  or  other  person  incompetent 
to  make  a  contract  signs  a  bond  as  one  of 
the  obligors,  it  is  void  only  as  to  her;  or 
that  where  a  partner  executes  a  bond  in  the 
name  of  the  firm  it  is  good  as  to  him  and 
the  other  obligors,  and  void  only  as  to  the 
partners  who  do  not  execute  the  bond.  Bat 
why  should  a  person  who  is  competent  to 
bind  himself,  and  does  bind  himself,  by 
the  execution  of  a  bond,  be  allowed  to 
avoid  the  bond  merely  because  it  is  also 
executed  by  a  person  who  cannot  be  sued  at 
law  on  the  bond?  It  is  admitted  by  Ruffin, 
Judge,  in  one  of  the  North  Carolina  cases, 
3  Dev.  R.  290,  that  the  coverture  or  other 
personal  incapacity  of  one  of  the  obligors, 
does  not  affect  the  other  obligors  who  are 
able  to  contract;  and  that  the  latter  are 
bound  as  if  they  alone  had  executed  the 
bond.    Why  are  they  not,  a  fortiori,  bound 
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where  they  execute  the  bond  with  another 
who  is  capable  of  contracting,  but  cannot 
be  sued  at  law  on  the  bond  because  he  is 
also  an  obligee  in  the  same  bond?  The 
reason  given  by  the  Judge  for  their  not 
being  bound  in  the  latter  case  is,  that  *  'the 
parties  intended  to  have  contribution''  and 
'4t  never  could  have  been  intended  that 
one  of  the  persons  who  sealed  the  instru- 
ment should  alone  pav  to  the  other  the 
money  mentioned  in  It.  And  because  it 
cannot  be  enforced  without  that  construc- 
tion it  must  be  taken  to  be  void  altogether. " 
Now  this  reason  applies  with  great  force 
to  the  former,  but  little  or  none  to  the 
latter  case.  Where  one  of  the  obligors  is  a 
feme  covert,    or  otherwise   incompe- 

567  tent,  it  is  *evident  that  the  other 
obligors  intended  to  have  contribu- 
tion ;  and  yet  certain  they  can  never  have 
it  in  any  form  of  action,  or  in  any  forum. 
Where  one  of  the  obligors,  though  compe- 
tent, yet  happens  to  be  an  obligee,  it  is 
also  evident  that  the  other  obligors  * 'in- 
tended to  have  contribution,"  and  it  must 
be  admitted  on  all  hands  they  can  have  it 
by  suit  at  law  or  in  equity.  In  the  former 
case  the  other  obligors  altogether  lose  the 
contribution  intended.  In  the  latter  it 
could  at  most  be  only  postponed ;  and  even 
the  evil  of  postponement  would  in  many 
cases  be  avoided  by  allowing  an  assignee 
to  bring  an  action  at  law  in  his  own  name 
against  all  the  obligors.  Another  reason 
given  by  the  learned  Judge  is,  that  '  'there 
can  be  no  delivery  to  an  obligee  by  himself ; 
nor  by  one  obligor  to  another  obligor.  This 
is  a  strictly  technical  reason,  and  ought  to 
be  sustained  by  good  authority,  but  none 
is  cited  for  the  purpose.  I  do  not  see  why 
there  should  be  any  difference  between  a 
bond  and  promissory  note  in  this  respect. 
A  man  is  incapable  of  contracting  with 
himself,  whether  by  bond  or  simple  con- 
tract. In  this  respect  there  is  no  difference 
between  the  two  forms  of  contracting.  The 
incapacity  results  from  the  inherent  impos- 
sibility of  the  thing  itself;  not  from  any 
thing  in  the  nature  or  dignity  of  the  form 
of  the  contract.  Though  delivery  be  neces- 
sary to  make  a  good  deed,  yet  almost  any 
act  or  word  shewing  an  intention  to  deliver, 
is  sufficient  for  the  purpose.  But  suppose 
it  were  universally  true  that  "there  can  be 
no  delivery  to  an  obligee  by  himself;  nor 
by  one  obligor  to  another  obligor;"  would 
it  not  follow,  as  a  necessary  consequence, 
that  a  bond  ineffectually  executed  by  one 
party  would  not  be  void  as  to  other  parties 
who  had  effectually  executed  it?  Suppose 
a  bond  effectually  executed  by  one  obligor 
is  merely  signed  by  another  person ;  would 
it  not  be  the  bond  of  the  former,  though 
not  of  the  latter?    Suppose  it  is  signed  and 

sealed  but  not  delivered  by  the  latter, 

568  would  it  not  still  *be  the  bond  of  the 
former?     And   would    the    fact   that 

from  the  character  of  the  parties  there 
could  not  be  a  delivery  by  the  latter  make 
any  difference? 

But  these  North  Carolina  cases  were  cited 
and  relied  on  in  the  argument  of  the  case 


of  Bradford  v.  Williams,  4  How.  U.  8.  R. 
576,  decided  in  1846,  and  yet  the  Supreme 
court  made  the  decision  and  ex]n^essed  the 
opinion  before  mentioned.  I  think  that 
decision  and  opinion  are  unopposed  by  au- 
thority; are  reasonable;  and  tend  to  the 
promotion  of  justice.  I  am  therefore  dis- 
posed to  follow  them. 

Pothier  on  Obligations  has  been  referred 
to  by  the  counsel  for  the  appellant ;  but  in 
looking  to  the  references  to  that  work,  I 
see  nothing  which  is  opposed  to  the  view 
I  have  expressed.  1st,  as  to  the  right  of  a 
surety  to  substitution.  That  right  is  not 
affected  by  the  view  I  take  of  the  case. 
According  to  that  view  a  surety  would  have 
the  same  right  of  contribution  against  a 
co-surety  who  is  also  an  obligee,  as  against 
any  other  co-surety.  2dly,  as  to  the  effect 
of  a  release  of  one  of  the  obligors.  Accord- 
ing to  Pothier  there  are  two  kinds  of  re- 
lease, one  called  "a  real  release,"  the  other 
a  "personal  discharge.'*  A  real  release  is 
where  the  creditor  declares  that  he  con- 
siders the  debt  as  acquitted,  it  is  equivalent 
to  a  payment,  and  renders  the  thing  no 
longer  due;  "consequently  it  liberates  all 
the  debtors  of  it  as  there  can  be  no  debtors 
without  something  due.  * '  A  personal  release 
merely  discharges  the  debtor  from  his  obli- 
gation, and  extinguishes  the  debt  indirectly 
where  the  debtor  to  whom  it  is  granted  wa& 
the  sole  principal,  because  there  can  be 
no  debt  without  a  debtor.  "But  if  there 
are  two  or  more  debtors  in  solido,  a  dis- 
charge to  one  of  them  does  not  extinguish 
the  debt;  it  only  liberates  the  person  to 
whom  it  is  given  and  not  his  co-debtor;  the 
debt  is  extinguished  however  as  to  the  part 
of  the  person  to  whom   the  discharge   was 

given,    and    the   other  only   remaina 
569      obliged  for  the  remainder. "    *Pothier, 

p.  Ill,  ch.  3,  art.  11,  i  1  and  11.  Now 
if  the  case  of  one  of  the  obligors  being  also, 
an  obligee,  is  analogous  to  either  of  the 
releases  described  by  Pothier,  it  is  that 
called  a  personal  discharge.  3dly,  as  to  the 
effect  of  "confusion,"  which,  in  its  appli- 
cation to  this  case,  "is  the  concurrence  of 
the  characters  of  creditor  and  debtor  of  the 
same  debt  in  the  same  person,"  whereby 
the  two  characters  are  mutually  destroyed. 
It  is  answer  enough  to  say,  in  the  language 
of  Pothier,  that  "in  order  to  induce  a  con- 
fusion of  the  debt,  the  characters  not  only 
of  debtor  and  creditor,  but  of  sole  debtor 
and  sole  creditor,  must  concur  in  the  same 
person;"  and  that  "if  a  creditor  of  the 
whole  becomes  heir  of  the  debtor  for  part, 
the  confusion  only  takes  place  with  respect 
to  that  part."  Id.  p.  Ill,  ch.  5.  In  most 
countries  complete  justice  may  be  done  by 
one  and  the  same  Court  in  one  and  the  same 
suit ;  so  that  in  a  case  of  partial  personal 
"release"  or  "confusion,"  the  obligation 
of  the  debtors  as  thereby  modified,  can  at 
once  be  enforced  without  difficulty.  But 
where  the  difference  exists,  as  with  us,  be- 
tween law  and  equity,  and  common  law  and 
chancery  Courts,  the  strict  and  technical 
rules  of  the  common  law  sometimes  prevent 
the  common  law  Courts  from  doing  complete 
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justice,  or  even  justice  at  all ;  and  a  resort 
to  a  Court  of  chancery  becomes  necessary. 
By  one  of  those  rules  we  have  seen  that  the 
same  person  cannot  be  both  plaintiff  and 
defendant  in  the  same  suit ;  so  that  where- 
ever  the  form  of  the  contract  is  such  as  to 
render  it  necessary  in  a  suit  thereon  to 
make  the  same  person  both  plaintiff  and 
defendant,  a  Court  of  common  law  can  take 
no  cognizance  of  the  case  whatever  may  be 
the  rights  and  obligations  of  the  parties ; 
and  resort  must  be  had  at  once  to  a  Court 
of  chancery.  By  another  of  those  rules  it 
would  seem  that  a  Court   of   common   law 


the  whole  debt  to  the  obligee  to  recover  one 
half  of  it  back  from  him ;  but,  if  the  debt 
cannot  be  made  of  the  principal  obligee, 
will  be  relieved  on  motion  by  paying  one 
half  of  it  into  Court.  Of  what  injustice 
then  can  he  complain  if  his  obligation  be 
enforced  precisely  according  to  his  inten- 
tion? But  look  at  the  other  side ;  and  see 
what  injustice  may  be  done  to  the  obligee 
by  declaring  the  bond  to  be  void.  It  was 
insisted  by  the  defendants,  the  principal 
obligor  and  surety  Booth,  by  their  counsel, 
on  the  trial  of  the  motion  in  the  Court  be- 
low,   not  only   that  the  bond  was  void,  but 


must  enforce  the  obligation  of  the  debtors,  4  that  the  plaintiff  had  by  his  own  act  dis- 
if   at   all.    in  its  orisrinal  form,  and  not  as   charged  the  principal  obligor   from  custody 

under  the  ca.  sa.,  and  thereby  released  him 
from  all  liability  for  the  debt.  Suppose 
the  bond  be  declared  void,  then  the  debt  has 
either  been  altogether  released,  as  insisted 
by  defendants'  counsel,  or  the  obligee  will 
lose  the  benefit  of  the  forthcoming  bond, 
will  be  subjected  to  the  expense  and  delay 
of  the  proceedings  in  the  Court  below  and 
this  Court ;  and  will  have  to  sue  out  a  new 
execution  on  his  judgment.  And  all  this 
against  the  express  obligation  of  the  de- 
fendants incurred  with  their  eyes  open  and 
on  valuable  consideration;  and  when  the 
obligee  has  acted  in  good  faith,  and  has  per- 
formed his  part  of  the  contract !  The  obligee 
had  the  body  of  his  debtor  in  custody  for 
the  debt.  The  appellant  was  willing  to 
become  the  surety  of  the  debtor  if  another 
person  would  become  co-surety.  The  obligee 
was  himself  willing  to  become  such  co- 
surety. And  accordingly,  the  forthcoming 
bond  was  executed  and  the  debtor  was  dis- 
charged from  custody.  Here  was  a  valu- 
able consideration  moving  from  the 
572  obligee,  whose  conduct  in  the  *trana- 
action,  in  that  view  of  it,  was  not 
only  blameless  but  meritorious.  Indulgence 
to  the  debtor  may  have  formed  a  further 
consideration ;  for  the  bond  bears  date  in 
January  1844,  whilst  the  notice  bears  date 
in  September  1845,  about  eighteen  months 
thereafter.  This  is  the  case  which  the  rec- 
ord seems  to  present ;  and  these  are  the 
consequences  which  would  result  from  a 
reversal  of  the  judgment.  The  law  ahonld 
be  plainly  written,  which  would  require  ns 
to  encounter  consequences  like  these.  If 
there  be  any  such  law  it  can  only  be  the 
technical  rule  that  a  person  cannot  be 
obligor  and  obligee  in  the  same  bond,  or 
plaintiff  and  defendant  in  the  same  suit.  I 
do  not  think  that  rule  requires  it;  and  I 
am  therefore  for  a£Brming  the  judgment; 
though  I  do  not  concur  in  the  opinion  ex- 
pressed by  the  Court  below  that  the  bond 
*'is  the  bond  of  the  defendants  alone."  I 
think  it  is  the  bond  of  all  the  persons  whose 
names  are  thereto  signed  as  obligors ;  and 
that  Kinsey  is  equally  bound  for  contriba- 
tion  as  co-surety  with  Booth,  unless  snch 
obligation,  which  the  bond  imports,  was 
varied  by  an  express  agreement  between 
them;  and  that  the  obligation  of  Sanaey 
whatever  it  may  be,  may  be  enforced  by  a 
Court  of  equity,  or  by  motion  to  the  Coort 
which  rendered  the  judgment. 


at   all,    in  its  original  form,  and  not  as 
modified    by    a    partial   * 'release"   or 

570  *confusion."     So   that    wherever    in 
such   case    the  form   or   state   of  the 

contract  is  such  as  that  a  suit  may  be 
brought  thereon  without  making  the  same 
person  both  plaintiff  and  defendant,  a  Court 
of  common  law  though  it  may  take  cogni- 
zance of  the  case,  cannot  do  complete  jus- 
tice in  it ;  but  must  render  judgment  for 
the  whole  amount  of  the  obligation,  leaving 
the  debtors  to  resort  for  ultimate  relief  to  a 
Court  of  chancery ;  or  to  a  subsequent  mo- 
tion to  the  Court .  of  law  as  hereinafter 
mentioned. 

So  much  for  the  law  of  this  case ;  and 
though  there  may  be  some  doubt  about  the 
law,  there  can,  I  think,  be  none  about  the 
justice  of  the  case.  It  is  not  pretended  by 
Moses  G.  Booth  that  his  signature  to  the 
bond  was  obtained  by  fraud,  or  that  he 
signed  it  by  mistake,  or  did  not  understand 
it.  If  he  had  had  any  meritorious  defence 
he  would  have  relied  upon  it,  and  not  have 
relied  alone  on  the  defences  of  variance  be- 
tween the  notice  and  bond,  and  insufiiciency 
of  notice,  and  the  technical  objection  that 
the  obligee  in  the  bond  was  also  a  co- 
obligor.  He  intended  when  he  signed  the 
bond  to  incur  the  obligation  which  it 
plainly  imports.  He  intended  to  be  bound 
jointly  with  his  co-obligors,  and  severally, 
for  the  forthcoming  of  the  property  therein 
mentioned  on  the  day  of  sale.  The  bond 
has  been  forfeited.  Shall  he  be  released 
from  his  obligation,  or  shall  he  be  com- 
pelled to  perform  it?  If  his  obligation  can 
be  enforced  according  to  his  intention,  and 
consistently  with  the  rules  of  law,  it  is  our 
duty  to  enforce  it.  It  can  be  enforced  ac- 
cording to  his  intention.  He  intended  to 
be  bound  precisely  as  if  some  other  person, 
instead  of  Otey  Kinsey,  had  signed  the 
bond  as  co-surety  with  him.  Suppose  that 
had  been  the  case,  a  judgment  could  then 
have  been  recovered  against  him  severally; 
or  against  him  and  the  principal  jointly, 
as  has  been  actually  done  in  this  case :  and 
on  payment  of  the  debt  he  could  have 

571  recovered  one  half  *of  the  amount  by 
motion    against    his   co-surety.     Are 

not  his  rights  and  obligations  precisely  the 
same  in  the  case  that  has  occurred,  with 
this  single  exception;  which  makes  this 
case  more  favourable  to  him ;  that  his  co- 
surety being  also  obligee,  he  would  not  be 
required  to  go  through   the  form  of  paying 
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DANIKLf  J.    The  third  reason   or  cause 
for  reversing'   the   judgment   assigned   by 
the  plaintiff  in  error  in  his   petition  for  an  ^ 
appeal,  viz. ,  that  the   bond  is  void  because 
of  the  fact  that  Kinsey  who  is  the  obligee 
is  also  one  of  the   obligors,  is,   upon  a  first  | 
view    of  the  case,  apparently  very  strongly ' 
favoured    by   the  decisions  of  the  Supreme  1 
court  of  North  Carolina  in  the  cases  of  Jus- 
tices V.  Dozier,  and  Justices  v.   Bonner,  3 
Dev.  R.  287,  288. 

In  each  of  these  cases  the  bond  of  a 
guardian  payable  to  the  justices  of  a  county 
was  declared  void,  on  the  ground  that  some 
of  the  obligees  were  also  obligors 
573  *in  the  bond ;  and  the  general  princi- 
ple was  then  asserted  that,  in  all 
cases  of  joint  bonds  or  of  bonds  joint  and 
several,  where  one  of  the  parties  occupies 
the  double  relation  of  obligor  and  obligee, 
the  instruments  are  at  law  wholly  void. 
The  soundness  of  this  principle,  however, 
as  extended  to  the  cases  of  joint  and  sev- 
eral bonds,  is  denied  by  Justice  Nelson  in 
delivering  the  opinion  of  the  Supreme  court 
of  the  United  States  in  the  case  of  Brad- 
ford V.  Williams,  4  How.  U.  8.  R.  476,  and 
the  counter  opinion  expressed,  that  when 
the  bond  is  joint  and  several,  the  fact  that 
one  of  the  oblig'ors  is  also  an  obligee,  does 
not  render  the  bond  wholly  void ;  or  stand 
in  the  way  of  a  recovery  against  any  one 
of  the  obligors  who  is  not  also  an  obligee. 

In  accordance  with  the   latter  opinion  is 
that  of  the  Supreme  court  of  Kentucky  as 
announced  in  the  case  of  Daniel  v.  Crooks, 
3  Dana's  R.  64.     It  appears  from  the  state- 
ment  of   that   case  as  given  by  Marshall, 
Judg'e,    in    delivering    the   opinion  of  the 
Court,  that  the  appeUant  had  entered  into 
a  bond  with  Magowan  as  security,  payable 
to  Stockton  and  many   others,  stockholders 
of  the  Mount  Sterling  Bank.     The  appellee 
was  one  of  the  obligees,   and  the  appellant 
and    his  security,    the  obligors,   were  also 
among  the  obligees.     The   condition  of  the 
bond  recited  that  the  appellant,  the  princi- 
pal obligor,  had  undertaken  to  settle  up  the 
business   of   the    bank,    to  pay  its  debts  to 
individuals,  and  to  redeem  the  stock  at  one 
hundred  dollars  per  share.    To  enable  him 
to  do  which  he  was  to  have   all   the  debts 
and  property  of  the  bank  in  his  own  right ; 
and    on  performincf  the  condition  the  bond 
"waa  to  be  void,     xhe  appeal    was    from    a 
decree   rendered    against    the   principal  in 
the  bond  alone  in  a  suit  in  chancery  brought 
by    the  appellee,    to  compel  him  to  redeem 
certain  shares  of  the  stock  held  by  the  ap- 
pellee :  and  the  case  turned  upon  the  ques- 
tion   whether   the  Chancellor  had  properly 
talcen    jurisdiction.      The    Supreme    court 
held  that  he  had  not.     Judge  Marshall 
374-      *in   delivering  the  opinion  said  that 
the  jurisdiction  was  asserted  only  on 
the    ground    that    in    consequence    of   the 
obligors  bein^  also  obligees,  the  bond  was 
either  not  obligatory  at  all,  or  if  obligatory 
-would  not  sustain  an  action  at  law  in  which 
the    defendants   would    also    be    plaintiffs. 
1?he  suit,  he  said,  had  been  entertained  and 
the    decree   founded   on    the   idea  that  the 


bond  was  not  obligatory:  that  the  Chan- 
cellor had  proceeded  on  the  ground  that  the 
security  was  to  be  considered  as  being 
entirely  discharged  from  liability  for  the 
principal's  performance  of  the  condition ; 
and  on  the  further  ground  that  the  princi- 
pal was  to  be  held  liable,  not  by  force  of 
his  bond,  but  of  the  fact  that  he  had  ac- 
quired all  the  property  of  the  bank  and  was 
therefore  bound  to  pay  the  stockholders. 
For  this  idea  he  said  there  was  no  founda- 
tion ;  that  whatever  difficulties  there  might 
be  in  maintaining  an  action  at  law  on  those 
stipulations,  in  the  performance  of  which 
the  stockholders  as  a  body  were  interested, 
the  stipulation  for  the  redemption  of  the 
stock  was  one  for  the  breach  of  which  in 
relation  to  himself,  each  obligee  towards 
whom  there  could  be  a  breach,  had  an  easy 
and  perfect  remedy  at  law  by  a  separate 
action  of  covenant:  And  the  decree  was 
reversed  and  the  bill  dismissed  for  want  of 
jurisdiction  in  the  Chancellor. 

The  reasons  given  by  the  Supreme  court 
of  North  Carolina  in  Justices  v.  Dozier  and 
Justices   V.    Bonner,    before   cited,   for  as- 
serting   the    nullity  of   the  bonds  in  those 
cases,  are  mainly  of  a  technical  character, 
and  have,  it  seems  to  me,  very  little  appli- 
cation to  the  case  before  us,  when  they  come 
to    be    considered    in    connection   with  the 
peculiar   nature   of   a   delivery   bond,    the 
manner  in   which   it  is  taken,  the  remedies 
upon    it,    and   the   statutory  provisions  for 
the  summary  relief  of  sureties  against  their 
principals  and  co-sureties. 
Those  reasons  are  briefly,  first,  that  the 
bonds    cannot    be    enforced    without 
575      naming  some  of  the  parties  both  *as 
plaintiffs  and  defendants.     Secondly, 
that  there  can  be  no  delivery  to  an  obligee 
by  himself,  nor  by  one  .obligor  to  another 
obligor.     And,    thirdly,    that   inasmuch  as 
the   bond   for   these    reasons  must  be  held 
naught    as   to   those  who  are  both  obligors 
and    obligees,    it  ought  to  be  declared  void 
in    toto ;  as  otherwise   the  intention  of  the 
parties    to    the  contract  would  be  violated : 
For  that  the  sureties  must  have  intended  to 
have   contribution ;  that   it  could  not  have 
been  intended  that  one  of  the  persons  who 
sealed    the   instrument  should  alone  pay  to 
the  other  the  money  mentioned   in  it ;  and 
because    it   could    not  be  enforced  without 
that    construction   it  should  be  taken  to  be 
void  altogether. 

The  delivery  bond  here  taken  is  in  pur- 
suance of  the  laws  authorizing  a  debtor 
under  the  service  of  a  ca.  sa.  to  tender  to 
the  sheriff  property  in  discharge  of  his  per- 
son, and  then,  if  he  chooses  to  do  so,  to 
give  bond  with  security,  payable  to  the 
creditor,  for  the  forthcoming  of  the  prop- 
erty at  the  day  appointed  by  the  sheriff  for 
its  sale.  If  the  bond  is  forfeited  by  a  fail- 
ure of  the  debtor  to  deliver  the  property 
according  to  the  condition,  the  law  requires 
the  sheriff  to  return  the  bond  to  the  office 
of  the  clerk  of  the  Court  from  whence  the 
execution  issued,  to  be  there  safely  kept 
and  to  have  the  force  of  a  judgment.  And 
the   Court,    to   whose  office  the  bond  is  re- 
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turned,  is  authorized  upon  motion,  on  ten 
days  notice,  to  award  execution  thereupon 
for  principal,  interest  and  costs  against 
the  obligor  or  obligors,  or  any  of  them,  in 
behalf  of  the  obligee  or  obligees. 

It  will  be  seen  that  whilst  the  statute  re- 
quires the  bond  to  be  made  payable  to  the 
creditor,  a  delivery  to  him  is  by  no  means 
essential  to  its  validity.  On  the  contrary 
the  sheriff  is  required  to  return  the  bond  to 
the  clerk's  office ;  and  in  the  case  of  Kppes' 
ex'ors  V.  Colley,  2  Munf.  523,  the  objection 
was  taken  (though  overruled  by  this  Court) 
that  the  sheriff  before  notice  of  the  motion 
was  given,  had  delivered  the  bond  to 

576  the  *creditor   instead   of  returning  it 
to    the  clerk's  office  according  to  the 

act.  And  in  the  case  of  Turnbull,  ex'or  v. 
Claibornes,  3  Leigh  392,  the  forthcoming 
bond  was  held  to  be  good  though  taken 
after  the  death  of  the  creditor  in  the  ex- 
ecution, to  whom  it  was  made  payable.  No 
question  about  the  delivery  therefore  can 
arise  here,  out  of  the  fact  that  Kinsey  who 
is    the  obligee,  is   also  one  of  the  sureties. 

The  bond  is  a  joint  and  several  bond,  and 
it  will  be  seen  also  from  the  above  recital 
of  the  provisions  of  the  law  that  the  obligee 
is  authorized  to  proceed  against  *' any  of 
the  obligors."  If  therefore  some  other 
person  than  Kinsey  had  been  the  third 
obligor  to  the  bond,  Shoemaker  and  Booth 
would  have  had  no  right  to  complain  that 
the  proceedings  were  against  those  two 
alone.  It  is  consequently  difficult  to  per- 
ceive how  they  are  injuriously  affected  in 
this  particular  by  the  incapacity  of  the 
third  obligor  (Kinsey)  to  be  united  with 
them.  In  obtaining  a  judgment  against 
Shoemaker  and  Booth  alone,  Kinsey  has 
done  no  more  than  he  would  have  had  a 
perfect  right  under  the  statute  to  do,  no 
matter  how  many  other  obligors  there  might 
have  been  in  the  bond ;  and  in  his  proceed- 
ings no  party  has  been  placed  on  the  record 
in  the  attitude  of  both  plaintiff  and  defend- 
ant. 

The  technical  difficulties  with  respect  to 
the  delivery  of  the  bond  and  the  form  of 
the  proceeding  upon  it  being  thus  obviated, 
I  do  not  see  why  the  judgment  upon  it  was 
not  proper;  nor  why  Booth  might  not  pro- 
ceed to  redress  himself  by  the  surety's 
summary  proceeding  under  the  statute, 
either  against  the  principal  in  the  bond  or 
against  his  co-surety  who  is  Kinsey,  as  the 
circumstances  of  the  case  may  require,  ex- 
actly as  he  would  or  might  have  proceeded, 
had  some  other  person  than  EZinsey  been 
the  other  surety. 

In  this  aspect  of  the   case  no  injustice  is 
done  to  any  one.     Booth's  liabilities 

577  as   a  surety  are  in  no  respect  *either 
enhanced  or  diminished,  and  EZinsey 

certainly  cannot  complain  that  full  efficacy 
is  given  to  the  bond  by  treating  him  as, 
what  he  has  represented  himself  in  the  bond 
to  be,  a  co-surety  with  Booth. 

The  laws  in  regard  to  delivery  bonds 
have  been  made  in  ease,  and  for  the  relief, 
of  debtors,  and  this  Court  has  been  con- 
stant   in    refusing    to    permit    any    slight 


irregularities,  either  in  the  form  of  the 
bonds  or  in  the  mode  of  proceeding  on 
them,  to  stand  in  the  way  of  a  prompt  re- 
covery upon  them  by  the  creditor.  And  I 
think  that  we  can  in  this  case,  enforce 
what  may  be  fairly  supposed  to  be  the  true 
intention  of  the  parties  without  encounter- 
ing any  legal  absurdity  or  doing  violence 
to  any  of  the  forms  of  pleading,  in  proceed- 
ing to  a  jud/srment  on  the  bond.  Concurring 
therefore  as  I  do  with  the  Judge  of  the 
Circuit  court  that  the  notice  was  regular 
and  that  there  is  no  variance  between  it 
and  the  bond,  and  that  a  judgment  could 
be  rendered  upon  it  against  Shoemaker  and 
Booth,  I  am  for  affirming  his  judgment 
against  them. 

I  think  however  that  Booth  may  legally 
treat  EZinsey  as  a  co-surety,  and  may,  by 
proceedings  in  equity  or  by  motion  in  the 
Circuit  court  upon  proving  the  insolvency 
of  Shoemaker,  be  relieved  by  paying  one 
half  of  the  debt. 

AI^LKN,  J. ,  concurred  in  the  opinions  of 
Moncure  and  Daniel,  J's. 

The  following  was  the  entry : 

The  Court  is  of  opinion,  that  there  is  no 
error  in  the  judgment  of  the  Circuit  court ; 
and  the  same  is  therefore  affirmed  with 
costs.  The  Court  is  however,  also  farther 
of  opinion,  that  it  is  competent  for  the 
plaintiff  in  error  Booth,  to  treat  the  defend- 
ant in  error  Kinsey,  as  a  co-surety  in  the 
forthcoming  bond  in  the  proceedings  and 
judgment  mentioned;  and  in  the 
578  event  of  the  *insolvency  of  the  prin- 
cipal, to  proceed,  either  by  bill  in 
equity,  or  by  motion  before  the  said  drcuit 
court,  under  the  provisions  of  the  act  1 
Rev.  Code  460,  for  the  relief  of  securities, 
to  obtain  against  said  Kinsey  such  an  order 
for  contribution  as  modified  by  the  fact 
that  the  said  Kinsey  is  also  the  obligee  in 
the  bond,  will  operate  to  dischargfe  the 
said  Booth  from  the  judgment  on  the  pay- 
ment of  one  half  of  the  debt  and  costs. 
This  judgment  is  therefore  without  preju- 
dice to  the  right  of  the  said  Booth  to  pttrsae 
any  steps  he  may  be  advised  to  take  either 
at  law  or  in  equity  for  obtaining  relief  to 
the  extent  above  indicated. 


Hunt's  Adm'r  v.  Martin's  Adm'r.* 

April  Term,  1862,  Richmond. 
(Absent  Cabsll,  P.,  and  Baldwik,  J.> 


I.  Pleadiaff  and  Practice— Pleas— Partial 

plea  wbich  professes  to  go  to  tlie  wliole  actbm. 
bat  answers  only  to  a  part  of  it,  is  defective  and 
demurrable. 
a.  Detlnne— Death  of  Deflendant— Actloo  Revtwd—B^ 
covery.— Wbere  a  defendant  in  detlnne  dies^aad 
tbe  action  is  revived  acrainst  his  admlnlstrattHr 

*Por  monographic  note  on  Detiaoe  and  Replaivte*  jei 

end  of  case. 
tPleadlnff   and    Practice— Pleas— Partial    Diifcjfc- 

Every  pleading  should  answer  either  the  ^whole  of 
what  is  adversely  aUered,  or  such  part  as  it  is  pro- 
posed to  cover.    Richmond  Ice  Co.  t.  Crystal  Ice  Cku 
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with  the  will  annexed,  the  plaintiff  Is  entiUed  to 
demand  from  the  administrator,  not  only  the 
property  sued  for,  but  damages  for  Its  detention, 
and  the  costs  incurred  in  prosecuting  the  original 
action  against  the  testator  in  his  lifetime. 

3.  5uiie~Siune— Scira  Pactas— Waiver  of  Objectioa  to.t 
—The  scire  fadas  to  revive  the  action  of  detinue 
aralnst  the  administrator,  should  sugrfirest  the 
cominfif  of  the  property  into  the  hands  of  the 
administrator,  since  the  death  of  the  testator. 
And  the  tcire  facias  not  beinff  in  the  record,  nor  in 
the  clerk's  office  of  the  Ck>urt  below,  and  no  objec- 
tion appearing  to  have  been  taken  to  it  in  that 
Court,  this  Court*  will  presume  that  it  was  in  all 
respects  reflrular. 

4.  Same— Same— Action  Revived  asaliist  Admlnlstnitor 
—Jadirment.— Where  an  action  of  detinue  is  re- 
vived  acrainst  an  administrator  with  the    will 

annexed,  and  a  judgment  is  recovered,  the 
579      judgment  *for  the  damages  for  detention  of 

the  property  and  the  costs,  should  not  be 
agrainst  the  administrator  personally,  but  asralnst 
him  as  administrator  to  be  levied  of  the  goods, 
&c.  of  his  testator  in  his  hands  to  be  administered. 

In  June  1845  Sims  as  administrator  of 
Martin,  instituted  an  action  of  detinue 
ag-ainst  Eustace  Hunt  for  the  recovery  of  a 
number  of  slaves.  The  process  does  not 
seem  to  have  been  served  upon  Hunt,  and 
an  attachment  to  enforce  an  appearance 
was  issued  and  levied  on  slaves.  A  judg- 
ment was  confirmed  against  Hunt  in  the 
ofiELce ;  and  at  the  October  term  of  the  Court 
his  death  was  suggested.  At  the  May  term 
1846  the  suit  was  revived  against  Coleman 
as  administrator  with  the  will  annexed  of 
Kustace  Hunt,  upon  a  scire  facias  said  to 
be  issued  on  the  11th  of  March,  but  it  is 
not  in  the  record,  and  the  clerk  of  the  Cir- 
cuit court  certified  that  it  was  not  among 
the  papers  in  the  cause  in  his  office.  At  the 
May  term  of  the  Court,  Coleman  appeared 
and  pleaded  the  general  issue,  and  offered 
three  special  pleas,  which  were  objected  to 
bv  the  plaintiff,  and  rejected  by  the  Court. 
l5o  the  rejection  of  which  the  defendant 
excepted.  The  third  plea  avers  that  after 
the  suit  was  brought,  and  between  the  death 
of  Hunt  and  the  issue  of  process  to  revive 
the  suit  against  the  defendant,  he  had  de- 
livered all  the  slaves  but  one  to  the  plain- 
tiff, and  that  the  plaintiff  had  accepted 
them.  The  fint  and  second  pleas  as  to  the 
slaves  claimed  in  the  declaration,  aver  that 
after  the  suit  was  brought  and  between  the 
death  of  Hunt  and  the  issue  of  the  process 
to  revive  the  suit  against  the  defendant,  he 
had  delivered  all  the  slaves  but  one  to  the 
plaintiff  who  had  accepted  them ;  and  as  to 
that  one  the  defendant  did  not  detain  him. 

At  the  May  term  of  the  Court  the  cause 
was  tried,  when  the  jury  found  a  verdict  for 
the  plaintiff  for  all  except  one  slave,  and 
his  damages  were  assessed  at  2000  dollars. 
Whereupon  the  defendant  moved  the  Court 

99  Va.  241,  87  S.  £.  Rep.  851,  citing  4  Min.  Inst  (8d  £d.) 
pt.  1,784:  HufUv.  Martin,  8  Gratt.  578. 

Same— Scire  Facias— Waiver  of  Objection.— See  the 
principal  case  cited  in  Payne  t.  Bowlin,  0  W.  Va. 
374. 


for  a  new  trial,    but  the  plaintiff  re- 

580  leasing  500  dollars  *of  the    damages, 
the  Court  overruled  the   motion,    and 

gave  a  personal  judgment  against  the  de* 
lendant  for  the  slaves  and  1500  dollars  dam- 
ages. But  the  plaintiff  afterwards  released 
on  the  record  the  slaves  and  their  alterna- 
tive values. 

The  defendant  applied  to  this  Court  for  a 
supersedeas,  which  was  awarded. 

Grattan,  for  the  appellant. 
Griswold,  for  the  appellee. 

DANIEL,  J.,  delivered  the  opinion  of  the 
Court. 

The  third  special  plea  tendered  by  the 
plaintiff  in  error,  whilst  it  professes  in  it^ 
commencement  to  be  a  plea  to  the  whole 
action,  answers  only  as  to  the  slaves  in  the 
declaration  mentioned,  and  is  wholly  silent 
as  to  the  damages  for  detention,  and  as  to 
the  costs  of  the  action  against  Hunt.  On 
the  death  of  Hunt  the  defendant  in  error 
had  a  right  to  demand  of  his  administrator 
not  only  the  slaves  but  also  the  damages  for 
their  detention  and  the  costs  incurred  in 
prosecuting  the  original  action  against 
Hunt  in  his  lifetime.  A  plea  therefore 
averring  the  delivery  of  the  slaves  to  the 
defendant  in  error,  and  the  acceptance  of 
them  by  him,  was  no  answer  to  so  much  of 
the  scire  facias  as  claimed  the  damages  and 
costs  aforesaid.  The  Court  is  of  opinion 
that  the  said  plea  was  therefore  defective, 
and  that  the  Circuit  court  did  not  err  in 
refusing  to  receive  it. 

The  first  and  second  special  pleas  do  not 
profess  in  terms  to  answer  the  whole  action, 
and  might  perhaps  have  been  properly  re- 
ceived by  the  Court  as  pleas  to  so  much  of 
the  scire  facias  as  demanded  the  slaves 
therein  mentioned.  The  error  (if  any) 
however  in  refusing  to  receive  said  pleas 
was  cured  by  the  release  of  his  recovery  as 
to  the  slaves  and  their  values,  subsequently 
made  by  the  defendant  in  error ;  and  there 
is  now  no  injury  arising  from  the  refusal 
of  the  Court  to  receive  said  pleas,  of  which 
theplaintiff  in  error  can  complain. 

581  *The  objection  taken  here   in  argu- 
ment for  the  first  time  by  the  counsel 

of  the  plaintiff  in  error,  that  there  is  no 
scire  facias  nor  declaration  alleging  that 
the  slaves  in  controversy  have  since  the 
death  of  Hunt,  come  into  the  possession  of 
his  administrator  cannot  avail  him.  From 
an  inspection  of  the  certificate  of  the  clerk 
of  the  Circuit  court  which  has  been  read  by 
the  agreement  and  consent  of  the  counsel, 
it  appears  that  the  scire  facias  which  issued 
on  the  11th  March  1846,  is  no  longer  on  file 
in  his  office.  In  the  absence  of  the  said 
scire  facias,  the  record  being  silent  as  to 
any  objection  having  been  taken  to  it  in 
the  Circuit  court,  it  must  be  presumed  by 
this  Court  that  the  said  scire  facias  was  in 
all  respects  regular,  and  that  it  suggested, 
as  it  ought  to  have  done,  the  coming  of  the 
slaves  into  the  possession  of  the  administra- 
tor since  the  death  of  the  testator,  in  which 
case  there  was  no  need  of  any  such  allega- 
tion by  a  formal  declaration. 
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The  Court  is  however  of  opinion  that  the 
Circuit  court  erred  in  rendering  a  personal 
judgment  against  the  plaintiff  in  error  for 
the  damages  for  the  detention  of  the  slaves 
and  the  costs,  instead  of  rendering  a  judg- 
ment for  said  damages  and  costs  against 
the  plaintiff  in  error  as  administrator,  to 
be  levied  of  the  goods  &c.  of  the  testator 
in  his  hands  to  be  administered.  The  said 
judgment  is  therefore  reversed  with  costs 
Ac,  and  this  Court  proceeding  to  render 
such  judgment  as  ought  to  have  been  ren- 
dered ;  and  it  appearing  that  the  defendant 
in  error  has  released  to  the  plaintiff  in 
error  the  slaves  together  with  their  respec- 
tive values,  it  is  adjudged  &c.  that  the  said 
defendant  in  error  recover  against  the  said 
plaintiff  in  error  1500  dollars,  the  damages 
aforesaid,  and  the  costs  in  the  Court  below, 
to  be  levied  of  the  goods  &c.  of  the  .testator 
in  his  hands  to  be  administered. 
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IX.  Judsrment 
1.  Form. 

a.  Personal   Judgment   aralnst  Executor  and 
Administrator. 
S.  Effect  of  Judgment 

X.  Action  on  Detinue  Bond. 

XI.  Jurisdiction  of  Equity  Courts. 

XII.  Evidence. 

XIII.  Replevin. 

1.  When  Maintainable. 

8.  Excessive  Distress  for  Rent 

8.  Avowry. 

4.  Pleas. 

5.  Set-Off. 

0.  Present  Status  of  Replevin. 


Cross  Reference  to  Monoijaptalc  Note. 

Trover  and  Conversion,  appended  to  Eastern 
Lunatic  Asylum  v.  Garrett  S7  Gratt  103. 

1.  WHEN  DETINUE  UES. 

The  action  of  detinue  lies  where  a  party  claims 
the  specific  recovery  of  goods  and  chattels  or  deeds 
and  writings  detained  from  him.  Steph.  PI.  p.  15. 
approved  In  McFadden  v.  Crawford.  88  W.  Va.  071. 
16  S.  E.  Rep.  406.  See  also.  Arthur  v.  Ingels.  34  W. 
Va.  689. 12  S.  E.  Rep.  878.  "The  design  of  the  action 
of  detinue  Is  to  recover  the  specific  chattel  illegally 
taken  (and  of  course,  therefore,  illegally  detained), 
together  with  damag-es  for  the- detention.  And  in 
case  the  specific  chattel  is  not  to  be  had.  the  valne 
thereof  is  to  be  recovered,  together  with  dama^res 
for  detention.  The  action  Itself  contemplates  that 
it  may  be  needful  to  resort  to  the  alternative  of 
recovering  the  value,  and,  therefore,  as  well  in 
the  writ  of  summons  as  in  the  declaration,  the 
value  of  the  chattel  is  stated."  4  Mln.  Inst  (8d  Ed.) 
488.  490;  4  Mln.  Inst  (8d  Ed.)  429. 

Pixtures  Attached  to  Freehold.— Detinue  does  not 
lie  for  the  recovery  of  fixtures  which  are  attached 
to  and  a  part  of  the  realty.  McFadden  v.  Craw- 
ford. 86  W.  Va.  071.  15  S.  E.  Rep.  406. 

Slaves  Conveyed  in  Trust.— But  detinue  will  some- 
times lie  for  slaves  conveyed  In  trust  the  trustee 
being  dead.    Robinson  v.  Brock,  1  Hen.  A  M.  214. 

Proceedings  under  Bxecutloa  Void.— if  the  proceed- 
ings under  an  execution  are  wholly  void,  no  title 
passes  by  the  sale  to  the  purchaser,  and  the  de- 
fendant may  have  redress  in  an  action  of  detinue. 
Hamilton  v.  Shrewsbury,  4  Rand.  427. 

Conditional  Transfer.— Where  the  vendor  of  a  slave 
gave  a  bond  to  the  buyer,  with  a  condition,  reciting 
that,  whereas  he  had  sold  him  a  slave  for  a  certain 
sum  of  money,  if.  therefore,  the  buyer  should  pay 
him  the  said  sum,  and  another  sum  annually  for 
hire  of  the  said  slave  until  he  should  pay  the  said 
purchase  money,  which  he  might  do  at  any  time 
(when  the  said  hire  should  cease),  then  the  vendor 
should  convey  to  him  a  lawful  right  and  title  to  the 
said  slave  ;  which  title  in  the  meantime  should  re- 
main in  the  vendor,  the  buyer  was  held  not  entitled 
under  this  bond,  to  the  possession  and  property  of 
the  slave  ;  but  the  vendor  could  recover  in  detinue. 
Ervine  v.  Dotton,  0  Munf.  281.  Until  the  revisal  of 
1819,  no  action  could  be  maintained  In  detinue,  nor 
any  action  except  for  debts,  by  the  committee  of  a 
lunatic,  and  these  last  only  by  the  committee  of  a 
lunatic  *'sent  to  the  hospital.**  Ashby  v.  Harrisoo, 
1  P.  &  H.  1. 

Anomaly  of  Action  of  Detinue.- Detinue  is.  In  one 
particular,  an  anomolous  action ;  it  is  difficult  to 
decide  whether  it  ought  to  be  classed  amongst  ac- 
tions ex  eofUraciu  or  ex  deUeto.  The  right  to  Join 
detinue  with  debt  and  the  ability  to  use  detinue  to 
recover  goods  in  pursuance  of  the  terms  of  a  bail- 
ment to  the  defendant  seem  to  afford  grounds  for 
reckoning  it  an  action  ex  coniraetu:  whilst  the  fact 
that  it  lies  wherever  the  chattel  in  question  is  tlle> 
gaily  withheld,  notwithstanding  there  be  no  con- 
tract but  the  possession  of  the  defendant  was 
acquired  exclusively  by  tort  marks  it  as  an  actkn 
ex  delicto.  4  Mln.  Inst  (Sd  Ed.)  484  :  Catlett  v.  Bu»- 
sell,  6  Leigh  868. 

II.  PROOF  AS  TO  PROPBRTV  AND  POSSESSION 

OP  PART1B5. 

In  detinue,  the  plaintiff  must  prove  property  in 
himself,    and   possession  in  the  defendant :  bat 
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proof  of  possession  anterior  to  tbe  brinelnff  of  tlie 
salt  is  sufficient,  unless  the  defendant  can  show 
that  he  was  legally  dispossessed.  Bnmley  v.  Lam- 
bert, 1  Wash.  806  :  Lynch  y.  Thomas.  8  Lelffh  082. 

1.  SPECIAL  PROPERTY.-The  plaintiff  in  deti- 
nue, must  have,  at  the  time  of  brlnglnff  the  action, 
a  general  or  special  property  In  what  he  seeks  to 
recover,  or  some  riirht  of  possession  thereto.  Rob- 
inson Y.  Woodford,  87  W.  Va.  877, 16  S.  B.  Rep.  008. 

Thus,  a  person  who  has  only  a  special  property  as 
a  bailee,  etc.,  may  also  support  the  action  when  he 
delivered  the  goods  to  the  defendant,  or  they  were 
taken  out  of  such  a  bailee's  possession.  Boyle  v. 
Townes,  9  Leigh  166. 

2.  POSSESSION  OP  PARENT  INURES  TO  IN- 
FANT.*-Where,  in  an  action  of  detinue,  it  appears 
that  a  slave  was  given  to  an  inf ant,  and  left  by  the 
donor  with  the  mother  of  such  infant,  for  its  ben- 
efit (the  father  being  dead),  the  possession  by  the 
mother  is  to  be  considered  possession  by  the  Infant 
Mortimer  v.  Brnmfleld,  8  Munf .  12S. 

8.  FIVE  YEARS'  ADVERSE  POSSESSION.— Five 
years'  peaceable  possession  of  a  slave,  will  entitle  a 
plaintiff  in  detinue,  who  has  lost  the  possession,  to 
recover  on  the  mere  ground  of  his  previous  posses- 
sion; but  without  prejudice  to  the  titles  of  those 
who  were  not  parties  to  the  suit  Newby  v.  Blakey, 
S  H.  &  M.  57. 

The  court,  in  Morris  v.  Lyon,  84  Va.  881,  4  S.  E.  Rep. 
784,  said:  "In  Newby  v.  Blakey,  8  H.  &  M.  &7,  it  was 
held  that  five  years'  adverse  possession  of  certain 
slaves,  acquired  without  force  of  fraud,  gave  to  the 
party  holding  such  possession  a  legal  right  which 
entitled  him  to  recover  the  slaves  In  an  action  of 
detinue.  And  in  Elam  v.  Bass,  4  Munf.  801,  it  was 
decided  that  such  possession  constituted  a  com- 
plete defence  under  the  plea  of  non  <UHnet.  And  to 
the  same  effect  are  the  cases  of  Spotswood  v.  Dan- 
drldge,  4  H.  &  M.  189,  and  Garland  v.  Enos,  4  Munf. 
604." 

"In  the  cases  of  Newby  v.  Blakey,  8  H.  &  M.  67, 
and  Elam  v.  Bass,  4  Munf.  801,  it  was  held  that  a  de- 
fendant may  protect  himself  on  the  plea  of  non  det- 
inet  by  proof  of  five  years'  possession  of  the  negroes, 
before  the  emanation  of  the  writ "  Austin  v.  Jones, 
GUm.  86& 

Dlsctalmer  of  Title  by  Defendant— But  the  plaintiff 
in  detinue  may  adduce  evidence  of  parol  acknowl- 
edgments, by  the  defendant  or  by  the  person 
under  whom  the  defendant  claims,  that  the  prop- 
erty belonged  to  the  plaintiff;  for  the  purpose  of 
rebutting  an  alleged  adverse  possession.  Smith  v. 
Townes,  4  Munf.  191. 

Where  the  defendant,  in  an  action  of  detinue, 
pleads  the  statute  of  limitations,  and  the  defendant 
replies  that  within  five  years,  etc.,  the  defendant 
a.cknowledged  the  article  detained  to  be  the  plain- 
ti  ff*s  property,  such  replication  is  insufficient  for  not 
aiverring  also  a. promise  in  writing  to  deliver  the 
possession,  because  the  gist  of  the  action  is  an 
unjust  detention  by  the  defendant  of  the  plaintiff's 
property.  Morris  v.  Lyon,  1  Va.  Dec.  615, 2  S.  E.  Rep. 
515. 

4.  POSSESSION  OP  DEPENDANT  UNDER  BILL 
OF  SALE.— Where,  in  detinue,  a  demurrer  to  evi- 
dence states  that  the  defendant  In  support  of  his 
rlgrht  offered  a  bill  of  sale,  and  no  other  evidence  of 
the  defendant's  possession  is  mentioned,  that  is 
sufficient  to  prove  the  possession.  The  plaintiff, 
liowever,  may  prove  parole  declarations  of  the 
defendant  disclaiming  title  to  the  propert3',  under 
the  bill  after  he  had  notice  of  the  plaintiff's  pur- 


chase, and  before  he  had  perfected  his  own  title  by 
obtaining  possession.  Biggers  v.  Alderson,  1  H.  & 
M.  54;  Fowler  v.  Lee,  4  Munf.  875. 

6.  SUFFICIENCY  OF  COUNTS. 

Coants.— In  an  action  of  detinue  there  are  two 
counts  In  the  declaration.  The  first  does  not  allege 
property  in  the  plaintiff.  The  second  does  allege  it 
The  court  refuses  to  allow  the  defendant  to  dehiur 
to  the  several  counts.  The  jury  find  expressly  that 
the  property  is  the  property  of  the  plaintiff.  Held^ 
if  the  first  count  is  defective,  yet  the  second  being 
good,  and  the  jury  finding  that  the  property  was  the 
property  of  the  plaintiff,  the  defendant  is  not  injured 
by  the  refusal  of  the  court  to  allow  the  demurrer  to 
be  filed,  and  it  is  no  cause  for  reversing  the  judg- 
ment   Binns  v.  WaddiU,  88  Gratt  588. 

Misjoinder  of  Counts.— Where  one  of  the  two  counts 
in  a  declaration  in  detinue  .counts  on  a  right  of 
property  in  the  plaintiff  and  the  other  on  a  right  of 
possession  in  him  as  bailee,  there  is  no  misjoinder 
of  actions.    Boyle  v.  Townes,  9  Leigh  158. 

iU.  WHO  MAY  MAINTAIN  THB  ACTION. 

Administrator.— If  an  administrator  brings  det- 
inue, he  is  not  bound  at  the  trial  to  produce  the 
certificate  for  his  obtaining  letters  of  administra- 
tion, unless  he  receives  notice  that  it  will  be 
required.    Hughes  v.  Clayton,  8  Call  554. 

Cnrator  and  Receiver.— A  person  appointed  curator 
and  receiver  of  chattels  by  a  court  of  chancery, 
does  not  by  virtue  of  that  appointment,  acquire  a 
right  of  propertr.  but  if  he  brings  detinue  for  the 
chattels,  describing  himself  as  curator  and  receiver, 
and  counting  as  upon  his  own  property,  and  on  a 
bailment  thereof  to  the  defendant  the  count  is  good, 
the  description  of  curator  and  receiver  being  sur- 
plusage.   Boyle  V.  Townes,  9  Leigh  158. 

Joint  Tnistees— Death— Survival.— Where  two  trus- 
tees bring  an  action  of  detinue  to  recover  the  trust 
property,  and  one  of  them  dies,  the  right  of  action 
survives  to  the  other,  and  he  may  carry  on  the  suit 
Nichols  V.  Campbell,  10  Gratt  5Q0. 

Bailees.— So  also,  a  bailee  of  chattels  may  main- 
tain detinue  for  them  upon  his  right  of  possession 
as  bailee.    Boyle  v.  Townes.  9  Leigh   168. 

Mortgages.— An  action  of  detinue  may  be  main- 
tained by  mortgagees  against  the  purchaser  of  the 
property  which  has  been  taken  under  execution  by 
a  creditor  of  the  mortgagor,  although  the  property 
remained  in  the  possession  of  the  mortgagor  for  five 
years  or  more,  and  the  deed  contained  no  clause  giv- 
ing him  such  authority.  Rose  v.  Burgess,  10  Leigh 
180. 

Married  Woman.— And  a  married  woman,  too  may 
bring  an  action  of  detinue  to  recover  her  separate 
personal  property,  and  join  her  husband  as  coplain- 
tiff.  Robinson  v.  Woodford,  87  W.  Va.  377,  16  S.  E. 
Rep.  008. 

IV.  AGAINST  WHOM  ACTION  LIBS. 

1.  IN  GENERAL.— Detinue  can  never  lie  against 
one  who  was  never  in  possession  of  the  property 
sued  for.  Allen  v.  Harlan,  6  Leigh  48,  89  Am.  Dec. 
905. 

2  EXECUTORS.—  Detinue  against  an  executor 
for  property  destroyed  or  converted  by  his  testator, 
or  in  the  possession  of  a  co-executor,  cannot  be 
sustained.  Allen  v.  Harlan,  0  Leigh  42, 29  Am.  Dec. 
205. 

Possession  by  Executor.— But  detinue  for  a  chattel 
lies  against  an  executor  as  such,  provided  the 
chattel  actually  came  to  the  executor's  possession. 
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Catlett  ▼.  Russell,  6  Lelffh  S44 ;  Allen  v.  Harlan,  6 
Leiirh  48  ;  Greenlee  t.  Bailey,  9  Leifrh  5S6. 

And  detinue  for  property  in  the  possession  of  an 
executor,  althouffh  it  was  first  taken  and  detained 
by  tlie  testator,  is  maintainable,  and  the  judgment 
and  process  should  be  affainst  the  executor,  and 
not  affatnst  the  estate.  Allen  v.  Harlan,  6  Letffh  42, 
89  Am.  Dec.  S06. 

It  was  said  by  CABSiiL,  J.,  in  Catlett  ▼.  Russell,  6 
Leiffh  300,  in  speaking  of  the  defences  that  an  exec- 
utor miffht  make  in  action  of  detinue  brought 
afirainst  him  for  a  chattel  detained  by  the  testator 
in  his  lifetime,  "He  miffht  have  pleaded  that  he 
did  not  detain  the  property  sued  for,  and  this  would 
have  thrown  upon  the  plaintiff  the  burthen  of 
proTluff,  not  only  his  own  title,  but  possession  in 
the  defendant  He  chose,  however,  to  rely  on  the 
plea  that  the  testator  did  not  detain.  I  see  no  ob- 
jection to  the  form  of  this  plea,  nor  to  its  matter,  as 
constitutiuff  an  effectual  defence.'* 

0.  Bevival  of  ^^c^icm.— Detinue  brought  against  a 
testator  and  pendinff  at  his  death,  may  be  revived 
by  adrefadiu,  against  the  executor,  under  statute,  1 
Rev.  code,  ch.  128,  S  88,  if  the  chattel  demanded  ac- 
tually came  to  the  executor's  possession.  Catlett  v. 
Russell,  6  Lelffh  844;  Allen  ▼.  Harlan,  6  Leiffh  42; 
Greenlee  v.  Bailey,  9  L>eiflrh  626.  See  Rose  v. 
Burffess,  10  Leiffh  188. 

SnggestJoa  In  Declaratfoo.— ^Theref ore,  it  must  be 
suffffested  in  the  icirs  facioi  or  aUegeA  in  the  decla- 
ration thereupon,  that  the  ffoods  came  to  the 
executor's  or  administrator's  possession,  for  if  the 
executor's  possession  be  nowise  alleged,  there  can 
be  no  recovery  acainst  him.  Allen  v.  Harlan,  6 
Leiffh  42,  29  Am.  Dec.  806;  Catlett  v.  Russell,  8  Leiffh 
844;  Hunt  V.  Martin,  8  GratL  678. 

effect  of  Revival.— Where  a  defendant  in  detinue 
dies,  and  the  action  is  revived  against  his  adminis- 
trator with  the  will  annexed,  the  plaintiff  is  entitled 
to  demand  from  the  administrator,  not  only  the 
property  sued  for,  but  dama^res  for  its  detention, 
and  the  cost  incurred  in  prosecutiuir  the  orlffinal 
action  against  the  testator  in  his  lifetime.  Hunt  v. 
Martin,  8  Gratt.  678. 

"I  have  never  had  a  doubt,  that  an  executor  can- 
not be  charged  in  detinue,  merely  on  the  possession 
of,  and  detention  by,  the  testator.  The  thiuff  sued 
for.  which  is  demanded  in  specie,  must  have  come 
to  the  hands  of  the  executor  himself,  and  be  de- 
tained by  him,  to  justify  an  action  of  detinue  asrainst 
him."  Per  BaocKBNBBOUGH,  J.  Catlett  v.  Russell, 
6  Leiffh  848. 

Revival  by  Consent.— Upon  the  death  of  a  defend- 
ant in  detinue,  if  his  administrator  consents  that 
the  cause  shall  stand  revived  against  him,  such 
consent  places  the  cause  in  the  same  situation  that 
it  would  be  in  after  the  service  of  a  $clr€  foeUu 
ag'ainst  the  administrator,  allegluff  that  the  prop- 
erty had  come  to  his  possession  and  was  detained  by 
him.    Greenlee  v.  Bailey,  9  Leifh  686. 

In  such  a  case,  if  the  administrator,  instead  of 
pleading  <U  novo^  ffoes  to  trial  upon  the  plea  put  in 
by  his  intestate,  he  cannot,  after  verdict  ag'ainst 
him,  arrest  the  judgment  because  of  his  own  fail- 
ure to  plead  anew.   Greenlee  v.  Bailey,  9  Leigh  686. 

V.  BLBCTION  OP  ACTIONS. 

"If  the  chattel  withheld  is  of  exceptional  specific 
value,  as  by  having  attached  to  it  3.pretium  ojlTeetianU, 
so  that  the  claimant  is  specially  desirous  to  recover 
it  in  kind,  or  if  it  is  of  a  character  likely  to  appre- 
ciate in  value,  these  are  considerations  which  point 


to  the  use  of  the  action  of  detinue,  rather  than  of 
trover  and  convereion;  whilst  if  the  chattel  has  no 
specific  and  peculiar  value,  nor  is  likely  to  appreci- 
ate in  value,  and  especially  if  it  is  likely  to  depred- 
ate, and  most  especially  if  it  is  perishable,  these 
considerations  decidedly  recommend  trover  and 
conversion,  rather  than  detinue.  In  detinue  the 
plaintiff  recovers  the  specific  chattel.  If  to  be  had, 
or  if  not,  its  alternative  value  at  ths  time  of  the 
verdict;  whilst  in  trover  and  converHon  the  value  at 
the  time  of  the  conversion,  which  is  before  suit 
brought,  is  recovered.  Hence,  the  expediency  of 
one  or  the  other  action,  according  as  the  property 
is  appreciating  or  depreciating  in  value."  4  Mln. 
Inst  (8d  Ed.)  460. 

VI.  DECLARATION. 

1.  NECESSARY  ALLEGATIONS,  IN  GENERAL.— 
In  detinue  the  plaintiff  must  aver  and  prove  the 
kind,  quality  or  number  and  value  of  the  property 
claimed  by  him,  and  that  he  is  entitled  to  recover 
the  same,  and  that  the  defendant  wrongtully 
detains  It  Robinson  v.  Woodford.  87  W.  Va.  877, 16  S. 
E.  Rep.  608,  citing  Bums  v.  Morrison,  86  W.  Va.  488. 
16  S.  E.  Rep.  68. 

8.  SHOWING  PLAINTIFF'S  PROPERTY.— A  dec 
laratlon  in  detinue,  for  a  slave,  is  Insufficient  to  sup- 
port the  action,  if  it  omits  to  state  that  the  slave  In 
question  belonged  to,  or  was  the  property  of.  the 
plaintiff;  and  such  defect  is  not  cured  by  the  ver- 
dict   Kent  V.  Armistead,  4  Munf .  78. 

Thus,  in  an  action  of  detinue,  it  is  necessary  for 
the  plaintiff  to  aver  and  prove  that  he  has  title  to 
the  property,  with  present  right  of  possession  In 
himself;  and,  secondly,  actual  possession  thereof  by 
the  defendant  anterior  to  the  bringing  of  the  suit 
Bums  V.  Morrison.  86  W.  Va.  488, 16  S.  E.  Rep.  fS,  cit- 
ing Burnley  v.  Lambert  1  Wash.  806. 

8.  DESCRIPTION  OF  PROPERTY. 

a.  Certaintv.^An  action  of  detinue  may  be  main- 
tained for  an  infant  negro  child  of  such  a  mother, 
without  any  other  description.  Bass  v.  Bass,  4  H. 
&M.  478. 

In  detinue,  if  a  negro  woman,  by  name,  and  her 
issue  be  demanded  in  the  declaration,  without  nam- 
ing them,  and  the  jury  find  the  names  of  the  issue, 
the  defect  if  any,  is  cured,  and  judgment  shonld  be 
entered  according  to  the  verdict  Holladay  t.  Llt^ 
tlepage,  8  Munf.  689. 

It  seems,  that  if  a  declaration  in  detinue  demand 
a  negro  woman,  by  name,  and  three  children,  with- 
out mentioning  their  names,  and  a  case  be  agreed. 
submitting  that  if  the  law  be  for  the  plaintiff  upon 
certain  other  points,  judgment  may  be  entered.  !■ 
his  favor,  "for  the  slaves  in  the  declarati<m  men- 
tioned," the  court  may  insert  the  names  of  the  negro 
children  in  the  judgment  Royall  v.  Eppes,  8  Munf. 
479. 

b.  Value. 

Sevortng  Values.— In  an  action  of  detinue,  the  dec- 
laration must  state  the  price  or  value  of  the  ihlag 
converted.  Moreover,  the  failing  to  lay  a  separate 
value,  as  to  each  slave  demanded,  is  an  error  which 
would  be  fatal  on  demurrer,  but  is  cured  by  a  ver- 
dict severing  the  values.  Pearpoint  v.  Henry.  S 
Wash.  198;  Holladay  v.  Littlepa^re,  8  Munf.  588.  See 
poit,  this  note,  tiUe  '*Verdlct" 

It  is  not  error  that  the  jury  find  general  damafe» 
for  detaining  several  slaves,  but  the  altemadve 
value  of  each  slave  ouffht  to  be  separately  fonnd. 
Holladay  v.  Llttlepage,  8  Munf.  589. 

A  verdict  in  an  action  for  the  recovery  of  persoaal 
property  before  a  justice  or  on  its  appeal  must  fiai 
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the  value  of  the  property,  and  of  each  article  sued 
for,  as  in  the  action  of  detinue,  and  the  Judgment 
piust  do  so.  White  v.  Emblem,  48  W.  Va.  819,  S8  S. 
£.  Rep.  761. 

e.  Demand.— It  is  not  necessary,  in  the  declaration 
in  detinue,  to  state  a  special  demand  and  refusal; 
but  the  general  charge,  that  the  defendant,  "al- 
though often  requested,'*  etc.,  is  sufficient  Morti- 
mer v.  Brumfleld,  8  Munf.  12S. 

But,  if  the  declaration  in  detinue  does  not  con- 
tain a  demand  "that  the  defendant  render  to  the 
plaintiff,**  the  property  sued  for;  yet,  after  verdict 
on  the  plea  of  nan  dettnet  judgment  ouffht  not  to  be 
arrested.    Bogrffess  v.  Boffffess.  6  Munf.  486. 

VII.  PLBAS. 

1.  NON  DETINBT.— "A  formal  action  of  detinue 
asserts  that  the  defendant  unlawfully  detains  the 
property,  and  the  general  issue  is  non  detinet,  deny- 
iufir  the  unlawful  detention."  White  v.  Emblem,  48 
W.  Va.  819,  28  S.  E.  Rep.  761.  See  also,  Bofffiress  v. 
Bonress,  6  Munf.  486;  Garland  v.  Buffff,  1 H.  &  M.  874. 

a.  Defences  Acbnissible  Thereunder, 

(i)  In  Oeoeral.— The  plea  of  nan  detinet  shall  oper- 
ate as  a  denial  of  the  detention  of  the  ffoods  by 
the  defendant,  but  not  of  the  plaintiff's  property 
therein,  and  no  other  defence  than  such  denial 
shall  be  admissible  under  that  plea.  2  Chit.  PL 
(16tta  Ed.)  7S7;  Arthur  v.  Inffels,  84  W.  Va.  689,  12 S. 
£.  Rep.  878. 

"The  pleadinffs.  generally,  are  the  best  tests  of 
the  law.  The  plea  of  nan  deUnet  traverses  the 
alleflratlon  in  the  declaration,  and  puts  it  upon  the 
plaintiff  to  prove  them.  As  to  the  possession  of 
the  defendant,  that  need  only  be  proved  either  at 
the  suinff  out  of  the  writ,  or  at  some  time  before.** 
Austin  V.  Jones,  Oilm.  861;  Arthur  v.  Inffels,  84  W. 
Va.  689,  18  S.  E.  Rep.  872. 

Deed  Void.— In  detinue  for  slaves,  parol  evidence 
to  prove  that  a  deed  was  executed  for  the  purpose 
of  defrauding  creditors,  and  therefore  void,  is 
admissible  upon  the  plea  of  non  detinet.  Stratton  v. 
Minnis,  8  Munf.  389. 

Advene  PoMeseloii.--The  defendant  in  detinue 
may  protect  himself,  on  the  plea  of  non  detinet 
(without  pleading  the  act  of  limitations)  by  proving 
that  he,  and  those  under  whom  he  claims,  had  pos- 
session of  the  property  in  controversy,  more  than 
five  years  before  the  emanation  of  the  writ  And 
such  evidence  cannot  be  rebutted  by  the  plaintiffs 
provinir  that  before  the  five  years  had  elapsed,  he 
brought  a  suit  in  chancery  to  recover  the  same 
property  (which  suit  was  dismissed  on  the  ground 
that  his  claim  was  exclusively  cognizable  at  law), 
and  that  within  one  year  after  such  dismission,  he 
took  out  the  writ  in  detinue.  Elam  v.  Bass,  4  Munf. 
801. 

Burden  of  Proof  Shifting.— In  his  defence  the  de- 
fendant may  prove  a  want  of  sufficient  title  to  the 
property  in  the  plaintiff,  or  he  may  prove  a  want  of 
possession  in  himself.  If  the  plaintiff  shall  have 
proved  an  anterior  possession  in  the  defendant,  the 
burden  is  shifted,  and  it  devolves  upon  the  latter  to 
prove  that  he  has  been  legally  dispossessed.  Bums 
T.  Morrison,  86  W.  Va.  428, 16  S.  E.  Rep.  68. 

2.  PUIS  DARREIN  CONTINUANCE. 

Death  of  Property  after  Salt  Bronght— Where,  in 

an  action  of  detinue,  the  sole  plea  Interposed  is  non 
detinet,  and  the  property  sued  for  dies  during  the 
pendency  of  the  suit  without  fault  of  the  defendant 
the  plaintiff  may  recover  the  alternate  value  of  the 
property,  unless  the  matter  is  brought  to  the  atten- 


tion of  the  court  by  plea  mUe  darrein  continuance, 
Arthur  V.  Ingels,  84  W.  Va.  689, 18  S.  E.  Rep.  872;  Aus- 
tin V.  Jones,  Gilm.  841. 

JuDGB  TncKBK,  iu  the  second  volume  of  his  com- 
mentaries (p.  88)  in  discussing  the  case  of  Austin  v. 
Jones,  Gilm.  841,  says:  "From  the  consideration 
urged  by  Judgb  Coai<tbb,  it  seems  to  me  that  the 
proper  course  In  such  case  is  to  plead  the  death  of 
the  slave  since  the  last  continuance  in  bar  of  the 
recovery  of  the  slave  or  her  value.'* 

VIU.  VERDICT. 

RespooAlveneM  to  Issues.— Issues  being  joined  on 
the  pleas  of  non  detinet,  and  the  act  of  limitations,  a 
verdict  that  the  defendant  doth  detain  the  slaves, 
in  manner  and  form,  etc.,  is  sufficiently  responsive 
to  both  issues.    Boatright  v.  Meggs,  4  Munf.  145. 

Where  the  defendant  in  detinue  pleads  non  deUnet, 
and  a  special  plea  in  bar,  to  which  pleas  there  is  a 
general  replication,  denying  the  truth  of  both,  and 
issues  are  joined,  a  general  verdict  for  the  plaintiff 
is  sufficiently  responsive  to  both  issues.  Garland  v. 
Bugg,  1  H.  &M.  875. 

But  in  detinue  the  jury  may  exceed  the  prices 
of  the  slaves  laid  in  the  declaration.  Biggers  v. 
Alderson,  1  H.  &  M.  54. 

Brroneous  Redtals.— If  the  jury  find  for  the  plain- 
tiff the  slaves  in  the  declaration  mentioned,  and 
proceeding  to  state  their  names,  and  several  values, 
recites  the  name  of  one  of  them  erroneously,  such 
error  should  be  corrected  by  reference  to  the  dec- 
laration. Boatright  v.  Meggs,  4  Munf.  145,  citing 
Royall  V.  Eppes,  2  Munf.  479:  Holladay  v.  Littlepage, 
2  Munf.  589. 

1.  ASSESSING  VALUE. 

Verdict  Finding  Joint  Velaee.~If  in  a  declaration 
for  several  slaves  laying  separate  values,  the  jury 
find  a  joint  value,  it  is  error,  and  as  to  that  a  venire 
fadae  de  novo,  will  be  awarded,  in  order  to  ascertain 
the  separate  values.  Higglnbotham  v.  Rucker,  8 
Call  818. 

Determination  of  All  Issues,— So  also,  in  detinue  for 
five  slaves,  if  the  jury  find  for  the  plaintiff  as  to 
four  of  them  without  also  finding  for  the  plaintiff  or 
defendant  as  to  the  fifth,  the  verdict  will  be  set 
aside,  and  a  venire  fadae  de  novo  awarded.  Butler  v. 
Parks,  1  Wash.  76. 

Writ  of  Inquiry.— But  in  detinue  for  several  slaves, 
if  their  value  be  jointly  assessed  in  the  verdict, 
judgment  ought  not  to  be  entered,  but  a  writ  of 
inquiry  to  ascertain  their  respective  values  should 
be  awarded.    Comwell  v.  Truss,  2  Munf.  195. 

Omission  of  Material  Finding.— if  the  jury,  in  an 
action  of  detinue  for  slaves,  finds  a  special  verdict 
and,  as  to  some  of  the  slaves,  omits  to  state  a  cir- 
cumstance which  is  necessary  to  ascertain  whether 
the  plaintiff  is  entitled  to  them  or  not  the  verdict 
is  Insufficient,  and  a  venire  de  novo  ought  to  be 
awarded.    Robinson  v.  Brock,  1 H.  &  M.  218. 

a,  Dietringae  Superseded,  —After  a  dieMnoae  upon  a 
judgment  in. detinue  has  been  returned  executed, 
but  without  satisfaction,  if  the  court  on  the  plain- 
tiff *s  motion,  directs  the  dietringae  to  be  superseded, 
so  far  as  it  relates  to  the  specific  property,  and  to  be 
executed  as  to  the  alternative  value,  such  order  is 
not  erroneous;  but  it  seems  the  plaintiff  may  have 
a  new  dietringae  to  be  executed  as  to  such  value. 
Garland  v.  Bugg,  5  Munf.  166.  See  Cloud  v.  Catlett  4 
Leigh  462. 

Notice  of  notion  to  Supersede  Distringas,— Notice  of 
a  motion  to  supersede  a  dietringae  or  for  a  ea.  ea.  or 
/I.  fa.  in  lieu  thereof,  need  not  be  given  by  the  plain- 


679 


8  ORATT. 


Virginia  Rbports,  Annotatbd. 


ti£E  to  the  defendant    Garland  y.  Bngg,  5  Mnnf. 
IM. 

It  seems  that,  accordlnff  to  the  common  law,  still 
in  force  in  Vlrffinia,  the  plaintiff  in  detinne  is  not 
entitled  to  the  issne  of  the  defendant's  lands  or 
other  property,  received  by  the  sheriff  npon  the 
di$trinff€u.    Garland  v.  Buffff,  5  Mnnf.  160^ 

2.  MEASURE  OF  DAMAGES  AND  EXTENT  OF 
RECOVERY. 

Condlttoaal  Transfer  of  Property.— In  an  action  of 
detinne  to  recover  personal  property  transferred 
conditionally  to  a  vendee,  which  condition  is  broken, 
whereupon  the  vendor  demands  possession  of  the 
property,  which  the  vendee  refuses  to  surrender, 
the  measure  of  damages  for  the  unlawful  detention 
of  such  property  would  be  ord'narily  the  value  of 
the  use  of  the  property  frori  the  time  it  wasille- 
ffalfy  refused  to  be  surrendered  to  the  vendor  till 
the  rendition  of  the  verdict  of  the  Jury,  ezcludinff 
any  compensation  for  the  use  of  the  property  while 
the  vendee  held  it  legally,  and  abating  nothing 
from  the  damages  because  of  payments,  in  works  or 
otherwise,  made  by  the  vendee  to  the  vendor  for 
the  property  under  the  contract.  McGinnis  v.  Sav- 
age, 29  W.  Va.  8«2,  1  S.  E.  Rep.  740. 

Mortgagee  of  Property  Convoyed  under  Chattel 
Mortgage.— If  In  detinue  by  a  mortgagee  for  prop- 
erty conveyed  to  him  by  a  chattel  mortgage  he 
establishes  his  right  to  recover,  the  measure  of  his 
damages  is  the  amount  proved  to  be  due  and  unpaid 
on  his  trust  lien,  for  which  he  should  have  alternate 
Judgment  against  the  purchaser.  Hundley  v.  Cal- 
loway, 45  W.  Va.  516.  81  S.  E.  Rep.  987. 

a.  Beeovery  of  ItkCTMie  of  Slaves.— In  an  action  of 
detinue  for  a  female  slave,  the  recovery  may  be. 
not  only  for  the  slave  named  in  the  writ,  but  for 
her  children  born  since  the  commencement  of  the 
action.  Morris  v.  Peregoy,  7  Gratt.  878;  Martin  v. 
Martin,  12  Leigh  466.  In  this  latter  case  it  was  left 
undecided  whether  in  detinue  for  a  female  slave, 
her  increase  born  pending  the  action  can  be  recov- 
ered, but  the  dictum  of  the  Judge  showed  that,  if 
the  question  had  been  before  him  for  decision,  he 
would  have  decided  that  the  increase  could  be 
recovered. 

b.  Of  Hires  and  ProfUe.— Where  a  plaintiff,  claim- 
ing as  trustee  in  a  deed  of  trust  to  secure  a  debt, 
brings  an  action  of  detinue  to  recover  slaves,  he  is 
entitled  to  recover  the  hires  or  profits  from  the 

.time  they  were  held  adversely.    Nichols  v.  Camp- 
l)ell,  10  Gratt  660. 

Appellate  Practice.— But  if.  In  detinue  for  slaves, 
the  Judgment  of  the  superior  court,  reversing  that 
of  the  county  court  (which  was  in  the  plaintiff's 
favor),  be  reversed  by  the  court  of  appeals,  and 
that  of  the  county  court  affirmed,  no  action  lies 
to  recover  the  profits  of  the  slaves,  accruing  be- 
tween the  date  of  the  Judgment  of  the  county 
court,  and  that  of  its  final  affirmance  by  the  court 
of  appeals.    Alderson  v.  Bigger.  4  Mnnf .  638. 

IX.  JUDQMBNT. 

1.  FORM.— In  detinue,  the  plaintiff  claims  the 
goods  in  specie.  The  Judgment  is,  in  effect,  that  he 
recover  the  goods  if  they  can  be  obtained  from  the 
defendant  by  the  sheriff,  and  a  certain  sum  assessed 
by  the  Jury  for  damages  for  the  detention,  and,  If 
the  goods  cannot  be  had,  then  a  certain  sum  assessed 
by  the  Jury  as  their  value,  besides  the  damages  for 
detention,  with  costs.  8  Chit  PI.  (16th  Ed.)  688; 
Arthur  V.  Ingels,  84  W.  Va.  689,  12  S.  E.  Rep.  878; 
White  V.  Emblem,  48  W.  Va.  819,  28  S.  E.  Rep.  761. 


fk>r  example,  if  in  detinne,  the  Jury  find  for  the 
plaintiff  the  slaves.  If  to  be  had,  or  £850  for  each 
slave,  and  damages  1  d, ;  the  court  may  z^der  Judg- 
ment for  the  slaves,  if  to  be  had.  and  if  not,  the 
price  found  by  the  Jury,  with  the  damages  and 
costs,  though  no  price  or  value  be  laid  in  the  deda- 
ration.    Bates  v.  Gordon,  8  Call  666. 

a.  PereomU  Judgment  aoainet  Bxeeutor  andAdmimU- 
^ra<(^.— Judgment  in  detinue  against  an  executor 
as  such,  should  be  given  against  him  personally, 
for  the  goods  by  him  detained,  or  the  alternative 
value;  but  for  all  damages  for  detention,  both  in 
the  testator's  time  and  in  his  own.  it  should  be 
against  him  de  bonU  teetalorit,  Allen  v.  Harlan,  6 
Leigh  48,  89  Am.  Dec  905:  Greenlee  v.  Bailey,  9 
Leigh  686. 

Rutin Catlett V.Russell,  6  Leigh  844,  it  was  held 
that  the  Judgment  in  detinue  against  an  executor 
as  such,  should  be  for  the  goods  or  the  alternative 
value  against  the  executor  de  bonis  propriis,  and  for 
the  damages  for  detention,  both  in  the  testator's 
and  executor's  own  time,  de  bonis  testatoris.  Cabblx., 
J.,  and  Bbocksnbbough,  J.,  dissented,  however, 
holding,  in  accordance  with  the  decision  in  Allen  v. 
Harlan,  6  Leigh  48,  that  the  Judgment  should  be 
against  the  executor  for  the  goods,  if  to  be  had,  if 
not  for  the  alternative  value,  the  damages  for 
detention,  and  the  costs,  all  to  be  levied  de  bonis 
testatoris. 

Where  an  action  of  detinue  is  revived  against  an 
administrator  with  the  will  annexed,  and  a  judg- 
ment is  recovered,  the  Judgment  for  the  damages 
for  detention  of  the  property  and  the  coats,  should 
not  be  against  the  administrator,  personally  but 
against  him  as  administrator,  to  be  levied  of  the 
goods,  etc,  of  his  testator,  in  his  hands  to  be  admin- 
istered.   Hunt  V.  Martin,  8  Gratt  678. 

Temlnatloa  of  Life  Estate.— An  executor,  or  admin- 
istrator, holding  slaves  in  which  his  testator,  or 
intestate,  had  only  an  estate  for  life,  terminable 
upon  his  dying  without  issue  living  at  the  time  of 
his  death,  may  be  charged  in  detinne,  personally, 
and  not  as  executor  or  administrator.  Royall  v. 
Eppes,  2  Munf.  479. 

2.  EFFECrr  OF  JUDGMENT.— If  the  plaintiff 
obtains  a  Judgment  in  detinue  for  slaves  and  their 
profits  to  the  rendition  of  the  Judgment  he  cannot 
come  into  equity  for  the  profits  which  afterwards 
accrued  pending  an  appeal,  nor  to  recover  their 
increase  not  included  in  such  Judgment  nor  to 
compel  the  delivery  of  them  by  purchasers  from 
the  defendant    Alderson  v.  Biggars,  4  H.  &  M.  47a 

X.  ACTION  ON  DBTINUB    BOND. 

In  an  action  on  a  bond  given  by  a  plaintiff  in 
detinue  to  obtain  immediate  possession  of  the 
property,  it  is  unnecessary  to  allege  or  prove  that 
there  was  a  Judgment  in  favor  of  the  defendant 
in  the  action  settling  his  right  to  the  property,  and 
fixing  its  value,  where  the  action  has  been  dismissed 
or  nonsuit  suffered  by  the  plaintiff.  Bat  it  is 
indispensable  to  allege  and  prove  that  the  property 
was  seized  from  the  plaintiff  under  process  In  the 
case,  and  delivered  to  the  plaintiff  in  detinne. 
Altiser  V.  Buskirk,  44  W.  Va.  256,  88  S.  E.  Rep.  789. 

Poaseaslon  after  Bxocution  of  the  Bond.— And  a  dec- 
laration upon  a  detinue  bond  executed  under  sec  1, 
ch.  108  of  the  W.  Va.  Code,  which  does  not  allege 
that  the  plaintiff  in  the  action  of  detinne,  had  pos- 
session of  the  property  after  the  bond  waa  executed, 
is  fatally  defective.    Bratt  v.  Marum,  94  W.  Va.  6B. 

Bond  CondHlooal— Parties  to  Bond.— But  where  a 
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bond  ffiyen  by  tbe  plaintiff  in  detinne  is  merely  con- 
ditional that  he  will  pay  all  costs  and  damages 
which  miirht  be  awarded  against  him,  or  sustained 
by  any  person  by  reason  of  his  sninar  out  the  action 
of  detinue,  instead  of  all  costs  awarded  urainst  him, 
and  all  damag'es  which  may  accrue  to  the  defendant 
or  any  other  person,  by  reason  of  the  seizure  of  the 
property,  under  Va.  Oode,  S  2007,  as  required  by  that 
section,  a  recorery  cannot  be  had  thereon,  by  a 
person  not  a  party  to  that  action,  for  damages  sus- 
tained by  reason  of  the  seizure  of  his  property  in 
such  proceedings.  Jackson  v.  Hopkins,  OS  Va.  001,  94 
S.  E.  Rep.  2S4. 

XI.  JURI5DICnON  OP  BQUITY  COURTS. 

The  jurisdiction  of  a  court  of  equity  to  decree  the 
specific  delivery  of  title  papers  to  heirs  at  law, 
deTlsees  and  other  persons  properly  entitled  to  the 
custody  and  possession  of  the  same,  when  they  are 
wrongfully  detained,  or  withheld  from  them,  is  not 
affected  by  the  fact  that  a  sUtute  (Va.  Code.  ch.  188), 
glTes  the  complainants  a  complete  and  adequate 
remedy  by  an  action  of  detinue.  In  the  absence  of 
prohibitory  or  restrictire  words  in  the  statute, 
courts  of  equity  still  retain  their  Jurisdiction  in 
such  cases.  Kelly  y.  Lehigh,  etc..  Go..  06  Va.  406, 80  S. 
E.  Rep.  511. 

liMolveiicy  of  DolsiMteBt— lojanctioa— The  insol- 
vency of  a  defendant  in  detinue  Is  no  ground  for  an 
Injunction  to  prevent  the  removal  or  disposition  of 
tlie  subject  of  litigation.  An  ample  remedy  is 
afforded  the  plaintiff  by  Va.  Oode,  1887.  sec.  2007. 
L«angf ord  v.  Taylor,  00  Va.  577. 80  S.  E.  Rep.  2S8. 

Xli.  BVibBNCB. 

EvMence  liMufflcieiit— Although  the  plaintiff  In 
detinue  for  a  slave,  proves  that  the  defendant  (whose 
wife  was  enatled  to  the  slave  in  question,  as  part 
of  her  dower  of  the  estate  of  a  former  husband) 
gave  the  slave  to  the  plaintiff's  wife,  when  a  fem€ 
soie^  upon  eondUUm  that  her  brothers,  who  held  the 
reversionary  Interest,  would  join  in  a  deed  convey- 
ing to  her  the  absolute  title,  and  that  they  prom- 
ised and  agreed  to  execute  such  deed,  but  never 
did.  and  one  of  them  afterwards  refused  to  do  so, 
Rtill  this  evidence  is  Insufllclent  to  entitle  the  plain- 
tiff to  recover.    Fitzhugh  v.  Beale.  4  Munf.  188. 

Proof  of  Qilt  by  Dofendant.— In  detinue  for  slaves, 
proof  on  the  part  of  the  defendant  that  the  plaintiff 
"brought  to  his  house  one  of  the  slaves  who  had  run 
away,  and  then  said  he  had  given' them  to  the  de- 
fendant's wife,  is  not  conclusive  in  his  favor  :  but 
the  court  may  Instruct  the  jury,  that,  if.  from  the 
evidence,  they  believe  the  plaintiff  had  given  the 
■laves  to  the  defendant,  they  should  find  for  him. 
Boatright  V.  Meggs.  4  Munf.  146. 

BvMonce  as  to  Possession.— The  plaintiff  who  had 
negotiations  with  the  defendant  for  the  purchase  of 
land,  payment  to  be  made  with  notes  of  a  third  per- 
son, called  at  the  defendant's  ofllce  in  regard  to 
the  transaction,  and  the  defendant  asked  her  to  let 
him  see  the  notes.  He  took  them  and  started  to 
leave  the  ofllce.  when  she  demanded  them,  but  the 
defendant  retained  them,  and  took  them  to  the 
maker  to  inquire  about  their  verity.  And  the  plain- 
tiff again  asked  for  the  notes,  but  the  defendant 
would  not  give  them  up.  so  subsequently  the  plain- 
tiff left  the  ofllce  without  any  arrangements  in 
regard  to  the  sale  having  been  made,  and  It  was  held 
tliat  there  was  no  evidence  that  the  notes  were  given 
'in  pursuance  of  an  agreement  to  purchase  the  land. 
Brown  v.  Pollard,  80  Va.  000,  17  S.  E.  Rep.  0. 


XIU.  RBPLEVIN. 

1.  WHEN  MAINTAINABLE.— By  the  old  common 
law,  the  writ  of  replevin  was  resorted  to,  for  the 
redelivery  and  recovery  of  the  specific  chattel,  a 
remedy,  in  some  respects,  more  effectual  than  the 
action  of  detinue.  The  gist  of  the  action  was  the 
tortious  taking.  Martin  v.  Martin.  18  Leigh  406  ; 
Vaiden  v.  Bell.  8  Rand.  448. 

A  writ  of  replevin  lay  at  common  law.  for  all 
goods  unlawfully  taken  :  and  this  was  the  law  of 
Virginia,  until  the  act  of  1828,  which  abolished  that 
writ  in  all  cases,  except  those  of  distresses  for 
rent    Vaiden  v.  Bell.  8  Rand.  448. 

"The  action  of  replevin,  it  will  be  remembered, 
was  not  even  at  common  law.  available  for  unlaw- 
ful detainer,  but  only  where  the  taking  is  unlawful." 
4  Min.  Inst.  (8d  Ed.)  401. 

2.  EXCESSIVE  DISTRESS  FOR  RENT.— A  tenant 
complaining  of  a  distress  for  rent,  made  for  more 
rent  than  was  in  arrears  and  due.  not  having  re- 
sorted to  an  action  of  replevin  for  redress,  nor  show- 
ing any  reason  for  failing  to  resort  to  his  remedy 
at  law,  is  not  entitled  to  relief  In  equity.  Mayo  v. 
Winfree.  2  Leigh  870. 

But  the  court  may  hear  evidence*  after  verdict,  in 
case  of  a  replevin,  in  order  to  show  that  the  land- 
lord dlstrainefl  for  more  rent  than  was  due;  on 
showing  which,  the  judgment  will  be  for  the  rent 
merely,  and  not  the  double  value.  Maxwell  v. 
Light.  1  CaU  117. 

Rotomo  Habendo.— QiMBTtf;  If  the  defendant  prays  a 
retamo  habemdo  in  replevin,  he  can  claim  judgment 
for  double  rent?   Blincoe  v.  Berkeley.  1  Call  406. 

8.  AVOWRY.— The  common-law  rules  respecting 
the  pleadings  in  replevin,  and  particularly  in  re- 
gard to  the  nicety  and  precision  required  in  the 
avowry,  are  in  force  in  Virginia,  unaffected  by  any 
statutory  provision:  therefore  an  avowry,  faulty 
according  to  the  common -law  rules  applicable  to 
that  pleading,  is  bad  on  general  demurrer.  South- 
all  V.  Oamer,  2  Leigh  872. 

Nonappesruice  of  PlslntUf.— Where  the  defendant 
in  replevin  makes  an  avowry  for  rent  due  him  from 
the  plaintiff,  and  then  the  plaintiff,  failing  to  appear 
and  plead,  is  nonsuited,  it  is  proper  to  award  a  writ 
of  inquiry  to  ascertain  the  avowant*s  damages,  un- 
der the  twenty -third  section  of  the  general  statute 
of  rent,  1  Rev.  Code,  ch.  118.  The  avowry  Is  to  be 
considered  as  only  a  suggestion,  and  though  it  be 
faulty  as  an  avowry.  In  not  showing  the  landlord's 
title,  yet  as  a  suggestion  it  is  good  and  sulBcient* 
Moreover  the  statute  of  jeofails  would  be  applica- 
ble, in  such  a  case,  to  cure  all  defects  in  the  avowry. 
Bargamin  v.  Poitlaux.  4  Leigh  412. 

Sufficiency  of  Issoe.— If,  in  replevin,  the  avowry 
alleges  that  a  sum  of  money  was  arrear  for  rent, 
and  the  plaintiff  replies  that  he  did  not  owe  It  at  the 
time  of  the  distress.  It  is  a  sufllcient  issue.  Turber- 
ville  V.  Self,  4  Call  680. 

4.  PLEAS.— Under  the  act  of  1702  (Rev.  C>ode.  vol.  1. 
ch.  00,  sec.  40).  the  plaintiff  in  replevin  may  plead  as 
many  several  matters  whether  of  law  or  fact,  as  he 
shall  think  necessary  for  his  defence;  notwith- 
standing such  several  matters  be  inconsistent  with 
each  other.    Waller  v.  Ellis.  2  Munf.  88. 

Errors  Cared  by  Verdict.— The  defendant  cannot 
plead  several  pleas  in  replevin  by  our  statute;  but 
the  error  will  be  cured  by  the  verdict  Vaiden  v. 
Bell.  8  Rand.  448. 

6.  SET-OFF.- Where  a  lessor  covenants  to  put 
certain  repairs  upon  the  demised  premises,  which 
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he  falls  to  do.  in  an  action  of  replevin  upon  a  distress 
for  rent,  the  tenant  may  set  off  the  damages  accrued 
by  the  failure  ot  the  lessor  to  make  the  repairs. 
Murray  Caldwell  &Ck>.  y.  Pennington,  8  Oratt  91. 

e.  PRESENT  STATUS  OP  REPLEVIN. 

AboUshcd  In  Virginia.— The  action  of  repleTln  has 
not  existed  in  Virffinia  since  1860.  The  statutory 
substitutes  for  it  are.  in  favor  of  the  tenant,  in  the 
case  of  a  distress  for  rent,  delivery  or  forthcoming 
bond :  in  all  other  cases,  the  process  of  interpleader. 
4  Min.  Inst  (2d  Ed.)  488-86-87;  8  Rob.  Pr.  (8d  Ed.) 
483-8:  Virffinia  Code  1887,  S  8890. 

Abolished  In  West  VIrgtalA.— No  action  for  replevin 


exists  in  West  Virffinia.  The  person  in]  ured  has  his 
remedy  by  action:  presumably  by  action  for  dam- 
ages. Code  of  West  Virffinia.  1891.  p.  7X:  Code  of 
West  Virffinia.  1899,  ch.  108,  sec  4. 

Remedies  Snbstltutad  Therefor.— In  West  Virffinia. 
the  action  of  replevin  havluff  been  abolished,  a 
replevy  bond  and  counter  forthcoming  bond  have 
been  made  a  part  of  the  proceedings  in  the  action 
of  detinue,  and  the  scope  of  this  action  as  a  remedy 
has  been  enlarged  and  advanced  by  ch.  lOB  of  the 
Code.  Robinson  v.  Woodford.  87  W.  Va.  877.  10  S.  E. 
Rep.  008.  See  also.  West  Virginia  Code  1890,  ch.  108, 
pp.  794,  79&. 
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Commonwealth  v.  Feazle. 

Decemlier  Teim,  1861. 

OuBlac— PabUc  PlacM— 5torehoiij«*— C«se  ftt  Bar.— A 

storehouse  in  a  villaffe,  late  at  niffbt,  after  persons 
cease  to  come  to  the  store  to  purchase  goods,  and 
the  door  is  locked,  is  not  a  public  place,  within  the 
meaninir  of  the  statute  a«rainst  iramlnff. 

This  was  a  presentment  in  the  Circuit 
court  of  Cabell  county  at  the  Septem- 
586  ber  term  1848,  against  Everett  *Feazle, 
for  unlawful  gaming  by  playing  at 
a  game  of  cards  in  the  storehouse  of  Irvin 
L#usher,  a  public  place  in  the  county  of 
Cabell.  The  defendant  pleaded  *^not 
guilty;"  and  on  the  trial  the  jury  found  a 
special  verdict  as  follows : 

That  the  defendant  sometime  in  the 
month  of  March  1848,  did  play  at  a  game  of 
J  cards  in  company  with  others  in  the  town 
of  Barboursville,  in  the  county  of  Cabell,  at 
the  storehouse  of  Irvin  Lusher,  mentioned 
in  the  presentment ;  that  the  persons  en- 
gaged in  playing  at  the  time,  had  gathered 
together  late  in  the  evening  at  the  said 
storehouse,  and  sat  about  the  fire  until  the 
customers  had  retired,  and  until  it  was  be- 
lieved that  no  person  would  come  that  night 
for  the  purpose  of  trading ;  and  until  the 
tavern  across  the  street  had  been  closed, 
and  the  people  in  town  had  gone  to  bed. 
The  door  and  windows  being  closed,  some 
person  having  proposed  a  game,  the  door  of 
the  storehouse  was  locked,  the  key  hole 
stopped,  and  every  place  through  which  it 
was  supposed  light  might  escape  or  be  seen 
outside  of  the  house,  was  closed,  and  a 
blanket  or  other  cloth  was  thrown  over  the 
box  upon  which  they  played  so  as  to  pre- 
vent noise. 

At  the  time  of  the  playing  said  Irvin 
Lusher  had  in  his  storehouse  spirituous 
liquors,  crackers,  cheese,  raisins  &c.,  and 
the  persons  playing  would  draw  liquor  and 
drink  it,  and  take  crackers  Ac.  and  eat 
them,  without  asking  for  them ;  he  being 
present   and  not  objecting.     And  the  said 

•Oamlnir— Public  Pisces.— On  this  subject,  see  tbe 
principal  case  cited  infoot-noU  to  Bishop  v.  Gom..  18 
Gratt.  786:  State  y.  Brast,  81  W.  Va.  888.  7  S.  E.  Rep. 
12.  See  also.  Purcell  v.  Ck>m.,  14  OratL  079,  and/oot- 
note. 


Irvin  Lusher  refusing  to  take  any  pay  for 
the  things  thus  taken,  and  also  furnishing 
candles  and  fuel,  the  persons  engaged  in 
playing  withdrew  money  from  the  common 
stock,  and  gave  it  to  him  for  the  light  and 
fuel. 

Through  the  spring  and  winter  of  1848, 
before  tbe  playing  mentioned  in  the  pre- 
sentment, sundry  persons  had  gone  to  said 
storehouse,  and  there  played  at  cards  three 
or  four  times :  And  at  these  times  the 
587  doors,  windows  *Ac.  were  closed  in 
the  same  manner  as  before  mentioned. 

On  the  night  when  the  defendant  played 
as  above  stated,  when  the  proposal  to  play 
was  first  made  l/usher  objected  on  the 
ground  that  it  was  too  early  in  the  night, 
that  persons  might  be  up  who  might  desire 
to  come  into  the  house. 

Upon  this  special  verdict  the  Court  with 
the  consent  of  the  defendant,  adjourned  to 
this  Cotirt  the  following  questions : 

First.  From  the  foregoing  facts,  is  the 
place  at  which  the  playing  took  place,  a 
public  place,  within  the  meaning  of  the  law 
to  suppress  gaming? 

Second.  What  judgment  ought  the  Court 
to  give  on  the  special  verdict? 

LOMAX,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion  that  the  place  in 
the  proceedings  mentioned,  is  not  a  public 
place  within  the  meaning  of  the  law  to  sup- 
press gaming. 

2d.  That  judgment  should  be  rendered  on 
the  special  verdict  in  favour  of  the  defend- 
ant. 

FIELD  and  ESTILL,  J's,  dissented. 


588 


Hall. 


^Commonwealth   v. 

December  Term,  1861. 
Intozlcstiiv  LIqaors— License  to  Sell—Rlgbt  of  Psrt- 
aersi*— Case  at  Bar.— A  license  to  one  man  to  keep  a 
tavern  at  his  house  in  a  Tillafe,  will  not  authorize 
another  who  formed  a  partnership  with  the  first  In 
the  sale  of  the  spirituous  liquors  which  the  first 
was  authorised  to  sell  under  his  license,  to  sell 

*See  monographic  noU  on  *'Intoxicatlnir  Liquors*' 
appended  to  Thon  v.  Com..  81  Qratt.  887. 
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liqaors  at  a  house  on  the  same  lot  and  within  the 
same  enclosure  with  the  tavern. 

This  was  an  indictment  in  the  Circuit 
court  of  Gilmer  county  at  its  September 
term  for  1850,  against  Hannibal  Hall,  for 
selling  by  retail  ardent  spirits  without  a 
license.  The  first  count  in  the  indictment 
charged  the  selling  to  be  drank  at  the  place 
where  sold ;  the  second  charged  it  not  to  be 
drank  where  sold. 

The  parties  agreed  the  facts,  and  sub- 
mitted the  question  of  law  arising*  thereon 
to  the  0>urt.  The  facts  were,  that  on  the 
29th  of  May  1849,  the  County  court  of  Gilmer 
granted  a  license  to  Thomas  Marshall  to 
keep  an  ordinary  at  the  house  where  he 
was  then  living  in  the  town  of  Glenville, 
until  the  May  term  of  the  County  court 
1850.  Under  this  license  Marshall  com- 
menced and  kept  an  ordinary :  the  liquors 
were  kept,  sold  an^  drank  in  a  small  build- 
ing' on  the  same  lot,  and  in  the  same  en- 
closure in  which  the  main  building'  was 
situated,  and  about  ten  feet  from  it.  On 
the  8th  of  December  1849,  Marshall  and  the 
defendant,  by  an  agreement  under  seal, 
formed  what  is  termed  in  the  agreement  a 
partnership  in  the  bar  attached  to  the  ordi- 
nary, by  which,  in  consideration  of  the 
amount  that  Marshall  had  paid  for  the  li- 
cense to  keep  an  ordinary  and  for  the  rent 
of  the  small  building,  the  defendant  bound 
himself  to  furnish  and  keep  constantly  on 
hand  a  supply  of  liquors  suitable  for  the 
customers  of  said  oMinary :  And  the  prof- 
its were  to  be  divided  in    proportion  to  the 

sums  advanced  by  each  party. 
589  *On  the  1st  of  March  1850,  the 
County  court,  with  the  consent  of 
Marshall,  transferred  his  license  to  Stephen 
W.  Ratcliff,  who  had  rented  and  removed  to 
the  property  occupied  by  Marshall  as  an 
ordinary.  On  the  11th  of  April  Ratcliff  and 
the  defendant  entered  into  an  ac^eement  in 
all  respects  like  that  between  Marshall  and 
the  defendant ;  and  on  the  12th  day  of  April 
the  defendant  sold  liquors  by  retail,  at  the 
small  building  above  described  as  being  the 
place  where  Marshall  had  kept  and  sold 
liquors. 

With  the  consent  of  the  defendant  the 
Circuit  court  adjourned  to  this  Court  the 
following  question : 

What  judgment  ought  this  Court  to  give 
on  the  facts  agreed? 

By  the  Court.  Judgment  ought  to  be 
given  against  the  defendant  for  30  dollars 
and  the  costs.       

Commonwealth  v.  McKinney. 

December  Teiin,  1851. 

Indlctmeotf— Record  Not  Showing  Thst  Defendant  Wm 
Indicted— Effect*— An  Indictment  for  a  wilful  tres- 
pass was  affalnst  Joseph  McKinney.  It  was  en- 
dorsed by  the  ffrandjury,  an  indictment  asainst 
Thomas  McKinney.  "a  true  bill,"  and  so  it  was 
noted  upon  the  record.    A  writ  was  issued  and 

*lndlctments— Pailure  of  Record  to  Show  Defendant 
Wa«  Indicted— Bffbct— For  the  proposition  that  if  the 
record  fails  to  show  that  the  defendant  was  indicted. 


served  on  Joseph,  who  appeared  and  moved  to 
quash  it.   Hkld: 

1st  5anw— Sane  — Sane.— The    writ    should    be 

qnashed. 
ad.  Same— Record- Power  of  Coart  to  Alter.t— The 

Court  cannot  alter  the  record  so  as  to  make  it 

conform  to  the  Indictment 

This  was  an  indictment  for  a  wilful  tres- 
pass to  personal  property  in  the  Circuit 
court  of  Preston  county :  and  the  facts  were 
agreed  as  follows.  At  the  September  term 
of  the  Court  for  1850  an  indictment 
590  for  a  *wilful  trespass  to  personal  prop- 
erty against  I/uke  McKinney,  John 
McKinney  and  Joseph  McKinney,  was  sent 
to  the  grand  jury,  which  indictment  they 
returned  to  the  Court  with  the  following 
endorsement : 


((. 


Commonwealth     v.     Luke    McKinney, 
Thomas  McKinney  and  John  McKinney.*' 
*' Indictment  for  wilful    trespass   to    per- 
sonal property.     A  true  bill. 

'* William  Royse,  Foreman." 

The  record  of  the  Court  set  out  that.  The 
grand  jury  adjourned  on  yesterday,  ap- 
peared pursuant  to  the  order  of  adjourn- 
ment, and  retired  to  their  room ;  and  after 
some  time  returned  into  Court,  and  pre- 
sented an  indictment  against  Thomas  Mc- 
Kinney, Luke  McKinney,  and  John 
McKinney,  for  wilful  trespass  to  personal 
property,  a  true  bill. 

A  writ  of  venire  facias  was  issued  against 
the  parties,  which  was  served  on  lAike, 
John  and  Joseph  McKinney ;  and  thereupon 
Joseph  McKinney  appeared  and  moved  the 
Court  to  quash  the  said  indictment  as  to 
him,  or  to  set  aside  the  service  of  the  venire 
facias  upon  him,  and  discharge  him  from 
further  prosecution  in  this  cause,  for  want 
of  any  sufficient  record  of  the  finding  of  a 
bill  of  indictment  against  him.  Wherenpon 
the  Court,  with  the  consent  of  the  said  Jo- 
seph McKinney,  adjourned  to  this  Court  the 
following  questions : 

1st.  Whether  the  said  record  of  the  find- 
ing of  an  indictment  against  I/uke  Mc- 
Kinney, Thomas  McKinney  and  John 
McKinney,  is  a  sufficient  record  of  the 
finding  of  a  bill  against  the  said  Joseph 
McEIinney  to  put  him  to   answer  the  same? 

2d.    What  is  the  legal  effect  of   the  vari- 
ance  between   the  record  of  the  finding  of 
said     indictment     and    the    indictment  it- 
self? 
591  *3d.  Is  it  competent  for  the  Court  by 

an  order  now  to  be  made,  to  correct 
the  error  in  the  record  of  the  finding  of  the 
said  bill,  so  as  to  make  the  same  conform 
thereto,  and  to  cause  the  said  prosecution 
to  proceed  against  the  said  Joseph   McKin- 

a  motion  to  quash  will  be  sustained,  the  prindpsl 
case  is  cited  and  approved  in  Simmons  ▼.  Com.,  9  Va 
168,  16  S.  E.  Rep.  886,  dlssentinfir  opinion  of  Phlc- 
OAB,  J.,  in  Gillifran  ▼.  Com..  90  Va.  829.  >7  S.  S'  BepL 
982.  See  also,  srenerally,  monographic  iio<«  on  "In- 
dictments, Informations  and  Presentments*'  ap- 
pended to  Boyle  v.  Com.,  14  Oratt  674. 

tRecord— Ameadment -:- See   foot-nott  to  Price  r. 
Com.,  88  Gratt  820,  where  the  principal  case  is  dted. 
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nej  with  or  withont  further  process  against 
him? 

4th.  Ought  the  Court  to  quash  the  said 
indictment  as  to  the  said  Joseph  McKin- 
ney,  or  to  set  aside  the  service  of  said  ven- 
ire facias  upon  him,  and  discharge  him 
from  further  prosecution  in  this  case? 

5th.  What  judgment  ought  the  Court  to 
render  in  the  premises? 

flKLB,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion  and  decides,  that 
the  sheriff's  return  of  the  venire  facias  as 
to  Joseph  McKinney  should  be  quashed, 
and  the  said  Joseph  discharged  from  further 
prosecution  upon  the  indictment,  because 
it  does  not  appear  from  the  record  that  the 
said  Joseph  has  been  indicted;  and  it  is 
not  competent  for  the  Court  to  alter  or 
amend  the  record  in  that  respect.  Cawood's 
Case,  2  Va.  Cas.  527,  and  others  referred 
to  in  3  Rob.  Pr.  98. 

We  deem  it  unnecessary  to  decide  any 
other  question. 

S92      ^Commonwealth  v.  Shelton  &  Others. 
December  Term,  1851. 

Oanlnff— Betting    on    Horse    Race  —  Constructloa   of 

Statute.*— Bettinff  on  a  horse  race  Is  not  within 
the  meaninir  of  the  5th  section  of  the  10th  chapter 
of  the  act  of  the  14th  March  1848,  concernlnff 
crimes  and  punishments,  and  proceedings  in 
criminal  cases-t 

At  the  October  term  for  1849  the  grand 
jury  for  the  county  of  Cabell  presented 
Jerome  Shelton,  Ballard  McComas,  David 
Shelton,  Rowland  Bias,  Johnson  Lusher  and 
Thomas  A.  Childers  for  unlawful  gaming 
by  betting  on  a  horse  race,  at  a  race  field 
on  the  lands  of  Thomas  McComas  in  the 
county  of  Cabell. 

The  prosecution  against  Bias  was  dis- 
missed ;  and  when  the  trial  of  the  other  de- 
fendants came  on  the  jury  found  a  special 
verdict  as  follows: 

That  some  time  within  twelve  months 
before  the  finding  the  presentment  in 
this  cause,  a  horse  race  was  run  in  a 
field  belonging  to  Thomas  McComas,  in 
the  county  of  Cabell,  for  twenty  or 
twenty-two  dollars;  that  one  of  the  horses 
belonged  to  one  Ray  and  the  other  to  a 
man  named  Hodge:  That  the  agreement 
to  run  the  race  and  the  amount  for  which 
it  was  to  be^  run,  was  agreed  upon  at 
the    house    of     Andrew    McComas,    about 

*See  monographic  note  on  "Oaminff"  appended  to 
Keal  ▼.  Com.,  22  Gratt  917. 

IThat  section  is  as  follows  :  "Any  free  person 
-who  at  any  ordinary,  race  field,  or  public  place, 
shall  play  at  any  irame  whatever  except  bowls, 
chess,  backffammon,  draughts,  or  any  licensed 
irame,  or  bet  on  the  hands  or  sides  of  others  who  do 
V>lay,  shall  be  punished  by  fine  of  thirty  dollars,  and- 
^ve  security  in  such  sam  as  the  Court  may  require, 
to  be  of  ffood  behavior  for  twelve  months  ;  but  no 
X>er8on  shall  be  imprisoned  in  default  of  such  se- 
curity more  than  three  months." 


a  mile  distant   from    the  place  where   the 

race  was  run,    and   on    the   opposite  side 

of     the      river.       That       David      Shelton 

made  the  agreement  for  the  bet,  and 

593  *was  interested  in  the  race  one   fifth 
of  the  amount  of  the  bet  for  which  it 

was  run. 

That  about  a  month  previous  to  the  time 
of  running  the  race  above  referred  to,  a 
like  race  was  run  at  the  same  place,  for 
the  sum  of  50  dollars,  in  which  the  defend- 
ant Ballard  McComas  agreed  to  become  in- 
terested to  the  extent  of  one  third  of  the 
bet :  This  bet  was  also  made  at  the  house 
of  Andrew  McComas. 

That  at  another  time  a  third  horse  race 
was  run  at  the  same  place,  by  the  defend- 
ants Thomas  Childers  and  Johnson  Lusher, 
for  the  sum  of  one  dollar,  which  bet  was 
also  made  at  the  house  of  Andrew  McComas. 
That  these  bets  were  all  made  and  the  races 
run  within  a  year  before  the  finding  of  the 
presentment  in  this  case.  That  all  the  de- 
fendants were  on  the  ground  at  the  time 
when  the  several  races'  were  run.  There 
was  a  verdict  in  favour  of  Jerome  Shelton ; 
and  as  to  the  other  defendants  the  question 
was  submitted  to  the  Court  upon  the  special 
verdict. 

With  the  consent  of  the  defendants  the 
Circuit  court  adjourned  to  this  Court  the 
following  questions: 

1st.  Is  betting  on  a  horse  race  gaming 
within  the  meaning  of  the  5th  section  of 
the  10th  chapter  of  the  act  of  1848,  passed 
March  14th,  1848,  entitled  an  act  to  reduce 
into  one  the  several  acts  concerning  crimes 
and  punishments  and  proceedings  in  crimi- 
nal cases? 

2d.  If  not  included  in  the  5th  section,  is 
betting  upon  a  horse  race  included  within 
the  meaning  of  the  6th  section  of  the  10th 
chapter  of  said  act? 

3d.  If  betting  upon  a  horse  race  be  indict- 
able upon  either  of  said  sections,  is  a  per- 
son interested  in  said  race  to  a  less  amount 
than  20  dollars,  where  such  bet  exceeds  that 
sum,  guilty  of  unlawful  gaming  or  wager- 
ing. 

4th.  Where  the  presentment  charges,  as 
in  this  case,  that  the  betting  took  place  at 
the  race  field,  is  the  presentment  sustained 
by  proof  of  a  betting  at  another  and  differ- 
ent place? 

594  *5th.  If  the  case  set  out  in  the  pre- 
sentment    be    unlawful    gaming    as 

aforesaid,  is  proof  that  one  of  the  defend- 
ants agreed  to  become  interested,  without 
proof  that  he  staked  any  money,  sufficient 
to  sustain  the  presentment  on  that  point? 

6th.  What  judgment  ought  the  Court  to 
render  in  the  premises? 

LOMAX,  J.,  delivered  the  opinion  of  the 
Court. 

The  presentment  charges  that  the  de- 
fendants '^on  the  1st  of  August  1849,  at  a 
race  field  on  the  lands  of  Thomas  McComas 
in  the  said  county  of  Cabell,  unlawfully  did 
game  by  betting  on  a  horse  race  then  and 
there  run  over  the  paths  in  said  race  field* 
contrary  to  the  form  of  the  statute"  &c. 


687 


8  QRATT. 


ViKGINIA  RBFORTSf  AnnOTATBD. 


696,  606.  697 


The  5th  section  of  the  10th  chapter  of  the 
act  paaaed  14th  March  1848,  entitled  an  act 
to  reduce  into  one  the  several  acta  concern- 
ing' crimes  &c.  enacts  as  follows:  ^^Any 
free  person  who  at  any  ordinary,  race  field 
or  public  place,  shall  pl^Ly  at  any  game 
whatever,  except  bowls  &c.,  or  bet  on  the 
hands  or  sides  of  others  who  do  play,  shall 
be  punished  by  fine  of  30  dollars,  and  give 
security"  Ac. 

The  first  question  in  the  case  adjourned 
submits  to  this  Court  the  consideration 
whether  *4s  betting  on  a  horse  race  gam- 
ing within  the  meaning  of  the  section 
which  has  just  been  quoted."  And  the  an- 
swer to  it  must  depend  on  this,  whether  a 
horse  race  is  a  playing  at  a  game,  so  that 
betting  upon  the  race  is  a  betting  on  the 
hands  or  side  of  others  who  do  play. 

In  the  construction  of  the  English  statute 
9  Ann,  ch.  14,  for  preventing  of  excessive 
and  deceitful  gaming,  it  was  held  by  the 
Courts  in  England,  that  the  word  games 
used  in  that  act  comprehended  horse  races. 
That  statute  was  understood,  as  it  would 
seem,  to  comprehend  the  games  embraced 
by  the  preceding  statute  of  16  Car.  2,  ch. 
7,  which  was  entitled  an  act  against 
595  deceitful,  ^disorderly  and  excessive 
gaming.  And  in  this  statute  horse 
races  are  expressly  mentioned ;  and  persons 
winning  by  fraud,  or  cheating  at  ^'cards, 
dice,  tables,  tennis,  bowls,  kittles,  shovel 
board,  cock  fightings,  horse  races,  dog 
matches,  foot  races,  and  all  other  games 
and  pastimes,"  were  to  forfeit  treble  the 
sum  or  value  of  money  so  won.  When 
therefore  the  statute  of  Ann  spoke  of  play- 
ing or  betting,  it  was  considered  that  it 
had  relation  to  games  or  plays  in  former 
statutes  against  gaming ;  that  foot  races  and 
horse  races  and  the  like,  had  been  expressly 
mentioned  as  g^mes  in  the  statute  of 
Charles,  and  that  the  two  statutes  were  to  be 
taken  together.  I/ynall  v.  Longbotham,  2 
Wils.  R.  36 ;  Bloxton  v.  Pye,  2  Wils.  R.  309. 
The  first  statute  in  Virginia  relating  to 
gaming  was  passed  in  February  1727.  4 
Hen.  Stat.  214.  This  statute  was  mainly  a 
transcript  of  9  Ann,  ch.  14,  above  referred 
to.  There  was,  however,  for  the  construc- 
tion of  the  word  games,  or  playing  or  bet- 
ting at  games,  no  prior  statute  in  Virginia, 
as  there  was  in  England,  that  could  be  re- 
ferred to  to  illustrate  the  meaning  of  this 
language.  Hence  the  assembly  found  it 
necessary  to  pass  the  second  statute  in  Vir- 
ginia, in  1740.  5  Hen.  Stat.  102.  It  recites 
that  the  former  act  of  1727  had  been  con- 
strued not  to  extend  to  horse  racing  and 
cock  fighting,  which  had  been  found  to 
produce  as  great  mischiefs  as  any  of  the 
games  in  said  act  mentioned,  and  there- 
fore it  enacted,  as  in  the  former  act,  that 
all  promises,  agreements,  mortgages,  se- 
curities Ac,  where  the  consideration  was 
money  won,  laid  or  betted  at  horse  races, 
cock  fights  or  any  other  sports  or  pastimes, 
or  any  wager  whatsoever,  should  be  void" 
&c.  &c, ;  adopted  pretty  much  the  very  same 
xnro visions  in  regard  to  these  sports  and 
pastimes    as  in    regard    to  gaming  in  the 


former  statute.  These  provisions  in  both 
statutes  related  only  to  civil  rights  and 
civil    remedies,    without    at    all    a£fecting 

gaming  as  a   criminal  offence.     For 
596      the  first  time,  gaming  *was  made  an 

offence  in  Virginia  by  the  4th  section 
of  this  act  of  1740,  which   prohibited   gam- 
ing at  ordinaries ;  and    inflicted  a  penalty 
on  ordinary  keepers  for  permitting  ganiing 
at  their  ordinaries.     In  the  revision  of  the 
laws   in  1748,  both  of  the  preceding  acts  of 
1727  and  1740  were  embodied  in  one  act;  and 
that   act    vacates    promises,     agreennents, 
mortgages    Ac,    where  the    consideration 
was  ^^  money  or  other  valuable  thing    laid 
or  betted    at    cards,    dice,    tables,    tennis, 
bowls,  or  any  other  game  or  games  what- 
soever, or  at  any  horse  race,  cock  fighting 
or  any  other  sport  or  pastime,   or   on   any 
wager   whatsoever."    It   will   be  observed 
that   as   well   in   this  statute  as  in  that  of 
1740,  horse   racing  was  not  included  in  the 
list   enumerated  as   gaming;  but  is  added 
in  a  list  seemingly  distinct  from  the  former 
list,  and  denominated    sports    or  pastimes. 
A  provision  was  made  in  the  5th  section  of 
this  act  of  1748,  against  the  offence  of  gam- 
ing at  ordinaries  or  other  public   places; 
and    it  enacted   that  '  *any  person  playing 
in    an  ordinary,   race  field  or  other  public 
place,    at  any  game  or  games  whatsoever, 
except  billiards,  bowls,  backgammon,  chess, 
or   drafts ;  or  who  shall  bet  on  the  side  or 
hands  of  such  as  do  game,  every  person  on 
conviction  thereof,"  in  the  mode  prescribed, 
should  be  liable   to  certain  penalties.     The 
offence     of    ordinary     keepers    permitting 
gaming,  was  also   re-enacted;  and  justices 
were   subjected  to  penalties  for  neglecting 
to  put  the  act    in  force ;   and   punishments 
inflicted  upon  cheats  Ac.    In  1792,  (1  St.  at 
large  N.  S.  106,)  there   was  a  re-enactment 
of  the  provisions  in  the  same  language  as 
to  the  enumerated  list  of  acts  designated  as 
gaming,  and  as  to  horse    races    and   other 
sports  or  pastimes ;  and  so  again  in  the  re- 
visal  of  1819,  1  Rev.  Code,  ch.  147,  vacating 
all  contracts  Ac.  made   upon  consideration 
of  games,  and  sports  or  pastimes,    and  any 
wager   whatsoever,   as  in  the  former  laws: 
And  in    regard  to  the  criminal   offence  of 

gaming  at  ordinaries  and  other  public 
597      places,     retaining     the    very    *same 

language,  (so  far  as  is  pertinent  to 
the  offence,)  as  that  which  was  used  in 
regard  to  the  same  offence  in  the  statute  of 
1748;  and  which  was  used  in  the  former 
revisals. 

Now  it  is  remarkable  in  the  same  laws  re- 
lating both  to  civil  consequences  of  gam- 
ing, or  contracts  founded  on  gaming 
considerations,  the  laws  take  the  amplest 
scope  of  expref>sion  embracing  what  is  de- 
nominated games  or  gaming,  sports  or  pas- 
times, and  all  wagers  whatsoever,  vacating 
all  contracts  upon  considerations  arising 
out  of  such  acts :  Nevertheless  the  phraseol- 
ogy of  those  clauses  which  treat  of  gaming 
criminaliter,  as  offences,  the  language  is 
much  more  circumscribed.  The  clause  re* 
spec  ting  gaming  at  ordinaries  and  other 
public   places,   dropped  horse  racing,  cock 
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fighting-  or  other  sport  or  pastime,  **or  any 
wager  whatsoever,"  which  had  been  in- 
cluded in  the  civil  provisions  enacted  in  the 
same  law;  and  enacted  that  if  any  person 
shall  at  any  time  play  in  an  ordinary,  race 
field,  or  any  public  place,  at  any  game  or 
games  whatsoever,  except  bowls,  backgam- 
mon, Ac, ,  or  shall  bet  on  the  sides  or  hands 
of  such  as  do  game,  every  person  upon  con- 
viction thereof,  &c.,  shall  be  subjected  to  a 
penalty  denounced.  This  omission  of  what 
the  statute  had  in  preceding  clauses  under 
the  denomination  of  sports  and  pastimes, 
and  seemingly  distinguished  by  the  legis- 
lature from  what  was  denominated  gaming, 
and  the  omission  of  the  comprehensive 
word  **  wagers"  generally,  does  seem  to  be 
very  significant  of  an  intention  not  to  in- 
clude the  two  latter  classes  of  cases  within 
the  games  or  gaming  to  be  treated  crimi- 
naliter.  In  the  following  section  (the  6th 
section)  147,  revisal  of  1819,  which  inflicts 
a  penalty  for  winning  or  losing  more  than 
20  dollars  at  any  time  within  twenty-four 
hours,  the  language  is  'Splaying  or  betting 
at  any  game,"  (not  at  any  sport  or  pas- 
time, )  with  an  enlargement  by  the    words, 

"or  wager   whatsoever,"    which   last 
596      words  were  *omitted  in  the  preceding 

section  as  has  just  been  noticed.    What 
may   be   the  effect,  within  the  6th  section, 
of  a  wager  upon  a  horse  race,  is  not  within 
the  scope  of  an  enquiry  confined  to  the  5th 
section  of  chap.  10,  in  the  act  of  1847-8,  by 
the   question    which    is   adjourned   to  this 
Court  by  the  Judge  below.    It  seems   also 
not    to  be  without  much  significance,    that 
the  legislature  in  the  very  clause  now  under 
consideration,    in  describing  public   places 
where    the    gaming   was    made    offensive, 
should  mention  a  race  field  as  one  of  them. 
For  if  horse  racing  was  one  of  the  species 
of  the  games  which  were  made  criminally 
offensive,  no  public  race  field  could  legally 
be   contemplated  as   having   existence.     It 
would  have  been  as  inappropriate  as  to  have 
spoken    in    a    law    as   to   gaming  or  other 
ofiPence  in  a  billiard  room  during  that^period 
when  the  law  had  entirely  forbidden  billiard 
tables  to  be  kept  or  billiards   to  be   played. 
The   whole    history    of  our  legislation   in 
regard  to  the  subject  of  gaming,  and   the 
uniform    peculiarity    of    the   language   in 
which  that  legislation  has  been  expressed, 
seem    most  strongly  to  discriminate  horse 
racing   or  other  sport  or  pastime  from  the 
gaming  which  was  made  criminal ;  and   to 
exclude  it  from  the  operation   of  this   sec- 
tion  of  the  law.     In   confirmation  of  this 
construction  of  the   law,  comes  the  history 
of  this  Commonwealth  for  more  than  a  cen- 
tury   since   the  law   was  passed  making  it 
penal  to  play  at  any  game  in  an   ordinary, 
race   field   or  any  other  public  place.     No 
sport  or  pastime  has,  during  all  that  time, 
been  more  favourably  and  more  extensively 
indulged  by   all   ranks  and  professions  of 
socie^    in  Virginia  than  horse  racing.     It 
seems  to  have  been  universally  regarded  as 
a  licensed  amusement  to  all  classes ;  which 
none  in  former  times  more  encouraged  than 
-those  holding  official   stations,   the  obliga- 


tions of  which  would  have  constrained  them 
to  have  enforced  the  denunciations  of  the 
law    against    the  amusements  which  they 

were  patronizing  and  enjoying,  if  the 
599      same    had    been    illegal.    *It    would 

seem  most  wonderful  if  the  terrors  of 
this  law  had  remained  latent  so  long,  ever^ 
since  1740,  under  the  construction  of  it  sup- 
posed or  doubted  upon  this  record,  and  now 
to  be  roused  into  activity  in  the  year  1850. 
This  Court  responds  to  the  first. question 
adjourned,  that  betting  on  a  horse  race  is 
not  within  the  meaning  of  the  5th  section  of 
the  10th  chapter  of  the  act  passed  March 
14th,  1848,  entitled  an  act  to  reduce  into  one 
the  several  acts  concerning  crimes  and 
punishments  and  proceedings  in  criminal 
cases.  The  decision  upon  this  point  in  the 
case  renders  it  unnecessary,  upon  this  rec- 
ord, with  the  special  verdict  found  therein, 
to  answer  the  second  question  which  has 
been  adjourned.:  because  it  appears  that 
the  losing  or  winning  in  the  present  case 
in  any  of  the  bets  charged  in  the  present- 
ment, was  not  of  a  sum,  or  anything  of 
greater  value  than  20  dollars.  And  more- 
over, that  any  answer  to  the  third,  fourth 
and  fifth  questions  is  rendered  unnecessary 
in  this  case,  after  the  decision  of  this  Court 
hereinbefore  given  upon  the  first  question. 
And  in  regard  to  the  last  question  adjourned, 
it  is  considered  by  this  Court  that  judgment 
should  be  entered  for  the  defendants: 
Which  is  ordered  to  be  certified. 
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*Bell  V.  The  Commonwealth. 

December  Term,  1851. 


I.  IndlctaientA*— For  What  Defects  Court  Will  Qttssh.t 

—In  prosecution  for  felonies  and  other  serious 
oifences,  the  Court  will  not  on  tbe  motion  of  tbe 
prisoner  quash  tbe  indictment,  unless  where  tbe 
Ck>art  bas  no  jurisdiction  :  where  no  indictable 
offence  is  charged  ;  or  where  there  is  some  other 
sabstantial  and  material  defect  In  otber  cases 
he  will  be  left  to  bis  demurrer,  motion  In  arrest 
of  Judgment,  or  writ  of  error. 

a.  Same*— Surpiusase.— Qn.SBB.  If  tbe  sutement  in 
tbe  commencement  of  tbe  indictment,  of  tbe 
name  of  tbe  Court  and  tbe  term  at  wbicb  tbe  in- 
dictment was  found,  is  not  surplusage.  If  not 
surplusage  it  is  useless. 

3.  Same*— Lasing  Venue— Case  at  Bar.— Where  tbe 
indictment  in  tbe  caption  names  one  county  and 
in  tbe  body  of  it  speaks  of  tbe  defendant  as  of 
another  county,  tbe  cbargingr  tbe  offence  to  have 
been  committed  in  tbe  county  aforesaid,  is  error, 
it  not  beiuff  alleged  with  sufDclent  certainty  that 

*liidlctmeiits.— On  all  matters  pertaining  to  indict- 
ments, see  monographic  note  on  "Indictments, 
Informations  and  Presentments"  appended  to 
Boyle  ▼.  Com.,  14  Qratt.  674. 

tSame-Por  What  Defects  tbe  Court  WUl  Quash.— 
In  Huff  v.  Com..  14  Gratt  648,  it  was  held  that, 
because  tbe  presentment  in  that  case  did  not 
charge  any  offence,  tbe  lower  court  erred  in  over- 
ruling tbe  motion  to  quasb  it :  and,  for  that  error, 
the  judgment  was  reversed  and  tbe  presentment 
quashed,  the  count  citing  tbe  principal  case  as  au- 
thority for  its  holding. 
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the  offence  was  committed  in  the  county  in  wliicli 
the  indictment  was  found. 
4.  Statute— Dlscbarg«  of  Prtjooer  — 'Two  Terms"— 
Iatorpr«tatl(m4— A  prisoner  beinir  sent  on  for  fur- 
ther trial  by  an  ezamlninff  Ck>urt,  which  sat  during 
the  session  of  the  Circuit  court  to  which  he  is 
sent  for  further  trial,  that  term  of  the  Circuit 
court  is  not  one  of  the  two  at  which  the  statute 
directs  that  he  shall  he  indicted,  or  that  he  shall 
be  discharged  from  imprisonment 

Alonzo  G.  Bell  was  indicted  in  the  Cir- 
cuit court  of  Campbell  county,  for  stealing 
a  horse.  When  brought  to  the  bar.  before 
pleading  he  moved  the  Court  to  quash  the 
indictment,  on  two  grounds.  1st.  Because 
the  caption  of  the  indictment  recites  the 
Court  as  *4he  Circuit  Superior  court  of  law 
and  chancery  for  Campbell  county,"  when 
in  fact  there  is  no  Court  in  the  Ciommon- 
wealth  bearing  that  title ;  the  true  name  of 
the  Court  being,  ''the  Circuit  court  of 
Campbell  county."  2d.  Because  the  in- 
dictment on  its  face  declares  that  it  was 
found  by  the  grand  jury  at  the  October 
term  of  the  Circuit  Superior  court  of  law 
and  chancery  holden  in  and  for  the  county 
of    Campbell    aforesaid,  in     the     year    of 

our  I^rd  one  thousand  eight  hundred 
601      *and  fifty ;  when  in  fact  no  such  Court 

was  then  held,  and  no  such  indictment 
was  found  at  the  October  term  1850,  of  the 
Circuit  court  of  Campbell  county. 

The  record  states  in  its  commencement, 
the  name  of  the  Court,  and  the  term,  cor- 
rectly ;  and  these  are  also  stated  correctly 
when  recording  the  fact  that  the  indictment 
was  found  against  the  prisoner.  But  in 
the  indictment  itself  the  errors  relied  on  as 
the  ground  of  the  motion  are  found ;  and 
an  inspection  of  the  record  of  the  Court  for 
the  October  term  1850,  shewed  that  no  in- 
dictment was  found  at  that  term  against 
Bell.  But  the  Court  overruled  the  motion 
and  the  prisoner  excepted. 

The  prisoner  then  offered  a  special  plea 
which  was  in  substance,  that  on  the  13th 
of  May  he  was  examined  before  the  County 
court  of  Campbell  for  the  supposed  felony 
in  the  indictment  mentioned,  and  was  re- 
manded for  trial  in  the  Circuit  Superior 
court  of  law  and  chancery  for  the  county  of 
Campbell.  That  said  Circuit  Superior  court 
was  in  session  on  the  said  13th  of  May  1850, 
when  the  prisoner  was  so  remanded,  and 
had  been  in  session  from  the  8th  day  of 
May,  and  continued  its  session  until  the  18th 
day  of  May,  1850.  That  the  next  term  of 
said  Court,  (its  name  having  been  changed 
in  the  meantime  to  ''The  Circuit  court  of 
the  county  of  Campbell, '  * )  was  commenced 
on  the  8th  day  of  October  1850,  and  con- 
tinued its  session  until  the  19th  of  October, 
when  it  again  adjourned  until  its  next  reg- 
ular term  in  May  1851.  And  that  the  pris- 
oner was  not  indicted  at  either  of  the  said 
terms  of  May  or  October  1850 ;  nor  did  the 
failure    to    indict    him  arise  from   any    of 

t5tatuto— Discharge  of  Prisoner  after  Two  Terms  of 
Court— What  Term  Not  Coanted.— See  foot-note  to 
Beirs  Case.  7  Oratt  046,  where  the  cases  citing  the 
principal  case  on  this  point  are  collected. 


the  causes  stated  in  the  statute ;  and  so  the 
prisoner  was  not  lawfully  indicted  for  said 
supposed  offence  set  out  in  the  indictment 
This  plea  the  Court  rejected ;  and  the  pris- 
oner again  excepted. 

The    prisoner    then    pleaded    '^not 
602      guilty"  and  upon  ♦his  trial  was  con- 
victed and  sentenced  to  two  years  and 
six  months  imprisonment  in  the  peniten- 
tiary. 

In  the  caption  of  the  indictment  the 
Court  is  stated  as  of  the  county  of  Camp- 
bell. It  then  proceeds  to  state  that  the 
grand  jury  for  the  county  aforesaid  pre- 
sent Alonzo  G.  Bell  late  of  the  county  of 
Roanoke,  in  the  State  of  Virginia,  and  at 
the  parish  of  Russell  and  in  the  county 
aforesaid ;    one  bay  mare  of  the  value   Ac. 

The  prisoner  applied  to  this  Court  at  its 
June  term  1851  for  a  writ  of  error  to  the 
judgment,  which  was  awarded. 

Irving,  for  the  prisoner. 
The  Attorney  General   for  the   Common- 
wealth. 

LEIGH,  J.,  delivered  the  opinion  of  the 
Court. 

Alonzo  G.  Bell  was  indicted  at  the  May 
term  1851  of  the  Circuit  court  of  CampbelC 
and  at  the  same  term  he  was  tried  and  con- 
victed. Before  a  jttry  was  empaneled  for 
his  trial,  he  moved  to  quash  the  indictment. 
This  motion  was  overruled,  and  he  excepted 
to  the  opinion  of  the  Court.  He  also  offered 
a  plea,  which  was  rejected,  and  he  again 
excepted  to  the  opinion  of  the  Court. 

At  the  last  term  of  this  Court,  he  applied 
for  a  writ  of  error.  The  record  then  before 
the  Court  did  not  shew  that  the  indictment 
had  been  been  found  by  the  grand  jury,  and 
a  writ  of  error  was  awarded.  A  full  record 
has  been  certified  to  this  Court,  from  which 
it  appears  that  the  indictment  was  found 
by  a  grand  jury  regularly  empaneled. 
And  we  are  now  to  enquire  whether  there 
is  any  error  in  the  proceedings  and  jadg- 
ment  in  the  Circuit  court. 

In  the  indictment  the  Court  is  styled  "The 
Circuit  Superior  court  of  law  and  chan- 
cery," and  it  is  stated  that  the  grand  jury 
was  empaneled  at  the  October 
603  *term  1850  of  the  Court ;  whereas  the 
true  style  of  the  Court  is,  the  Circnit 
court,  and  in  point  of  fact  the  grand  jnry 
which  found  the  indictment  was  empaneled 
at  the  May  term  1851  of  the  said  Court. 
And  it  is  insisted  by  the  prisoner's  counsel 
that  for  the  misdescription  of  the  Court,  and 
the  misstatement  as  to  the  term  at  which 
the  indictment  was  found,  in  the  indict- 
ment, the  Court  ought  to  have  quashed  the 
indictment.  And  to  sustain  this  position, 
the  Court  was  referred  to  passages  in  Stark. 
on  Cri.  Plead.  258,  and  Archb.  Plead,  and 
Ev.  in  criminal  cases  33.  The  paaaagtes 
cited  from  these  authors  apply  to  captions 
of  record  certified  to  the  Court  of  King's 
Bench  from  inferior  Courts,  and  point  out 
what  the  captions  of  such  certified  records 
ought  to  contain.  But  the  caption  in  the 
present  case  is  in  proper  form,  and  therefore 
these  authorities  do  not  apply  to  the   ques- 
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tion  under  consideration.  There  is  in  this 
case  nothing  wrong  in  the  caption,  and  the 
defects,  if  defects  there  be,  are  in  the  in- 
dictment alone.  Still  the  question  remains 
whether  the  court  ought  to  have  quashed 
the  indictment  for  the  misnomer  of  the 
court  and  for  the  misstatement  of  the  term 
at    which    the   indictment  was  found. 

A  motion  to  quash  an  indictment  is  ad- 
dressed to  the  discretion  of  the  court,  and 
in  cases  of  felony  and  other  serious  offences, 
courts  when  the  motion  is  made  by  the  de- 
fendant, usually  refuse  to  quash,  unless 
upon  the  plainest  and  clearest  grounds,  but 
leave  the  party  to  a  demurrer,  or  motion  in 
arrest  of  judgment,  or  writ  of  error.  1  Chit. 
Or.  Law  246,  top  paging,  Phlla.  Kdi.  1819. 
And  the  cases  in  which  the  Court,  on  the 
motion  of  the  party  accused,  ought  to 
quash  are,  where  the  Court  has  no  jurisdic- 
tion ;  where  no  indictable  offence  is  charged ; 
or  where  there  is  some  other  substantial 
and  material  defect.  1  Chit.  Cr.  Law  248. 
Upon  this  authority,  we  are  of  opinion 
that  the  Circuit  court  rightly  refused  to 
quash  the  indictment  for  the  defects 
604  *above  mentioned,  f^or  these  defects 
shew  no  want  of  jurisdiction,  and  an 
indictable  offence  is  plainly  set  forth,  and 
the  defects  complained  of  are  merely  for- 
mal, not  affecting  in  the  least  the  guilt  or 
innocence  of  the  accused,  and  not  calcu- 
lated to  embarrass  him.  Indeed  they  are  so 
wholly  unconnected  with  the  charge,  that 
they  ought  perhaps  to  be  regarded  as  sur- 
plusage. We  have  looked  to  the  forms  of 
indictments  given  in  Starkie  on  Criminal 
Pleading ;  and  in  none  of  them  is  the  style 
of  the  Court,  or  the  term  of  the  Court  at 
which  the  indictment  was  found,  set  forth. 

And  the  setting  them  forth  in  this  indict- 
ment, if  it  be  not  surplusage  was  certainly 
useless,  and  for  the  insertion  of  useless 
matter  an  indictment  ought  not  to  be 
quashed. 

The  foots  set  forth  in  the  rejected  plea, 
were  before  this  Court  at  the  last  December 
term,  on  the  application  of  the  jnrisoner  for 
the  writ  of  habeas  corpus,  in  order  that  he 
might  be  discharged  by  reason  that  he  had 
not  been  indicted  within  two  terms  after 
he  had  been  remanded  to  the  Circuit  court 
to  be  tried.  On  that  occasion  after  ^reat 
consideration  this  Court  was  of  opinion 
that  two  terms,  such  as  the  law  contem- 
plates, had  not  elapsed;  and  that  the  pris- 
oner had  no  right  to  claim  his  discharge 
on  this  ground.  We  have  at  this  term  re- 
considered the  question,  and  we  have  come 
to  the  same  conclusion.  We  are  therefore 
of  opinion  that  the  matter  set  forth  in  the 
plea  was  no  ground  of  defence,  and  that 
the  Circuit  court   rightly  rejected  the  plea. 

But  there  is  a  defect  in  the  indictment, 
in  not  setting  forth  with  sufficient  certainty 
the  county  in  which  the  larceny  was  com- 
mitted, for  which  the  judgment  must  be 
reversed.  Campbell  county  is  mentioned  in 
the  caption,  and  in  the  body  of  the  indict- 
ment the  county  in  which  the  larceny  was 
committed  is  set  forth  in  the  following 
words,    ^*that  Alonzo  G.    Bell  late  of   the 


county  of  Roanoke  in  the  State  of  Virginia, 
labourer,    on  the   10th  day  of  March,. 

605  in  the  year  of  our  Lord  one  'thousand 
eight    hundred  and  fifty,    with  force 

and  arms  at  the  parish  of  Russell  and  in 
the  county  aforesaid.*'  So  that  two  coun- 
ties had  been  previously  mentioned  before 
the  county  in  which  the  larceny  was  com- 
mitted is  stated,  and  then  the  county  where 
the  larceny  was  committed  is  stated  by  the 
words  **in  the  county  aforesaid,"  without 
stating  to  which  of  the  previously  named 
counties  the  word  ** aforesaid"  had  refer- 
ence. This  manner  of  stating  the  county 
where  the  theft  was  committed,  is  insuffi- 
cient. 1  Chit.  Cr.  Law  160;  Archbold's 
Pleadings  and  Evidence  in  criminal  cases 
49;  2  Gabbett's  Cr.  Law  205;  1  Wms. 
Saund.  308,  n.  1.  According  to  some  of 
these  authorities,  the  word  **aforesaid" 
refers  to  the  county  last  before  named.  If 
this  be  the  correct  construction,  the  word 
**aforesaid"  referred  to  the  county  of  Roa- 
noke, and  then  the  Circuit  court  of  Campbell 
had  no  jurisdiction ;  and  according  to  a  part 
of  these  authorities,  it  is  uncertain  to 
which  of  the  counties  before  named  the 
word  referred ;  and  the  Court  cannot  say  in 
which  county  the  offence  was  committed. 
But  which  ever  of  these  may  be  the  true 
construction,  all  the  authorities  agree  that 
the  indictment  is  bad.  And  for  this  error 
the  judgment  must  be  reversed. 

The  judgment  was  as  follows: 

It  seems  to  the  Court  here,  that  there  is 
error  in  the  said  judgment  in  this,  that  it 
is  not  sufficiently  alleged  in  the  indictment 
that  the  stealing  of  the  mare  was  committed 
in  the  county  of  Campbell:  Wherefore  it  is 
considered  that  the  said  judgment  be  re- 
versed and  annulled.  And  this  Court 
proceeding  to  give  such  judgment  as  the 
Circuit  court  ought  to  have  rendered,  it  is 
further  considered  that  the  said  A.lon2o  G. 
Bell  go  quit  of  the  said  indictment.  And 
on  the  prayer  of  the  attorney  general  that 
the  said  Alonzo  G.  Bell  may  be  held  in 
custody  to  answer  a   good    and   suffi- 

606  cient     indictment    *to    be    exhibited 
against  him  in  the   Circuit  court    of 

;  Campbell,  for  the  felonious  stealing,  tak- 
'  ing  and  carrying  away  the  mare  in  the 
aforesaid  first  indictment  mentioned,  it  is 
ordered  accordingly,  unless  the  said  Alonzo 
G.  Bell  shall  be  discharged  by  the  said 
Circuit  court,  or  otherwise,  by  reason  that 
there  have  been  three  regular  terms  of  the 
said  Court  since  his  examination  without 
his  being  tried,  or  unless  he  shall  be  other- 
wise legally  entitled  to  be  discharged. 


Clore's  Case. 

December  Term,  1861. 
(Absent  Fieij>,  J.*) 

I.  Bzamlnlnir   Court— IrreffvlarltiM  —  Indlctmrat—  Bf« 

tectt— After  a  prisoner  has  been  tried  by  an  ex- 

*He  had  tried  the  caase  In  the  Circuit  court 
tEjunBlnlnir  Court— lrr«sttl«rltlcs-lndlctmeats—Bf« 

I  fact.— "It  is  well  settled  by  decisions  of  the  general 


691 


8  OR  ATT. 


Virginia  Rbports,  Annotatbd. 


607.608 


amininff  Court  and  remanded  for  farther  trial 
before  the  Circuit  court,  and  an  indictment  has 
been  found  asainst  him,  it  is  too  late  to  plead  in 
abatement  that,  or  more  to  quash  the  indictment 
because,  there  were  in^gnlaritles  in  his  examina- 
tion before  the  committing  magistrate. 

a.  Same^Record— Sufficiency.— If  it  may  be  fairly 
understood  from  the  record  of  the  examining 
Court  that  the  crime  for  which  the  prisoner  is  in- 
dicted is  the  offence  for  which  he  was  examined 
that  is  sufficient 

a.  Jurors— Bxdnslon— Right  of  Prlsooor  to  Bxoe|»t.t— 

QuMom,  If  the  setting  aside  a  person  caeiled  upon 
the  vefdre,  on  the  motion  of  the  attorney  for  the 
Commonwealth,  is  a  ground  of  exception  by  the 
prisoner. 

4.  Sumo— ChallMige— Scruplos  as  to  Capital  Pnnlsli- 
nwut.— Upon  a  trial  for  murder  a  venireman  when 
called,  states  that  he  has  conscientious  scruples 
about  the  propriety  of  capital  punishment,  and  is 
opposed  to  it:  and  being  asked  by  the  Common- 
wealth's attorney,  whether  if  the  testimony  in  the 
cause  proved  the  prisoner  to  be  guilty  of  murder 
in  the  first  degree,  he  would  convict  him  of  it,  re- 
plies. I  do  not  know.  He  is  properly  challenged 
for  cause  by  the  attorney,  and  set  aside  by  the 
Court 

8.  Saaw— Same— Oploloa  Poraied— CoBpeteacyl— Case 
at  Bar.— A  venireman  when  called  stated, 

607  "That  he  had  not  heard  any  *of  the  evidence 
nor  had  he  heard  any  report  of  it  from 
those  who  had  heard  it:  but  from  the  rumour 
of  the  neighborhood  he  had  formed  an  opinion 
which  was  at  the  time  he  spoke  existing  on  his 
mind,  and  which  he  should  stick  to.  unless  the 

court  made  under  the  former  laws,  that  the  war- 
rant of  commitment  formed  no  part  of  the  record; 
and  that  when  it  appeared  that  the  prisoner  had 
been  regularly  examined  for  the  same  offence  with 
which  he  was  indicted,  the  court  could  not  be  called 
upon  to  investigate  the  legality  of  the  commitment 
McCaul'sCase,  1  Va.  Cas.  271:  Murray's  Case,  2  Va. 
Cas.  604.  And  in  Clore'e  Case,  6  OraU.  606,  it  was  de- 
cided by  the  same  court  that  the  principle  of  the 
decisions  just  above  mentioned  is  not  at  all  varied 
because  of  the  subsequent  amendments  of  the  law 
in  the  Code,  relating  to  arrest  and  commitment; 
that  after  the  finding  of  the  grand  Jury  upon  the 
examinations  and  proofs  before  them,  charging  the 
accused  with  the  murder,  it  was  no  defence  in 
reason  or  in  law  to  the  prisoner,  that  there  had 
been  irregularities  in  his  commi  tment "  Wormeley 
V.  Com.,  10  Qratt  070.  To  the  same  effect  the  prin- 
cipal case  was  cited  in  Kemp  v.  Com.,  18  Oratt  975; 
Chahoon  V.  Com.,  20Oratt  761,  700,  TM;  fooUnoU  to 
Wormeley  v.  Com.,  10  Oratt  068.  See  also,  mono- 
graphic note  on  "Indictments,  Informations  and 
Presentments"  appended  to  Boyle  v.  Com.,  14  Gratt 

074. 
tJurors—Bxclttsion— Right  of  Prisoner  to  Bxcapt— 

See  what  is  said  in  foot-note  to  Montague  v.  Com.,  10 
Gratt  707,  on  this  point 

fJurors— Opinion  Porned— Competency.— On  this 
subject  the  principal  case  was  cited  in  Wormeley  v. 
Com.,  10 Gratt  087  (see  dilao,  foot-note  to  this  case); 
Jackson  v.  Com..  28  Gratt  919,  929, 983,  and  foot-note; 
foot-note  Xo  Shlnn  v.  Com.,  82  Oratt  901;  Lyles  v. 
Com.,  88  Va.  897, 13  S.  £.  Rep.  802;  Hall  v.  Com.,  89  Va. 
176. 16  8.  E.  Rep.  617;  SUte  v.  Baker,  83  W.  Va.  824. 
827, 10  S.  E.  Rep.  041,  042:  monographic  note  on 
"Juries"  appended  to  Chahoon  v.  Com.,  20 Gratt  788. 


evidence  should  turn  out  to  be  different  from 
what  rumour  had  reported  it  to  be.  That  he  had 
no  prejudice  nor  partiality  for  or  against  the 
prisoner,  and  believed  he  could  give  him  a  fair 
and  impartial  trial  according  to  the  evidence 
that  should  be  given  in. "  He  is  a  competent  juror, 
and  challenge  of  him  for  cause  by  the  prisoner, 
was  properly  overruled. 

In  the  Circnit  court  of  Madison  conntj  at 
its  May  term  1851,  Eklmund  Clore  was  in- 
dicted for  the  murder  of  Thomas  Carpenter. 
At  the  same  term  of  the  Court  he  offered 
two  pleas  in  abatement.  In  the  first  he 
alleged  that  he  was  committed  to  prison  by 
Thomas  A.  Grordon  Ksq.  a  justice  of  tfae 
peace  for  the  county  of  Madison,  without 
any  enquiry  or  examination  into  the  truth 
of  the  offence  wherewith  he  was  charg^ed  or 
for  which  he  was  committed.  In  the  sec- 
ond, he  alleged  that  the  offence  wherewith 
he  stood  charged  was  never  examined  into 
by  a  justice  of  the  peace  in  his  presence. 
The  Court  rejected  his  pleas. 

The  prisoner  then  moved  the  Court  to 
quash  the  indictment  in  consequence  of  the 
same  irregularity  of  proceeding  before 
the  committing  magistrate  as  set  forth  in 
the  pleas  in  abatement,  and  because  the 
prisoner  had  not  been  duly  examined  before 
a  Court  of  examination  upon  the  charge  of 
murder  set  forth  in  the  indictment.  And 
he  furthermore  moved  the  Court,  in  the 
event  of  refusing  to  quash  the  indictment, 
to  defer  all  further  proceedings  therein 
until  the  prisoner  should  be  regularly  com- 
mitted for  examination  by  a  justice  of  the 
peace  of  Madison  county,  upon  the  charge 
of  murder  set  forth  in  the  indictment,  and 
should  be  duly  examined  therefor  by  the 
proper  Court  of  examination  and  remanded 
to  this  Court  for  trial.  Upon  this  motion 
the  record  of  the  examining  Court  was  in- 
spected by  the  Court.     This  record  contains 

the  warrant  of  the  justice  to  arrest 
608      the    ^prisoner     for     the     murder    of 

Thomas  Carpenter;  and  the  mittimns 
of  the  same  justice  committing  the  prisoner 
to  the  jail  of  the  county  to  be  examined  for 
the  same  murder.  The  record  further  states, 
that  Eklmund  Clore  who  stands  charg^ed 
with  the  murder  of  Thomas  Carpenter,  was 
brought. to  the  bar  of  the  Court  in  custody 
Ac,  that  witnesses  were  sworn  and  ex- 
amined on  the  part  of  the  Commonwealth, 
that  the  arguments  of  counsel  were  heard. 
And  then  proceeds,  "On  consideration 
whereof  it  appears  to  the  Court  that  a 
felony  has  been  committed,  and  that  there 
is  probable  cause  to  charge  the  acctaaed 
therewith,  the  said  Edmund  Clore  ia  re- 
manded for  trial  in  the  Circuit  court  of  this 
county;  and  he  is  remanded  to  the  jail  of 
this  county  there  to  remain  till  the  sitting 
of  said  Circuit  court. ' '  The  Court  overruled 
the  motions.  To  the  several  opiniona  of 
the  Court,  1st.  In  rejecting  the  said  pleas ; 
2d.  In  refusing  to  quash  the  said  indict- 
ment; 3d.  In  refusing  to  defer  all  farther 
proceedings  at  present  upon  said  indict- 
ment, the  prisoner  excepted. 

Upon    the   trial   of   the   case  James    W. 
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Twjmati,  one  of  the  venire,  being  called 
and  sworn  stated,  *  'that  he  had  not  heard 
any  of  the  evidence,  nor  any  report  of  it, 
but  from  what  he  had  heard  spoken  of  the 
case  in  the  neigfhbourhood,  he  had  formed 
an  opinion  to  a  certain  extent.  The  Conrt 
asked  him  if  there  was  partiality  or  preju- 
dice on  his  mind  for  or  against  the  pris- 
oner ;  he  replied  that  he  could  not  say  there 
was  any,  but  if  any  it  was  in  favour  of  the 
prisoner. ' ' 

''Upon  further  interrogation  by  the  at- 
torney for  the  Commonwealth  the  venire- 
man stated,  that  he  had  conscientious 
scruples  about  the  propriety  of  capital  pun- 
ishment, and  was  opposed  to  it.  He  was 
then  asked  by  the  attorney  for  the  Com- 
monwealth, whether  if  the  testimony  in 
the  cause  proved  the  prisoner  to  be  guilty 
of  murder  in  the  first  degree  he  would  con- 
vict him  of  it.  He  replied  that  he 
did   not   know."    He   was  thereupon 

609  ^challenged    by   the  attorney  for  the 
Commonwealth    for    cause,    and    the 

challenge  was  sustained  by  the  Court.  To 
which  the  prisoner  excepted. 

Another  venireman,  Henry  Huffman, 
being  called  and  sworn  stated,  "that  he 
had  not  heard  any  of  the  evidence,  nor  had 
he  heard  any  report  of  it  from  those  who 
had  heard  it ;  but  from  the  rumour  of  the 
neighborhood  he  had  formed  an  opinion 
which  was  now  existing  upon  his  mind, 
and  which  he  should  stick  to,  unless  the 
evidence  should  turn  out  to  be  different 
from  what  rumour  had  reported  it  to  be. 
That  he  had  no  prejudice  nor  partiality  for 
or  against  the  prisoner,  and  believed  he 
could  give  him  a  fair  and  impartial  trial 
according  to  the  evidence  that  should  be 
given  in."  The  juror  was  objected  to  by 
the  prisoner  for  cause,  but  the  objection 
was  overruled  by  the  Court ;  and  the  pris- 
oner again  excepted. 

The  jury  found  the  prisoner  guilty  of 
murder  in  the  first  degree ;  when  he  moved 
the  Court  to  set  the  verdict  aside,  and  grant 
him  a  new  trial ;  but  the  Court  overruled 
the  motion;  and  having  spread  the  facts 
upon  the  record,  sentenced  the  prisoner  to 
be  hung.  Whereupon  he  applied  to  this 
Court  for  a  writ  of  error :  and  in  his  peti- 
tion stated  as  ground  of  error : 

1st.  The  rejection  by  the  Circuit  court  of 
both  and  each  of  his  pleas  in  abatement. 

2d.  The  refusal  of  the  Court  to  quash  the 
indictment  upon  the  grounds  stated  in  his 
motion. 

3d.  The  refusal  to  defer  proceedings  upon 
the  indictment. 

4th.  The  Court's  setting  aside  as  a  juror 
James  W.  Twyman. 

5th.  The  refusal  of  the  Court  to  set  aside 
as  a  juror  Henry  Huffman. 

6th.  The  refusal  of  the  Court  tp  set  aside 
the  verdict  and  award  a  new  trial. 

610  *The  facts   spread   upon  the  record 
are   not  stated  here,  because  they  do 

xiot  present  a  case  which  can  be  of  any  im- 
portance in  defining  what  constitutes  mur- 
der in  the  first  degree. 


William  Green,  for  the  prisoner. 

LOMAX,  J.,  delivered  the  opinion  of  the 
Court. 

The  three  first  grounds  of  error  alleged 
in  the  petition  of  the  prisoner  may  be  con- 
sidered together.    They  are, 

1st.  The  rejection  of  the  two  pleas  in 
abatement  that  were  tendered  by  the  pris- 
oner. 

2d.  The  refusal  of  the  Court  to  quash, 
upon  motion,  the  indictment,  upon  grounds, 
the  same  that  are  stated  in  the  pleas  in 
abatement,  with  an  additional  ground,  that 
the  prisoner  had  not  been  duly  examined 
before  a  Court  of  examination  upon  the 
charge  of  murder  set  forth  in  the  indict- 
ment. 

3d.  The  refusal  of  the  Court  to  defer  pro- 
ceedings upon  the  indictment,  in  the  event 
of  the  refusal  to  quash,  till  there  should  be 
a  regular  commitment  of  the  prisoner 
before  a  justice  and  a  due  examination  be- 
fore the  proper  Court  of  examination. 

The  objection  urged  in  this  defence  upon 
the  motion  to  quash,  because  the  prisoner 
had  not  been  duly  examined  before  an  ex- 
amining Court,  is  at  once  disposed  of  by 
reference  to  the  record  of  the  proceedings 
of  the  examining  Court,  which  was  sub- 
mitted to  the  inspection  of  the  Court,  and 
forms  a  part  of  the  record  in  the  case.  It 
is  stated  in  the  former,  that  "Edmund 
Clore  who  stands  charged  with  the  murder 
of  Thomas  Carpenter  was  brought' to  the 
bar  in  custody  Ac.  &c."  Now  although  in 
the  final  sentence  of  the  examining  Court 
he  is  not  remanded  for  trial  of  the  said 
murder,  yet  the  judgment  is  sufficiently 
certain,  when  it  is  therein  stated  that 
witnesses  had  been  examined  and 
611  *^the  arguments  of  counsel  heard, 
upon  consideration  whereof,  that  it 
appeared  to  the  Court  that  a  felony  had 
been  committed,  and  that  there  was  prob- 
able cause  to  charge  the  accused  therewith ; 
and  that  the  said  Edmund  Clore  be  re- 
manded for  trial  Ac,  The  felony  can  fairly 
be  understood  only  to  have  reference  to  the 
murder,  wherewith  it  was  before  stated  he 
had  been  charged,  and  upon  which  charge 
the  examination  had  been  held. 

The  matters  embraced  in  the  pleas,  which 
were  the  same  matters  taken  as  grounds  for 
quashing  the  indictment,  besides  that  above 
noticed,  were  irregularities  alleged  to  have 
been  committed  by  the  justice  of  the  peace 
before  awarding  the  warrant  of  commit- 
ment. No  precedent  has  been  referred  to 
for  sustaining  either  a  plea  in  abatement 
or  a  motion  to  quash,  upon  the  ground  of 
such  irregfularities  in  the  initiatory  pro- 
ceedings of  the  justice,  which  are  designed 
merely  to  ascertain  that  there  is  a  degree 
of  suspicion  against  the  accused,  requiring 
that  he  should  be  held  in  custody  until  a 
more  solemn  examination  can  be  had  as  to 
the  probabilities  of  the  charge,  and  a  trial 
had  of  his  guilt  or  innocence.  Whatever 
inconveniences  he  may  complain  of  as  to 
the  examination,  or  want  of  examination 
before  the  justice,    they  can   have  no  relp- 
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vaticj  as  objections  to  the  indictment, 
which  has  given  the  sanction  of  the  grsLud 
inquest  of  the  county  to  the  charge  for 
which  the  justice  committed  him.  At  that 
stage  of  the  proceedings,  after  the  finding 
of  the  grand  jury  upon  the  examinations 
and  proofs  before  them,  charging  him  with 
the  murder,  what  defence  in  reason  or  in 
law,  can  or  ought  it  to  be  to  the  prisoner, 
that  the  justice  who  committed  him  for  the 
crime  with  which  the  grand  jury  have 
charged  him,  did  not  in  his  prior  examina- 
tion, examine  the  case  according  to  legal 
rules  of  evidence?  The  answer  to  that 
question  is  so  decisively  pronounced  in  the 
case  of  the  Commonwealth  v.  Murray, 

612  2  Va.  Cas.  504,  as  to  ^render  any  dis- 
cussion upon  the  subject  wholly  un- 
necessary. In  that  case  upon  a  motion  to 
quash  the  indictment,  among  other  grounds, 
upon  objection  taken  to  the  warrant  of 
commitment,  the  General  court  pronounced 
the  opinion,  ''that  even  if  the  warrant  of 
commitment  were  bad  in  the  particular  ad- 
verted to,  it  would  be  no  ground  to  quash 
the  indictment;  because  the  indictment 
charges  the  prisoner  with  an  offence  for 
which  he  had  been  jireviously  examined : 
And  whether  the  original  mittimus  was 
legal  or  not ;  yet  clearly,  after  he  had  been 
remanded  to  jail  by  the  examining  Court, 
his  second  commitment  was  entirely  regrx- 
lar."  The  principle  of  that  decision  is  not 
at  all  varied,  because  of  any  subsequent 
amendments  of  the  law  in  chap.  204,  Code 
of  1849,  relating  to  arrest,  commitment  and 
bail.  It  was  not  error,  therefore,  in  the 
refusal  of  the  Court  below  to  admit  the 
pleas,  or  in  the  refusal  to  quash  the  indict- 
ment, even  supposing  the  grounds  stated 
for  quashing  were  established  by  proper 
proofs,  whatever  might  be  in  such  cases 
the  proper  proofs ;  but  in  this  case  no  proof 
at  all  was  offered  to  sustain  the  grounds  or 
to  defer  the  proceedings,  as  was  asked  for 
upon  the  indictment. 

The  fourth  error  insisted  upon  is  the  set- 
ting aside  as  a  juror  James  M.  Twyman. 

When,  upon  the  Commonwealth's  chal- 
lenge, one  of  the  venire  is  erroneously  ex- 
cluded from  the  panel  of  the  jury,  the  effect 
upon  the  trial  is  materially  different  from 
that  produced  by  erroneously  overruling 
the  prisoner's  challenge  to  a  venireman. 
In  the  former  case  the  exclusion  of  a  par- 
ticular man  from  the  jury  does  not  throw 
any  obstacle  in  the  way  of  empaneling  an 
impartial  jury  of  qualified  jurors.  The 
effect  is  only  to  set  aside  one  alleged  to  be 
disqualified,  and  to  put  in  his  place  one 
that  is  qualified.  This  exclusion  and  sub- 
stitution can  in  no  wise  affect  the  fairness 
and  impartiality  of  the  trial;  because  the 
trial  is  still  had  before  a  jury  all  the  mem- 
bers of  which  are  free  from  exception. 

613  Kot  *so,    in   the  other  case.     Then  a 
disqualified  juror  is  imposed  upon  the 

accused.  He  has  not  been  tried  by  twelve 
qualified  jurors  as  the  law  entitled  him; 
and  the  disqualification  of  the  juror,  thus 
imposed  upon  him,  vitiates  the  verdict. 
Overruling   his   challenge,    therefore,    is  a 


just  ground  of  exception  on  his  part;  and 
he  is  allowed  to  complain  of  the  error,  be- 
cause he  has  thereby  been  aggrieved.  He 
has  not  been  tried  as  he  was  entitled  to  be, 
by  twelve  duly  qualified  jurors.  But  in 
the  other  case,  notwithstanding  the  exclu- 
sion complained  of  of  one  of  the  venire,  he 
has  had  all  that  any  prisoner  can  be  entitled 
to  demand,  a  fair  and  impartial  trial  before 
twelve  jurors,  free  from  all  exception.  And 
again  if  the  exclusion  of  the  venireman 
upon  the  Commonwealth's  challenge  be  a 
matter  of  exception  and  a  ground  of  error 
on  the  part  of  the  accused,  how  can  the 
supposed  wrong  that  the  error  has  infl.icted 
upon  him  be  repaired?  It  is  only  upon  re- 
versal of  the  judgment  to  award  a  new 
venire  facias;  not  that  he  may  have  the 
excluded  venireman  empaneled  on  his 
jury,  but  that  he  may  again  be  tried  by 
twelve  qualified  jurors :  in  other  words  that 
he  may  have  another  trial,  such  precisely 
in  all  respects,  as  that  fair  and  impartial 
trial  before  a  jury  free  from  exception,  that 
he  has  already  had.  Even  if  we  could  sup- 
pose that  the  law  entitles  him  in  any  sense 
to  an  election  of  his  jurors  out  of  the  panel 
of  the- venire,  so  that  the  Judge  ought  not 
arbitrarily  to  deprive  him  of  it,  yet  if  he 
has  enjoyed  the  benefit  of  the  great  object 
of  all  trials,  his  wrong  can  at  most  amount 
only  to  damnum  absque  injuria.  We  are 
strongly  disposed  to  think  that  the  exclu- 
sion of  a  venireman  upon  the  Common- 
wealth's challenge,  as  stated  in  this  record, 
ought  not  to  have  been  allowed  as  a  matter 
of  exception,  or  to  be  entertained  as  error. 
Henry's  Case,  4  Humphr.  R.  270,  (Tennes- 
see,) and  Arthur's  Case,  2  Dev.  R.  217,  (N. 
Carolina, )  are  strong  to  support  these  views 

of  the  Court.  The  remarks  made  by 
614      Henderson,  *Ch.    J.,    in  the  latter  of 

these  cases  are  exceedingly  forcible. 
But  was  there  any  error  in  excluding 
Twyman  from  the  jury?  This  venireman, 
'* being  called  and  sworn,  stated  that  he  had 
not  heard  any  of  the  evidence,  nor  any  re- 
port of  it;  but  from  what  he  had  heard 
spoken  of  in  the  case  in  the  neighbourhood, 
he  had  formed  an  opinion  to  a  certain  ex- 
tent." Thereupon  ''the  Court  asked  him 
if  there  was  partiality  or  prejudice  on  his 
mind  for  or  against  the  prisoner?  He  re- 
plied that  he  could  not  say  there  was  any, 
but  if  any,  it  was  in  favour  of  the  pris- 
oner." Now,  as  to  the  opinion  stated  upon 
this  examination,  this  Court  upon  the  prin- 
ciples herein  afterwards  stated,  does  not 
think  that  such  opinion  as  it  is  presented 
in  the  bill  of  exceptions,  could  furnish  a 
ground  for  the  Commonwealth's  challenge. 
But  the  interrogatory,  propounded  by  tiie 
Court,  seems  to  be  upon  a  matter  distinct 
from  the  formation  of  a  preconceived  opin- 
ion; it  is  in  regard  to  his  feelings.  It 
might  be  a  question  deserving  g^ve  con- 
sideration whether  any  degree  of  favonr  to- 
wards the  accused,  however  doubtfully  felt 
or  expressed,  ought  not  to  exclude  the  juror 
upon  the  Commonwealth's  challenge  from 
sitting  upon  the  jury;  because  if  it  should 
not,    the   correlative  challenge  on  the  part 
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of  the  prisoner,  because  of  a  prejudice 
similarly  felt,  might  be  forestalled  in  all 
cases  hereafter,  and  precluded  by  our  de- 
cision. That  point  is  therefore  waived,  to 
consider  another  ground  of  challenge  for 
cause  on  the  part  of  the  Commonwealth, 
npon  further  interrogation  by  the  Com- 
monwealth's attorney,  Twyman  *^  stated 
that  he  had  conscientious  scruples  about 
the  propriety  of  capital  punishment,  and 
was  opposed  to  it.  He  was  then  asked  by 
the  Commonwealth's  attorney  whether  if 
the  testimony  in  the  cause  proved  the  pris- 
oner to  be  guilty  of  murder  in  the  first  de- 
gree, he  would  convict  him  of  it ;  he  replied 
that  he  did  not  know.     He  was  there- 

615  upon  challenged    for  *cause    by    the 
Commonwealth,     and    the    challenge 

sustained.  No  case  has  been  found  in  the 
Knglish  books,  deciding  the  question  upon 
this  last  mentioned  matter  of  conscientious 
scruples,  as  a  cause  of  challenge  for  the 
crown.  It  is  not  often  that  the  crown,  ac- 
cording to  the  English  practice  under  their 
statutes,  is  put  to  the  necessity  of  shewing 
cause  of  challenge.  The  postponement  of 
the  cause  of  challenge  and  setting  aside 
the  jurors  excepted  to  by  the  crown,  un- 
til the  panel  is  entirely  gone  through  with- 
out obtaining  a  qualified  jury  from  the 
rest  of  the  venire,  operates  generally,  per- 
haps in  all  cases,  as  a  sort  of  peremptory 
challenge  by  the  crown,  though  it  be  re- 
stricted to  challenge  for  cause  only.  In 
New  Hampshire  in  a  case  of  misdemeanor. 
Pierce  v.  State,  13  New  Hamp.  R.  555-6, 
and  in  Pennsylvania,  in  a  case  of  murder. 
Commonwealth  v.  L/isher,  17  Serg.  A  Rawle 
155;  such  cause  of  challenge,  independent 
of  statute,  has  been  allowed.  A  recent 
provision  in  a  statute  in  Virginia,  Code  of 
1849,  ch.  206,  {  8,  declares  that  **any  per- 
son whose  opinions  are  such  as  to  prevent 
his  convicting  any  one  of  an  offence  pun- 
ishable with  death,  shall  not  be  allowed  to 
serve  as  a  juror  on  a  trial  for  such  offence. ' ' 
Now  what  is  a  conscientious  scruple,  as 
spoken  of  by  the  venireman,  but  an  opin- 
ion, and  more  than  an  opinion.  For  it  is 
not  merely  a  speculation  established  in  the 
mind,  but  it  has  pierced  into  the  conscience 
and  fastened  itself  there,  as  a  scruple  to 
regulate  his  life  and  actions,  and  stirring 
opposition  to  the  propriety  of  capital  pun- 
ishments which  had  been  enacted  by  law. 
And  so  deeply  rooted  was  this  conscientious 
scruple  opposed  to  a  legal  punishment,  that 
he  did  not  know  whether  even  the  sacred- 
ness  of  the  oath  to  decide  in  his  verdict 
according  to  the  evidence,  could  overcome 
this  conscientious  scruple.  Was  this  opin- 
ion or  scruple  of  such  influence  as  to  **  pre- 
vent" him  from  "convicting  the  prisoner?" 
The  Court  could   not  know ;  and  the 

616  juror  himself,  ^according  to  his  ex- 
amination, did  not  know  that  the  evi- 
dence proving  murder  in  the  first  degree,  or 
his  loyalty,  or  the  obligations  of  the  oath 
to  find  according  to  evidence,  would  control 
or  overcome  the  influence  of  his  conscien- 
tious scruples.  Such  being  the  state  of  the 
juror's  mind,  it  was  most   proper  to  regard 


him  as  excluded  by  the  spirit  and  even  by 
the  terms  of  the  provision  of  the  act  re- 
ferred to,  from  serving  as  a  juror. 

The  5th  error  assigned  is  the  refusal  of 
the  Court  to  set  aside  as  a  juror  Henry 
Huffman. 

We  are  again  brought  to  the  considera- 
tion of  the  question  of  the  disqualification 
of  veniremen  to  be  sworn  as  jurors,  in  con- 
sequence of  their  preconceived  impressions 
or  opinions,  in  regard  to  the  crime  or  to 
the  accused  to  be  tried.  To  secure,  as  far 
as  possible,  the  impartiality  of  jurors,  such 
only  should  be  empaneled  as  will  strictly 
decide,  according  to  the  proofs  offered  at 
the  trial,  and  according  to  them  alone. 
Whatever  considerations  may  have  recom- 
mended juries  of  the  vicinage,  it  is,  if  it 
were  practicable,  desirable  that  the  men 
constituting  the  jury  should  never,  previ- 
ously to  the  trial,  have  heard  of  the  offence 
or  the  offender. 

When  the  venireman  is  called  before  the 
Court  and  offered  as  a  juror  it  seems  to  be 
a  fair  presumption  that  he  has  intelligence 
to  know  his  duty  and  integrit3'  to  perform 
it;  and  that  he  is  under  no  influences  im- 
pelling him  to  do  wrong.  That  presump- 
tion is  not  less  fair  and  reasonable  though 
it  should  be  deemed  proper  to  test  the  state 
of  his  mind  and  of  his  feelings  in  regard 
to  the  matter  to  be  tried  through  the  more 
searching  detection  of  an  examination  upon 
oath.  If  there  be  no  extraneous  proofs 
offered  as  in  this  case,  we  are  bound,  ac- 
cording to  every  principle  of  justice  and  of 
law,  to  credit  the  disclosures  which  he 
makes,  as  to  his  own  belief  of  the  state  of 
his  mind,  which  can  only  be  known  to 
himself;  and  not  to  disbelieve  an  unim- 
peached  witness,  made  a  witness,  not 
617  by  his  own  act  but  by  the  act  of  *the 
Court,  and  who  is  subjected  to  those 
sanctions  of  truth,  the  most  solemn  that 
can  be  applied  to  the  consciences  of  men. 
Where  no  positive  inconsistencies  appear  in 
his  examination,  suspicion  should  not  be 
indulged  in  unnecessarily  creating  them. 
At  the  same  time,  that  there  should  be  no 
overstrained  efforts  to  overlook  inconsist- 
encies, the  whole  of  the  examination  should 
receive  a  candid  and  a  reasonable  construc- 
tion. If  there  be  no  irreconcilable  incon- 
sistencies discovered,  then  there  is  a 
concurrence  of  presumption  and  of  testi- 
mony which  should  overrule  and  silence 
every  objection  to  the  qualification  of  the 
juror. 

When  therefore  the  juror  states,  as  he 
does  in  this  case,  '^  that  he  had  no  prejudice 
nor  partiality  for  or  against  the  prisoner ; 
and  he  believed  he  could  give  the  prisoner 
a  fair  and  impartial  trial  according  to  the 
evidence  that  should  be  given  in,"  we  are 
bound  so  far  to  regard  that  to  be  true, 
which  he  has  so  stated.  The  credit  paid  to 
that  statement  must  be  conclusive,  unless 
repelled  by  other  parts  of  the  examination, 
that  may  conflict  with  and  disprove  it.  Is 
there  any  such  conflicting  disclosure  made 
by  the  juror? 

He   states  "that  he  had  formed  an  opin- 
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ion."  It  is  not  expressly  stated  the  extent 
of  that  opinion :  whether  it  was  an  opinion 
extending  to  the  whole  case,  in  all  its  facts 
and  circumstances  as  it  would  be  expected 
to  be  submitted  to  the  jury  upon  the  trial, 
or  extendi n/;^  only  to  some  part  of  the  case : 
nor  does  he  expressly  describe  the  nature 
of  that  opinion,  in  the  power  and  influence 
that  it  would  be  likely  to  have  over  his 
judgment,  as  being  a  decided  or  substantial 
opinion :  nor  does  he  state  that  its  power 
and  influence,  whatever  they  might  be,  bad 
derived  any  adventitious  strength  from  the 
circumstance,  that  the  opinion  had  been 
expressed  to  others.  There  are  infinite 
shades  of  opinion  between  that  degree  in 
which  it  is  an  impression  too  slight  to 
restrain  the  free  exercise  of  the  judg- 

618  ment*when  called  to  a  graver  consid- 
eration  of  the  case ; '  and  that  degree 

amounting  to  a  deep  settled  conviction. 
When  it  is  stated  merely  that  an  opinion 
has  been  formed,  in  which  of  these  classes 
would  a  fair  presumption  place  that  opin- 
ion, in  its  operations  and  its  influence  upon 
the  judgment  of  a  man  who  swears,  not- 
withstanding the  formation  of  that  opinion, 
**he  believes  he  can  give  the  prisoner  a  fair 
and  impartial  trial,  according  to  the  evi- 
dence that  should  be  given  in?"  If  it  was 
of  the  latter  kind,  the  juror  must  have  been 
perjured  in  the  statement  which  he  makes 
of  his  impartiality,  or  infatuated  into  an 
unnatural  dullness,  in  the  statement  which 
he  makes  of  his  belief.  It  would  seem 
therefore  a  reasonable  presumption,  to  place 
the  opinion  alluded  to  in  the  former  class, 
and  thereby  give  consistency  to  this  sworn 
examination  m  all  its  parts :  and  moreover 
as  the  juror  felt  conscious  that,  notwith- 
standing the  opinion,  he  retained  the  power 
to  give  an  impartial  trial  to  the  case  made 
out  according  to  the  evidence  that  should 
be  given  in,  it  would  be  fair  to  presume 
that  the  opinion  was  limited  in  its  extent; 
or  was  based,  not  upon  the  facts  and  cir- 
cumstances which  the  trial  would  develope, 
but  upon  facts  and  circumstances  he  had 
heard  that  might  be  materially  different. 
So  that  the  opinion  could  not  be  regarded 
as  one  formed  of  the  true  case,  which  he 
may  not  yet  have  heard ;  and  as  to  which 
therefore  his  judgment  had  not  as  yet  been 
compromised. 

In  the  anxiety  of  the  Courts  to  select  im- 
partial and  upright  jurors,  a  test  has  been 
applied  to  ascertain  the  extent  and  nature 
of  the  preconceived  opinion,  by  ascertain- 
ing what  had  been  the  sources  of  the  in- 
formation which  had  given  birth  to  the 
opinion :  Not  that  a  decided  or  substantial 
opinion,  when  stated  to  be  decided  and 
substantial,  would  be  reduced  to  any  thing 
less,  in  the  consideration  of  the  Court,  ac- 
cording to  the  means  of  information. 

619  Such  an  opinion,  howsoever  ^formed, 
with  or  without  any  information,  will 

always  be  a  disqualification  of  a  juror.  But 
that  state  of  opinion  is  not  to  be  presumed, 
where  such  is  not  stated  to  be  the  case ;  for 
such  a  prejudication  of  the  criminality  of 
a  fellow  being  is  not  consistent  with  ordi- 


nary humanity,  and  is  regarded  as  offensive 
to  the  law.  But  where  the  nature  and  in- 
fluence and  extent  of  the  opinion  are  un- 
disclosed, the  test  alluded  to,  may  very 
properly  be  referred  to.  If  the  opinion  of 
the  juror  was  formed  upon  hearing  the  evi- 
dence upon  some  former  occasion,  it  would 
be  in  vain  to  believe  otherwise  than  that 
it  was  a  decided  and  substantial  opinion. 
He  had  had  the  facts  and  circumstances  of 
the  case,  the  credibility  of  the  testimony 
and  every  thin^  materially  tending  to  pro- 
duce a  fixed  judgment  in  the  case,  all  of 
them,  under  consideration,  and  the  decision 
in  which  they  resulted  in  his  own  mind 
would  not  be  likely  to  be  changed  upon  a 
repetition  of  the  same  proofs  at  the  trial 
upon  which  he  was  to  be  placed ;  nor  should 
the  preconceived  opinion  be  otherwise  re- 
garded, when  it  was  formed  upon  conver- 
sations with  the  prosecutor  or  the  witnesses, 
or  upon  reports  communicated  to  him  of 
what  had  been  testified  or  would  be  testified, 
and  a  full  credence  had  been  given  to  the 
statements,  through  whatever  channel  so 
made  to  him.  In  making  these  enquiries 
into  the  state  of  the  juror's  mind,  the  de- 
gree of  credence  which  he  reposed  in  the 
persons  from  whom,  or  through  whom,  he 
has  derived  the  information  leading  to  his 
decision,  is  also  a  consideration  which 
must  always  be  entitled  to  much  weight. 
But  in  the  present  case  the  juror  swears 
''that  he  had  not  heard  any  of  the  evidence; 
nor  had  he  heard  any  report  of  it  from  those 
who  had  heard  it ;  nor  does  he  say  that  he 
had  placed  any  credence  in  the  truth  of 
what  he  had  heard.  But  the  juror  may 
have  received  impressions  upon  his  mind 
by  means  much  less  authentic   than    those 

that  have   been   just  alluded  to.     He 
620      may  not  have  been  informed  or  *made 

up  his  opinion  upon  the  whole  case, 
but  upon  a  statement  of  what  might  be  en- 
titled to  be  regarded  by  him  as  a  material 
part  of  it.  He  may  be  ignorant  of  other 
parts  not  yet  disclosed  to  him.  His  mind 
may  not  have  been  exercised,  or  may  not 
have  had  the  opportunity  of  being  exer- 
cised, either  as  to  the  case  in  full,  or  the 
credibility  of  those  whence  his  information 
may  have  been  derived.  There  is  in  every 
bosom  an  irrepressible  casuistry,  ever  ready 
to  exercise  the  judgment  upon  every  repre- 
sentation of  criminality;  more  especially 
in  crimes  of  a  deep  atrocity,  such  as  homi- 
cide, which  seems  instinctively  to  rouse  all 
the  faculties  of  the  mind  and  tiie  sensitive- 
ness of  the  soul.  Upon  such  occasions  the 
minds  and  the  feelings  of  none  are  more 
apt  to  be  roused  into  the  formation  of  opin- 
ions upon  what  they  may  have  heard  that 
is  material  in  the  case,  than  those  who  are 
the  most  intelligent,  and  discreet  and  up- 
right, and,  at  the  same  time,  the  most 
discriminating ;  such  as  are  of  all  the  com- 
munity, the  most  fit  to  sit  in  trial  upon  the 
criminal.  They  may  upon  the  intelligence 
which  they  have  received,  have  formed 
opinions  on  the  case,  and  even  strong  ones, 
but  they  were  formed  upon  the  hypothesis 
of  the  case  as  it  was  presented  to  them.     If 
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tfaej  are  disqualified  as  jurors  then  those 
best  qualified  will  be  excluded  from  passings 
between  the  Commonwealth  and  the  pris- 
oner in  cases  where  vindication  of  guilt  or 
innocence  will  t>e  most  vital.  Courts  should 
be  careful  in  laying  down  rules  as  to  the 
qualification  of  jurors,  which  will  throw 
jury  trials  and  the  administration  of  crim- 
inal justice,  into  the  hands  of  the  most 
senseless  and  ignorant  and  least  competent 
to  pronounce  a  just  and  legal  verdict.  A 
hypothetical  opinion,  though  it  may  be  a 
strong  one,  and  upon  whatever  information 
formed,  unless  it  be  such  as  overpowers  the 
mind  with  conviction,  has  never  been  con- 
sidered as  a  disqualification.  I  say,  unless 
it    overpowers   the  mind  with  convic- 

621  tion,    because   there   may  *be   cases, 
as  where  the  opinion  has  been  formed 

upon  listening  to  the  evidence  .in  the  case 
upon  another  occasion ;  and  there  it  would 
be  vain  to  treat  it  as  hypothetical.  But 
when  it  is  ascertained,  either  by  the  ex- 
press declaration  of  the  juror  or  by  palpable 
implication  from  his  examination,  that  the 
opinion  is  only  hypothetical  upon  the  truth 
of  the  matters  which  he  has  heard,  (less 
authentic  than  such  as  has  just  been  re- 
ferred to,)  then  the  juror  is  to  be  deemed 
not  unfitted  for  the  rendering  a  fair  and 
impartial  verdict.  When  the  juror  swears 
himself  free  from  prejudice  or  partiality, 
and  that  he  can  give  the  prisoner  a  fair 
and  impartial  trial,  is  it  an  unreasonable 
presumption  that  the  opinion  he  has  formed, 
to  whatever  extent  or  in  whatever  degree, 
is  no  more  than  a  hypothetical  opinion? 

We  would  not  at  all  events  be  warranted 
in  presuming  more  in  this  case,  when  it  is 
stated  in  the  examination  of  the  juror  '*but 
from  the  rumour  of  the  neighbours,  he  had 
formed  an  opinion."  In  Armistead's  Case, 
11  Leigh  657,  it  was  held  that  '*  generally 
opinions  founded  on  hearsay  or  common 
reports  in  the  country  ought  to  be  regarded 
as  hypothetical,  or  so  slight  as  not  to  dis- 
qualify the  person  entertaining  them;  un- 
less upon  further  examination,  it  should 
appear  that  this  was  not  the  true  state  of 
the  juror's  mind ;  -but  that  he  had  been  so 
inconsiderate  and  unjust,  as  upon  insuffi- 
cient evidence  or  no  evidence  at  all,  to  have 
prejudiced  the  prisoner's  cause :  and  then 
he  is  doubly  unfit  to  be  trusted  with  it ! 
This  principle  was  afterwards  unanimously 
acted  upon  by  this  Court  in  the  case  of  Mc- 
Cune  A  others,  2  Rob.  R.  771. 

Nor  can  we  find  anything  in  the  further 
examination  of  the  juror  to  shew  that  the 
above  was  not  the  true  state  of  the  juror's 
mind.  The  presumption  that  the  opinion, 
founded  on  hearsay  or  common  report  of 
the  neighbourhood,  was  merely  a  hypo- 
thetical opinion,  is  not  repelled  by  the  dis- 
closure that  the  opinion    was  still  ex- 

622  isting  *upon  his  mind.     An    opinion 
'^regarded  as  hypothetical  or  slight," 

does  not  become  less  so  because  it  may  be 
existing  in  the  mind  for  six  or  seven 
months,  or  a  year,  or  for  any  period.  The 
continued  existence  of  impressions  upon 
the  mind  which  do  not  in  themselves  amount 


to  disqualification,  cannot  become  such  by 
reason  of  their  continuance  on  the  mind. 

Nor  is  it  repelled,  because  the  juror  in 
speaking  of  the  opinion  so  formed,  and 
such,  as  it  was  so  far  upon  the  matters 
above  noticed  to  be  considered,  said,  *  'which 
he  should  stick  to,  unless  the  evidence 
should  turn  out  to  be  different  from  what 
rumour  had  reported  it  to  be."  The  mind 
that  has  formed  an  opinion,  though  hypo- 
thetical or  slight,  cannot  be  expected  to 
relinquish  that  opinion,  if  upon  a  revision 
of  the  case,  with  better  lights  to  guide  the 
judgment,  the  facts  and  circumstances 
should  exactly  or  materially  correspond 
with  those  which  made  the  first  impression. 
The  judgment  is  not  on  that  account  less 
impartial  or  more  prejudiced,  because  the 
same  opinion  recurs  when  the  same  ele- 
ments are  presented  for  the  formation  of 
an  opinion  at  the  trial,  as  had  given  birth 
to  the 'first  opinion.  The  hypothesis  or 
slight  impression  resting  on  the  mind  may 
have  rested  there  without  any  prejudice  or 
partiality,  without  any  prejudication  ot  the 
weight  and  credibility  of  the  testimony  or 
the  inferences  to  be  deduced  from  the  facts 
and  circumstances  in  all  their  combination 
and  the  variety  of  views  of  which  they 
might  be  susceptible  in  the  proceedings  at 
the  trial.  Several  cases  have  occurred 
where  the  jurors,  entertaining  hypothetical 
opinions,  have  stated  that,  if  the  evidence 
should  correspond  with  what  they  had  pre- 
viously heard,  their  opinions  would  remain  : 
Nevertheless  they  have  not  been  held  to  be 
thereby  disqualified  on  the  ground  that 
they  would  adhere  or  stick  to  their  former 
opinion.  But  it  is  supposed  that  a  stronger 
obstinacy  of  opinion  is  expressed  when  the 
juror  savs  in  this  case  that  he  will 
623  stick  to  *his  previous  opinion,  unless 
the  evidence  should  turn  out  to  be 
different  from  what  it  had  t>een  reported  to  * 
be.  But  still  the  remark  even  in  this  shape, 
must  be  reasonably  understood  to  imply 
that  the  juror's  mind  was  not  made  up. 
For  in  the  form  in  which  the  declaration 
of  the  juror  is  stated,  it  is  fair  to  imply 
that  if,  e  contra,  the  evidence  should  be 
different,  he  would  adopt  an  opinion  con- 
formable with  the  testimony.  We  are  how- 
ever saved  the  necessity  of  considering 
critically  the  similar  import  of  the  two 
forms  of  expression.  For  in  the  case  of 
McCune  A  others  and  also  in  Moran's  Case, 
the  statements  made  by  the  jurors  as  to 
their  preconceived  opinions,  was  in  a  form 
of  expression  the  same,  or  similar  to  that 
in  the  examination  of  the  juror  in  that  re- 
spect in  the  present  case.  It  is  therefore 
considered  that  there  was  no  error  in  ad- 
mitting this  juror. 

The  6th  error  assigned  in  the  petition  is 
the  overruling  the  application  to  set  aside 
the  verdict  rendered  by  the  jury. 

On  what  ground  this  application  was 
made,  the  bill  of  exceptions  does  not  state, 
nor  was  any  particular  ground  stated  in 
the  argument  of  the  counsel  in  error.  In- 
deed none,  as  all  the  facts  appear  in  the 
bill  of  exceptions,  can  justly  be  stated  as  a 
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ground  for  such  application.  The  jury 
have  found  the  homicide  to  be  murder  in 
the  first  degree,  and  the  Court  pught  not 
but  upon  the  strongest  objections  to  disturb 
their  finding.  Every  fact  stated  by  the 
Judge  sustains  the  propriety  of  that  finding ; 
the  previous  grudge ;  the  previous  threaten- 
ings ;  the  express  malice ;  the  deliberation 
and  premeditation  with  which  the  deadly 
means  of  killing  were  provided  by  the  pris- 
oner; his  coming  with  these  deadly  means 
to  the  house  of  the  deceased,  and  his  insults 
offered  to  him  at  his  own  door,  as  if  to  ex- 
asperate the  deceased  to  an  attack  upon 
him,  to  justify  or  mitigate  the  killing  upon 
which  he  had  deliberated  and  premeditated ; 

these  all  shew  a  murder  which  upon 
624      the   finding   of   *thi8  jury  this  Court 

would  have  no  warrant  for  pronounc- 
ing to  be  less  than  murder  in  the  first  de- 
gree ;  no,  not  even  if  the  acts  of  the  deceased 
as  shewn  in  this  case,  under  that  resent- 
ment which  was  provoked  by  the  prisoner, 
could  be  regarded  as  an  assault  upon  the 
prisoner.  Upon  the  whole  record  the  Court 
can  discover  no  error  whatever  committed 
by  the  Court  below;  and  the  Judges  are 
unanimous  in  refusing  the  writ  of  error. 

ESTILL/,  J.,  concurred  in  the  opinion, 
except  on  the  first  ground  of  error  stated  in 
the  petition.  He  was  of  opinion  that  the 
rejection  of  the  special  pleas  in  abatement 
was  error,  on  account  of  which  the  writ  of 
error  should  be  awarded. 

Writ  of  error  refused. 


Erskine  v.  The  Com  men  wealth. 
Commonwealth  v.  Erskine. 

December  Term,  1861. 

I.  MallcloiM  Barnloir  of  Owner's  House  While  In  Pos- 
ses«lon  of  Aaotber~5tatttte.— Tbe  malicious  burn- 
InflT  by  the  owner,  of  a  house  on  his  own  land,  the 
house  belnff  then  In  the  lesral  occupancy  of  an- 
other, Is  a  violation  of  the  act  of  l847-«,  ch.  4,  S  7, 
p.W* 

a.  Malicious  Burnloir  of  Wheat— Statute.— The  mali- 
cioas  barnlnsr  of  wheat  threshed  from  the  straw 
is  not  a  violation  of  the  6th  section  of  the  same 
act. 

The  case  is  sufficiently  stated  in  the  opin- 
ion of  the  Court  delivered  by  Field,  J. 

The  defendant  was  indicted  in  the  Circuit 
court  of  Ohio  county  at  its  May  term 
1850,  for  felony.  The  indictment 
625  ^contains  seven  counts.  Upon  that 
indictment  he  was  tried  and  acquitted 
upon  the  3d  count.  He  was  found  guilty 
upon  the  other  six  counts,  as  to  which  the 
finding  of  the  jury  was  special ;  and  it  is 
upon  that  finding  that  the  questions  we  are 
called  upon  to  decide  arise.  The  verdict  of 
the  jury  is  in  these  words:  *'We  the  jury 
find  the  defendant  guilty  under  the  first 
and  fourth  counts  of  the   indictment,  pro- 

*The  provisions  of  the  6th  and  7th  sections  of  the 
act  are  given  in  the  opinion  of  the  Ck>urt 


vided  the  Court  shall  be  of  opinion  that  he 
can  rightfully  be  so  found  guilty  on  both 
or  either  of  the  said  counts^  under  evidence 
proving  that  the  out  house,  or  old  out  house, 
mentioned  or  described  in  the  said  counts, 
was  not  adjoining  any  dwelling  house,  nor 
under  the  roof  of  any,  nor  in  the  curtilage 
of  any,  but  was  in  the  field,  isolated,  sepa- 
rate and  apart  from  any  dwelling  honae; 
there  being  no  dwelling  house  on  the  farm 
at  all.  V/e  find  him  guilty  also  under  the 
second  and  seventh  counts  of  the  indict- 
ment, provided  the  Court  shall  be  of  opin- 
ion that  the  said  counts  or  either  of  them 
are  good  and  sufficient  in  law,  and  not  to 
be  disregarded  by  the  jury.  We  fttrther 
find  if  the  prisoner  can  be  convicted  and 
judgment  given  against  him  as  aforesaid, 
on  all  or  any  of  the  said  counts,  that  he  be 
fined  five  hundred  dollars,  and  imprisoned 
three  months  in  the  county  jail.  But  if  he 
cannot  be  so  rightfully  convicted,  and 
judgment  be  given  against  him  on  all  or 
any  of  the  said  counts,  then  we  find  him 
not  guilty  on  the  same.  We  further  find 
the  prisoner  guilty  of  the  fifth  and  sixth 
counts,  if  he  can  be  lawfully  convicted  un- 
der the  said  fifth  and  sixth  counts  of  a 
misdemeanor,  and  assess  his  fine  at  one 
hundred  and  twenty-five  dollars.  And  we 
find  the  prisoner  at  the  bar  not  guilty  upon 
the  third  count  of  the  said  indictment.'* 
Upon  the  verdict  as  to  the  1st,  2d,  4th  and 
7th  counts  of  the  indictment,  the  Court 
rendered  judgment  against  the  prisoner  for 
the  fine  and  imprisonment  so  ascertained 
by  the  jury.  Upon  the  verdict  of  tiie 
626  jury  as  to  the  fifth  *and  sixth  counts 
the  Circuit  court  adjourned  these 
questions  to  this  Court  for  decision : 

''1st.  Whether  the  Court  ought  to  give 
judgment  for  the  Commonwealth  as  for  a 
misdemeanor  upon  the  said  finding  of  the 
jury  upon  the  said  fifth  and  sixth  connts 
of  the  indictment ;  or  shall  arrest  the  same. 

'  '2d.  What  judgment  ought  to  be  given 
on  the  said  finding  upon  the  said  fifth  and 
sixth  counts.'* 

To  the  judgment  rendered  by  the  Circuit 
court  upon  the  verdict  upon  the  Ist,  2d,  4th 
and  7th  counts,  a  writ  of  error  has  been 
awarded  by  a  Judge  of  this  Court;  and 
thus  the  whole  case  comes  before  us.  Upon 
looking  into  this  record  we  are  clearly  of 
opinion  that  the  7th  count  is  good ;  and  this 
relieves  us  from  the  necessity  of  taking 
any  notice  of  the  1st,  2d  and  4th:  For 
whether  they  are  good  or  bad,  is  rendered 
wholly  immaterial  bv  the  finding^ of  the 
jury,  provided  the  7th  is  good.  The  7th 
count  of  the  indictment  charges  that  the 
said  John  Erskine  on  the  30th  day  of  Feb- 
ruary in  the  year  of  our  lK>rd  eighteen 
hundred  and  fifty,  between  the  hours  of  ten 
o'clock  in  the  night  of  the  same  day,  with 
force  and  arms  at  the  county  aforesaid,  one 
building  on  a  farm  of  the  said  John  Brskine 
situated  in  Ohio  county  aforesaid,  and 
which  was  then  and  there  in  the  occupation 
and  possession  of  one  Ely  Prettyman,  and 
of  the  value  of  sixty  dollars,  felon ioaaly 
and  maliciously  did  set  fire  to,  and  the  said 
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building  then  and  there  situate,  by  such 
firing  as  aforesaid,  leloniouslj  and  mali- 
ciously did  bum  and  consume,  against  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
Commonwealth . 

The  statute  under  which  this  indictment 
was  made,  is  the  7th  section  of  the  4th 
chapter  of  the  Criminal  Code,  in  the  Session 
Acts  of  1847-8,  p.  99.  After  specifying  in 
previous  sections,  dwelling  houses,  jails, 
prisons,  churches,  town  houses,  colleges, 
academies  and  other  buildings  erected 
for     public     use,     banking    houses, 

627  *ware  houses,  store  houses,  manufac- 
tories and  mills,  barns,   stables,  com 

houses  and  tobacco  houses,  the  7th  section 
provides  that  any  free  person  who  shall 
malicionsly  burn  any  building  whatsoever, 
not  mentioned  in  this  act,  if  the  value 
thereof  be  one  hundred  dollars  or  more, 
shall  be  punished  by  confinement  in  the 
penitentiary  for  not  less  than  three  nor 
more  than  ten  years.  And  if  the  value  be 
less  than  one  hundred  dollars,  by  confine- 
ment in  the  penitentiary  for  not  less  than 
one  nor  more  than  three  years,  or  in  the 
discretion  of  the  jury,  by  confinement  in 
the  jail  not  exceeding  twelve  months,  and 
by  fine  not  exceeding  five  hundred  dollars. 
The  house  in  question  appears  to  have  been 
situated  upon  the  farm  of  the  prisoner. 
But  it  was  at  the  time  of  being  burnt  in 
the  occupancy  and  possession  of  another 
man,  who  had  a  qualified  ownership  therein, 
and  therefore  the  burning  of  that  house 
maliciously  by  the  prisoner  was  a  violation 
of  the  said  7th  section,  and  renders  him 
liable  to  prosecution  and  punishment  under 
that  law.  We  are  therefore  of  opinion  that 
there  is  no  error  in  the  record  and  the  judg- 
ment is  to  be  affirmed. 

The  two  adjourned  questions  arise  upon 
the  special  finding  of  the  jury  upon  the  5th 
and  6th  counts  of  the  indictment.  The  5th 
count  charges  a  felonious,  wilful  and  ma- 
licious burning  at  night  of  a  large  quantity 
of  hay  and  wheat,  threshed  and  cleansed, 
of  the  value  of  165  dollars,  in  a  barn  situated 
on  a  tract  of  land  belonging  to  the  said 
John  Erskine,  but  then  in  the  occupancy 
and  possession  of  Ely  Prettyman.  The  6th 
count  charges  a  burning  at  night,  feloni- 
ously, wilfully  and  maliciously  165  bUshels 
of  wheat,  threshed  and  cleansed,  of  the 
value  of  160  dollars,  of  the  goods  and  chat- 
tels of  Ely  Prettyman,  in  a  building  situated 
on  a  tract  of  land  belonging  to  the  said 
Erskine  in  the  occupancy  and  possession  of 
Prettyman.  These  two  counts  were  based 
upon  the  6th  section  of  the  same  law 

628  which  makes  the  malicious  ^burning 
of  a  stack  of  wheat,  barley,  oats,  corn, 

or  other  grain,  or  any  stack  of  fodder,  straw 
or  hay,  felony.  But  as  the  wheat  and  hay 
charged  in  these  counts  to  have  been  burnt 
were  not  in  stacks,  the  burning  was  not  a 
felony  under  the  6th  section.  The  jury 
convicted  the  prisoner  not  of  the  felony, 
but  of  a  misdemeanor,  in  burning  the  wheat 
and  straw.  This  conviction  upon  an  in- 
dictment under   the   statute    for  punishing 


wilful  trespasses  might  have  been  proper; 
but  the  counts  above  referred  to  are  not 
good  under  that  statute.  We  are  therefore 
of  opinion  and  respond  in  answer  to  the 
questions  adjourned,  that  judgment  should 
not  be  entered  for  the  Commonwealth  upon 
the  finding  of  the  jury  upon  the  5th  and 
6th  counts  of  the  indictment ;  but  should 
be  arrested,  and  judgment  entered  thereon 
for  the  prisoner:  which  is  ordered  to  be 
certified,  Ac, 

Commonwealth  v.  Pickering. 

December  Term,  1861. 

Perjury — Indictaieiit  —  Averment — JarUdlction.*— An 

indictment  for  perjnry  must  shew  that  the  evl- 
dence  which  the  defendant  flrave  was  material. 
And  therefore  if  the  evidence  which  the  defendant 
ffave  before  the  ffrand  Jury  is  not  shewn  clearly 
on  the  face  of  the  Indictment  to  relate  to  an 
offence  committed  within  the  county,  the  indict- 
ment is  defective. 

This  was  an  indictment  for  perjury  in 
the  Circuit  court  of  Wirt  county  against 
Nelson  A.  Pickering.  The  defendant  de- 
murred to  the  indictment,  and  the  Circuit 
court  with  his  consent  adjourned  to  this 
Court  eight  questions.  Of  these  the  sixth 
was.  Does  the  materiality  of  the  defendant's 
evidence  given  before  the  grand  jury  suffi- 
ciently appear  in  the  indictment? 
629  *And  the  eighth  was,  What  judgment 
ought  to  be  rendered  in  this  case 
upon  the  demurrer  to  the  indictment? 

The  indictment  is  stated  in  the  opinion 
of  the  Court. 

The  Attomej*  General,  for  the  Common- 
wealth. 
Fisher,  for  the  defendant. 

LEIGH,  J.,  delivered  the  opinion  of  the 
Court. 

The  defendant  was  indicted  in  the  Circuit 
court  of  Wirt  for  perjury  in  giving  evidence 
to  the  grand  jury  empaneled  in  that  Court. 
The  defendant  demurred  to  the  indictment, 
and  upon  the  argument  of  the  demurrer, 
the  Court  adjourned  eight  questions  to  this 
Court. 

The  indictment  alleges  that  on   the 
day  of  1850,  a    grand    jury   was  sum- 

moned and  empaneled  for  the  county  of 
Wirt,  and  whilst  they  were  examining  and 
investigating  the  violations  of  the  laws  of 
the  Commonwealth  committed  within  the 
county,  the  defendant  appeared  in  open 
Court,  and  at  his  own   instance  was  sworn 

*PerJary— Indictment—Avenneiit   of   Jurisdiction.— 

The  principal  case  is  overruled  In  Fitch  v.  Com.,  92 
Va.  824.  24  S.  £.  Rep.  272,  which  holds  that,  under 
sec.  8998,  Code  1887,  it  is  now  unnecessary  to  set 
forth,  in  an  indictment  for  perjury,  the  facts  nec- 
essary to  show  the  jurisdiction  of  the  court  over 
the  case  upon  the  trial  whereof  the  alleged  perjury 
was  committed,  or  expressly  to  aver  it  See  mono- 
graphic not€  on  'Indictments,  Informations  and 
Presentments"  appended  to  Boyle  v.  Com.,  14  Oratt 
974. 
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by  the  Court  that  the  evidence  he  should 
give  to  the  grand  jury  should  be  the  truth, 
the  whole  truth  and  nothing  but  the  truth, 
the  Court  having  then  and  there  competent 
authority  to  administer  the  said  oath ;  and 
that  whilst  the  defendant  was  being  exam- 
ined by  the  grand  jury  it  then  and  there 
became  material  to  enquire  whether  Alfred 
Fought  Esq.,  (a  justice  of  the  peace  for 
the  Commonwealth  of  Virginia  in  and  for 
the  county  of  Wirt, )  was  present  and  was 
called  upon  to  suppress  a  iight  between  the 
defendant  and  one  John  Hickman ;  and  the 
defendant  being  sworn  as  aforesaid,  did 
then  and  there  in  the  said  county  before  the 
grand  jury,  falsely,  wilfully  and  corruptly 
depose,  swear  and  testify  that  Alfred 
Fought  Ksq.,  (a  Commonwealth's  justice  of 
peace  for  the  county  aforesaid,)  was  present 
and  was  called  to  suppress  a  fight  be- 

630  tween  *the  defendant  and  John  Hick- 
man,   and   that   Fought  did  then  and 

there  refuse  to  assist  in  quelling  the  said 
fight :  Whereas  the  said  Alfred  Fought  was 
not  present  at  the  time  and  place  the  said 
fight  took  place,  and  was  not  called  upon 
to  suppress  the  fight. 

We  shall  first  consider  the  question  which 
submits  to  us,  whether  the  materiality  of 
the  defendant's  evidence  given  before  the 
grand  jury  sufSciently  appears  in  the  in- 
dictment. The  criminal  jurisdiction  of  the 
Circuit  court  of  Wirt  was  limited  to  offences 
committed  in  the  county:  and  the  Court 
had  no  authority  to  swear  a  witness  to  give 
evidence  before  the  grand  jury  of  the  said 
Court  of  an  offence  committed  out  of  the 
county.  It  was  therefore  necessary  to  shew 
on  the  face  of  the  indictment  that  the 
offence  of  which  the  defendant  gave  evi- 
dence, was  committed  within  the  county: 
otherwise  it  would  not  appear  that  the 
Court  had  jurisdiction  of  the  offence,  and 
the  evidence  could  not  be  material,  as  no 
evidence  given  in  a  Court  having  no  juris- 
diction to  determine  the  case  can  be  mate- 
rial. This  indictment  does  not  allege  that 
the  offence  of  which  the  defendant  gave 
evidence  was  committed  within  the  county 
of  Wirt.  It  alleges  that  this  offence  was 
committed  at  the  time  and  place  at  which 
the  fight  took  place,  but  where  the  fight  took 
place  is  no  where  stated.  It  might  possibly 
have  taken  place  in  Wirt,  but  if  the  indict- 
ment shews  on  its  face  only  that  the  evi- 
dence might  have  been  material,  it  is  not 
sufficient:  it  must  shew  that  it  ^as  mate- 
rial. For  this  reason  we  are  of  opinion 
that  the  materiality  of  the  evidence  given 
by  the  defendant  does  not  sufficiently  ap- 
pear in  the  indictment. 

There  are  other  objections  to  this  indict- 
ment. It  does  not  appear  what  was  the 
question  the  grand  jury  was  examining 
into,  or  for  what  purpose  the  examination 
was  made.  We  may  conjecture  that  it  was 
made   to   ascertain     whether  Fought 

631  either  as  a  justice  or  ^individual  had 
been   guilty  of  a  neglect  of  duty,  but 

whether  as  magistrate  or  individual  we  can- 
not with  any  certainty  say.  He  is  in  the 
indictment    called    a    justice   of  the  peace. 


and  it  msLj  be  that  the  enquiry  was  whether 
he  as  a  justice  had  been  guilty  of  neglect 
of  duty ;  but  the  allegation  that  he  was  a 
justice  of  the  peace  is  made  in  such  a  man- 
ner that  it  does  not  certainly  appear  that 
he  was  a  justice  at  the  time  the  fight  took 
place.  If  he  was  proceeded  against  as  an 
individual,  the  indictment  is  defective  for 
not  shewing  that  he  had  been  called  on  by 
any  person  who  had  authority  to  call  upon 
him.  For  this  uncertainty  as  to  the  ques- 
tion before  the  jury,  the  indictment  may 
be  bad,  but  we  have  not  deemed  it  necessary 
to  examine  this  question  with  much  care, 
as  the  judgment  must  be  entered  for  the  de- 
fendant for  other  defects.  One  of  the 
Judges  however  is  decidedly  of  opinion, 
that  the  particular  enquiry  before  the  jury 
and  the  object  of  it,  ought  to  have  been  set 
out  in  the  indictment  in  order  that  the 
Court  might  see  whether  or  no  the  evidence 
of  the  defendant  was  material. 

In  answer  to  the  sixth  and  eighth  ques- 
tions adjourned,  this  Court  is  of  opinion 
and  doth  decide,  that  the  materiality  of  the 
evidence  given  by  the  defendant  to  the 
grand  jury  does  not  sufficiently  appear  in 
the  indictment ;  and  that  judgment  on  the 
demurrer  ought  to  be  entered  for  the  de- 
fendant. And  this  Court  does  not  deem  it 
necessary  to  decide  any  other  of  the  ques- 
tions adjourned :  Which  is  ordered  to  be 
certified  to  the  Circuit  court. 
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'Commonwealth  v.  Kelly. 
December  Term,  1851. 


I.  RoadA— User— Effect.— The  mere  user  of  a  road  by 
the  public  for  however  long  a  time,  will  not  con- 
stitute it  a  public  road. 

a.  Ssmo— PemlMlon  to  Pass  over— Regsrded  as 
Ucenee.— A  mere  permission  to  the  public,  by  the 
owner  of  land,  to  pass  over  a  road  upon  it.  is.  with- 
out more,  to  be  regarded  as  a  license;  and  revoca- 
ble at  the  pleasure  of  the  owner. 

3.  Same— Dedication— How  Accepted.*— A  road  dedi- 
cated to  the  public  must  be  accepted  by  the 
County  court  upon  its  records,  before  it  can  be  a 
public  road. 

4«  Same— When  Inferred  to  Be  Public— Case  at  Bar.— If 
a  County  court  lays  off  a  road  before  used.  Into 
precincts,  or  appoints  "an  overseer  or  surveyor 
for  It.  thereby  claiming  the  road  as  a  public  road: 
and  if  after  notice  of  such  claim  the  owner  of  the 
soil  permits  the  road  to  be  passed  over  for  any 
louflT  time  the  road  may  be  well  inferred  to  be  a 
public  road. 

The  case  is  sufficiently  stated  in  the  opin- 

*Roade— Dedication.— For  the  principles  srovemlnr 
this  question,  see  the  principal  case  died  in  fool-nsU 
to  Talbott  V.  R.  &  D.  R.  Co.,  81  Oratt.  886:  Taylor  v. 
Com..  29  Oratt.  796,  and  noU;  City  of  Richmond  r. 
Stokes,  81  Qratt.  716:  Harris  v.  Com.,  90 Oratt  888.  and 
noU\  Buntin  v.  Danville,  98  Va.  204.  M  S.  E.  Rep.  8»; 
Oaines  v.  Merryman.  96  Va.  668, 29  S.  E.  Repi  738:  Ball 
V.  Cox,  99  W.  Va.  409,  1  S.  E.  Rep.  675:  Boyd  v.  Wool- 
wine.  40  W.  Va.  887,  21  S.  E.  Rep.  1091;  Tates  v.  West 
Orafton,  88  W.  Va.  618.  11  S.  E.  Rep.  la  See  1  lOn. 
Inst  (4th  Ed.)  140:  9  Am.  &  Bng.  Enc  I^aw.  title 
"Dedication,"  20. 
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ion  of  the  Court  which  was  delivered   by 
Leigh,  J. 

At  the  Circuit  court  of  law  and  chancery 
held  for  the  county  of  Culpeper  on  the  4th 
of  June  1849,  John  P.  Kelly  was  indicted 
for  erecting  and  placing  a  gate  and  gate 
posts  across  a  public  road  and  highway  in 
the  county  of  Culpeper.  The  defendant 
pleaded  not  guilty ;  and  the  jury  rendered 
a  verdict  against  him. 

The  facts  proved  on    the  trial  were,   that 
there   was  no  record  establishing  the  road 
as  a  public    road    and    highway,    nor   was 
there  any  record   that    the    County    court 
regarded    the  road   as  a  public   one,  either 
by  laying  it  off  into  precincts,  by  appointing 
surveyors  of  it  or  otherwise :  on   the  con- 
trary, there  was  parol  evidence  which  proved 
that  no  surveyor  of  the  road  had  ever  been 
appointed,  and  that  the  road  had  never  been 
worked  upon  by  any  hands,   public  or  pri- 
vate,   but    on  one  occasion,  when  a  certain 
Staunton  Slaughter,  on  the  part  of  the  road 
which   run  through  his  land,  with  his  own 
hands  worked  on  the  road  at  a  steep 
633      hill  near  his  mill ;  and  ^placed   some 
saw  mill  slabs  in  a  wet  place  in    the 
road.    That  the  road  had  existed  for  forty  or 
fifty  years,  but  that  the  owners  of  the  soil 
through   which  It  was  conducted  down  to  a 
period  of  about  twenty -Hve  years  before  the 
obstruction  mentioned  in  the  indictment,  at 
their   will  and  pleasure,  changed  the  road ; 
but  that   there  had    been  no   such    change 
for  between  twenty   and   twenty-five  years 
before   the  obstruction    by    the  defendant. 
And  it  was  proved  that  there  was  no  reason 
to   believe  that  any  of  the  records  of   the 
County  court  of  Culpeper  had  been   lost  or 
destroyed.      This  being  the  evidence,   the 
defendant    asked     the     Court    to     instruct 
the  jury,  first,  that  they  ought  to  find  for  the 
defendant  on  account  of  the  absence  of  rec- 
ot^  evidence  that  the  road   had   been  ac- 
cepted   by    the    County    court   or    by    the 
county ;  2dly,  that  they  ought  to  find  for  the 
defendant,  unless   there   was  something  in 
the  evidence,  besides  the   mere  use  of    the 
road  by  individuals,  no  matter  how  general, 
to   satisfy  them  that  it  had  been  accepted 
by  the  County  court  or  by  the  county  as  a 
public   road ;  and  3dly,    that  they   ought  to 
find   for    the   defendant,  unless  they    were 
satisfied  by  the  evidence  that  the  road   had 
been   dedicated  by  the  owners  of  the  soil  to 
the  public  use  as  a  highway,  and  had  been 
accepted  as  a  highway  by  the  general  public 
of  the  county,    and  not  by  the  local  public 
only   of  a  small   neighbourhood   around  it. 
^he    Court    refused  to  give   these  instruc- 
tions; but  instructed  the  jury,  that  a  road 
to  become  a    highway    by    dedication   and 
long  use  must  have  been  accepted  by  com- 
petent authority;  of  which  dedication  and 
acceptance  they  were  to  judge  from  all  the 
circumstances  before  them.    The  defendant 
excepted   to  the  opinion    of  the  Court   for 
refusing  to  give  the  instructions  asked  for, 
a.nd    for  the  instruction  given  to  the  jury. 

At  first  the  Court  rendered  a  judgment 
a.£r3-i>i<>^  ^^^  defendant  for  the  fine  assessed 
SLgr^inst   him,    but    subsequently     on     the 


motion  of  the  defends^nt  to  award  him 

634  *a  new  trial,  set  aside  the  judgment 
and   adjourned    the    motion    to   this 

Court. 

The  question  adjourned  is  an  important 
one,  since  to  decide  it,  it  may  be  necessary 
to  consider  whether  from  user  alone  both 
a  dedication  and  acceptance  may  be  in- 
ferred. This  question  does  not  seem  to 
have  been  directly  submitted  to  this  Court ; 
nor  have  we  met  with  a  case  in  which  the 
question  has  been  before  the  Court  of  ap- 
peals. In  Brander  v.  The  Justices  of  Ches- 
terfield, 5  Call  548,  Judges  Tucker  and 
Roane  expressed  opinions  that  as  public 
roads  are  established  by  matter  of  record, 
matter  of  record  only  could  be  admitted  to 
prove  a  road  a  public  road ;  and  in  Clarke 
V.  Mayo,  4  Call  374,  Lyons,  J. ,  said  there 
could  be  no  public  road  unless  it  appeared 
of  record.  As  in  this  state  the  County 
courts  are  alone  authorized  to  establish 
public  roads,  we  would  have  considered 
these  opinions  as  settling  the  law,  but  for 
the  cases  decided  in  England  by  which 
roads  have  been  established  from  long  use. 

By  the  cases  to  which  we  have  alluded,  a 
road  may  become  a  public  one  by  reason  of 
a  dedication  of  a  right  of  passage  to  the 
public  by  the  owner  of  the  soil  and  an  ac- 
ceptance by  the  public.  But  a  dedication 
without  an  acceptance  will  not  establish  a 
public  road.  Best  on  Pres.  47  Law  Libr. 
133,  side  paging.  We  have  no  objection  to 
this  proposition :  it  is  indeed  sustained  by 
the  case  of  Clarke  v.  Mayo,  4  Call  374.  But 
the  cases  in  England  go  farther,  and  seem 
to  decide  that  from  mere  user  both  the 
dedication  and  acceptance  may  be  inferred ; 
as  if  a  man  open  his  land  so  that  the  public 
pass  over  it  continually,  after  a  very  few 
years  the  public  will  acquire  a  right  of 
way,  unless  some  act  be  done  to  shew  that 
he  intended  only  to  give  a  license  to  the 
public  to  pass  over  the  land  and  not  to  de- 
dicate a  right  of  way  to  the  public.  Best 
on  Pres.  47  Law  Libr.  133.  To  this  prop- 
osition we  cannot  give  our  assent,  and  from 
the  wide  difference  in  the  state  of  the 

635  *^two  countries,  we  do  not  think   that 
the  decisions  of   the  English    Courts 

ought  to  have  much  weight  with  the  Courts 
of  this  state  on  questions  upon  the  estab- 
lishment of  highways.  In  England  the 
price  of  land  is  high  and  owners  prohibit 
with  great  care  all  trespasses  upon  it.  And 
in  that  country  it  may  be  that  it  rarely 
happens  that  an  owner  permits  a  free  pas- 
sage over  his  land,  without  intending  to 
dedicate  it  as  a  road  to  the  public ;  and 
indeed,  if  a  man  with  a  knowledge  of  the 
decisions  of  the  Courts,  should  permit  a  free 
passage  over  his  land,  the  fair  inference 
would  be  that  he  intended  to  dedicate  it  as 
a  public  road.  In  this  country  the  price  of 
land  is  not  high ;  nor  do  owners  of  it  guard 
against  trespasses  on  it  with  the  same  care ; 
and  it  is  known  to  all  who  have  lived  in 
the  country,  that  until  a  recent  period, 
owners  frequently  permitted  roads  to  be 
opened  through  their  forests  and  other 
lands  not  in  cultivation   without  the   least 
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intention  of  dedicating^  these  roads  to  the 
public.  Many  roads  so  opened  remain  for 
long  periods,  and  indeed  they  are  not  often 
closed  until  the  owners  have  occasion  to 
cultivate  the  land  through  which  they  run. 
Even  in  England  there  must  be  an  inten- 
tion to  dedicate  the  road,  there  must  be  the 
animus  dedicandi,  of  which  the  use  is  the 
evidence  and  nothing  more.  Best  on  Pres. 
47  Law  Libr.  135.  And  there  the  use  may 
furnish  evidence,  for  aught  we  know,  of  an 
intention  to  dedicate.  A  permission  to  pass 
over  land  may  prove  an  intention  to  dedi- 
cate or  a  mere  license  revocable  at  the  will 
of  the  owner ;  and  we  think  that  the  mere 
permission  to  pass  over  land  ought  in  this 
state  to  be  regarded  as  a  license.  For  why 
shall  we  infer  that  an  individual  makes  a 
gift  of  his  property  to  the  public  from  an 
equivocal  act,  which  equally  proves  an  in- 
tention to  grant  a  mere  revocable  license? 
The  public  is  not  injured  by  this  view  of 
the  subject.  It  has  the  accommodation  of 
the  road  as  long  as  the  license  contin- 

636  ues,  and  after  *the  license  is  revoked, 
the  road  may  be  made  public   if  the 

public  convenience  requires  it,  by  making 
compensation  to  the  owner. 

It  is  clear  that  there  must  be  not  only  a 
dedication,  but  an  acceptance  of  the  road. 
What  is  an  acceptance?  Is  the  mere  pass- 
ing over  the  road  by  individuals  an  accept- 
ance? If  so  what  number  of  persons  pass- 
ing over  it  will  amount  to  an  acceptance — 
ten,  fifteen,  twenty,  or  what  number?  It 
is  obvious,  if  the  acceptance  depends  upon 
the  number  of  persons  passing  over  the 
road,  there  will  be  often  great  uncertainty, 
whether  the  road  be  public  or  not,  which 
may  give  rise  to  much  troublesome  litiga- 
tion. To  guard  against  this  uncertainty 
and  litigation,  the  right  of  acceptance 
ought  to  be  vested  in  some  public  body. 
An'i  we  think  that  by  the  laws  of  this 
state  this  right  is  vested  in  the  County 
courts.  They  alone  are  authorized  to  estab- 
lish public  roads,  and  they  are  to  see  that 
they  are  kept  in  repair.  If  we  are  right  in 
this  opinion,  the  acceptance  of  a  public  road 
must  be  by  record ;  for  the  County  courts 
can  speak  only  by  record.  We  do  not  mean 
that  there  must  be  a  formal  acceptance  en- 
tered on  the  records  of  the  Court.  Any 
entry  shewing  that  the  Court  regards  the 
road  as  a  highway  will  be  sufficient,  as 
laying  it  off  into  precincts  and  appointing 
surveyors  or  overseers  over  it  and  the  like. 

We  do  not  wish  to  be  understood  as  decid- 
ing that  a  road  may  not  become  a  public 
road  in  any  other  manner  than  by  the  for- 
mal proceeding  required  by  our  laws.  On 
the  contrary  we  are  of  opinion  that  if  the 
County  court  lays  off  a  road,  before  used, 
into  precincts,  or  appoints  an  overseer  or 
surveyor,  thereby  claiming  the  road  as  a 
public  one,  and  if  after  notice  of  such  claim 
the  owner  of  the  soil  permits  the  road  to 
be  passed  over  for  any  long  continuance, 
the  road  may  be  well  inferred  to  be  a  public 
one.  All  that  we  mean  to  say  is,  that  a 
mere  permission  to   pass  over  a  road 

637  is  *  with  out   more,    to  be   regarded  as 


a  license,  and  that  the  acceptance  of 
a  road  must  be  by  the  County  court  and 
proved  by  record. 

We  desire  it  to  be  understood  that  this 
opinion  applies  to  roads  in  the  country 
only,  and  not  to  streets  and  alleys  in  towns. 
As  to  them  the  acts  of  the  corporatioii 
officers  may  have  the  same  effect  as  the  acts 
of  the  County  courts.  Nor  is  tiiis  opinion 
to  apply  to  roads  laid  off  by  the  owner  of 
the  soil,  previous  to  a  sale  of  the  lands  in 
parcels  and  with  the  view  of  enhancing  the 
sale.  Such  roads,  though  not  public  toads, 
cannot  be  closed  by  the  owner  of  the  soil. 

The  judgment  of  the  Court  is:  This 
court  is  of  opinion  and  doth  decide  that  a 
new  trial  ought  to  be  awarded :  Which  is 
ordered  to  be  certified  to   the  Circuit  court 


Thompson  v.   The  Commonwealth. 

December  Term,  1861. 

I.  New  Trtal— After-Discovered  BvMeiioe-Natareet«- 

After-discovered  evidence,  in  order  to  afford  a 
proper  flrround  for  a  new  trial,  must  be  such  as 
reasonable  diligence  on  tbe  part  of  the  party 
offerlnsr  it.  could  not  bave  secured  at  the  former 
trial;  must  be  material  in  ita  object,  and  not 
merely  cumulative  and  corroborative  or  collat- 
eral; and  must  be  such  as  ouffht  to  be  decisive, 
and  productive,  on  another  trial,  of  an  opposite 
result  on  the  merits. 

9.  Same— SsaM.t— Where  the  sole  object  and  par> 
pose  of  the  new  evidence  is  to  discredit  a  witness 
on  the  opposite  side,  the  general  rule  is,  subject  to 
rare  exceptions,  to  refuse  anew  triaL 

3.  VeBlressan— UnqHSllfled— WtaeaO^|ectl«iTMtjBle.t 
—An  objection  to  a  venireman,  that  he  is  not  quail- 

*New  Trial—After-Discovered  Bvidenoe— What  Po«r 
Things  Most  Concur.— To  obtain  a  new  trial  on  the 
ffround  of  after-discovered  evidence,  four  thlnci 
are  necessary:  ist.  The  eTidence  must  have  been 
discovered  since  the  former  trial.  Snd.  It  mnst  be 
such  as  reasonable  diligence  on  the  part  of  the 
party  asking  it  could  not  have  secured  at  the  for- 
mer trial.  8rd.  It  must  be  material  in  its  object, 
and  not  merely  cumulative  and  corroborative,  or 
coUateraL  4th.  It  must  be  such  as  ouffht  to  produce, 
on  another  trial,  an  opposite  result  on  the  merits. 
For  this  proposition,  the  principal  case  was  cited  is 
Bacciflralupo  v.  Com.,  88  Oratt.  815;  Whitehnrst  v. 
Com..  79  Va.  561;  Field  v.  Com..  80  Va.  6M,  16  &  & 
Rep.  865;  OiUilan  v.  Ludin^rton,  6  W.  Va.  145;  Car- 
der v.  Bank  of  West  Virfflnia.  84  W.  Va.  41.  11S.S. 
Rep.  717;  SUte  v.  Hobbs,  37  W.  Va.  8M,  17  S.  E.  Sep. 
885;  foot-noU  to  Brown  v.  Speyers,  SO  GratL  9i: 
foot-note  to  St  John  v.  Alderson.  32  Oratt.  I4a  See 
also.  Bead  v.  Com.,  88  Gratt  924,  and  cases  collected 
in  foot-note  to  that  case. 

tSame— Seme.— Furthermore,  where  the  sole  ob- 
ject and  purpose  of  the  new  evidence  is  to  discredit 
a  witness  on  the  opposite  side,  the  ffeneral  rule  is, 
subject  to  rare  exceptions,  to  refuse  a  new  triaL 
QiUllan  V.  Ludluffton,  6  W.  Va.  145:  State  v.  Bet- 
sail.  11  W.  Va.  788:  Hall  v.  Lyons,  80  W.  Va.  4fl.  l  S. 
E.  Rep.  698;  Carder  v.  State  Bank.  84  W.  Va.  41.  II 
S.  E.  Rep.  717,  all  citluiT  the  principal  case. 

$Jaror»— Uaqaallfled— When  Objectlos  Too  Lste.— 
See  fo<ft-not§  to  Foindexter  v.  Com..  88  Oraa  TSa 
where  principal  case  is  cited. 
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fled  according  to  law,  comes  too  late  after  lie  is 
sworn  to  try  tlie  Issue. 

4.  New    Trial— SeparatloB  of  Jary-Casa  at  Bar.|— A 

jTiror  called  by  tlie  prisoner  as  a  witness,  states 
that  on  a  certain  mornlnff  dnrln?  the  progress  of 
the  trial,  before  the  rest  of  the  Jury  had  risen,  he 
rose,  dressed  himself  and  went  down  stairs 
638  to  *the  pavement  before  the  door  of  the  hotel 
where  the  Jury  were  lodged  for  the  niffht, 
for  the  purpose  of  meeting  with  a  passer-by  to 
send  a  message  to  his  family;  and  after  remain- 
inff  there  about  five  minutes  and  seeing  no  one 
passinff  he  returned  to  the  rest  of  the  jury. 
Hxld:  That  the  only  proof  of  separation  of  the 
Jury  beinff  that  of  the  Juror,  the  prisoner's  wit> 
ness,  who  neffatires  all  abuse,  tampering  or 
improper  influence,  the  act  of  the  Juror  is  not 
sufficient  ffronnds  for  settinir  aside  the  verdict 
and  ffrantinsT  a  new  trial. 

5.  Same— Same— SaBia.|— In  the  progress  of  a  trial 
which  lasts  several  days,  upon  the  adjournment 
of  the  Court  at  niffht,  the  jury  are  committed  to 
the  sheriff  to  be  kept  until  next  day.  The  most 
convenient  and  suitable  accommodation  which 
can  be  provided  for  the  Jury  is  in  the  third  story 
of  a  larffe  hotel,  where  they  are  placed  in  five 
different  rooms  opening  upon  a  common  passage 
which  communicates  with  the  street  below  by 
fliflrhts  of  stairs,  the  doors  of  their  chambers  beinr 

fSepafatloa  of  Jury— Does  Not  Nocasaariiy    Vitiate 

Vardlct— In  SUte  v.  Harrison.  86  W.  Va.  729, 16  S. 

£.   Rep.  962,  it  is  said:  "Separation   merely   does 

^ot  necessarily  annul  a  verdict;  it  does  so  only 

prima  fade.    Two  Virflrinia  cases  are  spoken  of  as 

holdinsr  that  separation  i^er  te  annuls  the  verdict, 

— ^McCaul's  Case,  1   Va.  Cas.  971;   Overbee*s  Case, 

1  Rob.  (Va.)  750.    Perhaps  I  may  add  Wormley*s 

Case,  8  Oratt.  712,  thouirh  Judok  Rivbs,  in  Philips* 

Case,  19  Oratt  541,  says,  perhaps  correctly,  that  it  is 

not  to  be  interpreted  as  so  holding.    In  none  of 

tliese  cases  is  there  any  reasoning  by  the  court, 

except  InMcCaurs  Case,  and  in  it  Judos  Njblson, 

after  sayinsr  that  the  one  view  of  the  subject  was 

that  the  law  required  the  Jury  to  be  kept  entirely 

Inaccessible,  so  that  communication    with    them 

vrould  be  impossible,  and  the  other  view  was  that 

mere  separation,  unless  it  be    proved  that  there 

lias  been  some  conversation  or  tampering  with  a 

member  of  the  jury,  shall  not  vitiate  a  verdict,  and 

tliere  must  be  proof  to  work  this  effect,  disclaims  a 

decision  of  the  general  principle,  sayinsr  the  court 

was  not  called  on  to  decide  between  the  two  views, 

and  would  decide  only  whether  the  separation  in 

tliat  particular  case  should  overthrow  the  verdict. 

Bnt  later  and  well-considered  cases  hold  that  mere 

separation  will  not  i^er  te  impair  a  verdict.    State  v. 

CartriiTht,  20  W.  Va.  82;  SUte  v.  Robinson.  Id.  718; 

Thon^9on''$  Caw,  8  Oratt.  687;  Philips'  Case,  19  Gratt 

485;  McCarter's  Case,  11  Leiffh  688.    Even  in  the  old 

Case  of  Thomas,  2  Va.  Cas.  479,  the  doctrine  that 

separation  jMT  teis  fatal  to  the  verdict  is  repelled 

and,  what  is  pointedly  applicable  to  this  case,  it  was 

Held  that  'the  bare  possibility  of  tampering  with  the 

jnry  is  not  sufficient  to  set  aside  a  verdict '  "   To  the 

same  effect,  see  the  principal  case  cited  in  Philips  v. 

Com..  19  Gratt  540. 

"^It  is  well  settled,  that  where  some  of  the  jurors 
separate  from  the  rest  for  an  innocent  purpose, 
toeing  accompanied  by  an  officer,  while  the  others 
are  left  in  charsre  of  another  officer,  both  officers 
beinff  duly  sworn  and  charged  to  keep  the  jury,  the 


unlocked  during  the  night,  the  jurors  belnsr  un- 
willing to  have  them  locked  from  apprehension  of 
flre  during  the  night  and  there  being  no  doors  or 
other  fastenings  at  either  end  of  the  passage. 
Hu«d:  This  is  not  a  separation  of  the  jury,  for 
which  the  prisoner  is  entitled  to  a  new  trial. 

6.  Samo— Saoia— 5aaM.|— In  the  morning  before  the 
Court  meets,  the  Jury  are  walking  out  accompa- 
nied by  the  sheriff,  for  relaxation  and  exercise, 
and  pasi^  the  boundary  line  separating  the  county 
In  which  the  trial  is  progressing  from  an  adjoin- 
ing  county,  and  remain  in  the  adjoining  county  a 
few  minutes,  but  there  is  no  separation,  conversa- 
tion or  communication  with  any  one  by  any  of  the 
jurors.  Hxld:  This  is  not  a  separation  of  the 
Jury  for  which  the  prisoner  is  entitled  to  a  new 
trial. 

7.  Same— Mtecooduct  of  Jarorj—Avaraglnc  Verdict.— 
A  jury  in  a  criminal  trial  concur  in  opinion  as  to 
the  guilt  of  the  prisoner,  but  differ  as  to  the  length 
of  time  for  which  he  should  be  sentenced  to  the 
penitentiary;  and  they  agree  that  each  one  shall 
state  the  time  for  which  he  will  send  him  to  the 
penitentiary  and  that  the  aggregate  of  these 
periods  divided  by  twelve  shall  be  the  verdict 
After  it  is  done  they  strike  off  the  odd  months  and 
all  agree  to  the  verdict  understanding  what  it  is. 
Hsld:  This  is  not  misbehavior  in  the  jury  for 
which  the  verdict  will  be  set  aside  and  a  new  trial 
awarded. 

8.  niacondnct  of  Jarors— Drinking  Splrltaoas  Liqaors.! 
—It  is  not  misbehavior  in  a  juror  between  the  ad- 
journment of  the  Court  in  the  evening  and  its 
meeting  next  morning,  to  drink  spirituous  liquors 
in  moderation. 

9.  New  Trial— niaoondoct  of  Jurora— Drinking  Spirit- 
a<Nis  Liquors  at  Invitation  of  Conunonwealtli's  Wit- 
ness I— A  medical  witness  for  the  Commonwealth 
being  accidentally  present  at  the  hotel  when  the 
jury  are  brought  there  by  the  sheriff  to  be  lodged 

separation  will  not  vitiate  the  verdict  Massey 
Thomas'  Case.  S  Va.  Cas.  479.  See  Thompton't  Case,  8 
Oratt.  637.  And  this  is  in  accordance  with  every 
day*s  practice.'*    Trim  v.  Com.,  18  Gratt  968. 

As  to  the  separation  of  the  jury,  see  the  principal 
case  cited  also  in  State  v.  Cobbs,  40  W.  Va.  725.  28  S. 
E.  Rep.  812;  State  v.  Robinson,  20  W.  Va.  768.  For 
further  authority  on  this  subject,  see  cases  collected 
in  foot-note  to  Philips  v.  Com.,  19  Gratt  485;  mono- 
graphic note  on  "Juries"  appended  to  Chahoonv. 
Com.,  20  Gratt  788. 

Verdict— Impeaclinient  by  Jurors.— In  Bull  v.  Com., 
14  Gratt  681,  it  is  said:  "In  Thompson's  Case,  8  Oratt. 
687,  the  court  waived  the  decision  of  the  question  as 
to  the  competency  of  the  evidence  of  jurors  to 
impeach  or  invalidate  their  own  verdict  (it  not 
being  necessary  in  that  case  to  decide  it),  but  took 
occasion  to  say,  'The  question  is  now  well  settled  in 
England  against  the  competency,  and  the  great 
preponderance  of  American  authority  is  the  same 
way.'  "  To  the  same  effect  see  the  principal  case 
cited  in  Read  v.  Com.,  22  Gratt  924;  State  v.  Cartrlght, 
20  W.  Va.  48;  Probst  v.  Braeunlich.  24  W.  Va.  860; 
Elam  V.  Commercial  Bank,  86  Va.  96, 9  S.  £.  Rep.  498. 
See,  further,  cases  collected  in  foot-note  to  Bull  v. 
Com.,  14  Gratt  614;  foot-note  to  Read  v.  Com.,  22  Gratt 
925;  foot-note  to  Koiner  v.  Rankin,  11  Gratt.  421; 
monographic  note  on  "Juries"  appended  to  Chahoon 
V.  Com.,  20  Gratt  788. 

iniJGondact  of  Jarors— Partaking  of  Intoxicating- 
Liquors.- In  State  v.  Greer,  22  W.  Va.  827,  it  is  said: 
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for  the  nlghU  Invites  the  jury  in  the  presence  of 
the  sheriff  to  drink  with  him,  and  some  of 

639  them  accept  the  invitation.    *The  act  was 
inadvertent  but  Intended  only  as  an  act  of 

courtesy,  and  it  was  all  in  the  presence  of  the 
sheriff.  This  is  not  sufficient  to  set  aside  the  ver- 
dict and  award  a  new  trial. 

At  the  April  term  for  1851  of  the  Circnit 
court  of  Henrico  county,  Nicholas  O. 
Thompson  was  indicted  for  the  murder  of  his 
wife  Lucy  Ann  Thompson.  He  was  tried 
for  this  offence  at  the  same  term  of  the 
Court,  and  was  found  guilty  of  murder  in 
the  second  degree ;  and  the  period  of  his 
confinement  in  the  penitentiary  was  fixed 
by  the  jury  at  six  years. 

After  the  verdict  was  rendered  the  pris- 
oner moved  the  Court  for  a  new  trial,  upon 
various  grounds  founded  on  the  conduct  of 
the  jury  during  the  trial.  These,  and  the 
facts  on  which  they  are  based,  are  all  stated 
by  the  Judge  in  delivering  the  opinion  of 
the  Court.  The  Court  below  refused  to 
grant  the  new  trial,  and  rendered  a  judg- 
ment upon  the  verdict.  And  thereupon 
the  prisoner  applied  to  this  Court  for  a  writ 
of  error,  which  was  awarded. 

Cannon,  for  the  prisoner. 
The  Attorney  General,  for  the  Common- 
wealth. • 

THOMPSON,  J.,  delivered  the  opinion  of 
the  Court. 

The  prisoner  was  indicted  for  the  murder 
of  his  wife,  in  the  Circuit  court  of  law  for 
the  county  of  Henrico,  on  the  17th  of  April 
1851.  The  jury  empaneled  and  sworn  for 
his  trial  found  him  guilty  of  murder  in  the 
second  degree,  and  by  their  verdict  assessed 
the  term  of  his  imprisonment  in  the  public 
jail  and  penitentiary  at  six  years.  He 
thereupon  moved  the  Court  to  set  aside  the 
verdict  and  grant  him  a  new  trial.  His 
motion  was  overruled;  and  judgment  ren- 
dered on  the  verdict ;  and  he  took  a  bill  of 
exceptions  to  the  opinion  and  judgment  of 
the  Court  overruling  his  motion.  The  bill 
of  exceptions  sealed  by  the  Judge  sets  forth 
the  evidence  offered  in  support  of  the 

640  motion,  consisting  of  ex  parte  ^affida- 
vits and  examinations  in  open  Court 

of  five  of  the  jurors  who  tried  the  cause,  the 
two  deputy  sheriffs  who  had  charge  of  the 
jury,  and  of  other  witnesses,  together  with 
a  certificate  by  the  Judge,  of  all  the  facts 

**Many  decisions  hold,  that  the  mere  fact,  that 
intoxicating  liquors  were  used  by  the  Jury  while 
deliberating  on  the  case,  is  not  sufficient  to  set 
aside  the  verdict,  if  it  appears  that  no  injury  re- 
sulted therefrom.  Wilson  v.  Abrahams,  1  Hill  207; 
Preston  v.  Humphries,  0  OreenL  879;  United  States 
v.  Gilbert,  2  Sumn.  2i;  Pelham  v.  Paffe,  1  En^r.  685: 
Davis  V.  The  People,  19  111.  74;  Westmoreland  v. 
State,  46  Qa.  825;  State  v.  Upton,  20  Mo.  897;  Pope 
&  Jacobs  V.  State.  86  Miss.  121;  Russell  v.  State,  58 
Miss.  807;  Oreen  v.  State,  60  Miss.  501;  Roman  v. 
State,  41  Wis.  812;  Richardson  v.  Jones  A  Denton,  1 
Nev.  406;  Thompton'8  Case,  a  Oratt,  6S97." 

See  also,  monographic  noU  on  "Juries**  appended 
to  Chahoon  v.  Com..  20  Oratt  788. 


proved  on  the  trial  pertinent  to  the  question 
of  guilt  or  innocence,  as  well  as  all  collat- 
eral facts  supposed  to  have  a  bearing  on  the 
motion  for  a  new  trial.  At  the  last  term 
of  the  Court  a  writ  of  error  was  awarded 
on  the  petition  of  the  prisoner,  which  has 
been  elaborately  argued  at  this;  and  the 
questions  presented  for  adjudication  care* 
fully  and  maturely  considered:  And  the 
result  is  a  unanimous  opinion  of  this  Court, 
that  there  is  no  error  in  the  judgment  of 
the  Circuit  court.  We  proceed  to  state  the 
grounds  of  that  opinion  as  concisely  as  the 
number  and  importance  of  the  points  in- 
volved in  our  decision  will  permit. 

The  error  assigned  is,  the  refusal  of  the 
Circuit  court  to  award  a  new  trial.  It  does 
not  appear  from  the  record,  upon  what 
grounds  the  new  trial  was  asked  in  the 
Court  below :  the  grounds  and  reasons  stated 
in  the  prisoner's  petition  and  assignment 
of  errors,  are:  1st.  ''That  additional  evi- 
dence had  been  discovered  since  the  trial 
which  tended  to  shew  that  the  witness  for 
the  commonwealth  upon  whose  testimony 
the  prosecution  rested,  was  unworthy  of 
credit  or  belief.  2d.  Upon  the  ground  that 
the  venire  facias  which  issued  in  this  case 
was  improperly  returned  and  executed :  two 
or  more  of  the  said  venire  not  being  quali- 
fied as  the  law  requires.  3d.  That  there 
was  irregularity  in  the  conduct  of  the  jury 
who  tried  the  case,  in  this,  that  they  sep- 
arated after  retiring  from  the  bar  and  be- 
fore the  rendition  of  their  verdict,  and 
escaped  from  the  custody  of  the  sheriffs  who 
had  them  in  charge,  and  conversed  with 
bystanders  and  persons  not  members  of 
said  jury.  4th.  That  there  was  misconduct 
of  the  said  jury  in  this,  that  after  retiring 
from  the  bar  to  consider  of  their  verdict 
they  the  said  jury  founded  their 
641  *  verdict,  not  upon  any  principles 
known  to  or  recognized  by  the  law* 
but  upon  an  arbitrary  arithmetical  calcula- 
tion or  process  which  was  equivalent  to  the 
casting  of  lots,  and  to  the  result  of  which 
the  said  jury  first  bound  themselves  by  a 
precedent  agreement."  To  these  the  pris- 
oner's counsel  suggested,  ore  tenus  at  the 
bar,  additional  specifications  of  irregular- 
ity and  misconduct  in  the  jury,  that  is  to 
say:  1st,  misbehaviour  or  misconduct  in 
partaking  of  ardent  spirits  at  all  during 
the  time  they  were  enclosed  and  charged 
with  the  case  of  the  prisoner ;  and  the  more 
especially  in  partaking  of  spirits  furnished 
as  a  treat  by  Doctor  L.  R.  Waring,  a  pro- 
fessional witness  of  the  Commonwealth ; 
and  2dly,  that  the  visit  of  the  jury  on  the 
morning  of  the  19th  April,  in  company  with 
the  deputy  sheriffs,  their  keepers,  to  the 
county  of  Chesterfield  amounted  in  contem- 
plation of  law,  to  a  discharge  or  escape  of 
the  whole  jury,  or  if  not,  that  going  out  of 
their  county  with  the  jury,  if  it  did  not  pnt 
an  end  to  the  duties,  powers  and  functions 
of  the  deputies  in  relation  to  the  care  and 
custody  of  the  jury,  at  least  suspended  them 
for  the  time  being ;  so  that  for  the  period 
of  time  during  which  the  jurors  remained 
in  the    county    of  Chestedleld   they 
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under  the  care  and  in   the   keeping  of  un- 
sworn officers. 

Upon  the  first  and  second  grounds  stated 
as   sufficient   causes   for  setting  aside  the 
verdict,    but  little  need  be  said.     As  to  the 
first,    it  is  well  settled  upon  reason  and  au- 
thority both  in  civil    and    criminal   cases, 
that   after-discovered  evidence  in  order  to 
afford  proper  ground  for  a  new   trial,    must 
be  such  as.  reasonable  diligence  on  the  part 
of  the  party  offering  it,  could  not  have  se- 
cured at  the  former  trial :  must  be  material 
in  its  object,    and  not    merely   cumulative 
and  corroborative  or  collateral ;  and  must  be 
such    as  ought  to   be  decisive,  and  produc- 
tive, on  another  trial,  of  an  opposite  result 
on    the    merits.     And    furthermore,    when 
the     sole     object     and     purpose    of 
642      *the  new  evidence   is  to  discredit    a 
witness  on  the  opposite  side,  the  gen- 
eral rule  is,  subject  to  rare   exceptions,  to 
refuse  a  new  trial.    These  rules  are  for  ob- 
vious   reasons    applied    with     even     more 
stringency    to  criminal    than    civil    cases. 
This  case  is  wanting  in  most  if  not  all  of 
these   pre-requisites  of  a  new   trial,  and  is 
certainly    not    entitled    to    any    exemption 
from   the  general  rule   which    interdicts  it 
where  the  sole  object  is  to  impeach  or  dis- 
credit a  witness  on  the  opposite  side.      See 
Wharton's  American  Criminal  Law  at  page 
663,    and    the    numerous    authorities  there 
cited. 

As  to  the  second  ground,  suffice  it  to  re- 
mark there  is  no  evidence  of  the  existence 
of  the  fact,  the  disqualification  of  the  ven- 
iremen, upon  which  it  is  predicated.  It  is 
not  very  obvious  from  the  terms  of  the 
sentence,  *  'that  the  venire  facias  was  im- 
properly returned  and  executed,  two  or  more 
of  the  said  venire  not  being  qualified  as  the 
law  requires,"  whether  the  objection  is  to 
the  twenty-four  first  summoned,  or  the  sec- 
ond venire  which  issued  after  exhausting 
the  first,  or  the  venire  of  twelve  who  were 
elected,  tried  and  sworn;  but  whether  to 
the  one  or  the  other,  even  though  the  dis- 
qualification appeared  in  the  record,  the  ob- 
jection comes  too  late  when  taken  for  the 
first  time  after  the  jury  is  sworn  to  try  the 
issue.  Code  of  Virginia  1849,  p.  628,  ch. 
162,  i  4. 

Third.  Separation  of  the  JU17.     The  only 
evidence  of  actual  separation  is  that  of  the 
juror  Stubbs,  who  swore  that  on  the  morn- 
ing of  the  19th  of    April,  before  the  rest  of 
the  jury  had  risen,  he  rose,  dressed  himself 
and  went  down  stairs  to  the  pavement  be- 
fore the  door  of  the  hotel,  for  the   purpose 
of  meeting  with  a  passer-by  to  send  a  mes- 
sagfe  to   his   family;  and   after   remaining 
±here  about  five  minutes  and  seeing  no  one 
passing  he  returned  to  the  rest  of  the  jury. 
T^o  hold  that   such    a    separation    as    this, 
-proved  only  by  the  evidence  of  the  absent- 
ing juror,  and  who  at   the  same  time 
^43      *proves  that  he   saw  and   conversed 
with  no  one,   and   by  his  oath   poai- 
-tively   negatives  all  abuse,   tampering   or 
improper  influence,    leaving   no  room   for 
presumptions,  probabilities  or  possibilities 
«even,  would   be  to  establish  it  as  the  law. 


that  a  separation  per  se  and  irrespective  of 
circumstances,    however    temporary,    inno- 
cent or  inadvertent,    and   however   exempt 
from    any    presumption    or    probability  of 
tampering,    abuse   or  undue   influence,    is 
sufficient    to  vitiate  a  verdict.     In  support 
of   that    proposition,    the    counsel   for  the 
prisoner   cited   McCaul's  Case,  1  Va.    Cas. 
271;    Kennedy's    Case,    2    Va.     Cas.    510; 
Thomas's  Case,  Ibid.  479;    Overbee's  Case, 
1  Rob.    R.    756;  Howie's   adm'r  v.  Dunn  & 
Co.,    1  Leigh   455;  and  McCann  jr.  v.  The 
State   of    Mississippi,  9    Smead  &    Marsh. 
465.     In  opposition  to  it,  the  attorney  gen- 
eral has  cited    and    relied    upon    Martin's 
Case,  2   Leigh    745;    McCarter's    Case,   11 
Leigh   633;Tooers    Case,    Idem.   714;  and 
the  cases  of  Thomas  and  Kennedy,  cited  by 
the  prisoner's  counsel.     McCaul's  Case  and 
Overbee's  are  the  only  Virginia  cases  cited 
for   the  prisoner,  that  go  to  the  length    of 
sustaining  the  proposition,   or  approximate 
it,  (if  indeed,  even    they  do  so,)  whilst  the 
cases   of  Martin,  McCarter  and  Tooel  have 
countenanced  a  less  rigid,  and  in  our  opin- 
ion  more   reasonable  rule.     The   truth   is, 
since   criminal  trials  have  become  so  much 
more   protracted  than  formerly,   and  conse- 
quently the  juries  by  reason    of   their  fre- 
quent adjournments  and  long  confinements, 
so    much   the   more  frequently  and  longer 
withdrawn    from    the    supervision    of    the 
Court,    and  so  much  the    more    eiLposed    to 
such  irregularities  as  this,  some  relaxation 
of  such  a  rule  as  is  contended  for,  if  clearly 
established  by  authority,  would  seem  to  be 
called  for:  otherwise  frequent  miscarriages 
or   mistrials  must  inevitably  occur,    when 
there   is   not    the    lightest  presumption  or 
probability  or  even  possibility  of  injury  or 
injustice    to    the  prisoner.     But    this 
644     case  is  distinguishable  *from  McCaul's 
and  Overbee's   in   the   character  and 
circumstances  of  the  separation  and  absence 
of  the   jurors;    and  in   a   more    important 
point  still,  in  this,    that    whilst    in    those 
cases   the  separation   was  proved  by  other 
witnesses,  in   this  it  is  proved  by  the  juror 
alone,  as  a  witness  of  the  prisoner,  who  in 
the  same  breath,  negatives  communication 
or  conversation  with  anyone;  and  by    con- 
sequence not  only  negatives  the   presump- 
tion or  probability,  but  even  possibility,  of 
tampering  or  abuse  of  any  kind.     It   is  not 
necessary  therefore  to  overrule  those  cases 
in  order  to  sustain  this  verdict.     It  will  be 
time  enough   to  decide  whether  or  not  they 
shall  stand  when  a  case   similar  in   all  re- 
spects  shall  arise.     When   it  does,  if  those 
cases  shall  be  interpreted  to  have  decided 
that  a  separation  per  se  will  vitiate   a   ver- 
dict, there  will  be  against  them  and  in  the 
one  scale  reason,  an  unwavering  current  of 
English  authority,  ancient  and  modem,  the 
overwhelming  weight  of  American  author* 
ity  from  our  sister  states,  with  the  Virginia 
adjudications  before  referred  to ;  and  in  the 
other,    only   the  argument  of  the  stare  de- 
cisis. 

In  the  next  place  it  has  been  argued,  if 
Stubbs's  temporary  absence  from  the  jury 
be  not  a  separation  fatal  to  the  verdict,  that 
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the  jury  were  not  kept  together  and  en- 
closed as  required  by  law;  that  lodging 
them  apart,  distributed  in  five  different 
rooms  in  the  third  story  of  the  hotel,  open- 
ing upon  a  common  passage,  which  com- 
municated with  the  street  below  by  flights 
of  stairs,  the  doors  of  their  chambers  being 
unlocked  during  the  night,  and  there  being 
no  doors  or  other  fastenings  at  either  end 
of  the  passage  or  at  both  ends,  (as  in  Ken- 
nedy's Case,)  amounts  to  or  is  equivalent 
to  a  separation  in  contemplation  of  law: 
not  that  the  jurors  did  in  fact  leave  their 
lodging  and  separate  by  going  elsewhere 
out  of  the  hotel,  but  that  they  might  have 
done  so  if  they  had  been  so  minded,  in 
disregard  of  their  duty  and  the  injunc- 
tions of    their   keepers    and    of   the 

645  *Court.     If  by    keeping  together  and 
enclosing,    it  be  meant  that  jurors 

must  be  so  kept  and  enclosed  as  to  render 
separation  and  improper  communication  and 
conversation  impossible,  in  many,  if  not  in 
all  cases,  it  would  scarcely  be  within  the 
compass  of  possibility,  without  resorting  to 
the  securities  afforded  by  the  four  walls  and 
the  locks  and  bars  of  a  prison  and  a  prison 
guard  in  addition.  Such  rigour  as  this  or 
any  thing  approximating  it,  would  no  more 
be  tolerated  now  than  the  practice  which 
prevailed  in  the  olden  time  of  keeping 
juries  together  *' without  meat  or  drink,  fire 
or  candle,"  or  holding  them  in  duress  and 
carting  them  around  the  circuit,  until  they 
should  agree  in  a  verdict.  They  are  now, 
instead  of  being  dealt  with  and  treated  as 
anciently  very  like  prisoners  and  culprits, 
entitled  by  law  whilst  engaged  in  the  per- 
formance of  their  necessary  and  important, 
but  at  the  same  time  gratuitous  and  onerous 
duties,  to  needful  and  reasonable  refresh- 
ments, and  to  have  their  comforts  and  con* 
venience  provided  for  and  consulted,  so  far 
as  is  compatible  with  those  salutary  precau- 
tions, safeguards  and  restraints  deemed 
conducive  to  the  pure  and  impartial  admin- 
istration of  justice.  One  of  these  is  that  in 
criminal  cases  they  shall  be  kept  together 
and  enclosed  in  the  custody  or  under  the 
guardianship  of  the  sheriff  or  his  deputies. 
In  Kennedy's  Case  it  was  held  a  sufficient 
compliance  with  this  requirement  when  they 
were  kept  in  the  same  number  of  rooms 
and  similarly  situated  in  all  respects  as  in 
this  case,  save  only  that  in  Kennedy's  Case 
there  were  at  both  ends  of  the  passage  doors 
which  were  constantly  kept  closed  and  fas- 
tened ;  whereas  in  this,  there  were  no  doors 
or  other  fastening  at  either  end  of  the  pas- 
sage whereby  it  could  be  made  secure  from 
intrusion.  Now  we  readily  concede,  when 
it  is  practicable  it  is  preferable  to  have  the 
jury  lodged  together  in  the  same  room,  and 
on  the  circuit  it  is  the  practice  of  some  of 
us  always  so  to  direct,  if  it   be  prac- 

646  ticable ;  and  it  must  be  conceded  ^that 
in  Kennedy's  Case  there  was  a  very 

near  approximation  to  it,  if  it  was  not 
tantamount  to  keeping  them  in  the  same 
room.  But  shall  we  therefore  hold  that  it 
was  indispensably  and  absolutely  necessary 
in    a  case  wherein  we   are  certified  by  the 


oath  of  the  deputy  sheriffs  that  such  accom- 
modations could  not  be  procured  at  any 
hotel  in  the  city  of  Richmond?  We  think 
not.  The  officer  swears  he  procured  the 
most  convenient  and  suitable  accommoda- 
tion for  the  purpose  the  city  afforded.  He 
did  all  that  was  practicable ;  and  we  think 
that  satisfied  the  requirements  of  the  law ; 
and  in  consideration  of  the  circumstance 
that  the  jury  were  lodged  in  the  third  story 
of  a  large  hotel,  in  the  heart  of  a  populous 
city,  and  the  consequent  peril  from  fire 
from  being  so  situated,  it  was  but  reason- 
able so  far  to  respect  their  fears  and  appre- 
hensions as  to  leave  the  doors  of  their 
chambers  unlocked  during  the  hours  of  the 
night.  Our  opinion  is  therefore,  that  the 
jury  in  this  case  was  substantially  kept  and 
enclosed  as  required  by  law. 

The  last  ground  or  allegation  of  separa- 
tion is  predicated  upon  the  visit  of  the  juiy 
accompanied  by  the  sheriffs  across  the  river 
to  the  county  of  Chesterfield,  on  the  morning 
of  the  19th  of  April,  before  the  meeting*  of 
the  Court.  It  is  not  denied  but  that  the 
object  of  this  excursion  was  innocent  and 
legitimate,  relaxation  and  exercise;  and  it 
is  not  pretended  that  it  was  attended  with 
any  irregularity  such  as  actual  separation, 
conversation  or  communication  with  any 
one.  Doubtless  neither  jurors  nor  the  dep- 
uties dreamed  of  any  impropriety  or  viola- 
tion of  law  and  duty  in  crossing  over  the 
boundary  line  between  the  two  counties, 
any  more  than  if  for  a  like  object  they  had 
been  travelling  in  any  other  direction  in 
the  county  of  Henrico.  But  it  is  argued 
the  moment  the  deputies  crossed  into  Ches- 
terfield by  going    beyond    their   territorial 

jurisdiction,  their  powers,  duties  and 
647      functions  of  sheriff  ipso  *facto  ceased, 

their  oath  to  keep  the  jury  was  can- 
celled, and  by  consequence,  there  was  a 
constructive  dissolution,  discharge  or  escape 
of  the  jury ;  or  if  not,  that  they  were  for 
the  time  during  which  they  remained  in 
Chesterfield,  in  the  custody  or  charge  of 
unsworn  officers ;  which  is  equivalent  to  a 
separation,  or  amounts  to  a  constructive  sep- 
aration of  the  jury.  It  was  not  assumed  as 
a  proposition  in  the  argument  that  the 
jury,  by  passing  the  limits  of  their  county, 
was  ipso  facto  discharged  or  dissolved: 
That  such  could  not  be  the  consequence  of 
such  an  act,  might  be  safely  affirmed,  be- 
cause of  the  total  absence  of  a  reason  for 
such  a  rule  of  law.  But  if  authority  and 
precedent  were  necessary  on  such  a  point,  it 
is  furnished  by  the  ancient  practice  of  the 
English  Judges,  of  carting  disagreeing 
juries  around  the  circuit  from  county  to 
county  to  coerce  a  verdict.  Nor  can  we  very 
well  comprehend  how  it  would  determine 
the  powers,  functions  and  duties  of  the 
sheriff  quoad  hoc ;  or  how  it  could  absolve 
him  from  or  cancel  his  oath  to  keep  them. 
The  most  that  could  be  urged  with  any  de- 
gree of  plausibility,  is  that  if  the  jury  had 
chosen  to  separate  or  escape,  the  officers 
might  not  have  had  the  power  whilst  out 
of  their  own  county  to  prevent  it;  bnt  the 
answer  to  such  an  argument  is  they  did  not 
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so  choose.  Neither  the  jurors  nor  the  offi- 
cers could  have  dreamed  there  was  any  the 
least  interruption  or  suspension  of  their 
respective  functions  and  duties  occasioned 
bj  an  innocent  promenade ;  nor  was  there 
in  our  opinion  any.  Nor  can  we  very  well 
comi)rehend  the  idea  of  a  constructive  dis- 
charge of  the  jury,  effected  by  a  construct- 
ive abrogation  of  the  sheriff's  powers,  and 
constructive  cancellation  of  his  oath.  But 
we  can  understand  what  is  meant  by  the 
constructive  escape  of  a  prisoner  arrested 
under  a  ca.  sa.  by  the  sheriff's  carrying 
him  out  of  his  county  or  jurisdiction,  and 
the  reason  upon  which  the  doctrine  is 
founded :  and  it  is  to  be  presumed    it 

648  was  a  fanciful  or  ^forced  analogy  be- 
tween the  two  cases  which  suggested 

this  point  to  the  prisoner's  counsel ;  and 
he  has  laboured  for  the  purpose,  if  success- 
ful in  maintaining  it,  of  bringing  this  case 
within  the  influence  of  the  decision  of  Mc- 
Cann  jr.  v.  The  State  of  Mississippi,  9 
Smead  A  Marsh.  465,  wherein  it  was  ruled 
''that  where  a  jury  on  a  trial  for  murder, 
were  during  a  portion  of  the  trial  in  the 
charge  of  an  unsworn  officer,  and  after  the 
retirement  of  the  jury  were  for  a  long  time 
wholly  under  his  charge ;  and  nothing  what 
ever  appeared  as  to  his  conduct  towards 
the  jury  nor  as  to  their  demeanour,  and 
the  jury  afterwards  found  the  prisoner 
guilty  of  murder,  the  verdict  must  be  set 
aside."  This  case  has  no  bearing  on  ours; 
certainly  none  favourable  to  the  prisoner's 
cause,  if  the  analogy  fails,  as  in  our  opin- 
ion it  manifestly  does,  but  on  the  contrary 
it  sustains  the  opinion  of  the  Court.  It 
appears  from  it  that  in  Mississippi  the 
sheriff  is  authorized  to  employ  bailiffs  to 
take  charge  of  juries  in  criminal  cases,  but 
before  he  is  qualified  to  act  he  must  either 
take  an  oath  to  keep  the  jury  in  each  par- 
ticular case,  or  a  general  oath  to  keep  all 
juries  that  may  be  committed  to  him  dur- 
ing the  term ;  whilst  with  us  the  sheriff  or 
his  deputies  are  ex  officio  the  lawful 
keepers,  charged  under  the  sanctions  of 
their  official  oath,  to  the  performance  of 
that  duty,  and  though  it  is  our  practice  and 
one  to  be  commended,  out  of  abundant  cau- 
tion, and  because  it  reminds  the  jury  and 
the  officer  of  his  and  their  duty,  at  each 
adjournment  of  the  jury  to  repeat  the  oath, 
it  has  been  held  by  this  Court  not  to  be 
indispensably  necessary.  In  the  case  of 
McCann  jr.  before  cited,  the  bailiff  (as 
proved  by  himself,  and  his  was  the  only 
affidavit,  and  this  the  only  fact  proved  on 
the  record),  supposing  the  warrant  of  his 
appointment  by  the  sheriff  sufficient  author- 
ity for  him,  failed  to  take  any  oath  either 
g'eneral  or  special :  and  the  consequence  of 
that  failure  was  to  vitiate  the  verdict 

649  as  before  mentioned,  *and  the  opera- 
tive  reasons   for   this  decision,  it  is 

manifest  from  the  opinion  of  the  Court 
were,  that  nothing  whatever  appeared  as  to 
the*  conduct  of  the  officer  towards  the  jury 
and  as  to  their  demeanour,  leaving  the  ad- 
verse presumption  of  sinister  influence  to 
arise,  spoken  of    in    another    part    of    the 


opinion,  where  it  is  laid  down  that  if  ''a 
jury  in  a  criminal  case,  or  any  portion  of 
it,  have  been  exposed  to  undue  influence 
either  by  the  whole  jury  being  under  the 
charge  of  an  unsworn  officer,  and  any  of 
the  jury  have  separated  from  the  rest,  and 
had  intercourse  or  opportunity  of  inter- 
course with  third  persons,  and  it  does  not 
affirmatively  appear  that  no  consequences 
were  effected  upon  the  jury  by  such  ex- 
posure, and  the  possibility  of  undue  influ' 
ence  be  not  wholly  negatived,  the  verdict 
of  such  jury  will  be  set  aside.  It  seems, 
however,  said  the  Court,  to  be  otherwise  if 
the  record  shewed  that  no  undue  influence 
had  been  exerted  or  attempted."  If  we  are 
right  in  assuming  that  no  separation  but 
Stubbs's  temporary  absence,  is  proved  in 
this  case,  and  that  he  as  the  prisoner's  own 
witness,  has  wholly  negatived  all  undue 
influence  either  attempted  or  exerted,  this 
may  be  well  claimed  as  authority  to  sustain 
the  opinion  of  the  Court,  but  not  the  cause 
of  the   prisoner. 

Having  disposed  of  the  question  of  the 
separation,  let  us  proceed  to  the  considera- 
tion of  another  species  of  irregularity  upon 
which  in  the  prisoner's  petition  and  as- 
signment of  errors  he  predicates  his  fourth 
ground  of  objection  to  or  cause  for  setting 
aside  the  verdict,  viz: 

Misbehaviour  or  misconduct  of  the  jury. 
This  objection  is  of  a  threefold  character. 
1st.  To  the  mode  adopted  for  taking  the 
sense  of  the  jury  and  arriving  at  or  making 
up  their  verdict.  2d.  Because  on  the  night 
of  the  18th  and  morning  of  the  19th  of 
April,  some  of  the  jurors  partook  of  ardent 
spirits.  3d.  Because  the  ardent  spirits  of 
which  they  partook  on  the  night  of  the  18th 
was  furnished  at  the  cost  of  Dr. 
650  *Waring  who  had  been  examined  by 
the  Commonwealth  as  an  expert  or 
professional  witness  in  the  cause. 

1st.  As  to  the  mode  by  which  the  jury  ar- 
rived at  a  verdict.  The  evidence  on  this 
point  consists  of  the  depositions  of  five  of 
the  jurors.  We  waive  the  consideration  and 
decision  of  the  preliminary  question  dis- 
cussed at  the  bar,  as  to  the  competency  of 
the  evidence  of  jurors  to  impeach  or  invali- 
date their  own  verdict :  and  we  purposely 
abstain,  (it  not  being  necessary  in  our  view 
of  this  case  to  decide  it, )  because  of  the 
gravity  and  importance  of  the  question; 
and  because  it  has  never  yet  been  so  ma- 
turely considered  and  solemnly  adjudged  in 
Virginia  in  any  case  brought  to  our  atten- 
tion, as  to  render  it  a  settled  question  in 
causes  either  civil  or  csiminal.  The  ques- 
tion is  now  well  settled  in  England  against 
the  competency,  and  the  great  preponder- 
ance of  American  authority  is  the  same 
way :  and  Chief  Justice  Hosmer,  5  Conn.  R. 
348,  said,  *^The  opinion  of  almost  the  whole 
legal  world  is  adverse  to  the  reception  of 
such  testimony,  and  in  my  opinion  on  in- 
vincible foundations."  But  proceeding 
upon  the  hypothesis  of  its  competency,  let 
us  see  if  the  evidence  of  the  jurors  be 
sufficient  to  establish  misbehaviour  or  mis- 
conduct, and  not  only  so,  but  such  misbehav- 
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iour  as  will  vitiate  their  verdict :  for  it 
must  be  borne  in  mind,  in  considering 
every  branch  of  this  enquiry  as  to  irregu- 
larity or  misbehaviour,  that  many  irregu- 
larities or  species  of  misconduct  may 
intervene  in  the  progress  of  a  trial,  which 
may  expose  juries  or  others  to  the  penalties 
of  a  misdemeanor  or  contempt,  and  yet  be 
insufficient  per  se  to  disturb  the  verdict. 
By  far  the  greater  part  of  irregularities 
and  misbehaviours  are  of  this  character, 
where  it  appears  they  could  have  had  no 
sinister  influence  upon  the  verdict,  affect- 
ing its  integrity,  purity  and  impar- 
tiality. 
651  *Unquestionably      every      verdict, 

whether  in  a  civil  or  criminal  case, 
but  more  especially  in  a  criminal  case, 
should  be  the  result  of  reason,  deliberation 
and  honest  conviction,  and  not  the  offspring 
of  chance  or  accident.  If  a  jury  therefore, 
should  so  far  forget  a  sense  of  duty  and 
the  obligations  of  their  oath,  as  to  deter- 
mine their  verdict  by  casting  of  lots, 
whether  for  whom  to  find  or  the  measure 
of  damage,  or  degree  of  guilt  and  quantum 
of  punishment,  as  the  case  may  be,  there 
is  no  doubt  upon  reason  or  authority,  as  to 
the  right  and  duty  of  the  Court  to  set  aside 
the  verdict,  and  award  a  new  trial,  if  the 
fact  be  established  to  its  satisfaction  by 
competent  testimony.  But  on  the  other 
hand  when  a  jury  has  deliberated  and  made 
up  and  returned  their  unanimous  verdict, 
a  verdict  neither  in  conflict  with  the  law  or 
the  evidence,  it  is  due  alike  to  public  and 
private  interests,  and  to  the  sanctity  of  and 
a  becoming  respect  for  the  jury  trial,  that 
Courts  should  not  upon  trivial  grounds  in- 
terfere or  meddle  with  that  verdict.  The 
power  to  award  new  trials  should  be  exer- 
cised with  caution  and  circumspection,  and 
only  for  good  and  sufficient  cause.  It  is 
certainly  a  desideratum  both  to  the  parties 
and  to  the  public  that  juries  should  agree 
upon  their  verdicts  if  possible,  and  as 
speedily  as  practicable.  **Expedit  reipub- 
licae  ut  sit  finis  litium"  is  as  applicable  to 
a  protracted  continuing  as  to  the  renewal 
or  repetition  of  it  when  once  determined, 
differing,  if  differing  at  all,  not  in  the 
principle  but  the  degree.  So  expedient 
was  it  deemed  in  the  early  periods  of  Eng- 
lish jurisprudence,  that  consent  in  a  verdict 
was  even  extorted  from  the  jury  under  the 
pains  and  penalties  of  hunger  and  thirst 
and  other  privations,  and  of  being  carted 
around  the  circuit  with  the  Judge,  and  held 
in  a  sort  of  duress,  until  they  agreed.  If 
it  be  sound  policy  to  end  litigation  by  the 
rendition  of  a  verdict  as  soon  as  practica- 
ble, consistently  within  the  purity,  impar- 
tiality   and    integrity    of    the    jury   trial, 

though  we  may  very  properly  nullify 
652      a  verdict  *^which   was  the  result  of  a 

lottery,  we  should  certainly  be  run- 
ning counter  to  that  policy,  to  place  a  ver- 
dict like  this  in  the  same  category.  There 
is  no  real  analogy  between  the  two  cases : 
or  if  any  but  seeming  and  remote.  One 
thing  is  certain,  as  the  experience  of  every  | 
one  conversant  with    trials  will  attest,    in  , 


some   cases,    and  these  not  a  few,  we  have 
to  choose  between  the  alternatives  of  toler- 
ating the  practice  resorted  to  by  the   jnry 
in  this  case,    and  the   indefinite   postpone- 
ment of  a  verdict.     If  every  juryman  is   to 
adhere  pertinaciously  to  his  own  judgment 
regardless   of    the  opinions  of  his   fellows, 
especially  upon  the  question   of  measure  of 
damage   or  degree  of  guilt  or  quantum  of 
punishment ;  if  jurors  are  denied  the   priv- 
ilege of  harmonizing  discording  and  recon- 
ciling extreme  opinions  by  concession  and 
compromise,  and  meeting  on  middle  ground, 
a  failure  of  justice,  or  what  is  tantamount, 
indefinite  delay,    is   the   inevitable  conse- 
quence.    What  more  we   would  ask,    have 
the  jury  done  in  this  case,   than  what  we 
know  is  of  every  day  occurrence  in  trials  in 
Courts  of  equity,  where  when  a  question  of 
damage  or  value  or  compensation  arises  be- 
fore the    master,    and  when   witnesses    of 
equal  credibility,  or  integrity  and  intelli- 
gence, differ  in  their  estimates,  the  master 
adopts  as  his  assessment  an  average  of  the 
estimates  of  such  ^tnesses ;  and  this  prac- 
tice is   sanctioned  by   a  Court  of  equity, 
which    is  a  Court  of  conscience,  as  it  is  by 
law   and  justice.     Indeed  in  some  cases    it 
may  be  considered  a  rule    of    necessity    as 
well  as  convenience.     Would   it  not  be    an 
anomaly,  an  inconsistency  in  our  jurispru- 
dence,   amounting  almost  to  an  absurdity, 
to  hold  that  a  commissioner  in  chancery  may 
thus  perform  a  duty  in  its   nature  judicial, 
with  the  approval  of  the  Chancellor,  whilst 
for   so    doing   the   same  duty  in  the  same 
way  the  verdict  of  a  jury  is  to  be  set  aside 
by    the    Court    of   law.     Why  may  not  the 
jury   deal  with  the  estimates  of  each  other 
which  must  be  presumed  to  be  honest 
653      and  bona  fide,  *until  the  contrary    is 
'  proved,  as  does  the  master  in   chan- 
cery with   the  differing  estimates  of  wit- 
nesses equally  entitled  to  credence.     We  do 
not  mean  to  say  it  is   the  bounden  duty  of 
the  jurors  in  all  or  any  cases  to  adopt  snch 
a  rule,    that  is  a    question    to  be  settled  by 
their  own  consciences.     It  is  for  each    to 
determine  for  himself  according  to  the  in- 
tensity of  his  own  convictions,    the  greater 
or   less   confidence  he  may  entertain  in  the 
absolute  correctness  of  his  own  standard  of 
right,    or    in    the    infallibility  of  his  O'vrn 
judgment,    how  far  he  can  conscientionsly 
yield  and  surrender  up  his  own  in  deference 
to  the  conflicting  opinions  and  judgments  of 
his  fellow  jurors.     That  the  jury  have  done 
nothing  more  in  this  case,  than,  after  first 
deciding  the  question  of  guilt,   to  adopt  as 
their  verdict  as  to  the  quantum  of  punish- 
ment, the  average  of  their  assessments,  we 
consider  substantially  proved  by  the  two  dis- 
sentient jurors,  (we  mean  dissentient  npon 
the  question   of  guilt  when  the  jury  first 
retired, )  Peay  and  Stubbs,  upon  whom  the 
prisoner's   counsel    mainly,    if    not  exclu- 
sively, relied  to  prove  misconduct.     Stnbbs 
it   seems    gave    one    deposition    and  Peay 
three,    the  first  an  ex  parte  affidavit  out  of 
Court,  the  second  and  third  upon  examina- 
tions  in   open   Court.     We  Have  deemed  it 
unnecessary     to    analyze    critically    their 
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atatements,  or  to  advert  particularly  or  in 
detail  to  the  confusion  which  pervades 
them,  and  the  discrepancies  between  the 
several  statements  of  Peay,  especially  be- 
tween the  third  and  the  first  two,  because 
if  there  were  any  doubt  upon  their  evidence 
as  to  what  transpired  in  the  jury  room,  the 
depositions  of  three  other  jurors,  Blair, 
James  and  Ball,  called  and  examined  at  the 
instance  of  the  Court,  and  who  if  not  more 
honest,  appear  from  their  examinations  to 
be  certainly  more  intelligent  than  the  first 
two  named,  relieve  the  question  of  fact  of 
all  doubt  and  difficulty.  From  these  con- 
curring statements  it  appears  when  the  jury 
first  retired,  the  question  of  guilt  or 

654  innocence  was  formally  taken ;  *there 
is  a  diversity  of  recollection  as  to  the 

number  for  acquittal,  it  was  either  two, 
three  or  four,  the  probability  is  in  favour 
of  two;  of  those  for  conviction  one  was 
for  murder  in  the  first  degree,  the  rest  for 
a  lower  grade  of  homicide,  murder  in  the 
second  degree,  and  it  may  be  some  for  man- 
slaughter ;  though  that  does  not  clearly  ap- 
pear. After  conference  and  discussion 
among  the  jurors  upon  the  main  question  of 
guilt  6r  innocence,  according  to  the  explicit 
and  concurring  evidence  of  these  three 
jurors,  all  the  jurors  consented  to  find  the 
prisoner  guilty ;  and  then  arose  the  ques- 
tion of  the  degree  of  guilt  and  the  quantum 
of  punishment.  It  seems  that  no  formal 
question  was  taken  as  to  the  degree  of  homi- 
cide ;  .but  it  being  understood  that  the  juror 
who  was  for  hanging  was  willing  to  come  to 
those  in  favour  of  a  lower  grade  of  offence, 
and  below  a  capital  felony,  they  proceeded 
at  once  to  the  enquiry  as  to  the  term  of 
imprisonment.  It  was  proposed  that  it 
should  be  ascertained  by  each  juror  setting 
down  the  number  of  years  he  thought  the 
offence  merited,  adding  these  numbers,  di- 
viding the  aggregate  by  twelve,  and  adopt- 
ing the  quotient  for  their  verdict.  If  in 
this  process  each  and  every  juror  fairly  and 
bona  fide  set  down  a  number  of  years  within 
the  minimum  and  maximum  prescribed  by 
law  to  the  degree  of  guilt,  in  his  judgment 
Ci»mmensurate  to  the  offence,  the  same  proc- 
ess would  ascertain  as  well  the  degree  of 
guilt  as  the  measure  of  punishment,  and 
render  unnecessary  the  formal  decision  of 
the  preliminary  question  as  to  the  degree 
of  homicide;  for  it  was  substantially  de- 
cided by  the  length  of  the  term  of  impris- 
onment being  over  five  years  the  maximum 
of  manslaughter,  it  was  murder  in  the  sec- 
ond degree,  and  so  they  all  understood  it, 
as  all  who  have  been  examined  expressly 
state.  We  are  told  by  James  that  the  prop- 
osition to  set  down,  add  up  and  divide  by 
twelve  was  not  a  precedent  agreement  bind- 
ing the  jury  to  acquiesce  in  the  result  of 
the   experiment.    That    two  calcula- 

655  tions   were  *in   fact    made;  the    first 
by  way  of  mere  experiment  to  see  how 

near  the  result  would  come  to  satisfying 
all.  That  when  the  last  was  made,  he 
added  up  the  estimates  of  the  other  eleven 
before  setting  down  his  own,  in  order  to 
ascertain  what  number  he  should  set  down 


to  produce  the  result  or  the  nearest  practi- 
cable approximation  to  it,  his  conscience  ap- 
proved. He  thought  six  years  the  proper 
term  of  imprisonment,  but  he  set  down  one 
year  to  reduce  the  average  to  six  years  or 
thereabouts.  If  by  adding  up  the  eleven 
numbers  before  setting  down  his  own  he 
thus  acquired  an  advantage  over  his  fellows, 
the  prisoner  surely  has  no  cause  to  com- 
plain, since  it  was  used  not  to  his  injury 
but  in  his  favour.  When  the  second  and 
last  estimate  was  made  which  resulted  in 
six  years  and  some  months,  Peay  and  Stubbs 
expressed  some  dissatisfaction  with  the  re- 
sult :  The  odd  months  were  then  stricken 
off  and  they  acquiesced  in  the  verdict  for 
six  years.  They  both  say  they  consented 
to  it  in  the  jury  room,  and  afterwards  in 
open  Court,  with  a  perfect  knowledge  of 
the  character  and  effect  of  the  verdict ;  that 
it  was  murder  in  the  second  degree,  and  for 
six  years  imprisonment;  and  this  freely 
and  voluntarily  without  any  undue  influence 
j^om  any  quarter.  It  has  been  well  re- 
marked by  a  learned  Judge  that  the  law 
requires  jurors  to  unite  in  their  verdict,  but 
not  in  their  reasons  or  motives.  Establish 
it  as  the  law  that  the  jury  room  may  be  in- 
vaded, an  inquisition  held  over  the  con- 
sciences of  jurors,  an  enquiry  instituted  into 
their  deliberations  in  order  to  find  matter 
of  impeachment  in  the  mental  processes  by 
which  they  arrived  at  their  conclusions  and 
results,  and  the  mutual  concessions  and 
compromises  or  other  means  by  which  they 
were  enabled  to  reconcile  conflicting  opin- 
ions and  meet  on  middle  ground,  and  then 
hold  that  the  mode  adopted  by  this  jury  in 
arriving  at  their  verdict  was  illegal  and 
sufficient  to  vitiate  it,  and  few  verdicts  will 

henceforth  stand  the  test  of  such  a 
656      scrutiny.     In  support  *of  our  opinion 

on  this  point  we  cite  Shobe  v.  Bell,  1 
Rand.  39;  Price  v.  Warren,  1  Hen.  &  Munf. 
38S ;  Cowperthwaite  v.  Jones,  2  Dall.  R.  56 ; 
and  Grinnell  v.  Phillips,  1  Mass.  R.  542. 
The  last  two  are  persuasive  authorities. 
The  reasons  of  the  Judges  who  deliv- 
ered the  opinions  in  these  cases  are  so  per- 
tinent to  the  question  under  consideration, 
we  conclude  this  part  of  our  opinion  with  a 
quotation  from  both.  In  the  case  in  Dallas, 
Shippen,  President,  said,  ^*The  first  objec- 
tion as  to  the  manner  of  the  jury  collecting 
the  sense  of  its  members  with  regard  to 
the  quantum  of  damages,  does  not  appear 
to  us  to  be  well  founded,  or  at  all  similar 
to  casting  of  lots  for  a  verdict.  In  torts 
and  other  cases  where  there  is  no  ascer- 
tained demand  it  can  seldom  happen  that 
jurymen  will  at  once  agree  upon  a  precise 
sum  to  be  given  in  damages:  There  will 
necessarily  arise  a  variety  of  opinions,  and 
mutual  concessions  must  be  expected.  A 
middle  sum  may  in  many  cases  be  a  good 
rule,  and  though  it  is  possible  this  mode 
may  sometimes  be  abused  by  a  designing 
juryman  fixing  upon  an  extravagantly  high 
or  low  sum,  yet  unless  such  abuse  appears 
the  fraudulent  design  will  not  be  pre- 
sumed." And  in  that  from  1  Mass.  R.  542, 
Sewell,  Justice,  said,  *'The  record  of  a  ver- 
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diet  implies  an  unanimous  consent  of  the 
jury,  and  is  conclusive  and  incontrovertible 
evidence  of  the  fact.  Besides,  the  secret 
intention  and  mental  act  of  a  juror  can 
never  be  a  subject  of  leg^al  enquiry,  and 
from  the  necessity  of  the  case  his  conduct 
before  the  Court  is  the  best  and  only  evi- 
dence that  can  be  admitted  of  his  assent  to 
a  verdict  delivered  in  his  presence.  The 
members  of  a  jury  before  they  agree  must 
argue  the  questions  of  the  case  committed 
to  them,  and  each  may  be  supposed  to  ex- 
press his  opinion  as  to  the  general  question 
for  which  party  the  verdict  shall  be  found, 
and  if  for  the  plaintifiP  for  what  amount 
of  damages.  It  is  not  important  as  it 
seems   to   me  by  what  method  a  sum 

657  for   damages  shall  *be   proposed,    if 
finally  there  is  unanimous  assent  of 

the  jury  in  the  sum  declared  by  their  ver- 
dict." It  is  true  these  were  civil  cases  and 
ours  is  a  criminal  one;  but  we  can  perceive 
no  reason  why  that  difference  should  weaken 
the  analogy  or  detract  from  their  influence 
or  bearing  in  the  least. 

We  will  now  briefly  consider  together 
the  second  and  third  specifications  of  mis- 
conduct or  misbehaviour  in  the  jury  for 
partaking  of  ardent  spirits  at  all,  and  for 
partaking  of  the  treat  furnished  by  Dr. 
Waring.  In  support  of  these  objections  the 
prisoner's  counsel  cited  the  Code  629,  ch. 
163,  {  12.  People  v.  Douglass,  4  Cow.  R. 
26;  Oliver  v.  Trustees  of  Springfield,  5 
Cow.  R.  283 ;  Bryant  v.  Forster,  7  Conn.  R. 
562;  and  Coleman  v.  Moody,  4  Hen.  A  Munf. 
1.  And  the  attorney  general  relied  on  21 
Viner  Abr.  447-8,  title  Trial,  letter  g ;  2 
Hale  P.  C.  306 ;  Commonwealth  v.  Roby,  12 
Pick.  R.  4% ;  Everett  v.  Youells,  24  Eng. 
C.  L.  R.  142;  and  3  Rob.  Pr.  247-8.  Ac- 
cording to  the  English  authorities  the  only 
question  ever  made  on  the  subject  of  re- 
freshments in  eating  and  drinking  has 
been,  by  whom  furnished?  and  not  as  to 
the  kind:  and  they  have  holden  that  if 
furnished  by  a  party,  or  the  prevailing 
party  in  a  cause,  it  is  sufiicient  ground  for 
setting  aside  the  verdict;  but  if  furnished 
at  the  cost  of  the  jury  or  a  third  party  a 
stranger  in  interest  to  the  cause,  whilst  it 
might  constitute  misbehaviour  and  subject 
him  to  fine  and  imprisonment  for  the  irreg- 
ularity, it  would  not  affect  the  validity  of 
the  verdict;  unless  in  addition  to  the  mere 
irregularity  it  was  attended  with  such  cir- 
cumstances of  excess,  abuse  or  otherwise 
as  to  create  a  reasonable  presumption  that 
it  injuriously  influenced  the  impartiality 
and  purity  of  the  verdict :  And  there  is  no 
Virginia  authority  that  lays  down  a  differ- 
ent rule  and  countenances  the  proposition 
that  the  fact  of  ardent  spirits  entering  into 
and  forming  part  of  the  refreshments,  if 
used  with  moderation  and  temperance, 

658  *constituted    misconduct    in    a  jury; 
and  if  misconduct  for  which  the  jury 

might  be  fined,  such  an  irregularity  as  to 
vitiate  the  verdict.  The  case  of  Coleman 
V.  Moody,  cited  for  that  purpose,  is  not 
only  not  authority  for  such  a  proposition, 
but  if  not  expressly,  by  strong  implication 


decides  the  contrary.  Nor  do  we  consider 
the  New  York  adjudications  referred  to  aa 
clearly  establishing  such  a  rule;  though  it 
must  be  confessed  that  some  of  the  dicta  of 
the  Judges  in  those  cases  go  to  that  ex- 
treme. In  the  case  of  The  People  v.  Doug- 
lass, the  decision  was  '*when  the  jury 
separate  contrary  to  the  instruction  of  the 
Court,  make  use  of  strong  drink,  and  con- 
verse upon  the  matter  they  are  empaneled 
to  try;"  and  this  it  appears  was  whilst 
they  were  sitting  as  a  jury  and  during  the 
progress  of  the  trial.  But  even  in  that 
case  the  rule  is  laid  down,  that  the  mere 
separation  of  a  jury  without  farther  abuse 
is  not  sufiicient  ground  of  new  trial,  and 
that  it  is  not  every  irregularity  that  will 
render  a  verdict  void.  Bryant  v.  Forster 
was  a  case  wiiere  a  juryman  while  engaged 
in  the  course  of  a  cause,  was  permitted  to 
leave  the  Court  in  charge  of  an  officer,  and 
who  improperly  separated  himself  from  that 
officer  and  drank  about  one  third  of  a  gill 
of  brandy.  The  Court  said,  '*We  cannot 
allow  jurors  thus  of  their  own  head  to  drink 
spirituous  liquors  while  engaged  in  the 
course  of  a  cause." 

But  grant  that  the  New  York  cases  cited 
from  Cowen  have  firmly  settled  the  law  in 
that  state  as  contended ;  whilst  it  is  ad- 
mitted they  are  entitled  to  the  most  respect- 
ful consideration  on  account  of  the  high 
character  of  the  tribunal  and  the  learning 
and  ability  of  the  Judges  whose  reasoned 
opinions  they  contain,  and  always  proper 
to  be  consulted  as  lights  to  inform  and 
guide  our  deliberations,  and  weighed, 
adopted  and  followed  so  far  as  they  per- 
suade and  convince,  they  cannot  bind  this 
Court  as  authority.  And  not  being  so 
bound,  we  must  say,  with  all  due  re- 
659  spect,  they  have  *not  convinced  onr 
judgment  aod  cannot  receive  our  ap- 
proval. We  find  the  law  laid  down  on  this 
subject  far  more  to  our  satisfaction  in  a  case 
in  6  Greenleaf  37,  in  the  following  terms : 
''If  ardent  spirits  constitute  part  of  the 
refreshments  and  appear  to  have  operated 
upon  any  juror  so  far  as  to  impair  his  rea- 
soning powers,  inflame  his  passions  or 
have  any  improper  influence  upon  his  opin- 
ions, the  verdict  would  probably  be  set 
aside;*'  and  in  choosing  between  the  New 
Yofk  and  Massachusetts  decisions  on  this 
point,  we  have  no  hesitation  in  preferring 
the  latter  as  the  most  reasonable.  In  times 
past  when  criminal  trials  were  more  sum- 
mary, when  they  were  gererally  decided  in 
a  day  or  at  a  sitting,  when  all  refreshments 
were  withheld  until  a  verdict  was  rendered, 
it  might  have  been  a  very  wise  and  proper 
precaution  and  one  productive  of  but  little 
if  any  hardship  or  inconvenience,  certainly 
no  more  than  the  deprivation  of  other  re- 
freshments, to  deny  even  the  moderate  and 
temperate  use  of  anient  spirits  whilst  they 
were  engaged  in  Court  sitting  as  a  jury,  or 
retired  to  their  jury  room  to  deliberate  and 
consult  of  their  verdict;  but  now  when 
trials  are  protracted  and  spun  out  f6r  suc- 
cessive days  and  sometimes  weeks,  and 
since  the  law  has  provided  that  reasonable 
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refreshments  shall  be  furnished  at  the  pub- 
lic expense,  we  do  not  know  where  this 
Court  will  find  its  authority  for  imposing 
upon  jurors  the  interdict  of  total  abstinence 
during  their  confinement.  It  has  the  un- 
doubted right  and  it  is  its  bounden  duty  to 
require  of  those  who  are  not  given  to  total 
abstinence  the  strictest  moderation  and 
temperance  in  the  use  of  ardent  spirits, 
and  to  hold  them,  their  keepers,  and  those 
who  supply  them,  responsible  criminaliter 
as  for  a  contempt,  for  any  abuse  or  excess 
of  indulgence ;  but  in  our  judgment,  how- 
ever much  we  may  approve  and  commend 
total  abstinence  in  all,  and  on  all  occasions 
and  more  especially  on  such  an  occasion  as 
that  of  being  engaged  in  performing 

660  the    *grave  duty  of  a  juror,  deliberat- 
ing  upon  an  issue  involving  the  life 

or  liberty  of  a  fellow  being,  we  neither  can 
nor  ought,  if  we  could,  go  farther.  It  is 
the  right  of  jurors  to  be  permitted  to  exer- 
cise the  discretion  and  free  will  on  the  sub- 
ject which  belong  to  them  out  of  the  jury 
box ;  and  ours  both  the  right  and  the  duty 
of  holding  them  responsible  to  strict  ac- 
countability for  any  abuse  or  excess:  and 
when  there  is  reason  to  suspect  that  such 
excess  or  abuse  has  exerted  a  sinister  influ- 
ence, of  annulling  their  verdict  and  award- 
ing a  new  trial. 

The  only  remaining  question  is,  whether 
the  well-intended  but  thoughtless  and  ill- 
timed  act  of  civility  and  hospitality  on  the 
part  of  the  Commonwealth's  witness,  Dr. 
Waring,  in  treating  the  jury  on  the  night 
of  the  18th  of  April,  (in  the  presence  of  the 
officers  who  had  them  in  charge,  be  it  remem- 
bered,) shall  vitiate  this  verdict.  That  the 
act  was  mere  inadvertence,  and  the  intent 
innocent,  cannot  be  questioned,  from  aught 
that  appears  in  this  record  to  the  contrary. 
His  being  there  was  purely  accidental, 
as  appears  from  the  deposition  of  the  deputy 
sheriff:  He  went  upon  his  invitation.  He 
had  no  interest  in  the  cause,  and  no  con- 
nection with  it,  except  as  a  professional 
witness  for  the  Commonwealth.  It  does 
not  appear  that  he  was  hostile  to  the  pris- 
oner, or  even  knew  him,  or  desired  his  con- 
viction ;  it  does  not  appear  that  there  was 
the  least  question  as  to  his  credibility ;  but 
the  contrary  is  fairly  inferrible  from  the 
record.  That  it  was  an  irregularity,  is  not 
denied,  in  the  witness,  the  jurors  and  the 
officers  permitting  it;  but  one,  which 
though  brought  to  the  attention  of  the 
Court  who  presided  over  the  trial,  so  far 
as  appears  from  the  record,  passed  without 
its  animadversion,  doubtless  because  of  the 
absence  of  intention  on  the  part  of  all 
concerned  to  commit  any  breach  of  duty  or 
propriety.  It  cannot  reasonably  be  pre- 
sumed or  suspected  that  any  injury  to  the 
prisoner  has  resulted  from   the   inad- 

661  vertence.    *The  jury,  as  we  are  certi- 
fied by    the    Judge    and    the    deputy 

sheriffs,  were  strictly  temperate,  a  large 
proportion  of  them  said  to  be  Sons  of  Tem- 
perance; they  demeaned  themselves  with 
the  most  exemplary  propriety  during  the 
whole   trial,   and  have  rendered  a   verdict 


unimpeachable  upon  the  merits,  according 
to  the  law  and  the  evidence,  and  of  which, 
if  any  error  could  be  predicated,  it  would 
be  an  error  on  the  side  of  humanity  and 
mercy.  To  set  aside  such  a  verdict  for  such 
an  irregularity,  would,  in  our  judgments, 
establish  a  precedent  in  Our  criminal  juris- 
prudence much  to  be  deprecated,  because 
calculated  to  multiply  miscarriages  in 
criminal  trials,  and  impediments  in  the 
way  of  the  conviction  and  punishment  of 
offenders,  already  sufficiently  numerous  and 
embarrassing. 

Judgment  affirmed. 


Commonwealth  v.  Adcock.* 

December  Term,  1861. 

I.  Bmbezzlemeot— Remandlnir  of  Bxantnliiff  Court— 
Indlctmeiit.— A  prisoner  is  remanded  by  the  ex- 
amining Court  to  be  tried  for  embezzling  the 
ffoods  of  W;  he  may  thereupon  be  Indicted  for 
embezzling  the  ffoods  of  A;  the  embezzlement 
beinff  of  the  same  ffoods  for  which  he  was  tried 
by  the  examining  Court 

a.  Crlnlnal  Law  —  DiAcharge  of  Prisonor— 'Three 
Terms  of  Coart**t— Caae  at  Bar.— A  prisoner  is 
indicted  for  embezzling  the  ffoods  of  W,  and  at 
the  fifth  term  after  he  was  examined  for  the 
offence,  he  is  tried  and  convicted;  but  the  ver- 
dict is  set  aside  for  a  variance  between  the 
alleffation  and  the  proof,  as  to  the  ownership 
of  the  ffoods;  and  the  case  is  continued.  At 
the  next  term  of  the  Court  the  attorney  for  the 
Commonwealth  enters  a  nolle  proMQui  upon  the 
indictment:  and  the  prisoner  is  indicted  again  for 
the  same  offence ;  the  Indictment  in  the  first  count 
being  the  same  as  in  the  former  indictment, 
and  another  count  charging  the  goods  em- 

662  bezzled  *to  be  the  goods  of  A.  Upon  his  ar- 
raignment he  moves  the  Court  to  discharge 
him  from  the  offence,  on  the  ground  that  three 
regular  terms  of  the  court  had  been  held  since  he 
was  examined  and  remanded  for  trial  without  his 
being  indicted.  The  attorney  for  the  Common- 
wealth opposes  the  motion  and  offers  the  record 
of  the  proceedings  of  the  Circuit  court  upon  the 
first  indictment,  to  shew  that  he  had  been  indicted, 
tried  and  convicted;  which  was  objected  toby  the 
prisoner.    HsU): 

ist.  3ame— Some— Same  —  Bvldence — Record.^— The 
record  is  competent,  and  the  only  competent, 
evidence  upon  the  question. 
ad.  3aiiM— Same— Same— Caao  at  Bar.— The  second 
Indictment  being  for  the  same  act  of  embezzling 
as  the  first,  and  the  prisoner  having  been  in- 

*Por  monographic  note  on  Constitatlooal  Law,  see 
end  of  case. 

tStatnte— Discharge  of  Prisoner- 'Three  Terms  of 
Court"- interpretation.— See  principal  case  cited 
with  approval  in  Benton's  Case,  91  Va.  780,  21  S.  E. 
Rep.  496;  State  v.  Strauder.  11  W.  Va.  800.  See  foot- 
note to  Bell's  Case.  7  Oratt.  646;  monographic  note  on 
"Indictments,  Informations  and  Presentments" 
appended  to  Boyle  v.  Com..  14  Oratt.  674. 

(Same— Same— Same— Bvldence  Record.— The  princi- 
pal case  is  cited  with  approval  in  State  v.  Strauder, 
11  W.  Va.  798:  SUte  v.  Hudkins,  SB  W.  Va.  252,  288,  18 
S.  £.  Rep.  868. 
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dieted,  tried  and  convicted  In  time,  and  the 
verdict  set  aside  for  the  variance,  the  second  in- 
dictment was  proper  and  in  time;  and  the 
prisoner  is  not  entitled  to  he  discharged. 

3.  5«iiie— Same— Interpretation  of  5tatute.— The  ex- 
ceptions or  excuses  for  failure  to  try  the  prisoner, 
enumerated  in  the  statute,  are  not  intended  to 
exclude  others  of  a  similar  nature,  or  in  pari  ra- 
tione;  but  only  that  if  the  Commonwealth  was  in 
default  for  three  terms  without  any  of  the  excuses 
for  the  failure  enumerated  in  the  statute,  or  such 
like  excuses  fairly  Implicable  by  the  Courts  from 
the  reason  and  spirit  of  the  law,  the  prisoner 
should  be  entitled  to  his  discharge. 

4.  3anM— Effect  of  Code  on  Offences  Committed  before 
It  Went  Into  Operation. f— Though  an  offence  com- 
mitted before  the  Code  of  1840  went  into  operation, 
must,  so  far  as  the  question  of  guilt,  degree  of 
crime.  Quantum  of  punishment  and  rules  of  evi- 
dence are  concerned,  be  governed  by  the  law  in 
force  at  the  time  the  offence  was  committed,  yet 
upon  the  question  of  the  prisoner's  right  to  be 
discharged  from  the  failure  to  try  him.  arising 
after  the  Code  went  into  operation,  it  must  be 
governed  by  the  law  In  the  Code.  I 

I  The  various  acts  of  assembly  bearing  upon  this 
question  are  here  given,  on  the  suggestion  of  the 
Judge  who  delivered  the  opinion  of  the  Court: 

litev.  Code  of  1819,  p.  607,  ch.  100,  S  28.  "Every  per- 
son charged  with  such  crime,  (treason  or  felony,) 
who  shall  not  be  indicted  before,  or  at,  the  second 
term  after  he  shall  have  been  committed,  unless  the 
attendance  of  the  witnesses  against  him  appears  to 
have  been  prevented  by  himself,  shall  be  discharged 
from  his  imprisonment,  if  he  be  detained  for  that 
cause  only;  and  if  he  be  not  tried  at  or  before  the 
third  term  after  his  examination  before  the  Justices, 
he  shall  be  forever  discharged  of  the  crime:  unless 
such  failure  proceed  from  any  continuance  granted 
on  the  motion  of  the  prisoner,  or  from  the  inability 
of  the  Jury  to  agree  on  their  verdict" 

Sessions  Acts  of  1847-8,  p.  144,  ch.  20, 1 12.  "Any  per- 
son held  in  prison  on  any  charge  of  having 
663  committed  a  crime,  shall  be  discharged  *f  rom 
his  imprisonment  if  he  be  not  indicted  before 
the  end  of  the  second  term  of  the  Court  at  which  he 
is  held  to  answer,  unless  it  shall  appear  to  the  satis- 
faction of  the  Court  that  the  witnesses  on  the  part 
of  the  Commonwealth  have  been  enticed  or  kept 
away,  or  are  detained  or  prevented  from  attending 
the  Court,  by  sickness  or  some  inevitable  accident, 
and  except  in  the  case  provided  for  in  the  following 
section.**  The  case  provided  for  in  the  next  section 
is  the  insanity  of  the  prisoner. 

P.  152,  ch.  21,  I  45.  "Every  person  charged  with 
felony  and  remanded  by  the  examining  Court  to  a 
Circuit  Superior  court  for  trial,  shall  be  forever  dis- 
charged from  the  crime  whenever  there  shall  have 
been  three  terms  after  his  examination,  at  which 
the  failure  to  try  the  case  was  not  caused  by  his 
insanity,  or  the  witnesses  for  the  Commonwealth 
having  been  enticed  or  kept  away,  or  detained  or 
prevented  from  attending  the  Court  by  sickness  or 
some  inevitable  accident,  or  did  not  proceed  from  a 
continuance  granted  on  his  own  motion,  or  from 
inability  of  the  Jury  to  agree  in  their  verdict" 

fCrlninal  Law— Bf feet  of  Code  on  Offence  Committed 
before  It  Went  Into  Operation.— For  the  proposition 
laid  down  in  the  fourth  headnote,  the  principal  case 
was  cited  in  State  v.  Strauder.  8  W.  Va.  008. 


P.  122,  ch.  11,  S  10.  "No  person  shall  be  held  to 
answer  on  a  second  indictment  or  other  accnsation, 
for  any  offence  of  which  he  has  been^  acquitted  by 
the  Jury,  upon  the  facts  and  merits,  on  a  former 
trial;  but  such  acquittal  may  be  pleaded  by  him  in 
bar  of  any  prosecution  for  the  same  offence,  not- 
withstanding any  defect  in  the  form,  or  in  the  sub- 
stance of  the  indictment  or  other  accusation  on 
which  he  is  acquitted." 

S  11-  "Any  person  Indicted  or  otherwise  accused 
of  an  offence,  who  on  his  trial  shall  be  acquitted 
upon  the  ground  of  a  variance  between  the  allega- 
tions and  the  proof,  or  upon  any  exception  to  the 
form  or  the  substance  of  the  indictment  or  other 
accusation,  may  be  arraigned  again  on  a  new  indict- 
ment or  other  proper  accusation,  and  tried  and 
convicted  for  the  same  offence,  notwithstanding 
such  former  acquittal." 

Code  of  1840.  p.  770,  ch.  207,  S  18.  "A  person  in  jail, 
on  a  criminal  charge,  shall  be  discharged  from 
imprisonment  if  he  be  not  indicted  before  the  end 
of  the  second  term  of  the  court  at  which  he  is  held 
to  answer,  unless  it  appear  to  the  Court  that  mate- 
rial witnesses  for  the  Commonwealth  have  been 
enticed  or  kept  away,  or  are  prevented  from  attend- 
ing by  sickness  or  Inevitable  accident  and  except 
also  in  the  case  provided  in  the  following  section. *" 
The  case  provided  for  in  the  next  section  is  the 
insanity  of  the  prisoner. 

P.  778,  ch.  208,  S  8&  "Every  person  charged  with 
felony,  and  remanded  to  a  Superior  court  for  trial. 
shall  be  forever  discharged  from  prosecution  for 
the  offence,  if  there  be  three  regular  terms  of  such 
Court  after  his  examination,  without  a  trial,  unless 
the  failure  to  try  him  was  caused  by  his  insanity;  or 
by  the  witnesses  for  the  Commonwealth  being 
enticed  or  kept  away,  or  prevented  from 
664  attending  *by  sickness  or  inevitable  accident: 
or  by  a  continuance  granted  on  motion  of  the 
accused;  or  by  reason  of  his  esca;>fng  from  jail  or 
falling  to  appear  according  to  his  recognisance,  or  of 
the  inability  of  the  Jury  to  agree  in  their  verdict*' 

P.  751.  ch.  100,  S  15.  "A  person  acquitted  by  the 
Jury,  upon  the  facts  and  merits  on  a  former  trial, 
may  plead  such  acquittal  in  bar  of  a  second  prose- 
cution for  the  same  offence,  notwithstanding  any 
defect  in  the  form  or  substance  of  the  indictment 
or  accusation  on  which  he  was  acquitted." 

$  18.  "A  person  acquitted  of  an  offence  on  the 
ground  of  a  variance  between  the  allegations  and 
the  proof  of  the  indictment  or  other  accusation,  or 
upon  an  exception  to  the  form  or  substance  thereof. 
may  be  arraigned  again  on  a  new  Indictment  or 
other  proper  accusation,  and  tried  and  convicted 
for  the  same  offence,  notwithstanding  such  former 
acquittal. 

The  case  is  fully  stated  in  the  opinion  of 
the  Court  delivered  by  Judge  Thompson. 

The  Attorney  Greneral  and  Toung-,  for  the 
Commonwealth. 

Robert  G.  Scott  and  Irving,  for  the  pris- 
oner. 

THOMPSON,  J. ,  delivered  the  opinion  of 
the  Court. 

The  accused,  the  captain  of  a  canal  boat 
and  carrier  for  hire  on  the  James  river 
canal,  was  on  the  7th  of  December  1848, 
committed  by  the  mayor  of  the  city  of 
Richmond,  upon  a  charge  of  feloniously 
embezzling  and  fraudulently  converting  to 
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his  own  tise,  a  box  of  merchandise,  delivered 
to  him  for  transportation  to  Buchanan,  the 
property  of   Word,   Ferguson  &  Barksdale, 
merchants   of   the   city  of  Richmond.     He 
was   examined   and   remanded  for  further 
trial    by    the  Hustings  court  on  the  18th  of 
January  1849,  and  being    admitted   to  bail, 
he  entered  into  a   recognizance   with    ap- 
proved security  to  appear  at  the  next  term 
of  the  Circuit  Superior  court  for  the  county 
of  Henrico  and  city  of  Richmond :  the  wit- 
nesses for  the   Commonwealth   were  recog- 
nized  to  appear  at  the  same  term  to  give 
evidence    in    behalf  of  the  Common - 
665      wealth.    The   accused   failed  *to  ap- 
pear  at   the   first   of   the   term,    his 
default    was    recorded,     his    recognizance 
estreated,      and     a    scire    facias    awarded 
against  him  and  his  bail.     At  a  subsequent 
day   of   the  term  he  made  his  appearance ; 
whereupon  on  his  motion   the  oiders  of  de- 
fault  and   award   of  scire   facias  were  set 
aside,  and  he  was  released  from  the  breach 
of  his  recognizance :  In  the  meantime  how- 
ever the  witnesses  for  the  Commonwealth, 
the   two   recognized,    Ferguson  and  Blair, 
had   appeared   and   been   recognized  to  the 
next  term,  and  the  cause   virtually  contin- 
ued :  and    then    the   prisoner  was  again  let 
to  bail  and  recognized  to  appear  at  the  next 
term.     Neither  at  this  term  nor  at  the  first 
was    any    indictment   found   by  the  grand 
jury.    Whether  the   failure  to  send  the  in- 
dictment to  the  grand  jury  at  the  first  term 
was  owing  to  the  failure  of  the  accused  to 
appear   before    the    Commonwealth's    wit- 
nesses had  been  adjourned  over  and  recog- 
nized to  appear  at  the  next  term   and   the 
cause  virtually  continued ;  or  whether  the 
failure  to  indict  at  both  the  first  and  second 
terms  was  owing  to  the  absence  of  the  wit- 
ness Roberts,  the  other   two   Ferguson  and 
Blair,    upon   whose   evidence  the  bill  was 
eventually    found,    being   present   on  both 
occasions,  the  record  does  not  inform    us; 
and  therefore  we   can  only  conjecture.     If 
the  non-appearance  of   the  accused  at  the 
first  term  was  the  cause  of  the  failure  then 
either  in  whole  or  in  part,  the  presumption 
is  that  the  cause  of  the  second  failure  was 
the   absence   of  the    witness  Roberts.     At 
the  third  term,  April  1850,    the   indictment 
was   found;  and    then    and   at   the    fourth 
term,  November  1850,    the   cause  was  con- 
tinued on  motion  of  the   prisoner.     At  the 
fifth  term,  April  1851,  the  indictment  which 
contained  but  one  count  and  laid  the  goods 
charged  to  be  embezzled  as  the   property  of 
Word,  Ferguson  Sl  Bark^ale,    came  on  for 
trial,  was  tried,  and   the  jury  who  tried  it 
returned  a  verdict  of  guilty,   and   assessed 
the  term  of  imprisonment  in  the  peni- 
666      tentiary   at  one  *year.     The  prisoner 
moved   for  a    new    trial,    which  was 
granted  by  the  Court  upon  the  ground  of  a 
variance   between    the   allegata  et  probata 
relative   to  the  ownership  or  property  in 
the  goods,    which    were   the   subject  of  the 
embezzlement.    The  case   then   necessarily 
stood  over  to  the  November  term  1851,  for 
the  new  trial.     At  that  term   the   attorney 
for  the  Commonwealth,  as  it  was  his  duty 


to  do,  to  avoid  a  second  failure  upon  thie 
ground  of  variance  in  the  event  of  the  same 
evidence  being  adduced  on  the  new  trial, 
and  the  opinion  of  the  Court  remaining  the 
same  upon  the  question  of  ownership,  to 
wit,  that  the  property  of  the  goods  was  in 
the  consignees,  the  Messrs.  Ayres  of  Buch- 
anan, and  not  the  consignors.  Word,  Fer- 
guson &  Barksdale,  asked  and  obtained 
leave  of  the  Court  to  enter  a  nolle  prosequi 
as  to  the  first  indictment,  and  to  send  up 
a  new  bill ;  which  was  found  by  the  grand 
jury  then  in  session:  the  prisoner,  upon 
the  motion  of  the  attorney  for  the  Common- 
wealth, bein&f  detained  in  custody  to  answer 
the  new  indictment  based  upon  his  exam- 
ination by  the  Hustings  court  for  the  same 
offence,  varying  in  nothing  but  in  the  in- 
cident of  ownership  or  property  in  the 
goods.  This  new  indictment  contains  three 
counts,  all  charging  the  same  corpus  delicti. 
The  first  embraces  the  old  indictment  in 
totidem  verbis,  laying  the  property  of  the 
goods  in  Wofd,  Ferguson  Sl  Barksdale;  the 
second  alleges  their  ownership  in  R.  M.  8l 
Francis  Ayres ;  and  the  third  alleges  deliv- 
ery by  Word,  Ferguson  &  Co.  of  the  goods 
R.  M.  Sl  Francis  Ayres,  to  the  accused  to 
be  carried  and  delivered  to  them  at  Buch- 
anan: In  short,  the  new  indictment  is  the 
old  one  with  two  additional  or  superadded 
counts.  Upon  his  arraignment  upon  this 
new  indictment  the  prisoner  tendered  a 
plea  in  abatement,  setting  forth  that  he 
had  not  been  regularly  and  legally  examined 
for  the  offence  therein  charged.  To  his 
plea  the   attorney    for   the    Commonwealth 

replied  that  he  had  been  regularly  and 
667      legally  ^examined,   and  remanded  by 

the  Hustings  court  for  the  offence 
whereof  he  was  indicted ;  and  vouched  the 
record  and  proceedings  of  the  examining 
Court.  To  this  replication  the  prisoner  de- 
murred ore  tenus;  the  attorney  for  the 
Commonwealth  in  like  manner  joined  in 
the  demurrer;  and  the  Court  overruled  the 
demurrer:  being  of  opinion  that  the  pris- 
oner had  been  regularly  and  legally  exam- 
ined for  the  offence  charged.  Whereupon 
he  moved  the  Court  to  discharge  him  from 
the  offence  aforesaid,  on  the  ground  that 
three  regular  criminal  terms  of  the  Court 
had  been  held  since  he  was  examined  and 
remanded  for  trial  before  the  same,  for  the 
said  offence,  without  being  indicted  for  the 
same:  and  in  support  of  his  motion  he 
vouched  the  record  of  the  examining  Court, 
shewing  that  he  was  examined  and  re- 
manded for  the  offence  on  the  18th  of  Jan- 
uary 1849,  and  shewing  by  the  record  of 
the  Circuit  Superior  court  that  more  than 
three  regular  criminal  terms  had  been  held 
since  his  examination  to  wit,  on  the  3d 
day  of  May  1849,  13th  of  November  1849, 
29th  of  April  1850,  8th  day  of  November 
1850,  and  28th  of  April  1851 ;  and  alleging 
that  at  neither  of  these  terms  had  he  been 
indicted  for  the  offence  aforesaid.  The  at- 
torney for  the  Commonwealth  opposed  the 
prisoner's  motion  for  his  discharge;  and 
for  the  purpose  of  answering  and  negativ- 
ing his  allegation  of  a  failure   to   indict  in 
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three  terms,  offered  to  introduce  the  record 
of  the  proceedings  of  the  Circuit  court  upon 
the  first  indictment,  shewing  or  purporting 
to  shew,  that  the  prisoner  had  not  only 
been  indicted  but  tried  upon  the  indictment 
in  due  time,  and  found  guilty  by  the  ver- 
dict of  a  jury ;  and  applied  for  and  obtained 
a  new  trial  of  the  Court  upon  the  ground  of 
variance  between  the  allegations  and  the 
proofs.  To  the  introduction  of  this  evi- 
dence the  prisoner  objected;  but  his  ob- 
jection was  overruled,  the  evidence  received 
and  considered,  and  the  prisoner's  motion 
for  his  discharge  overruled.    After- 

668  wards,  *however,    the  Court  upon  the 
motion   of   the   prisoner,    and  by  his 

consent  and  with  the  consent  of  the  attor- 
ney for  the  Commonwealth,  waived  its  de- 
cision upon  the  motion  for  a  discharge,  and 
the  prisoner's  objection  to  the  evidence 
introduced  by  the  Commonwealth,  and  ad- 
journed to  the  General  court  for  its  decision 
thereupon,  because  of  their  novelty  and 
difficulty,  the  following  questions : 

First— **  Ought  the  Court,  on  the  said 
motion  of  the  prisoner  to  be  discharged, 
to  receive  and  consider  the  record  and  pro- 
ceedings offered  by  the  attorney  for  the 
Commonwealth?' ' 

Second — **  Ought  the  prisoner,  on  the 
motion  made  by  him,  as  aforesaid,  to  be 
discharged  from  the  crime  with  which  he 
now  here  stands  indicted,  or  from  further 
prosecution  for  the  same?*' 

The  first  question  is  free  of  all  doubt  and 
difficulty,  admitting  of  a  prompt  and  easy 
solution.  We  are  all  agreed  that  the  evi- 
dence objected  to  ought  to  be  received  and 
considered ;  indeed,  it  is  the  only  evidence 
admissible  or  competent  on  such  an  issue. 
The  prisoner  had  alleged  a  failure  to  indict 
within  the  period  of  three  regular  terms ; 
and  to  sustain  the  allegation  had  introduced 
the  records  of  the  examining  Court  and  of 
the  Circuit  court,  shewing  the  date  of  his 
examination  and  the  holding  of  more  than 
three  actual  regular  terms,  and  denied  that 
he  had  been  indicted  at  any  of  them.  To 
such  an  objection  or  allegation,  if  untrue, 
but  one  answer  could  be  given  by  the  at- 
torney for  the  Commonwealth — to  traverse 
the  failure,  and  allege  the  finding  of  an 
indictment  or  a  trial,  as  the  case  may  be, 
and  vouch  the  record  to  prove  it.  Of  the 
indispensable  necessity  of  adducing  record 
evidence  to  prove  the  fact  of  indictment  or 
trial,  there  surely  cannot  be  a  doubt.  The 
real  question  as  to  the  sufficiency  of  the 
evidence  to  support  the  issue  on  the  part  of 
the  Commonwealth.     That,    in  truth, 

669  is    the   issue  involved  *^in  the  second 
question  adjourned,  and  the  only  one 

worthy  of  serious  consideration  by  this 
Court.  It  would  have  been  the  only  one 
adjourned,  but  for  the  informal  and  sum- 
mary manner,  ore  tenus,  in  which  the 
questions  were  presented  in  the  Court  be- 
low. Had  the  prisoner,  instead  of  his  sum- 
mary motion,  pleaded  specially  his  ground 
or  matter  of  discharge,  the  attorney  for  the 
Commonwealth  would  have  replied  and 
vouched    the    record   relied  on  by  him;  the 


prisoner  would  have  demurred  to  the  repli- 
cation, and  upon  joinder  in  demurrer  the 
issue  would  have  been  formally  and  reg'u- 
larly  developed,  which  the  second  question 
adjourned  presents  for  our  decision ; — ^that 
is  to  say,  whether  he  be  entitled  to  his  dis- 
charge in  consequence  of  the  alleged  failure 
to  indict  or  try  within  the  term  prescribed 
by  law ;  or,  on  the  other  hand,  whether  the 
record  adduced  by  the  Commonwealth  be 
sufficient  to  establish  her  pretension  that 
he  was  indicted  or  tried  in  proper  time  to 
render  him  still  liable  to  further  prosecution 
for  the  offence. 

This  question  has  been  elaborately  and 
ably  argued  by  the  counsel  for  the  prisoner, 
and  by  the  attorney  general  and  his  asso- 
ciate, the  attorney  for  the  Commonwealth, 
in  the  Circuit  court  for  the  county  of  Hen- 
rico and  city  of  Richmond.  But  it  is  worthy 
of  remark,  whilst  the  counsel  of  the  pris- 
oner have  on  this  occasion  displayed  their 
accustomed  ability  and  ingenuity,  and  have 
by  their  arguments  been  conducted  to  the 
same  goal,  the  right  of  the  prisoner  to  his 
discharge,  they  have  arrived  at  one  and 
the  same  favourable  conclusion  from  very 
diverse  and  conflicting  premises,  and  by  a 
very  dissimilar,  if  not  adverse,  course  of 
ratiocination.  The  first  counsel  argtied 
that  the  accused  had  not  been  legally  exam- 
ined for  the  offence  for  which  he  was  re- 
indicted, upon  the  ground  that  the  offences 
charged  in  the  first  and  last  indictments 
were  essentially  different,  and  that 
670  therefore  he  was  entitled  to  his  *dis- 
charge.  But  if  precluded  from  rais- 
ing that  question,  as  it  had  been  decided 
by  the  Circuit  court,  and  was  not  adjourned 
to  us,  and  upon  the  hypothesis  that  he  had 
been  properly  examined,  he  contended  that 
the  nolle  prosequi  put  an  end  to  the  prose- 
cution, sweeping  off,  nullifying  and  ren- 
dering functus  officio,  not  only  the  first 
indictment,  but  the  examination  of  the 
called  Court,  commitment  and  all ;  and  that 
therefore  the  prisoner  was  illegally  detained 
in  custody,  and  was  entitled  to  his  discharge 
at  the  time  he  moved  for  it  in  the  Court 
below.  On  the  other  hand,  the  last  counsel 
not  only  admits,  but  insists  on  as  conces- 
sums  in  the  cause,  not  to  be  controverted 
by  the  prisoner  or  the  Commonwealth,  that 
the  offence  charged  in  the  last  is  identical 
with  that  alleged  in  the  first  indictment, 
and  that  the  prisoner  was  regularly  and 
legally  examined  and  remanded,  and  could 
not  be  again  examined  therefor;  and  he 
predicates  his  argument  exclusively  upon 
the  Commonwealth's  failure  to  indict  in 
due  time  after  the  examination. 

If  the  first  counsel  had  been  right  in  his 
premises,  in  assuming  that  the  offences 
were  not  the  same,  that  the  party  had  not 
been  legally  examined,  or  that  the  nolle 
prosequi  was  productive  of  the  consequences 
he  supposed,  the  conclusion  he  drew  from 
these  premises  did  not  follow,  but  the  very 
reverse:  The  legitimate  conclusion  would 
be,  that  whilst  the  prisoner  could  not  be 
arraigned  and  tried  on  this  indictment,  he 
was  not  to  be  discharged,   but  detained  in 
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custody  until  proceedings  de  novo  conld  be 
instituted  against  him.  But  that  the  coun- 
sel is  totally  mistaken  in  his  premises  as 
to  the  non-identity  of  the  offence,  the  in- 
sufficiency of  the  examination,  and  the 
effects  and  consequences  of  a  nolle  prosequi, 
is  as  abundantly  established  by  authority 
as  it  is  manifest  in  reason.  Bee  Halkem's 
Case,  2  Va.  Cas.  4;  Derieux'sCase,  lb.  379; 
Mabry's   Case,     lb.    396;    Huffman's 

671  Case,  6  Rand.  685 ;  Thomas's  Case,  *2 
Leigh    741;    Lindsay's   Case,    2   Va. 

Cas.  345;  and  Wortham's  Case,  5  Rand.  669. 
The  arguments  of  the  two  counsel  are 
direct  antagonisms  of  each  other,  and  both 
cannot  be  sound.  One  at  least  must  be 
repudiated,  if  either  can  stand  the  test  of 
analysis  and  criticism.  We  have  shewn 
that  the  first  stands  condemned  by  reason 
and  authority,  and  now  let  us  see  whether 
the  last,  (which  is  certainly  more  plausi- 
ble,) is  any  more  tenable  or  sound,  when 
examined  and  tried  by  the  same  tests.  The 
objection  taken  by  the  prisoner  was  for  a 
failure  to  indict  within  three  terms  after 
the  examination.  It  would  have  been  more 
accurate  and  strictly  technical  to  have  ob- 
jected for  a  failure  to  try,  since  the  penalty 
or  sanction  for  a  failure  to  indict  is  only 
discharge  from  imprisonment,  whether  with 
or  without  bail  we  will  not  stop  to  enquire. 
But  as  there  could  be  no  trial  without  an 
indictment,  we  may  consider  the  objection 
for  a  failure  to  indict  for  three  terms  as 
inclusive  of,  and  tantamount  to  charging  a 
failure  to  try ;  and  so  considering  it,  we 
come  to  the  consideration  of  the  ground 
taken  by  the  last  counsel.  This  ground  is, 
that  a  failure  to  indict  for  three  terms  after 
the  prisoner  has  been  remanded,  entitles 
him  to  be  discharged  from  the  crime,  unless 
the  Commonwealth  can  bring  herself  within 
some  of  the  exceptions  expressed  in  the 
statute.  And  that  although  for  this  offence 
the  accused  was  both  indicted  and  tried  in 
due  time  at  the  fifth  term  upon  the  first 
indictment,  according  to  the  provisions 
and  within  the  exceptions  or  savings  of  the 
statute,  and  was  liable  to  be  again  tried  at 
the  sixth  term,  when  a  nolle  prosequi  was 
entered  and  a  new  indictment  found ;  yet 
the  Commonwealth,  by  abandoning  the  first 
and  re-indicting  him,  has  placed  herself  in 
the  same  predicament  as  if  no  indictment 
had  been  ever  found  or  trial  had  or  de- 
manded until  the  sixth  term,  the  time  of 
finding  the  second  indictment  and  of  his 
arraignment  thereupon,  and  that  con- 

672  sequently    more    than    three  ^regular 
terms   passed  after   his  examination 

without  indictment  or  trial ;  and  the  pris- 
oner is  therefore  entitled  to  his  discharge 
tinder  the  statute.  Whilst  it  is  admitted  on 
all  hands,  and  was  so  adjudged  in  Vance's 
Case,  2  Va.  Cas.  132,  162,  that  the  prisoner 
was  triable  again  upon  the  first  indictment, 
it  is  insisted,  nevertheless,  that  he  is  not 
so  liable,  or  to  the  same  extent,  upon  the 
new  and  more  perfect  one. 

A  construction  of  the  law  that  would  re- 
quire us  to  concur  in  such  a  conclusion  as 
this,  would  certainly  be   productive  of  very 


inconvenient  consequences,  if  it  did  not 
convict  the  law  itself  of  the  grossest  defect 
and  most  palpable  absurdity ;  besides  bring- 
ing its  provisions  in  direct  repugnancy  and 
irreconcilable  conflict  with  each  other.  We 
should  need  no  better  illustration  of  such 
effects  and  consequences  than  this  case 
would  furnish.  The  prisoner  was  charged 
with  a  high  crime,  for  which  he  was  prose- 
cuted with  due  diligence;  because  a  dili- 
gence that  satisfied  the  requirements  of  the 
law.  He  was  indicted  at  the  third  term, 
tried  and  convicted  at  the  fifth,  and  verdict 
set  aside  because  of  a  variance.  Three  out 
of  four  of  the  failures  to  indict  and  try  be- 
tween the  examination  and  trial  were  owing 
to  his  own  default.  He  was  confessedly 
liable  to  be  tried  again  on  the  same  indict- 
ment, for  nothing  had  occurred  to  discharge 
him  from  the  offence:  as  liable  to  trial  on 
the  same  indictment  as  if  he  had  been  in- 
dicted, tried,  convicted,  and  the  verdict  set 
aside  at  the  first  term  instead  of  the  fifth. 
Had  he  been  acquitted  for  the  variance  or 
by  reason  of  a  defect  of  form  or  substance 
in  the  indictment,  he  was  by  the  express 
provisions  and  injunctions  of  the  law  liable 
to  be  again  tried.  If  so,  when  acquitted 
for  a  variance  or  for  a  defect  in  the  in- 
dictment, a  fortiori  must  he  be  when  con- 
victed and  the  verdict  is  set  aside  by  the 
Court  for  such  defect  or  variance.  In  either 
case  a  new  indictment  would   generally    be 

necessary  either  to  make  the  charge 
673      quadrate    *with    the    nature    of    the 

offence,  or  to  adapt  it  to  the  evidence 
disclosed  by  the  first  trial  to  avoid  a  re- 
currence of  the  variance  and  a  second  fail- 
ure to  procure  an  effectual  and  final 
conviction.  To  this  indictment  a  plea  of 
auterfois  acquit  or  auterfois  convict  would 
be  of  no  avail ;  and  yet  it  is  said  whilst 
the  party  still  continues  liable  to  be  tried 
upon  the  defective  indictment  or  the  one 
obnoxious  to  the  objection  of  variance  upon 
which  he  cannot  be  convicted;  and  not- 
withstanding the  law  repudiates  his  plea  of 
former  acquittal  or  former  recovery,  and 
makes  it  the  duty  of  its  officers  to  prefer 
against  him  an  indictment  adapted  to  the 
offence  and  the  evidence  to  sustain  the 
charge,  when  the  new  indictment  is  pre- 
ferr^  he  may  plead  to  it  a  failure  to  indict 
and  try  within  three  terms,  and  that  it  is 
no  good  answer  to  the  plea  for  the  Com- 
monwealth to  shew  that  from  the  period  of 
the  examination  down  to  the  date  of  her 
plea,  she  has  been  in  hot  pursuit  and  dili- 
gently prosecuting,  and  the  prisoner  all 
the  while  staving  off  and  continuing  and 
delaying  a  trial  upon  the  defective  indict- 
ment; and  not  only  so,  but  that  she  in- 
dicted, tried  and  convicted  him  upon  that 
defective  indictment.  To  justify  such  a 
construction  of  the  law  as  this,  we  should 
have  to  interpolate  the  13th  sec.  of  ch.  207, 
and  the  36th  sec.  of  ch.  208,  at  pages  770, 
778,  of  the  Code  of  1849,  and  read  them  as 
provisos  to  sec.  16,  ch.  199,  page  751,  of 
same  Code,  so  as  to  authorize  the  trial  and 
conviction  of  a  party  upon  a  new  indict- 
ment  or   proper   accusation   who  has  been 
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acquitted  on  the  ground  of  yariance,  or 
upon  an  exception  to  the  form  or  substance 
of  the  indictment:  provided  this  new  in- 
dictment be  found  and  trial  had  within 
three  terms  of  the  examination ;  a  require- 
ment or  condition  in  many  cases  even  now 
an  impossibility  to  comply  with  or  perform ; 
and  if  we  were  to  sanction  the  construction 
contended  for  it  would  be  so  in  most  or  all ; 
because   of   the   temptation  it  would 

674  hold  out  to  culprits  to  *stave  o£F  a 
trial,  so  that  in  the  event  of  a  de- 
fective indictment  having  been  found  or 
variance  appearing  on  the  trial,  they  could 
avail  themselves  of  this  statutory  discharge. 
It  would  not  only  allow  the  accused  to  take 
advantage  of  his  own  wrong  if  he  has  been 
successful  in  keeping  the  Commonwealth 
at  bay  for  more  than  three  terms  on  the 
defective  indictment,  but  it  rewards  him 
with  an  acquittal  for  it.  It  makes  it  then 
his  interest  and  his  policy  in  all  cases  in 
the  first  place  to  stave  off  the  trial  by  con- 
tinuances and  other  subterfuges  as  long  as 
possible ;  and  then  after  having  exhausted 
all  the  delays  of  the  law,  he  goes  to  trial 
upon  an  indictment  defective  in  form  or 
substance  or  obnoxious  to  the  objection  of 
variance,  knowing  that  as  the  law  now  is, 
whilst  upon  such  an  indictment  he  cannot 
be  effectually  convicted  if  tried  even  on  the 
merits,  he  can  be  finally  and  forever  ac- 
quitted if  so  tried.  He  takes  then  the 
double  chance  of  acquittal  by  the  jury,  and 
if  he  fail  in  that,  a  new  trial  from  the 
Court  on  account  of  the  defect  or  variance ; 
and  is  then  secure  by  lapse  of  time  from 
further  prosecution  for  the  offence  upon  a 
new  indictment:  And  this  would  be  the 
result  no  matter  how  the  delays  on  the  first 
indictment  were  occasioned;  whether  by 
inevitable  accident,  continuances  for  the 
prisoner,  failures  of  juries  to  agree,  setting 
aside  of  their  verdicts,  appeals  to  the  Gen- 
eral court  by  writ  of  error  on  the  part  of 
the  prisoner  or  otherwise.  It  would  make 
the  law  grossly  inconsistent  with  itself  in 
providing  that  a  party  should  be  tried  upon 
a  new  accusation  or  indictment,  a  party 
not  discharged  from  prosecution  for  the 
offence  upon  the  old  and  defective  indict- 
ment, and  yet  to  couple  with  it  an  implied 
proviso  that  would  disable  its  officers  by 
the  use  of  any  diligence  from  complying 
with  its  injunctions.  It  would  be  obnox- 
ious to  a  still  more  glaring  inconsistency. 
If  the  old  indictment  were   so  vacant  in  its 

charges  from  the  record  of  the  exam- 

675  ining  Court  as  to  be  abatable  *on  that 
account,    or   so   grossly   defective  in 

form  or  in  substance  as  to  require  another 
examination  to  justify  the  finding  of  the 
true  indictment,  it  is  conceded  that  the 
party  is  not  entitled  to  this  statutory  dis- 
charge ;  but  is  liable  to  be  proceeded  against 
de  novo  by  commitment,  examination  and 
indictment,  to  trial  and  conviction ;  and 
yet  for  a  minor  defect,  requiring  no  new 
examination,  but  only  a  new  indictment  to 
guard  against  a  variance  upon  a  second 
trial,  the  prisoner  is  entitled  to  his  dis- 
charge.    So  that  the  construction  contended 


for  leads  to  the  strange  result  that  a  pris- 
oner's situation  is  better  for  being  convicted 
though  abortively,  upon  a  defective  indict- 
ment, or  one  objectionable  upon  the  score 
of  variance  upon  the  merits,  than  if  ac- 
quitted by  the  jury  for  the  variance  or  for 
the  defect  in  form  or  substance :  and  the 
Commonwealth's  condition  is  worse  when 
the  indictment  is  good  on  its  face  t>otb  in 
form  and  substance,  and  only  obnoxious  to 
the  objection  of  a  variance,  than  when  it 
is  totally  and  incurably  defective  both  in 
form  and  substance.  The  answer  of  the 
prisoner's  counsel  to  all  these  incongruities 
and  absurd  consequences  is,  ita  lex  acripta 
est,  it  is  so  written  and  must  be  so  inter- 
preted, otherwise  the  provisions  of  the  law 
entitling  the  accused  to  a  discharge  upon 
failure  to  try  within  the  time  prescribed, 
might  be  evaded  by  means  of  defective  in- 
dictments preferred  against  him,  whereby 
he  might  be  imprisoned  or  harrassed  for  an 
indefinite  time.  And  to  guard  against  so 
remote  and  visionary  a  danger,  so  improb- 
able if  not  impossible  an  evil  as  abuse  and 
evasion  on  the  part  of  the  Commonwealth 
through  her  prosecutors,  by  such  means 
and  instrumentalities,  we  are  invoked  to 
adhere  to  the  strict  letter  of  this  law,  re- 
gardless of  its  reason  and  spirit,  and  of  the 
effects  and  consequences  of  our  construc- 
tion, and  of  the  controlling  influence  of  an- 
other part  of  the  same  statute ;  whereby  the 
law  is  rendered  not  only   grossly  defective 

and  palpably  absurd,  but  productive 
676      of  *^the  practical  mischief  of  operating 

the  acquittal  and  discharge  from 
prosecution  of  atrocious  offenders  against 
the  laws. 

By  adopting  the  construction  contended 
for  we  should  in  truth  be  adhering  to  the 
letter  and  sticking  in  the  bark ;  we  should 
violate  the  just  rules  of  construction  as 
much  as  would  he  who  should  decide  that 
the  law  mentioned  by  Puffendorf,  which 
forbade  a  layman  to  lay  hands  on  a  priest, 
not  only  applied  to  him  who  hurts  a  priest 
with  a  weapon,  but  to  him  who  laid  hands 
on  him  for  the  purpose  of  doing  him  some 
office  of  kindness,  or  rendering  him  aid  and 
assistance;  or  that  the  Bolog^ian  law 
mentioned  by  the  same  author,  which  en- 
acted that  * 'whoever  drew  blood  in  the 
streets  should  be  punished  with  the  greatest 
severity,*'  extended  to  the  surgeon  who 
opened  the  vein  of  a  person  that  fell  down 
in  the  street  with  a  fit ;  or  that,  in  the  case 
put  by  Cicero  or  whoever  was  the  author  of 
the  treatise  inscribed  to  Herenius,  cited  by 
Blackstone  as  illustrative  of  a  constructicm 
of  law  by  its  reason  and  spirit,  the  sick 
man  was  entitled  to  the  benefit  of  the  law 
(upon  the  vessel's  coming  safely  into  port 
though  his  remaining  was  the  result  of  in* 
ability  from  sickness  to  escape),  which  law 
provided  that  those  who  in  a  storm  foraook 
the  ship,  should  forfeit  all  property  therein, 
and  the  ship  and  lading  should  belong  en- 
tirely to  those  who  staid  in  it.  1  Black. 
Com.  61. 

If  we  trace  our  legislation  on  this  subject 
from   the  revolution   down   to  the  present 
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day,  it  will  be  apparent,  as  was  well  ob- 
served by  the  attorney  general,  that  its 
whole  purpose  was  and  is  to  carry  into 
practical  operation  the  8th  section  of  the 
bill  of  rights  which  guaranties  to  every 
one  accused  of  crime  a  speedy  trial,  and 
thereby  secures  him  against  protracted  im- 
prisonment. And  this  provision  of  the  bill 
of  rights  announced  or  enacted  no  new 
principle  or  safeguard  of  freedom.  It  was 
but  the  re-affirmance  of  a  principle  declared 

and  consecrated  by  the  famous  habeas 
677      corpus  act,  31  ^'Charles  2,   ch.  2,  that 

second  Magna  Carta  of  English  lib- 
erty. By  that  act  it  is  provided  that  every 
person  committed  for  treason  or  felony 
shall,  if  he  requires  it,  the  first  week  of 
the  next  term  or  the  first  day  of  the  next 
session  of  oyer  and  terminer,  be  indicted 
in  that  term  or  session  or  else  admitted  to 
bail;  unless  the  King's  witnesses  cannot 
be  procured  at  the  time;  and  if  acquitted 
or  if  not  indicted  or  tried  in  the  second 
term  or  session  he  shall  be  discharged  from 
his  imprisonment  for  such  imputed  offence. 
The  object  of  this  provision  was  to  prevent 
the  accused  from  b^^ing  detained  in  prison 
an  unlimited  time  before  he  is  brought  to 
trial.  And  the  principal  ground  for  bailing 
upon  this  act,  and  indeed  the  evil  the  act 
was  chiefly  intended  to  remedy,  is  the  neg- 
lect of  the  accuser  to  prosecute  in  time. 
£^ven  in  case  of  high  treason,  where  the 
party  has  been  committed  upon  the  warrant 
of  the  secretary  of  state,  after  a  year  has 
elapsed  without  prosecution,  the  Court  will 
discharge  him  upon  adequate  security  being 
given  for  his  appearance.  And  so  also 
after  any  unusual  delay  in  case  of  felony  or 
any  inferior  offences.  1  Chitty  Cr.  Law 
131,  159.  Here  then  we  have  the  prototype 
of  the  8th  section  of  our  bill  of  rights,  and 
onr  subsequent  legislation  on  the  subject. 
The  acts  of  1786,  12  Stat,  at  Large  340,  and 
1792,  1  Stat,  at  Large,  N.  S.,  ch.  13,  }  10, 
p.  22,  are  but  transcripts  of  the  habeas  cor- 
pus act,  so  far  as  they  entitle  the  party  to 
be  bailed  or  discharged  from  imprisonment 
upon  failure  to  indict  at  the  first  or  second 
term  or  session,  with  a  new  and  additional 
provision  for  a  discharge  from  the  crime 
upon  failure  to  try  at  the  third.  The  re- 
vised act  in  the  Code  of  1819,  ch.  169,  { 
28.  p.  607,  is  but  a  transcript  of  the  preced- 
ing enactments,  ■  with  the  addition  of  the 
exceptions  or  savings  of  the  failure  to  try 
proceeding  from  a  continuance  granted  on 
the  motion  of  the  prisoner,  or  from  the  in- 
ability of  the  jury  to  agree.    And  the  acts 

of  1847-8,  sections  12  and  45,  pages 
678      144,  152,  and  the  Code  of  ^Virginia  of 

1849,  p.  770,  i  13,  p.  778,  {  36,  omit- 
ting the  provision  as  to  right  to  bail  upon 
failure  to  indict  at  the  first  term,  substan- 
tially re-enact  the  other  provisions  of  the 
Code  of  1819,  as  to  the  failure  to  indict  at 
the  second  and  try  at  the  third,  with  addi- 
tional exceptions  or  savings  of  the  pris- 
oner's escaping  from  jail  or  failing  to 
appear  according  to  his  recognizance.  No 
Virginia  case  in  point  has  been  cited  on 
either  side  of  this  question ;  and  it  is  be- 


lieved none  can  be  found.  The  prisoner's 
counsel  relied  on  Ca wood's  Case,  2  Va.  Cas. 
527,  as  a  conclusive  authority.  But  it  wants 
one  important,  we  might  say  indispensable 
feature,  to  render  it  at  all  parallel  with  or 
analogous  to  this.  Cawood  had  not  been 
indicted  at  all ;  an  indictment,  the  finding 
of  which  is  not  matter  of  record,  being  tan- 
tamount to  no  indictment.  The  great  ques- 
tion in  that  case  was  whether  the  accused 
had  been  indicted  in  legal  contemplation. 
The  Court  held  as  there  was  no  record  of 
the  finding,  he  was  not;  that  it  requires 
not  only  the  foreman's  endorsement  of 
'^true  bill"  signed  by  himself,  but  a  record 
in  Court  of  the  fact  of  finding,  to  make  the 
bill  a  legal  bill  of  indictment:  And  the 
residue  of  their  decision  followed  as  a  nec- 
essary consequence;  that  if  the  prisoner 
had  been  legally  examined,  and  three  terms 
had  elapsed  without  a  legal  indictment,  he 
was  entitled  to  be  discharged  from  the 
crime. 

We  have  been  referred  by  the  attorney 
general  and  his  associate  to  Barker's  Case, 
2  Va.  Cas.  122;  Vance's  Case,  Ibid.  132, 
162;  and  Levi  Gibson's  Case,  Ibid.  70,  111; 
not  as  direct  authorities,  but  to  shew  a  trial 
after  three  terms,  and  a  successful  re-in- 
dictment and  conviction  after  the  first  had 
been  abandoned,  or  after  errors  in  arrest  of 
judgment  had  been  sustained.  In  Vance's 
Case,  though  three  terms  had  passed,  the 
new  trial  was  upon  the  same  indictment; 
and  in  Barker's  and  Gibson's  Cases,  where 
the  trial  was  upon  new  indictments,  it  does 
not  appear  that  three  terms  had 
679  ^passed;  or  that  the  question  was 
raised  if  they  had.  So  that,  after 
all,  we  are  left  to  decide  this  case  without 
express  authority  to  govern  us,  according 
to  our  views  of  the  true  construction  of  the 
law. 

We  are  not  left  however,  without  the 
lights  of  analogy  to  gvLide  us,  furnished  by 
the  construction  put  upon  the  old  law  by 
the  General  court  in  Thompson's  Case,  1 
Va.  Cas.  319;  Lovett's  Case,  2  Va.  Cas. 
74;  Santee's  Case,  Ibid.  363;  and  Vance's 
Case  before  cited.  They  decided  that  the 
old  law  was  not  to  be  literally  construed; 
that  the  word  term  used  in  the  statute  did 
not  mean  a  special,  but  a  regular  stated 
term ;  and  a  regular  or  stated  term  actually 
holden,  and  not  the  expiration  or  lapse  of 
the  period  for  holding  it  fixed  by  law ;  and 
that  a  failure  of  the  jury  to  agree  was  one 
of  the  exceptions  or  savings  fairly  and 
necessarily  implicable  though  not  enumer- 
ated in  the  statute.  And  in  Vance's  Case 
where  three  terms  had  passed,  the  Court 
said,  it  was  not  proper  to  let  the  prisoner 
have  the  benefit  of  the  reversal  of  a  sen- 
tence pronounced  at  one  of  these  terms,  and 
then  put  him  in  a  better  condition  in  con- 
sequence of  his  having  been  convicted,  than 
he  would  have  been  if  the  jury  had  been 
unable  to  a^ree  upon  a  verdict  against  him. 
The  exceptions  implied  by  the  Courts  in 
the  old  law  and  subsequently  incorporated 
with  additional  ones  in  the  Code  of  1819, 
the  criminal  statute  of  1847-8,  and  the  Code 
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of  1849,  so  far  from  favouring*  the  concln- 
sion  contended  for,  that  upon  the  maxim 
of  expressio  unius  exclusio  alterius,  they 
operated  as  a  limitation  upon  or  denial  of 
the  power  and  authority  of  the  Court  to 
imply  other  exceptions  than  those  enumer- 
ated, in  our  judgment  rather  favour  the 
opposite  conclusions :  They  shew  a  legisla- 
tive approval  of  the  interpretation  of  the 
Courts  by  engrafting  them  in  the  Code  and 
incorporating  them  into  the  written  text 
from  time  to  time  as  the  decisions  were 
made ;  not  that  they  thereby  intended 
680  to  enact  that  they  were  the  *only  ex- 
ceptions that  might  occur  or  should 
be  allowed,  but  that  they  were  inserted  out 
of  abundant  caution,  and  as  declaratory 
provisions  of  what  the  law  had  been  decided 
to  be,  and  by  fair  and  necessary  implication 
would  have  been  decided  by  the  Courts  to 
be  without  these  provisions  or  express  ex- 
ceptions. 

It  is  a  very  immaterial  question  whether 
this  case  is  to  be  considered  as  coming 
under  the  operation  of  the  act  of  1847-8  or 
the  Code  of  1849,  for  whether  considered 
under  the  laws  of  1819,  1847-8  or  1849,  the 
decision  would  be  precisely  the  same;  but 
we  deem  it  proper,  since  the  question  has 
been  raised  and  discussed,  to  express  the 
opinion  we  have  formed,  that  although 
the  offence  was  committed  under  the  law 
of  1847-8,  and  so  far  as  the  question  of 
guilt,  degree  of  crime,  quantum  of  punish- 
ment, and  rules  of  evidence  are  concerned, 
would  be  triable  under  that  statute;  yet 
upon  the  question  of  discharge  arising'  after 
the  repeal  of  that  statute,  when  the  Code 
of  1849  was  in  operation,  it  must  be  gov- 
erned by  the  Code. 

The  sole  object  and  purpose  of  all  the 
laws  from  first  to  last,  was  to  ensure  a 
speedy  trial  to  the  accused,  and  to  guard 
against  a  protracted  imi)ri8onment  or  har- 
assment by  a  criminal  prosecution,  an  ob- 
ject but  little  if  any  less  interesting-  to  the 
public  than  to  him,  and  the  means,  sanc- 
tions or  penalties  it  employed  for  stimu- 
lating prosecutors  and  officers  of  the  law  to 
diligence  in  the  prosecution,  was  by  declar- 


dict  or  try  in  three  terms  should  operate  a 
discharge  from  the  crime  or  acquittal,  un- 
less it  appear  that  the  failure  proceeded 
from  no  default  or  delinquency  on  the  part 
of  the  Commonwealth,  but  from  causes 
such  as  insanity  of  the  prisoner,  or  the 
witnesses  of  the  Commonwealth  being  en- 
ticed or  kept  away,  or  prevented  from  at- 
tending by  sickness  or  inevitable  accident, 
or  by  a  continuance  granted  on  the  motion 
of  the  accused,  or  by  reason  of  his 
681  escaping  from  *jail  or  failing  to  ap- 
pear in  discharge  of  his  recognizance, 
or  the  inability  of  the  jury  to  agree  on 
their  verdict.  Now  if  the  law  is  to  be  con- 
strued literally,  and  we  are  to  hold  that 
the  legislature  has  enumerated  all  the  ex- 
ceptions or  savings  that  will  excuse  delay, 
by  what  authority  was  Vance  tried  after 
the  lapse  of  three  terms ;  by  what  author- 
ity could  persons  be  tried   a  second  term  or 


oftener  after  much  longer  delay  occasioned 
by  abortive  trials,  setting  aside  of  verdicts, 
or  arrests  of  judgments  upon  writs  of  error 
in  the  General  court ;  as  it  is  admitted  on 
all  hands  they  may  be  on  the  same  indict- 
ment. It  might  be  enquired  what  would  be 
done  in  a  case  where  the  prisoner  was  too 
sick  to  be  tried  within  the  three  terms,  or 
were  to  ask  for  a  continuance,  or  did  not 
choose  to  do  so  if  he  could.  The  statute 
has  in  terms  provided  for  the  mental  malady 
of  insanity,  but  not  ^or  sickness  or  cor- 
poreal infirmity  or  disability.  And  finally, 
it  might  be  asked  how  the  absurdity  could 
be  reconciled  of  making  the  inability  of  a 
jury  to  agree  upon  a  verdict  a  sufficient  ex- 
cuse, and  at  the  same  time  holding  a  trial 
and  Conviction,  and  setting  aside  of  the 
verdict  by  the  Court  upon  the  motion  of  the 
prisoner,  placing  the  law.  to  say  the  least, 
m  as  favourable  a  position  to  the  Common- 
wealth in  regard  to  diligence  as  the  dis- 
agreement of  the  jury,  to  be  no  excuse.  If 
a  failure  of  the  jury  constitute  a  g^ood  ex- 
cuse a  fortiori  should  a  trial  and  convic- 
tion, as  was  held  in  Vance's  Case,  as  to 
reversal  of  the  sentence  upon  errors  in 
arrest  of  judgment.  The  truth  is  the  stat- 
ute never  meant  by  its  enumeration  of  ex- 
ceptions, or  excuses  for  failure  to  try,  to 
exclude  others  of  a  similar  nature  or  in 
pari  ration e ;  but  only  to  enact  if  the  Com- 
monwealth was  in  default  for  three  terms 
without  any  of  the  excuses  for  the  failure 
enumerated  in  the  statute,  or  such  like  ex- 
cuses, ^irly  implicable  by  the  Courts  from 
the  reason  and  spirit  of  the  law,  the  prison- 
er should  be  entitled  to  his  discharge. 
682  *When  it  is  admitted  that  the  Com- 
monwealth had  the  right  to  have  tried 
the  prisoner  again  upon  the  old  and  defect- 
ive indictment,  that  he  was  not  discharged 
from  but  still  triable  for  the  offence,  we 
cannot  understand  how  it  is  she  has  lost 
that  right  by  resorting  to  a  new  and  more 
perfect  indictment.  There  was  not  the 
least  necessity  for  the  attorney  for  the 
Commonwealth  to  dismiss  or  quash,  or  enter 
a  nolle  prosequi,  before  he  sent  to  the  ^rand 
jury  the  new  one.     The  pendency  of  the  old 


ing  that  the  consequence  of  a  failure  to  in-   would  have  formed  no  ground  of  objection 

^•-^ A !_     J.1.^ A.^^^^^^        -t.^..1^     ^^^^^^A.^     ^    "  A,^     4.1.^     ^^_  .      _^^     4.1.^    ^^..^.^1     t .4.1 ^ 


to  the  new ;  and  the  counsel  for  the  prisoner 
is  wholly  mistaken  in  supposing  that  a  plea 
in  abatement  would  have  lain  to  the  new. 
No  such  plea  for  such  a  cause  is  known  to 
the  criminal  law.  1  Chitty  Cr.  Iraw  446-7 
in  margin,  304  top  paging;  Foster's  Dis- 
courses on  Cr.  Law  104-5-6.  Instead  of 
the  single  indictment  now  found,  the  attor- 
ney for  the  Commonwealth,  had  he  so 
elected,  might  have  had  a  separate  indict- 
ment for  each  count, — mig-ht  have  had 
all  found  at  one  and  the  same  term, 
or  at  three  successive  terms;  mig-ht,  the 
instant  the  Court  set  aside  the  verdict  on 
the  first,  have  elected,  without  dismiss- 
ing, quashing'  or  entering  a  nolle  prosequi, 
to  have  him  arraigned  and  tried  on  the 
second  or  third,  instead  of  proceeding',  as 
he  now  more  properly  claims  to  do,  upon 
a  single  indictment  with  three  counts. 
All  these  indictments  for  the  same  offence. 
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no  matter  when  found,  if  found  before 
the  party  has  become  entitled  to  his  dis- 
char^^e  by  reason  of  the  Commonwealth's 
delay  or  failure  to  try,  constitute,  like 
so  many  counts  in  a  single  indictment, 
part  and  parcel  of  the  same  prosecu- 
tion for  the  same  identical  offence;  and 
like  a  new  or  amended  declaration  filed 
upon  leave  to  amend,  avail  to  the  same  ex- 
tent in  protecting  the  Commonwealth 
against  the  bar  of  this  statute,  as  the  new 
or  amended  declaration  avails  to  protect  the 
cause  of  action  in  a  civil  case  from  the  bar 
of  the  statute  of  limitations,  if  the  suit 
were  instituted  in  time.     Indictments, 

683  *it  is  true,  being  the  act  of  the  in- 
quest, are  not  amendable  like  declara- 
tions in  a  civil  suit,  which  are  the  work  of 
the  suitor  or  his  counsel ;  but  new  indict- 
ments found  for  the  same  offence  are  sub- 
stituted in  the  place  of  the  old,  and  quoad 
hoc  operate  like  the  new  or  amended  decla- 
ration. So  that  when  a  prisoner  pleads  to 
a  new  or  second  indictment,  that  he  has  not 
been  indicted  or  tried  in  time,  the  new  in- 
dictment having  been  found  and  he  being 
arraigned  thereon  when  still  liable  to  be 
tried  for  the  offence,  it  is  an  all-sufficient 
answer  to  reply,  and  shew  by  the  record, 
an  indictment  found  in  time,  though  a  de- 
fective one,  or  to  reply  and  shew  by  the 
record,  as  in  this  case,  a  trial,  though  an 
abortive  one,  and  rendered  so  by  the  action 
of  the  Court  in  setting  aside  the  verdict 
and  awarding  a  new  trial,  upon  the  pris- 
oner's motion.  Whatever  objections  he 
could  have  made  to  being  again  tried  upon 
the  old  indictment,  upon  the  score  of  failure 
to  indict  or  try  in  due  time,  he  can  make 
to  the  new,  and  none  other. 

We  do  not  agree  with  the  prisoner's 
counsel  that  he  has  any  cause  to  complain, 
because  the  old  indictment  forms  one  of 
the  counts  of  the  new.  It  was  but  a  proper 
measure  of  precaution  on  the  part  of  the  at- 
torney for  the  Commonwealth  to  insert  it. 
The  prisoner  was  not  acquitted,  but  had 
been  convicted  on  that  indictment,  and  the 
verdict  set  aside  for  variance.  Peradven- 
ture  upon  the  second  trial,  the  evidence 
might  vary  from  the  first,  and  render  a 
conviction  proper  on  that  count.  It  was 
therefore  not  only  admissible,  but  alto- 
gether proper  and  regular  so  to  frame  the 
indictment  that  the  prisoner,  if  guilty, 
might  be  convicted  upon  whichever  of  the 
three  counts  the  evidence  should  sustain. 

Although  we   have    chosen    to  base    our 

opinion  and  rest  our  construction  upon  the 

reason  and  spirit  of  the  law  rather  than  the 

letter,   we    are  far   fronj  admitting  that  it 

does  violence  to  the  letter :  for  it   is 

684  questionable,     *to  ^  say     the      least, 
whether  it  is  not  as*  well  if  not  better 

warranted  by  the  words  of  the  statute,  tak- 
ing its  provisions  in  connection  and  con- 
struing them  together  in  order  to  avoid 
conflict  or  repugnance,  as  that  contended  for 
by  the  prisoner's  counsel.  It  requires  a 
trial  to  be  had  within  three  terms  unless 
for  some  of  the  savings  or  grounds  of  ex- 
ception  mentioned:  a  trial  has   been    had 


within  the  time  required.  The  statute 
neither  expressly  says,  nor  can  it  be  fairly 
interpreted  to  mean  by  implication,  that  it 
must  be  an  effectual  or  final  trial ;  because 
the  same  statute  contemplated  that  another 
sort  of  trial,  an  abortive  one,  might  take 
place,  improperly  convicting  or  acquit- 
ting, upon  an  indictment  defective  in  form 
or  substance,  or  in  consequence  of  a  vari- 
ance ;  and  to  meet  that  emergency,  proceeds 
to  require  that  the  accused  shall  be  liable 
to  be  again  tried  upon  a  new  or  more  per- 
fect indictment,  without  any  proviso  or 
condition  that  this  shall  be  within  three 
terms  from  the  examination :  And  to  imply 
such  a  pToviao  or  condition  would  in  most 
cases  operate  a  repeal  of  the  enactment  re- 
quiring the  new  trial.  It  would  certainly 
be  as  legitimate  and  fair  to  imply  that 
after  the  trial  had  upon  the  first  and  defect- 
ive count,  the  provision  about  discharge 
was  exhausted  and  functus  officio,  and  the 
Commonwealth,  in  all  cases,  remitted  to 
proceedings  de  novo,  as  to  hold  that  you 
must  imply  a  requirement  in  many  cases 
impossible  to  be  complied  with,  that  the 
new  trial  upon  the  new  indictment  must  be 
had  within  three  terms  after  the  examina- 
tion. If  a  proviso  or  condition  must  be  im- 
plied, and  we  admit  one  is  fairly  inferrible, 
it  is  this,  and  it  is  a  proper  medium  be- 
tween the  extremes,  that  where  the  party  is 
not  entitled  to  a  discharge  from  the  crime 
by  any  default,  failure  or  delay  on  the  first 
indictment,  he  shall  be  tried  on  the  new 
one,  with  the  same  diligence  and  the  same 
diligence  only,  as  would  have  been  re- 
quired of  the  Commonwealth  upon  the 
685  old  one,  had  she  continued  to  *prose- 
cute  upon  that  indictment.  That 
when  the  charge  in  the  new  count  is  so 
variant  from  the  old,  or  from  the  record  of 
the  examining  Court,  as  to  require  the  in- 
terposition of  the  examining  C^urt  by  new 
examination,  there  the  Commonwealth  is 
not  only  entitled  to,  but  bound  to  resort  to 
proceedings  de  novo ;  but  when  the  charge 
IS  so  identically  the  same  as  to  render  a  new 
examination  neither  necessary  nor  proper, 
then  the  new  indictment  is  to  be  based  upon 
the  examination  had,  and  to  be  proceeded  on 
to  trial  and  conviction  or  acquittal  as  the 
case  may  be,  subject  to  precisely  the  same 
objections  for  default  or  failure  to  try,  and 
no  other,  that  would  have  been  applicable 
to  the  old  indictment. 

A  question  of  considerable  practical  im- 
portance arising  upon  the  construction  of 
this  statute,  but  not  in  this  case,  was  mooted 
or  incidentally  discussed  at  the  bar,  appli- 
cable alike  to  a  prosecution  whether  upon 
the  old  or  a  new  indictment :  and  that  is 
whether  there  must  be  three  successive 
failures  to  try  or  defaults  at  three  consec- 
utive terms,  on  the  part  of  the  Com- 
monwealth, to  entitle  a  prisoner  to  his 
discharge ;  or  whether  any  three  occurring 
dispersedly  or  sparsedly  in  a  series  of  alter- 
nate continuances  or  defaults,  as  well  on 
the  part  of  the  prisoner  as  the  Common- 
wealth, will  suffice;  as  for  instance,  sup- 
pose  a    case    where  ten  terms  have  passed 
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without  trial  or  indictment,  the  Common- 
wealth continued  the  cause  at  the  first 
term,  the  prisoner  the  2d,  3d  and  4th,  the 
Commonwealth  the  5th,  the  prisoner  the 
6th,  7th,  8th  and  9th,  and  the  Common- 
wealth the  10th,  is  the  prisoner  discharg^ed 
by  these  three  continuances,  to  wit,  1st, 
5th  and  10th?  The  judgment  of  this  Court 
in  Green's  Case,  1  Rob.  R.  731,  would  seem 
to  favour  the  construction  which  holds 
three  consecutive  terms  or  failures  to  be 
necessary,  because  in  that  case  five  terms 
had  passed  without  trial.  It  was  continued 
at  the    first    term  for    the    Common- 

686  wealth,  at  *the  2d   for  the   prisoner, 
and   at    the    3d,  4th    and  5th  for  the 

Commonwealth;  and  the  Court  said,  **His 
rig-ht  (the  prisoner's)  to  his  discharge  upon 
the  adjournment  of  the  Circuit  court,  at  its 
last  term,  (^hich  was  the  5th,)  became 
complete  and  was  consummated:"  and 
**That  Court  however  upon  its  adjournment 
ceased  to  have  a  capacity  to  pronounce  by 
its  order  the  discharge  to  which  the  pris- 
oner was  entitled  by  law,"  and  therefore 
it  discharged  him  upon  habeas  corpus; 
whereas  if  three  consecutive  failures  were 
not  necessary  he  would  have  been  entitled  to 
his  discharge  at  the  end  of  the  fourth  term, 
instead  of  the  fifth.  But  it  does  not  appear 
from  the  report  of  the  case  that  this  very 
question  was  directly  raised,  discussed  or 
considered  by  the  Court ;  and  may  be  said, 
if  adjudged  or  intended  to  be  adjudged,  to 
I  have  passed  sub  silentio ;  or  the  Court  may 
have  deemed  it  supererog^atory  to  consider 
whether  or  not  he  was  discharged  after  the 
4th  term,  when  the  5th  had  passed,  which 
entitled  him  to  it  a  fortiori  and  upon  either 
construction.  If  this  case  does  not  rule 
the  point  it  must  be  confessed  it  is  a  ques- 
tion of  novelty  and  difficulty,  upon  both 
sides  of  which  much  may  be  urged ;  and 
that  its  decision  either  way  is  beset  with 
doubts  difficult  of  solution,  and  objections 
not  a  little  embarrassing.  We  have  come 
to  no  settled  conclusion  in  our  own  minds 
either  way ;  and  as  any  opinion  we  mig'ht 
now  pronounce,  had  one  been  formed, 
would  be  obiter,  we  purposely  abstain 
fom  the  intimation  even  of  our  present  im- 
pressions or  inclinations  of  opinion  upon 
the  subject.  It  will  be  time  enough  to  de- 
cide it  when  it  shall  directly  arise,  and  we 
shall  be  called  on  to  pronounce  an  authori- 
tative decision,  when  it  can  be  more  thor- 
oughly investigated  and  discussed  by 
counsel,  and  more  maturely  and  deliber- 
ately considered  by  the  Court  than  it  be- 
hooves us  or  is  now  practicable  for  us  to 
consider  it. 

687  *For  the  reasons  set  forth   and  as- 
signed in  the  foregoing  opinion,  we 

have  come  to  the  conclusion :  First.  That 
the  Circuit  court  ought,  on  the  motion  of 
the  prisoner  to  be  discharged,  to  receive 
and  consider  the  record  and  proceedings 
ofi'ered  by  the  attorney  for  the  Common- 
wealth. Second.  That  the  prisoner's  mo- 
tion for  a  discharge  from  the  crime  with 
which  he  stood  indicted,  or  from  further 
prosecution  for  the  same,  ought  to  be  over- 


ruled :  and  we  respond  to  the  questions  ad- 
journed accordingly.  We  are  unanimous 
on  the  first :  and  Judge  Field  is  the  only 
dissentient  on  the  second  question. 

FIBLD,  J.  The  only  question  which  I 
deem  it  material  to  consider  in  this  case  is 
whether  the  prisoner  is  entitled  to  be  for- 
ever discharged  from  prosecution  for  the 
oifence  with  which  he  now  stands  indicted 
under  the  36th  section  of  the  Criminal 
Code,  chap.  208,  Code  of  1849,  p.  778.  For 
if  he  be  entitled  to  such  discharge,  it  is,  as 
I  shall  presently  shew,  to  be  done  under 
the  provisions  of  that  section;  althoug^h 
the  offence  is  charged  to  have  been  com- 
mitted at  a  time  when  the  Criminal  Code  of 
1847-8  was  in  operation,  and  under  which 
this  prosecution  commenced.  The  act  of 
1847-8,  will  be  found  in  the  Sessions  acts 
of  that  session,  page  102,  section  28. 
The  present  law  in  relation  to  the  like 
offence  will  be  found  in  the  Code  of 
1849,  page  730,  section  21.  The  provi- 
sions of  both  are  substantially  the  same, 
though  there  is  some  slight  chang^e  in 
the  words  of  the  law,  but  such  as  does  not 
change  the  effect  of  those  sections.  I  will 
also  remark  that  the  act  of  1847-8,  above 
referred  to,  had  been  repealed,  except  as  to 
offences  committed  whilst  it  was  in  opera- 
tion ;  prosecutions  for  which,  however,  mast 
be  conducted  under  the  present  law  for 
regulating  criminal  proceedings. 

688  *On  the  13th  of  December  1848  the 
first  Court  was  held  for  the  examina- 
tion of  the  prisoner  upon  the  charge  of  em- 
bezzling merchandise  of  the  goods  and 
chattels  of  Word,  Ferg'uson  A  Barksdale. 
The  examination  was  put  off  until  Jan- 
uary Court  1849,  when  the  prisoner  was  ex- 
amined and  remanded  to  be  tried  for  the 
felony  with  which  he  stood  charged  before 
the  Circuit  Superior  court  of  law  and  chan- 
cery for  the  county  of  Henrico  and  city  of 
Richmond. 

After  this  examination  had  taken  place 
and  the  prisoner  remanded  for  further  trial, 
it  was  comiietent  for  the  attorney  for  the 
Commonwealth  in  the  Circuit  Superior 
court  of  law  and  chancery  of  the  county  of 
Henrico  to  prefer  an  indictment  against 
the  prisoner  containing  one  or  more  counts, 
or  several  separate  and  distinct  indictments 
for  the  same  felony,  provided  that  the  same 
fact,  i.  e.,  the  same  embezzlement,  be  set 
forth  in  each  count  of  the  one  indictment, 
or  in  all  the  several  indictments:  and  none 
other  but  that  same  fact  of  embezzlement 
for  which  the  prisoner  had  been  so  exam- 
ined. He  might  in  each  count  or  in  each 
indictment  have  charged  the  merchandise 
so  embezzled  as  the  goods  and  chattels  of 
different  persons  other  than  Word,  Ferg^uson 
A  Barksdale.  Mabry's  Case,  2  Va.  Cas. 
3%.  But  in  whatever  form  he  mig^ht  think 
proper  to  present  the  case  to  the  grand  jury* 
it  was  certainly  his  duty  to  make  his  election 
and  prefer  his  indictment  within  some  pe- 
riod of  time ;  and  not  to  detain  the  prisoner 
in  custody  for  an  indefinite  period  to  await 
his  pleasure  or  convenience.     Nor  could  he 
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prolong  the  period  by  eking  out  his  form 
of  prosecution  in  driblets;  as  would  be  the 
case  if  he  could  be  allowed  to  prefer  an  in- 
dictment at  one  term  charging  the  mer- 
chandise as  the  property  of  Word,  Ferguson 
&,  Barksdale,  at  another  term  as  the  prop- 
erty of  Robert  M.  Sl  Francis  Ay  res,  at  an- 
other term  as  the  property  of  some  other 
person,  and  so  on  from  term   to  term 

689  presenting  a  new  indictment,    'vary- 
ing only  &om  those  previously  found 

in  the  ownership  of  the  property,  ay  such 
means  the  prisoner  would  be  harassed  un- 
til the  end  of  time,  and  would  be  without 
redress;  because,  and  this  is  allowable,  as 
is  said,  the  jnisoner  was  not  discharged  of 
the  crime  at  the  time  of  presenting  these 
several  indictments,  in  consequence  of  the 
finding  and  the  pendency  of  a  previous  in- 
dictment for  the  same  fact.  That  these 
monstrous  consequences  may  result  from 
such  an  interpretation  of  the  law,  are  in 
my  opinion,  sufficient  to  shew  that  such  is 
not  its  true  construction.  Iret  us  now 
enquire  and  see  within  what  time  is  it  that 
the  indictment  should  be  preferred;  and 
from  the  failing  to  do  which  the  prisoner 
is  entitled  to  be  discharged  from  further 
prosecution  for  the  offence. 

The  36th  section  of  the  act  above  referred 
to  is  in  these  words :  *  'Every  person  charged 
with  felony,  and  remanded  to  a  Superior 
court  for  trial,  shall  be  forever  discharged 
from  prosecution  for  the  offence,  if  there  be 
three  regular  terms  of  such  Court  after  his 
examination  without  a  trial ;  unless  the  fail- 
ure to  try  him  was  caused  by  his  insanity ;  or 
by  the  witnesses  for  the  Commonwealth 
being  enticed  or  kept  away,  or  prevented 
from  attending  by  sickness  or  inevita- 
ble accident;  or  by  a  continuance  granted 
on  the  motion  of  the  accused ;  or  by  reason 
of  his  escaping  from  jail,  or  failing  to  ap- 
pear according  to  his  recognizance,  or  the 
inability  of  the  jury  to  agree  in  their  ver- 
dict." This  section  does  not  prescribe,  in 
terms,  the  time  within  which  the  indict- 
ment is  to  be  found,  but  as  the  finding  of 
the  indictment  necessarily  precedes  the 
trial,  it  follows  as  a  corollary  that  the  law 
requires  that  he  shall  be  indicted  before  the 
expiration  of  the  third  term  after  his  ex- 
amination ;  unless  the  failure  to  do  so  is  to 
be  excused  upon  some  ground  specified  in 
the  law.  What  are  they?  One  is  for  the 
failure  of  the  prisoner  to  appear  according 
to    his    recoenizance.     I    think    the 

690  meaning  of  ^this  is  a   failure   to  ap- 
pear at  a    trial   or  at  a  time  when  a 

trial  should  be  had  upon  the  indictment. 
But  let  it  be  conceded  that  it  means  his 
failure  to  appear  when  the  grand  jury  could 
have  taken  cognizance  of  the  indictment. 
This  was  at  April  term  1849,  which  was  the 
first  term  that  was  held  after  the  date  of 
the  examination.  At  that  term  the  prisoner 
forfeited  his  recognizance  by  failing  to  ap- 
pear. Then  therefore  let  us  pass  by  this 
term  as  one  at  which  the  attorney  was  ex- 
cusable for  not  preferring  his  indictment 
against  the  prisoner. 

This  brings  us  to  the  October  term  1849. 


At  this  term  the  witnesses  for  the  Com- 
monwealth failed  to  appear:  and  although 
it  does  not  appear,  for  what  cause  they  failed 
to  appear,  yet  the  record  in  that  respect  in 
the  absence  of  proof  to  the  contrary  shews 
a  sufficient  reason  for  excusing  the  attor- 
ney from  presenting  the  indictment  at 
October  term  1849.  The  next  term  was  in 
April  1850.  The  witnesses  then  attended  on 
behalf  of  the  Commonwealth,  and  an  indict- 
ment was  found  by  the  grand  jury,  upon 
which  the  prisoner  was  arraigned  and  plead 
not  ^ilty ;  and  on  his  motion  the  trial  was 
continued  until  the  next  term.  In  this  in; 
dictment  the  merchandise  is  charged  as  the 
property  of  Word,  Ferguson  &  Barksdale, 
conforming  in  that  respect  to  the  descrip- 
tion of  the  offence  for  which  the  prisoner 
had  been  examined  in  the  County  court. 
But  as  before  remarked,  the  attorney  could 
nevertheless  have  varied  the  charge  as  it 
respected  the  ownership  of  the  property,  and 
if  he  had  thought  proper  to  do  so,  might 
have  charged  the  merchandise  as  the  prop- 
erty of  twenty  or  more  different  individuals 
in  twenty  or  more  different  counts  in  the 
same  indictment,  or  in  twenty  or  more 
different  indictments;  all  of  which,  whether 
different  counts  or  different  indictments, 
would  have  been  separate,  distinct  and 
wholly  foreign  from  and  independent  of 
each    other;  so    much    so  that     no   defect, 

omission  or  error  in  one  could  be  sup- 
691      plied  or   corrected  by  a  reference  *to 

any  other  of  the  said  counts  or  indict- 
ments ;  a  principle  in  pleading  which  should 
not  be  lost  sight  of  in  considering  this  case ; 
indeed  it  should  be  decisive  of  it.  The  at- 
torney adopted  this  course.  He  presented 
his  indictment,  charging  the  merchandise 
as  the  property  of  Word,  Ferguson  A  Barks- 
dale, at  April  term  1850 ;  and  as  there  was 
no  excuse  for  his  not  then  presenting  the 
very  same  indictment  which  was  afterwards 
found  at  October  term  1851,  (the  fourth 
term  thereafter,)  the  time  from  the  lapse 
of  which  the  prisoner  claims  immunity 
from  prosecution  then  began  to  run.  That 
was  in  my  estimation  the  first  term  to  be 
counted  in  favour  of  the  prisoner. 

At  October  term  1850,  also,  the  last  men- 
tioned indictment  might  have  been  pre- 
sented. There  is  no  reason  assigned  for 
its  not  being  then  done.  It  is  true,  that  at 
that  time  the  trial  was  postponed  at  the 
instance  of  the  prisoner;  but  this  contin- 
uance was  a  continuance  of  the  trial  upon 
the  indictment  which  had  already  been 
found  at  April  term  1850,  and  had  no  refer- 
ence whatever  to  any  other  or  future 
indictment,  not  at  that  time  even  in  con- 
templation of  the  prosecuting  attorney  or 
any  other  person.  The  prosecutor  was  then 
satisfied  with  ^he  form  of  his  prosecution, 
and  was  full  handed  with  his.  testimony,  as 
we  must  infer  from  his  throwing  upon  the 
prisoner  the  necessity  of  getting  a  con- 
tinuance of  the  cause,  and  which  the  pris- 
oner obtained  by  his  own  affidavit  shewing 
good  cause  for  the  continuance.  Being 
full-handed  as  to  evidence,  there  appears  to 
be  nothing  to  excuse  him  from  then   prefer- 


V  R,  8  Oratt— «6 


721 


i_ 


8  QRATT. 


Virginia  Reports,  Annotatbd. 


692,  603,  694 


ring*  the  second  indictment.  This,  then,  I 
count  as  the  lapse  of  the  second  term  in 
Estimating  the  delay,  and  the  prisoner's 
claim  to  exemption  from  further  prosecu- 
tion. The  next  term  was  held  in  April 
1851,  when  the  attorney  had  all  his  wit- 
nesses before  the  Court,  and  had  no  sort  of 
excuse  for  not  then  preferring  before  the 
grand  jury  the  second  indictment ;  for 

692  it  was  at  this  *term  that  the  prisoner 
was  tried  and  convicted  upon  the  first 

indictment,  and  at  this  term  that  the  ver- 
dict of  conviction  was  set  aside,  because  it 
had  been  found  out  upon  the  trial  of  the 
prisoner  that  the  merchandise  which  had 
been  embezzled  by  him  was  not  the  prop- 
erty of  Word,  Ferguson  &  Barksdale.  And 
thus  it  appeared  that  the  previous  proceed- 
ings against  the  prisoner  in  the  Superior 
court  were  wholly  ineffectual  for  the  pur- 
poses intended,  and  that  the  indictment  was 
useless  and  unavailing,  because  of  the 
mistake  in  the  indictment  as  to  the  owner- 
ship of  the  merchandise.  This  was  the 
third  term,  or  the  last  link  in  the  prisoner's 
title  to  be  discharged  from  the  crime  by 
reason  '^f  the  failure  to  try  him  at  or  be- 
fore the  third  term  after  his  examination. 
At  this  date  the  Code  of  1849  was  in  force, 
under  the  36th  section  of  which,  before 
recited,  the  prisoner  has  a  right  to  claim 
his  discharge. 

But  much  reliance  has  been  placed  on  the 
16th  section  of  chapter  199,  Code  of  1849, 
page  751.  That  section  is  in  these  words : 
**A  person  acquitted  of  an  offence  on  the 
grovind  of  a  variance  between  the  allega- 
tions and  the  proof  of  the  indictment  or 
ot^^er  accusation,  or  upon  an  exception  to 
the  form  or  substance  thereof,  may  be  ar- 
raigned again  upon  a  new  indictment,  or 
other  proper  accusation,  and  tried  and  con- 
victed for  the  same  offence,  notwithstand- 
ing such  former  acquittal."  Now  this  is 
no  new  law ;  it  is  an  old  principle  clothed  in 
a  new  dress.  At  first  it  appeared  in  the 
form  of  decisions  by  this  Court,  and  relates 
to  a  defence  upon  the  plea  of  auterfois  ac- 
quit. 1  Va.  Cas.  164,  232;  2  Va.  Cas.  89, 
111,  273,  345 ;  and  5  Rand.  669.  The  princi- 
ple of  these  cases  now  assumes  the  form 
of  a  statute  law.  But,  nevertheless,  that 
statute  should  receive  the  same  construction 
which  the  decided  cases  intended  to  estab- 
lish. That  statute  was  not  designed  to 
have  the  effect  of  repealing  that  law,  which 
I  will  call  the  three  term  law,  a  law  in- 
tended to  protect  a  prisoner  from  un- 

693  reasonable  Melay,  by  ensuring  him  a 
trial  at  or  before  the  end  of  the  third 

term  of  the  Court  which  should  be  held 
after  his  examination.  Under  the  eighth 
article  of  the  Bill  of  Rights  of  Virginia, 
a  prisoner  is  entitled  to  a  speedy  trial ;  and 
this  law  was  intended  to  secure  to  him  the 
benefit  of  this  principle.  Can  it  for  a  mo- 
ment be  supposed  that  this  great  and  hu- 
mane article  in  the  fundamental  law  of  the 
land,  is  to  be  disregarded  and  repudiated  in 
all  cases  in  which,  from  the  mistake,  (as 
is  the  case  here, )  the  error,  whim,  conceit 
or   ignorance  of  an  attorney,   the    prisoner 


would  be  enable  to  escape  from  punishment, 
if  allowed  to  enjoy  the  benefit  of  this  be- 
nevolent principle  of  the  Bill  of  Rights. 

Benjamin  W.  Green  was  indicted  for  fel- 
ony. His  trial  was  not  had  within  the 
three  terms,  because  there  was  not  time  to 
try  him  at  either  of  the  three  terms.  Here 
was  no  default  on  the  part  of  the  Court,  or 
its  officers.  The  delay  resulted  not  from 
the  want  of  diligence  on  the  part  of  the  at- 
torney for  the  Commonwealth,  nor  from  aaj 
other  cause  within  the  control  of  man,  but 
altogether  from  the  fact  that  for  want  of 
time  the  prisoner  could  not  be  tried.  Yet 
upon  an  application  to  the  General  court, 
made  on  behalf  of  the  prisoner,  that  Court 
discharged  him  from  all  further  prosecution 
for  the  crime.  I  Rob.  R.  731.  This  deci- 
sion accords  with  the  spirit  of  the  Bill  of 
Rights  and  the  laws  in  relation  to  criminal 
prosecutions,  and  serves  to  shew  that  prose- 
cution, conviction  and  punishment,  when 
brought  against  the  truths  set  forth  and 
declared  in  the  venerated  instrument  before 
referred  tOj  are  but  as  dust  in  the  balance. 
The  intention  of  the  legislature  was  to 
deprive  the  prisoner  of  the  right  of  plead- 
ing in  bar  of  a  new  prosecution  any  of  the 
matters  specified  in  the  said  16th  section; 
but  not  to  deprive  him  of  any  other  matter 
of  defence  which  should  arise  upon  other 
and  independent  considerations,  such  as  a 
failure  to  indict  within  the  three  terms. 
It  was  neither  more  nor  less  than  a 
694  ^legislative  recognition  of  what  has 
been  laid  down  in  Vance's  Case, 
Barker's  Case,  Gibson's  Case,  and  others  to 
be  found  in  our  books  of  reports,  in  none 
of  which  had  the  three  terms  been  held 
subsequent  to  the  Court  of  examination. 
And  I  defy  a  reference  to  a  single  case  in 
which  a  new  indictment  had  been  allowed 
after  the  three  regular  terms  at  which  the 
indictment  could  be  found  had  passed  by. 
Cawood's  Case  is,  I  think,  a  good  author- 
ity to  shew  that  it  could  not  be  done. 

I  am,  for  these  reasons,  in  favour  of  dis- 
charging the  prisoner  from  further  prosecu- 
tion.   

CON5TITUnONAL  LAW. 

I.  Adoption  of  ConstUntions. 

II.  O>n8traction  and  Interpretation  of  Coii8titiitioiift> 

1.  General  Bales. 

2.  Ck>n8tractlon  of  Particular  ProYlsions. 
in.  Operation  and  £fEect  of  Oonstltntions. 

1.  The  Supreme  Law. 

2.  What  Clauses  Are  Self -Execntlnff. 
8.  Effect  of  Particalar  Provisions. 

IV.  Governmental  Powers  and  Functions. 
1.  Power  of  Leffislature. 

a.  Plenary  unless  Restrained. 

b.  To  Pass  Retrospective  Laws. 

(1)  In  General. 

(2)  Ex  Post  Facto  liaws. 
(8)  Bills  of  Attainder. 

(4)  Laws  Affectlncr  Vested  Riffhts. 

(5)  Curative  Itaws. 

c.  Encroachment  upon  Judiciary. 

d.  Delegation  of  Power. 

(1)  To  Judiciary. 

(2)  To  Local  Authorities. 
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2.  Power  of  Judiciary, 
a.  As  Distlnsnished  from  Leffislatlye  Power. 
l>.  Power  of  Annullinff  Statutes. 

(1)  Wlieu  Constitutionality  Will  Be  CSonsidered. 

(8)  Who  May  Raise  Question. 

(8)  When  Statutes  Will  Be  Annulled. 

(4)  Effect  of  Unconstitutionality. 

(a)  Entire  Unconstitutionality. 

(b)  Partial  Unconstitutionality. 
8.  Power  of  Executiye. 

V.  Rules  Reffulatiuff  Enactment  of  Statutes. 

1.  No  Law  Shall  Embrace  More  Than  One  Object 

2.  Recordinff  Vote  on  Journal  of  House. 

VI.  Constitutional  Guaranties. 
1.  Trial  by  Jury  in  Civil  Cases. 

3.  Riffhts  of  Accused  in  Criminal  Cases. 

a.  Jury  Trial. 

(1)  When  Rule  Applicable. 
(8)  Waiver  of  Riffht 

b.  Speedy.  Trial. 

c.  To  Be  Present  at  TriaL 

d.  To  Be  Confronted  with  Accusers. 

e.  To  Benefit  of  OounseL 

f .  The  Privilege  of  Silence. 

g-.  Exemption  from  Beinff  Put  Twice  in  Jeopardy, 
h.  Exemption  from  Cruel  and  Unusual  Punish- 
ments, 
i.  Exemption  from  Excessive  Fines. 
8.  Personal  Liberty  and  Security. 

4.  Freedom  of  Speech  and  of  the  Press. 

5.  Equal  Protection  of  Laws. 

a.  Class  Legislation  in  General. 

b.  Racial  Discrimination. 

6.  Property  Guaranties. 

a.  Due  Process  of  Law. 

(1)  In  General. 

(2)  In  Judicial  Proceedings. 
(8)  In  Taxation  Proceedings. 

(4)  In  Condemnation  Proceedings. 

b.  Obligation  of  Contract  Protected. 

(1)  In  General. 

(2)  What  Is  Contract  within  Constitution. 
(8)  What  Amounts  to  Impairment. 

(a)  Laws  Affecting  Substantial  Rights. 

(b)  Laws  Affecting  Remedies. 

(c)  Alteration  or  Repeal  of  Corporate  Char- 
ters. 

c  Affainst  Taking  for  Public  Use. 

VII.  The  Police  Power. 

1.  Nature  and  Extent  of  Power. 
S.  Subjects  for  Its  Exercise. 
8.  Limitations  ut>on  Its  Exercise. 

Vm.  Interstate  Commerce. 

1.  What  Constitutes. 

2.  Power  to  Regulate  Vested  in  Congress. 
8.  To  What  Extent  States  May  Regulate. 

4.  What  Amounts  to  an  Interference  with  Inter- 

state Commerce. 

5.  The  Interstate  Commerce  Act 
IX.  Taxation. 

1.  Who  May  Exercise  Taxing  Power. 

2.  What  May  Be  Taxed. 

8.  Essentials  of  a  Valid  Tax. 

4.  Exemption  from  Taxation. 

5.  Local  Assessments. 

^  Remedy  against  Illegal  Tax. 

7.  Enforcement  of  Tax. 

CroM  References  to  Monographic  Notes. 

Autrefois,  Acquit  and  Convict  (Jeopardy),  ap- 
pended to  Page  V.  Commonwealth,  26  Gratt  948. 
Eminent  Domain. 


Homestead  Exemption,  appended  to  Hatorff  v. 
Wellford.  Judge,  27  Gratt  86d. 

Intoxicating  Liquors,  appended  to  Thon  v.  Com- 
monwealth, 81  Gratt  887. 

Judgments,  appended  to  Smith  v.  Charlton,  7 
Gratt  425. 

Juries,  appended  to  Chahoon  v.  Commonwealth, 
20  Gratt  783. 

Municipal  Corporations,  appended  to  Danville 
V.  Pace,  26  Gratt  1. 

Municipal,  County  and  State  Bonds,  appended 
to  DeVoss  V.  City  of  Richmond.  18  Gratt  388. 

I.  ADOPTION  OP  CONSTITUTIONS. 
Constltntions  Are  Enacted  by  Constltntlonni  Convon- 

ttoos.— Constitutions  are  not  enacted  by  an  ordinary 
legislature,  but  by  a  convention  of  delegates  elected 
by  the  people.  Kamper  v.  Hawkins.  1  Va.  Cas.  20 ; 
Loomis  V.  Jackson,  6  W.  Va.  618. 

Powers  of  Constttntlonnl  Convention  Derived  from 
People.— A  constitutional  convention  lawfully  con- 
vened does  not  derive  its  powers  from  the  legislature 
but  from  the  people :  and  being  in  their  nature 
sovereign,  the  legislature  can  neither  limit  nor 
restrict  the  exercise  of  this  power.  Loomis  v.  Jack- 
son, 6  W.  Va.  618.  See  also,  Kamper  v.  Hawkins,  1 
Va.  Cas.  20. 

And  the  people  of  the  state  in  their  sovereign 
capacity  have  the  right,  in  adopting  a  constithtion 
for  their  government  to  do  anything  which  they 
are  not  prohibited  from  doing  by  the  federal  con- 
stitution, which  was  made  and  ratified  by  the  states 
themselves.  Peerce  v.  Kitzmiller,  19  W.  Va.  M4: 
White  V.  Crump,  19  W.  Va.  688. 

Lew  Which  Oovems  Where  a  New  Constltntlon  Is 
Adopted.— Where  legislation  is  necessary  to  give 
effect  to  a  constitutional  provision,  laws  in  exist- 
ence when  a  new  constitution  is  adopted,  remain 
the  law  until  legislation  is  had  to  enforce  the  pro^ 
visions  of  the  constitution  which  conflict  with  the 
old  law.  Supervisors  v.  Stout  9  W.  Va.  708 :  Chahoon 
V.  Com.,  20  Gratt  788. 

Effect  of  Adoptiott  upon  State  Officers.— The  incum* 
bents  of  ofllce  at  the  time  of  an  organic  change  of 
government  continuing  to  hold  over  after  such 
change  (in  the  absence  of  a  provision  of  the  new 
constitution,  or  of  an  act  of  the  legislature  of  the 
new  government  giving  them  such  authority),  hold 
by  sufferance  only  and  upon  a  principle  of  public 
necessity  or  convenience,  not  in  virtue  of  any  indi- 
vidual or  private  right  They  cannot  set  up  any 
claim  against  the  legislature,  which  has  ample 
power  to  put  an  end  to  their  official  authority  at  any 
time,  and  appoint  others  to  take  their  places,  sub- 
ject only  to  any  constitutional  restrictions  which 
may  plainly  appear  to  exist  Richmond  Mayoralty 
Case,  19  Gratt  678. 

II.  CONSTRUCTION  AND  INTBRPRBTATION  OP 
CONSTITUTIONS. 

1.  GENERAL  RULES. 

Where  Text  Is  Plain,  Extrinsic  Aid  InadmUsible.— 

When  the  text  of  a  constitutional  provision  is  plain 
and  unambiguous,  the  courts  in  giving  construction 
thereto  are  not  at  liberty  to  search  for  its  meaning 
beyond  the  instrument  itself.  C.  &  O.  Ry.  Co.  v. 
Miller,  19  W.  Va.  406. 

Construed  as  a  Whole.— In  construing  a  constitu- 
tion the  whole  is  to  be  examined  with  a  view  to 
arriving  at  the  true  intention  of  each  part  State 
V.Kyle, 8 W.  Va.  711. 

General  Provision  Adopting  Common  Law.— A  con- 
stitutional provision  declaring  in  general  terms  the 
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adoption  of  the  common  law  should  be  deemed  to 
adopt  it,  only  so  far  as  it  accords  with  existing-  insti- 
tutions, and  as  its  principles  are  applicable  to  the 
state  of  the  country  and  the  condition  of  society. 
Such  a  provision  will  not  be  construed  to  oblige  the 
courts  to  uphold  the  English  doctrine  of  ancient 
lights,  as  this  doctrine  is  not  in  harmony  with  our 
institutions.  Powell  v.  Sims,  5  W.  Va.  1, 18  Am.  Rep. 
680. 

Distinction  between  State  and  Pederni  Constlta- 
tion.— There  is  an  important  distinction  to  be  ob- 
served between  the  construction  of  state  and 
federal  constitutions.  The  constitution  of  the 
United  States  is  a  source  and  grant  of  power  to  the 
congress  of  the  United  States.  It  is  an  enabling,  and 
not  a  restraining,  instrument,  and  congress  can  do 
nothing  except  what  the  constitution,  either  directly 
or  by  reasonable  construction,  authorizes  it  to  do. 
On  the  other  hand,  the  constitutions  of  the  states  are 
restraining  instruments,  and  the  legislature  of  the 
states  possess  all  legislative  power  not  prohibited  to 
them  by  the  constitution.  Brown  v.  Bpps,  91  Va.  796, 
21  S.  £.  Rep.  119;  Miller  v.  Com..  88  Va.  618,  14  S.  E. 
Rep.  161.  This  distinction  is  well  illustrated  by  the 
different  constructions  placed  upon  grants  of  power 
to  congress  by  the  federal  constitution,  and  grants 
of  power  to  the  state  legislature  by  the  state  con- 
stitutions. In  the  first  case  the  grant  is  construed 
strictly,  as  this  is  the  sole  source  of  congressional 
power.  In  the  second  case  the  grant  is  merely  de- 
claratory of  the  power  already  existing  in  the 
legislature  and  is  construed  liberally.  State  v.  Mc- 
Allister, 88  W.  Va.  486, 18  S.  E.  Rep.  770;  Bridges  v. 
Shallcross,  6  W.  Va.  602. 

2.  CONSTRUCTIONS  OP   PARTICULAR  PROVI- 

SIONS. 

Meaning  of  Hoaseholder  as  Used  in  Virginia  Consti- 
tution.—The  terms  ''householder"  and  "head  of  the 
family,"  as  used  in  the  constitution  of  Virginia  and 
statutes  passed  in  pursuance  thereof,  are  converti- 
ble terms,  and  are  employed  as  explanatory  the  one 
of  the  other.  They  involve  the  idea  of  dependence 
and  support,  coupled  with  a  moral  or  legal  obliga- 
tion to  support  the  dependent  Hence,  a  married 
woman  whose  husband  lives  out  of  the  state  but 
visits  her  at  intervals  of  two  or  three  years,  and  oc- 
casionally makes  her  a  small  remittance  of  money 
and  who  has  no  children  to  support,  is  not  a  house- 
holder or  head  of  a  family  in  contemplation  of  the 
constitution  and  the  statutes.  Oppenheim  v.  Myers, 
99  Va.  682,  89  S.  E.  Rep.  218. 

Mall  Carrier  a  **L4iborer"  wltiiin  Constltatlon.— A 
mail  carrier  is  a  "laboring  man"  within  the  mean- 
ing of  the  clause  of  the  constitution  of  Virginia 
which  provides  that  the  homestead  exemption  of  a 
debtor  shall  not  extend  to  any  execution,  order,  or 
other  process  issued  on  any  demand  for  services 
rendered  by  a  laboring  person.  Farinholt  v.  Luck- 
hard,  90  Va.  986,  31  S.  E.  Rep.  817. 

Provision  as  to  Terms  of  Courts.— Section  14,  article 
6  of  the  Virginia  Constitution  which  directs  the 
corporation  court  to  be  held  as  often,  and  as  many 
days  in  each  month,  as  may  be  prescribed,  does  not 
require  that  the  whole  term  shall  be  held  in  the 
same  calendar  month.  And  under  the  act  of  April 
7, 1870  (Acts  186(H70,  p.  44),  which  ilxes  the  terms  of 
the  corporation  court  of  Richmond  to  commence  on 
the  first  Monday,  and  continue  so  long  as  the  busi- 
ness before  the  court  may  require,  the  court  may 
continue  its  session  from  the  first  Monday  in  one 
month  until  the  first  Monday  in  the  next  Chahoon 
V.  Com..  81  Gratt  882;  Sands  v.  Com.,  21  Oratt  871. 


Provision  Blevating  Corporation  Courts.— And  Uie 
provision  of  the  same  section  that  corporstton 
courts  shall  have  similar  Jurisdiction  which  may  be 
given  by  law  to  the  circuit  courts  of  the  state,  was 
not  entitled  to  restrict,  but  to  enlarge,  the  jurisdic- 
tion of  these  courts,  and  to  elevate  them  to  the 
grade  and  dignity  of  circuit  courts.  And  it  is  com- 
petent therefore,  for  the  legislature  to  give  to  the 
corporation  courts  Jurisdiction,  to  try  cases  of 
felony,  though  the  jurisdiction  in  such  cases  is^ 
takeu  away  from  the  circuit  courts.  Chahoon  ▼.' 
Com.,  21  Gratt.  882;  Watson  v.  Blackstone,  96  Va.  61& 
88  S.  E.  Rep.  989.  But  an  act  of  legislature  attempt- 
ing to  give  an  appeal  from  the  corporation  to  the 
circuit  court  is  unconstltntional  because  in  confUct 
with  this  provision.  Waison  v.  Blackstone,  08  Va.  618, 
88  S.  £.  Rep.  939. 

i>rovislon  to  Prevent  Heredity  In  Office.— The  pro- 
vision of  the  bill  of  rights  which  declares  "that  oo 
man  or  set  of  men,  are  entitled  to  exclusive  or  sep- 
arate emoluments  or  privileges  from  the  commU' 
nity  but  in  consideration  of  public  services,  whicli. 
not  beinff  descendible,  neither  ought  the  ofllces  of 
magistrate,  legislator  or  judge,  to  be  hereditary .*" 
has  no  application  to  the  private  relations  of  the 
citizen,  nor  to  the  power  of  the  legislature  to  pass 
laws  regulating  the  domestic  affairs  of  the  people, 
but  was  only  Intended  to  provide  ag'ainst  heredity 
in  ofllces.  Smoot  v.  People's,  etc.,  Assoc.,  96  Va.  686. 
99  S.  E.  Rep.  748. 

Ui.  OPBRATiON  AND  BPFBCT  OP  CONSTITUTIONS. 

1.  THE  SUPREME  LA  W.— The  constitution  of  the 
United  States  was  adopted  by  the  whole  people  of 
the  United  states  and  is  a  grant  of  powers  acqui- 
esced in  by  the  states  themselves;  hence  the  con- 
stitution and  the  laws  passed  by  congress  in 
pursuance  thereof,  are  the  supreme  law  of  the  land. 
Next  in  order  of  supremacy  come  the  state  consti- 
tutions, the  provisions  of  which  are  absolutely 
binding  upon  all  of  the  departments  of  the  state 
government  The  legislature  has  no  power  to  pass 
laws  in  conflict  with  either  state  or  federal  consti- 
tutions. As  has  been  said  "the  Constitution  is  law 
to  the  lawmakers."  Kamper  v.  Hawkins,  I  Va.  Cas. 
80;  Case  of  the  Judges,  4  Call  136;  Shell  v.  Cousins. 
77Va.888;  Eckhart  v.  State,  5  W.  Va.  515;  Blair  v. 
Marye,  80  Va.  486.  See  pott,  ''Power  of  Judiciary- 
Power  to  Annul  Statutes." 

2.  WHAT  CLAUSES  ARE  SELF-EXECUTINQ. 

Oeneral  Rule. -Constitutional  provisions  are  seif- 
executlng  where  there  is  a  manifest  Intention  that 
they  should  go  into  immediate  effect  and  no  ancil- 
lary legislation  is  necessary  to  the  enjoyment  of  a 
rightgivenor  the  enforcement  of  a  duty  imposed. 
6  Am.  &  Eng.  Enc.  Law  (9d  Ed.)  918.  See  also. 
White  V.  Crump,  19  W.  Va.  688;  Peerce  v.  Kluanlller. 
19  W.  Va.  581:  Watkins  v.  Venable.  99  Va.  4ia  88  & 
E.  Rep.  147;  Speidel  v.  Schlosser,  18  W.  Va.  688:  Oppen- 
heim V.  Myers,  90  Va.  668,  89  S.  E.  Rep.  818;  CbahooB 
V.  Com.,  80  Gratt  788. 

Provision  mgutaut  Talcing  Private  Property.— Apply- 
ing this  rule,  it  will  be  seen  that  the  constitTitioaal 
provision  that  private  property  shall  not  be 
taken  for  public  use  without  Just  compensatioB 
is  self -executing.  Johnson  v.  City  of  Parkersbuxg. 
16  W.  Va.  408. 

Clauje  Qrantinir  Amnesty  to  PartldiMSts  In  CMI 
War.— And  the  provision  of  the  West  Virginia 
constitution  that  "no  citizen  of  West  Virginia,  who 
participated  in  the  war  between  the  government  of 
the  United  States  and  a  part  of  the  people  thereof 


724 


J 


NOTB  ON  CONSTITUTIONAI,  LaW. 


8  QRATT. 


on  either  aide,  shall  he  held  liahle  civilly  or  crlml- 
nallj:  nor  shall  his  property  he  seized  or  sold 
nnder  final  process  Issned  on  judgments  heretofore 
recovered^  or  otherwise,  because  of  an  act  done 
according-  to  the  usages  of  civilized  warfare,  in  the 
prosecution  of  said  war  by  either  of  the  parties 
thereto, '*  operates  exproprio  vUfore.  White  v.  Crump, 
19  W.  Va.  668. 

Provlsloa  Conleirlnff  iMgUud  Jurisdiction  on  3a- 
preme  Court. -On  the  other  hand,  the  constitutional 
provision  conferring  original  jurisdiction  upon  the 
supreme  court  in  certain  specified  cases  is  not  self- 
executing,  but  the  court  exercises  this  jurisdiction, 
within  the  constitutional  limitation,  by  virtue  of 
statutory  enactments  made  in  pursuance  of  this 
provision.  Oook  v.  Daugherty,  99  Va.  690.  89  S.  E. 
Rep.  228;  Price  v.  Smith,  98  Va.  14.  84  S.  E.  Rep.  474; 
Prison  Association  v.  Ashby.  98  Va.  607,  25  S.  E.  Rep. 
808;  Oresham  v.  Ewell,  84  Va.  784,  6  S.  E.  Rep.  184: 
Page  V.  Clopton,  80  Gratt.  417. 

Clause  Allowing  Homestesd.— And  the  provision  of 
the  Virginia  constitution  allowing  a  homestead 
exemption  is  not  self -executing,  but  is  carried  into 
effect  by  ch.  178  of  the  Code.  Oppehheim  v.  Myers, 
90  Va.  688,  89  S.  E.  Rep.  218.  See  also.  Speidel  v. 
Schloeser,  18  W.  Va.  686.  As  to  other  provisions 
which  are  held  not  self-executing,  see  Chahoon*s 
Case,  20  Gratt  788;  Watkins  v.  Venable.  99  Va.  440, 
89  8.  E.  Rep.  147. 

S.  EFFECT  OF  PARTICULAR  PROVISIONS. 
First  Ten  Ameodments  to  Federal  Constltatlon.— The 

first  ten  amendments  to  the  United  States  constitu- 
tion have  reference  solely  to  the  powers  exercised 
by  the  United  States  government,  and  do  not  apply 
to  the  powers  exercised  by  the  state  governments. 
So.  Exp.  Co.  V.  Walker,  92  Va.  69,  22  S.  E.  Rep.  809; 
Baker  v.  Wise,  16  Gratt  189. 

AppUcatioD  off  Bill  of  Rights  to  CoaYicts.~The  bill  of 
rights,  though  made  a  part  of  the  present  constitu- 
tion, has  the  same  force  and  authority,  and  no 
more,  than  it  always  had.  And  the  principles  which 
it  declares  have  reference  to  freemen,  and  not  to 
convicts  in  the  state  penitentiary.  Ruffln  v.  Com., 
SI  Oratt  790. 

Provisions  Applicable  to  Officers  Chosen  nnder  It.— 

The  clause  of  the  Virginia  constitution  which  pro- 
vides among  other  things,  that  a  mayor  shall  be 
chosen  by  the  electors  of  every  city,  applies  only  to 
a  mayor  to  be  chosen  under  the  constitution,  at  and 
after  the  time  therein  prescribed  for  the  purpose; 
and  not  to  one  appointed  to  perform  the  duties  of 
mayor  before  one  could  be  chosen  to  enter  upon  the 
duties  of  the  office  under  the  constitution.  Rich- 
mond Mayoralty  Case,  19  Gratt  678. 

And  a  provision  in  a  state  constitution  that  no 
person  shall  be  eligible  as  a  juror  who  is  not  enti- 
tled to  vote  and  hold  office,  applies  only  to  disabilities 
Imposed  by  the  instrument  making  it.  and  not  to 
those  imposed  by  the  fourteenth  amendment  to  the 
United  States  constitution.  Sands  v.  State,  21  Gratt 
871. 

Clause  Requiring  Court  to  Decide  All  Points  on 
Rooord.— The  clause  in  the  constitution  of  West 
Virginia  requiring  the  supreme  court  of  appeals  to 
**decide  every  point  arising  upon  the  record,  and 
give  its  reason  therefor  in  writing**  is  directory 
and  does  not  affect  the  common-law  rule  of  resjudi- 
etUa.  Hall  v.  Bank  of  Virginia,  16  W.  Va.  328;  Henry 
V.  Davis,  18  W.  Va.  280. 


IV.  OOVBRNMBNTAL  POWERS  AND  FUNCTIONS. 

1.  POWER  OF  LEGISLATURE. 

a.  PuBNABT  UNUBSB  RssTRAiNED.— See  pott,  "The 
Police  Power." 

The  legislature  of  the  several  states  have  plenary 
legislative  powers,  except  where  it  is  restricted  by 
the  constitution  of  the  state,  or  of  the  United  States. 
Prison  Assoc,  v.  Ashby.  98  Va.  607,  26  S.  E.  Rep.  898. 

For  example,  the  legislature  may  remove  the  seat 
of  the  state  government  when  they  think  that  the 
state  will  be  pecuniarily  benefited  by  the  removal, 
and  the  statute  authorizing  the  removal  is  not  void 
because  showing  on  its  face  that  the  legislature 
was  induced  to  act  by  reason  of  pecuniary  consid- 
erations, and  not  by  their  wisdom  and  discretion. 
Slack  V.  Jacob,  8  W.  Va.  612. 

But,  after  the  passage  of  a  bill  in  the  legal  and 
constitutional  form,  by  both  houses  of  the  legisla- 
ture, and  the  transmission  of  it  to  the  governor  in 
the  manner  provided  in  the  constitution,  the  legis- 
lature has  exhausted  Its  power  over  it,  and  it  cannot 
recall  the  bill  by  resolution  and  revest  themselves 
with  power  to  further  act  upon  it  Wolfe  v.  Mc- 
Caull,76Va.870. 

Legislature  No  Power  to  Change  Quallflcaftions  of 
Voters.— The  right  of  suffrage  is  derived  from  the 
constitution  of  the  state,  and  to  it  we  look  to  ascer- 
tain who  may,  or  who  may  not.  vote.  The  legisla- 
ture cannot,  directly  or  indirectly,  prescribe  any 
qualifications  additional  to  those  found  in  the  con- 
stitution, and,  as  no  qualification  is  prescribed  by 
the  constitution,  none  can  be  required  by  the  legis- 
lature. The  sole  function  of  the  legislature,  with 
respect  to  the  exercise  of  the  right  of  suffrage,  is  to 
provide  the  method  of  voting,  and  to  this  end  it  may 
adopt  reasonable  rules  and  regulations.  But  a  reg- 
ulation which  virtually  establishes  a  test  of  qualifi- 
cations of  the  voter,  additional  to  those  prescribed 
in  the  constitution,  is  unconstitutional,  and  there- 
fore void.  Pearson  v.  Supervisors,  91  Va.  882,  21  S. 
E.  Rep.  488. 

Legislature  May  Declare  Cases  In  Which  an  Office 
5liail  Be  Deemed  Vacant.— Where  no  provision  is 
made  for  that  purpose  in  the  constitution,  the  legis- 
lature may  declare  the  cases  in  which  any  office 
shall  be  deemed  vacant  Gallaiee  v.  Calvert,  1  Va. 
Dec.  601,  Va.  Law  J.  1884,  p.  418;  Vaughan  v.  Johnson, 
77  Va.  800. 

b.  To  Pass  RBTBospicnrvB  Laws. 
<i)  In  Oeneral. 

Retrospective  Laws  Valid  unless  Prohibited.— The 
legislature  may  give  a  statute  retrospective  opera- 
tion unless  it  violates  that  provision  of  the  federal 
constitution  relating  to  ex  pott  facto  laws  and  the  ob- 
ligation of  contracts,  or  unless  it  Is  repugnant  to 
some  express  provision  of  the  state  constitution,  or 
unless  it  interferes  with  vested  rights  of  property,  so 
as  not  to  come  within  the  limits  of  the  law-making 
power.  Independently  of  these  exceptions,  retro- 
spective laws  are  within  the  scope  of  the  legislative 
authority  and  will  not  be  interfered  with  by  the 
Judiciary.  Town  of  Danville  v.  Pace,  26  Gratt  1.18 
Am.  Rep.  088.  See  pott,  "Obligation  of  Contract  Pro- 
tected.** 

Statutes  Construed  Prospectively.— A  statute  will 
not  be  construed  to  have  a  retroactive  effect  unless 
there  is  something  on  the  face  of  the  act  showing 
beyond  a  doubt  that  this  was  the  purpose  of  the  leg- 
islature. Merchants*  Bank  v.  Ballon,  98  Va.  112.  82 
S.  E.  Rep.  481;  Myers  v.  Com..  90  Va.  786,  SO  S.  £.  Rep. 
IBS. 
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Applying  this  rule,  a  proTision  in  the  constltntion 
that  "the  legislature  may  aathorize  municipalities 
to  lay  taxes"  is  not  to  be  construed  as  retrospective. 
Doufflass  T.  Town  of  HarrisvlUe,  9  W.  Va.  1(12,  27  Am. 
Rep.  548. 

Imposloff  Qaaltftcatlon  lor  Office  Holders.— No  one 
has  a  natural  or  inalienable  riffht  to  an  office; 
all  who  seek  it  must  accept  the  office  with  all  the 
restrictions  imposed  by  law.  Therefore  a  law  pro- 
Tidiuff  that  certain  officers  shall  take  a  test  oath 
of  loyalty  to  the  state  is  not  retroactive  and  is 
constitutional.  Sx  jxsrie  Stratton,  1  W.  Va.  806: 
Randolph  ▼.  Gk>od,  3  W.  Va.  561. 

(2)  Mx  Poet  Facto  Lawt. 

What  Laws  Are  Bz  Post  Facto  wlthla  the  Moanlnff  of 
the  Coustltatioii.— The  states  are  expressly  inhibited 
by  the  federal  constitution  from  passing- •«b  po«t  facto 
laws.  Laws  fall  within  the  meaning  of  this  inhibi- 
tion when  they  impose  a  punishment  for  previous 
acts  which  were  not  punishable  at  all  when  com- 
mitted or  not  punishable  to  the  extent  or  in  the 
manner  prescribed,  or  when  they  change  the  rules 
of  evidence  so  that  less  or  different  testimony  is 
required  to  convict  Danville  v.  Pace,  86  Gratt  1; 
^x  parte  Hunter,  2  W.  Va.  122:  Ex  parU  Quarrier,  4 
W.  Va-  210:  Turner  v.  Turner,  4  Call  284. 

Always  Relate  to  Crhncs  and  Panishments.— .gjac  pott 
facto  laws  always  relate  to  penal  and  criminal  pro- 
ceedings, and  never  to  civil  proceedings.  Hence,  a 
law  requiring  a  person  who  has  already  qualified  as 
an  attorney  at  law  to  take  an  oath  before  he  can 
continue  to  practice  at  law,  is  not  an  ex  poet  facto 
law.  Ex  parte  Hunter.  2  W.  Va.  122;  Ex  parte  Quar- 
rier, 4  W.  Va.  210;  Perry  v.  Com.,  8  Gratt.  682. 

Inpositloii  of  Increased  Panlslunent  for  Second  Off- 
fence.— A  statute  imposing  a  greater  punishment  for 
a  second  offence,  than  for  the  first  offence  of  the 
same  character,  is  notunconstitutional  as  being  an 
ex  poet  facto  law.  Rand  v.  Com.,  0  Gratt.  788. 
.  Rnles  of  Practice  May  Be  Changed.— And  It  is  al- 
ways competent  for  the  legislature  to  change  the 
rules  of  practice  without  violating  this  inhibition. 
Hence,  a  statute  changing  the  mode  of  summoning 
and  making  up  Juries  in  trials  for  felony,  applies  to 
all  cases  tried  after  the  act.  though  the  offence  was 
committed,  and  the  examining  court  had  passed 
upon  the  case,  before  the  passage  of  the  act  Perry 
V.  Com.,  3  Gratt.  632. 

And  though  an  offence  committed  before  the  Code 
of  1849  went  into  operation,  must,  so  far  as  the  ques- 
tion of  guilt,  degree  of  crime,  Qitantum  of  punishment 
and  rules  of  evidence  are  concerned,  be  governed 
by  the  law  in  force  at  the  time  the  offence  was  com- 
mitted, yet  upon  the  question  of  the  prisoner's  right 
to  be  discharged  from  the  failure  to  try  him.  arising 
after  the  Code  went  into  operation,  it  must  be  gov- 
erned by  the  Code.    Adcock  v.  Com.,  8  Gratt  661. 

Law  Not  Made  Bx  Post  Facto  by  Charges  In  Indlct- 
nent.— The  fact  that  an  indictment  charges  the  com- 
mission of  an  offence  both  before  and  after  the 
statute  making  it  an  offence  was  passed  is  not  suffi- 
cient to  make  the  law  ex  poet  facto,  but  the  part  of  the 
indictment  charging  the  offence  before  the  passage 
of  the  law  making  it  an  offence,  will  be  disregarded. 
Morgan  v.  Com..  98  Va.  812,  86  S.  E.  Rep.  448. 

(^r)  BiUe  of  Attainder,— The  states  are  also  forbidden 
by  the  federal  constitution  to  pass  bills  of  attain- 
der. A  statute  requiring  a  party  to  take  a  certain 
oath  therein  prescribed  as  prerequisite  to  a  rehear- 
ing in  the  matter  of  a  judgment  suffered  by  default 
in  attachment,  called  the  "suitor's  test  oath,"  and 
in  effect  to  purge  himself  from  all  complicity  with 


the  rebellion,  is  in  the  nature  of  a  bill  of  pains  and 
penalties,  and  unconstitutional,  as  a  bill  of  attain- 
der and  ex  poet  facto  law.  Kyle  v.  Jenkins.  6  W.  Va. 
871;  Peerce  v.  Carskadon,  6  W.  Va.  888;  Ross  v. 
Jenkins,  7  W.  Va.  284. 

And  an  act  of  congress  providing  for  the  forfei- 
ture of  land  for  the  nonpayment  of  taxes,  as  a  pen- 
alty upon  persons  who  were  engaged  in  the 
rebellion  against  the  United  States,  is  a  legislative 
conviction  and  punishment  without  trial  and  is  a 
bill  of  attainder  and  void.  Martin  v.  Snowden,  18 
Gratt  100. 

(4)  Latoe  AITeeUno  Veeted  .fiiaAt*.— Legislation  can- 
not divest  or  impair  rights  of  property  already 
vested,  nor  the  right  of  alienation,  nor  any  of  the 
essential  incidents  to  the  estate  in  such  property. 
Johnson  v.  Sanger  (W.  Va.),  88  S.  R.  Rep.  645.  And  a 
legislative  interpretation  changing' title  founded  on 
existing  statutes  is  subject  to  every  objection  which 
lies  to  an  «E  poet  facto  law,  since  it  would  destroy 
vested  rights.    Turner  v.  Turner.  4  Call  284. 

Hnaband's  Right  to  Cortesy.— But  a  husband's 
right  to  curtesy  initiate,  and  his  right  to  reduce 
into  possession  his  wife's  choses  in  action,  are  not 
vested  riffhts,  and  they  may  be  impaired  or  taken 
away  by  legislation.  Alexander  v.  Alexander,  S 
Va.  858, 7  S.  £.  Rep.  886, 1  L.  R.  A.  126;  Thomburg  t. 
Thomburg,  18  W.  Va.  522;  Wyatt  v.  Smith.  26  W.  Va. 
818. 

No  Vested  Right  In  Statutes.— And  an  act  author- 
izing  state  bondholders  to  invest  bonds  in  tax-re- 
ceivable coupons  does  not  create  in  the  bondholder 
any  vested  right  so  as  to  prevent  the  repeal  of  the 
statute,  before  the  acceptance  by  them  of  its  bene- 
fits. Paulsen  v.  Rogers,  82  Gratt  664.  See  potl. 
'•property  Gusu^nties"— "Due  Process  of  Law"— 
"Obligation  of  Contract  Protected." 

(5)  Curative  Lowe. 

Statutes  VaUdaUng  Contracts  VoM  for  Uniry.— Leg- 
islative acts  validating  invalid  contracts  will  be 
sustained,  when  these  acts  go  no  further  thau  to 
bind  the  party  by  a  contract  which  he  has  at- 
tempted to  enter  into,  but  which  was  invalid  br 
reason  of  some  personal  inability  on  his  part  to 
make  it  or  through  neglect  of  some  leffal  formal- 
ity, or  in  consequence  of  some  ingredient  in  the 
contract  forbidden  by  law.  Thus,  the  defence  of 
usury,  being  in  the  nature  of  a  penalty  or  forfei- 
ture, may  at  any  time  be  taken  away  by  the  legisla- 
ture in  respect  of  previous  as  well  as  subaequent 
contracts,  without  trenching  upon  any  vested  rights. 
Town  of  Danville  v.  Pace,  26  Gratt  1, 18  Am.  Rep. 
668;  Ewell  v.  Daggs,  108  U.  S.  148;  Boeanff  v.  Iron 
Belt  etc.,  Assoc.,  96  Va.  119.  80  &  E.  Rep.  440;  Smoot 
V.  People's,  etc.,  Aas'n,  96  Va.  686,  29  S.  E.  Rep.  741. 

Legitlnating  Children.— And  where  the  legislature 
passed  a  law,  declaring  that  the  issue  of  a  marriage 
deemed  null  in  law  should  nevertheless  be  legiti- 
mate, it  was  held  to  legitimate  children  bom  before 
the  act  so  as  to  entitle  them  to  share  the  estate, 
and  as  next  of  kin  to  entitle  them  to  admlnistracioiL 
where  the  father  had  died  after  the  act  took  effect 
Stones  V.  Keeling,  8  H.  &  M.  228,  and  aole  :  Rice  v. 
Efford,  3  H.  &  M.  226. 

Curing  Defoctlve  Acknowledgaaent.— But  a  statute 
which  attempts  to  validate  deeds,  made  for  the 
benefit  of  a  corporation,  which  have  been  acknowl- 
edged before  a  notary  public  or  other  officer  who 
was  a  stockholder  in  such  corporation,  is  unconsti- 
tutional and  void  so  far  as  it  affects  the  lien  of  a 
j  udgment  recovered  and.docketed  against  the  grant- 
ors in  such  deeds  prior  to  the  approval  of  the  act 
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Merchants'  Bank  7.  Ballon,  98  Va.  112,  32  S.E.Rep. 
481. 

Void  Jndffineflt  Caiiiiot  Be  Validated.  —  So.  also, 
where  persons  without  authority  to  act  aa  judffes 
hear  and  decide  causes,  their  Judgment  Is  of  no 
effect,  and  it  cannot  be  validated  by  a  subsequent 
statute,  as  this  would  be  taking  one  man's  property 
from  him  and  irlTlnff  it  to  another.  Oriffln  ▼.  Cun- 
ning-ham, 90  Gratt.  81. 

Carlnff  Failure  to  Bxerctoe  Condition  Precedent.— 
Where  the  legislature  has  given  a  county  or  munic- 
ipality authority  to  subscribe  to  stock  of  a 
corporation,  and  through  mistake  or  otherwise,  the 
conditions  precedent  to  the  purchase  are  not  com- 
plied with  by  the  county  or  municipality,  the 
legislature  can  cure  this  defect  by  subsequent  leg- 
islation. Redd  T.  Supervisors.  81  Gratt.  606  ;  Super- 
visors V.  Randolph,  80  Va.  614, 16  S.  £.  Rep.  723  ;  Bell 
V.  FarmvUle,  etc.,  R.  Co.,  01  Va.  00.  20  S.  E.  Rep.  042. 
See  po9t,  "Obligation  of  Contract  Protected." 

C.  ENCROACHMSNT  ITPON  JUDICIABT. 

Usarplag  Judicial  Functions.— The  legislature  must 
not  usurp  the  functions  of  the  judiciary.  Thus,  a 
statute  directing  the  assessor  and  county  clerk  in 
making  out  the  land-books,  to  disregard  all  changes 
made  by  the  county  court  in  the  value  of  any  tract  of 
land,  is  unconstitutional  and  void.  Ex  parte  Low. 
d4  W.  Va.  620 ;  Selbert  v.  Linton.  5  W.  Va.  57.  And 
an  act  of  legislature  purporting  to  legalize  an  order 
of  the  board  of  supervisors  opening  a  road  is  void, 
because  it  attempts  to  determine  a  question  essen- 
tially JudlciaL    Selbert  v.  Linton,  5  W.  Va.  57. 

But  a  statute  allowing  an  appeal  from  a  decision 
of  a  board  of  public  works  to  the  circuit  court  is  not 
in  violation  of  the  constitutional  provision  requir- 
ing legislative,  executive  and  Judicial  functions  to 
be  kept  separate.  Wheeling  Bridge,  etc.,  R.  Co.  v. 
Paull.  80  W.  Va.  142,  10  S.  E.  Rep.  551. 

New  Trials.— The  legislature  has  no  power  to  grant 
new  trials  or  rehearlngs,  or  to  authorize  the  open- 
ing of  a  judgment  previously  rendered,  after  that 
remedy  under  the  general  law  has  expired.  A 
statute  authorizing  the  opening  of  judgments  ren- 
dered since  an  anterior  date  impairs  vested  rights 
and  infringes  on  the  judicial  department.  Ratcliffe 
V.  Anderson,  81  Gratt  105:  Peerce  v.  KltzmiUer,  10 
W.  Va.  564:  Griffin  v.  Cunningham,  20  Gratt.  81; 
Teel  V.  Yancey,  28  Gratt  601 :  Marpole  v.  Cather,  78 
Va.  880:  Martin  v.  South  Salem  Land  Co.,  04  Va.  28, 
26  S.  B.  Rep.  601 :  White  v.  Crump,  10  W.  Va.  588. 

Setting  Aside  Judgments —The  legislature  has  no 
power  to  set  aside  a  judgment,  or  to  empower  a 
court  to  do  so,  rendered  before  the  passage  of  the 
act  no  matter  how  erroneous  the  judgment  may  be. 
Arnold  v.  Kelley,  5  W.  Va.  446;  Ratcliffe  v.  Anderson, 
81  Gratt  105;  Marpole  v.  Cather,  78  Va.  280;  Marshall 
V.  Cheatham,  88  Va.  81, 18  S.  E.  Rep.  808. 

Statutes  Authorising  Review  of  the  Decisions  of 
Military  Court.— The  legislature  has  no  authority  to 
confer  upon  the  court  the  power  to  set  aside,  annul 
or  affirm  "as  to  the  court  may  seem  proper"  the 
decisions  of  a  court  established  by  the  military 
authorities  under  the  reconstruction  laws  of  con- 
irress,  even  though  the  exercise  of  such  power  be 
limited  to  the  first  term  of  the  newly-constituted 
court  Griffin  v.  Cunningham,  20  Gratt.  81 ;  Teel  v. 
Yancey,  88  Gratt.  601. 

Forfeiture  without  Trial.- The  legislature  has  con- 
stitutional power  to  pass  laws  for  the  forfeiture  of 
any  vessel  employed  in  violating  the  laws  of  the 
state,  without  regard  to  the  guilt  or  innocence  of 
the  owner  of  such  vessel.    Boggs  v.  Com.,  76  Va.  080. 


No  Power  to  Nullify  Judgment  by  Pardon.— In  Com. 
V.  Caton,  4  Call  5,  the  supreme  court  held  void  a 
resolution  adopted  by  the  state  senate,  but  not 
concurred  in  by  the  lower  house,  whereby  a  pardon 
was  sought  to  be  granted  to  certain  parties  convicted 
of  treason. 

Compelling  Trial  of  Causes  by  Allowing  Mandamus.— 
The  supreme  court  of  appeals  has  no  jurisdiction, 
whether  under  the  constitution  or  the  statute,  to 
issue  a  mandamus  to  a  judge  of  a  circuit  court  to 
compel  him  to  try  a  cause  depending  in  his  court. 
Bamett  v.  Meredith.  10  Gratt  660. 

Statute  Allowing  Removal.— But  a  statute,  direct- 
ing that  on  motion  on  twenty  days'  notice  by  any 
party,  any  suit  or  proceeding  pending  in  a  corpora- 
tion court  shall  be  removed  to  the  circuit  court 
having  jurisdiction  of  the  corporation,  is  not  uncon- 
stitutional, and  mandamus  is  the  proper  remedy  for 
a  refusal  to  remove.  Town  of  Danville  v.  Blackwell, 
80  Va.  88. 

d.  DBLBGATION  OF  POWBB. 

(7)  To  the  Judiciary.— The  legislature  cannot  dele- 
gate its  power  to  the  judiciary,  as  such  a  delegation 
is  impliedly  prohibited  by  the  separation  of  powers 
in  the  constitution.  Applying  this  rule,  a  statute 
attempting  to  confer  upon  the  circuit  courts  the 
power  to  "supersede,  revoke  or  annul"  an  ordinance 
of  a  city  upon  the  petition  of  ten  taxpayers  residing 
in  said  city,  is  unconstitutional  for  the  reason  that 
such  power  is  legislative,  and,  therefore  forbidden 
to  be  exercised  by  the  courts.  Shepherd  v.  City  of 
Wheeling,  80  W.  Va.  470.  4  S.  E.  Rep.  635. 

But  a  statute  conferring  on  courts  functions  in 
their  nature  judicial  and  administrative,  although 
in  furtherance  of  the  legislative  department  of  the 
state  government  is  constitutional  and  valid.  In 
re  Town  of  Union  Mines.  80  W.  Va.  170,  10  S.  E.  Rep. 
808  :  Elder  v.  Central  aty,  40  W.  Va.  222,  21 S.  £.  Rep. 
788. 

And  the  legislature  may  authorize  the  appoint- 
ment of  additional  justices  of  the  peace  by  the 
county  court  if  the  court  shall  be  of  the  opinion  that 
others  are  needed.  Ex  parte  Bassitt,  00  Va.  670,  10  S. 
E.  Rep.  458. 

(J2)  To  Local  Authorities 

Local  Option. --The  legislature  has  the  power  to 
delegate  to  the  voters  of  a  particular  district  or 
county  the  power  to  adopt  a  statute.  Thus,  the 
question  of  authorizing  the  sale  of  liquor  within  a 
given  locality  may  be  left  to  the  determination  of 
its  voters.    Savage  v.  Com.,  84  Va.  610,  5  S.  E.  Rep.  666. 

Conditional  Legislation.— And  an  act  providing  for 
the  establishment  of  a  system  of  free  schools  in  a 
county  may  be  made  conditional  upon  its  approval 
by  the  people  of  the  county.  Bull  v.  Read,  18  Gratt 
78.  See  also,  Kuhn  v.  Board  of  Ed.,  4  W.  Va.  400; 
Neale  v.  County  Court  48  W.  Va.  06,  27  S.  E.  Rep.  878; 
Savage  v.  Com.,  84  Va.  621,  5  S.  E.  Rep.  565;  Ex  parte 
Bassitt  00  Va.  682,  10  S.  E.  Rep.  468;  Langhome  V. 
Robinson,  20  Gratt  666;  Gilkeson  v.  Frederick  Jus- 
tices, 18  Gratt  584;  Goddin  v.  Crump,  8  Leigh  120; 
City  of  Richmond  V.  Richmond,  etc.,  R.  Co.,  21  Gratt 
604;  Rutter  v.  SuUlvan.  25  W.  Va.  427. 

The  legislature  has  the  exclusive  power  to  create 
independent  school  districts,  without  the  assent  of 
the  citizens  residing  therein,  and  to  authorize  by 
law  the  election  of  a  board  of  education  for  such 
district,  by  the  qualified  voters  resident  therein, 
and  to  give  such  board  power  to  make  the  annual 
levies  for  buildings  and  the  support  of  schools 
therein.  Kuhn  v.  Board  of  Ed.,  4  W.  Va.  400;  Pum* 
phrey  v.  Brown,  77  Va.  560. 
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2.  POWER  OP  JUDICIARY. 

a.  As  DiSTINGUISHSD  FBOM  LBGISIiATIVB  POWBB.— 

It  Is  the  province  of  courts  to  decide  what  the  law 
Is,  and  determine  its  application  to  particular  facts 
in  the  decision  of  causes;  the  province  of  the  legis- 
lature is  to  decide  what  the  law  shall  be  in  the 
future.  Shepherd  v.  City  of  Wheeling,  80  W.  Va.  479, 
4  S.  E.  Rep.  6S5.  The  judiciary  alone  has  power  to 
determine  whether  or  not  a  statute  is  in  harmony 
with  the  constitution,  and  to  declare  that  statutes 
which  conflict  with  the  constitution  shall  be  void. 
Crenshaw  v.  Slate  River  Co.,  6  Rand.  245. 

b.  POWBB  or  ANNTTIiLIKO  STATUTBS. 

(2)  When  CotutUnUonalUv  WiU  Be  Contidered, 

Law  Must  Be  Directly    Brought  In  Qnestlon.— A 

court  will  not  pass  upon  the  constitutionality  of  a 
statute,  unless  a  decision  upon  that  very  point  is 
necessary  to  the  determination  of  the  case.  Ed^ell 
V,  Conaway,  34  W.  Va.  74l 

Need  Not  Be  Specially  Pleaded.— The  unconstitution- 
ality of  a  law  or  an  ordinance  of  a  municipal  corpo- 
ration need  not  be  specially  pleaded.  The  question 
may  be  raised  by  a  general  demurrer  in  the  trial 
court,  and  the  error  assigned  for  the  first  time  In 
the  supreme  court.  Adklns  v.  City  of  Richmond,  98 
Va.  91.  84  S.  E.  Rep.  991. 

On  Appeal.— When  the  constitution  of  the  state  re- 
quires an  indictment  to  conclude  in  certain  forms 
and  words,  an  indictment  is  not  good  unless  it  con- 
cludes in  the  exact  lansruag-e  of  the  constitution. 
And  a  prisoner,  by  failing  to  object  at  the  trial, 
does  not  thereby  waive  the  objection,  but,  the  ri^ht 
being  a  constitutional  one,  objection  may  be  made 
by  the  prisoner  for  the  first  time  on  appeal.  Lem- 
ons V.  SUte,  4  W.  Va.  766. 

One  who  has  restrained  an  oyster  inspector  from 
collecting  fees  under  a  statute,  on  the  ground  that 
the  statute  is  unconstitutional,  cannot  dispute  the 
jurisdiction  of  the  supreme  court  of  appeals,  to 
which  an  appeal  maybe  taken  in  all  cases  involving 
the  constitutionality  of  a  statute.  Thomas  v.  Rowe; 
2  Va.  Dec.  118,  22  S.  £.  Rep.  167. 

(2)  Who  May  Saiee  Question, 

Party  Interested.— The  question  must  be  raised,  in 
all  cases,  by  a  party  who  is  affected  by  the  law  in 
question,  as  courts  cannot  be  empowered  by  the  leg- 
islature to  pass  upon  the  constitutionality  or  valid- 
ity of  a  legislative  act  or  city  ordinance  as  a 
general  and  abstract  question;  the  question  must 
be  whether  the  act  or  ordinance  furnishes  the  rule 
to  govern  the  particular  case  before  the  court 
Shepherd  v.  City  of  Wheeling,  80  W.  Va.  479,  4  S.  E. 
Rep.  685. 

Joint  Suit  to  Test  Constitutionality.— One  of  a  num- 
ber of  parties  affected  by  law  may  file  a  bill  in  be- 
half of  himself  and  all  the  other  parties  similarly 
situated,  to  test  the  constitutionality  of  the  law  and 
the  propriety  of  proceedings  under  it.  Bull  v. 
Read,  18  Oratt  78;  McClung  v.  Llvesay,  7  W.  Va.  888; 
Corrothers  v.  Board  of  Education,  16  W.  Va.  640; 
Christie  v.  Maiden.  28  W.  Va.  670;  Williams  v. 
County  Court,  96  W.  Va.  500;  City  of  Richmond  v. 
Crenshaw,  76  Va.  940;  Roper  v.  McWhorter,  77  Va. 
216;  Blanton  v.  Southern,  etc.,  Co.,  77  Va.  889;  Shen. 
Valley  R.  Co.  v.  Supervisors,  78  Va.  276;  Buffalo  v. 
Town  of  Pocahontas,  86  Va.  326,  7  S.  E.  Rep.  288; 
Lynchburg,  etc.,  Ry.  Co.  v.  Dameron,  96  Va.  646,  28 
S.  £.  Rep.  961 ;  Redd  v.  Supervlsorsof  Henry  County, 
81  Gratt  696;  Eyre  v.  Jacob.  14  Gratt  424:  Johnson  v. 
Drummond,  20  Gratt.  428;  Douglass  v.  Town  of 
Harrisville.  9  W.  Va.  160;  Kuhn  v.  Board  of  Educa- 
tion, 4  W.  Va.  611;  Osburn  v.  Staley,  6  W.  Va.  86; 


Doonan  v.  Board  of  Education,  9  W.  Va.  246:  C  A  O. 
Ry.  Co.  V.  Miller,  19  W.  Va.  406:  Perkins  v.  Seigfried^ 
97  Va.  444,  84  S.  E.  Rep.  64;  Coffman  v.  SaiigBton.21 
Gratt  268. 

(S)  When  Statutes  WiU  Be  Annulled, 

AnnuUment  a  Delicate  Task.— To  declare  a  legisla- 
tive enactment  void  is  the  exercise  of  a  Judicial 
function  of  the  most  delicate  character,  never  to  be 
done  except  upon  the  clearest  conviction  of  the  un- 
constitutionality of  the  law.  Helfricks*  Case,  29 
Gratt  847;  Bridges  v.  Shallcross,  6  W.  Va.  670:  Com. 
V.  Byrne.  20  Gratt  175;  Slack  v.  Jacob,  8  W.  Va.  6S7: 
Eyre  v.  Jacob,  14  Gratt  422,  and  fooi-mit4. 

Statute  Must  Conflict  with  CoostttutlM.— In  deter- 
mining the  constitutionality  of  a  statute,  the  courts 
have  nothing  to  do  with  the  question  whether  or  not 
the  legislation  contained  in  its  provisions  is  wise  and 
proper.  The  only  question  they  have  to  deal  with 
Is  one  of  power.  If  the  statute,  the  validity  of 
which  is  attacked,  is  not  in  conflict  with  the  state  or 
federal  constitution,  the  courts  have  no  power  to 
declare  it  Invalid,  however  well  satisfied  they  may 
be  that  it  is  unwise  or  vicious  legislation.  Prison 
Assoc.  V.  Ashby*  98  Va.  667,  25  S.  E.  Rep.  8BS;  Osburn 
V.  Staley,  5  W.  Va.  86,  18  Am.  Rep.  640:  Slack  v. 
Jacob,  8  W.  Va.  612;  State  v.  Workman.  85  W.  Va. 
867. 14  S.  B.  Rep.  9,  14  L.  R.  A.  600:  Peel  Splint  Coal 
Co.  V.  W.  Va.,  86  W.  Va.  802. 16  S.  £.  Rep.  1000. 17  L. 
R.  A.  885. 

Unconstitutionality  Hust  Clearly  Appear.— The  un- 
constitutionality of  a  statute  must  be  clear  and 
manifest  before  a  court  will  declare  it  void;  and 
where  any  reasonable  doubt  exists  as  to  its  constitu- 
tionality it  will  be  upheld.  Gutman  v.  Virginia  Iron 
Co.,  6W.  Va.  22:  Com.  v.  Moore.  25 Gratt  951;  Osburn 
V.  Staley,  5  W.  Va.  86,  18  Am.  Rep.  640:  Bridges  v. 
Shallcross,  6  W.  Va.  662. 

It  is  the  duty  of  the  court  to  uphold  a  statute 
when  the  conflict  between  it  and  the  constitation  is 
not  clear,  and  the  implication,  which  must  always 
exist  that  no  violation  has  been  intended  by  the 
legislature,  may  require  It  in  some  cases,  where  the 
meaning  of  the  constitution  is  in  doubt  to  lean  In 
favor  of  such  a  construction  of  the  statate  as  might 
not  at  first  view  seem  most  obvious  and  natural 
Where  the  meaning  of  the  constitution  is  clear,  the 
court  if  possible,  must  give  the  statute  such  a  con- 
struction as  will  enable  it  to  have  effect  Slack  v. 
Jacob,  8  W.  Va.  627;  State  v.  EUison  (W-  Va.),  38  S. 
E.  Rep.  674;  State  v.  Workman,  35  W.  Va.  307. 14  &  £. 
Rep.  9. 

In  C.  &  O.  Ry.  Co.  V.  BUUer.  19  W.  Va.  408,  the  rule 
is  laid  down  as  follows:  "When  doubts  arise  in  the 
minds  of  the  court  as  to  the  Interpretation  to  be  put 
upon  the  provision  of  a  constitution,  if  after  a  care- 
ful examination  of  the  provision,  and  after  all  the 
lights,  to  which  It  is  proper  to  resort  have  been 
made  use  of  for  the  purpose  of  ascertainln«r  its  true 
meaning,  the  court  construing  the  provision  still 
has  doubts  whether  the  legislation  complained  of  is 
an  infraction  of  the  Instrument  the  court  upon  such 
doubts  alone,  is  bound  to  pronounce  in  favor  of  the 
validity  of  the  act  The  court  does  not  in  such  case. 
sustain  the  validity  of  the  act  because  other  persons 
or  courts  have  doubted  its  constitutionality,  bnt  be- 
cause the  court  Itself,  after  usluff  all  the  aids  that  it 
has  a  right  to  use,  in  its  own  mind  acting  for  itself 
and  upon  its  own  responsibility,  is  not  able  to  say 
beyond  a  reasonable  doubt  that  the  act  is  unconsti- 
tutional. The  presumption  is  in  favor  of  the  consti- 
tutionality of  the  act  and  In  a  doubtful  case  that 
presumption  is  sufficient  to  sustain  the  act*' 
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StotatM— Prima  Fade  VaUd.— Any  lesrlBlatiTe  act 
which  does  not  encroach  upon  the  powers  appor- 
tioned to  other  departments  of  the  ffoyemment, 
Iteing  prima  facie  valid,  mnst  be  enforced,  unless  re- 
strictions upon  the  lefflslatlTe  aathorlty  can  he 
pointed  ont  in  the  constitution,  and  the  case  shown 
to  come  within  them.  State  t.  Dent.  26  W.  Va.  19; 
State  ▼.  Swann.  46  W.  Va.  138,  88  S.  E.  Rep.  80;  State 
▼.  McAllister,  88  W.  Va.  486,  18  S.  E.  Rep.  770;  Vir- 
ginia, etc.,  Co.  v.  McClelland,  98  Va.  424,  86  S.  E.  Rep. 
479. 

While  the  legislature  is  governed  by  the  spirit  of 
the  constitution,  the  courts  cannot  declare  an  act 
invalid  unless  its  invalidity  is  placed  beyond  a  rea- 
sonable doubt.  A  reasonable  doubt  must  be  solved 
in  the  favor  of  the  legislative  action,  and  the  act  be 
sustained.  The  court  must  be  guided  by  the  express 
words  of  the  constitution,  and  not  by  its  supposed 
spirit  Whenever  an  act  of  the  legislature  can  be 
so  construed  as  to  avoid  conflict  with  the  consti- 
tution and  give  it  the  force  of  a  law,  such  construc- 
tion will  be  adopted  by  the  courts.  Osbum  v. 
Staley,  5  W.  Va.  86. 

And  where  two  constructions  may  be  given  a  stat- 
ute, one  of  which  is  clearly  within  the  legislative 
power  and  the  other  beyond  it,  the  legislature  will 
be  held  to  have  intended  to  do  that  which  it  had  a 
right  to  do,  and  not  that  which  was  beyond  its 
power.  Martin  v.'South  Salem  Land  Co.,  94  Va.  28, 
96  S.  £.  Rep.  691. 

State  Court  May  Declare  Law  In  Conflict  with  Fed- 
eral Constitution.— A  state  court  has  Jurisdiction  to 
decide  that  a  provision  of  the  state  constitution  is 
in  conflict  with  the  constitution  of  the  United  States. 
Homestead  Cases.  28  Oratt  266. 

(4)  JSff'ect  of  UneoruCUutionalUv, 

(a)  Entire  UncoBstltntlonallty. 

Renders  Statute  Void.— Where  a  law  is  totally  in 
conflict  with  the  constitution  the  law  is  void  in 
entirety,  and  it  is  the  duty  of  the  court  to  so  declare 
it.  Robertson  v.  Preston,  97  Va.  296,  88  S.  E.  Rep. 
618:  Black  v.  Trower,  79  Va.  128;  Trimble  v.  Com., 
96  Va.  818,  82  S.  E.  Rep.  786;  Isaacs  v.  aty  of  Rich- 
mond, 90  Va.  80,  17  S.  E.  Rep.  760;  Hamper  v.  Haw- 
kins, 1  Va.  Cas.  20. 

Unoofistltatlonallty  as  Qround  for  ln|unction.— An 
allegation  in  a  bill  for  an  injunction  that  the  act 
complained  of  is  being  committed  under  an  uncon- 
stitutional statute,  will  not,  of  itself,  confer  Juris- 
diction on  a  court  of  equity  to  grant  the  relief, 
where  the  other  allegations  do  not  make  a  case  for 
such  relief.  Thomas  v.  Rowe,  2  Va.  Dec.  118,  22  S.  E. 
Rep.  167. 

(b)  Partial  UnconstltntloBallty.— Where  a  part  of  an 
act  is  unconstitutional,  that  fact  does  not  authorize 
the  courts  to  declare  the  other  provisions  of  the  act 
void,  unless  they  are  so  connected  in  subject-matter, 
depending  on  each  other,  operating  for  the  same 
purposes,  or  otherwise  so  connected  in  meaning,  that 
It  cannot  be  presumed  that  the  legislature  would 
have  enacted  the  one  without  the  other.  If  the  act 
attempts  to  accomplish  two  or  more  objects,  and  is 
unconstitutional  as  to  one,  it  may  still  be  complete 
in  all  respects  and  valid  as  to  the  other;  but  if  the 
pnrpose  of  the  act  Is  to  accomplish  a  single  object 
only,  and  some  of  its  provisions  are  void,  the  whole 
must  fail,  unless  the  remainder  of  the  act  is  suffi- 
cient to  effect  the  object,  without  the  aid  of  that 
which  is  invalid.  Robertson  v.  Preston.  97  Va.  296, 
38  S.  E.  Rep.  618;  Black  v.  Trower,  79  Va.  128;  Trim- 
ble V.  Com.,  96  Va.  818,  82  S.  E.  Rep.  786;  Pearson  v. 
Supervisors.  91  Va.  822,  21  S.  £.  Rep.  483;  Eckhart  v. 


State,  S  W.  Va.  616.  See,  In  this  connection,  pott^ 
"Rules  Regulating  Enactment  of  Statutes.** 

8.  POWER  OP  EXECUTIVE. 

Pardoning  Power.— The  power  to  reprieve  is  vested 
in  the  governor  by  the  constitution,  in  all  cases  of 
felony  where  the  necessity  therefor  exists.  He  is 
the  sole  Judge  of  such  necessity,  and  his  conclusions 
are  not  reviewable  by  the  courts,  but  are  binding  on 
the  other  departments  of  government  State  v. 
Hawk  (W.  Va.).  84  S.  E.  Rep.  918.  And  the  pardon- 
ing power  is  vested  solely  in  the  executive.  The 
legislature  has  no  power  to  grant  a  pardon  to  a 
person  convicted  of  crime.    Com.  v.  Caton,  4  Call  6. 

Approval  of  Legislative  Acts.— Article  5  of  the  Con- 
stitution of  West  Virginia  provides  that* 'the legis- 
tive,  executive  and  Judicial  departments  shall  be 
separate  and  distinct,  so  that  neither  shall  exercise 
polrers  properly  belonging  to  either  of  the  others; 
nor  shall  any  persons  exercise  the  powers  of  more 
than  one  of  them  at  the  same  time. "  It  follows  from 
this  section  that  the  governor  has  no  legislative 
function,  and  his  approval  of  an  act.  which  is  to  take 
effect  not  at  its  passage  but  after  the  expiration 
of  ninety  days,  relates  back  to  the  date  of  its  pas- 
sage. State  V.  Mounts.  86  W.  Va.  179, 14  S.  E.  Rep. 
407. 

No  Power  to  Remove  Jnstloe  of  Peace.— The  execu- 
tive has  no  power  to  remove  a  Justice  of  the  peace 
from  office;  but  he  may  be  removed  by  the  Judg- 
ment of  a  superior  court  of  law.  Edmiston  v. 
Campbell.  1  Va.  Cas.  16. 

Taking  Care  That  the  Laws  Are  Faithfully  Bzecnted. 
—The  constitutional  provision  that  the  governor 
shall  take  care  that  the  laws  be  faithfully  executed, 
grants  no  power  other  than  that  implied  in  the  im- 
position of  the  duty,  and  this  provision  does  not 
generally,  if  ever,  make  it  the  duty  of  the  governor 
to  execute  the  laws.  But,  as  the  language  implies, 
it  makes  it  his  duty  to  observe  the  manner  in  which 
the  different  officers  of  the  government  exercise 
their  proper  functions  and  execute  the  laws  com- 
mitted to  their  charge.  Shields  v.  Bennett,  8  W.  Va. 
74. 

V.  RULES  RBQULATINO  BNACTMBNT  OP  STATUTES. 

1.  NO  LAW  SHALL  EMBRACE  MORE  THAN  ONE 
OBJECT. 

The  Constltntlooal  ProvUlon.- The  state  constitu- 
tions usually  contain  a  provision  to  the  effect  that 
no  act  passed  by  the  legislature  shall  embrace  more 
than  one  object  which  shall  be  expressed  in  its  title ; 
and  that  no  act  shall  be  amended  or  repealed  with 
reference  to  its  title,  but  the  act  revived  or  the 
section  amended  shall  be  re-enacted  and  published 
at  length.  See  Va.  Const,  art  6,  S  15;  W.  Va.  Const, 
art  6,  S  80:  Lacey  v.  Palmer,  98  Va.  169,  24  S.  E.  Rep. 
990:  Cahoon  v.  Town  of  Iron  Gate,  92  Va.  807,  28  S.  E. 
Rep.  707. 

Rationale  of  Rule.— The  object  of  such  a  provision 
is  to  prevent  the  members  of  the  legislature  from 
being  misled  by  the  title  of  law;  to  prevent  the  use 
of  deceptive  titles  for  vicious  legislation;  to  prevent 
the  practice  of  bringing  together  in  the  one  bill  for 
corrupt  purposes  subjects  diverse  and  dissimilar 
in  their  nature,  and  having  no  necessary  connection 
with  each  other;  and  to  prevent  surprise  or  fraud 
in  legislation  by  means  of  provisions  in  bills  of 
which  the  title  gives  no  intimation.  On  the  other 
hand,  it  is  not  intended  to  obstruct  honest  legis- 
lation, or  to  prevent  the  incorporation  into  a  single 
act  of  the  entire  statutory  law  of  one  general  sub- 
ject   It  was  not  designed  to  embarrass  legislation 
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by  compelling  the  multiplication  of  laws  by  the 
passafire  of  separate  acts  on  a  single  snbject.  It  is 
therefore  to  be  liberally  construed  and  treated,  so 
as  to  uphold  the  law  if  practicable.  Com.  t.  Brown, 
91  Va.  782.  21  S.  E.  Rep.  8S7:  Gaboon  v.  Iron  Gate,  92 
Va.  807,  28  S.  E.  Bep.  767;  Lacey  y.  Palmer,  98  Va. 
150, 24  S.  E.  Rep.  980:  Fidelity,  etc,  Co.  v.  Shenandoah, 
etc.,  R.  Co.,  86  Va.  I,  9  S.  E.  Rep.  759:  Pearson  y. 
Superyisor8.91  Va.82S,  21S.  E.  Rep.  488;  Shields  y. 
Bennett,  8  W.  Va.  74;  Supervisors  v.  McGruder.  84 
Va.  828.  6  S.  E.  Rep.  282. 

When  Rale  Is  Satlsffled.—it  may  be  stated  as  a 
general  rule  that  the  title  of  an  act  will  be  sufficient 
if  the  thinfifs  authorized  to  be  done,  thouirh  of  a 
diverse  nature,  may  be  fairly  regarded  as  in 
furtherance  of  the  object  expressed  in  the  title. 
All  that  is  required  is  that  the  subjects  embraced 
in  the  statute,  but  not  specified  in  the  title,  Ire 
congruous,  and  have  natural  connection  with,  or 
are  germane  to.  the  subject  expressed  in  the  title; 
and  the  constitution  is  to  be  liberally  construed  so 
as  to  uphold  the  law,  if  practicable.  Com.  y.  Brown, 
91  Va.  708,  21  S.  E.  Rep.  887:  Lacey  y.  Palmer,  98  Va. 
150, 24  S.  £.  Rep.  900;  SUte  y.  Mines,  88  W.  Va.  125.  18 
S.  E.  Rep.  470:  State  y.  Brookoyer,  88  W.  Va.  141,  18 
S.  E.  Rep.  476;  McEldowney  y.  Wyatt,  44  W.  Va.  711, 
80  S.  E.Rep.  289;  Fidelity,  etc.,  Co.  y.  Shen.,  etc..  R. 
Co.,  80  Va.  1,  9  S.  E.  Rep.  750;  Com.  y.  Drewry,  15 
Gratt  1;  Anderson  y.  Com.,  IBGratt.  295;  Ijescallett 
y.  Com.,  89  Va.  878.  17  S.  E.  Rep.  540;  Prison  Assoc, 
y.  Ashby,  98  Va.  607, 25  S.  E.  Rep.  898;  Ingles  y.  Straus, 
91  Va.  209.  21  S.  E.  Rep.  49a 

The  title  need  not  be  a  detail  or  index  or  ab- 
stract of  the  contents  of  the  act  The  act  may 
include  numerous  provisions  which  are  reasonably 
indicated  by  the  title.  The  generality  of  the  title  is 
therefore  no  objection  to  it.  so  long  as  it  is  not 
made  a  cover  to  legislation  incongruous  in  itself, 
and  which  by  no  fair  intent  can  be  considered  as 
having  a  necessary  and  proper  connection.  State 
v.  Mines,  88  W.  Va.  126,  18  S.  E.  Rep.  470;  State  v. 
Brookover,  88  W.  Va.  141,  18  S.  E.  Rep.  470.  For 
example,  a  statute,  having  as  its  object  the  sup* 
pression  of  gambling  upon  the  speed  or  endurance 
of  animals,  may  make  unlawful,  and  provide  for 
punishing,  every  device  for  making,  receiving,  for- 
warding or  registering  any  bet  or  wager  upon  the 
speed  or  endurance  of  animals.  Lacey  v.  Palmer, 
98  Va.  159,  24  S.  E.  Rep.  980. 

Illnstratlons  of  the  Rule.— A  statute  entitled  "An 
act  to  prevent  poolselling  and  so  forth,  upon  the 
result  of  any  trials  of  speed  of  any  animals  or 
beasts  taking  place  without  the  limits  of  the  com- 
monwealth," and  which  makes  It  unlawful  for  any 
person,  association  or  corporation,  by  any  means 
or  device,  to  make  any  bet  or  wager,  or  to  receive, 
record,  register  or  forward,  purport  or  pretend  to 
forward,  any  money,  thing  or  consideration  of 
value  to  be  bet  or  wagered  upon  the  result  of  any 
trials  of  speed,  power  of  endurance,  or  skill  of  ani- 
mals which  is  to  take  place  beyond  the  common- 
wealth, conflicts  with  this  provision  as  it  prohibits 
acts  which  are  not  included  in  the  term  **poolsell- 
ing."    Lacey  v.  Palmer,  98  Va.  160. 24  S.  E.  Rep.  980. 

And  where  the  object  of  a  statute  as  expressed  in 
its  title  is  to  secure  the  wages  of  certain  employees 
of  railway  and  other  corporations,  and  it  contains 
a  provision  securing  liens  to  persons  furnishing 
iron,  fuel,  and  other  supplies,  such  provision  is  not 
within  the  object  of  the  act  as  stated  in  the  title, 
and  is  therefore  inoperative.  Fidelity,  etc.,  Co.  v. 
Shen.,  etc.,  R.  Co.,  86  Va.  1,  9  S.  E.  Rep.  759. 


But  an  act,  the  title  of  which  is  '*An  act  to  provide 
a  new  charter  for  the  Iron  Belt  Building  and  Loan 
Association,"  Is  not  unconstitutional  on  tlie  ground 
that  its  title  embraces  more  than  one  object,  or  that 
the  title  is  broader  than  the  act  in  so  far  as  It  vali- 
dates legal  contracts  previously  made  by  the  associ- 
ation. This  provision  is  germane  to  the  title,  and 
in  furtherance  of  the  object  expressed  therein. 
Bosang  v.  Iron  Belt  etc..  Assoc,  90  Va.  119,  80  S.  E. 
Rep.  440. 

The  title  to  an  act  which  imposes  a  tax  snlDciently 
defines  the  object  to  which  the  tax  is  to  be  applied 
when  it  declares  it  to  be  "to  obtain  revenue."  Com. 
v.  Brown,  91  Va.  702.  21  S.  E.  Rep.  867. 

And  where  an  appropriation  is  mentioned  in  the 
title  as  the  object  of  the  act  this  is  sufficient  to  ans- 
tain  the  validity  of  the  provision  indicating  an 
officer  on  whose  requisition  the  appropriation  sliall 
be  made.    Shields  v.  Bennett  8  W.  Va.  74. 

Effect  Where  Statute  Indades  Sevenl  nattan.— If 
the  title  is  so  framed  as  to  include  only  certain  mat- 
ters, the  other  legislation  beyond  the  matters 
named  is  inoperative,  although  it  might  with  pro- 
priety have  been  embraced  in  the  same  act  with 
the  matters  indicated  by  the  tlUe,  if  the  title  had 
been  more  comprehensive.  Supervisors  v.  Alexan- 
dria, 95  Va.  409,  28  S.  E.  Rep.  882;  Martin  v.  So.  Sa- 
lem Land  Co.,  94  Va.  28,  20  S.  E.  Rep.  501;  Cahoon  v. 
Town  of  Iron  Gate,  92  Va.  807,  28  S.  E.  Rep.  787;  Fi- 
delity, etc.,  Co.  V.  Shen.  R.  Co.,  80  Va.  1.  9  S.  E.  759: 
Shields  v.  Bennett,  8  W.  Va.  74.  This  rule,  how- 
ever, does  not  operate  to  make  a  statute  wholly 
void  when  any  part  of  the  act  Is  Indicated  by  the 
title,  and  such  part  is  capable  of  being  separated 
from  the  part  not  so  Indicated,  and  Is  left  com- 
plete in  itself,  and  capable  of  being  executed  as 
the  will  of  the  legislature.  Bd.  of  Supervlaors  v. 
McGruder,  84  Va.  828.  0  S.  E.  Rep.  282:  Shields  v. 
Bennett  8  W.  Va.  74.  See  anU,  "Effect  of  Unconsti- 
tutionality." 

The  Rule  as  Applied  to  Amendatoiy  Acts.— The  rule 
as  to  the  title  and  matters  of  an  original  act  applies 
to  an  amendatory  act  If  the  title  of  the  first  act 
is  broad  enough  to  cover  the  matters  embraced  by 
the  amendatory  act  it  is  unnecessary  to  euQulre 
whether  the  title  of  the  amendatory  act  would  it- 
self be  sufficient,  for,  if  the  title  of  the  first  act  ia 
broad  enough  to  have  covered  the  new  matters  of 
the  amendatory  act  it  is  enough.  Roby  v.  Shep- 
pard,  42  W.  Va.  286,  26  S.  E.  Rep.  278;  Bridges  v.  Shall- 
cross,  6  W.  Va.  502;  State  v.  Mines,  88  W.  Va.  125. 18  S. 
E.  Rep.  470;  State  v.  Brookover,  88  W.  Va.  141.  18  S. 
E.  Rep.  470;  Com.  v.  Brown,  91  Va.  708,  21  S.  E.  Repi 
867. 

Hence,  an  amendatory  act  which  merely  contin- 
ues a  tax,  which  has  been  imposed  by  a  prevloiia 
act  is  valid  though  the  amendatory  act  does  not 
state  the  object  to  which  the  tax  is  to  be  applied. 
Com.  V.  Brown,  91  Va.  702,  21  S.  E.  Rep.  957. 

Amendlog  the  Code.>-Where  an  act  of  assembly 
has  been  incorporated  in  the  Code,  this  act  may  be 
amended,  re-enacted  or  repealed  by  an  act  which 
simply  refers  to  the  number  of  its  section.  Com.  v. 
Brown,  91  Va.  702,  81  S.  E.  Rep.  867. 

Amendment  by  ImpUcatlon.— Statutes  which  amend 
each  other  by  im,plication  are  not  within  the  pro- 
visions of  this  clause,  and  it  is  not  essential  that 
they  even  refer  to  the  acts  or  section  which,  by  im- 
plication, they  amend.  State  v.  Cain,  8  W.  Va.  710: 
Roby  v.  Sheppard,  42  W.  Va.  288. 20  S.  £.  Rep.  298l 

When  Title  U  Restricted.— The  title  to  an  act  may 
be  so  restricted  as  to  exclude  matters  indicated  in 
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tlie  title.  In  sucli  case,  tlie  matter  excluded  by  the 
restrictive  words  of  the  title  cannot  he  Inserted  in 
the  body  of  the  statute  without  maklnff  it  void. 
Fidelity,  etc.,  Co.  v.  Shen.,  etc,  R.  Ck)..  86  Va.  1,  0  S. 
E.  Rep.  750. 

Brnployment  of  *'Afid  So  Forth"  to  Bnhirs«  Title.— 
The  nse  of  the  term,  "and  so  forth'*  cannot  enlarge 
the  meaning  of  other  words  employed  in  the  title  of 
an  act  nor  supply  any  omission  therein.  Lacey  r. 
Palmer,  08  Va.  160,  84  S.  E.  Rep.  080. 

Rale  of  Constmctlon.— Generally,  the  lanffua^e  of 
title  should  be  construed  in  its  most  comprehensive 
and  liberal  sense  favorable  to  the  validity  of  the 
act,  so  as  to  brinff  the  contents  of  the  act  within 
the  title:  and  only  when  it  is  very  manifest  that  the 
contents  of  the  act  is  not  within  the  title,  should  the 
act.  or  any  part  of  it,  be  deemed  invalid.  State  v. 
Mines,  88  W.  Va.  185,  18  S.  E.  Rep.  470;  State  v.  Brook- 
over,  88  W.  Va.  141.  18  S.  E.  Rep.  476;  Shields  v. 
Bennett.  8  W.  Va.  74. 

8.  R£CX)RDINa  VOTE  ON  JOURNAL  OP  HOUSE. 
—Every  resolution  requires  the  consent  of  both 
houses,  and  if  the  constitution  provides  that,  upon 
the  passag-e  of  an  act,  the  vote  shall  be  determined 
by  ayes  and  noes,  and  the  names  of  the  persons 
votlnff  shall  be  entered  on  the  Journals  of  the  respec- 
tive houses,  this  provision  must  be  strictly  complied 
with,  and  if  the  vote  is  not  taken  in  the  manner 
provided,  the  act  Is  of  no  force.  Lambert  v.  Smith, 
08  Va.  268,  38  S.  E.  Rep.  088;  Christian  v.  Taylor.  06 
Va.  508,  81  S.  E.  Rep.  004;  Field  v.  Auditor.  88  Va.  888, 
8  S.  E.  Rep.  707. 

And  where  the  constitution  prescribes  the  precise 
manner  in  which  bills  shall  be  passed  and  requires 
that  the  journal  shall  show  that  these  provisions 
have  been  complied  with,  the  court  may  look  behind 
the  act  to  the  lefirislative  records  and  if  these  fail  to 
comply  with  the  constitution,  as  to  the  bill  in  ques- 
tion, the  act  cannot  be  sustained.  Osburn  v.  Staley, 
5W.  Va.  85.  13  Am.  Rep.  640.  But  the  legislative 
records  are  conclusively  presumed  to  be  true,  and 
evidence  to  contradict  or  vary  them  is  inadmissi- 
ble.   Wise  V.  Bigffer,  70  Va.  200. 

VI.  CONSTITUTIONAL  OUARANTIBS. 

1.  TRIAL  BY  JURY  IN  CIVIL  CASES. 

Not  Applicable  to  Eqnity  Causes.— The  provision  in 
any  constitution,  whether  state  or  federal,  which 
guarantees  the  right  of  trial  by  jury,  must  be  read 
in  the  light  of  the  circumstances  under  which  it 
was  adopted.  Unless  the  right  of  trial  by  jury 
existed  at  the  time  of  its  adoption,  in  the  particular 
case,  it  cannot  be  contended  that  such  a  right  was 
to  be  given  by  the  constitution,  unless  it  expressly 
so  provides  or  is  necessarily  implied.  Pillow  v. 
Southwest,  etc..  Imp.  Co..  08  Va.  144,  88  S.  E.  Rep.  38; 
Cecil  V.  Clark,  44  W.  Va.  660.  80  S.  E.  Rep.  216;  N.  Y., 
etc.,  Ins.  Co.  v.  Davis,  04  Va.  427,  26  S.  E.  Rep.  041. 

Bxtensioii  of  Equity  Jurisdiction.- In  matters  of 
such  nature  as  give  a  right  to  jury  trial  under  the 
constitution,  the  legislature  cannot  extend  equity 
Jurisdiction  over  them  and  deprive  the  parties 
of  the  trial  by  jury  against  their  will.  But  where  at 
the  time  of  the  adoption  of  the  constitution,  equity 
exercised  jurisdiction  over  certain  matters,  the 
clause  of  the  constitution  guarantying  jury  trial 
does  not  relate  to  such  matters  or  deprive  equity 
of  jurisdiction  therein  to  act  without  a  jury.  Cecil 
V.  Clark,  44  W.  Va.  660,  80  S.  E.  Rep.  216;  Pillow  v.  S. 
W.  Va.  Imp.  Co.,  02  Va.  144,  88  S.  E.  Rep.  82;  N.  Y., 
etc.,  Ins.  Co.  v.  Davis,  04  Va.  427.  26  S.  E.  Rep.  041. 

But  it  has  been  held  that  the  constitutional  provi* 


slon  that  "in  suits  at  common  law  the  right  to 
trial  by  Jury,  If  required  by  either  party,  shall  be 
preserved'*  does  not  prevent  the  legislature  from 
passing  a  statute  giving  a  court  of  equity  juris- 
diction of  a  case.  McKinsey  v.  Squires,  82  W.  Va.  41, 
0  S.  E.  Rep.  66. 

Where  Jury  Trial  Is  Optional.— Where  the  parties 
may  have  a  jury  trial  if  they  so  desire,  this  is  a  suf- 
ficient compliance  with  the  constitutional  provision 
that  a  person  shall  not  be  deprived  of  a  right  of 
trial  by  jury.  McKinsey  v.  Squires,  88  W.  Va.  41,  0 
S.  E.  Rep.  56. 

Nonsuit.— The  court  may  deprive  a  party  of  his 
right  to  trial  by  jury,  by  ordering  a  nonsuit  but  the 
plaintiff  may  refuse  to  suffer  a  nonsuit,  and  thus 
leave  the  whole  to  the  jury.  Ross  v.  GlU,  l  Wash. 
87:  Thweat  v.  Finch,  1  Wash.  210.  See  monographic 
note  on  "Juries*'  appended  to  Chahoon  v.  Com.,  20 
Oratt  788. 

2.  RIGHTS  OP  ACCUSED  IN  CRIMINAL  CASES. 

a.  JUBT  TBIAIi. 

(2)  When  Rule  Applicable. 

Distinction  between  Trials  1q  State  and  Federal 
Courts.— The  provision  of  the  United  States  consti- 
tution declaring  that  the  trial  of  all  crimes,  except 
in  case  of  impeachment,  shall  be  by  jury,  only  ap- 
plies to  trials  held  under  the  authority  of  the  gov- 
ernment of  the  United  States,  and  makes  the  jury 
an  indispensable  requisite  of  the  trial  of  a  person 
accused  of  crimes  In  the  courts  of  that  government. 
But  the  articles  of  the  Virginia  and  West  Virginia 
constitutions  which  provide  that  a  man  has  a  right 
to  a  speedy  trial  by  an  Impartial  jury  means  that 
he  has  a  legal  claim  to  a  trial  by  jury— that  a  jury 
trial  is  his  privilege.  But  the  presence  of  a  jury  is 
not  made  a  Jurisdictional  fact,  without  which  a 
court  is  not  duly  organized  for  the  trial  of  crimi- 
nals as  is  the  case  in  all  of  the  United  States 
courts  Brown  v.  Epps,  01  Va.  726,  21  S.  E.  Rep.  110; 
McKinsey  v.  Squires.  82  W.  Va.  41,  0  S.  E.  Rep.  66. 

Not  Applicable  to  Contempt  Cases.— The  power  of 
courts  to  punish  for  contempt  is  Inherent,  and  a 
statute  providing  for  a  jury  trial  in  case  of  con- 
tempts is  unconstitutional.  Carter  v.  Com.,  06  Va. 
701,  82  S.  E.  Rep.  780;  Com.  v.  Deskins,  4  Iicigh  685; 
Wells  V.  Com.,  21  Gratt  600;  State  v.  Frew,  %i  W.  Va. 
416.    See  also,  Dandridge's  Case,  2  Va.  Cas.  406. 

Misdemeanor  Cases.— And  the  constitutional  right 
to  trial  by  jury  does  not  extend  to  a  warrant  before 
a  justice  for  Sabbath  breaking  where  the  fine  which 
can  be  imposed  is  only  two  dollars.  Ex  parte  Marx, 
86  Va.  40,  0  S.  E.  Rep.  476.  See  also.  State  v.  Griggs, 
84  W.  Va.  78,  11  S.  E.  Rep.  741. 

Where  Jury  Trial  Hay  Be  Had  In  Appellate  Court— 
Thougb  a  charge  or  matter  in  the  municipal  or 
justice's  court  be  one  in  respect  of  which  a  party  is 
entitled  by  the  bill  of  rights  to  a  trial  by  jury,  yet  If 
by  an  appeal  clogged  by  no  unreasonable  restric- 
tion, he  can  have  such  a  trial  as  a  matter  of  right 
In  the  appellate  court,  this  is  sufiQclent  and  his  con- 
stitutional right  to  trial  by  jury  is  not  invaded  by 
the  summary  proceeding  in  the  first  instance. 
Brown  v.  Epps,  01  Va.  726,  81  S.  E.  Rep.  110.  overrul- 
ing Miller  V.  Com.,  88  Va.  618, 14  S.  E.  Rep.  161;  Jelly 
V.  Dils,  27  W.  Va.  867;  MoundsviUe  v.  Fountain,  87  W. 
Va.  188;  Beasley  v.  Town  of  Beckley.  28  W.  Va.  81. 

Qrand  Juries.— The  provision  in  the  United  States 
constitution  that  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime  unless*on 
a  presentment  or  indictment  of  the  grand  jury, 
does  not  provide  for  the  number  of  persons  to  con- 
stitute the  grand  jury,  but  leaves  the  construction 
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of  flrrand  juries  to  the  state.  A  state  may  compose 
a  grajxd  Jury  la  her  courts  as  shall  he  provided  hy 
law,  and  If  the  law  provides  for  a  ^rand  jury  of 
seven,  or  any  other  nnmher,  an  indictment  hy  such 
nnmher  Is  due  process  of  law.  Haasenfinck  v.  Com., 
86  Va.  7(8. 8  S.  E.  Rep.  688. 

(3)  Waiver  of  MiofU. 

Right  May  Be  Waived  In  flisdemeaiior  CMas.— The 
legislature  may  provide  for  the  trial  of  misdemeanor 
hy  the  court  in  lieu  of  a  Jury  with  the  consent  of  a 
defendant.  And  where  the  record  shows,  "that 
neither  party  required  a  jury,  and  the  court  Is  sub- 
stituted in  lieu  of  a  jury  to  try  the  case,"  and  the 
case  is  tried  hy  the  court,  this  is  consent  entered  of 
record  and  the  trial  is  valid.  King  v.  Burdett,  12 
W.  Va.  088;  State  v.  Ori^ffs,  84  W.  Va.  78, 11  S.  E.  Rep. 
740;  State  v.  OottrlU,  81  W.  Va.  102,  0  S.  B.  Rep.  428: 
SUte  V.  Denoon,  84  W.  Va.  189,  11  S.  £.  Rep.  1008. 

Waiver  of  Objection  to  Composltloa  of  Jury  .—Where 
the  constitutional  provision  of  a  state  is  that  a  party 
shall  he  tried  by  a  jury  of  twelve  men,  a  trial  by  a 
jury  composed  of  thirteen  men  is  erroneous,  and 
their  verdict  should  be  set  aside.  But  a  verdict 
rendered  by  eleven.  Instead  of  twelve  jurors,  Is 
valid,  where  it  appears  that  the  parties  consented 
In  open  court  to  a  trial  by  eleven.  Roach  v.  Blakey, 
89  Va.  707. 17  S.  £.  Rep.  288;  State  v.  Hudklns,  85  W. 
Va.  247, 18  S.  £.  Rep.  807. 

Effect  of  Waiver.— The  constitutionality  of  a  statute 
providing  for  depositing  jury  fees  before  a  jury  can 
be  had,  cannot  be  raised  in  a  case  where  a  jury  was 
waived.  Rutter  v.  Sullivan,  25  W.  Va.  427.  See  gen- 
erally, monographic  note  on  "Juries"  appended  to 
Chahoon  v.  Com.,  20  Oratt  788. 

b.  Spssdt  Trial. 

Meuilnff  of  "Speedy**  Trial.— A  "speedy"  trial  is 
guaranteed  by  the  constitution  .to  all  persons 
accused  of  felony.  What  is  meant  by  the  "speedy 
trial"  guaranteed  by  the  constitution,  and  what  is 
the  delay  in  the  trial  of  one  charired  with  felony 
that  shall  forever  discharge  him  from  prosecution, 
has  been  construed  and  interpreted  by  the  legisla- 
ture of  Vlrffinia  in  the  enactment  of  a  statute,  that 
"every  person  against  whom  an  Indictment  is  found 
charging-  a  felony,  and  held  In  any  court  for  trial, 
shall  be  forever  discharg-ed  from  prosecution  for 
the  offence,  if  there  be  three  regnlar  terms  of  the 
circuit,  or  four  of  the  county,  corporation,  or  Hus- 
tings court,  in  which  the  case  is  pending,  after  he  Is 
so  held  without  a  trial,"  unless  the  failure  to  try  is 
due  to  certain  causes  mentioned  in  the  statute. 
Benton  v.  Com.,  91  Va.  782,  21 S.  E.  Rep.  495;  Nicholas 
V.  Com.,  91  Va.  741,  21  S.  £.  Rep.  864;  Adcock  v.  Com., 
8  Gratt.  061;  Benton  v.  Com.,  90  Va.  828,  18  S.  £.  Rep. 
282;  Com.  v.  Cawood.  2  Va.  Cas.  527;  Brown  v.  Epps, 
dl  Va.  726.  21  S.  E.  Rep.  119. 

What  Is  Not  a  Denial  of  a  Speedy  Trial.— But  the 
fact  that  one  term  of  the  county  court  has  passed 
without  an  order  in  the  case  is  not  a  denial  of  a 
speedy  trial.  Nicholas  v.  Com.,  91  Va.  741,  21  S.  £. 
Rep.  864 :  Benton  v.  Com.,  90  Va.  741,  21  S.  £.  Rep. 
864  ;  Benton  v.  Com.,  90  Va.  828, 18  S.  £.  Rep.  282.  And 
a  prisoner  is  not  entitled  to  be  discharged  from 
prosecution  for  an  offence  merely  because  anew 
trial  has  been  granted  him  on  the  ground  that  his 
case  has  been  erroneously  continued  atone  term  of 
the  county  court  on  the  motion  of  the  common- 
wealth, ag-alnst  his  protest.  Benton  v.  Com.,  91  Va. 
782,  21  S.  £.  Rep.  495.  See  also,  Benton  v.  Com.,  90 
Va.  828,  18  S.  E.  Rep.  282. 

c.  To  Be  Pbesbnt  at  TbiaI/. 

In  What  Caaes  Prisoner  Moat  Be  Present.— In  felony 


cases  the  accused  must  be  present  throncrhout  all 
the  proceedings,  and  that  fact  must  appear  from  the 
record.  Hooker  v.  Com..  18  Oratt  768 ;  State  v. 
Conkle,  16  W.  Va.  747  ;  State  v.  Sutfln,  22  W.  Va.  T7» ; 
State  V.  Greer,  22  W.  Va.  811 ;  Shelton  v.  Com..  89 
Va.  458, 16  S.  £.  Rep.  865:  Coleman  v.  Com.,  90  Va. 
685, 19  S.  £.  Rep.  161;  Younffer  v.  State,  3  W.  Va.  W9: 
Jackson  v.  Com.,  19  Gratt  666;  State  v.  Strauder.  8 
W.  Va.  091 ;  Snodffrass  v.  Com.,  89  Va.  668. 17  S.  E. 
Rep.  288  ;  Bond  v.  Com.,  88  Va.  565,  8  S.  E.  Rep.  148; 
Lawrence  v.  Com.,  80  Gratt  851;  Boswell  v.  Com.,  20 
Gratt  885;  State  v.  Allen,  45  W.  Va.  65. 80  S.  E.  Rep. 
209 :  SUte  v.  Parsons,  89  W.  Va.  464, 19  S.  E.  Rep.  876 ; 
GilUgran  V.  Com..  99  Va.  816,  87  S.  E.  Rep.  902;  Sperry 
V.  Com.,  9  Leiffh  628. 

Does  Not  Apply  to  IWIsdemeonor  Cases.- In  Virginia 
the  verdict  of  gnilty  ut>on  an  indictment  for  a  mis- 
demeanor may  be  rendered  in  the  absence  of  the 
accused,  even  though  the  penalty  is  imprisonment 
n.  S.  V.  Shepherd,  1  Huffhes  (U.  S.)  SSO ;  Price  v. 
Com.,  88 Gratt  819,  86  Am.  Rep.  797;  Shiflett  v.  Oom., 
90  Va.  886. 18  S.  E.  Rep.  888. 

At  What  Time  Prisoner  Most  Be  Present.— Upon  a 
trial  for  felony  it  is  the  right  of  the  prisoner  to  be 
present  from  the  arraignment  to  the  verdict:  and 
this  rig-h  t  cannot  be  waived  by  him.  And  if  the  evi- 
dence of  a  witness  on  the  trial,  which  has  been 
reduced  to  writing,  or  any  part  of  it  is  read  to  the 
jury  in  the  absence  of  the  prisoner.  It  Is  error  for 
which  the  verdict  will  be  set  aside.  Jackson  v. 
Com.,  19  Gratt  660;  Sperry  v.  Com..  9  I^eiffh  888;  Gil- 
llffan  V.  Com.,  99  Va.  816,  87  S.  E.  Rep.  982.  But  after 
the  prisoner  has  been  sentenced,  and  has  been 
carried  to  jail,  it  is  no  error  to  h^r  the  statemenu 
of  his  counsel  that  he  has  no  bill  of  exceptions  to 
offer.    GlUiran  v.  Com.,  90  Va.  816.  87  S.  E.  Rep.  962l 

But  the  statute  (Va.  Code,  ch.  208,  1 8),  which  pro- 
vides that  a  person  tried  for  felony  shall  be  person- 
ally present  during-  the  trial,  does  not  apply  before 
his  arraiffument  and  therefore  before  arraiffnment 
an  order  may  be  made  in  his  absence.  Boswell  v. 
Com..  20  Gratt  860  ;  Klbler  v.  Com.,  94  Va.  804,  28  S. 
E.  Rep.  858  ;  Anderson  v.  Com..  84  Va.  77, 8  S.  E.  Rep. 
808. 

Presence  Inferred  from  Record.— The  presence  of 
the  accused  must  appear  from  the  record,  and  no 
presumption  that  all  things  were  rightly  done  by 
the  trial  court  will  supply  the  omission.  This 
rule  is  satisfied,  however,  when  the  record  shows 
the  presence  of  the  prisoner  and  declares  that  the 
jury  "retired  to  their  room  to  consider  of  their 
verdict  *  *  *  whereupon  the  prisoner,  by  hia 
counsel,  moved  the  court  not  to  proceed  to  judg- 
ment upon  the  verdict  aforesaid"  but  to  set  it 
aside  as  contrary  to  the  law  and  evidence.  Gllll- 
ran  V.  Com.,  99  Va.  816.  87  S.  £.  Rep.  96S.  See  also, 
Lawrence  v.  Com.,  80  Gratt  845;  Benton  v.  Com..  91 
Va.  794,  21  S.  E.  Rep.  496;  Cluverius  v.  Com.,  81  Va. 
848;  Com.  v.  Cross,  44  W.  Va.  815,  29  S.  E.  Rep.  6S7; 
Sperry  v.  Com.,  9  Leiffh  622. 

Where  at  the  end  of  the  record  of  the  proceedings 
of  the  court  on  the  day  of  the  conviction  of  the 
prisoner,  it  is  stated  "and  thereupon  the  accused 
was  remanded  to  jail,"  this  is  conclusive  that  he 
had  been  personally  present  during  all  of  the  pro- 
ceediufifs  had  that  day.  Cluverius  v.  Com.,  81  Va. 
787;  Lawrence  v.  Com.,  80  Gratt  861. 

But  an  entry  upon  the  record,  "This  case  was 
continued  for  the  defendant"  does  not  show  that 
he  was  personally  present  as  it  is  a  settled  prin- 
ciple that  the  presumption  that  a  court  of  general 
jurisdiction  acts  rightly  cannot  supply  an  essential 
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paxt  of  the  record.  Shelton  v.  Com..  80  Va.  460, 16  S. 
£.  Rep.  90S. 

And  upon  a  recital  in  the  record  that  the  defend- 
ant appeared  by  attorney,  it  will  not  be  presumed 
that  he  was  personally  present.  Sperry  ▼.  Oom.,  0 
Leiffh  023. 

ContiniMiiGe  and  Amendmeiit  May  Be  Made  In  Alweiice 
•f  Aocnsed.— Where  the  prisoner  is  not  prejudiced, 
it  is  not  error  to  continue  an  indictment  against 
him  for  a  felony  in  his  absence.  0*Boyle  ▼.  Com. 
(Va.  1901),  7  Va.  Law  Reff.  091.  And  the  court  may 
amend  the  Judgment,  durinff  the  same  term  in 
which  it  was  rendered,  in  the  absence  of  the 
accused.    Price  v.  Ck>m.,  88  Oratt.  819. 

d.  To  Bm  OoNTROirnBD  with  Acxsussbs. 
Reading    Pomer  Testimony  of  Absent    Witness.— 

Both  state  and  federal  constitutions  provide  that 
in  all  capital  or  criminal  prosecutions  a  man  has  a 
riffht  to  be  confronted  with  his  accusers  and  wit- 
nesses. Under  this  clause  it  is  held  in  Virginia  that 
the  fact  that  the  accused  was  confronted  with  his 
accusers  at  a  former  trial,  at  which  their  testimony 
was  written  down,  is  not  sufficient  to  allow  this 
testimony  to  be  read  in  evidence  on  a  second  trial 
where  the  witnesses  are  absent  from  the  common- 
wealth at  the  date  of  the  second  trial.  Finn  v.  Com.. 
5  Rand.  710;  Crite  v.  Com.,  1  Va.  Dec.  438:  U.  S.  v. 
AngeU,  11  Fed.  84. 

Reading  Testimony  Where  Witness  Has  Died  Since 
First  Trial.— While  the  rule  above  laid  down  may 
be  the  true  one  where  the  witness  is  absent  from 
the  commonwealth  at  the  date  of  the  second  trial, 
the  supreme  court  of  the  United  States  has  held  that 
where  the  witness  has  died  since  the  first  trial  his 
testimony  given  at  that  trial  may  be  read  in  evi- 
dence at  the  second  trial.  Mattoz  v.  U.  S.,  156 
U.  S.  837.  This  view  is  based  upon  the  ground 
that  the  substance  of  the  constitutional  protection 
is  preserved  to  the  prisoner  in  the  advantage  he  has 
once  had  of  seeing  the  witnesses  face  to  face,  and  of 
subjecting  them  to  the  ordeal  of  a  cross-examina- 
tion. No  case  has  arisen  in  Virginia  where  the 
vritness  was  dead  at  the  date  of  the  second  trial. 

In  U.  S.  V.  Angell,  11  Fed.  48,  the  court  said:  "The 
fair  meaning  of  the  constitution  is  that  wherever 
and  whenever  he  [the  accused]  is  put  on  his  final 
trial  he  shall  be  confronted  with  the  witnesses 
against  him,  if  they  are  alive.*' 

Rule  Does  Not  Apply  to  Misdemeanor  Cases  Where 
Accused  Has  Been  Summoned.— Where  a  person  has 
been  duly  summoned  to  answer  a  prosecution  for 
a  misdemeanor  and  fails  to  be  present,  proceeding 
In  his  absence  with  the  trial  and  sentencing  him  to 
imprisonment,  is  no  violation  of  this  constitutional 
provision  as  he  will  be  deemed,  in  such  case,  to 
liave  waived  the  benefit  of  the  provision.  Shiflett  v. 
Com.,  90  Va.  886, 18  S.  £.  Rep.  888. 

Application  Limited  to  Criminal  Cases.— In  civil 
cases  this  provision  has  no  application,  as  the  con- 
stitution expressly  limits  it  to  capital  or  criminal 
prosecutions.  Va.  Const,  art.  1,  sec.  10;  fHnn  v. 
Com.,  5  Rand.  710;  Caton  v.  Lenox,  5  Rand.  81;  Car- 
rico  V.  W.  Va.,  etc.,  R.  Co.,  80  W.  Va.  86. 19  S.  E.  Rep. 
671.  In  this  connection,  see  foot-not^  to  Brogy  v. 
Com.,  10  Gratt  788. 

e.  To  BmraiTT  or  Counssl.— The  constitutions  of 
the  states  usually  contain  a  provision  that  the 
accused  in  felony  cases  shall  be  entitled  to  the 
benefit  of  counseL  The  constitution  of  Virginia, 
however,  contains  no  such  provision.  But  In  Vir- 
ginia it  is  held  that  argument  by  counsel  cannot  be 
prohibited  in  a  criminal  case,  however  plain  the 


case.  Word  v.  Com.,  8  Leigh  748;  Early  v.  Com..  86 
Va.  921, 11  S.  E.  Rep.  796;  Jones  v.  Com.,  87  Va.  68,  13 
S.  E.  Rep.  296:  Barnes  v.  Com.,  98  Va.  794, 28  S.  E.  Rep. 
784.  In  West  Virginia  the  benefit  of  counsel  is 
guaranteed  to  accused  by  sec.  14,  art.  8  of  the  con- 
stitution. 

f.  THB  PBTVUiVQK  OF  SiLBNCK. 

To  What  Cases  the  PrtvUege  Is  Applicable.— Another 
right  guaranteed  by  both  state  and  federal  consti- 
tutions, is  that  no  person  shall  be  compelled  In 
any  criminal  case  to  be  a  witness  against  himself. 
This  constitutional  provision,  however,  is  not  limited 
to  those  cases  where  witnesses  are  called  so  testify 
in  criminal  prosecutions  against  themselves.  But 
the  privilege  is  as  broad  as  the  mischief  against 
which  it  seeks  to  guard,  and  insures  that  a  person 
shall  not  be  compelled,  when  acting  as  a  witness  in 
any  investigation,  to  give  testimony  which  may  tend 
to  show  that  he  himself  hds  committed  a  crime.  Cul- 
len  V.  Com.,  24  Oratt.  684;  Kendrlck  v.  Com.,  78  Va. 
490;  Murphy  v.  Com.,  88  Gratt.  960;  Temple  v.  Com., 
75  Va.  892. 

Examination  of  i>risoner*s  Oarmonts  Does  Not  Vio- 
late the  Rule.- While  the  defendant  in  a  criminal 
case  cannot  be  compelled  to  criminate  himself  by 
acts  or  words,  by  the  better  doctrine  he.  or  his  gar- 
ments, may  be  examined  for  evidence  of  the  crime. 
Thus,  In  State  v.  Baker,  88  W.  Va.  819,  10  S.  E.  Rep. 
630.  the  trousers  of  the  accused,  which  had  been  de- 
livered to  the  sheriff  by  the  prisoner  without  ob- 
jection, were  examined  and  found  to  contain  blood 
stains.  This  was  held  admissible  in  evidence  upon 
a  trial  for  murder. 

Testifying  before  Grand  Jury  Not  a  Waiver  of  Privl- 
lege.->The  privilege  of  silence  is  not  waived  by  the 
witness  by  testlfjring  before  the  coroner,  or  grand 
Jury,  even  though  the  crime  is  established  and  the 
indictment  found  solely  on  his  testimony,  and  he 
may  still  decline  to  testify  on  the  trial  of  the  party 
indicted.  Temple  V.  Com.,  75  Va.  892;  CuUenv.Com., 
24  Gratt  624. 

Abridgment  of  Privilege— Indemnity  against  Prosecn- 
tion.— This  constitutional  privilege  of  silence  cannot 
be  taken  away  by  statute,  unless  absolute  indem- 
nity is  provided,  and  nothing  short  of  complete  am- 
nesty to  the  witness,  an  absolute  wiping  out  of  the 
offences  as  to  him  so  that  he  can  no  longer  be  prose- 
cuted therefor,  will  furnish  that  Indemnity.  But  if 
he  is  thus  fully  protected  by  statute,  he  may  be  com- 
pelled to  answer,  though  his  testimony  may  show 
that  he  has  committed  a  crime.  This  Indemnity, 
however,  must  be  positively  guaranteed  to  him  by 
statute,  and  an  offer  of  indemnity  by  the  court  or 
prosecuting  attorney  is  not  sufllclent.  Kendrlck  v. 
Com.,  78  Va.  490;  CuUen  v.  Com.,  24  Gratt  624;  Tem- 
ple V.  Com.,  75  Va.  892;  Murphy  v.  Com.,  28  Gratt  960. 

g.  ExxMPnoN  FROM  Bkcno  Put  Twigs  or  Jbop- 
ABDT.— The  constitution  of  the  United  States  pro- 
vides that  no  person  shall  be  subject,  for  the  same 
offence,  to  be  twice  put  in  jeopardy  of  life  or  limb. 
This  provision  being  one  of  the  first  eight  amend- 
ments only  applies  to  proceedings  in  the  courts  of 
the  United  States.  Most  of  the  state  constitutions 
contain  a  similar  clause,  but  the  constitution  of  Vir- 
ginia contains  no  such  provision.  The  common-law 
maxim,  however,  on  which  this  provision  is  founded, 
does  exist  in  Virginia  and  goes  even  further  than 
that  provision.  For  while  that  is  confined  in  terms 
to  cases  Involving  life  or  limb  the  maxim  extends  to 
all  criminal  cases.  Jones  v.  Com.,  20  Gratt  848;  W. 
Va.  Const.,  art  8,  sec  5.  For  a  full  discussion  of 
this  subject,  see  monographic  not€  on  "Autrefois, 
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Acquit  and  Conrict"  appended  to  Paye  ▼.  Oom.,  28 
Gratt.  948. 

h.  EZBMPTION  TBOM  CBUBL  AND  UNUSUAIi  PURIBH- 
MXNTS. 

Whlpplag  P<Mt  Not  •  Cruel  Panishment.— A  statute 
which  directs  that  a  person  convicted  of  a  crime 
shall  be  Imprisoned  for  a  time  not  less  than  one,  nor 
more  than  six  months,  and  may  receive  stripes,  at 
the  discretion  of  the  court,  to  be  inflicted  at  one 
time,  or  at  difiTerent  times,  provided  the  same  does 
not  exceed  thirty-nine  at  any  one  time,  is  not  within 
the  constitutional  inhibition  against  cruel  and  unu- 
sual punishments.  Com.  v.  Wyatt,  6  Rand.  008.  See 
also.  Aldrldffe  v.  Com.,  2  Va.  Cas.  447. 

SeUInf  Convicts  as  Slaves.— And  a  statute  provid- 
inff  that  a  free  person  of  color,  who  is  convicted  of  a 
crime,  may  be  condemned  to  be  sold  as  a  slave,  and 
transported  and  banished  beyond  the  limits  of  the 
United  States  is  not  unconstitutionaL  Aldrldffe  v. 
Com..  2  Va.  Cas.  447. 

1.  EzsMPTiON  FROM  EzcBSSTVi  FxNSS.—The  Con- 
stitution also  guarantees  that  excessive  fines  shall 
not  be  imposed.  But  the  imposition  and  regulation 
of  fines  belnff  within  the  discretion  of  the  leffis- 
lature.  its  discretion  will  not  be  questioned  by  the 
courts,  except  where  the  minimum  penalty  is  so 
excessive  as  to  shock  the  sense  of  mankind.  Hence, 
a  statute  imposing  a  fine  Is  not  in  conflict  with  this 
provision  simply  because  it  does  not  fix  the  maxi- 
mum fine  that  shall  be  imposed  for  an  offence.  If 
the  verdict  of  the  Jury,  in  such  case.  Imposes  an 
excessive  fine  the  court  may  set  it  aside.  So.  Ex. 
Co.  V.  Walker,  98  Va.  60.  28  S.  E.  Rep.  809. 

8.  PERSONAL  LIBERTY  AND  SECURITY.— The 
constitutional  provision  ffuarantylnff  to  every  one 
the  enjoyment  of  life  and  liberty,  with  the  means 
of  pursuinfiT  and  obtaining  happiness  and  safety,  is 
not  violated  by  a  statute  which  provides  that  per- 
sons convicted  of  carryinir  concealed  weapons  shall 
be  deemed  ruilty  of  a  misdemeanor,  but  that  per- 
sons proving  themselves  to  be  ffood  and  peaceable 
citizens,  and  that  they  were  carryinir  the  weapon 
for  self-defence  only,  shall  be  acquitted.  State  v. 
Workman.  86  W.  Va.  887,  14  S.  E.  Rep.  9. 14  L.  R.  A. 

eoo. 

And  a  statute  directing  that  vessels  about  to  sail 
north  of  the  capes  of  Virginia  be  searched  in  order 
to  prevent  the  escape  of  slaves,  Is  not  In  confilct 
with  the  constitutional  provision  ag-ainst  unreason- 
able seizures  and  searches,  as  there  is  a  distinction 
between  the  search  of  vessels  of  commerce  on  nav- 
igable waters,  and  dwelling  houses  or  other  sus- 
pected places.    Baker  v.  Wise.  16  Oratt  189. 

4.  FREEDOM  OF  SPEECH  AND  OF  THE  PRESS. 
—The  constitutions  of  the  several  states  contain 
provisions  g-uarantyinir  to  their  citizens  the  right  of 
freedom  of  speech,  and  providing  that  this  right 
shall  not  be  abridged  by  any  act  of  the  legislature. 
Under  such  a  provision,  a  law  which  denies  to  can- 
didates for  office  the  right  to  electioneer  Is  invalid. 
Lou  than  v.  Com..  79  Va.  198.  68  Am.  Rep.  028. 

The  constitutional  provision  guarantying  freedom 
of  speech  and  of  the  press  was  not  intended,  how- 
ever, to  restrict  the  right  of  taxation  for  the  sup- 
port of  the  government.  Hence,  a  city  ordinance 
which  imposes  a  tax  upon  the  business  of  publish- 
ing newspapers  does  not  Infringe  upon  this  pro- 
vision. City  of  Norfolk  v.  Norfolk  Landmark  Co., 
95  Va.  664,  88  S.  E.  Rep.  969. 

6.  EQUAL  PROTECTION  OP  LAWS. 

a.  CiiASS  LEGISLATION  IN  Obnbbal.— Under  the 
amendment  to  the  federal  constitution  providing 


that  all  persons  shall  have  equal  protection  of  the 
laws  and  the  rights  and  privileges  of  citizens  shall 
not  be  abridged,  the  rights  of  every  Individual 
must  stand  or  fall  by  the  same  rule  of  law  that  gov- 
erns every  other  member  of  the  body  politic  onder 
similar  circumstances;  and  every  partial  or  private 
law  which  directly  proposes  to  destroy  or  affect 
individual  rights,  or  does  the  same  thine  by  re- 
stricting the  privileges  of  certain  classes  of  citizens, 
and  not  of  others,  when  there  is  no  public  necessity 
for  such  discrimination,  is  unconstitntional  and 
void.  SUte  V.  Goodwill,  88  W.  Va.  179,  10  S.  E.  Rep. 
286. 

What  Are  PrtvOsges  sad  Inmmnlties  OMsrantscd  1^ 
This  Clsose.— The  immunities  and  privlleires  secured 
to  citizens  of  the  United  States  by  the  constitiition. 
are  the  riffht  to  protection  by  the  government:  the 
enjoyment  of  life  and  liberty;  the  riffht  to  acquire 
and  possess  property  of  every  kind,  and  to  porsne 
happiness  and  safety.  They  do  not  tnclnde  the 
riffht  to  share  the  property  belonging  to  the  people 
of  the  state;  and  an  act  which  forbids  the  plantimr 
of  oysters  in  the  water  of  the  state  by  any  person 
not  a  resident,  is  a  constitutional  act  McCready  v. 
Com.,  87  Gratt.  986.  affirmed  in  94  U.  S.  891. 

And  it  has  been  held  that  the  privileges  and  immu- 
nities guaranteed  by  the  fourteenth  amendment  to 
the  federal  constitution  are  those  of  citizens  of  the 
United  States  as  distinguished  from  those  of  citi- 
zens of  the  several  states.  State  v.  Peel  Splint 
Coal  Co..  86  W.  Va.  808. 16  S.  E.  Rep.  lOOa 

Contracts  between  Employer  sod  Bmplsjree.— The 

courts  of  West  Virflrinia  have  regarded  any  attempt 
by  the  legislature  of  that  state  to  nullify  contracts 
or  other  dealings  between  employers  and  employ- 
ees as  infringements  of  the  right  of  the  employer 
and  employee.  Thus  In  State  v.  Goodwill,  33  W.  Va. 
179.  10  S.  E.  Rep.  886,  a  statute  declaring^  that  all 
persons  engaged  in  mining  coal,  ore  or  other  min- 
erals, or  mining  or  manufacturing  them,  or  either 
of  them,  or  manufacturing  iron  or  steel,  or  both,  or 
any  other  kind  of  manufacturing,  should  not  issue 
for  the  payment  of  labor,  any  order  or  other  paper, 
unless  the  same  purports  to  be  redeemable  at  its 
face  value  in  legal  money  of  the  United  States,  bear- 
ing interest  at  the  legal  rate,  made  payable  to  the 
employee  or  bearer,  and  redeemable  within  thirty 
days  by  the  maker  thereof,  was  held  unconstitu- 
tional and  void. 

And  a  statute  declaring  that  it  shall  be  unlawful 
for  any  person,  firm,  or  corporation  engaged  in 
mining  or  manufacturing  and  Interested  in  mer- 
chandising, to  knowingly  and  wilfully  sell  any 
merchandise  or  supplies  to  any  employee  at  a 
greater  per  cent  of  profit  than  when  selling  mer- 
chandise or  supplies  of  like  quality,  character, 
and  quantity  to  other  customers  buyinsr  for  cash, 
and  not  employed  by  them,  is  void,  because  it  is 
class  legislation,  and  an  unjust  interference  with 
the  rights,  privilesres,  and  property  of  both  tlie 
employer  and  employee.  State  v.  Fire  Creek  Coal 
etc,  Co.,  88  W.  Va.  188. 10  S.  E.  Rep.  888. 

But  in  Peel  Splint  Coal  Co.  v.  State,-  86  W.  Va.  808, 
16  S.  E.  Rep.  1000, 17  L.  R.  A.  885,  an  evenly  divided 
court  affirmed  the  Judgment  of  the  trial  court  wlilch 
held  that  a  statute  providing  that  employers  should 
not  pay  the  wa^es  of  their  employees  in  other  tlian 
lawful  money  of  the  United  States,  did  not  abridge 
the  privileees  and  immunities  of  citizens,  nor  did  it 
deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law. 
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DtocrinloAtloB  agaliift  Certain  Maniitectarerc.— And 

it  is  not  competent  for  the  leffislatnre  to  single  out 
owners  and  operators  of  mines,  and  manufacturers 
of  every  kind,  and  provide  tbat  they  shall  hear 
hurdens  not  imposed  on  other  owners  of  property 
or  employers  of  labor,  and  prohibit  them  from 
maklnflr  contracts  Which  It  is  competent  for  other 
owners  of  property  or  employers  of  labor  to  make. 
Such  legislation  cannot  be  sustained  as  an  exer- 
cise of  the  police  power.  State  v.  Goodwill,  88  W. 
Va.  179,  10  S.  £.  Rep.  886,  26  Am.  St  Sep.  868, 6  L.  R. 
A.  881. 

StmtMxUs  Oivliiir  Priority  of  Liens.— A  statute  con- 
fined in  its  operation  to  the  irlvlnff  of  prior  liens  to 
parties  furnishinsr  supplies  to  transportation  or 
minlnff  companies  is  not  unconstitutional  as  all  per- 
sons  subject  to  It  are  treated  alike  under  the  same 
conditions.  Va.  Dev.  Oo.  v.  Crozer  Iron  CJo.,  90  Va. 
126,  17S.  E.Rep.806. 

PrtvliesesAre  Personal— The  privileffes  and  immu- 
nities flruaranteed  to  citla&ens  of  states  of  the  Union 
are  annexed  to  their  status  of  citizenship:  they  are 
personal  and  may  not  be  assigned  or  imparted  by 
them  or  any  of  them  to  any  other  person  natural  or 
artiacial.    Slauffhter  v.  Com.,  18  Qratt  707. 

Discrimination  affalnst  Foreign  Corporations.— A 
state  may  forbid  foreign  corporations  euffafflnir  in 
business  within  its  limits,  or  it  may  impose  reason- 
able restrictions  upon  the  riffht  to  do  business  pro- 
vided that  such  discrimination  does  not  Interfere 
with  any  transaction  by  such  corporations  of  Inter- 
state or  foreign  commerce.  Toledo  Tie  &  Lumber 
Co.  V.  Thomas,  88  W.  Va.  666,  11  S.  E.  Rep.  87;  Slaugh- 
ter V.  Com.,  18  Gratt.  767.  See  po9t,  'Interstate  Com- 
merce." 

Denying  Right  to  Sue  to  Bnemies.— And  enemies  in 
war  have  no  right  to  enter  and  use  the  courts  of 
the  adverse  party,  and  It  is  competent  for  the  legis- 
lature to  permit  them  to  do  so  on  such  terms  as  it 
may  prescribe.  Hence,  an  act  prohibiting  a  party 
against  whom  a  ludgment  has  been  recovered  as  an 
absent  defendant  from  appearing  in  court  and  open- 
ing the  judgment  unless  he  take  the  prescribed 
oath,  in  effect  purging  him  of  all  complicity  in  the 
rebellion,  is  constitutional.  Peerce  v.  Carskadon. 
4  W.  Va.  284. 

Discrimination  against  Nonresidents  nnderthe  Po- 
lice Power.— Where,  however,  in  the  regulation  of 
any  subject  of  Internal  police,  a  regard  to  Justice 
and  the  due  and  convenientenforcementof  its  laws, 
requires  a  state  to  adopt  a  different  mode  of  pro- 
ceeding, or  a  modification  of  the  regulation,  in 
respect  to  persons  residing  outside  of  the  state,  in 
order  fairly  to  meet  and  provide  for  the  clrcum. 
stances  of  their  nonresidence,  the  competency  of 
the  state  to  so  act  is  not  taken  away  by  this  provision 
of  the  United  States  constitution.  For  example, 
a  Virginia  statute  which  provided  that  vessels  of 
nonresidents  sailing  north  should  be  searched,  be- 
fore sailing,  by  pilots,  to  ascertain  whether  any 
escaping  slaves  were  on  board,  and  that  the  captain 
of  the  vessel  should  pay  the  pilot  a  fee  for  mak- 
ing the  search,  was  held  not  In  conflict  with  the 
constitution.  Baker  v.  Wise,  16  Gratt.  180.  Seepot^ 
•'The  Police  Power." 

b.  RACJAIi  DlBCBOflNATION. 

Statutes  Denying  Colored  Persons  the  Right  to  Be 
Jurors.— A  statute  which,  in  effect,  singles  out  and 
denies  to  colored  citizens  the  right  and  privilege  of 
participating  In  the  administration  of  the  law,  as 
Jurors,  because  of  their  color,  though  qualified  in  all 
other  respects,  is  practically,  a  brand  upon  them  af- 


fixed by  the  law,  and  is  a  discrimination  against  that 
race,  forbidden  by  the  fourteenth  amendment  to 
the  federal  constitution.  It  is  a  denial  of  the  equal 
protection  of  the  laws  to  the  race  thus  excluded, 
since  the  constitution  of  Juries  is  a  very  essential 
part  of  the  protection  which  the  trial  by  Jury  is  in- 
tended to  secure.  The  very  Idea  of  a  Jury  is  a  body 
of  men  composed  of  the  peers  or  equals  of  the  per- 
son whose  rights  it  is  selected  or  summoned  to  de- 
termine: that  is,  of  persons  having  the  same  legal 
status  in  society  as  that  which  he  holds.  Strauder 
V.  West  Virginia,  100  U.  S.  808,  overruling  State  v. 
Strauder,  11  W.  Va.  746. 

Different  Schools  for  the  Different  Races.— But  a 
statute  providing  that  white  and  colored  children 
shall  not  be  taught  in  the  same  school  is  not  a  dis- 
crimination against  the  colored  race  within  the 
meaning  of  the  amendment.  Martin  v.  Board  of 
Education,  42  W.  Va.  614,  86  S.  E.  Rep.  848.  In  this 
case,  the  court  construing  the  statute  referred  to 
above,  said:  "The  only  privilege  that  appears  to  be 
denied  to  colored  children  in  this  section  is  that  of 
association  with  white  children  and  vice  vm-sa.  If  it 
had  required  that  they  should  be  taught  in  the  same 
school,  then  it  would  have  been  a  compulsory  In- 
fringement of  the  rights  of  both,  but,  as  it  is  now.  it 
treats  them  both  alike,  and  places  them  precisely 
on  the  same  footing.  It  prevents  the  legislature  and 
boards  oi  education  from  infringing  on  the  rights 
of  both  in  compelling  them  to  attend  a  common 
school,  which  might  be  highly  detrimental  to  both, 
and  injurious  to  the  school.  Social  equality  cannot 
be  enforced  bylaw." 

Bequest  to  Bducato  White  Children  Is  Valid.— And  a 
bequest  of  money  to  be  used  in  the  education  of 
white  children  is  not  invalid  on  the  ground  that  Its 
enforcement  would  be  a  discrimination  between 
white  and  colored  children  in  contravention  of  the 
fourteenth  amendment  to  the  United  States  con- 
stitution.   Kinnalrd  v.  Miller.  86  Gratt  107. 

6.  PROPERTY  GUARANTIES. 

a.  Dux  Pbocbss  or  Law. 

(2)  In  General. 

Due  Process  Depends  on  Pacts  of  Qach  Case.— So  im- 
possible is  it  to  lay  down  any  general  rule  of  uniform 
application  in  this  connection,  that  it  may  be  said 
that  each  case  must  be  decided  with  reference  to  its 
own  particular  facts.  Many  cases  illustrate  what 
is  due  process  of  law,  and  many  attempt  to  define 
it,  but  it  cannot  be  said  that  any  definition  has  been 
laid  down  which  is  of  universal  application.  State 
V.  Sponaugle,  46  W.  Va.  416,  88  S.  E.  Rep.  288. 

Supreme  Court  of  United  States  Pinal  Authority  as  to 
What  Constitutes  Due  Process.- It  is  with  the  supreme 
court  of  the  United  States  to  determine  finally 
whether  legislation  or  action  under  state  authority 
is  due  process  of  law.  State  v.  Sponaugle,  45  W.  Va. 
415,  82  S.  E.  Rep.  288. 

Pourteenth  Amendment  Operates  upon  the  States.— 
The  provision  of  the  original  draft  of  the  United 
States  constitution,  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due 
process  of  law.  was  designed  as  a  limitation  of  the 
powers  of  the  national  government,  and  is  inappli- 
cable to  the  legislation  of  the  states.  But  the  four- 
teenth amendment  operates  directly  upon  the 
states.  Before  the  adoption  of  the  fourteenth 
amendment  the  state  might  devest  vested  rights  of 
property,  where  such  rights  were  not  vested  by 
contract,  but  since  its  adopdon  this  can  only  be 
done  by  "due  process  of  law."  Peerce  v,  Kitzmll- 
ler,  19  W.  Va.  564:  White  v.  Crump.  19  W.  Va.   588; 
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Com.  V.  Byrne,  90  Gratt  166:  Williams  r.  Freeland. 
10  W.  Va.  600:  Orlffee  y.  Halstead.  10  W.  Va.  0OB; 
Feerce  ▼.  Adam  son,  20  W.  Va.  67. 

Public  Office  to  Not  Property.— A  public  office  is  not 
property,  within  the  meaning  of  the  constitutional 
provision  that  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law  and 
the  judfirment  of  his  peers.  It  is  a  mere  public 
affency,!reYocable  according  to  the  will  and  appoints 
ment  of  the  people,  as  expressed  in  the  constitution 
and  the  laws  enacted  in  conformity  therewith. 
Moore  ▼.  Strickllnff,  46  W.  Va.  615,  88  S.  E.  Rep.  874. 

(a)  In  Judicial  Proeeedino*. 

Oenereliy.— "Due  process  of  law'*  means  in  the  due 
course  of  lesral  proceedings  according  to  those  rules 
and  forms  which  have  been  established  for  the 
protection  of  private  rights  securing'  to  every  per- 
son a  Judicial  trial  before  he  can  be  deprived  of 
life,  liberty  or  property.  Peerce  v.  KitzmiUer,  10 
W.  Va.  664;  White  v.  Crump,  10  W.  Va.  668:  Williams 
V.  Freeland,  10  W.  Va.  600:  Qriffee  v.  Halstead,  10 
W.  Va.  602;  Peerce  v.  Adamson,  90  W.  Va.  67.  See 
also,  Rickard  v.  Schley,  87  W.  Va.  617. 

Court  Must  Have  Jurisdiction.— In  order  to  consti- 
tute due  process  of  law  it  is  necessary  that  the 
court  shall  have  jurisdiction,  and  that  some  recoff- 
nized  and  accustomed  mode  of  procedure  be 
pursued.  In  addition  to  this,  the  complaint  must  be 
preferred  by  the  proper  party  and  affainst  the 
proper  party,  and  in  such  manner  that  the  defend- 
ant may  avail  himself  of  all  just  defences  permitted 
him  by  the  law  of  the  land.  A  mode  of  procedure 
which  does  not  afford  the  defendant  an  opportunity 
to  make  an  intelligent  defence  to  the  demands  or 
charffes  against  him  is  not  due  process  of  law. 
Williams  v.  Newman,  08  Va.  710,  86  S.  E.  Rep.  10. 

Opportunity  to  Be  Heard.- "Due  process  of  law** 
also  requires  that  a  person  shall  have  reasonable 
notice,  and  a  reasonable  opportunity  to  be  heard 
before  an  impartial  tribunal,  before  any  bind- 
ing decree  can  be  made  affecting  his  rights  to 
liberty  or  property.  It  is  not  enough  that  the  owner 
may  by  chance  have  notice,  or  that  he  may.  as  a 
favor,  have  a  hearing-.  The  law  itself  must  require 
notice  to  him,  and  give  him  a  rlg-ht  to  a  hearing  and 
an  opportunity  to  be  heard.  While  the  legislature 
may  prescribe  the  kind  of  notice  and  the  mode  of 
service,  it  cannot  dispense  with  all  notice.  Vlo- 
lett  V.  Alexandria,  08  Va.  661,  85  S.  E.  Rep.  000:  Bonrs 
V.  Ck>ni.,  76  Va.  080;  Kinney  v.  Beverley.  9  H.  &  M. 
818. 

But  a  statute  providinir  that  if  alleg-ed  conspira- 
tors are  present,  aiding  and  abetting  the  commis- 
sion of  an  act,  it  shall  be  presumed  that  the  act  was 
done  in  pursuance  of  a  conspiracy,  is  not  uncon- 
stitutional as  authoriziuff  the  conviction  without 
due  process  of  law.  State  v.  Bingham,  48  W.  Va.  884, 
84  S.  E.  Rep.  888. 

Invalid  Judgment  Ccuinot  Be  VaHduted.— An  act  of 
legislature  attempting  to  validate  proceedings  be- 
fore persons  who  undertake  to  act  as  judges,  but 
who  were  wholly  without  authority,  is  unconstitu- 
tional and  void,  as  in  effect  taking  one  man's  prop- 
erty from  him  and  giving  it  to  another.  Griffin  v. 
Cunningham.  20  Gratt  81. 

Prescribing  Condition  Precedent  to  Right  of  Action.- 
A  fence  law  which  requires  a  land  owner  to  enclose 
his  land  by  a  lawful  fence,  as  a  prerequisite  to 
the  right  to  recover  from  damages  done  by  tres- 
passing animals,  does  not  violate  the  constitutional 
provision  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation,  nor  does 


it  deprive  him  of  the  means  of  acquiring  or  possess- 
ing property.    Poindexter  v.  May.  06  Va.  I4S,  84  S. 
E.  Rep.  071. 
(d)  In  Taxation  Proctedingt. 

Hearing  Not  Bsseotlnl.— But  due  process  of  law 
does  not  always  require  judicial  hearing.  It  does 
in  matters  of  purely  judicial  nature,  but  not  in 
matters  of  taxation  or  other  matters  purely  admin- 
istrative. State  V.  Sponangle.  46  W.  Va.  415,  88  S.  EU 
Rep.  888. 

Forfeiture  of  Lend  for  Neiipny ment  of  Taxes.— Where 
it  is  provided  by  statute  that  if  the  owner  of  lands 
fails  to  enter  on  the  land  and  pay  the  taxes  for  fire 
years,  the  land  shall  be  forfeited,  without  any 
Judicial  proceeding  or  inquest,  this  does  not  deprive 
the  owner  of  his  property  without  due  process  of 
law.  State  v.  Swann,  46  W.  Va.  128, 88  S.  E.  Bep.  80: 
Wild  V.  Serpell,  10  Gratt  406;  Staats  v.  Board,  10 
Gratt.  400;  Hale  v.  Branscnm,  10  Gratt  418;  Iievas- 
ser  V.  Washburn,  11  Gratt  572;  Yokum  v.  Fickey,  17 
W.  Va.  768. 17  S.  E.  Rep.  818;  King  v.  Mnllins,  171  U. 
S.  404, 18  Sup.  Ct  096:  Sute  v.  Cheney.  46  W.  Va.  478. 
81  S.  E.  Rep.  090;  State  v.  Sponangle,  46  W.  Va.  -IIS. 
88  S.  E.  Rep.  288;  Twiggs  v.  Chevallie,  4  W.  Va.  488: 
Smith  V.  Tharp,  17  W.  Va.  221;  Va.  Coal  Oo.  v. 
Thomas,  07  Va.  697,  84  S.  E.  Rep.  486. 

Local  Assessments.— Where  a  law  authorises  a 
town  to  levy  local  assesssments  upon  parties  spe- 
cially benefited  by  town  improvements,  the  parties 
of  whom  the^assessments  are  required  must  have  no- 
tice of  the  assessments  ajid  an  opportunity  to  resist 
them  before  an  impartial  tribunal,  or  else  they  will 
be  deprived  of  their  property  without  due  process 
of  law.  Norfolk  v.  Young,  07  Va.  788, 84  S.  E.  Rep. 
886:  Heth  v.  Radford,  06  Va.  272.  81  S.  S.  Bep.  8: 
Vlolett  V.  Alexandria,  OS  Va.  661,  28  S.  E.  Bep.  908; 
Davis  V.  Lynchburg,  84  Va.  861.  6  S.  E.  Rep.  290.  See 
P08U  "Taxation— Local  Assessments.** 

The  Vlrginls  Ststnte  for  Tsxing  Bsnk  Shares.— The 
Virginia  statute,  providing  for  the  taxation  of  bank 
shares,  which  requires  the  banks  themselves  to  make 
returns  showing  the  market  value  of  their  shares, 
and  itself  fixes  the  rate  of  tax  which  shall  be  levied 
on  such  valuation  Is  not  unconstitutional  as  depriv- 
ing the  shareholders  of  their  property  without  due 
process  of  law,  although  It  provides  for  no  notice  to 
them  of  the  assessment,  or  opportunity  to  be  heard 
thereon,  and  makes  the  tax  bills  self-executing  and 
enforceable  by  levy  without  suit  since  no  judicial 
act  is  done  by  any  officer  in  relation  to  such  assess- 
ment and  no  action  is  taken  after  the  retnm  Is 
made  by  the  bank  which  could  in  any  way  be 
affected  by  a  notice  or  hearing.  People's  Nat  Bank 
of  Lynchburg  v.  Marye.  107  Fed.  Rep.  870, 7  Va.  Law 
Reg.  47. 

(4)  In  Condemnation  Proc$edin0$.—lik  cases  where 
private  property  is  sought  to  be  taken  for  pnbUc 
use,  the  owner  of  the  property  must  have  an  oppor- 
tunity to  contest  the  taking,  and  in  all  cases  he  most 
have  just  compensation  for  property  whicli  is  taken. 
Vamer  v.  Martin,  91  W.  Va,  684:  Pittsburg,  etc.,  R. 
Ck>.  V.  Benwood  Iron  Works.  81  W.  Va.  710.  8  S.  £. 
Rep.  468:  Mason  v.  Harper's  Ferry  Bridge  Go.,  17  W. 
Va.  806;  B.  &  O.  R.  Ck>.  v.  Pittsburg,  etc..  R.  Co.,  17  W. 
Va.81S;  Chesapeake,  etc,  R.  Co.  v.  Washington,  etc. 
R.  Co.,  00  Va.  716.  For  a  full  discussion,  see  mono- 
graphic note  on  "Eminent  Domain." 

b.  OBuaATioN  or  Cobttbaot  Protbotbd. 

(2)  In  General, 

Who  nay  Raise  Question.— The  question  that  a  law 
impairs  the  obligation  of  contract  can  only  be  raised 
by  one  directly  interested.    Courts  will  not  pn>- 
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notince  a  statute  anconstltntlonal  because  it  may 
impair  the  i*iflrhts  of  persons  not  complaininsr  of  its 
unconstitutionality.  Antoni  v.  Wrisrht,  22  Gratt 
833. 

Conffreu  Cannot  Anthoiize  a  State  to  Imfwir  Con- 
tracts.—€k>nflrre88  lias  no  power  to  authorize  a  state 
to  pass  laws  impairing  the  obligation  of  a  contract 
Homestead  Cases,  28  Gratt  266, 12  Am.  Rep.  607. 
C?)  What  Is  a  Contraetwilhin  Constitution, 
Franchises.— Municipal  corporations  have  power 
to  confer  franchises  on  individuals  or  corporations 
to  use  their  streets  for  the  purpose  of  conveyinff 
electricity  for  the  public  use:  and  such  franchises 
constitute  valid  contracts  which  cannot  be  de- 
stroyed or  impaired  by  subsequent  legislation. 
But,  in  the  absence  of  express  statutory  authority, 
they  have  no  power  to  confer  an  exclusive  fran- 
chise, and  if  they  attempt  to  do  so,  such  franchise 
does  not  constitute  a  contract  within  the  meaninff 
of  the  constitutional  inhibition  against  the  impair- 
ment of  the  obligation  of  contracts.  Clarksburg 
Electric  Lifirht  Co.  v.  City  of  CUrksburg  (W.  Va.),  86 

On  the  other  hand,  municipal  charters  are  not 
contracts,  but  are  granted  for  public  purposes  and 
may  be  amended  or  repealed  at  the  discretion  of 
the  lefirlslature.  Probasco  v.  Town  of  Moundsvllle, 
11 W.  Va.  501. 

Privilege  of  Conducting  a  Ijottery.— The  privilege  of 
conducting  a  lottery  is  not  a  contract  Any  one. 
therefore,  who  accepts  a  lottery  charter  does  so 
with  the  implied  understanding  that  the  people 
in  their  sovereign  capacity,  and  through  their 
properly  constituted  agencies,  may  repeal  it  at  any 
time  when  the  public  good  shall  require,  whether  it 
be  paid  for  or  not  Justice  v.  Com..  81  Va.  209;  Dis- 
mal Swamp  Canal  Co.  v.  Com.,  81  Va.  220;  Phalen's 
Case,  1  Bob.  718. 

Judgments.— A  judgment  founded  on  contract  is 
a  contract  and  constitutes  a  vested  right  of  property 
the  value  of  which  the  legislature  cannot  destroy 
or  diminish  by  retroactive  legislation.  Merchants' 
Bank  v.  Ballon.  98  Va.  112,  88  S.  E.  Rep.  481. 

Judgment  Founded  on  Tort— But  a  Judgment 
founded  on  a  tort  is  in  no  sense  a  contract:  there- 
fore the  section  of  the  constitution  of  West  Virginia, 
which  provides,  that  "No  citizen  of  this  state,  who 
aided  or  participated  in  the  late  war  between  the 
government  of  the  United  States  and  a  part  of  the 
people  thereof  on  either  side,  shall  be  liable  in  any 
proceedings  civil  or  criminal,  nor  shall  his  property 
be  seized  or  sold  under  final  process  issued  upon 
Judgments  or  decrees  heretofore  rendered  or  other- 
vrise  because  of  any  act  done  according  to  the  usages 
of  civilized  warfare  in  the  prosecution  of  said 
ivar  by  either  of  the  parties  thereto,"  is  not  inhib- 
ited by  section  10  of  article  1  of  the  constitution  of 
the  United  States,  as  it  does  notimpalr  the  obligation 
of  a  contract  Peerce  v.  KitzmlUer,  19  W.  Va.  664; 
White  V.  Crump.  19  W.  Va.  688. 

Statute  Authorizing  City  to  SulMcribe  to  Steele  Cre- 
atca  No  Contract.— And  where  a  city  is  authorized  by 
a  statute  to  subscribe  to  corporate  stock  upon  a 
majority  vote  of  the  residents  in  favor  of  such  sub- 
scription, an  ordinance  submitting  the  question 
of  such  subscription  to  the  vote  of  the  inhabitants. 
and  the  mere  vote  of  the  subscribed  number  of  the 
voters  in  favor  of  the  subscription,  does  not  Itself 
create  a  contract  with  the  railroad  company. 
Until  the  subscription  is  made  the  contract  remains 
unexecuted.    List  v.  City  of  Wheeling,  7  W.  Va.  601. 

Authority  to  County  to  Construct  a  Bridge.— And 


where  a  county  is  authorized  to  build  a  bridge  this 
does  not  constitute  such  a  contract  as  is  protected 
against  a  subsequent  repealing  act  Supervisors 
V.  Luck,  80  Va.  223. 

Obligation  to  Pay  Interest.— The  legal  obligation  to 
pay  interest  or  money  due  by  contract  implied  from 
the  presumed  intention  of  the  parties,  is  a  part  of 
the  obligation  of  the  contract  which  state  laws  can- 
not impair.  Hence,  a  statute  authorizing  the  abate- 
ment of  interest  upon  such  contracts  beyond  what 
was  allowable  by  the  laws  in  force  when  the  con- 
tracts were  made,  is  unconstitutional.  Roberts  v. 
Cocke,  28  Gratt  207:  Cecil  v.  Deyerle,  28  Gratt  775; 
Kent  V.  Kent  28  Gratt  840;  Pretlow  v.  Bailey.  29 
Gratt  212. 

Services  Rendered  by  Judge.— But  services  rendered 
by  a  Judge  do  not  partake  of  the  nature  of  a  con- 
tract so  as  to  prevent  the  state  auditor  from  refus- 
ing to  audit  a  claim  for  salary  on  the  ground  that  it 
should  be  t>aid  by  a  city,  rather  than  the  state,  after 
such  salary  had  been  paid  by  the  state  for  several 
years.  Holladay  v.  The  Auditor,  77  Va.  486.  See 
also,  Foster  v.  Jones,  79  Va.  642. 

Privilege  of  Suing  States.— The  privilege  of  suing  a 
state  may  be  extended  or  withheld  at  the  pleasure 
of  the  state,  and  once  granted  it  may  be  recalled  at 
pleasure,  unless  during  its  existence  rights  have 
vested  under  or  by  virtue  of  It  which  the  state  has 
no  constitutional  right  to  defeat  or  impair  by  its 
subsequent  recall.  Further,  if  an  act  merely 
authorizesa  judicial  inquiry  into  the  rights  of  the 
parties,  but  does  not  confer  the  power  to  enforce 
the  results  of  such  inquiry,  its  repeal  is  not  prohib- 
ited by  the  state  or  federal  constitution.  Maury  v. 
Com.,  92  Va.  810,  28  S.  £.  Rep.  757. 

(,S)  What  Amounts  to  ImjxHrment, 

(a)  Laws  Affecting  SubsUntial  RIghU. 

Creation  and  Increase  of  Exemptions.— The  rule  gov- 
erning the  creation  and  increase  of  homestead  ex- 
emptions is  as  follows:  If  the  effect  of  the  statute  is 
to  withdraw  from  execution  the  property  of  the 
debtor  liable  to  execution  when  the  debt  was  con- 
tracted, leaving  property  insufficient  for  the  pay- 
ment of  his  prior  debts,  the  statute  is  in  riolation 
of  the  constitution.  It  impairs  the  effectiveness  of 
the  creditor's  remedy  to  the  extent  of  the  property 
attempted  to  be  withdrawn,  and  to  that  extent  im- 
pairs the  legal  obligation  of  the  debtor's  contract. 
Homestead  Cases,  22  Gratt  266,  12  Am.  Rep.  607: 
Speidel  V.  Schlosser,  18  W.  Va.  686:  Russell  v.  Ran- 
dolph. 26  Gratt  718. 

Dispensing  with  Demand  and  Notice  In  Case  of  Dis- 
honor of  Negotiable  Instruments,— A  statute  provid- 
ing that  certain  parties  to  negotiable  notes  shall 
remain  bound  after  the  maturity  of  the  notes  with- 
out demand,  protest  and  notice  of  dishonor.  Is  uncon- 
stitutional as  to  notes  made  and  discounted  before 
its  passage.  Farmers'  Bank  v.  Gunnell,  26  Gratt 
181.  See  also.  Bank  of  Old  Dominion  v.  McVeigh,  20 
Gratt  467. 

Statutes  Changing  Beneficiaries  under  Public  Trusts. 
—And  an  act  providing  that  in  the  contingency  of  a 
division  of  any  religious  society  the  majority  may 
determine  to  which  branch  such  congregation  shall 
thereafter  belong,  which  determination  shall  con- 
clude questions  as  to  the  property  held  in  trust  for 
such  congregation,  is  void  as  a  violation  of  a  con- 
tract so  far  as  it  attempts  to  give  the  benefit  of  the 
trust  property  to  others  than  those  to  whom  it  was 
exclusively  limited  by  the  one  creating  the  trust 
Finley  v.  Brent  87  Va.  108,  12  S.  E.  Rep.  228, 11  L.  R. 
A.  214. 
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StettttM  PoAtponinir  Time  of  Sale  under  Deeds  of 
Tratt.— So  in  a  deed  of  trast  to  secure  a  debt  a 
provision  for  the  time  and  terms  of  sale,  npon  the 
failure  of  tbe  trrantor  to  pay  tlie  debt,  is  of  the 
obliflration  of  the  contract,  and  a  law  forbiddiuff 
sales  under  such  deeds  for  a  limited  time  is  there- 
fore unconstitutional.    Taylor  r.  Steams,  18  Oratt 

244. 
Statutes  Chmntflag  Means  of  Enforcing  Contract.— 

Nothing  can  be  more  material  to  the  obligation  of  a 
contract  than  the  means  of  its  enforcement  The 
ideas  of  validity  and  remedy  are  inseparable,  and 
both  are  parts  of  the  oblisration  which  are  aruaran- 
teed  by  the  constitution  against  invasion.  The  laws 
which  subsist  at  the  time  of  making  the  contract 
and  where  it  is  to  be  performed,  enter  into  and 
form  a  part  of  it  as  if  they  were  expressly  referred 
to  and  incorporated  in  this  term.  It  is  competent 
for  the  states  to  chanare  the  form  of  the  remedy,  or 
to  otherwise  modify  it  as  they  may  see  fit  provided 
that  no  substantial  riffht  secured  by  the  contract  is 
thereby  impaired.  But  any  law,  which  in  its  opera- 
tion amounts  to  a  denial  or  obstruction  of  the  rights 
accruing-  by  a  contract  thousrh  professlnar  to  act 
only  on  the  remedy,  is  directly  obnoxious  to  the 
prohibition  of  the  constitution.  Homestead  Cases, 
SKQratt  288;  Merchants'  Bank  v.  Ballon.  08  Va.  112, 
82  S.  E.  Rep.  481 :  Taylor  v.  Steams,  18  Oratt  244. 
See  pott,  "Laws  Affecting  Remedy." 

Reducing  Territory  and  5alary  of  a  Judge.— Under  a 
constitutional  provision  that  "all  judges  shall 
receive  such  salaries  and  allowances  as  may  be 
determined  by  law.  the  amount  of  which  shall  not 
•be  diminished  during  their  term."  the  legislature 
may  curtail  the  territory  of  a  judge's  jurisdiction 
down  to  the  constitutional  minimum,  although  it 
diminishes  his  compensation.  Foster  v.  Jones,  70 
Va.  042,  62  Am.  Rep.  687.  See  also,  Holladay  v. 
Auditor.  77  Va.  425. 

Reducing  Territory  of  a  County.— And  an  act  taking 
territory  from  the  county  giving  it  to  a  city  does 
not  impair  the  obligation  of  the  creditors  of  the 
county.    Wade  v.  City  of  Richmond.  18  Oratt  588. 

Providing  for  3ales  under  Bxecution  to  Be  on  Credit. 

—An  act  to  prevent  the  sacrifice  of  property  at  a 

forced    sale  under  an  execution,  which  provides 

that  the  property  shall  be  sold  on  a  credit  of  twelve 

months,  does  not   impair  the    obligation  of   the 

creditor's  contract    Oarland   v.  Brown,  28  Oratt. 

178. 
Statutes  Providing  That  Judgment  Shall  Include 

Interest.— And  a  statute  providing  that  a  judgment 

for  the  payment  of  money  shall  be  rendered  for  the 

aggregate  of  the  principal  and  Interest  due  at  its 

date,  with  interest  thereon  from  that  date,  is  not  an 

impairment  of  the  obligation  of  contract    Fleming 

V.  Holt  12  W.  Va.  148;  Ruffner  v.  Hewitt  14  W.  Va. 

787. 
Statutes  Denying  interest  to  Parties   Bngaged   In 

Rebellion.— A  statute  denying  to  persons  who  were 
engaged  in  the  rebellion  the  right  to  recover 
interest  for  the  time  during  which  they  were 
enemies  of  the  government  is  constitutlonaL 
Hutchinson  v.  Landcraf  t  4  W.  Va.  818. 

Coupon  Cases— Laws  Providing  That  Tbey  Shall  Not 
Be  Receivable  for  Taxes.— Where  at  the  time  of  the 
Issuance  of  bonds,  by  the  state,  it  is  provided  that 
the  coupons  cut  from  such  bonds  shall  be  receivable 
in  payment  of  taxes,  a  subsequent  act  providing 
that  taxes  shall  only  be  paid  In  currency  impairs 
the  obligation  of  the  contract  between  the  state 
and  the  purchaser  and  Is  void.    Antoni  v.  Wright 


22  Oratt  888:  Wise  v.  Rogers.  24  Oratt  171;  Orceu 
how  V.  Vashon,  81  Va.  840:  Com.  v.  ICaury.  81  Va. 
88ft,  1  S.  E.  Rep.  186:  Com.  v.  Jones,  82  Va.  706. 1 S.  E. 
Rep.  84.  See  also,  Board  of  Public  Works  v.  Gaunt 
76  Va.  468. 

Same-Law  Requiring  a  Special  License  for  Safe  ef 
Coupons.— But  a  statute  requiring  a  special  license 
for  the  privilege  of  selling  coupons  detacbed  from 
state  bonds  Is  not  within  the  constitutional  inhibi- 
tion against  laws  impairing  the  obligation  of  con- 
tracu.  Com.  v.  Lucas,  84  Va.  808,  4  S.  E.  Rep.  6B5: 
Com.  V.  Larkln,  84  Va.  517,  5  S.  E.  Rep.  826;  Com.  v. 
Plunkett,  84  Va.  519,  9  S.  E.  Rep.  1180;  Com.  v.  KriM, 
84  Va.  521, 0  S.  E.  Rep.  1121;  Cuthbut  v.  Com.,  85  Va. 
899.  9  S.  E.  Rep.  16;  Com.  v.  Maury,  82  Va.  888,  1  S.  E. 
Rep.  185. 

Same— Taxation  of  Coupons  and  Bonds.— The  state  is 
entitled  to  tax  all  persons,  property  and  business 
within  its  jurisdiction,  unless  restrained  by  con- 
tract expressed  or  implied.  This  includes  the 
right  to  tax  the  bonds  and  the  coupons  attached 
thereto,  which  the  state  has  issued,  the  funding  act 
and  the  bonds  and  coupons  Issued  under  it  con- 
stituting no  contract  that  they  shall  be  non- 
taxable. Com.  V.  Maury,  82  Va.  888, 1  S.  E.  Rep.  185. 
See  monographic  Aoto  on  "'Municipal,  County  and 
SUte  Bonds"  appended  to  De  Voss  v.  City  of  Rich- 
mond, 18  Oratt  888. 
(b)  Laws  Affecting  Remedies. 

General  Rule  In  Regard  to  Change  of  Reaedj.— Liti- 
gants have  no  vested  rights  in  the  particular  rem- 
edy existing  at  the  time  the  contract  Is  entered 
into.  It  is  entirely  competent  for  the  legislature  u> 
change  either  the  remedy  itself,  or  the  court  in 
which  it  is  to  be  asserted:  provided  that  adequate 
and  sufficient  means  of  enforcing  the  contract  is 
provided  by  law.  Shickel  v.  BerryvlUe,  etc,  Co.,  98 
Va.  88,  87  S.  E.  Rep.  818;  Polndexter  v.  Greenhow.  81 
Va.  441,  4  S.  E.  Rep.  748.  But  a  statute  purporting  to 
affect  the  remedy  only,  but  which  in  effect  denies  or 
obstructs  rights  accruing  by  contract  Is  directly 
obnoxious  to  the  prohibition  of  the  constitution. 
Homestead  Cases,  22  Oratt  288;  Merchants*  Bank  t. 
Ballon,  96  Va.  118.  82  S.  E.  Rep.  481. 

5Ututes  Regulating  Questions  of  EvIdoMe.— Tbe 
legislature  may  prescribe  rules  of  evidence  to  gov- 
ern the  procedure  of  the  state  courts  and  the 
constitution  of  the  United  States  has  no  appUcatkm 
in  such  case.  Hence,  a  statute  requiring,  in  a  snlt 
to  test  the  genuineness  of  coupons  cut  from  state 
bonds,  the  production  of  the  bonds  with  proof  that 
the  coupons  were  actually  cut  therefrom,  is  not  ze- 
pugnant  to  the  constitution.  Cornwall  ▼.  Com..  8t 
Va.  644:  Newton  v.  Com.,  82  Va.  647;  Com.  v.  Weller. 
88  Va.  721,  1  S.  E.  Rep.  102;  Com.  v.  Booker.  88  Va. 
964, 7  S.  E.  Rep.  881 ;  McOahey  v.  Com..  86  Va. M9, 8 S. 
E.  Rep.  244:  Bryan  v.  Com.,  86  Va.  686. 8  S.  £.  Rep.  216: 
Cooper  V.  Com.,  85  Va.  588.  8  S.  E.  Rep.  247;  I«anbe  r. 
Com.,  85  Va.  580.  8  S.  E.  Rep.  246;  Com.  v.  I«arkin.S 
Va.  422, 18  S.  E.  Rep.  901:  BxparU  Ayers,  128  U.  S.  411 
8  Sup.  Ct  Rep.  164.  See  also.  Com.  v.  Jones,  82  Vi. 
789,  1  S.  E.  Rep.  84:  Maury  v.  Com.,  08  Va.  SIO.  28  & 
E.  Rep.  757. 

But  where  coupons  cut  from  state  bonds  are  made 
receivable  for  taxes,  an  act  providing  that  expert 
evidence  shall  not  be  received  as  to  tbe  genuine^ 
ness  of  such  coupons,  violates  the  obligatloD  of  the 
contract;  and  where  coupons  are  receivabae  for 
taxes,  and  judgment  has  been  recovered  against  a 
taxpayer  for  his  taxes  and  costs,  the  taxpayer  is 
entitled  to  pay  the  whole  judgment  with  anch  cou- 
pons.   McGahey  v.  State,  186  U.  S.  661^  10  Sup.  Cc 
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Rep.  972,  oyerralinff  Com.  ▼.  Weller,  8S  Va.  721, 1  S. 
£.  Rep.  108;  Com.  v.  Booker,  82  Va.  964.  7  S.  E.  Rep. 
881. 

An  act  of  congress  layinsr  a  tax  on  stamps  and  pro- 
hibiting a  party  from  vlvinff  an  unstamped  bond  in 
evidence  is  no  violation  of  the  constitution.  Wood- 
son V.  Randolph,  1  Va.  Cas.  128. 

Statutes  ReffolatlBir  Procedure.— But  a  statute  pro- 
vidinsr  that  when  coupons  from  state  bonds  are  ten- 
dered in  payment  of  taxes,  together  with  money  tor 
the  payment  of  the  same,  the  coupons  shall  be  de- 
livered to  the  judffe  of  the  circuit  court,  who  shalU 
upon  petition  of  the  taxpayer,  impanel  a  jury  to 
try  whether  the  coupons  tendered  are  genuine,  and, 
if  they  are,  the  court  is  to  certify  them  to  the  treas- 
urer, who  is  to  refund  the  money  paid  for  taxes  out 
of  the  money  in  the  treasury,  in  preference  to  other 
demands,  does  not  create  a  vested  riffht  in  the  tax- 
payer which  cannot  be  taken  away  by  subsequent 
legislature.  Maury  v.  Com.,  92  Va.  SIO,  28  S.  E.  Rep. 
767.  See  also,  Com.  v.  Jones,  82  Va.  789,  1  S.  E.  Rep. 
84. 

Chaaging  Statutes  of  UmHatloa.— A  distinction  is 
taken  in  favor  of  an  act  of  the  legislature  which  re 
vives  a  remedy,  which  is  lost  by  reason  of  a  statute 
of  limitatic^,  and  the  case  of  a  remedy  cut  off  or  de- 
stroyed by  the  same  authority.  The  former  does 
not  violate  the  obliflratlon  of  a  contract;  the  latter 
does.  The  former  is  a  privilesre  which  may  be  con- 
ferred by  the  same  power  by  which  it  was  divested; 
the  latter  affects  the  vested  rights  of  a  party.  Cap- 
er ton  V.  Martin,  4  W.  Va.  188;  Wyatt  v.  Morris,  2  W. 
Va.  675;  Huffman  v.  Alderson,  9  W.  Va.  616;  Keller 
v.  McHuffman,  15  W.  Va.  64;  Industrial  Co.  v. 
Schultz,  48  W.  Va.  470,  27  S.  E.  Rep.  256;  McEldowney 
v.  Wyatt,  44  W.  Va.  711,  SO  S.  E.  Rep.  289;  SUte  v. 
Mines,  88  W.  Va.  125,  18  S.  E.  Rep.  470;  SUte  v. 
Brookover,  88  W.  Va.  141, 18  S.  E.  Rep.  476;  Bank  of 
Virginia  v.  Hays,  87  W.  Va.  475, 16  S.  E.  Rep.  661. 

5«UBe— Reviving  Remedy  In  Cases  Where  Property 
Has  Vested.— While  the  remedy  upon  an  express 
contract,  which  has  become  barred  by  the  statute, 
may  be  revived  at  the  will  of  the  legislature,  yet. 
where  the  action  is  to  recover  the  possession  of  either 
real  or  personal  property,  and  especially  in  cases 
of  ejectment  and  detinue,  the  rule  is  very  different 
In  such  cases  it  is  settled  that,  when  the  statutory 
bar  attaches,  not  only  the  remedy  for  the  recovery 
of  the  property. is  gone,  but  that  the  absolute  title 
thereto  is  at  once  transferred  to  and  thereby  vested 
in  the  possession  of  the  property.  A  subsequent 
repeal  of  the  limitation  law  could  not  be  given  a 
retrospective  effect,  so  as  to  disturb  this  title.  It  is 
▼ested  as  completely  and  perfectly,  and  is  as  safe 
from  legislative  interference  as  it  would  have  been 
If  it  had  been  perfected  in  the  owner  by  grant,  or 
any  species  of  assurance.  Hall  v.  Webb,  21  W.  Va. 
818 ;  McEldowney  v.  Wyatt  44  W.  Va.  711,  80  S.  E. 
Rep.  288  :  Keller  v.  McHuffman,  15  W.  Va.  64  ;  Indus- 
trial Co.  V.  Schultz,  48  W.  Va.  470,  27  S.  E.  Rep.  266. 

Changing  Mode  of  Enforcing  Contracts  against  Joint 
Debtors.— And  legislation  providing  that  a  creditor 
may  compound  or  compromise  with  a  joint  con- 
tractor or  co-obligor  without  releasing  the  others, 
and  that  the  right  of  contribution  shall  not  be 
affected  thereby  does  not  Impair  the  obligation  of 
existing  contracts.    Yuille  v.  Wimbish,  77  Va.  808. 

Regulating  Manner  of  Adjusting  Confederate  Con- 
tracte.— And  a  statute  providing  a  mode  of  adjust- 
ing confederate  contracts  by  reducing  the  nominal 
amount  contracted  to  be  paid  to  its  gold  value  does 
not  change  the  contract  of  the  parties,  but  only 


provides  a  mode  of  ascertaining  the  value  of  the 
confederate  money  contracted  to  be  paid.  Pharls 
V.  Dice,  21  Gratt  808. 

(c)  Alteration  or  Repeal  of  Corporate  Charters. 

Where  Power  Is  Reserved  to  Alter  or  Amend.— Where 
the  legislature  reserves  the  power  to  alter  or  amend 
corporate  charters,  an  alteration  made  by  them 
does  not  impair  the  obligation  of  the  contract 
within  the  meaning  of  the  constitution.  Robinson 
V.  Gardiner.  18  Gratt  609. 

Under  the  power  reserved  in  the  charter  of  a  pri- 
vate corporation,  to  repeal,  alter  or  modify  the 
charter,  the  legislature  may  repeal  the  charter, 
but  cannot  modify  it  without  the  consent  of  the 
corporation.  But  if  the  corporation  refuses  to  con- 
sent to  the  modillcation  it  must  discontinue  ita 
business  as  a  corporate  body.  Yeaton  v.  Bank  of 
Old  Dominion,  21  Gratt  503. 

Under  Poilce  Power.— The  rights  given  to  private 
corporations  by  their  charters,  and  the  manner  of 
their  exercise,  are  subject  to  such  new  regulations 
as  from  time  to  time  may  be  made  by  the  state 
with  the  view  to  the  pubUc  protection,  health,  and 
safety,  and  in  order  to  guard  properly  the  rights  of 
all  other  individuals  and  corporations.  Hence,  a 
railroad  company,  although  no  power  is  reserved 
to  amend  or  repeal  its  charter,  is  nevertheless 
subject  like  individuals,  to  such  police  laws  as  the 
legislature  may  from  time  to  time  enact  for  the 
protection  and  safety  of  citizens  and  the  general 
convenience  and  good  order.  These  laws  although 
imposing  liabilities  and  duties  on  the  company  other 
than  those  contained  in  its  charter  or  existing 
when  it  was  granted,  do  not  impair  the  obligations 
of  the  contract  Implied  therein.  Richmond,  etc.. 
R.  Co.  V.  City  of  Richmond,  26  Gratt  88 ;  Va.  Dev. 
Co.  V.  Crozer  Iron  Co.,  90  Va.  126, 17  S.  E.  Rep.  806. 

Thus,  where  the  right  to  propel  engines  by  steam 
through  the  streets  of  a  city,  is  not  given  to  the 
railroad  company  in  its  charter,  either  by  express 
words  or  necessary  implication,  the  city  council 
may  prohibit  the  railroad  company  from  so  doing, 
and  no  contract  is  thereby  violated.  Richmond, 
etc.,  R.  Co.  V.  City  of  Richmond,  26  Gratt  88.  See 
post,  "The  Police  Power." 

Corporations  Take  Charter  Subject  to  deneral  Law.— 
Corporations,  chartered  by  the  state,  take  their 
charters  subject  to  the  general  law  of  the  state,  and 
subject  to  such  changes  as  may  be  thereafter  made, 
and  it  is  competent  for  the  state  to  pass  laws  giving 
parties  who  furnish  materials  and  supplies  to  cer- 
tain corporations  prior  liens  and  the  charter  rights 
of  such  corporation  are  not  impaired  thereby.  Va. 
Dev.  Co.  V.  Crozer  Iron  Co.,  90  Va.  126,  17  S.  E.  Rep. 
806. 

Public  Corporatlon-^harltabie  Truste.— Where  a 
fund  has  been  dedicated  for  a  public  use,  and  a 
society  chartered  by  the  legislature  to  administer 
the  trust,  the  society  is  a  otuui  public  corporation 
over  which  the  legislature  has  exclusive  control, 
and  it  may  repeal  its  charter  at  will.  Wambersie  v. 
Orange  Humane  Soc,  84  Va.  446,  5  S  E.  Rep.  25. 

C.  AGAINST  Takhvo  fob  PUBiiic  UsB.— The  consti- 
tution of  the  United  SUtes.  as  well  as  those  of  the 
several  states,  provides  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensa- 
tion. Under  these  provisions  the  courts  all  agree 
that  where  the  property  is  actually  invaded  for 
public  purposes,  compensation  must  be  made  to  the 
owner.  Some  of  the  state  constitutions  provide  that 
if  property  is  taken  or  datnaoed' for  public  use  just 
compensation  must  be  made  to  the  owner  for  the 
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damafire  as  well  as  for  the  property  actually  taken. 
This  last  is  true  of  the  const! tntion  of  West  Vir- 
ginia, so  in  that  state  the  cases  hold  that  the  owner 
must  be  compensated  for  damage  done  his  property, 
as  well  as  for  that  actually  taken  for  public  use. 
Mason  v.  Harper's  Perry  Bridffe  Co.,  17  W.  Va.  886; 
Vamer  v.  Martin,  81  W.  Va.  6S4:  B.  &  O.  R.  Co.  v. 
Plttsburir,  etc..  R.  Co.,  17  W.  Va.  813;  Alexandria, 
etc.,  R.  Co.  V.  Alexandria,  etc.,  R.  Co.,  75  Va.  780,  40 
Am.  Rep.  743.  For  a  full  discussion  of  this  subject, 
see  monographic  note  on  "Eminent  Domain.'* 

VII.  THB  POUCB  POWBR. 

1.  NATURE  AND  EXTENT  OP  POWER.— The 
police  power  of  a  state,  in  a  comprehensive  sense, 
embraces  its  whole  system  of  internal  regulation 
by  which  the  state  may  subject  persons  and  property 
to  all  kinds  of  reasonable  restraints  and  burdens 
in  order  to  secure  the  general  comfort,  health  and 
prosperity  of  the  state,  to  preserve  public  order, 
prevent  offences,  and  to  establish  for  the  inter- 
course of  citizens  with  citizens  those  rules  of  srood 
conduct  and  good  neighborhood  which  are  calcu- 
lated to  prevent  a  conflict  of  rights,  and  to  insure 
to  each  the  uninterrupted  enjoyment  of  his  own,  so 
far  as  it  is  reasonably  consistent  with  a  like  enjoy- 
ment of  rights  by  others.  It  is,  however,  subject 
to  constitutional  limitations,  both  state  and  federal. 
Peel  Splint  Coal  Co.  v.  State,  36  W.  Va.  808,  15  S.  E. 
Rep.  1000. 

2.  SUBJECTS  FOR  ITS  EXERCISE. 
Prejervation  of  Public  Morale— Sunday  Laws.— The 

right  to  enact  laws  to  protect  the  lives,  health  and 
property  of  the  citizens  of  the  state,  and  to  preserve 
good  order  and  the  public  morals,  is  a  part  of  the 
police  power  reserved  to  the  states,  and  though  such 
laws  may  to  some  extent  affect  commerce  and  per- 
sons engaged  in  it,  yet,  if  they  are  enacted  in  good 
faith,  for  police  purposes,  without  discriminating 
against  interstate  or  foreign  commerce,  and  con- 
gress has  not  acted  on  the  subject,  they  do  not 
constitute  a  regulation  of  commerce  within  the 
inhibition  of  the  "commerce  clause"  of  the  consti- 
tution of  the  United  States.  For  example,  a  statute 
prohibiting  the  running  or  transportation,  on  Sun- 
day, of  locomotives  and  cars  is  a  proper  exercise  of 
the  police  power,  as  its  object  is  to  promote  the 
physical  and  moral  well-being  of  society.  N.  &  W. 
R.  Co.  V.  Com.,  08  V a.  740,  84  S.  E.  Rep.  887,  overruling 
N.  &  W.  R.  Co.  V.  Com.,  88  Va.  06,  18  S.  E.  Rep.  840. 

Same— Laws  against  OambUng.— And  under  this 
power  a  state  has  authority  to  forbid  its  citizens  to 
bet  on  horse  racing  in  another  state:  and  this  right 
is  not  affected  by  the  fact  that  the  money  is  to  be 
placed  in  a  third  state.  The  act  forbidden  is  a 
wager,  and  over  It  and  the  actors  in  it,  the  state  has 
complete  jurisdiction,  and  it  is  immaterial  where 
the  race  Is  to  take  place.  Lacey  v.  Palmer,  08  Va. 
150,  84  S.  E.  Rep.  030. 

Preservation  of  Health  and  Safety  of  Public— Regu- 
lating Storage  of  Ounpowder.— Regulations  and  re- 
strictions to  promote  and  secure  the  public  health 
and  safety  are  also  within  the  police  power  of  the 
state  and  may  extend  to  the  protection  both  of 
person  and  property.  In  cities,  and  other  places  of 
dense  population,  the  right  to  store  gunpowder  and 
other  explosive  and  dangerous  materials  may  be 
confined  to  certain  limits,  where  the  harm  which 
may  be  produced  by  them  will  be  reduced  to  the 
minimum.    Davenport  v.  Richmond,  81  Va.  686. 

Same— Regulating  the  Practice  of  Hedlcine.- Stat- 
utes regulating  the  practice  of  dentistry  and  medi- 


cine, providing  means  of  securing  the  competency 
of  persons  engaged  therein,  and  excluding  all 
other  persons  from  snch  practice,  are  defensible, 
both  on  the  ground  that  they  are  in  the  interest 
of  the  public  health  and  are  designed  and  well  cal- 
culated to  protect  the  public  from  impoeition  and 
fraud.  They  will  not  be  pronounced  invalid  unless 
they  make  arbitrary  discriminations  between  per- 
sons equally  well  qualifled  to  engage  in  the  profes- 
sion to  which  such  statute  applies.  State  v.  Dent, 
25  W.  Va.  1;  Dent  v.  West  Virginia,  120  U.  S.  114,0 
^up.  Ct.  Rep.  231. 

Same— Prevention  of  Riots,  etc— A  municipal  cor- 
poration clothed  with  general  powers  is  authorized 
to  order  the  destruction  of  private  property  within 
its  boundaries  when  necessary  for  the  public  safety 
and  good  order.  Hence  the  ordinance  of  the  dty 
of  Richmond,  providing  for  the  destruction  of  all 
liquors  in  the  city,  in  anticipation  of  the  evacuation 
of  the  city  by  Confederate  forces  and  iu  occupation 
by  Union  forces,  was  within  this  rule,  and  valid. 
Jones  V.  City  of  Richmond,  18  Oratt  517. 

Promotion  of  Health— Abatement  of  Nnlsances.— 
The  abatement  of  nuisances  so  clearly  concerns  the 
life,  health  and  comfort  of  citizens,  that  it  is  one  of 
the  implied  police  powers  of  a  municipal  corpora- 
tion, and  need  not  be  specifically  granted  in  iu 
charter.  But  such  power  cannot  be  taken  to  au- 
thorize the  extra-judicial  condemnation  and  de- 
struction of  that  as  a  nuisance  which,  in  its  nature, 
situation,  or  use,  is  not  such.  Bristol,  etc,  Oo.  v. 
City  of  Bristol.  07  Va.  304,  88  S.  £.  Rep.  568,  5  Va.  Law 
Reg.  242,  and  note. 

Same— Regulating  the  Sale  of  Oieomafgarlne.— The 
legislature,  by  virtue  of  its  police  power,  has  a 
right  to  prohibit  and  forbid  the  manufacturing  and 
sale  as  an  article  of  food,  of  any  article  designed  to 
take  the  place  of  butter  or  cheese;  and  having  the 
power  to  prohibit  the  sale  or  manufacture  of  sach 
an  article,  it  follows  that  they  have  the  power  to 
require  that  some  distinguishing  mark  be  placed 
upon  it  to  prevent  deception  or  imposition  in  the 
sale  of  the  same,  even  though  it  should  have  tlie 
effect  of  injuring  the  sale  of  the  article  in  question. 
Hence,  a  statute  prohibiting  and  making  criminal 
the  sale  of  oleomargarine  unless  it  has  been  colored 
pink  is  constitutional,  though  applicable  to  that 
manufactured  without  as  well  as  that  manufactured 
within  the  state.  State  v.  Myers,  42  W.  Va.  88.  28 
S.  E.  Rep.  580. 

General  Welfare.— A  statute  enacted  in  the  bona 
ftd€  exercise  of  the  police  power  of  a  state  for  the 
suppression  of  a  recognized  vice,  the  prohibition  of 
the  sale  or  manufacture  of  adulterated  or  impure 
food,  or  the  prevention  of  the  spread  of  disease 
among  men  or  beasts,  will  not  be  held  invalid  as 
repugnant  to  the  commerce  clause.  Liacey  v. 
Palmer,  08  Va.  ISO,  24  S.  E.  Rep.  080. 

▲  statute  making  it  unlawful  for  hogs  to  run  at 
large  and  imposing  a  fine  upon  the  owner,  and  In 
addition  giving  the  party  injured  by  such  hogs, 
when  trespassing,  a  lien  for  double  the  amount  of 
his  damages,  is  a  proper  exercise  of  the  police 
power  and  does  not  contravene  any  provisloa  of 
the  state  or  United  States  constitution.  Haigh  v. 
Bell,  41  W.  Va.  10,  28  S.  E.  Rep.  666. 

And  a  statute  prohibiting  the  mining  for  coal 
within  five  feet  of  the  boundary  line  of  another^ 
land,  without  his  consent,  and  imposing  a  penalty 
for  so  doing,  is  a  valid  exercise  of  the  police  power 
of  the  sUte.  Mapel  v.  John,  42  W.  Va  80^  24  S.  £. 
Rep.  606. 
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Re^latloB  of  Manner  of  Exercising  Corporate  Pran- 

chlees.— Perbaps  the  most  striking  illustration  of 
the  exercise  of  the  police  power  will  be  found 
amonff  the  judicial  decisions  which  have  held  that 
the  rlffhts  insured  to  private  corporations  by  their 
charters,  and  the  manner  of  their  exercise,  are 
subject  to  such  new  regulations  as  from  time  to 
time  may  be  made  by  the  state  with  a  view  to  the 
public  protection,  health  and  safety,  and  in  order 
to  guard  properly  the  rights  of  other  individuals 
and  corporations.  Although  these  charters  are  to 
be  regarded  as  contracts,  and  the  rights  assured  by 
them  are  inviolable,  it  does  not  follow  that  these 
rights  are  at  once,  by  force  of  the  charter  contract, 
removed  from  the  sphere  of  state  regulation,  and 
that  the  charter  implies  an  undertaking,  on  the 
part  of  the  state,  that  in  the  same  way  in  which 
their  exercise  is  permissible  at  first,  and  under  the 
regulations  then  existing,  and  those  only,  may  the 
corporators  continue  to  exercise  their  rights  while 
the  artificial  existence  continues.  The  obligation  of 
the  contract  by  no  means  extends  so  far;  but  on 
the  contrary,  the  rights  and  privileges  which  come 
into  existence  under  it  are  placed  upon  the  same 
footing  with  other  legal  rights  and  privileges  of  the 
.citizen,  and  subject  in  like  manner  to  proper  rules 
for  their  d^e  regulation,  protection  and  enjoyment 
Va.  Devel.  Co.  v.  Crozer  I.  Co.,  90  Va.  198,  17  S.  E. 
Bep.  806;  Richmond,  etc.,  R.  Co.  v.  City  of  Richmond, 
28  Qratt  88.  See  "Alteration  or  Repeal  of  Corpo- 
rate Charters." 

Prohibiting  Sale  of  Liquors.— So,  upon  this  ground, 
statutes  prohibiting  the  sale  of  intoxicating  liquors 
are  not  repugnant  to  the  constitution  of  the  United 
States,  either  on  the  ground  that  they  impair  the 
obligation  of  contracts,  or  deprive  a  person  of  his 
liberty  or  property  without  due  process  of  law,  or 
that  they  violate  the  privileges  and  immunities  of 
citizens  of  the  United  States.  Such  statutes  have 
been  invariably  held  valid  by  the  supreme  court  of 
the  United  States  as  police  regulations,  looking 
to  the  protection  of  the  lives,  health  and  property  of 
the  citizens,  and  to  the  preservation  of  good  order 
and  the  public  morals,  where  they  do  not  conflict 
with  the  paramount  authority  of  congress  to  regu- 
late commerce  with  foreign  nations  and  among  the 
several  states.  Savage  v.  Com.,  84  Va.  619, 6  S.  £. 
Rep.  666. 

8.  LIMITATIONS  UPON  ITS  EXERCISE. 

Limited  by  Constitution.— The  police  power,  how- 
ever broad  and  extensive,  is  not  above  the  consti- 
tution, and  must  be  exercised  in  subordination 
thereto.  SUte  v.  Goodwill,  88  W.  Va.  179, 10  S.  E. 
Rep.  286. 

Acts  Done  under  Color  of  Power  Must  Not  Be  Arbl- 
trary.— A  statute  which  inhibits  a  person  to  "keep 
in  his  possession,  for  another,  spirituous  liquors," 
is  in  conflict  with  both  the  federal  and  state  con- 
Htltutions  as  it  is  not  a  reasonable  exercise  of  the 
police  power,  because  it  has  no  reference  to  the 
prohibition  of  the  sale  of  liquor.  It  is  simply  an  at^ 
tempt  to  make  the  possession  of  liquor  for  any  pur- 
pose a  crime.  State  v.  Gilman,  38  W.  Va.  146, 10  S. 
£.  Rep.  288. 

Validity  of  Its  Exercise  a  Judicial  Question.— Gener- 
ally, it  is  for  the  legislature  to  determine  what 
laws  and  regulations  are  proper  in  the  exercise  of 
the  police  power;  but  if  it  passes  an  act  ostensibly 
for  the  public  health  and  safety,  and  thereby  de- 
stroys or  takes  away  the  property  of  a  citizen,  or 
interferes  with  the  rights  or  personal  liberty,  then 
it  is  for  the  courts  to  determine  whether  it  is  a 


proper  and  reasonable  exercise  of  the  power,  and  if 
it  is  not  to  declare  it  void.  State  v.  Goodwill,  88  W. 
Va.  179, 10  S.  £.  Rep.  286;  State  v.  Gilman,  83  W.  Va. 
146,18S.  E.  Rep.  288. 

VIH.  INTBRSTATB  COMMBRCB. 

1.  WHAT  CONSTITUTES. 

Telegraph  Companies  mM  Instruments  of  Commerce.— 

The  telegraph  is  an  Instrument  of  commerce,  and 
telegraph  companies  are  subject  to  the  regulating 
power  of  congress  in  respect  to  their  foreign  and 
Interstate  business.  A  telegraph  company  occu- 
pies the  same  relation  to  commerce  as  a  carrier  of 
messages,  that  a  railroad  company  does  as  a  car- 
rier of  goods.  Both  companies  are  Instruments  of 
commerce,  and  their  business  is  commerce  itself. 
They  do  their  transportation  In  different  ways,  and 
their  liabilities  are  in  some  respects  different  but 
they  are  both  indispensable  for  those  engaged  to 
any  considerable  extent  in  commercial  pursuits. 
Postal  TeL  Co.  v.  Richmond,  99  Va.  102,  87  S.  E.  Rep. 
780. 

Empty  Freight  Cars  Not  within  the  Rule.— A  train  of 
empty  cars  which  have  been  used  in  the  past,  and 
are  Intended  to  be  used  in  the  future  exclusively  in 
carrying  articles  of  interstate  commerce,  is  never- 
theless not  to  be  considered  as  engaged  in  in- 
terstate commerce  until  loaded  with  articles 
committed  to  the  carrier  to  be  transported  to  an- 
other state.  Norfolk  &  Western  R.  Co.  v.  Com..  98 
Va.  749.  24  S.  E.  Rep.  887. 

2.  POWER  TO  REGULATE  VESTED  IN  CON- 
GRESS. 

What  the  Power  to  Regulate  Interstate  Commerce 

Embraces.— Under  the  constitution  of  the  United 
States  congress  has  power  to  regulate  commerce 
among  the  states,  and  this  power  embraces  the 
power  to  regulate  all  the  various  agencies  by  which 
that  commerce  Is  conducted.  State  laws  which 
undertake,  in  any  form  to  enforce  a  tax  on  such 
commerce,  or  to  impose  a  burden  or  hindrance 
thereon,  or  to  embarrass  commercial  intercourse 
and  transactions,  or  to  give  citizens  of  one  state 
any  advantage  over  citizens  of  another  state 
engaged  in  interstate  commerce,  are  regulations 
of  commerce  among  the  states,  and  therefore 
void.  Richmond*  etc.,  R.  Co.  v.  Patterson  Tobacco 
Co.,  92  Va.  670,  24  S.  E.  Rep.  261.  (^3rtned  in  169  U.  S. 
811:  Adkins  v.  City  of  Richmond,  98  Va.  91,  84  S.  E. 
Rep.  967. 

Power,  When  Exerctsed  by  Congress,  Is  Exclusive.— 
The  power  to  regulate  commerce  between  the  sev- 
eral states,  when  exercised  by  congress,  is  exclu- 
sive in  its  character,  and  the  omission  to  exercise  it 
is  equivalent  to  a  declaration  of  the  will  of  congress 
that  it  shall  remain  free  and  uncontrolled  in  those 
respects  in  which  the  subject  is  capable  of  being 
dealt  with  by  general  regulations.  Richmond,  etc., 
R.  Co.  V.  Patterson  Tobacco  Co.,  92  Va.  670,  24  S.  E. 
Rep.  261,  affinrnd  in  169  U.  S.  811:  Atkins  v.  City  of 
Richmond,  98  Va.  91,  84  S.  E.  Rep.  967. 

8.  TO  WHAT  EXTENT  STATES  MAY  REGU- 
LATE.—The  power  to  regulate  commerce  between 
the  states  covers  a  wide  fleld  and  embraces  a  great 
variety  of  subjects  some  of  which  will  call  for  uni- 
form rules  and  national  legislation,  while  others 
can  be  best  regulated  by  rules  and  provisions  sug- 
gested by  the  varying  circumstances  of  differing 
places  and  limited  in  their  operation  to  such  plact  a 
respectively.  And  to  the  extent  required  by  these 
last  cases,  the  power  to  regulate  commerce  between 
the  states  may  be  exercised  by  the  states,  so  far  as 
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Buch  legislation  is  not  in  conflict  with  some  act  of 
congress  passed  either  before  or  after  sach  state 
leffislatlon  reffulatlng  commerce  in  this  particular 
case  and  manner.  State  y.  Railroad  Co..  24  W.  Va. 
788. 

Applying  this  rule  a  state  statute  making  it  a  mis- 
demeanor to  run  freiirht  trains  on  Sunday  is  not 
unconstitutional,  where  it  contains  nothlnff  In  its 
provision  suffffestive  of  a  purpose  to  interfere  with 
the  interstate  traffic,  or  indicatiye  of  any  other 
intent  than  to  prescribe  a  rule  of  cItII  conduct  for 
people  within  the  state,  although  it  may  affect  in- 
terstate commerce  to  some  extent,  so  far  as  running- 
freight  trains  from  one  state  to  another  is  con- 
cerned. Norfolk,  etc.,  R.  Co.  v.  Com..  08  Va.740,  84  S. 
E.  Rep.  887,  otemUina  Noifolk,  etc.,  R.  Co.  y.  Com., 
88  Va.  06,  18  S.  £.  Rep  84a  See  antt.  "The  Police 
Power." 

Taxing  Vessels  Bniraired  In  Interstate  Commerce.— A 
state  has  power  to  tax  vessels  ensrasred  in  Interstate 
commerce  if  they  are  owned  and  have  their  home 
port  within  the  state.  Wheeling,  etc..  Transporta- 
tion Co.  y.  City  of  Wheeling,  0  W.  Va.  170,  27  Am. 
Rep.  668. 

Reffnlatlng  its  Own  Waters.— The  -naylsrable  waters 
and  the  soil  under  them  within  the  territorial 
limits  of  the  state  are  the  property  of  the  state!  to 
be  controlled  by  the  state  at  its  own  discretion  for 
the  benefit  of  its  citizens,  only  so  as  not  to  interfere 
with  the  authority  of  the  ffovernment  of  the  United 
States  to  regulate  commerce  and  navlffatlon. 
McCready  y.  Com.,  27  Gratt  086;  Morgan  y.  Com.,  08 
Va.  818,  86  S.  £.  Rep.  448;  McCready  y.  Com.,  04  U.  S. 
801. 

4.  WHAT  AMOUNTS  TO  AN  INTERFERENCE 
WITH  INTERSTATE  COMMERCE. 

Regulating  Delivery  of  Telegraph  Messages.— A  stat- 
ute making  it  the  duty  of  ev^ry  telegraph  or  tele- 
phone company  to  deliver  with  promptness  every 
message  received  to  the  person  to  whom  It  is  ad- 
dressed, if  the  regulations  of  the  company  require 
such  delivery,  or  to  forward  promptly  as  directed, 
and  providing  a  penalty  for  every  failure  to  deliver 
or  forward  such  message  as  promptly  as  practical, 
such  penalty  to  be  paid  by  the  person  sending  the 
message  or  to  the  person  to  whom  it  is  addressed,  is 
not  void,  as  imposing  a  burden  upon,  or  as  a  regu- 
lation of  Interstate  commerce,  when  applied  to  the 
failure  of  an  Interstate  telegraph  company  to 
deliver  a  message  sent  from  another  state.  West^ 
em  Union  Telegraph  Co.  v.  Tyler,  00  Va.  207, 18  S.  E. 
Rep.  280:  Western  Union  Telegraph  Co.  v.  Bright,  00 
Va.  778.  20  S.  E.  Rep.  146;  Western  Union  Telegraph 
Co.  V.  Powell,  04  Va.  268,  2%  S.  £.  Rep.  828. 

License  Tax  for  Sale  of  Cigarettes  Imported  In  Orgl- 
nai  Packages.— Cigarettes  manufactured  in  one 
state  and  imported  Into  another  in  the  original 
package  may  be  sold  in  such  original  package,  and 
a  state  st.atute  requiring  the  payment  of  a  license 
fee  for  the  privilege  of  selling  cigarettes  at  retail, 
so  far  as  it  applies  to  cigarettes  imported  and  sold 
by  the  importer  in  the  original  package,  is  a  regu- 
lation of  Interstate  commerce,  and  therefore  void. 
State  V.  Ooetze.  43  W.  Va.  406,  27  S.  E.  Rep.  226. 

5ame— What  Are  Original  Packages  of  Cigarettes.— 
Where  cigarettes  are  manufactured  in  a  sister  state, 
and  placed  in  paper  boxes  for  convenience  of  trans- 
portation and  sale,  and  such  boxes  are  provided 
with  the  proper  label,  giving  the  name  of  the  cig- 
arettes, caution  notice,  the  number  of  the  factory, 
the  number  of  the  revenue  district,  the  name  of  the 
state  in  which  they  are  manufactured,   and  the 


proper  internal  revenue  stamp,  duly  cancelled,  is 
pasted  across  the  end  of  such  package  so  as  to  seal 
the  same,  in  accordance  with  the  requirements  of 
the  act  of  congress  and  Internal  revenue  laws 
governing  the  packing,  shipment,  and  sale  of  dg" 
arettes,  such  paper  box  must  be  regarded  as  an 
original  package:  and  its  character  is  not  changed 
by  its  being  placed,  with  other  boxes  of  the  same 
kind,  in  a  wooden  box  for  shipment.  State  v. 
Qoetze,  48  W.  Va.  406, 27  S.  E.  Rep.  225w 

Interstate  Commerce  Cannot  Be  Taxed.- While  the 
property  of  a  telegraph  company,  situated  within  a 
state,  may  be  taxed  by  the  state  as  all  other  prop- 
erty is  taxed,  yet  its  business  of  an  interstate  char- 
acter cannot  be  thus  taxed.  A  general  license  tax 
on  a  telegraph  company  affects  its  whole  business, 
interstate  as  well  as  domestic,  and  is  nnconstltn- 
tional.  Postal  Tel.  Co.  v.  Richmond,  00  Va.  102, 87  S. 
E.  Rep.  780. 

But  a  city  may  impose  a  license  fee  upon  every 
telegraph  company  or  agency  doing  business  in  the 
city,  for  business  done  exclusively  in  the  city,  not 
including  business  done  to  and  from  points  without 
the  state,  or  business  done  for  the  government,  bnt, 
if  engaged  in  interstate  commerce,  the  license  tax 
cannot  be  In  excess  of  what  would  be  the  tax  on  its 
property  within  the  city  limits  under  the  ordinary 
modes  of  taxatioif :  and  the  payment  of  such  license 
tax  cannot  be  made  a  prerequisite  to  the  right  of 
the  company  to  transact  business.  Postal  TeLOa 
V.  Richmond,  00  Va.  108,  87  S.  E.  Rep.  780. 

Taxing  CItlsens  of  Another  State  SeiUinr  Goods  bj 
Sample.— It  Is  competent  for  states  to  require  a 
license  to  be  obtained  by  every  person  selling  goods 
by  sample,  who  are  not  "resident  merchants.**  as  a 
man  may  be  a  resident  citizen  and  not  a  resident 
merchant,  and  the  reverse;  hence  a  statute  requir- 
ing a  license  in  such  case  is  not  tinconstitutional  as 
being  a  discrimination  in  favor  of  citizens  of  the 
state.    Speer  v.  Com.,  28  Oratt.  086, 14  Am.  Rep.  164. 

Taxation  of  Brokers  Engaged  In  Interstate  Commaire. 
—A  resident  of  a  state  who  solicits  orders  for  the 
sale  of  goods  by  sample,  solely  for  nonresident 
owners,  and  who  forwards  such  orders  and  receives 
a  commission  for  the  sales  negotiated  by  him,  is  a 
broker  engaged  in  interstate  commerce,  and  neither 
the  state  nor  any  municipal  corporation  can  impose 
a  license  tax  on  him  for  such  business.  Adkins  y. 
City  of  Richmond,  08  Va.  01,  84  S.  E.  Rep.  007. 

Taxation  of  Peddlers.— A  state  has  the  right  to 
Impose  a  tax  on  peddlers,  where  it  operates  nni- 
formly  upon  all  citizens  and  does  not  discriminate 
in  favor  of  its  citizens  and  against  citizens  of  other 
states,  or  where  the  tax  Imposed  is  in  the  exercise  of 
police  powers,  and  not  a  regulation  of  commerce 
under  cover  of  the  power,  although  incidentally  It 
may  have  that  effect.  But  where  any  injnrions  dis- 
crimination is  made  In  favor  of  the  resident  against 
the  nonresident,  or  with  respect  to  the  sales  of 
articles  manufactured  in  that  state  over  similar 
articles  manufactured  abroad,  the  law  Isrepngrnant 
to  the  constitution  of  the  United  States,  and  there- 
fore void.    Com.  v.  Myer.  02  Va.  800, 28  S.  E.  Rep.  91& 

3nnday  Laws.— A  law  Imposing  a  fine  upon  any  per- 
son who  labors  on  Sunday,  or  employs  his  servants 
in  so  doing,  except  in  works  of  necessity  and  charity. 
though  it  incidentally  affects  Interstate  commerce. 
Is  not  to  be  regarded  as  an  interference  with  inter- 
state commerce  but  is  purely  a  law  In  reference  to 
the  Internal  policy  of  the  sta  te.  and  may  be  enforced 
against  a  railroad  company  engaged  in  interstate 
commerce.    State  v.  Railroad  Co..  84  W.  Va.  788. 
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Maklnff   Carrier   liable  beyond  Its  Own  Line.— A 

statute  proTldinff  tbat  a  common  carrier  acceptinff 
anything  for  transportation  directed  to  a  destina- 
tion beyond  its  own  line  sliall  be  deemed  to  assume 
obligation  for  its  safe  carriage  to  such  destination* 
unless,  at  tbe  time  of  such  acceptance,  it  be  released 
from  such  liability  by  a  contract  in  wrltin«r,  signed 
by  the  owner,  is  not  a  regulation  of  interstate  com- 
merce. Richmond,  etc.,  R.  Ck>.  y.  Patterson  Tobacco 
Ck>.,  92  Va.  070,  24 S.  E.  Rep.  261.  affirmedin  109 U.  S.  811. 
Discrlnilnation  against  Publication  of  a  Sister  State. 
—A  state  statute  discriminating  against  publishers 
of  books  of  another  state  is  unconstitutional,  as  it 
▼iolates  the  commerce  clause  of  the  federal  consti- 
tnUon.    JSx  parte  Rollins.  80  Va.  814. 

6.  THE  INTERSTATE  CX^MMERCE  ACT. 
Contracts  Made  under  interstate  Conunerce  Act— 

The  general  rule  that  a  contract  made  in  violation 
of  law  is  void,  and  that  no  recovery  can  be  had  upon 
it,  applies  to  contracts  made  in  violation  of  the  Inter- 
state Commerce  Law.  Southern  Railway  Co.  v. 
Wilcox.  90  Va.  894,  89  S.  E.  Rep.  144. 

Liowering  a  freight  rate  in  the  manner  required 
by  the  Interstate  Commerce  Act,  after  a  contract 
has  been  made  in  violation  of  that  act,  does  not  ren- 
der the  contract  valid  and  binding  on  the  carrier, 
and,  if  under  no  legal  obligation  to  lower  them,  the 
carrier  may  restore  the  rate  so  lowered.  Southern 
Railway  Co.  v.  Wilcox,  99  Va.  894,  89  S.  E.  Rep.  144. 

IX.  TAXATION. 

1.  WHO  MAY  EXERCISE  TAXING  POWER. 
Power  Inherent  In  the  Leffislature.— That  taxation 
is  a  legislative  power,  has  never  been  questioned  in 
this  country.  The  power  to  tax  rests  upon  necessity, 
and  is  inherent  in  every  sovereignty.  The  legisla- 
ture of  every  free  state  will  possess  it,  under  the 
general  grant  of  legislative  power,  whether  partic- 
olarly  specified  in  the  constitution  among  the  pow- 
ers to  be  exercised  by  it  or  not.  Com.  v.  Moore,  25 
Gratt.  961 :  Eyre  v.  Jacob,  14  Oratt  420. 

The  legislature  possesses  the  full,  absolute,  su- 
preme power  of  taxation,  except  so  far  as  it  may 
have  been  surrendered  to  the  general  government 
or  may  be  interdicted  by  the  restrictions  and  man- 
dates of  the  state  constitution,  which  is  not  to  be 
consulted  as  to  the  powers  given,  but  only  as  to  the 
Umitatlons  imposed.  Helfrick's  Case,  29  Oratt  848: 
Com.  V.  Moore,  25  Gratt  955;  Peters  v.  Lynchburg, 
76  Va.  982:  Eyre  v.  Jacob,  14  Gratt  422. 

And  an  act  requiring  the  county  court  to  lay  a 
levy  upon  the  tltheables  of  the  county  for  the  pur- 
pose of  Improving  the  navigation  of  a  stream  lying 
within  it  though  passed  without  the  assent  of  the 
people,  is  valid.  Harrison  v.  Holland,  8  Gratt  247. 
See  also,Goddin  V.  Crump,  8  Leigh  120;  Bull  v.  Read, 
18  Gratt  78:  Wade  v.  City  of  Richmond,  18  Gratt  668; 
IMnwiddie  County  v.  Stuart  28  Gratt.  526. 

Delegation  to  Counties  or  nunicipalltles.— And  the 
legislature  has  full  power  to  authorize  counties  and 
municipal  corporations  to  levy  taxes  within  their 
1x>unds  for  their  peculiar  parposes.  And  the  mode, 
subjects,  and  extent  of  such  taxation  is  not  limited 
or  regulated  by  the  constitutional  provisions  in 
relation  to  taxation  and  finance,  as  these  provisions 
relate  to  taxation  tor  the  purpose  of  state  revenue 
only.    Gilkeson  v.  Frederick  Justices.  18  Gratt  577. 

And  in  the  absence  of  constitutional  restrictions, 
the  legislature  may  impose  upon  a  taxing  district, 
such  as  a  town,  the  duty  of  keeping  In  repair  the 
streets  within,  and  relieve  it  from  taxation  for  roads 
without  its  limits.    The  legislature  is  the  final  judge 


of  thlB  question;  and  the  legislature  of  Virginia  is 
not  restrained  in  this  respect  by  the  constitution  of 
the  sute,  and  it  may  exempt  land  lying  within  a 
town  from  the  payment  of  a  county  road  tax. 
Supervisors  of  Washington  County  v.  Saltville  Land 
Co.,  99  Va.  040,  89  S.  E.  Rep.  7041 

But  county  authorities  are  not  authorized  by  the 
constitution,  independent  of  the  action  of  legisla- 
ture, to  assess  railroad  or  other  property  for  tax* 
ation  and  county  levies  upon  it  Bait,  etc.,  R.  Co. 
V.  Koontz,  77  Va.  699. 

County  Cannot  Tax  unless  Authorized  to  Do  So.— 
Under  the  constitution  of  the  state  a  county  cannot 
exercise  the  powers  of  taxation,  unless  authorized  to 
do  so  by  the  legislature.  Va. ,  etc.,  R.  Co.  v.  Washing- 
ton County,  80  Gratt  484:  Shenandoah,  etc.,  R.  Co.  v. 
Supervisors,  78  Va.  209. 

But  in  Virginia  the  right  of  a  county  to  Impose  a 
county  school  tax  is  conferred  by  the  constitution, 
to  which  the  legislature  has  given  effect  by  appro- 
priate legislation,  and  this  right  cannot  be  taken 
away  by  the  legislature.  The  people  and  the  prop- 
erty of  a  town  are  subject  to  the  county  government 
for  county  purposes,  and  the  legislature  cannot 
exempt  them  from  the  payment  of  a  school  tax. 
Supervisors  of  Washington  County  v.  Saltville  Land 
Co.,  99  Va.  040,  89  S.  E.  Rep.  704. 

Power  Delegated  Cannot  Be  Taken  Away.— But  where 
the  constitution  confers  upon  each  county  the  right 
to  levy  a  tax  upon  property  tot  the  public  free  schools 
the  legislature  cannot  deprive  the  county  of  such 
power.  Robertson  v.  Preston,  97  Va.  290, 88  S.  E.  Rep. 
018:  Supervisors  v.  Saltville  Land  Co.,  99  Va.  040,  89 
S.  E.  Rep.  704. 

Towns  and  Counties  Cannot  Levy  Capitation  Tax.— 
The  Virginia  constitution  limits  the  amount  of  the 
capitation  tax  which  may  be  levied  annually  by  the 
state  to  one  dollar,  and  by  counties  and  corporations 
to  fifty  cents,  for  all  purposes.  Hence,  the  legisla- 
ture has  no  power  to  authorize  towns  and  subdivi- 
sions of  counties  and  cities  to  levy  a  capitation 
ta-*^  The  only  corporations  authorized  to  levy  such 
a  tax  are  cities  which  have  separate  governments, 
and  which  are  not  taxed  for  county  purposes. 
Robertson  v.  Preston,  97  Va.  290,  38  S.  E.  Rep.  018. 

2.  WHAT  MAY  BE  TAXED. 

Intoxicating  Liquors.— Licenses  for  the  sale  of  in- 
toxicating liquors  are  not  only  Imposed  for  the  pur- 
pose of  raising  revenue,  but  also  for  the  purpose  of 
regulating  the  trafilc  and  consumption  of  these  ar- 
ticles, and  hence  the  state  may  impose  such  condi- 
tions for  conducting  said  traffic  as  it  may  deem  most 
for  the  public  good.  Jelly  v.  Dlls.  27  W.  Va  207: 
Moundsvllle  v.  Fountain.  27  W.  Va.  182:  Beasley  v. 
Town  of  Beckley.  28  W.  Va.  81. 

Newspapers.— And  It  is  competent  for  a  city  to  im- 
pose a  tax  upon  the  business  of  publishing  a  news- 
paper as  the  constitutional  provision  guaranteeing 
freedom  of  the  press  was  not  intended  to  prevent 
taxation  of  the  business  of  publishing.  Norfolk  v. 
Norfolk  Landmark  Co.,  95  Va.  504.  28  S.  E.  Rep.  959. 

Merchant  Dealing  in  3econd  Hand  Goods.— The  legis- 
lature may  require  a  regular  merchant  who  has  a 
license  to  transact  a  general  merchandising  busi- 
ness, to  take  out  the  license  required  of  dealers  in 
second  hand  articles  before  allowing  him  to  deal  in 
such  articles.  Hirch  v.  Com.,  21  Gratt  786.  See  also, 
Morgan  v.  Com.,  98  Va.  814.  85  S.  E.  Rep.  448:  Com.  v. 
Moore,  85  Gratt  900;  Lewellen  v.  Lockharts,  81 
Gratt  570.  and  foot-note. 

Pishing.— It  is  competent  for  the  state  to  impose  a 
license  tax  upon  persons  engaged  in  fishing  in  the 
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public  waters  of  the  state,  and  In  addition,  to  tax  the 
tackle  used  to  catcb  tbe  fish.  Snch  taxation  is  not 
double.    Morgan  y.  Com.,  96  Va.  812,  86  S.  E.  Bep.  448. 

Lawyers.— And  an  ordinance  providing  for  taxing 
lawyers  is  not  an  income  tax,  and  is  constitutional. 
Ould  V.  City  of  Richmond,  28  Gratt  404. 

Billiard  Saloon.— And  the  keepers  of  a  billiard  sa- 
loon may  be  required  to  take  out  a  license,  and  pay 
a  tax  thereon.    Lewellen  v.  Lockharts,  81  Gratt  670. 

Officers  of  Sheriff  or  Serjeant.- And  assessments  in 
certain  cases  on  the  office  of  sheriff  and  sergeant  is 
not  in  Tiolation  of  the  constitution.  Gllkeson  y. 
Frederick  Justices,  18  Gjratt  577. 

Taxing  BualnoM.— A  tax  on  the  business  of  selling 
property  is  a  tax  on  the  property  itself.  If  the 
property  be  nontaxable,  there  can  be  no  tax  on  the 
business  of  selling  it.  Otherwise,  where  the  prop- 
erty is  taxable.  Com.  v.  Maury,  82  Va.  888.  1  S.  £. 
Bep.  186. 

Under  the  provisions  of  the  constitution  of  Vir- 
ginia, the  legislature  has  no  power  to  levy  a  license 
tax  upon  any  employment  or  business  other  than 
those  named  in  the  fourth  section,  except  in  cases 
where  such  business  cannot  be  reached  by  the  od 
valorem  system.  Whether  a  business  can  or  cannot 
be  reached  by  the  ad  valorem  system  is  a  question 
primarily  for  the  legislature,  and  its  determination 
of  the  question  cannot  be  held  to  be  erroneous  unless 
it  is  manifestly  so.  Morgan's  Case,  06  Va.  812, 86  S. 
£.  Rep.  448:  Com.  v.  Moore,  25 Gratt  067;  Thomas  v. 
Snead,  99  Va.  618,  89  S.  E.  Rep.  660. 

Tonnage  Duty  Cannot  Be  Imposed  by  State.— The 
states  have  no  power  to  Impose  a  tonnage  duty. 
Johnson  v.  Drummond,  20  Gratt  419. 

8.  ESSENTIALS  OF  A  VALID  TAX. 

Must  Be  Equal  and  Unlionn.— The  constitution 
expressly  provides,  that  all  taxes  must  be  equal  and 
uniform.  A  tax  upon  fishermen  in  proportion  to  the 
depth  of  the  water  from  which  they  take  fish  Is  an 
equal  and  uniform  tax  within  the  meaning  of  the 
constitution.  Morgan  v.  Com.,  98  Va.  818,  86  S.  E. 
Rep.  448. 

And  although  the  Virginia  constitution  provides 
that  taxes  shall  be  equal  and  uniform,  it  is  within 
the  constitutional  power  of  the  legislature  to  Impose 
a  tax  upon  the  transmission  of  estates  by  devise  or 
descent,  and  prescribe  the  rate  of  same.  Eyre  v. 
Jacob,  14  Gratt  422,  a.na  foot-note;  Miller  v.  Com.,  27 
Gratt  110;  Schoolfleld  v.  City  of  Lynchburg,  78  Va. 
871;  Peters  v.  City  of  Lynchburg,  70  Va.  987;  Ould  v. 
City  of  Richmond,  28  Gratt  404;  Slaughter's  Case.  18 
Gratt  707,  2LnCi  foot-note;  Gllkeson  v.  Frederick  Jus- 
tices, 18  Gratt.  577,  and  foot-note. 

And  the  adoption  of  a  constitutional  provision 
requiring  taxation  to  be  equal  and  uniform  through- 
out the  state,  and  that  all  property  both  real  and 
personal  shall  be  taxed  in  proportion  to  its  value, 
does  not  operate  to  repeal  a  law  imposing  a  tax  in 
force  at  the  time  of  its  adoption;  and  such  a  provi- 
sion does  not  apply  to  taxation  by  municipalities. 
Douglass  V.  HarrisvlUe,  9  W.  Va.  162. 

Taxes  on  Licenses  Need  Not  Be  IBqual  and  Untfonn.— 
But  taxes  on  licenses  are  not  required  by  the  con- 
stitution of  Virginia  to  be  equal  and  uniform. 
Slaughter  v.  Com.,  13  Gratt  707;  Ould  v.  City  of  Rich., 
23  Gratt  478;  Com.  v.  Moore,  25  Gratt  958;  Danville 
v.  Shelton,  70  Va.  829;  Eyre  v.  Jacob,  14  Gratt  422; 
Gllkeson  v.  Frederick  Justices,  18  Gratt  577;  West 
Union  Tel.  Co.  v.  City  of  Rich.,  20  Gratt  1. 

Taxing  Oyster  Industry— Uniformity  of  Tax.— A  stat- 
ute which  requires  persons  taking  oysters  from  the 
public  water  to  make  a  return  of  sale  of  the  oysters 


made  by  him  during  the  week  preceding,  and  which 
Imposes  a  tax  on  such  sales  equal  to  the  amount  ot 
tax  levied  by  the  state  on  any  other  species  of  prop- 
erty, and  which  prescribes  penalties  for  failure  to 
make  such  returns,  but  which  allows  the  party,  if 
he  prefers,  to  pay  a  certain  sum  in  lieu  of  the  tax,  is 
constitutional-  The  uniformity  of  the  tax  is  not 
affected  by  the  manner  in  which  the  value  of  the 
property  Is  ascertained;  nor  is  the  tax  a  license  or 
income  tax.  Com.  v.  Brown,  91  Va.  702,  21  S.  E.  Rep. 
867. 

Bxact  Justice  Often  Not  Attainable.- Exact  Justice 
and  equality  are  not  attainable  in  matters  of  taxa- 
tion, and  consequently,  are  not  required  ;  the  most 
that  can  be  done  being  to  approximate  them  as 
near  as  possible.  Ould  v.  Richmond.  88  Gratt.  471: 
Helfrlck's  Case,  29  Gratt  860;  Com.  v.  Moore,  SS 
Gratt.  968;  Eyre  v.  Jacob,   14  Gratt  482. 

Tax  Must  Not  Exceed  Constitutional  Anoort.— Under 
the  provision  limiting  the  capitation  tax  whidi  may 
be  Imposed  by  the  legislature,  an  act  requiring  all 
male  persons  between  certain  ages  to  work  on  the 
public  roads,  or  In  default  thereof  to  pay  a  fine 
assessed  by  the  legislature,  is  unconstitutional  and 
void,  as  such  a  statute,  in  effect,  imposes  an  ad- 
ditional tax.  Profllt  V.  Anderson,  1  Va.  Dec  906.  80 
S.  E.  Rep.  887. 

IVIust  Conform  te  the  Constitution.— A  levy  by  a 
board  of  supervisors  for  district  school  purposes 
on  the  property  of  a  railroad  company,  as  a  whole, 
within  a  county,  without  reference  to  what  part 
thereof  is  located  In  the  several  districts,  and  which 
does  not  show  the  amount  levied  for  each  district 
is  void,  because  in  violation  of  sec  8.  art  8 
of  the  Virginia  Constitution.  New  York,  etc,  R.  Co. 
V.  Supervisors,  92  Va.  661.  24  S.  E.  Rep.  281. 

An  act  authorizing  commissioners  to  levy  a  capi- 
tation tax  upon  the  white  male  inhabitants,  and  an 
ad  valorem  tax  upon  the  property  of  the  district 
sufllcient  to  raise  the  amount  necessary  to  defray 
the  expenses  of  the  free  schools  of  the  district  Is  to 
be  construed  in  accordance  with  the  consHtution; 
and  the  capitation  tax  is  properly  levied  npon  the 
white  male  inhabitants  above  twenty-one  years  of 
age  only,  and  the  ad  valorem  tax  upon  slaves  H 
properly  levied  upon  slaves  over  twelve  years  of 
age  valued  at  three  hundred  dollars  each.  And  the 
ratio  of  the  capitation  to  the  ad  valorem  tax  may  be 
greater  than  that  prescribed  in  the  consiitutioD. 
Bull  V.  Read.  18  Gratt  78. 

4.  EXEMPTION  FROM  TAXATION. 

Power  to  Bzeupt  an  Essential  Attribute  off  Swtf 
elgnty.— The  principle  is  well  settled  tbat  the 
power  of  exemption,  as  well  as  the  power  of  taxation, 
is  an  essential  attribute  of  sovereignty,  and  caa 
only  be  surrendered  or  diminished  in  plain  and  ex- 
plicit terms.  But  the  general  rule  and  policy  oi 
the  state  is  to  tax  all  property.  Exemption  froc 
taxation  is  the  exception.  City  of  Richmond  r. 
Richmond,  etc.,  R.  Co.,  21  Gratt  604:  Com.  tr.  Rich- 
mond, etc.,  R.  Co.,  81  Va.  866;  Probasco  v.  Town  of 
Moundsvllle.  11  W.  Va.  601. 

Virginia  Legislature  Is  Empowered  to  Djiaijit  Cm* 
tain  Property.— The  constitution  of  Virginia  em- 
powers the  legislature  to  exempt  all  property  froD 
taxation  which  is  used  exclusively  for  state, 
county,  municipal,  benevolent  charitable,  educa- 
tional and  religious  purposes,  and  this  ffrant  of 
power  to  exempt  all  property  used  for  the  purposes 
enumerated,  carries  with  it  the  power  to  exempt 
property,  the  proceeds  of  which  are  devoted  to  axsy 
I  of  those  purposes.    Hence  Code  1873,  eta.  SSi,  sec  14 
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and  acts  amendatory  thereof  (see  Va.  Code  1887, 
sec.  467,  488),  exempting  from  taxation  property 
owned  by  benevolent  associations.  Is  constltntlonal 
and  valid.  City  of  Petersburff  v.  Petersburg  Ben. 
Mech.  Asso.,  78  Va.  481;  City  of  Stannton  v.  Mary 
Baldwin  Seminary,  99  Va.  6K8,  89  S.  E.  Rep.  C96. 

Exemption  from  Taxation  Constitutes  a  Contract- 
It  Is  well  settled  that  an  exemption  from  taxation 
granted  in  a  charter  of  a  railroad  company,  consti- 
tutes a  contract  which  Is  protected  by  a  federal  con- 
stitution, and  is  Irrepealable  unless  the  power  of 
repeal  has  been  reserved  by  the  legislature,  or  Is 
subsequently  acquired.  Com.  v.  Richmond,  etc.,  R. 
Co.,  81  Va.  86B. 

Exemption  Most  Be  Made  Aocordlnir  to  Constltation. 
—Under  article  8,  sec.  1  of  the  West  Virfirlnla  Con- 
stitution of  1803,  all*  property  both  real  and  per- 
sonal must  be  taxed,  except  such  as  the  lesrislature 
may  exempt  under  the  exception  contained  in  this 
section.  Therefore,  an  act  of  lefirlslature  exempt- 
ing the  property  of  a  railroad  corporation  from 
taxes  is  unconstitutional  and  void  as  such  property 
is  not  within  the  exception.  C.  &  O.  Ry.  Co.  v. 
Miller,  19  W.  Va.  408. 

6.  LOCAL  ASSESSMENTS. 

Qeneral  Principles  Qovernlng  Local  AsMssments.— 
The  legislature  may  delegate  to  municipalities  the 
power  to  levy  local  assessments  upon  property 
specially  benefited  by  public  improvements  within 
their  borders.  And  if  provision  is  made  for  giving 
notice  to  the  owners  of  the  property,  and  each  pro- 
prietor has  an  opportunity  to  be  heard  as  to  what 
proportion  of  the  tax  shall  be  assessed  upon  his  land, 
there  is  no  taking  of  property  without  due  process 
of  law.  Nor  are  such  assessments  obnoxious  to  con- 
stitutional provisions  that  taxation  shall  be  uniform 
and  equal,  and  assessed  upon  property  in  proportion 
to  its  money  value,  as  such  provisions  only  apply 
where  the  taxpayer  has  received  no  special  benefit 
Norfolkatyv.  Ellis,  86  Gratt  227;  Davis  v.  City  of 
Lynchburg.  84  Va.  861.  6  S.  E.  Rep.  230;  Richmond, 
etc.,  R.CO.  V.  Lynchburg,  81  Va.  478;  Sands  v.  City  of 
Richmond,  81  Gratt  671;  Violett  v.  Alexandria,  92 
Va.  661,  28  S.  E.  Rep.  909.  See  also.  City  of  Norfolk  v. 
Chamberlain,  89  Va.  196, 16 S.  E.  Rep.  780;  McCrowell 
▼.  City  of  Bristol,  89  Va.  652, 16  S.  E.  Rep.  867. 

Thus,  the  legislature  may  authorize  the  council  of 
a  city  or  town,  where  the  owner  of  property  adja- 
cent to  a  sidewalk  falls  or  refuses  to  pave  such  side- 
walk, to  cause  the  same  to  be  done  at  the  expense  of 
the  city,  town  or  village,  and  to  assess  the  amount 
of  such  expense  upon  such  owner,  to  be  collected  in 
the  manner  provided  for  the  collection  of  taxes. 
Wilson  V.  Town  of  Philippi,  89  W.  Va.  75,  19  S.  E. 
Rep.  553. 

Local  Assessments  Pound  upon  Idea  of  Benefits.— 
These  assessments  are  not  founded  upon  any  idea 
of  revenue,  but  upon  the  theory  of  benefits  con- 
ferred by  such  improvements  upon  the  adjacent 
lots.  It  is  regarded  as  a  system  of  equivalents.  It 
imposes  the  tax  according  to  the  maxim,  that  he  who 
receives  the  benefit  ought  to  bear  the  burden,  and 
It  aims  to  exact  from  the  party  assessed  no  more 
than  his  just  share  of  that  burden,  according  to  an 
equitable  rule  of  apportionment.  Norfolk  City  v. 
Ellis,  26Gratt  227;  Davis  v.  City  of  Lynchburg,  84 
Va.  861,  6  S.  £.  Rep.  280;  Richmond,  etc.,  R.  Co.  v. 
Lynchburg,  81  Va.  473;  Violett  v.  Alexandria,  92  Va. 
661,  28  S.  E.  Rep.  909;  Sands  v.  City  of  Richmond.  81 
Gratt  871. 

Taxpayer  Host  Have  Notice  and  Opportunity  to  Con- 
test—A law  authorizing  local  assessments  without 


giving  to  the  person  of  whom  such  assessment 
is  exacted  reasonable  notice,  and  a  reasonable 
opportunity  to  appear  and  contest  the  legality, 
justice,  and  correctness  of  such  assessment  before 
an  impartial  tribunal,  before  it  is  finally  determined 
upon,  deprives  such  person  of  his  property  without 
due  process  of  law,  and  is  therefore  void.  Norfolk 
V.  Young.  97  Va.  728,  84  S.  E.  Rep.  886;  Heth  v.  Rad- 
ford, 96  Va.  272,81  S.  E.  Rep.  8;  Violett  v.  Alexan- 
dria, 92  Va.  661,  28  S.  E.  Rep.  909. 

But  if  the  law  providing  for  the  assessment  pro- 
vides for  a  mode  of  confirming  or  contesting  the 
charge  thus  imposed  In  the  ordinary  course  of 
justice,  with  such  notice  to  the  person  of  such  pro- 
ceeding in  regard  to  the  property  as  is  appropriate 
to  the  nature  of  the  case,  the  judgment  in  such 
proceeding  cannot  be  said  to  deprive  the  owner  of 
his  property  without  due  process  of  law.  Davis  v. 
Lynchburg,  84  Va.  861,  6  S.  E.  Rep.  280;  Violett  v. 
Alexandria,  92  Va.  561,  28  S.  E.  Rep.  909. 

Assessment  lor  Waterworks— Exemption.— The 
provisions  of  a  municipal  charter  empowering  the 
council,  when  water  mains  are  laid  in  the  streets, 
to  levy  an  annual  special  assessment  on  the  real 
estate  on  both  sides  of  the  street  to  meet  the  ex- 
penses of  the  waterworks,  and  which  further 
authorize  it  to  exempt  from  such  assessment  any 
property  to  which  water  is  supplied  and  water  rates 
charged,  are  not  repugnant  to  the  constitution. 
Richmond,  etc.,  R.  Co.  v.  City  of  Lynchburg,  81  Va. 
478. 

Power  to  Levy  Strictly  Construed.- While  the  leg- 
islature may  grant  to  municipal  corporations  the 
power  to  levy  local  assessments  for  street  improve- 
ments, yet  the  statute  making  the  grant  must  be 
strictly  construed,  and  the  municipality  must  keep 
strictly  within  its  provisions.  Violett  v.  Alexandria, 
92  Va.  661,  28  S.  E.  Rep.  909,  81  L.  R.  A.  888  ;  Orange, 
etc.,  R.  Co.  V.  Alexandria,  17  Gratt  176;  Richmond  v. 
Daniel,  14  Gratt  887 ;  Schoolfleld  v.  Lynchburg, 
78  Va.  866  ;  Green  v.  Ward,  82  Va.  824 ;  Klrkham  v. 
Russell,  76  Va.  966  ;  Peters  v.  Lynchburg,  76  Va.  927. 
See  monographic  note  on  "Municipal  Corporations" 
appended  to  Danville  v.  Pace,  25  Gratt  1. 

6.  REMEDY  AGAINST  ILLEGAL  TAX.— Proceed- 
ing by  injunction  is  the  proper  mode  by  which  to 
test  the  legality  of  a  levy  made  by  an  officer  under 
the  supposed  authority  of  a  law,  the  constitution- 
ality of  which  is  denied.  Eyre  v.  Jacob,  14  Gratt. 
422,  and  foot-note  ;  City  of  Richmond  v.  Crenshaw,  76 
Va.  940;  Blanton  v.  So.  Fertilizing  Co.,  77  Va.  885:  S. 
V.  R.  Co.  V.  Supervisors,  78  Va.  276 :  Lynchburg,  etc., 
Co.  V.  Dameron,  96  Va.  546,  28  S.  E.  Rep.  951  ;  Kuhn 
V.  Board  of  Education,  4  W.  Va.  499  ;  City  of  Suun- 
ton  V.  Mary  Baldwin  Seminary,  99  Va.  668,  89  S.  E. 
Rep.  696. 

But  it  has  been  held  that  injunction  will  not  lie  to 
prevent  the  collection  of  an  illegal  tax.  unless  the 
case  presents  some  peculiar  ground  for  equity  juris- 
diction, as  the  prevention  of  a  multiplicity  of  suits, 
or  the  removal  of  a  cloud  from  the  title,  or  where 
an  action  at  law  cannot  afford  an  adequate  remedy. 
Douglass  V.  Town  of  Harrisville,  9  W.  Va.  162. 

7.  ENFORCEMENT  OF  TAX. 

Imprisonment  of  Delinquent.— The  bill  of  rights  of 
Virginia,  which  declares  that  no  man  shall  "be  de- 
prived of  his  liberty  except  by  the  law  of  the  land  or 
the  judgment  of  his  peers,**  does  not  forbid  the 
state  to  enforce  the  collection  of  the  tax  on  licenses, 
by  Imprisonment  of  the  delinquent,  when  no  per- 
sonal property  can  be  found  by  the  officer  out  of 
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whlcli  to  make  tbe  tax.    Com.  v.  Byrne.  SO  Oratt. 
166. 

StattttM  Forfeltliiff  Land.— Statutes  forfeitln«r  land 
for  nonpayment  of  taxes  are  constitutional,  and,  In 
order  to  consummate  a  forfeiture  in  such  case,  no 
judgment  or  decree  or  otber  matter  of  record  is 
necessary;  tbe  statute  itself  divests  the  title  out  of 
the  defaulting  owner  and  vests  it  in  the  common- 
wealth. Lenniflr  v.  White.  1  Va.  Dec  878.  90  S.  B. 
Rep.  881;  State  v.  Swann,  46  W.  Va.  128,  88  S.  E.  Rep. 
89;  Wild  V.  Serpell,  10  Oratt  405;  Staats  v.  Board,  10 
Oratt  400;  Hale  v.  Branscum.  10  Oratt  418;  Lievasser 
V.  Washburn.  11  Oratt  B72;  Yokum  v.  Pickey,  87  W. 
Va.  763,  17  S.  E.  Rep.  818;  Kiuff  V.  Mullins.  171  U.  S. 
404, 18  Sup.  Ct  Rep.  M6. 


But  an  act  of  congress  providinr  for  the  for- 
feiture of  land  for  the  nonpayment  of  taxes,  as  a 
penalty  upon  persons  who  were  en^affed  in  the 
rebellion  against  the  United  States,  is  a  legislative 
conviction  and  punishment  without  trial,  and  Is  a 
bill  of  attainder  and  void.  Martin  v.  Snowden,  18 
Oratt  loa 

SeUln^  Land  Im-  Taxes— Amoimt  of  Luid  WUck 
Should  Be  Sold.— The  power  of  congress  to  provide 
for  the  sale  of  land  for  payment  of  taxes  is  limited 
to  that  object  and  a  law  which  requires  that  the 
whole  land  be  sold  in  all  cases,  without  resrard  to 
the  fact  that  it  may  be  divided  without  injury  and 
the  tax  paid  by  a  sale  of  a  part  only,  is  nnconstitn- 
tional.    Martin  v.  Snowden.  18  Oratt  100. 
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Thompson, 


I. 


Mull's  Case. 

Jane  Term,  18B8. 

of  Material   Witaeas.*— A 

motion  for  tbe  continnance  of  a  caase  on  the 
ffronnd  of  the  ahaence  of  a  material  wltnesa, 
properly  overraled  under  the  circnmstances, 
thouffh  the  prisoner  swears  to  the  materiality  of 
the  witness. 


a.  dama— SaiBe.~nnder  the  circumstances  the  pris- 
oner reanired  to  state  who  is  the  witness  absent 
and  what  he  is  expected  to  prove. 

William  Mull  waa  indicted  in  the  Circuit 
court  of  Henrico  county  for  grand  larceny  in 
atealing  a  gold  watch  and  cloak  the  property 
of  George  B.  Goddin.  When  his  case  was 
called  for  trial  he  moved  the  Court  for  a  con- 
tinuance until  the  next  term,  on  the  ground 
of  the  absence  of  James  Mull  deemed  by  him 
a  material  witness.  This  motion  for  a  con- 
tinuance was  made  on  the  27th  of  April  1852 ; 
and  it  appears  that  the  cause  had  been  called 

on  the  17th  of  April,  that  being  the  first 
696      *day  of  the  term,   and   the  Con;imon- 

wealth  was  then  ready  for  a  trial,  but 
the  prisoner  asked  for  delay  upon  the  ground 
that  James  Mull  his  witness  for  whom  process 
had  not  been  issued  until  the  16th  of  April, 
had  gone  to  New  York  in  the  steamer  City  of 
Norfolk  on  that  day,  and  would  return  in  her 
on  Monday  the  26th  of  April.  Whereupon  the 
Court,  although  the  process  had  not  been  exe- 
cuted, and  although  it  appeared  the  witness 
Tvas  a  brother  of  the  prisoner  and  lived  in  his 
neighbourhood  in  the  city  of  Richmond,  and 
had  been  here  for  the  preceding  three  months 
continuously,  and  had  not  been  summoned  or 
examined  either  before  the  mayor  who  com- 
mitted the  prisoner,  or  the  examining  Court, 
consented  to  delay  the  case  until  the  27th  of 
April.  Atid  now  the  prisoner  being  in  Court 
and  the  Commonwealth  ready  for  trial,  and  it 
appearing  to  the  Court  that  the  steamer  City 
of  Norfolk  on  which  James  Mull  went  away, 
1>eing  employed  as  it  is  reported,  as  a  hand  on 
said  steamer,  returned  to  the  city  on  the  26th, 
but  that  said  James  Mull  did  not  return  in 
her,  the  Court  required  the  prisoner  to  be 
suborn,  and  upon  his  examination  he  stated 
that  he  thought  he  had  other  witnesses,  some 
t'wo  or  three  present,  who  would  prove  the 
aame  facts  he  expected  to  establish  by  James 


*See   monoflfraphic   note  on  "Continuances'* 
pended  to  Harman  v.  Howe,  27  Oratt.  676. 


ap- 


Mull.  That  he  expected  to  prove  by  said  Mull 
that  the  articles  charged  in  the  indictment  to 
have  been  stolen  from  Goddin,  he  said  James 
had  often  heard  prisoner  say,  but  never  in  the 
presence  of  Goddin,  were  not  the  prisoner's 
property,  but  were  Goddin 's ;  and  had  been 
pawned  by  Goddin  to  the  prisoner.  And  the 
prisoner  further  said  that  he  then  had  a  wit- 
ness in  Court,  who  would  prove  (having  been 
then  and  there  pre^nt),  that  Goddin  had 
pawned  the  articles  alleged  in  the  indictment 
to  have  been  stolen. 
The  Court  overruled  the  motion  and  the 
prisoner  excepted.  And  upon  his  trial 
697  he  was  convicted  and  sentenced  *to  three 
years  imprisonment  in  the  penitentiary. 
Whereupon  he  applied  to  this  Court  for  a  writ 
of  error. 

Scott,  for  the  petitioner. 

By  the  Court.    The  writ  of  error  is  refused. 


Commonwealth  v.  Taggart. 

Jane  Term,  1862. 

Criminal  Law— Sale  of  Ardent  Spirits— Allegata  et  Pro- 
bata*—An  indictment  for  unlawfully  selling  ardent 
spirits  to  W  will  not  authorize  proof  of  selnnff  to  C. 

At  the  March  term  1848  of  the  Circuit  court 
of  Wood  county  Edward  M.  Taggart  was  in- 
dicted for  unlawfully  selling  to  Eklward 
Welling  ardent  spirits,  without  a  license,  to 
be  drank  where  sold.  On  the  trial  the  jury 
found  a  special  verdict  as  follows :  **  We  the 
jury  find  the  defendant  guilty,  provided  proof 
of  the  selling  of  ardent  spirits  to  Robert 
Campbell  will  sustain  the  indictment :  And  if  ' 
it  does  not  sustain  the  indictment  then  we 
find  him  not  guilty. 

With  the  consent  of  the  defendant  the  Cir- 
cuit court  adjourned  to  this  Court  the  question: 
What  judgment  ought  this  Court  to  give  upon 
the  verdict  of  the  jury? 

By  the  Court.  Judgment  should  be  en- 
tered for  the  defendant. 


698        *Common wealth  v.  Hamor  &  Wife. 

Jane  Term,  1868.    . 
I.  Criminal  Law— Sale  of  Ardent  Spirits— Joint  Indict- 
ment.*—Husband  and  wife  may  be  Jointly  indicted 

•See  fooi-noU  to  Com.  v.  Harris,  7  Oratt.  flOO. 
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for  a  slnsrle  act  of  retailinsr  ardent  spirits. 
a.  Stone  —  Same  —  Same  —  Separate  Jodgmeiits.*— in 

such  a  case  if  tbey  are  convicted,  a  fine  must  be 
assessed,  and  a  judfirment  rendered  arainst  each 
separately. 

Seth  Hamor  and  Tasa  his  wife  were  jointly 
indicted  in  the  Circuit  court  of  Wood  county 
for  unlawfully  retailing*  ardent  spirits.  The 
indictment  contained  but  one  count,  and  a 
general  charge  that  Seth  Hamor  and  Tasa 
Hamor  his  wife  had  unlawfully  without 
having  a  license  therefor,  at  their  dwelling 
house  Slc.  sold  by  retail  ardent  spirits. 

The  defendants  appeared  and  demurred  to 
the  indictment ;  and  the  Circuit  court  with 
their  consent  adjourned  to  this  Court  the  fol- 
lowing questions : 

1st.  Can  a  husband  and  wife  be  jointly  in- 
dicted for  a  single  act  of  retailing  anient 
spirits  ? 

2d.  Can  the  fine  be  jointly  assessed,  and  a 
joint  judgment  rendered  against  both  the  de- 
fendants for  the  same  act  of  retailing  ? 

3d.  What  judgment  ought  the  Court  to  give 
on  the  demurrer  to  the  indictment  ? 

By  the  court.  In  answer  to  the  questions 
adjourned  the  Court  is  of  opinion  and  decides: 

As  to  the  first  question,  that  a  husband  and 
wife  may  be  jointly  indicted  for  a  single  act 
of  retailing  spirituous  liquors. 

As  to  the  second  question,  that  the  fine  can- 
not be  assessed  jointly,  and  a  joint  judgment 
rendered  against  both  defendants  for  the 
same  act  of  retailing ;  but  the  fine  should  be 

assessed  separately,  and  judgment  ren- 
699      dered   *against'  each    defendant.    See 

Commonwealth  v.  Roy,  1  Va.  Cas.  262. 

As  to  the  third  question,  the  demurrer  to 
the  indictment  should  be  overruled-  and  judg- 
ment rendered  against  each  of  the  defendants 
for  30  dollars  ;  unless  they  plead. 

But  the  Court  deems  it  proper  to  say  that 
whether  the  wife  should  be  convicted  upon  the 
indictment,  must  depend  upon  the  facts  proved 
upon  the  trial,  if  defence  shall  be  made. 


Commonwealth  v.  Nutter. 

June  Term.  1882. 

I.  Indictment— PindlBir--Batry    on  Record.t— What  a 

sufficient  entry  on  the  record  of  the  flndlnff  au 
indictment  for  a  misdemeanor  by  a  irrand  jury, 
a.  Same— Attempt  at  Felony .t— What  a  good  indict- 
ment for  attempting  to  commit  a  felony. 

At  the  April  term  1851  of  the  Circuit  court 
of  Ritchie,  the  record  states  that  the  g'rand 
jury  "returned  into  Court,  and  among  other 
things,  presented  an  indictment  against 
Thomas  Nutter  for  felonious  assault  and  bat- 
tery."    "A  true  bill.'' 

The  indictment  contained  five  counts  : 
The   first  charged  that  Thomas  Nutter  on 

tSee  the  principal  case  cited  in  Cunninsrham  v. 
CunninfiTham.  88  Va.  40,  18  S.  E.  Rep.  809;  mono- 
ffraphic  note  on  "Indictments,  Informations  and 
Presentments"  appended  to  Boyle  v.  Com..  14  Oratt. 
074. 


the  22d  day  of 'February  1851  in  the  county 
aforesaid  with  malice  aforethought,  in  and 
upon  one  David  Kuner  then  and  there  being, 
feloniously,  unlawfully  and  wilfully  did  make 
an  assault  and  with  a  certain  knife  which  be 
the  said  Thomas  Nutter  in  his  hand  then  and 
there  held,  and  had  drawn  and  open,  felo- 
niously, wilfully  and  unlawfully  did  attempt 
to  stab,  strike  at  and  cut  with  said  knife,  with 
intent  in  so  doing,  wilfully  and  of  his  malice 
aforethought  to  kill  and  murder  the  said 
David  Kuner,  contrary  to  the  form  of  the 
statute  &c. 

700  *The  second  count  charg'ed  an  assault 
with  a    knife  with  intent  feloniously, 

wilfully  and  unlawfully  and  of  his  malice 
aforethought  to  kill  and  murder  the  said 
Kuner. 

The  third  count  charg'ed  the  assault  with  a 
club  as  in  the  first  count;  and  the  fourth 
count  charged  the  assault  with  a  club  as  in 
the  second  count. 

The  fifth  count  charg^ed  that  the  said 
Thomas  Nutter  with  malice  aforethought  in 
and  upon  David  Kuner  then  and  there  being, 
feloniously,  wilfully,  and  unlawfully  did  make 
an  assault,  and  with  a  certain  knife  which  he 
the  said  Thomas  Nutter  in  his  left  hand  then 
and  there  had  and  held^  being-  drawn  and 
open,  feloniously,  wilfully  and  unlawfully 
did  attempt  to  stab,  strike  at  and  cut  with 
said  knife,  with  intent  then  and  there  felo- 
niously and  unlawfully  to  commit  the  crime  of 
murder  upon  the  body  of  the  said  David  Kuner, 
had  he  not  been  prevented  and  arrested  from 
so  doing,  contrary  to  the  form  of  the  stat- 
ute &c. 

The  prisoner  upon  being  arraigned  moved 
the  Court  to  quash  the  indictment;  but  the 
Court  overrul^  the  motion,  with  liberty  to  the 
prisoner  to  renew  it  at  the  next  term  of 
the  Court.  The  prisoner  thereupon  pleaded 
"  not  guilty  ;'*  and  the  case  was  continued. 

At  the  next  term  of  the  Court  the  prisoner 
moved  for  leave  to  withdraw  his  plea  of  ''not 
guilty,"  which  was  granted.  And  therenpoti 
he  moved  the  Court  to  strike  the  cause  from 
the  docket,  because  the  finding  of  the  indict- 
ment was  not  recorded.  The  ground  of  this 
motion  was  that  in  the  order  book  of  the  Court 
the  four  words,  '^presented  an  indictment 
against,"  had  been  erased.  It  appears  from 
the  statement  of  the  clerk  that  after  he  had 
written  the  words  he  had  erased  them  by  draw- 
ing his  pen  repeatedly  across  each  of  the  said 
words,  and  had  then  rubbed  his  fingers  over 
them  causing  a  blot  for  their  whole  length  ; 
he  intending  to  have  interlined  them,  but  the 
interlineation  had  never  been  made  by 

701  *him  or  any  other  person.    The  four 
words    were  however  legible,  and  the 

erasing  marks  of  the  pen  over  them  were 
plain,  and  a  large  black  mark  or  blot  ex- 
tended over  the  words  apparently  made  by 
drawing  a  finger  over  them,  whilst  the  ink 
of  the  erasing  mark,  or  the  words,  or  per- 
haps both  was  undried.  The  prisoner  far- 
ther insisted  that  the  law  knew  no  such 
offence  as  a  felonious  assault  and  battery, 
and  that  the  indictment  produced  was  not 
such  as  was  described  in  the  order  bo<^. 
The  Court  waived  the  decision  of  the  qiaes- 
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tion  for  the  time ;  and  thereupon  the  prisoner 
demurred  generally  to  the  indictment  and  to 
each  count  thereof ;  and  the  attorney  for  the 
Commonwealth  joined  in  the  demurrer. 
Wherefore  as  in  the  opinion  of  the  Court  some 
of  the  questions  arising*  on  the  demurrer  were 
new  and  difficult,  and  involved  the  true  mean- 
ing and  interpretation  of  g  10  of  ch.  199  of  the 
Code  of  Va.  p.  750-51,  the  Court  with  the 
consent  of  the  prisoner  adjourned  to  this  Court 
the  following  questions : 

Ist.  What  judgment  ought  the  Court  to  give 
upon  the  prisoner's  motion  to  strike  the  case 
from  the  docket  in  consequence  of  the  non- 
recording  of  the  finding  of  the  indictment  as 
alleged  by  the  prisoner  under  the  circum- 
stances aforesaid  ? 

2d.  Do  the  first  and  fifth  counts,  or  either 
of  them,  set  forth  such  an  attempt  to  murder 
as  to  make  the  attempt  to  murder  set  forth  in 
either  of  them  a  felony  ? 

3d.  If  either  of  them  does  set  forth  such  an 
attempt  to  murder  as  to  make  the  attempt  a 
felony,  are  the  matters  therein  contained  set 
forth  in  such  legal  aud  orderly  manner  as  that 
the  demurrer  to  the  first  and  fifth  counts 
ought  to  be  overruled  ? 

4th.  What  judgment  ought  to  be  rendered 
on  the  demurrer  to  each  count  of  the  indict- 
ment, and  on  the  demurrer  to  the  whole  in- 
dictment ? 


Fisher,  for  the  prisoner. 


702 


*FIBI/D,  J. ,  delivered  the  resolution 
of  the  Court. 

The  Court  is  of  opinion  and  doth  decide 
in  relation  to  the  first  question  adjourned, 
that  the  Court  ought  to  overrule  the  motion 
to  strike  the  case  from  the  docket. 

In  relation  to  the  fourth  question  ad- 
journed, that  the  demurrer  to  each  count 
anl  to  the  whole  indictment  ought  to  be 
overruled. 

And  in  relation  to  the  other  two  ques- 
tions adjourned,  the  Court  declines  to  ex- 
press any  opinion ;  as  these  questions  are 
in  the  opinion  of  the  Court  prematurely  ad- 
journed.   

Commonwealth  v«  Webster. 

Jane  Term,  1868. 

I.  Cfiminal  Law— Capias  Pro  Pine.*— The  common  law 
writ  of  capto«  pro  fine  Is  unrepealed,  and  may  be 
used  by  the  Commonwealth. 

a.  5aaM— Same— When  Proper— Ca^e  at  Bar.— Where 
there  Is  a  jndsrment  in  favour  of  the  Common- 
wealth for  a  line  and  costs  of  prosecution,  the 
writ  may  issue  for  the  fine  and  the  costs;  but 
where  the  jndsrment  is  for  costs  without  a  line, 
the  writ  is  not  a  proper  process  to  enforce  the 
Judfirment 

3.  Sane— Same— Impritonnent-How  Defendant   Hay 

Be   Dleciiarged.t— Where    a  party  is  imprisoned 

•Capias  Pro  Pine.— For  the  distinction  between  a 
ciMsnaB  pro  fine  and  a  e€(pi€u  ad  satiefaciendum,  see 
^Wilkerson  v.  Allan,  28  Oratt.  10.  where  the  princi- 
pal case  is  cited. 

t5ame— Imprisonment— How  Defendant  Discharffed. 
— In  Com  ▼.  Fields,  88  Qratt.  898,  it  is  said :  "Where  a 
eagiias  pro  fine  \m  iBBued,  as  in  this  case,  foi:  the  fine 


upon  a  capias  pro  fine  for  a  fine  and  costs,  he  can 
only  obtain  his  discharge  from  imprisonment  by 
paying-  the  fine  and  costs.  But  the  term  of  his 
imprisonment  under  such  capias  is  limited  by  the 
provision  in  the  Code  of  1840,  ch.  800,  {  17,  p.  781.t 

At  a,  special  term  of  the  Circuit  court  of 
Jackson  county,  held  in  Janua^  1852, 
703  Samuel  S.  Webster  applied  *to  the 
Court  for  a  writ  of  habeas  corpus  ad 
subjiciendum,  to  be  delivered  from  impris- 
onment in  the  jail  of  the  county.  The  writ 
was  issued ;  and  the  sheriff  made  a  return 
thereon  that  Webster  was  in  his  custody 
by  virtue  of  a  commitment  on  four  several 
writs  of  capias  ad  satisfaciendum  issued 
from  the  clerk's  office  of  the  Circuit  court 
of  Jackson  for  fines  and  costs  in  cases  of 
the  Commonwealth  against  him:  And  he 
made  the  writs  and  the  returns  thereon  a 
part  of  his  return  to  the  writ  of  habeas 
corpus.  Two  of  these  writs  were  for  fines 
imposed  upon  Webster  in  prosecutions  for 
misdemeanor,  and  the  costs  of  the  prosecu- 
tions: The  other  two  writs  were  for  the 
costs  of  other  like  prosecutions  where  no 
fine  had  been  imposed. 

Upon  the  return  to  the  writ  the  Court 
with  the  consent  of  the  parties,  adjourned 
to  this  Court  the  following  questions: 

1st.  Whether  a  capias  ad  satisfaciendum 
can  issue  in  behalf  of  the  Commonwealth 
against  a  person  convicted  of  a  misde- 
meanor, on  a  judgement  against  him  for  a 
fine  and  costs. 

2d.  If  such  capias  can  issue,  is  there  any 
means  by  which  he  may  discharge  himself 
without  paying  the  fine  and  costs. 

LOMAX,  J.,  delivered  the  opinion  of  the 
Court. 

At  common  law  the  crown  for  the  recovery 
of  its  debts,  could  issue  executions  against 
the  persons,  and  the  goods  and  profits  of  the 
lands,  and  the  goods  and  chattels,  and 
the  lands,  of  its  debtors.  That  is  it  might 
issue  an  execution  of  capias  ad  satisfacien- 
dum, or  of  levari  facias,  or  of  fieri  facias, 
or  of  extendi  facias :  And  it  might  in  one 
combine  all  these  writs.  In  the  case  of  a 
subject,  whilst  the  writs  of  fieri  facias  and 
levari  facias  were  the  process  of  execution 
by  which  in  all  cases  the  judgments  might 
be   enforced,    yet    the    subject  also  might 

and  costs  adjndsred  against  the  accused,  and  he  is 
taken  under  that  process,  there  is  no  means  by 
which  he  can  discharge  himself  except  by  paying 
both  fine  and  costs.  He  must  discharsre  himself  by 
payinff  the  whole  JudamerU;  of  which  the  amount  ad- 
jndsred afirainst  him  as  costs,  is  as  much  a  part  of  the 
judgment  as  the  fine  assessed  asrainst  him.  See 
Webster's  Case,  8  Oratt.  7CW." 

tThis  act  provides.  "If  a  person  who  is  sentenced 
to  be  confined  in  jail  a  certain  term,  and  after- 
wards, until  he  pay  a  fine  and  the  costs  of  prose- 
cution, fail  to  pay  such  fine  and  costs  before  the  end 
of  said  term,  he  shall  continue  in  confinement  until 
the  same  be  paid  or  his  discharire  be  ordered  by 
the  Coart  But  the  additional  confinement  shall  in 
no  case  exceed  six  months  from  the  end  of  said 
term." 
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have  the  execution  of  capias  ad  satis- 

704  faciendum    *in      all     recoveries    for 
wrong's   committed   with    force;   and 

the  extendi  facias  for  recoveries  against  an 
heir  for  the  debt  of  his  ancestor.  These 
executions,  all  of  them,  existed  at  common 
law ;  and  however  the  statute  may  have  en- 
larged the  number  of  cases  to  which  some 
of  them  were  made  applicable,  they  were 
common  law,  not  statutory,  process:  The 
writ  of  elegit  was  purely  statutory.  For  the 
recovery  of  fines  to  the  king,  the  usual  proc- 
ess was  against  the  person  of  the  offender 
by  capias  pro  fine,  if  he  did  not  pay  the 
fine  which  had  been  assessed,  and  against 
the  goods  and  profits  of  the  lands  by  levari 
facias.  2  Gab.  606 ;  1  Chit.  Cr.  L.  660.  It 
is  stated  in  the  latter  of  these  authorities 
that  the  imprisonment  under  the  capias  pro 
fine  was,  in  respect  of  such  fine,  not  as  a 
debt  but  a  punishment  for  the  crime,  until 
the  fine  was  paid.  It  is  true  that  a  capias 
pro  fine  is  an  execution  to  compel  the  pay- 
ment of  the  fine,  as  the  capias  ad  satisfac- 
iendum is  to  compel  the  payment  of  the 
debt.  Notwithstanding  that  point  of  re- 
semblance, these  two  species  of  process  were 
never  confounded  in  practice;  and  were 
kept  signally  distinct  in  the  views  of  the 
legislature,  in  many  provisions  made  relat- 
ing to  the  operation  and  the  incidents  of  a 
capias  ad  satisfaciendum.  In  the  original 
structure  of  the  two  writs  the  levy  of  the 
ca.  sa.  was  made  a  direct  satisfaction  of 
the  debt ;  but  in  the  frame  of  the  writ  of 
capias  pro  fine  the  imprisonment  did  not 
purport  to  be  a  satisfaction  of  the  fine ;  it 
was  a  part  of  the  punishment ;  and  the  fine 
still  remained  in  full  force  and  could  only 
be  redeemed  by  satisfaction  of  the  fine 
whenever  it  might  be  made.  The  frame  of 
the  writs  of  ca.  sa.  in  its  teste  and  return 
and  the  interval  between  them  was  alsodis- 
tinguished  from  the  other  writ.  The  levy 
of  the  ca.  sa.  was  attended  with  conse- 
quences that  do  not  seem  ever  to  have  at- 
tended the  imprisonment  under  the  capias 
pro  fine — such  as  the  effect  of  a  voluntary 
enlargement  of  the  prisoner  to  dis- 

705  charge  *the   debt — the  effect  and  the 
liabilities  arising  out  of  an  escape — 

the  provisions  enacted  for  the  maintenance 
of  the  prisoner  whilst  in  custody — the  priv- 
ilege of  the  prisoner  to  avail  himself  of  the 
proceedings  of  insolvency  under  a  ca.  sa. 
which  he  did  not  have  under  the  capias  pro 
fine,  (Chapman's  Case,  1  Va.  Cas.  138,)  and 
which  required  an  express  statute  to  entitle 
him  to  these  proceedings,  (Acts  1803,  ch. 
21,  J  1;  3  Rev.  Code  1819,  p.  541,)— and  the 
privilege  of  the  prisoner  in  Virg-inia  to 
discharge  his  person  from  custody  under 
the  ca.  sa.  by  making  a  surrender  of  prop- 
erty, thereby  in  effect  converting-  the  ca. 
sa.  into  a  fi.  fa.  In  all  of  these  particulars 
a  distinction  is  observable  between  the 
capias  ad  satisfaciendum  and  the  capias 
pro  fine ;  and  which  never  were  wholly  ob- 
literated. 

In  some  instances  it  will  be  seen  in  the 
books  that  a  capias  pro  fine  is  a  part  of 
the    judicial    sentence    pronounced    by  the 


Court;  as  in  the  old  precedents  of  judg- 
ments in  trespass,  or  wherever  the  action 
was  properly  commenced  by  capias  ad  re- 
spondendum. In  this  and  in  other  instances 
the  judgment,  in  addition  to  the  damages 
adjudged  to  the  plaintiff,  awarded  a  capias 
pro  fine  to  the  king.  In  none  of  the  author- 
ities does  it  seem  to  be  stated  that  there  is 
any  difference  whether  the  award  of  the 
writ  is  expressly  a  part  of  the  judgment,  or 
is  silently  a  consequence  of  the  judgment 
— whether  it  be  judicially  awarded  or  min- 
isterially issued. 

The  Commonwealth  has  always  occupied 
the  place  of  the  crown,  with  its  preroga- 
tives as  to  all  the  legal  remedies,  not  ex- 
pressly taken  away  by  statute.  The 
co-existence  of  both  these  species  of  process 
was  distinctly  recognized  and  established 
by  the  case  of  Chapman,  above  referred  to, 
and  by  the  act  of  1803 ;  which  was  the  con- 
sequence of  that  decision.  The  remedy  by 
capias  pro  fine  was  not  abolished  by  that 
act,  because  it  destroyed  one  feature  of 
distinction  which  existed  between  the    two 

remedies.  There  is,  therefore,  no 
706      Aground    for    pronouncing-    that    the 

two  remedies  did  not  exist  in  fall 
force  and  all  their  distinctness  when  the 
Code  of  1849  took  effect.  In  that  Code  the 
mere  omission,  from  whatever  cause,  to  re- 
enact  the  provision  contained  in  the  act  of 
1803,  continuing  to  the  prisoner  the  privi- 
lege of  insolvency,  cannot  upon  any  princi- 
ple of  statutory  construction,  take  away  the 
remedy  to  which  that  privilege  had  been 
made  an  incident.  Nor  does  it  seem  to  t>e 
taken  away  merely  because  the  severity  of 
that  process,  as  it  existed  at  common  law, 
may  not  seem  entirely  reconcilable  with 
the  spirit  of  many  provisions  of  the  Code 
which  relieve  the  persons  of  our  citizens 
from  process  of  imprisonment.  This  rem- 
edy cannot  be  considered  as  abolished  be- 
cause the  legislature  has  enacted  that  on  a 
judgment  for  money  there  may  be  issued  a 
writ  of  fieri  facias  or  elegit ;  and  that  cer- 
tain other  process  of  execution,  not  includ- 
ing the  capias,  shall  not  issue.  Code,  p. 
711.  Nor  will  it,  if  existing  before  in 
full  force,  as  has  been  shewn,  any  more 
be  considered  as  abolished,  because  the 
other  distinct  process  of  capias  ad  satis^c- 
iendum  shall  not,  as  enacted,  p.  716,  be 
issued  or  executed  after  that  Code  took 
effect.  In  none  of  these  provisions  of  the 
new  Code,  therefore,  does  there  seem  a 
sufScient  warrant  for  the  Court  to  pro- 
nounce that  the  capias  pro  fine  has  ceased 
to  exist,  with  all  the  effects  which  attended 
the  levy  of  that  process. 

In  the  present  case,  two  of  the  .writs  of 
capias  under  which  the  petitioner  was 
charged  in  custody,  were  merely  for  certain 
costs  in  prosecutions,  how,  or  when,  or 
under  what  circumstances,  does  not  appear. 
They  are  distinct  from  any  prosecution 
in  which  there  was  a  fine  assessed  and  re- 
mained unpaid ;  and  the  writs  command  that 
he  shall  be  taken,  &c.,  until  he  pay  those 
costs.  A  capias  pro  fine  in  such  a  case, 
clearly   cannot  be  proper  process.     In   the 
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two  writs  which  were  issued,  it  was 
commanded    that  he   b<*   taken,   &c., 
707      until  *he   pay  the  fines  and  the  costs 
awarded    in   the   prosecutions  respec- 
tively against  the  petitioner.     If  originally 
any  question  could  be  raised,  whether  upon 
a   judgment  for    fine  and  costs,  the   costs 
could    be  included   in   the  capias   pro  fine, 
that   question    seems  to    be    settled  by  the 
provision    in  the  Code,    p.    783,    which   au- 
thorizes the  clerk  to  include  the  costs  in  the 
execution  which  may  be  issued  for  the  fine. 
The    Court   is  therefore  of  opinion,  and 
doth   decide,  in  answer  to  the  question   ad- 
journed, Ist.  That  a  capias  ad  satisfacien- 
dum on  behalf  of  the  C'^mmonwealth  against 
a  person  convicted  of  a  misdemeanor,  upon 
a  Judgment  against  him  for  a  fine  and  costs, 
cannot  be   issued ;  but   that   for    such   fine 
and  costs,  though  not  for  costs  alone  with- 
out the  fine,  there  may  be  issued  a    capias 
pro  fine,  which,  and  not  the  capias  ad  satis- 
faciendum,  appears   by   the  record  to  have 
been  the  species  of  process  that  was  issued 
in  two   of   the  cases.     2dly.  That  where  a 
capias   pro   fine  is  issued   for  the  fine  and 
costs   adjudged    against  the    accused,^  and 
he  is  taken  under  that  process,   there  is   no 
means  by    which  he  can  discharge  himself 
without  paying  such  fine  and  costs.    Never- 
theless, the  term  of  his  imprisonment  under 
such    capias  is   limited  by  the  provision  in 
the    Code  of  1849,    chapter  209,  sect.  17,  p. 

781. 

Which   is  ordered  to  be   certified    to    the 
Circuit  court  of  Jackson  county. 

LBIGH,  J.,  dissented. 


708      *Henderson  v.  The  Commonwealth. 

[56  Am.  Dec.  100.] 
June  Term,  1862. 
I.  Crinliuil  Limr-TrMpus  Qasre  ClauMim  Pregtt— 
•Wh«a  lndicUble.«--T]ioufirh  the  mere  breaklnff  and 
enterinsr  the  close  of  another,  is  not  a  misde- 
meanor, yet  if  that  entry  is  attended  by  circum- 
stances constituting  a  breach  of  the  peace,  it  will 
become  a  misdemeanor  for  which  an  indictment 

will  lie. 
a.  Sane— Same-Same— Cese  at  Bar.— The  going  upon 

the  porch  of  another  man*s  house  armed,  and 
from  thence  shootinff  and  killlnflr  a  dor  of  the 
owner  of  the  house,  lyinff  in  the  yard,  in  the  ab- 
sence of  the  male  members  of  the  family,  and  to 
the  terror  and  alarm  of  females  in  the  house,  is  a 
misdemeanor,  for  which  an  indictment  will  lie. 

At  the  April  term  1850  of  the  Circuit  court 
of  Wood  county,  the  grand  jury  found  an 
indictment  afi^ainst  Greorge  W.  Henderson, 
for  that  he  did  break  and  enter  the  close 
of  one  Bnos  Pugh,  situate  in  the  county 
aforesaid,  and  at  the  house  of  said  Bnos 
Pugh  did  then  and  there  wickedly,  mis- 
chievously and  maliciously,  and  to  the 
terror  and  dismay  of  one  Nancy  Pugh,  wife 
of  said  £<nos  Pugh,  fire  a  gun  in  the  porch 
of  said  house,  and  then  and  there  did  shoot 


*See  note  appended  to  this  case  as  reported  in  66 
Am.  Dec.  IQO,  163. 


and  kill  a  dog  belonging  to  said  house, 
without  any  legal  authority,  contrary  to 
the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  Commonwealth.  On  the  trial 
the  jury  found  the  defendant  guilty,  and 
assessed  his  fine  at  one  hundred  dollars : 
whereupon  he  moved  the  Court  for  a  new 
trial,  which  motion  was  overruled ;  and  he 
excepted. 

The  facts  proved  upon  the  trial  were  as 
follows :  That  some  time  about  the  1st  of 
^March  1850,  in  the  county  of  Wood  the  de- 
fendant came  to  the  house  of  Enos  Pugh 
about  eight  or  nine  o'clock  in  the  morn- 
ing, and  then  and  there  went  upon  the  porch 
of  the  dwelling  house,  having  his  gun  on  his 
shoulder  and  his  shotpouch  about  his  neck: 
A  part  of  the  family  of  Enos  Pugh  was  then 

in    the    house.    The    defendant  told 
709      *Nancy  Pugh  wife  of  Enos,  that  he 

suspected  her  dogs  for  worrying  and 
killing  his  sheep,  and  he  had  come  to  kill 
the  said  dogs.  She  told  him  that  she  did 
not  believe  the  said  dogs  were  guilty,  and 
refused  to  have  them  killed,  and  forbade  his 
doing  so;  but  he  disregarding  what  she 
said,  took  his  gun  from  his  shoulder,  still 
standing  on  the  porch,  and  shot  and  killed 
one  of  the  dogs ;  and  then  and  there  loaded 
his  gun  and  shot  another  of  said  dogs  and 
wounded  him ;  the  said  dogs  then  lying  in 
the  yard  near  the  said  porch :  One  of  the 
dogs  being  a  large  one  and  the  other  a  small 
one,  the  large  one  being  killed.  That  the 
smoke  of  the  gun  when  fired  passed  into  the 
dwelling  house  by  the  door.  Nancy  Pugh 
was  much  alarmed  by  the  firing  of  the  gun 
in  the  manner  in  which  it  was  done ;  and 
two  of  her  daughters,  members  of  the  fam- 
ily, were  also  greatly  alarmed,  and  one  of 
them  who  was  dyspeptic,  so  much  so  that 
she  became  sick  in  consequence  of  it,  and 
had  to  call  in  medical  assistance.  At  the 
time  the  above  transaction  took  place  there 
was  none  of  the  male  portion  of  said  Pugh's 
family  at  home ;  they  being  confined  in  the 
jail  of  Wood  county,  having  been  convicted 
upon  accusations  made  against  them  by  the 
defendant. 

The  other  facts  proved  related  to  the  ques- 
tion whether  the  dogs  shot  by  the  defendant 
were  the  same  that  had  worried  his  sheep. 
They  were  not  seen  by  any  one  to  do  it ;  or 
to  be  near  the  place  where  it  was  done ;  and 
the  facts  relied  upon  to  shew  their  guilt 
were  certainly  not  very  conclusive  against 
them ;  but  it  is  not  a  question  of  much  im- 
portance in  this  case. 

After  the  Court  had  overruled  the  motion 
for  a  new  trial  the  defendant  filed  errors 
in  arrest  of  judgment. 

1st.  That  the  facts  stated  in   the   indict- 
ment   did    not    constitute  a  penal   offence 
under  any  statute  in  force  at   the  time  the 
act  was  done. 

710         *2d.  That  they   did    not   constitute 
an  offence  at  common  law. 

But  the  Court  overruled  the  motion  to 
arrest  the  judgment ;  and  rendered  a  judg- 
ment upon  the    verdict    for    the    Common- 
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wealth.  Whereupon  the  defendant  applied 
to  this  Court  for  a  writ  of  error,  which  was 
allowed. 

LrOMAX,  J.,  delivered  the  opinion  of 
the  Court. 

It  is  abundantly  clear  that  the  mere 
breaking-  and  entering  the  close  of  another, 
though  in  contemplation  of  law  a  trespass 
committed  vi  et  armis,  is  only  a  civil  injury 
to  be  redressed  by  action ;  and  cannot  be 
treated  as  a  misdemeanor  to  be  vindicated 
by  indictment  or  public  prosecution.  But 
when  it  is  attended  by  circumstances  con- 
stituting a  breach  of  the  peace,  such  as 
entering  the  dwelling  house  with  offensive 
weapons,  in  a  manner  to  cause  terror  and 
alarm  to  the  family  and  inmates  of  the 
house,  the  trespass  is  heightened  into 
a  public  offence,  and  becomes  the  sub- 
ject  of  a  criminal  prosecution.  The  case 
of  Rex  V.  Storr,  3  Burr.  R.  1698,  and  Rex 
V.  Bathurst,  which  was  cited  in  that 
case,  establish  and  illustrate  both  of  these 
principles.  Three  of  the  indictments  in 
that  case  were  quashed,  because  they 
amounted  merely  to  trespass  vi  et  armis. 
But  as  to  the  fourth  indictment,  which 
was  for  entering  a  dwelling  house  vi  et 
armis,  and  with  strong  hand,  the  objection 
to  that  indictment  was  given  up  by  the 
counsel  for  the  defendant,  and  the  prosecu- 
tion for  that  offence  was  sustained,  whilst 
the  first  three  indictments  were  ordered  by 
the  Court  to  be  quashed.  From  what  was 
said  in  those  cases,  the  circumstance  that 
the  place  where  the  entry  is  made  is  a  dwell- 
ing house,  as  reason  would  suggest,  and 
the  peace  of  those  abiding  under  the  sanc- 
tity of  their  home  and  the  security  of  their 
castle,  would  strongly  require,  is  a  most 
important  circumstance  to  be  taken  into 
consideration  in  the  aggravation 
711  *of  trespass  quare  clausum  fregit  into 
a  misdemeanor;  as  is  also  the  cir- 
cumstance that  the  entry  was  made  with 
fire  arms  or  other  offensive  or  dangerous 
weapons.  The  facts,  as  disclosed  in  this 
record  for  the  purpose  of  sustaining  the 
motion  for  a  new  trial,  shew  a  trespass 
most  aggravated  in  both  of  these  circum- 
stances ;  as  also  in  the  destruction  of  ani- 
mals within  the  personal  and  domestic 
protection  of  the  owners  of  the  dwelling 
house,  and  the  alarm  and  dismay  and  other 
evils  which  the  violence  occasioned  to  the 
unprotected  females  of  the  family.  No  tres- 
pass could  be  aggravated  beyond  the  wrongs 
of  a  private  injury  and  swell  into  the  mag- 
nitude of  a  crime  against  the  public  peace, 
if  the  facts  stated  in  the  record  do  not 
amount  to  a  misdemeanor.  Therefore  the 
motion  for  a  new  trial  was  properly  over- 
ruled. It  is  hardly  less  clear,  that  the 
frame  of  the  indictment,  in  its  charges  of 
the  circumstances  accompanying  the  tres- 
pass, is  sufficient  to  maintain  the  prosecu- 
tion. Wherefore  the  errors  in  arrest  of 
judgment  were  also  properly  overruled. 
The  judgment  of  the  Circuit  court  should 
be  affirmed. 


712  *Common wealth  v.  Wormley. 

June  Term,  1860. 

[56  Am.  Dec. !«.] 

(Absent  Lomax,  J.) 

Cfimlnal  Law— New  Trial— SefwrattoB  of  Jnnr*— Cajeat 
Bar.— A  sheriff  to  whom  a  Jury  is  committed  in  the 
proffress  of  a  criminal  trial,  walks  with  them  to  a 
neiirhbourinir  house,  and  whilst  there  withdraws 
from  the  room  where  they  are,  leaTlng-  them  in 
the  company  of  three  other  persons.  Althoa«rh 
these  other  persons  swear  that  there  was  no  allu- 
sion by  them  to  the  trial  during-  such  absence  of 
the  sheriff,  yet  the  verdict  of  the  Jury  against  the 
prisoner  is  to  beset  aside,  and  anew  trial  directed. 

At  the  October  term  1851,  of  the  Circuit 
cotirt  of  Chesterfield  county,  John  S.  Worm- 
ley  was  indicted  for  the  murder  of  Anthony 
T.  Robiou.  He  was  tried  at  the  March  term 
1852,  and  was  found  guilty  of  murder  in 
the  first  degree.  Whereupon  he  moved  the 
Court  for  a  new  trial ;  first,  upon  the  g^nnd 
that  the  verdict  was  contrary  to  the  evi- 
dence ;  and  second,  on  the  ground  of  mis- 
behaviour on  the  part  of  the  deputy  sheriff 
and  the  jury.  The  motion  on  the  first 
ground  was  overruled.  On  the  second 
ground,  it  appeared  that  the  jury,  after 
several  days  in  completing  the  panel,  were 
sworn  on  Saturdsiy,  and  the  witnesses  for 
the  Commonwealth  and  the  prisoner  were 
also  sworn ;  but  before  any  evidence  was 
given  in,  the  Court  adjourned:  That  the 
jury  were  committed  to  the  charge  of  Georg^e 
W.  Snellings,  one  of  the  deputy  sheriffs  of 
the  county;  and  on  the  evening  of  the  next 
day,  Sunday  the  28th  of  March,  by  the  in- 
vitation of  Silas  Cheatam,  Esq.,  the  clerk 
of  the  County  court  of  Chesterfield,  who  re- 
sided about  a  half  mile  from  the  courthouse, 
the  deputy  sheriff,  accompanied  by  all  of  the 
jury,  visited  Mr.  Cheatam  at  his  residence. 
On  getting  there,  the  deputy  sheriff  and 
jury  went  into  the  parlour,  and  Mr. 
Cheatam,  Wm.  Amber  the  son -in-law 

713  of  Cheatam,  and  *  Augustus  L.  Win- 
free,   who  was  employed  in  guarding' 

the  jail,  were  all  in  the  parlour  with  the 
sheriff  and  jury.  Shortly  after  g^etting  to 
Cheatam' s,  the  sheriff  went  out  of  the  par- 
lour, and  into  another  room  between  which 
and  the  parlour  there  was  no  connecting' 
door;  and  when  in  the  room  to  which  he 
went,  the  jury  were  out  of  his  sig^ht.  The 
sheriff  remained  about  five  minutes  absent 
from  the  jury ;  and  during*  that  time  the  jury 
remained  in  the  parlour,  and  the  three  gen- 
tlemen mentioned  remained  with  them, 
except  that  Mr.  Amber  went  out  for  a  min- 
ute or  two,  and  brought  back  with  him  a 
decanter  of  spirits,  of  which  most  of  the 
jurors  drank  once,  and  some  of  them  twice, 
though  no  one  of  them  drank  to  any  excess. 

•Separation  of  Jnry.— The  principal  case  is  cited  in 
Trim  y.  Com.,  18  Gratt  088:  Philips  v.  Com.,  19  Gratt. 
540:  State  v.  Robinson,  20  W.  Va.  755;  /oot-noU  to 
Thompson  y.  Com.,  8  Gratt.  687;  monographic  aaC« 
oc  "Juries"  appended  to  Chahoon  ▼.  Com.,  SO  Gratt. 
788. 
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The  sheriff  left  the  jury  in  the  same  way 
more  than  once,  going  into  the  same  room, 
and  leaving  the  same  persons  with  them ; 
but  he  was  never  absent  at  one  time  more 
than  from  five  to  ten  minutes.  When  the 
sheriff  left  the  jury,  he  left  no  one  in 
charge  of  them,  nor  did  he  admonish  them 
or  the  other  persons  present  to  abstain  from 
having  any  conversation  upon  the  subject 
of  the  trial.  He  was  the  son-in-law  of 
Cheatam,  and  his  wife  was  there  at  the 
time.  The  jury  staid  at  Cheatam's  about 
an  hour.  The  above  was  the  statement, 
substantially,  of  the  deputy  sheriff.  The 
three  persons  stated  by  him  to  have  been 
with  the  jury  in  the  parlour  were  also  ex- 
amined. The^  concur  in  their  statements 
with  the  deputy  sheriff ;  and  they  all  say 
that  whilst  the  deputy  sheriff  was  absent, 
there  was  no  conversation  between  either 
of  them  and  any  of  the  jurors  in  relation 
to  the  trial.  They  and  the  jury  conversed 
freely  together  in  the  absence  of  the  deputy 
sheriff,  passing  jokes  and  telling  anec- 
dotes, but  there  was  no  allusion  to  the 
trial. 

The  deputy  sheriff  further  stated  that  on 
the  next  Sunday  he  again  had  charge  o.f 
the  jury,  and  then  permitted  several  of  the 
jury  to  drink  ardent  spirits,  without  any 
permission  or  authority  from  the 
714  Court.  But  *on  both  these  Sundays 
neither  of  the  jurors  drank  enough  to 
affect  him. 

The  Court,  with  the  assent  of  the   pris- 


oner, adjourned  to  this  Court  the  following 
questions : 

1st.  Was  there  such  misbehaviour  on  the 
part  of  either  the  jury  or  the  sheriff  as  to 
vitiate  the  verdict,  and  entitle  the  prisoner 
to  a  new  trial? 

2d.  What  judgment  ought  the  Court  to 
render  on  the  prisoner's  motion? 

The  Attorney  General,  for  the  Common- 
wealth. 
Robert  G.  Scott,  for  the  prisoner. 

FIKLrD,  J.,  delivered  the  opinion  of  the 
Court. 

The  Court  is  of  opinion,  in  answer  to  the 
first  and  second  questions  adjourned,  that 
the  conduct  of  the  sheriff  in  withdrawing: 
from  the  jury  at  the  house  of  Mr.  Cheatam, 
and  leaving  them  in  the  parlour  in  company 
with  three  other  gentlemen,  as  is  set  forth 
in  the  record,  was  sufficient  to  vitiate  the 
verdict  of  the  jury;  and  that  upon  that 
ground  a  new  trial  should  be  awarded  to 
the  prisoner. 

The  Court  deems  it  ^n'oper  to  add,  that 
the  conduct  of  the  sheriff  in  conducting  the 
jury  to  the  house  of  Mr.  Cheatam  and  with- 
drawing from  them  under  the  circumstances 
disclosed  by  the  evidence,  was  such  mis- 
behaviour on  the  part  of  that  officer  as  to 
deserve  the  animadversion  and  censure  of 
the  Court.  The  act  should  be  condemned, 
because  its  tendency  is  to  impair  the  purity 
of  the  trial  by  jury  in  criminal  cases. 
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ABSENT  DEBTORS. 

1.  When  the  appellate  Court  will  not  re- 
verse an  interlocutory  decree  because  the 
Court  below  omitted  to  decree  against  the 
absent  debtor,  or  to  direct  security  to  be 
given  as  provided  by  law  in  behalf  of 
absent  defendants.  See  Appellate  Courts, 
No.  4,  and 

Kelly  V,  Linkenhoger,  104 

2.  An  attaching  creditor  proving  his 
debt,  is  entitled  to  a  personal  decree  against 
his  absent  debtor,  though  the  property  at- 
tached may  be  adjudged  to  another  claim- 
ant. 

Schofield  V.  Cox  A  others,  533 

3.  In  a  foreign  attachment  the  absent 
debtor  who  has  not  appeared  in  the  Court 
below  cannot  appeal. 

Lenows  V.  I/enow,  349 

4.  But  there  bein^  two  absent  defendants 
who  are  sued  for  a  joint  debt,  one  of  whom 
appears  and  answers,  and  there  being  a 
joint  decree  against  both,  upon  the  appeal 
of  the  one  who  does  appear  the  decree  will 
be  reversed  as  to  both.  Idem,        349 

ADMINISTRATION. 

If  a  husband  has  relinquished  his  marital 
rights  to  his  wife's  property  he  is  not  en- 
titled to  administration  upon  her  estate. 

Charles  v.  Charles,  486 

AFTER  DISCOVERED  EVIDENCE. 

When  it  is  not  ground  for  a  new  trial. 
See  New  Trials,  No.  1,  2,  and 
Nuckol's  adm'r  v.  Jones,  267 

Thompson's  Case,        637 

ADMISSIONS. 

In  an  action  of  debt,  under  the  plea  of 
payment  the  defendant  may  give  in  evi- 
dence the  parol  admissions  of  the  plaintiff, 
that  but  a  portion  of  the  debt  claimed  is 
really  due. 

Rice's  ex'or  v,  Annatt's  adm'r,  557 

AMENDMENTS. 

An  indictment  for  a  wilful  trespass  was 
ag^ainst  J.  M.  It  was  endorsed  by  the  grand 
jury  as  against  T.  M.,  **a  true  bill,"  and 
so  it  was  noted  on  the  record.  The  Court 
cannot  alter  the  record  so  as  to  make  it  con- 
form to  the  indictment. 

McKinney's  Case,        589 

APPELLATE  COURT. 

1.  For  what  irregularities  of  form  the 
appellate  Court  will  not  reverse  a  decree 
correct  upon  the  merits. 

Beery  v.  Roman's  committee,  48 


2.  Irregularities  in  a  decree  which  do  not 
injure  the  appellant  are  not  grounds  for 
reversing  it. 

Vance  v,  McLaughlin's  adm'r,  289 

3.  When  the  appellate  Court  will  presume 
the  proceedings  in  the  Court  below  correct. 
See  Detinue,  No.  2,  and 

Hunt's  adm'r  v,  Martin's  adm'r,        578 

4.  Upon  an  appeal  by  the  home  defend- 
ant in  a  case  of  foreign  attachment,  from 
an  interlocutory  decree  for  the  sale  of  land, 
the  appellate  Court  will  not  reverse  the 
decree  because  the  Court  below  did  not  de- 
cree against  the  absent  debtor,  or  direct 
the  security  to  be  given  as  provided  by  law 
in  behalf  of  absent  defendants.  This  may 
be  done  in  the  final  decree. 

Kelly  V,  Linkenhoger,  104 

5.  When  the  appellate  Court  will  dismiss 
an  appeal  upon  motion  of  the  appellee,  for 
having  been  improperly  obtained. 

Ross'  adm'r  v.  Reid  A  wife,  229 

716      *APPELLATE  JURISDICTION. 

1.  Where  an  appeal  or  supersedeas 
is  applied  for  since  the  Code  of  1849  went 
into  operation,  the  application  must  be 
governed  by  the  act  in  the  Code,  ch.  182,  { 
2,  p.  687. 

Clark  V.   Brown,  549 

2.  In  an  action  on  the  case  for  injury 
done  to  the  plaintiif' s  land  by  the  mill  dam 
of  the  defendant,  though  the  freehold  and 
franchise  was  drawn  in  question,  yet  if 
the  damages  assessed  by  the  jury  are  less 
than  $200  the  Court  of  appeals  has  no  juris- 
diction. Idem,        549 

ARDENT  SPIRITS. 

1.  When  drinking  ardent  spirits  by  a 
juror  sitting  in  a  criminal  trial,  is  no 
ground  for  a  new  trial  to  the  prisoner.  See 
New  Trial,  No.  6,  7,  and 

Thompson's  Case,        637 

2.  A  license  to  one  man  to  keep  a  tavern 
at  his  house  in  a  village,  will  not  authorize 
another  who  formed  a  partnership  with  the 
first  in  the  sale  of  the  spirituous  liquors 
which  the  first  was  authorized  to  sell  under 
his  license,  to  sell  at  a  house  on  the  same 
lot  and  within  the  same  enclosure  with  the 
tavern.  Hall's  Case,        588 

3.  An  indictment  for  unlawfully  selling 
ardent  spirits  to  W  will  not  be  sustained  by 
proof  of  selling  to  C. 

Taggart's  Case,        697 

4.  Husband  and  wife  may  be  jointly  in- 
dicted for  a  single  act  of  retailing  ardent 
spirits.  Hamor  A  wife's  Case,        698 

5.  In    such   case   if  they    are  convicted  a 
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fine  must  be  assessed  and  a  judgment  ren- 
dered against  each  separately. 

Idem,        698 

ARSON. 

1.  The  malicious  burning  by  the  owner, 
of  a  house  on  his  own  land,  the  house  being 
then  in  the  legal  occupancy  of  another,  is 
a  violation  of  the  act  of  1847-8,  ch.  4,  {  7, 
p.  99.  Krskine's  Case,        624 

2.  The  malicious  burning  of  wheat 
threshed  from  the  straw,  is  not  a  violation 
of  the  6th  section  of  the  same  act. 

Idem,        624 

ASSIGNOR  AND  ASSIGNEE. 

1.  Eleven  bonds  are  given  for  the  pur- 
chase money  of  two  thirds  of  a  tract  of 
land,  payable  at  successive  periods,  and  a 
deed  of  trust  is  given  to  secure  them ;  and 
the  obligee  assigns  the  5th,  6th  and  7th 
of  these  bonds.  The  assignee  is  entitled  to 
the  benefit  of  the  deed  of  trust. 

Schofield  V.  Coz  &  als.,  533 

2.  There  having  been  a  prior  incumbrance 
on  the  whole  tract,  the  assignee  is  entitled, 
both  against  the  obligee  and  an  attaching 
creditor  subsequent  to  the  assignment,  to 
have  the  one  third  not  covered  by  the  last 
deed  of  trust  applied  to  pay  the  first  incum- 
brance. Idem,        533 

3.  The  obligors  having  paid  off  the  two 
first  bonds,  and  having  paid  on  account 
both  before  and  after  the  assignment,  but 
without  notice  of  it,  more  than  enough  to 
discharge  the  3d  and  4th  bonds,  though 
they  might  be  entitled  to  insist  that  the 
amount  over  paying  these  should  be  ap- 
plied to  the  5th  bond,  yet  neither  the  obligee 
nor  his  attaching  creditor  is  so  entitled : 
And  in  the  first  case  the  assignee  would  be 
entitled,  on  the  principle  of  marshalling 
assets,  to  be  substituted  on  the  other  bonds 
not  assigned,  as  against  the  obligee  and 
attaching  creditor.  Idem,        533 

4.  All  the  land  being  sold  together,  the 
one  third  and  so  much  of  the  two  thirds  of 
the  purchase  money  as  is  necessary,  will 
be  applied  to  discharge  the  first  incum- 
brance, and  the  balance  will  be  applied  to 
pay  the  assignee.  Idem,        533 

ASSUMPSIT. 

See  Executors  and  Administrators,  No. 
3,  4,  and 

Minor  v.  Minor's  adm'r,  1 

ATTACHMENTS— Foreign. 

1.  A  creditor  of  a  deceased  debtor  may 
proceed  by  foreign  attachment  against  the 
heirs  residing  out  of  the  state,  to  subject 
land  or  its  proceeds  in  the  state  descended 
to  them  from  the  debtor. 

Carrintgon  &  als.  v,  Didier,  Norvell 
&  Co.,  260 

2.  If  the  land  has  been  sold  under  a  de- 
cree at  the  suit  of  the  heirs,  and  is  in  the 
hands  of  a  commissioner,  he  should  be  made 
a    party  as   such,  and   should  be  restrained 


by    endorsement  on  the  process   from   dis- 
posing of  the  proceeds.     Idem,        260 

717  *3.  A  wife's  interest  as  legatee   in 

her  father's  estate  in  the  hands  of  the 
executor,  may  be  subjected  by  the  creditor 
of  the  husband,  by  a  proceeding  by  foreign 
attachment,  when  the  husband  resides  oat 
of  the  state. 

Vance  v,  McLaughlin's  adm'r,  289 

4.  Though  service  of  the  process  upon  the 
executor  creates  a  lien  upon  the  wife's  in- 
terest in  favour  of  the  creditor,  yet  if  the 
husband  dies  pending  the  proceedings,  leav- 
ing the  wife  surviving  him,  the  lien  of  the 
creditor  is  defeated,  and  the  property  be- 
longs to  the  wife.  Idem,        289 

5.  When  the  rights  of  an  assignee  will 
be  preferred  to  the  lien  of  an  attaching 
creditor.  See  Assignor  and  Assignee,  No. 
2,  3,  4,  and 

Schofield  V,  Cox  &  als.,  533 

6.  An  attaching  creditor  proving  his 
debt,  is  entitled  to  a  personal  decree  against 
his  absent  debtor,  though  the  proi>erty  at- 
tached may  be  adjudg^  to  another  claim- 
ant. Idem,        533 

7.  Though  a  home  defendant  claims  the 
land  in  his  possession  as  a  purchaser,  and 
shews  a  receipt  for  the  purchase  money,  yet 
as  he  does  not  pretend  that  he  paid  in  money, 
and  as  his  account  against  the  absent  debtor 
is  not  proved  to  the  satisfaction  of  the 
Court,  the  land  will  be  held  liable. 

Kelly  V,  Linkenhoger,  104 

8.  In  such  case,  upon  an  appeal  from  an 
interlocutory  decree  for  the  sale  of  the  land, 
the  appellate  Court  will  not  reverse  the  de- 
cree because  the  Court  did  decree  against 
the  absent  debtor,  or  direct  the  giving  se- 
curity as  provided  by  law  in  behalf  of  absent 
defendants.  That  may  be  done  in  the  final 
decree.  Idem,        104 

9.  In  a  foreign  attachment  the  absent 
defendant  who  does  not  appear  in  the  Court 
below,  cannot  appeal. 

Lenows  V.  Lenow,  349 

10.  But  there  being  two  absent  defendants 
who  are  sued  for  a  joint  debt,  one  of  whom 
appears  and  answers,  and  there  being  a 
joint  decree  against  both,  upon  the  appeal 
of  the  one  who  did  appear,  the  decree  will 
be  reversed  as  to  both.  Idem,        349 

ATTEMPT  TO  COMMIT  CRIMES. 

What  a  good  indictment  for  an  attempt  to 
commit  a  felony.  Nutter's  Case,        699 

ATTORNEY  IN  FACT. 

A  deed  executed  under  a  power  of  attor- 
ney commences  in  the  name  of  the  grantor 
by  the  attorney,  and  is  signed  in  the  name 
of  the  attorney  for  the  grantor.  It  is  a 
valid  deed. 

Bryan  v.  Stump,  &c.,  241 

AWARDS. 

1.  In  an  action  on  an  award,  if  upon  the 
face  of  the  submission  it  does  not  clearly 
appear   that  the   award    does  not  cover  the 
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whole  matter  submitted,  a  demurrer  to 
the  declaration  will  not  be  sustained;  but 
the  defendant  will  be  left  to  his  plea  of  **no 
award,"  to  which  the  plaintiff  may  reply 
and  shew  that  the  award  does  cover  the 
whole  matter  submitted. 

Price  V,  Via's  heirs,  79 

2.  So  if  the  parties  may  have  waived  a 
decision  on  one  branch  of  the  matters  sub- 
mitted, and  requested  the  arbitrators  to 
decide  the  other  matters,  though  this  is  not 
stated  in  the  declaration,  a  demurrer  will 
not  be  sustained;  but  the  plaintiff  will  be 
allowed  to  reply  the  facts  to  the  plea  of 
** no  award."  Idem,        79 

BASTARD  CHILDREN. 

The  father  of  a  bastard  child  whose 
mother  was  a  married  woman  deserted  by 
her  husband,  required  to  pay  to  the  overseer 
of  the  poor  a  certain  sum  annually  for  six 
years  commencing  from  the  birth  of  the 
child,  if  it  should  live  so  long. 

Lyle  V,  Overseer  poor  Ohio  county,      20 

BILL  OF  PARTICULARS. 

1.  The  count  in  assumpsit  by  an  admin- 
istrator, is  for  money  had  and  received,  and 
the  bill  of  particulars  merely  states  an  ac- 
count in  which  defendant  is  debtor  to  the 
administrator  for  money  received;  stating 
a  sum  certain.  This  will  not  admit  proof 
of  admissions  by  the  defendant  that  he  had 
received  from  a  third  person  a  certain  sum 
belonging  to  the  intestate's  estate. 

Minor  v.  Minor's  adm'r,  1 

2.  Where  a   defendant  relies  on  a  specific 

payment  or  set  off  by  way  of 
718      ^discount   against  a  debt,  an  account 

stating  distinctly  the  nature  of  such 
payment  or  set  off  and  the  several  items 
thereof,  must  be  filed  with  the  plea,  though 
the  defendant  may  rely  upon  the  parol  ad- 
missions of  the  plaintiff  to  prove  such  pay- 
ment. But  this  is  not  necessary  where  no 
specific  payment  is  relied  on,  but  the  de- 
fendant offers  proof  of  the  admissions  of 
the  plaintiff  that  but  a  part  of  the  debt  is 
due. 

Price's  ex'or  v,  Annatt's  adm'r,         557 

3.  A  set  off  relied  on  is  a  note  which  is 
filed  with  the  papers ;  no  other  bill  of  par- 
ticulars is  necessary. 

Bell  V,  Crawford,  110 

BONDS. 

1.  A  bond  with  condition  to  convey  land 
of  which  the  obligor  had  neither  title  or 
possession,  passes  nothing. 

Cales  V,  Miller  &  als.,  6 

2.  A  committee  of  a  lunatic  is  required 
on  the  record  to  give  a  bond  for  counter  se- 
curity, and  the  record  says  he  gave  it ;  but 
the  bond  taken  was  a  new  bond :  The  bond 
acknowledged  and  certified  as  this  was, 
became  a  part  of  the  record,  and  is  to  be 
construed  with  the  record  as  shewing  what 
was  required  by  the  Court ;  and  therefore 
it  must  be  taken  that  the  Court  required  a 
new  bond. 

Beery  v.  Homan's  committee,  48 


3.  A  bond  is  executed  with  the  names  of 
some  of  the  obligors  in  the  penalty,  but  it 
is  signed  by  one  whose  name  is  not  there : 
It  is    his  bond.  Idem,        48 

Luster  v,  Middlecoff  &  als.,  54 

4.  As  to  liens  of  forthcoming  bonds. 
See    Forthcoming  Bonds,    No.  1,  2,  3,  and 

Jones,  Ac.  w.  Myrick's  ex'ors,  179 

Myrick's  ex'ors  v,  Bpes  &  als.,  179 

5.  A  forthcoming  bond  is  signed  by  the 
debtor,  a  third  person  ana  the  creditor  in 
the  execution.  The  bond  is  valid  to  bind 
the  debtor  and  the  first  surety ;  but  the  first 
surety  is  only  a  co-surety  with  the  creditor, 
and  entitled  to  contribution  from  him. 

Booth  V.  Kinsey,  560 

6.  If  debtor  proves  insolvent,  the  surety 
may  be  relieved  to  the  extent  of  one  moiety 
of  the  debt,  either  by  bill  in  equity,  or  by 
motion  under  the  statute  for  the  relief  of 
sureties.  Idem,        560 

7.  A  bond  binding  the  heirs,  given  to  an 
endorser  to  protect  him  from  loss  on  account 
of  his  endorsements,  will,  on  the  death  of 
the  obligor,  be  an  available  security  for 
simple  contract  creditors  of  the  obligor  to 
the  extent  that  the  notes  endorsed  by  said 
endorser  is  paid  out  of  the  personal  assets. 

Cralle  &  als.  v*  Meem  &  als.,  4% 

CAPIAS  PRO  FINE. 

See  Executions,  No.  1,  2,  3,  and 

Webster's  Case,        702 

CASE. 

1.  Case  is  a  proper  remedy  for  the  breach 
of  an  express  warranty  of  soundness  of  a 
slave  or  other  personal  property. 

Trice  v.  Cockran,  442 

2.  In  case  of  a  beach  of  a  warranty  of 
soundness  of  a  personal  chattel,  it  is  not 
necessary'  to  allege  the  defendant's  knowl- 
edge of  the  unsoundness :  And  if  it  is  al- 
leged it  is  not  necessary  to  prove  it. 

Idem,        442 

CO-DEFENDANTS. 

In  a  bill  by  a  creditor  against  an  adminis- 
trator and  his  sureties,  charging  a  devas- 
tavit by  the  administrator  and  the  liability 
of  the  sureties  for  it,  though  some  of  the 
sureties  insist  in  their  answer  that  under 
the  circumstances  one  of  the  sureties  is  lia- 
ble to  the  others,  if  they  are  liable  to  the 
plaintiff,  though  there  is  a  decree  for  the 
plaintiff,  and  though  it  appear  from  the 
proofs  that  the  devastavit  was  occasioned 
by  the  payment  of  a  debt  of  inferior  dig- 
nity to  the  surety  sought  to  be  charged,  yet 
it  is  not  a  proper  case  for  a  decree  between 
co-defendants. 

Allen  &  Ervine  v,  Morgan's  adm'r 
&  als.,  60 

COMMISSIONER. 

Under  a  decree  for  the  sale  of  lands,  in  a 
suit  by  heirs,  the  administrator  of  their 
ancestor's  estate  is  appointed  a  commis- 
sioner to  collect  the  proceeds  of  the   sale. 
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In  a  suit  by  a  creditor  of  the  administrator's 
intestate,  to  subject  the  proceeds  of 
719  the  *land,  the  commissioner  should 
be  made  a  party  as  such ;  and  if  he  is 
only  a  party  as  administrator,  and  without 
actual  notice  of  the  object  of  the  suit  he 
pays  over  the  money  to  the  heirs,  he  will 
not  be  liable  to  the  creditor. 

Carrington  &  als.  v.  Didier,  Norvell 
&  Co.,  260 

CONDITIONS. 

For  the  construction  of  the  condition  of 
a  bond  of  indemnity.  See  Marshalling 
assets.  No.  4,  and 

Cralle  A  als.  v,  Meem  A  als. ,  496 

CONTINUANCE. 

1.  A  motion  for  a  continuance  of  a  crim- 
inal trial,  on  the  ground  of  the  absence  of 
a  material  witness,  properly  overruled  under 
the  circumstances,  though  the  prisoner 
swears  to  the  materiality  of  the  witness. 

Mull's  Case,        695 

2.  Under  the  circumstances  the  prisoner 
required  to  state  who  is  the  witness  absent, 
and  what  he  is  expected  to  prove. 

Idem,        695 

CONVEYANCES— Fraudulent. 

1.  A  deed  executed  bona  fide  to  secure  a 
loan  of  money  not  to  be  enforced  for  ten 
years,  is  a  valid  deed  as  against  creditors  of 
the  grantor 

Lewis  &  als.    v,  Caperton's  ex'or  & 
als. ,  148 

2.  A  deed  which  conveys  without  a  sched- 
ule household  furniture,  the  various  kinds 
of  stock  upon  a  farm,  bacon  and  lard,  to 
secure  a  bona  fide  debt,  but  not  to  be  en- 
forced for  eighteen  months  after  its  execu- 
tion, is  valid  against  creditors,  though 
made  without  the  knowledge  of  the  creditor, 
and  the  grantor  was  indebted  to  insolvency 
at  the  time.     By  two  Judges. 

Idem,        148 

3.  A  deed  which  conveys  land  to  secure  a 
bona  fide  debt,  which  is  not  to  be  enforced 
for  two  years,  and  only  then  or  afterwards, 
upon  a  notice  of  the  sale  for  one  hundred 
and  twenty  days,  is  valid  against  creditors. 

Idem,        148 

4.  Such  a  deed  is  valid  though  the  execu- 
tion of  the  deed  is  postponed  for  five  years 
from  the  date  of  the  conveyance ;  and  the 
tents  and  profits  of  the  property  in  the 
meantime  are  reserved  to  the  grantor. 

Idem,        148 

5.  A  deed  which  conveys  future  rents 
and  profits  of  property  conveyed  in  other 
deeds,  which  were  reserved  to  the  g^ntor 
in  the  previous  deeds,  for  the  purpose  of 
paying  a  bona  fide  debt,  is  valid  against 
creditors  of  the  grantor.  Idem,        148 

6.  A  postnuptial  settlement  made  by  a 
husband  on  his  wife,  of  her  personal  prop- 
erty derived  from  her  father's  estate,  but  of 
which  he  retains  possession,  not  having 
been  properly  recorded,  is  void  as  against 
the  creditors  of  the  husband. 

Idem,        148 


7.  A  deed  made  by  a  husband  embarrassed 
at  the  time,  by  which  he  cpnveys  the  pro- 
ceeds of  his  wife's  land,  which  had  been 
sold  and  the  note  for  the  purchase  money 
made  to  him,  in  trust  for  himself  and  wife 
for  their  lives  and  the  life  of  the  survivor, 
and  during  his  life  to  be  under  his  control 
and  management,  is  voluntary  and  fraudu- 
lent as  to  creditors.  Idem,      148 

8.  A  deed  which  conveys  land  to  secure  a 
bona  fide  debt  due  to  the  grantee,  and  also 
a  debt  to  the  grantor's  wife,  which  is  vol- 
untary and  fraudulent  as  to  his  creditors, 
and  the  nature  of  which  debt  is  known  to 
the  grantee,  is  null  and  void,  as  a  security 
for  the  first,  as  well  as  the  last  mentioned 
debt,  as  against  subsequent  incumbrancers, 
and  creditors  of  the  grantor.  By  two 
Judges.  Idem,        148 

9.  A  deed  which  conveys  all  the  property 
of  the  grantor  in  trust  for  the  payment  of 
his  debts,  is  valid,  though  it  contains  a 
provision  that  no  creditor  shall  take  any 
benefit  under  the  deed,  who  does  not  within 
thirty  days  from  its  date,  signify  his  ac- 
ceptance of  its  terms  and  conditions;  and 
further  agree  to  release  and  acquit  the 
grantor  from  all  further  claim  for  the  debt 
acknowledged  therein. 

Phippen  v.  Durham  &  als.,  457 

COVENANTS. 

1.  There  is  a  devise  to  J  with  a  limitation 
over  upon  his  dying  without  issue  at  his 
death,  to  his  brother  R  if  he  should  survive 
him,    or  his  representatives,   and  R  dies  in 

the  lifetime  of  J.     J  sells  and  conveys 
720      the    *land   to  A ;  and    R,    though    he 

does  not  convey  the  land,  is  a  party 
to  the  deed,  and  J  and  R  covenant  as  fol- 
lows :  That  the  said  J,  for  himself  and  his 
heirs,  and  the  said  R  as  contingent  devisee 
under  the  will  of  Col.  J.,  (by  whom  the 
said  land  was  devised  to  J, )  do  hereby  cov- 
enant and  agree  to  and  with  the  said  A, 
that  they  will  warrant  and  defend  the  fee 
simple  estate  to  said  land,  to  him  and  his 
heirs  forever,  against  the  claim  of  them- 
selves and  their  heirs,  and  the  claim  of  any 
person  claiming  under  them  by  virtue  of 
the  will  aforesaid,  and  do  relinquish  and 
fully 'con  firm  to  said  A  all  the  right  they  or 
their  heirs  now  have  or  may  hereafter  have 
to  said  land,  or  any  part  thereof,  to  him  and 
his  heirs,  free  from  the  claim  of  the  said  J 
and  R  and  their  heirs,  and  of  all  other  per- 
sons in  the  whole  world.,  //eld:  1.  That 
this  covenant  of  R  extends  to  the  claim  of 
his  children  to  the  land,  though  they  claim 
not  as  his  heirs,  but  as  devisees  under  the 
will  of  Col.  J.  2.  That  the  covenant  of 
R  is  a  covenant  running  with  the  land,  and 
a  purchaser  claiming  under  A  a  part  thereof, 
by  a  regular  chain  of  conveyances,  is  en- 
titled to  the  benefit  of  said  covenant  for  his 
indemnity  against  the  said  claim  of  the 
heirs  of  R. 

Dickinson  v,  Hoomes'  adm'r  &  als. ,     353 

2.  In  an  action  of  covenant  for  the  fail- 
ure to  deliver  to  the  plaintiff  possession 
of   a   mill    which    he    had   rented     of    the 
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defendant,  the  plaintiff  not  having  sus- 
tained any  special  damage,  he  is  only  en- 
titled to  recover  the  difference  between  the 
rent  which  he  contracted  to  pay  and  a  fair 
rent  for  the  property,  at  the  time  when  it 
should  have  been  delivered.  A  conjectural 
estimate  of  the  profits  which  might  have 
been  made  is  no  legitimate  basis  on  which 
to  fix  the  damages. 

Newbrough  v.  Walker,  16 

CREDITORS. 

See  Assignor  and  Assignee,  Attach- 
ments, Marshalling  Assets  and  Trusts  and 
Trustees. 

CRIMINAL  JURISDICTION  AND  PRO- 
CEEDINGS. 

1.  An  indictment  for  a  wilful  trespass 
was  against  J :  It  was  endorsed  by  the  grand 
jury  an  indictment  against  T,  **a  true 
bill;"  and  so  it  was  noted  on  the  record  of 
the  Court.  A  writ  having  issued  on  the  in- 
dictment against  T,  it  should,  on  his  mo- 
tion, be  quashed. 

McKinney's  Case,        589 

2.  In  such  case  the  Court  cannot  amend 
the  record  so  as  to  conform  to  the  indict- 
ment. Idem,        589 

3.  What  a  sufficient  entry  on  the  record  of 
the  finding  an  indictment  for  a  misde- 
meanor by  the  grand  jury. 

Nutter's  Case,        699 

4.  If  a  prisoner  has  been  tried  by  an  ex- 
amining Court  and  sent  on  for  further  trial 
before  the  Circuit  court,  and  an  indictment 
has  been  found  against  him,  it  is  too  late 
to  plead  in  abatement  that,  or  to  move  to 
quash  the  indictment,  because  there  were 
irregularities  in  his  examination  before  the 
committing  magistrate. 

Clore's  Case,        606 

5.  If  it  may  be  fairly  understood  from  the 
record  of  the  examining  Court,  that  the 
crime  for  which  the  prisoner  is  indicted  is 
the  offence  for  which  he  was  examined, 
that  is  sufficient.  Idem,        606 

6.  Quaere :  If  the  setting  aside  a  person 
called  upon  the  venire  on  the  motion  of  the 
Commonwealth,  is  a  ground  of  exception 
by  the  prisoner.  Idem,        606 

7.  A  prisoner  being  sent  on  for  further 
trial  by  an  examining  Court  which  sat 
during  the  session  of  the  Circuit  court  to 
which  he  is  sent  for  further  trial,  that  term 
of  the  Circuit  court  is  not  one  of  the  two 
at  which  the  statute  directs  that  he  shall 
be  indicted  or  that  he  shall  be  discharged 
from  imprisonment. 

Bell's  Case,        600 

8.  A  prisoner  is  sent  on  by  the  examin- 
ing Court  to  be  tried  for  embezzling  the 
goods  of  W,  he  may  thereupon  be  indicted 
for  embezzling  the  goods  of  A,  the  em- 
bezzlement being  of  the  same  goods  for 
which  he  was  tried  by  the  examining  Court. 

Adcock's  Case,        661 

9.  A  prisoner  is  indicted  for  embezzling 
the  goods  of  W,  and  is  tried  and  convicted 
at  the  fifth  term  of  the  Court  after  his  trial 


before  the  examining  Court ;  but  the  ver- 
dict is  set  aside  for  a  variance  as  to  the 
ownership   of   the   goods.      There    is    then 

a  nolle  prosequi  entered  and  a 
721      *new    indictment    to  suit  the  proofs. 

The  prisoner  is  not  entitled  to  be  dis- 
charged from  the  crime  because  three  terms 
had  elapsed  between  his  examination  and 
the  last  indictment.  Idem,        661 

10.  The  excuses  for  failure  to  try  the  pris- 
oner enumerated  in  the  statute,  are  not 
intended  to  exclude  others  of  a  similar 
nature;  but  only  that  if  the  Commonwealth 
was  in  default  for  three  terms  without  any 
of  the  excuses  fairly  implicable  by  the 
Courts  from  the  reason  and  spirit  of  the 
law,  the  prisoner  should  be  entitled  to  his 
discharge.  Idem,        661 

11.  Though  an  offence  committed  before 
the  Code  of  1849  went  into  operation  must, 
so  far  as  the  question  of  guilt,  degree  of 
crime,  quantum  of  punishment  and  rules 
of  evidence  are  concerned,  be  governed  by 
the  law  in  force  at  the  time  the  offence 
was  committed,  yet  upon  the  question  of 
the  prisoner's  right  to  be  discharged,  from 
the  failure  to  try  him,  arising  after  the 
Code  went  into  operation,  it  must  be  gov- 
erned by  the  law  in  the  Code. 

Idem,        661 

12.  In  such  case,  upon  the  prisoner's 
motion  for  a  discharge,  the  record  of  the  Cir- 
cuit court  is  competent,  and  the  only  com- 
petent evidence,  for  the  Commonwealth,  to 
prove  that  he  had  been  iqdicted,  tried  and 
convicted  within  the  time  prescribed  by 
law.  Idem,        661 

13.  In  prosecutions  for  felonies  and  other 
serious  offences,  the  Court  will  not,  on  mo- 
tion of  the  prisoner,  quash  the  indictment, 
unless  where  the  Court  has  no  jurisdiction ; 
where  no  indictable  offence  is  charged ;  or 
where  there  is  some  other  substantial  or 
material  defect.  In  other  cases  he  will 
be  left  to  his  demurrer,  motion  in  arrest 
of  judgment  or  writ  of  error. 

Bell's  Case,        600 

14.  What  is  not  a  sufficient  ground  for  a 
new  trial.  See  New  Trials,  No.  2,  3,  4,  5, 
6,  7,  and 

Thompson's  Case,  637 

15.  What  is  a  ground  for  a  new  trial. 
See  New  Trials,  No.  8,  and 

Wormley ' a  Case ,        71 2 

DAMAGES. 

1.  In  an  action  of  covenant  for  the  failure 
to  deliver  to  the  plaintiff  possession  of  a 
mill  which  he  had  rented  from  the  defendant, 
the  plaintiff  not  having  sustained  any  spe- 
cial damage,  he  is  entitled  to  recover  only 
the  difference  between  the  rent  contracted 
to  be  paid  and  a  fair  rent  for  the  property 
at  the  time  when  it  should  have  been  deliv- 
ered. A  conjectural  estimate  of  the  profits 
which  might  have  been  made,  is  no  legit- 
imate basis  on  which  to  fix  the  damages. 

Newbrough  v.  Walker,  16 

2.  See  Mills,  No.  1,  3,  5,  and 

Calhoun  v.  Palmer,  88 
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DEBT. 

1.  An  instrument  binding*  the  parties 
thereto  to  pay  a  sum  of  money,  purports  to 
be  under  their  hands  and  seals,  but  it  is 
signed  by  one  of  the  parties  without  a  seal, 
and  by  the  other  parties  with  seals  to  their 
names.  One  action  of  debt  may  be  brought 
against  all  the  parties. 

Rankin  v.  Roler  &  als.,  63 

2.  In  an  action  of  debt,  under  the  plea  of 
payment  without  a  bill  of  particulars,  the 
defendant  may  give  in  evidence  the  parol 
admissions  of  the  plaintiff  that  but  a  cer- 
tain part  of  the  debt  is  due. 

Rice's  ex'or  v,  Annatt*s  adm'r,  557 

3.  When  and  what  bill  of  particulars  nec- 
essary. See  Bill  of  Particulars,  No.  2, 
and  Idem,        557 

DECREES. 

1.  When  there  should  not  be  a  decree  be- 
tween co-defendants.  See  Co-defendants, 
No.  1,  and 

Allen  &  Ervine  v.  Morgan's    adm'r 
&  als.,  60 

2.  When  a  decree  concludes  a  judgment 
creditor.     See  Judgments,  No.  6,  and 

Jones  &c.  V.  Myrick's  ex'ors  &  als.,     179 
Myrick's  ex'ors  &  als.  v,  Epes  & 
als. ,  179 

3.  A  decree  which  passes  upon  the  whole 
subject  in  issue,  so  as  to  be  final  in  its  na- 
ture, is  not  converted  into  an  interlocutory 
decree,  by  the  addition  thereto  of  an  order 
suspending  the  decree  as  to  the  amount  of 
one  item  of  the  account  involved  in  the 
cause,  until  the  decision  of  another  suit 
brought    by    another    party,    against   both 

plaintiffs  and  defendants  in  the  first 
722      suit,  in  which    *^the    amount  of   this 
item  is  claimed  by  the  plaintiff. 
Fleming  &  als.  v.  Boiling  &  als.,      292 

4.  Upon  an  appeal  by  one  party  from  a 
joint  decree,  the  appellate  Court  will  reverse 
the  decree  as  to  both. 


Lenows  V.  Lrenow, 


349 


DEEDS. 

1.  A  party  offering  in  evidence  a  deed 
purporting  to  be  executed  by  a  commissioner 
under  the  decree  of  a  Court,  and  conveying 
land,  must  offer  with  the  deed  so  much  of 
the  record  of  the  cause  in  which  the  decree 
was  made,  as  will  shew  the  authority  of  the 
commissioner  to  convey  the  land  described 
in  the  deed. 

Cales  V.  Miller  &  als.,  6 

2.  A  deed  by  a  commissioner  under  a  de- 
cree directing  a  conveyance  of  land  to  or  of 
which  none  of  the  parties  to  the  suit  had 
either  title  or  possession,  passes  nothing. 

Idem,        6 

3.  A  deed  executed  in  1799,  which  shews 
upon  its  face  that  the  parties  to  it  resided 
out  of  Virginia,  was  properly  admitted  to 
record  upon  the  certificate  of  acknowledg- 
ment by  the  mayor  of  a  city  in  another 
State,  describing  himself  as  such,  and  pur- 
porting to  be  under  the  seal  of  the  city. 

Idem,        6 


4.  The  certificate  is  sufficient  evidence 
that  the  grantor  for  the  time  resided  in  the 
said  city,  though  the  deed  described  him 
as  being  a  citizen  of  another  State. 

Idem,        6 

5.  It  seems  that  a  residence  however 
temporary,  is  sufficient  to  authorize  the 
acknowledgment  of  a  deed  there  by  a  non- 
resident of  Virginia,  under  the  act  of  1792, 
ch.  90,  I  5.  Idem,        6 

6.  A  deed  executed  under  a  power  of  at- 
torney, commences  in  the  name  of  the 
grantor  by  the  attorney,  and  is  signed  in 
the  name  of  the  attorney  for  the  grantor: 
It  is  valid. 

Bryan  v.  Stump,  &c. ,  241 

7.  See  Conveyances — Fraudulent,  passim, 
and 

Lewis  Sl  als.  v,    Caperton's  ex'or  ft 
als.,  148 

DEMURRER. 

When  a  demurrer  to  a  declaration  upon 
an  award  will  not  be  sustained.  See 
Awards,  No.  1,  2,  and 

Price  V.  Via's  heirs,  79 

DEPOSITIONS. 

1.  The  caption  of  a  deposition  describing 
it  as  taken  in  a  proceeding  of  forcible  en- 
try and  detainer,  is  sufficiently  accurate  to 
authorize  the  reading  of  the  deposition, 
though  the  proceeding  is  for  an  unlawful 
detainer. 

Cales  V.  Miller  ft  als.,  6 

2.  In  a  case  of  probat  the  deposition  of 
an  aged  witness  taken  de  bene  esse,  allowed 
to  be  read  upon  proof,  either  by  witnesses 
or  his  own  affidavit,  of  his  inability  to  at- 
tend the  Court. 

Nuckol's  adm'r  v.  Jones,  267 

DETINUE. 

1.  Where  a  defendant  in  detinue  dies,  and 
the  action  is  revived  against  his  adminis- 
trator with  the  will  annexed,  the  plaintiff 
is  entitled  to  demand  from  the  administra- 
tor, not  only  the  property  sued  for,  but 
damages  for  its  detention,  and  the  coats  in- 
curred in  prosecuting  the  action  against 
the  testator  in  his  lifetime. 

Hunt's  adm'r  v.  Martin's  adm'r,        578 

2.  The  scire  facias  to  revive  the  action  of 
detinue  against  an  administrator,  should 
suggest  the  coming  of  the  property  into 
the  possession  of  the  administrator,  since 
the  death  of  his  intestate :  And  the  scire 
facias  not  being  in  the  record,  nor  in  the 
clerk's  office  of  the  Court  below,  and  no 
objection  appearing  to  have  been  taken  to 
it  in  that  Court,  the  Court  of  appeals  will 
presume  that  it  was  in  all  respects  regnlar. 

Idem,        578 

3.  Where  an  action  of  detinue  is  revived 
against  an  administrator,  and  a  judgment 
is  recovered,  the  judgment  for  the  damages 
for  detention  of  the  property  and  the  costSy 
should  not  be  against  the  administrator 
personally,  but  against  him  as  administra- 


760 


8  QRATT. 


Virginia  Reports,  Annotatbd. 


INDEX 


tor,  to  be  levied  of  the  goods,    Ac,    of   his 
intestate    in  his  hands  to  be  administered. 

Idem,        578 

DOWBR. 

1.  Husband  during  the  coverture,  sells 
aud  conveys  land  with  general  warranty; 
but  his  wife  does  not  join  in  the  convey- 
ance. By  his  will  he  gives  his  whole 
estate,  real  and  personal,  to  his  wife  for 
her   life,    remainder   to  her  children.     She 

is  entitled  to  take  under  the  will,  and 
723      also  *to  have  her  dower  in   the   land 
sold. 
Higginbotham  v.  Corn  we  11,  83 

2.  That  a  provision  for  a  wife  in  the  will 
of  her  husband,  shall  be  held  to  be  in  lieu 
of  dower,  the  will  must  so  declare  in  terms, 
or  the  conclusion  from  the  provisions  of  the 
will  ought  to  be  as  clear  and  satisfactory 
as  if  it  was  expressed.  Idem,        83 

EMBEZZLEMENT. 

A  prisoner  sent  on  by  the  examining 
Court  to  be  tried  for  embezzling  the  goods 
of  W,  may  thereupon  be  indicted  for  em- 
bezzling the  goods  of  A;  the  embezzlement 
being  of  the  same  goods  for  which  he  was 
tried  by  the  examining  Court. 

Adcock's  Case,        661 

ENDORSERS. 

Several  accommodation  endorsers  of  nego- 
tiable paper  are  responsible  in  the  order  of 
their  endorsements,  unless  there  has  been 
an  agreement  among'them  to  be  jointly  and 
equally  bound ;  and  the  burden  of  proving 
such  an  agreement  is  upon  the  prior  endor- 
ser who  seeks  the  benefit  of  it. 

Hogue  V.  Davis  &  als.,  4 


ESTOPPEI.. 


See  Mills,  No.  2,  and 
Calhoun  v.  Palmer, 


8S 


ESTATES. 


See  Limitation  of  estates.  No.  1,  and 
Nowlin  &  wife  v.  Winfree,  346 

EQUITABLE  JURISDICTION  AND 

RELIEE. 

1.  A  Court  of  equity  in  Virginia  may  sub- 
ject heirs  living  here,  upon  the  covenants 
of  the  ancestor  binding  the  heirs,  to  the 
extent  of  the  value  of  land  descended  to 
them  in  another  State. 

Dickinson    v,    Hoomes's    adm'r    A 
als. ,  353 

2.  Under  the  circumstances  of  the  case 
the  heirs  held  bound  to  account  for  only  so 
much  of  the  lands  out  of  the  State,  as  they 
have  actually  gotten,  or  may  get,  possession 
of,  with  the  rents  and  profits  derived  there- 
from, after  deducting  the  costs  and  expense 
of  recovering  the  lands.  Idem,        353 

3.  When  a  Court  of  equity  will  not  enter- 
tain a  creditor  seeking  to  enforce  a  deed  of 
trust  in  which  he  has  fraudulently  obtained 


an    advantage    over    other    creditors.     See 
Fraud,  No.  3,  and 

Phippen  v,  Durham  &als.,  457 

4.  A  principal  executes  a  bond  binding 
his  heirs,  to  his  surety  as  endorser,  with 
condition  that  he  will,  when  required  by 
the  bank  or  the  surety,  pay  off  the  notes, 
and  so  indemnify  and  save  the  surety  harm- 
less; and  he  dies  leaving  the  notes  not  yet 
due,  and  they  are  protested,  and  afterwards 
paid  by  his  administrator.  The  surety  be- 
ing entitled  to  resort  to  both  the  real  and 
personal  estate,  and  the  notes  having  been 
paid  out  of  the  latter,  the  simple  contract 
creditors  are  entitled  to  have  the  assets 
marshalled  to  the  extent  of  the  notes  so 
paid,  if  they  do  not  exceed  the  penalty  of 
the  bond. 

Cralle  &  als.  v,  Meem  &  als.,  496 

5.  Upon  a  bill  by  simple  contract  cred- 
itors to  marshal  assets,  it  is  competent  for 
the  Court,  in  its  discretion,  to  decree  a  sale 
of  the  real  estate  in  the  hands  of  the  heirs, 
some  of  whom  are  infants,  for  the  payment 
of  the  debts.  But  it  is  premature  to  decree 
a  sale  before  adjudicating  the  claims  of  the 
creditors,  and  so  ascertaining  the  amount 
of  indebtedness  chargeable  upon  the  lands 
of  the  decedent.  Idem,        4% 

6.  Though  such  a  decree  for  a  sale  of 
land  has  been  prematurely  made,  yet  if  the 
sale  is  niade  and  confirmed,  the  court  will 
not  set  aside  the  sale  on  the  petition  of 
the  purchasers,  if  upon  the  hearing  it 
appears  that  the  sale  is  beneficial  to  the 
infants.  Idem,        496 

7.  The  Court  having  made -a  decree  for  a 
sale  of  real  estate  on  the  petition  of  the 
adult  heirs,  and  with  the  assent  of  the  cred- 
itors, it  is  erroneous  to  proceed  to  seques- 
trate the  rents  of  the  other  real  estate  in  the 
hands  of  the  heirs,  for  the  payment  of  the 
debts,  before  deciding  upon  the  claim  of 
the  purchasers  to  have  the  sale  set  aside. 

Idem,        4% 

8.  What  relief  will  be  given  in  equity 
upon  an  usurious  contract.  See  Usury,  No. 
2,  and 

Bell  &  als.  V.  Calhoun,  22 


724 


♦EVIDENCE. 


1.  A  party  offering  in  evidence  a 
deed  purporting  to  be  executed  by  a  commis- 
sioner, under  the  decree  of  a  Court,  and 
conveying  land,  must  offer  with  it  so  much 
of  the  record  of  the  cause  in  which  the  de- 
cree was  made,  as  will  shew  the  authority 
of  the  commissioner  to  convey  the  land 
described  in  the  deed. 

Cales  V.  Miller  &  als.,  6 

2.  What  a  sufficiently  accurate  descrip- 
tion of  the  cause  in  the  caption  of  a  depo- 
sition to  authorize  it  to  be  read.  See 
Depositions,  No.  1,  and  Idem,        6 

3.  A  record  to  which  neither  the  demand- 
ants or  tenants  were  parties,  is  not  even 
prima  facie  evidence  against  the  tenant, 
that  the  gr&ntor  in  the  deed  to  the  demand- 
ants was  heir  at   law  of  the   grantee  in  the 
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patent   under  which  the  demandants  claim 
title. 

Duncan  v.  Helms  A  als.,  68 

4.  Upon  a  writ  of  unlawful  detainer  de- 
fendant sets  up  title  in  himself.  Plaintiff 
may  prove  that  defendant  entered  on  the 
premises  under  a  parol  lease  from  himself, 
though  the  lease  proved  was  to  continue 
more  than  a  year. 

.Adams  v.  Martin,  107 

5.  A  witness  called  to  prove  the  hand- 
writing" of  a  paper  offered  for  probat,  may 
be  impeached  by  proof  of  what  she  has  said 
about  that  paper  at  another  time.  But 
neither  her  capacity  to  judge  of  the  hand- 
writing or  her  credit,  is  to  be  impeached  by 
what   she  may  have  said  about  some  other 


paper. 

Nuckol's  adm'r  v.  Jones, 


267 


6.  In  an  action  of  debt,  under  the  plea  of 
payment,  without  a  bill  of  particulars,  the 
defendant  may  give  in  evidence  the  parol 
admissions  of  the  plaintiff,  that  but  a  cer- 
tain part  of  the  debt  is  due. 

Rice's  ez'or  v,  Annatt's  adm'r,  557 

7.  TJpon  a  motion  by  a  prisoner  to  be 
discharged,  for  the  failure  to  try  him  with- 
in three  terms,  the  Commonwealth  relies 
on  the  fact  that  he  was  tried  and  con- 
victed, and  the  verdict  set  aside  for  a  vari- 
ance ;  the  record  of  the  Court  is  competent, 
and  the  only  competent,  evidence  of  these 
facts.  Adcock's  Case,        661 

8.  See  Wills,  No.  4,  and 

Kuckols'  adm'r  v,  Jones,  267 

EXCEPTIONS— Bill  of. 

1.  In  an  action  by  an  executor  upon  a  re- 
funding bond,  after  offering  in  evidence 
the  record  of  the  decree  against  him,  he 
offers  the  execution  which  issued  upon  it 
and  the  return  thereon,  which  is  objected 
to  but  admitted.  The  defendant  excepts 
and  does  not  insert  the  execution  in 
the  exception.  The  relevancy  of  the  evi- 
dence being  obvious  without  an  inspection 
of  the  execution,  it  is  not  essential  that  it 
should  have  been  inserted  in  the  bill  of  ex- 
ceptions. 

Archer  v,  Archer's  adm'r,  539 

2.  Quaere :  If  the  setting  aside  a  person 
called  upon  the  venire,  on  the  motion  of  the 
Commonwealth,  is  a  ground  of  exception 
by  the  prisoner.  Clore's  Case,        606 

EXECUTIONS. 

1.  The  common  law  writ  of  capias  pro 
fine  is  unrepealed,  and  may  be  used  by  the 
Commonwealth.  Webster's  Case,        702 

2.  Where  there  is  a  judgment  in  favour 
of  the  Commonwealth  for  a  fine,  and  costs 
of  prosecution,  the  writ  may  issue  for  the 
fine  and  costs;  but  where  the  judgment  is 
for  costs  only,  the  writ  is  not  a  proper  proc- 
ess to  enforce  the  judgment. 

Idem,        702 

3.  Where  a  party  is  imprisoned  upon  a 
capias  pro  fine,  for  a  fine  and  costs,  he  can 
only  obtain  his  discharge  from    imprison- 


ment by  paying  the  fine  and  costs.  But  the 
term  of  imprisonment  under  such  capias  is 
limited  by  the  provisions  of  the  Code,  oh. 
209,  i  17,  p.  781. 

EXECUTORS   AND  ADMINISTRA- 
TORS. 

1.  The  official  bond  of  an  executor  con- 
tains in  the  penal  x^art  the  names  of  the  ex- 
ecutor and  several  sureties,  and  there  is  no 
blank  for  the  name  of  another,  but  it  is 
signed  and  sealed  by  all  those  whose  names 
are  in  the  penal  part,  and  also  by  another 
person.  It  is  the  bond  of  all,  including  the 
last  mentioned  person. 

Luster  v.  Middlecoff  ft  als.,  54 

2.  The  official  bond  of  an   executrix  only 
binding  the  obligors  for  the  due  administra- 
tion of  the  personal  assets,  the  sureties 

725      are  to   no  extent  responsible  *for  the 
rents  and  profits  of  the  real  estate. 
Hutcherson,  ftc.  v,  Pigg,  220 

3.  In  assumpsit  by  an  administrator  for 
a  debt  due  his  intestate  in  his  lifetime,  the 
defendant  cannot  set  off  a  debt  due  him  for 
money  paid  as  the  surety  of  the  intestate 
since  his  death. 

Minor  v.  Minor's  adm'r,  1 

4.  The  count  in  assumpsit  by  the  admin- 
istrator, is  for  money  had  and  received,  and 
the  bill  of  particulars  merely  states  an  ac- 
count in  which  the  defendant  is  debtor  for 
money  received,  stating  a  sum  certain. 
This  will  not  admit  proof  of  an  admission 
by  the  defendant,  that  he  had  received  from 
a  third  person  a  certain  sum  belonging^  to 
the  intestate's  estate.  Idem,         1 

5.  All  the  sureties  of  an  executrix  shonld 
be  parties  to  a  suit  by  legatees  for  distribu- 
tion, or  a  sufficient  reason  should  be  shewn 
for  failing  to  make  them  parties,  before  a 
decree  is  made  against  one  of  them. 

Hutcheson,  ftc.  v.  Pigg*  220 

6.  A  personal  representative  of  a  deceased 
insolvent  co-obligor  in  a  bond,  is  not  a  nec- 
essary party  to  a  suit  in  equity,  by  the 
executrix  of  the  obligee  against  the  admin- 
istratrix of  one  of  the  obligors. 

Montague's  ex'x  v.  Turpin'a  adm'z 
ft  als.,  453 

7.  Where  a  defendant  in  detinue  dies,  and 
the  action  is  revived  agfainst  his  adminis- 
trator, the  plaintiff  is  entitled  to  demand 
from  the  administrator,  not  only  the  prop- 
erty sued  for,  but  damages  for  its  detention 
by  the  intestate,  and  the  costs  incurred  in 
prosecuting  the  action  against  liis  intes- 
tate. 

Hunt's  adm'r  v.  Martin's  adm'r,        578 

8.  Where  an  action  of  detinue  is  revived 
against  an  administrator,  and  a  judgment 
is  recovered,  the  judgment  for  the  damages 
for  detention  of  the  property  and  the  costs, 
should  not  be  against  the  administrator  per- 
sonally, but  against  him  as  administrator, 
to  be  levied  of  the  goods  of  his  intestate  in 
his  hands  to  be  administered. 

Idem,        578 

9.  Judgment  against  an  administratrix 
upon  the  bond  of  her  intestate,  is  condnsive 
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of  the  validity  of  the  debt  against  the    ad- 
ministratrix. 

Montague's  ex's  v,  Turpin's  adm'r,    435 

10.  A  sale  of  bonds  of  the  estate  by  an 
executor,  at  a  discount  of  eighteen  per  cent. , 
when  the  circumstances  of  the  estate  does 
not  require  it,  is  a  devastavit. 

Pinckard  v.  Woods,  &c.,  140 

11.  Land  in  which  a  widow  is  entitled  to 
dower,  being  sold  by  the  executor  under  a 
charge  for  payment  of  debts,  he  should  be 
credited  in  his  account  of  the  proceeds,  for 
the  amount  he  has  paid  the  widow  for  her 
dower  interest. 

Meek's  adm'r,  ftc.  v.   Thompson  & 
als. ,  134 

EX  POST  FACTO  LAWS. 

See  Criminal  Jurisdiction  and  Proceed- 
ings, No.  11,  and 

Adcock's  Case,        661 

FELONY. 

1.  The  malicious  burning  by  the  owner  of 
a  house  on  his  own  land,  the  house  being 
in  the  legal  occupancy  of  another,  is  a  vi- 
olation of  the  act  of  1847-8,  ch.  4,  I  7,  p.  99. 

Erskine's  Case,        624 

2.  The  malicious  burning  of  wheat 
threshed  from  the  straw,  is  not  a  violation 
of  the  6th  section  of  the  same  act. 

Idem,        624 

FINES. 

1.  How  judgments  for  fines  on  prosecu- 
tions by  the  Commonwealth,  may  be  en- 
forced.    See  Executions,  No.  1,  2,  3,  and 

Webster's  Case,        702 

2.  Upon  a  joint  indictment  against  hus- 
band and  wife  for  selling  ardent  spirits,  if 
they  are  convicted,  there  must  be  a  separate 
fine  against  each. 

Hamor  &  wife's  Case,        698 

FORCIBLE  ENTRY  AND  UNLAWFUL 

DETAINER. 

1.  In  a  proceeding  of  forcible  entry  and 
detainer,  the  Court  failing  to  meet  on  the 
day  to  which  it  is  adjourned,  the  cause  is 
not  discontinued,  but  stands  adjourned  by 
operation  of  law,  to  the  next  County  court. 

Mann  v.  Gwinn  &  als.,  58 

2.  Upon  a  writ  of  unlawful  detainer,  the 
defendant   sets  up   title    in    himself;    the 

plaintiff  may  prove  that  the  defendant 
726      entered    on    the    premises    *under  a 

parol  lease  from  himself,  though  the 
lease  proved  was  to  continue  more  than  a 
year. 

Adams  v.  Martin,  107 

3.  In  a  writ  of  unlawful  detainer,  the  de- 
fendant claiming  title  under  a  deed  to  him- 
self and  another,  as  joint  tenants,  that 
other  person  is  not  a  competent  witness 
for  him  to   sustain  his  right  of  possession. 

Idem,        107 

4.  The  caption  of  a  deposition  describing 
it  as  taken  in  a  proceeding  of  forcible 
entry  and  detainer,  is  sufficiently  accurate 


to  authorize  the  reading  of  the  deposition, 
though  the  proceeding  is  for  an  unlawful 
detainer. 

Cales  v.  Miller  &  als.,  6 

FORTHCOMING  BONDS. 

1.  A  forthcoming  bond  has  the  force  of  a 
judgment  so  as  to  create  a  lien  upon  the 
lands  of  the  obligor,  only  from  the  time  the 
bond  is  returned  to  the  clerk's  office. 

Jones  Ac.  v,  Myrick's  ex'ors,  179 

Myrick's  ex'ors  v.  Eppes  &  als.,        179 

2.  There  being  no  evidence  that  the  bond 
was  returned  to  the  clerk's  office  before  the 
day  on  which  there  was  an  award  of  exe- 
cution thereon  by  the  Court,  it  will  be  re- 
garded as  having  been  returned  to  the  office 
on  that  day.  Idem,        179 

3.  A  forfeited  forthcoming  bond  not  re- 
turned to  the  clerk's  office  until  some  day 
in  the  term  after  the  first,  when  there  is  an 
award  of  execution  thereon,  does  not  relate 
back  to  the  first  day  of  the  term. 

Idem,        179 

4.  Though  a  forthcoming  bond  is  for- 
feited and  not  quashed,  yet  in  equity  the 
lien  of  the  original  judgment  still  exists ; 
and  if  the  obligors  in  the  bond  prove  insol- 
vent, so  that  the  debt  is  not  paid,  a  Court 
of  law  will  quash  the  bond,  and  thus  revive 
the  lien  of  the  original  judgment ;  and  a 
Court  of  equity  having  juri^iction  of  the 
subject,  will  treat  the  bond  as  a  nullity, 
and  proceed  to  give  such  relief  as  the  cred- 
itor IS  entitled  to  under  his  original  judg- 
ment. Idem,        179 

5.  A  forthcoming  bond  is  signed  by  the 
debtor,  a  third  person  and  the  creditor  in 
the  execution :  The  bond  is  valid  to  bind 
the  debtor  and  the  first  surety ;  but  the  first 
surety  is  only  a  co-surety  with  the  creditor, 
and  entitled  to  contribution  from  him. 

Booth  V,  Kinsey,  560 

6.  If  debtor  proves  insolvent,  the  surety 
may  be  relieved  to  the  extent  of  one  moiety 
of  the  debt,  either  by  bill  in  equity,  or  by 
motion  under  the  statute  for  relief  of 
sureties.  Idem,        560 

7.  In  such  case  the  notice  on  the  forth- 
coming body  is  not  defective  for  failing  to 
name  the  obligee  as  a  co-obligor. 

Idem,        560 

FRAUD. 

1.  A  purchase  of  bonds  from  an  executor 
at  a  discount  of  eighteen  per  cent.,  with 
knowledge  that  the  condition  of  the  estate 
does  not  require  the  sale,  is  a  fraud  in  the 
purchaser,  though  he  may  know  that  they 
do  not  amount  to  more  than  the  executor's 
interest  in  the  estate,  and  the  executor  not 
having  paid  to  the  other  legatees  their  por- 
tion of  the  estate,  the  purchaser  will  be 
compelled  to  repay  the  money  to  them. 

Pinckard  v.  Woods,  &c.,  140 

2.  If  the  sureties  of  the  executor  have 
been  compelled  to  pay  the  amount  to  the 
legatees,  they  may  recover  from  the  pur- 
chaser. Idem,        140 
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3.  A  deed  of  trust  to  secure  creditors  re- 
quires them  to  signify  their  acceptance  of 
it  by  signing  it  within  thirty  days,  and  to 
release  the  debtor.  The  creditors  being 
dissatisfied  with  its  provisions,  it  is  agreed 
between  them  and  the  debtor  that  they  will 
not  sign  it;  but  two  of  them  who  had  en- 
tered into  this  agreement,  sign  the  deed  the 
day  before  the  thirty  days  expire,  with  the 
avowed  purpose  that  it  is  for  the  benefit  of 
all.  Afterwards  one  of  these  comes  into 
equity  to  enforce  the  deed  for  the  benefit  of 
himself  and  the  other  who  signed.  A  Court 
of  equity  will  not  entertain  him. 

Phippen  v.  Durham  &  als.,  457 

GAMBLING. 

1.  Betting  on  a  horse  race  is  not  gaming 
within  the  meaning  of  the  10th  section  of 
the  act  of  the  14th  of  March  1848,  concern- 
ing crimes  and  punishments,  and  proceed- 
ings in  criminal  cases. 

Shelton's  Case,        592 

2.  A  storehouse  in  a  village,  late  at  night, 

after  persons  cease  to  come  to 
727      *the  store  to  purchase  goods,  and  the 

door  is  locked,  is  not  a  public  place, 
within  the  meaning  of  the  statute  against 
gaming. 

Feazle's  Case,  585 

GUARANTOR  AND  GUARANTEE. 

1.  A  letter  of  credit  addressed  to  W  &  W, 
may  be  proved  to  have  been  intended  for  W, 
W  &  Co.  so  as  to  hold  the  writer  bound  to 
the  latter  upon  it. 

Wadsworth  &  als.  v,  Allen,  &c.,        174 

2.  A  guarantor  may  specify  in  the  letter  of 
credit  which  he  gives,  the  terms  on  which 
he  will  be  bound ;  and  if  the  terms  are 
complied  with  he  is  bound,  though  the  law, 
in  the  absence  of  all  prescription  of  terms 
in  the  letter  of  credit,  would  have  prescribed 
the  performance  of  other  acts  by  the  party 
seeking  to  subject  him  upon  his  guarantee. 

Idem,        174 

3.  A  guarantor  undertaking  to  pay  upon 
receiving  reasonable  notice  of  the  failure 
of  the  principal  debtor  to  pay  the  debt 
when  due,  dispenses  with  notice  of  the  ac- 
ceptance of  the  guarantee  by  the  party  to 
whom  it  is  addressed ;  even  if  the  law  would 
have  required  such  notice.  Idem,        174 

4.  What  is  reasonable  notice  of  the  fail- 
ure of  the  principal  debtor  to  pay,  is  a 
question  for  the  jury.  Idem,        174 

'  5.  The  fact  that  the  principal  debtor  gave 
his  bond  for  the  goods  he  purchased  did  not 
release  the  guarantor.  Idem,        174 

HEIRS. 

1.  Heirs  will  be  held  liable  in  Virginia 
upon  the  debts  and  covenants  of  their  an- 
cestor binding  the  heirs,  to  the  extent  of 
real  assets  descended  in  another  state,  if 
by  the  laws  of  that  state  they  would  be  lia- 
ble on  such  debts  and  covenants:  And  a 
Court  of  equity  in  Virginia  may  enforce  the 
liability. 

Dickinson    z/.    Hoomes*s    adm'r    & 
als.,  353 


2.  Under  the  circumstances  of  this  case, 
the  heirs  held  bound  to  account  for  only  so 
much  of  the  lands  out  of  the  state  as  they 
have  actually  gotten,  or  may  get,  posses- 
sion of,  with  the  rents  and  profits  derived 
therefrom,  deducting  the  costs  and  expenses 
of  recovering  the  lands.  Idem,        353 

3.  A  creditor  of  a  deceased  debtor  may 
proceed  by  foreign  attachment  against  the 
heirs  residing  abroad,  to  subject  land  or  its 
proceeds  in  the  state,  descended  to  them 
from  the  debtor. 

Carrington  &  als.    v,    Didier,    Nor- 
vell  &  Co.,  260 

4.  So  he  may  proceed  against  them  as 
absent  defendants  in  equity,  to  marshal 
the  assets,  and  thus  subject  the  land  de- 
scended to  them.  Idem,        260 

5.  See  Practice  in  Chancery,  No.  4,  and 

Idem,        260 

HUSBAND  AND  WIFE. 

1.  When  wife  entitled  to  dower  though 
claiming  under  the  will  of  her  husband. 
See  Dower,  No.  1,  2,  and 

Higginbotham  z/.  Comwell,  83 

2.  A  postnuptial  settlement  made  by  a 
husband  on  his  wife,  of  personal  property 
derived  from  her  father's  estate,  but  of 
which  he  retains  possession,  not  having 
been  properly  recorded,  is  void  as  against 
the  creditors  of  the  husband. 

I^ewis  &  als.   v,  Caperton's  ex'or  & 
als.,  148 

3.  A  deed  made  by  a  husband  embarrassed 
at  the  time,  by  which  he  conveys  the  pro- 
ceeds of  his  wife's  land  which  had  been 
sold,  and  the  note  for  the  purchase  money 
made  to  him,  in  trust  for  himself  and  wife 
for  their  lives,  and  the  life  of  the  survivor, 
and  during  his  life  to  be  under  his  control 
and  management,  is  voluntar3'  and  fraud- 
ulent as  to  his  creditors.  Idem,        148 

4.  The  declaration  of  a  wife  at  the  time 
she  executes  a  deed,  or  at  other  times,  that 
she  has  executed  or  does  execute  the  deed 
because  her  husband  had  promised  he  would 
settle,  or  because  he  had  settled  upon  her 
certain  property  derived  from  her  father's 
estate,  is  not  sufiicient  evidence  of  a  con- 
tract between  them  for  such  a  settlement 
in  consideration  of  her  relinquishment  of 
her  right  of  dower  in  her  husband's  lands, 
and  thus  to  support  such  a  settlement  if 
made,  against  creditors  and  incumbrancers, 
even  to  the  extent  of  a  reasonable  compen- 
sation for  the  right  of  dower  which  she  re- 
linquished. Idem,        148 

5.  Quaere:  If  the  wife's  relinquish- 
728  ment  *of  her  contingent  right  of 
dower  in  land,  where  there  is  no  com- 
plete alienation  of  the  estate  by  the  hus- 
band, but  a  mere  incumbrance  for  the 
security  of  a  debt,  constitutes  a  sufficient 
consideration  for  a  settlement  on   the  ^wife. 

Idem,         148 

6.  Quaere :  If  the  certificate  of  the  privy 
examination  of  a  feme  covert,  made  under 
the  act  of  1792,  which  purports  in  the  body 
of    the   certificate  to  be  under   the  seals  of 
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the  justices,  but  in  fact  no  seals  or  scrolls 
are  affixed  to  their  names,  is  valid  to  bar 
the  feme. 

Bryan  v.  Stump,  &c.,  241 

7.  A  wife's  interest  in  her  father's  estate 
in  the  hands  of  the  executor  may  be  sub- 
jected by  a  creditor  of  the  husband,  by  a 
proceeding  by  foreig'n  attachment,  where 
the  husband  resides  out  of  the  State. 

Vance  v.  McLaughlin's  adm'r,  289 

8.  Though  the  service  of  the  process 
upon  the  executor  creates  a  lien  upon  the 
wife's  interest,  in  favour  of  the  creditor, 
yet  if  the  husband  dies  pending  the  proceed- 
ings, leaving  his  wife  surviving  him,  the 
lien  of  the  creditor  is  defeated,  and  the 
property  belongs  to  the  wife. 

Idem,        289 

9.  The  rights  of  a  husband  to  the  property 
of  his  intended  wife  may  be  intercepted  by 
his  agreement  to  that  effect:  And  where  by 
express  contract  before  and  in  contempla- 
tion of  marriage,  for  which  the  marriage  is 
a  sufficient  consideration,  he  agrees  to  sur- 
render his  right  to  the  enjoyment  of  the 
property  during  the  coverture,  and  his  right 
to  take  as  survivor,  there  remains  nothing 
to  which  his  marital  rights  can  attach  dur- 
ing the  coverture  or  after  the  death  of  the 
wife.  In  such  case  the  wife  is  to  be  re- 
garded to  all  intents  as  a  feme  sole  in  re- 
spect to  such  property,  and  there  is  no 
necessity  that  the  marriage  contract  or  set- 
tlement should  limit  the  property .  to  her 
next  of  kin  upon  her  failure  to  appoint ; 
but  it  will  pass  as  if  the  wife  died  sole  and 
intestate. 

Charles  v,  Charles,  486 

10.  If  the  husband  has  relinquished  his 
marital  rights  to  his  wife's  property  he  is 
not  entitled  to  administration  upon  her 
estate.  Idem,        486 

11.  Upon  a  joint  indictment  against  hus- 
band and  wife  for  selling  ardent  spirits,  if 
they  are  convicted,  there  must  be  judgment 
for  a  separate  fine  against  each. 

Hamor  &  wife's  Case,  696 

12.  When  a  postnuptial  settlement  valid 
though  not  properly  recorded.  See  Settle- 
ments, No.  2,  and 

Glazebrook's    adm'r    v,    Ragland's 
adm'r,  332 

INDICTMENTS. 

1.  Quaere :  If  the  statement  in  the  com- 
mencement of  an  indictment,  of  the  name 
of  the  Court,  and  the  term  at  which  the  in- 
dictment is  found,  is  not  surplusage.  If  it 
is  not  surplusage  it  is  useless. 

Bell's  Case,        600 

2.  When  the  indictment  in  the  caption 
names  one  county,  and  in  the  body  speaks 
of  the  prisoner  as  of  another  county,  the 
charging  the  offence  to  have  been  com- 
mitted in  the  county  aforesaid  is  error;  it 
not  being  alleged  with  sufficient  certainty 
that  the  offence  was  committed  in  the  county 
in     which     the     indictment     was     found. 

Idem,        600 

3.  An  indictment  for  perjury  must  shew 


that  the  evidence  which  the  defendant 
gave  was  material;  and  therefore  if  the 
evidence  which  the  defendant  gave  before 
the  grand  jury  is  not  shewn  clearly  on  the 
face  of  the  indictment,  to  relate  to  an 
offence  committed  within  the  county,  the 
indictment  is  defective. 

Pickering's  Case,        628 

4.  What  a  good  indictment  for  an  attempt 
to  commit  a  felony. 

Nutter's  Case,        699 

ISSUE  OUT  OF   CHANCERY. 

Where  the  subject  matter  in  controversy 

is   of  the   nature  of  unliquidated  damages, 

and  the  accuracy  and  credit  of  the  witnesses 

is  impeached,  an  issue  should  be  directed. 

Isler  &  wife  v.  Grove  &  wife,  257 

JUDGMENTS. 

1.  When  a  forthcoming  bond  has  the  force 

of    a    judgment.      See    Forthcoming 
729      *Bonds,  No.  1,  2,  3,  and 

Jones  &c.  V.  Myrick's  ex'ors,  179 

Myrick's  ex'ors  v,  Epes  &  als.,  179 

2.  A  judgment  confessed  in  Court  in  a 
pending  suit,  and  the  oath  of  insolvency 
taken  thereon  by  the  debtor  upon  his  sur- 
render by  his  bail,  has  relation  to  the  first 
moment  of  the  first  day  of  the  term :  And 
therefore  the  assignment  by  operation  of 
law  has  preference  to  the  lien  of  a  forth- 
coming bond  returned  to  the  clerk's  office 
after  the  first  day  of  the  term. 

Idem,        179 

3.  Though  a  forthcoming  bond  is  for- 
feited and  not  quashed,  the  lien  of  the  orig- 
inal judgment  continues. 

Idem,        179 

4.  Lands  subject  to  a  judgment  lien, 
which  have  been  sold  or  encumbered  by  the 
debtor,  are  to  be  subjected  to  the  satisfac- 
tion of  the  judgment  in  the  inverse  order 
in  point  of  time  of  the  alienations  and  in- 
cumbrances; the  land  last  sold  or  incum- 
bered being  first  subjected.        Idem,        179 

5.  A  judgment  creditor  having  by  his 
conduct  waived  or  lost  his  right  to  subject 
the  land  first  liable  to  satisfy  his  judg- 
ment, is  not  entitled  to  subject  the  lands 
next  liable  for  the  whole  amount  of  his 
judgment,  but  only  for  the  balance  after 
crediting  thereon  the  value  of  the  land 
first  liable.  Idem,        179 

6.  A  judgment  creditor  concluded  by  a 
decree  in  a  cause  in  which  he  is  a  defend- 
ant, though  he  has  at  the  same  time  a  suit 
depending  against  the  same  parties  to  en- 
force his  prior  lien.  Idem,        179 

7.  A  judgment  against  an  administratrix 
upon  the  bond  of  her  intestate  is  conclusive 
of  the  validity  of  the  debt  against  the  ad- 
ministratrix. 

Montague's  ex'x  v,  Turpin's  adm'r 
&  als.,  453 

JURORS. 

1.  On  a  trial  for  murder  it  is  a  ground  of 
challenge  to  a  juror  for  cause,  by  the  Com- 
monwealth, that  he  says  he   has  conscien- 
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tious  scruples  about  the  propriety  of  capital 
punishment,  and  is  opposed  to  it,  and  if 
the  proofs  shew  the  prisoner  g-uiltj  of  mur- 
der in  the  first  degree,  he  does  not  know 
that  he  will  convict  him. 

Clore's  Case,        606 

2.  An  opinion  formed  alone  from  rumor, 
but  existing  on  the  mind  at  the  time,  and 
to  which  opinion  he  will  stick  unless  the 
evidence  turns  out  different  from  what 
rumor  had  reported  it  to  be,  is  not  good 
cause  of  challenge  by  the  prisoner,  where 
the  juror  says  he  has  no  prejudice  or  par- 
tiality for  or  against  the  prisoner,  and  he 
believes  he  can  give  him  a  fair  and  impar- 
tial trial  according  to  the  evidence. 

Idem,        606 

3.  An  objection  to  a  venireman  that  he 
is  not  qualified  according  to  law  comes  too 
late  after  he  is  sworn  to  try  the  issue. 

Thompson's  Case,  637 

4.  What  is  not  misbehaviour  in  a  juror 
for  which  a  new  trial  will  be  granted  to  a 
prisoner.     See  New   Trials,  No.   6,    8,    and 

Idem,        637 

LANDLORD  AND  TENANT. 

Upon  a  writ  of  unlawful  detainer,  the 
defendant  sets  up  title  in  himself.  The 
plaintiff  may  prove  that  the  defendant  en- 
tered on  the  premises  under  a  parol  lease 
from  himself,  though  the  lease  was  to  con- 
tinue more  than  a  year. 

Mann  v.  Gwinn  &  als.,  58 

LEGATEES. 

1 .  A  legatee  being  dead  a  decree  for  the 
distribution  of  the  estate  should  be  in  fa- 
vour of  his  personal  representative,  and  not 
of  his  distributee. 

Luster  v,  Middlecoff  &  als.,  54 

2.  Testator  devises  a  tract  of  land  for 
payment  of  a  particular  debt,  and  the  land 
is  sold,  but  the  creditor  receives  only  the 
first  payment  of  the  purchase  money,  and 
the  balance  is  applied  to  the  payment  of 
other  debts  of  the  testator.  Whether  or  not 
the  land  was  the  primary  fund  for  payment 
of  the  particulaf  debt,  the  debt  was  in  fact 
the  debt  of  the  testator's  estate,  for  which 
a  legatee  is  responsible  on  his  refunding 
bond. 

Archer  v,  Archer's  adm'r,  539 

3.  In  a  bill  by  persons  claiming  as  lega- 
tees or  assignees  of  legatees  against 
defendants  as  legatees  or  assignees  of  lega- 
tees under  the  same  will,  for  distribution  of 

the  slaves  bequeathed  to  the  legatees 
730      jointly,    the  presumption  *is,   in  the 

absence  of  all  pleadings  and  proofs  to 
the  contrary,  that  the  persons  made  parties 
to  the  suit  as  legatees  are  not  fictitious 
persons  or  mere  pretenders  to  the  characters 
assumed  in  the  proceedings. 

Ball  &   als.    V,   Johnson's   ex'or   ft 

als.,  281 

LIENS. 

1.  A  vendor  of  lands  retains  the  title  in 
accordance   with   the     contract:      He    has 


a  lien  on  the  land  for  the  purchase  money  as 
against  creditors  and  incumbrancers  of  the 
vendee;  and  this  though  the  vendee  has 
subsequently  executed  a  deed  by  which  he 
conveys  other  property  to  secure  the  pur- 
chase money. 

Lewis  ft  als.  v,  Caperton's  ex'or   ft 
als.,  148 

2.  What  is  a  valid  lien  by  deed  of  trust. 
See  Conveyances — Fraudulent,  passim,  and 

Idem,         148 

3.  There  being  several  deeds  conveying 
in  succession  the  same  property,  and  not 
merely  the  equity  of  redemption  therein, 
every  successive  incumbrance  binds  all  the 
property  not  absorbed  in  satisfaction  of 
previous  valid  incumbrances.  And  if  some 
of  the  incumbrances  are  declared  void  at  the 
suit  of  a  creditor  of  the  grantor,  such  cred- 
itor is  not  entitled  to  have  his  debt  substi- 
tuted in  the  place  of  such  void  incumbrance 
to  the  extent  thereof;  but  the  subsequent 
valid  incumbrances  have  preference. 

Idem,        148 

4.  Where  there  are  several  deeds  of  trust 
on  the  same  property,  how  the  trust  fnnd 
shall  be  appropriated. 

See  Trusts  and  Trustees,  No.  2,  and 

Idem,        148 

5.  From  what  time  a  forthcoming  bond 
forfeited  is  a  lien. 

See  Forthcoming  Bonds,  No.  1,  and 

Jones,  ftc.  V,  Myrick's  ex'ors,  179 

Mryick's  ex'ors  v»  Epes  ft  als.,  179 

6.  The  lien  of  a  forfeited  forthcoming 
bond  returned  to  the  clerk's  office  during 
the  term  and  on  which  execution  is  awarded 
does  not  relate  to  the  first  day  of  the  term. 

Idem,        179 

7.  Though  a  forthcoming  bond  is  forfeited 
and  not  quashed,  yet  the  lien  of  the  original 
judgment  continues.  Idem,        179 

8.  In  what  order  and  to  what  extent  lands 
are  subject  to  satisfy  a  judgment  lien. 

See  Judgments,  No.  4,  and      Idem,        179 

9.  A  debtor  contracts  to  give  a  lien  on  two 
adjoining  tenements  to  secure  a  debt,  and 
the  creditor  is  in  possession  of  one  of  the 
tenements  under  an  agreement  by  which  the 
rent  of  the  tenement  is  to  be  taken  in  satis- 
faction of  the  interest  of  the  debt.  After- 
wards the  debtor  becoming  embarrassed, 
conveys  all  his  property  in  trust  to  pay  his 
debts.  The  creditor  is  entitled  to  enforce- 
his  equitable  lien  not  only  against  the 
debtor  but  his  creditors. 

Ott's  ex'x  V.  King  ft  als.,  224 

10.  The  lien  of  an  attachment  levied 
upon  the  interest  of  a  wife  in  her  father's 
estate  in  the  hands  of  the  executor,  is  termi- 
nated  by  the  death  of  the  husband  pending- 
the  proceedings,  his  wife  surviving  him. 
Vance  v,  McLaughlin's  adm'r. 


LIMITATION  OF  ESTATES. 

1.  Prior  to  1819  a  testator  devises  to  his 
three  daughters  by  name,  his  estate,  both 
real  and  personal,  to  them  and  their  heirs 
lawfully  begotten  of  their  bodies.    And    in 
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case  either  of  my  daughters  should  die 
without  heir  or  heirs  as  above  mentioned, 
the  surviving  ones  to  enjoy  their  equal 
part.  This  is  an  estate  tail,  which  by  the 
statute  is  converted  into  a  fee :  and  the  lim- 
itation over  is  after  an  indefinite  failure  of 
issue  and  void. 

Nowlin  &  wife  v,  Winfree,  346 

LIMITATIONS— Statute  of. 

1.  A  promise  which  will  remove  the  bar 
of  the  statute  of  limitations,  must  be  a 
promise  to  pay  a  particular  debt.'  A  prom- 
ise to  settle  with  the  claimant  is  not 
enough. 

Bell  V,  Crawford,  110 

2.  If  a  part  payment  will  take  a  case  out 
of  the  statute,  it  must  be  a  payment  upon 
the  specific  debt,  and  not  a  payment  upon 
account.  Idem,        110 

3.  The  statute  of  limitations  does  not 
commence  to  run  against  the  owners  of  the 
remainder  in  slaves,  in  favour  of  a  pur- 
chaser of  the  life  estate,  until  the  death  of 
the  life  tenant. 

Ball  Sl  als.    v,    Johnson's   ex'or  Sl 
als.,  281 

LIS  PENDENS. 

A  creditor  of  a  deceased  debtor  sues 
731      *heirs  residing  abroad,  to  marshal  the 

assets,  and  subject  lands  or  their  pro- 
ceeds in  the  State,  descended  to  them.  The 
land  has  been  sold  under  a  decree  at  the  suit 
of  the  heirs,  and  is  in  the  hands  of  a  com- 
missioner of  the  Court  who  is  also  adminis- 
trator of  the  deceased  debtor.  Though  this 
person  is  a  party  as  administrator,  to  the 
creditor's  suit,  yet  not  being  a  party  as 
commissioner,  if  he  has  no  knowledge  of  the 
object  of  the  suit,  and  pays  over  the  money 
to  the  heirs  under  the  order  of  the  Court 
whose  commissioner  he  is,  he  will  not  be 
affected  by  the  lis  pendens  of  the  creditor's 
suit,  so  as  to  be  held  liable  to  pay  it  over 
again  to  the  creditor. 

Carrington  %l  als.  v,  Didier,  Norvell 

&  Co.,  260 


MALICIOUS   BURNING. 

See  Arson,  No.  1,  2,  and 

Erskine's  Case, 

MARSHALLING  ASSETS. 


624 


1.  The  creditor  of  a  deceased  debtor  may 
proceed  in  equity  against  his  heirs  residing 
abroad,  as  absent  defendants,  to  marshal 
the  assets,  and  thus  subject  the  land  or  its 
proceeds,  in  the  State,  descended  to  them 
from  the  debtor. 

Carrington  &  als.  v,  Didier,  Norvell 
&  Co.,  260 

2.  If  the  land  has  been  sold  under  a  decree 
in  a  suit  by  the  heirs,  and  the  proceeds  are 
in  the  hands  of  a  commissioner  of  the  Court, 
he  should  be  a  party  as  such,  and  be  re- 
strained by  injunction  from  paying  away 
the  money  in  his  hands.  Idem,        260 

3.  Though  the  commissioner  is  a  party  as 
administrator  of  the  deceased  debtor,  if  he 


has  in  fact  no  knowledge  of  the  object  of 
the  suit,  and  pays  over  the  money  to  the 
heirs  under  an  order  of  the  Court  whose 
commissioner  he  is,  he  will  not  be  liable  to 
pay  it  again  to  the  creditor.       Idem,        260 

4.  A  principal  executes  a  bond  binding 
his  heirs,  to  his  surety*  as  endorser,  with 
condition,  that  he  will,  when  requested  by 
the  bank  or  the  surety,  pay  off  the  notes, 
and  so  indemnify  and  save  the  surety  harm- 
less :  and  he  dies  leaving  the  notes  not  yet 
due,  which  are  protested  as  they  fall  due, 
and  are  afterwards  paid  by  his  administra- 
tor. The  surety  being  entitled  to  resort  to 
both  the  real  and  personal  estate,  and  the 
notes  having  been  paid  out  of  the  latter, 
the  simple  contract  creditors  are  entitled 
to  have  the  assets  marshalled,  to  the  extent 
of  the  notes  so  paid,  if  they  do  not  exceed 
the  penalty  of  the  bond. 

Cralle  &  als.  v,  Meem  A  als.,  4% 

5.  Upon  a  bill  by  simple  contract  cred- 
itors to  marshal  the  assets,  it  is  competent 
for  the  Court  in  its  discretion  to  decree  a 
sale  of  real  estate  in  the  hands  of  the  heirs, 
though  some  of  them  are  infants,  for  the 
payment  of  the  debts.  But  it  is  premature 
to  decree  a  sale  before  adjudicating  the 
claims  of  the  creditors,  and  so  ascertaining 
the  amount  of  the  debts  chargeable  upon 
the  lands  of  the  decedent.  Idem,        4% 

MILLS. 

1.  A  jury  of  inquest  in  a  mill  case,  are 
induced  by  the  opinions  expressed  and  facts 
stated  by  the  father  of  the  applicant,  to  re- 
port that  no  person  will  sustain  damage 
from  the  dam  allowed  to  be  built;  and  the 
inquisition  is  confirmed  by  the  Court.  This 
inquest  and  judgment  is  no  bar  to  an  action 
for  damages  sustained  by  the  father  against 
a  vendee  of  the  mill,  which  were  not  actu- 
ally foreseen  and  estimated  by  the  inquest. 

Calhoun  v.  Palmer,  88 

2.  The  defendant  relies  on  the  inquisition 
and  judgment  authorizing  the  dam,  as  the 
grounds  of  his  defence ;  he  cannot  therefore 
deny  the  ownership  of  the  land  by  the  ap- 
plicant for  the  mill.  Idem,        88 

3.  The  conduct  of  the  father  does  not  de- 
feat his  right  to  recover  damages  for  the 
injury  he  has  sustained.  Idem,        88 

4.  Where  a  mill  owner  does  not  raise  his 
dam  at  first,  as  high  as  he  is  authorized  to 
do,  that  will  not  preclude  him  from  raising 
it  to  the  full  height  authorized  by  the  in- 
quest, provided  he  does  not  thereby  occa- 
sion injury  to  others.  Idem,        88 

5.  The  father  having  united  in  the  con- 
veyance   of    the    mill    to  the    vendee,     he 

cannot      recover    damages     for    any 
732      ♦injury  done  to  him   by   the   erection 

of  the   dam,    to  the  extent  the  injury 
existed  at  the  time  of  the  conveyance. 

Idem,        88 

MISBEHAVIOUR. 

See  New  Trials,  No.  S,  6,  7,  8,  9,  and 

Thompson's  Case,        637 
Wormley's  Case,  712 
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MISDEMEANOUR. 


1.  Though  the  mere  breaking  and  enter- 
ing the  close  of  another,  is  not  a  misde- 
meanour, yet  if  that  entry  is  attended  by 
circumstances  constituting  a  breach  of  the 
peace,  it  will  become  a  misdemeanour  for 
which  an  indictment  will  lie. 

Henderson's  Case,        706 

2.  The  going  upon  the  porch  of  another 
man's  house  armed,  and  ^om  thence  shoot- 
ing and  killing  a  dog  of  the  owner  of  the 
house,  lying  in  the  yard,  in  the  absence  of 
the  male  members  of  the  family,  and  to  the 
terror  and  alarm  of  females  in  the  house, 
is  a  misdemeanour  for  which  an  indictment 
will  lie.  Idem,        708 

MISTAKE. 

When  a  Court  of  equity  will  restrict  the 
assignment  of  a  security  to  the  purpose  of 
fully  satisfying  the  assignee  for  the  pur- 
poses of  the  assignment;  the  assignment 
having  been  made  by  the  assignor  under  a 
misapprehension  of  the  amount  of  the 
security. 

Jennings  v.  Palmer,  70 

NEW   TRIALS. 

1.  A  new  trial  will  not  be  granted  on  the 
ground  of  after  discovered  evidence,  upon 
the  affidavit  of  a  party,  that  he  has  been 
informed  and  believes,  that  certain  wit- 
nesses will  give  important  testimony, 
without  proof  by  affidavit  of  the  persons  or 
others  who  have  heard  them,  of  what  they 
will  state :  and  especially  if  their  evidence 
is  merely  cumulative,  and  the  cause  has 
been  pending  for  a  length  of  time,  and 
these  newly  discovered  witnesses  live  in  the 
county  and  within  a  few  miles  of  the  party 
who  makes  the  application. 

Nuckols's  adm'r  v,  Jones,  267 

2.  After  discovered  evidence  in  order  to 
afford  a  proper  ground  for  a  new  trial,  must 
be  such  as  reasonable  diligence  on  the  part 
of  the  party  offering  it,  could  not  have 
secured  at  the  former  trial ;  must  be  mate- 
rial in  its  object,  and  not  merely  cumula- 
tive and  corroborative  or  collateral;  and 
must  be  such  as  ought  to  be  decisive,  and 
productive  on  another  trial,  of  an  opposite 
result  on  the  merits. 

Thompson's  Case,        637 

3.  Where  the  sole  object  and  purpose  of 
the  new  evidence  is  to  discredit  a  witness 
on  the  opposite  side,  the  general  rule  is, 
subject  to  few  exceptions,  to  refuse  a  new 
trial.  Idem,        37 

4.  What  separation  of  a  jury  on  a  trial 
for  feiony^  is  not  sufficient  to  entitle  the 
prisoner  to  a  new  trial.  Idem,        637 

5.  Jurors  concurring  in  the  guilt  of  the 
prisoner,  each  sets  down  the  time  for  which 
he  thinks  he  should  be  confined  in  the  pen- 
itentiary, and  the  aggregate  is  divided  by 
twelve ;  and  after  the  result  is  ascertained 
they  all  concur  in  it  as  their  verdict.  This 
is  not  misbehaviour  in  the  jury  which  will 
entitle  the  prisoner  to  a  new  trial. 

Idem,        637 


6.  It  is  not  misbehaviour  in  a  juror,  be- 
tween the  adjournment  of  the  Court  in  the 
evening  and  its  meeting  next  morning,  to 
drink  spirituous  liquors  in  moderation. 

Idem,        637 

7.  And  it  is  not  misbehaviour  for  which 
a  new  trial  will  be  granted,  though  they 
drink  upon  the  invitation  of  a  witness  for 
the  Commonwealth,  if  it  is  done  in  the 
presence  of  the  sheriff.,  and  obviously  where 
the  invitation  to  do  so  is  merely  intended 
as  an  act  of  courtesy.  Idem,        637 

8.  In  walking  out  for  exercise  the  jury 
with  the  sheriff  pass  beyond  the  limits  of 
the  county  in  which  the  prosecution  is 
pending.     This  is  no  ground  for  a  new  trial. 

Idem,        637 

9.  A  sheriff  to  whom  a  jury  is  committed 
in  the  progress  of  a  criminal  trial,  walks, 
out  with  them  to  a  neighbouring  bouse, 
and  whilst  there  withdraws  from  the  room 
where  they  are,  leaving  them  in  the  com- 
pany of  three  other  persons.  Although 
these  other  persons  swear  that  there  was  no 

allusion  by   them  to   the  trial  during 
733      such  absence  of  the   sheriff,    yet  *the 

verdict  of  the  jury  is  to  be  set  aside 
and  a  new  trial  awarded. 

Wormley's  Case,        712 

NON  DAMNIFICATUS. 

1.  Th'e  plea  of  non  damnificatus  is  a  good 
plea  only  when  the  condition  is  to  indem- 
nify and  save  harmless.  The  plea  should  go 
to  the  right  of  action,  and  not  to  the 
question  of  damages. 

Archer  v.  Archer's  adm'r,  539 

2.  Wherever  the  plea  of  non  damnificatus 
is  a  good  plea  it  is  equivalent  to  the  plea  of 
''conditions  performed:"  And  if  this  last 
plea  has  been  pleaded  it  is  no  error  to  re- 
fuse to  admit  the  other  at  a  subsequent 
term.  Idem,        539 

NOTICE. 

1.  A  notice  on  a  forthcoming  bond  is  not 
defective  because  it  only  mentions  those 
obligors  in  the  bond  to  whom  the  notice  is 
intended  to  be  given. 

Booth  V,  Kinsey,  560 

2.  What  notice  to  guarantor  necessary. 
See  Guarantor  &  Guarantee,  No.  2,  3,  and 

Wadsworth  &  als.  v,  Allen,  Ac,        174 

3.  Whether  the  notice  to  a  guarantor  is 
sufficient  is  a  question  for  the  jury. 

Idem,         174 

PARTIES. 

1.  In  a  creditor's  suit  either  by  foreign 
attachment,  or  to  marshal  assets,  against 
heirs  residing  abroad,  the  lands  descended 
having  been  sold  under  a  decree  at  the  suit 
of  the  heirs,  and  the  proceeds  being  in  the 
hands  of  a  commissioner,  he  should  be  a 
party  as  such ;  and  his  being  a  party  as 
administrator  of  the  deceased  debtor  is 
not  enough. 

Carrington  &  als.  v.  Didier,  Norvell 
A  Co.,  260 
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2.  In  a  bill  bj  persons  claiming  to  be 
les^atees  or  assignees  of  legatees,  against 
defendants  as  legatees  or  assignees  of  leg- 
atees, under  the  same  will,  for  distribution 
of  the  slaves  bequeathed  to  the  legatees 
jointly,  the  presumption  is,  in  the  absence 
of  all  pleadings  and  proofs  to  the  contrary, 
that  the  persons  made  parties  to  the  suit 
as  legatees  are  not  fictitious  persons  or  mere 
pretenders  to  the  characters  assumed  in  the 
proceedingii. 

Ball    &  als.  V.    Johnson's    ez'or   & 
als. ,  281 

3.  In  such  case,  the  case  being  a  proper 
one  upon  its  merits  for  distribution  of  the 
subject  amongst  those  entitled  thereto,  the 
bill  should  not  be  dismissed  for  want  of 
parties,  or  of  proof  that  the  parties  were 
what  they  professed  to  be ;  but  the  Court 
should  direct  the  plaintiffs  to  amend  their 
bill  and  make  the  proper  parties. 

Idem,        281 

4.  A  personal  representative  of  a  deceased 
insolvent  co-obligor  is  not  a  necessary  party 
to  a  suit  in  equity  by  the  executrix  of  the 
obligee  against  the  administratrix  of  one 
of  the  obligors,  to  enforce  payment  of  the 
bond,  so  as  to  require  the  plaintiff  to  have 
one  appointed  and  make  him  a  party. 

Montague's  ex'x  v.  Turpin's  adm'x,  453 

5.  All  the  sureties  of  an  executrix  should 
be  parties  to  a  suit  by  legatees  for  distribu- 
tion, or  a  suf&cient  excuse  should  be  shewn 
for  failing  to  make  them  parties,  before  a 
decree  is  made  against  one  of  them. 

Hutcherson  Ac.  v,  Pigg,  220 

PARTITION. 

A  brother  and  sister,  both  of  whom  are 
married,  own  a  tract  of  land  jointly.  In 
1802  the  brother  and  his  wife  and  the  sister 
and  her  husband  unite  in  a  deed  of  parti- 
tion of  the  land,  and  from  thence  to  the 
present  time  the  land  is  held  in  severalty 
by  the  parties  respectively  and  those  claim- 
ing under  them.  The  partition  is  valid 
and  binding  on  the  parties,  though  no 
certificate  of  the  privy  examination  of  the 
wives  is  annexed  to  the  deed. 

Bryan  v.  Stump,  Ac,  241 

PARTNERS. 

A  partnership  for  the  manufacture  of  iron 
ia  composed  of  four  persons,  the  names  of 
two  of  whom  do  not  appear,  and  they  live 
at  a  distance.  The  acting  partners  buy 
land  in  their  own  name,  for  the  purpose  of 
obtaining  from  it  wood  to  be  used  in  the 
manufacture  of  iron ;  and  so  far  as  it  is 
paid  for,  it  is  paid  for  out  of  the  part- 
734  nership  effects.  The  land  *is  part- 
nership property ;  and  the  partnership 
having  failed,  the  two  dormant  partners 
are  liable  to  the  vendor  for  the  balance  of 
the  purchase  money. 

Brooke  v.  Washington,  248 

PAYMENTS. 

How  payments  are  to  be  applied  as  be- 
tween an  assignee    and    attaching  creditor 


of  the  obligee.     See  Assignor  and  Assignee, 
No.  2,  3,  4,  and 

Schofield  v»  Cox  &  als.,  533 

PERJURY. 

An  indictment  for  perjury  must  shew 
that  the  evidence  which  the  defendant  gave 
was  material ;  and  therefore  if  the  evidence 
which  the  defendant  gave  before  the  grand 
jury  is  not  shewn  clearly  on  the  face  of  the 
indictment  to  an  offence  committed  within 
the  county,  the  indictment  is  defective. 

Pickering's  Case,        628 

PLEADINGS. 

1.  An  instrument  binding  the  parties 
thereto  to  pay  a  sum  of  money  purports  to 
be  under  their  hands  and  seals,  but  it  is 
signed  by  one  of  the  parties  without  a  seal, 
and  by  the  other  parties  with  seals  to  their 
names.  It  may  be  sued  upon  against  all 
the  parties  in  one  action  as  on  a  joint  prom- 
ise. 

Rankin  v,  Roler  &  als.,  63 

2.  The  plea  of  non  damnificatus  is  a  good 
plea  only  where  the  condition  is  to  indem- 
nify and  save  harmless.  The  plea  should 
go  to  the  right  of  the  action,  and  not  to 
the  question  of  damages. 

Archer  v.  Archer's  adm'r,  539 

3.  Wherever  the  plea  of  non  damnificatus 
is  a  good  plea  it  is  equivalent  to  the  plea 
of  **conditions  performed:"  And  if  this 
last  plea  has  been  pleaded  it  is  not  error  to 
refuse  to  admit  the  first  at  a  subsequent 
term.  Idem,        539 

4.  A  plea  which  professes  to  go  to  the 
whole  action,  but  answers  only  a  part  of 
it,  is  defective  and  demurrable. 

Hunt's  adm'r  v,  Martin's  adm'r,        578 

5.  In  case  for  the  breach  of  an  express 
warranty  of  soundness  of  a  personal  chat- 
tel, it  is  not  necessary  to  allege  the  defend- 
ant's knowledge  of  the  unsoundness :  And 
if  it  is  alleged  it  is  not  necessary  to  prove 
it. 

Trice  v.  Cockran,  442 

PRACTICE  AT  COMMON  LAW. 

1.  In  a  proceeding  of  forcible  entry  and  ^ 
detainer,  the  Court  is  constituted,  and  then 
adjourns  to  a  day  certain.  The  Court  fail- 
ing to  meet  on  the  day  to  which  it  is  ad- 
journed, the  cause  is  not  discontinued,  but 
stands  adjourned  by  operation  of  law  to  the 
next  term  of  the  County  court. 

Mann  v.  Gwinn  &  als.,  58 

2.  When  a  demurrer  to  a  declaration  upon 
an  award  will  be  overruled,  and  the  defend- 
ant put  to  his  plea  of  **no  award."  See 
Awards,  No.  1,  2,  and 

Price  V.  Via's  heirs,  79 

3.  In  assumpsit,  defendant  pleads  '*non 
assumpsit,"  and  with  it  files  an  affidavit 
of  set  off,  and  the  set  off,  which  is  a  note. 
Though  there  is  no  plea  of  set  off  or  bill  of 
particulars  the  evidence  in  relation  to  the 
set  off  is  properly  admitted. 

Bell  V.  Crawford,  110 
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4.  Where  the  plea  bf  "conditions  per- 
formed" has  been  pleaded,  it  is  not  error 
for  the  Court  to  refuse  at  a  subsequent 
term  to  admit  the  equivalent  plea  of  ^'non 
damniiicatus.*' 

Archer  v,  Archer's  adm'r,  539 

5.  When  a  bill  of  particulars  is,  and 
when  it  is  not  necessary,  to  be  filed  with 
the  plea  of  payment  to  let  in  the  evidence. 
See  Bill  of  Particulars,  No.  2,  and 

Price's  ex' or  v.  Annatt's  adm'r,        557 

PRACTICE  IN  CRIMINAL  CASES. 

See  Criminal  Jurisdiction  and  Proceed- 
ings. 

PRACTICE  IN  CHANCERY. 

1.  A  legatee  being  dead  a  decree  for  the 
distribution  of  the  estate  of  his  testator 
should  be  in  favour  of  the  personal  repre- 
sentative of  the  legatee,  and  not  of  his  dis- 
tributee. 

l/uster  V.  Middleco£f  &  als.,  54 

2.  The  obligors  in  a  forfeited  forthcom- 
ing bond  being  insolvent,  a  Court  of  equity 
having  jurisdiction  of  the  subject,  will  treat 

the  bond  as  a  nullity,  though  it  has 
735      not  been  *quashed,    and    proceed   to 

give  the  proper  relief. 
Jones  Slc,  v*   Myrick's  ex'ors,  179 

Myrick's  ex'ors  v.  Epes  &  als.,  179 

3.  Where  the  matter  in  controversy  is  of 
the  nature  of  unliquidated  damages,  and 
the  accuracy  and  credit  of  the  witnesses  is 
impeached,  an  issue  should  be  directed. 

Isler  Sl  wife  v.  Grove  A  wife,  257 

4.  Heirs  residing  out  of  the  State  having 
instituted  a  suit  for  the  sale  of  land  de- 
scended to  them,  and  the  same  having  been 
sold,  and  the  proceeds  being  in  the  hands 
of  a  commissioner  directed  by  the  Court  to 
collect  them,  a  creditor  of  the  ancestor 
seeking  to  subject  these  proceeds  to  the  pay- 
ment of  his  debt,  should  apply  by  petition 
to  the  Court  to  be  made  a  party  in  the  cause 
and  to  have  the  fund  applied  by  proceedings 
in  that  cause  to  the  payment  of  his  debt. 

Or  if  he  proceeds  by  foreign  attachment 
the  commissioner  should  be  a  party,  and 
be  restrained  by  endorsement  on  the  process 
from  disposing  of  the  proceeds. 

Or  if  the  creditor  proceeds  against  the 
heirs  to  marshal  the  assets,  there  should  be 
an  injunction  to  restrain  the  commissioner 
from  paying  away  the  money  in  his  hands. 
And  the  commissioner,  though  a  party  as 
administrator  of  the  debtor  to  the  creditor's 
suit,  but  having  in  fact  no  knowledge  of  the 
object  of  it,  paying  over  the  money  to  the 
heirs  under  the  order  of  the  Court  whose 
commissioner  he  is,  will  not  be  a£fected  by 
the  lis  pendens  of  the  creditor's  suit  so  as 
to  be  liable  to  pay  it  over  again  to  the  cred- 
itor. 

Carrington  8t  als.  v,  Didier,  Norvell 
&  Co.,  260 

5.  When  parties  will  be  presumed  to  be 
what  they  profess  to  be.  See  Parties,  No. 
2,  and 

Ball  &,   als.    V,    Johnson's  ex' or   & 
als.,  281 


6.  When  there  is  a  proper  case  upon  the 
merits  for  relief,  the  bill  should  not  be  dis- 
missed for  want  of  parties,  or  of  proof  that 
the  parties  are  what  they  profess  to  be ;  but 
the  Court  should  direct  the  plaintiffs  to 
amend  their  bill  and  make  the  proper  par- 
ties, and  direct  a  commissioner  to  ascertain 
and  report  the  persons  entitled  to  the  prop- 
erty. Idem,        281 

7.  Creditors  at  whose  suit  the  debtor  has 
taken  the  insolvent  debtor's  oath,  come  into 
equity  to  set  aside  a  deed  for  fraud  on  its 
face,  and  because  the  beneficiary  in  the 
deed  had  committed  a  fraud  on  them  in  pro- 
fessing to  sign  it  for  the  benefit  of  all,  and 
yet  claiming  the  exclusive  t>enefit  of  it. 
Though  the  Court  thinks  the  deed  valid, 
yet  being  satisfied  that  the  signing  creditor 
signed  for  all,  the  Court  will  give  all  the 
t>enefit  of  the  deed,  and  distribute  the  fund 
in  the  creditors'  suit. 

Phippen  v,  Durham  &  als.,  457 

8.  In  a  suit  to  marshal  assets,  the  Court 
may,  in  its  discretion,  decree  a  sale  of  lands 
in  the  hands  of  the  heirs,  though  some  of 
them  are  infants :  But  it  is  premature  to 
decree  a  sale  t>efore  adjudicating  the  claims 
of  the  creditors,  and  so  ascertaining  the 
amount  of  indebtedness  chargeable  upon 
the  lands  of  the  decedent. 

Cralle  &  als.  v.  Meem  Sl  als.,  496 

9.  Though  such  a  decree  for  a  sale  of  land 
has  been  prematurely  made,  yet  if  the  sale 
has  been  made  and  confirmed,  the  Court  will 
not  set  it  aside  on  the  application  of  the 
purchasers,  if  upon  the  hearing  it  appears 
that  the  sale  is  beneficial  to  the  infants. 

Idem,        496 

10.  The  application  of  the  purchasers  in 
such  a  case  to  have  the  sale  set  aside,  should 
be  by  petition  in  the  cause.  And  if  they 
proceed  by  bill  to  enjoin  the  collection  of 
the  purchase  money  and  have  the  sale  set 
aside,  the  bill  should  be  treated  as  a  petition 
in  the  cause  and  be  brought  to  a  hearing 
with  it.  Idem,        496 

11.  The  Court  having  made  a  decree  for 
a  sale  of  real  estate  on  the  petition  of  the 
adult  heirs,  and  with  the  assent  of  tfae 
creditors,  it  is  erroneous  to  proceed  to  se- 
questrate the  rents  of  the  other  real  estate, 
in  the  hands  of  the  heirs,  for  the  payment 
of  the  debts,  before  deciding  upon  the 
claims  of  the  purchasers  to  have  the  sale 
set  aside.  Idem,        496 

PRIVY  EXAMINATION. 

Quaere :  If  the  certificate  of  the  privy  ex- 
amination of  a  feme  covert,  made  under  the 
act  of  1792,  which  purports,  in  the  body  of 
the  certificate,  to  be  under  the  seals  of  the 
justices,  but  in  fact  no  seals  or  scrolls 
736      *are  affixed   to  their   names,  is  valid 
to  bar  the  feme. 
Bryan  v.  Stump,  &c. ,  241 

PUBLIC  PLACE. 

A  storehouse  in  a  village,  late  at  night, 
after  persons  cease  to  come  to  the  store  to 
purchase  goods,  and  the  door  is  locked,    ia 
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not   a  pttblic  place,  within  the  meaning  of 
the  statute  against  gaming. 

Feazle's  Case,        585 

RECORDS. 

1.  The  official  bond  of  a  committee  of  a 
lunatic,  given  in  obedience  to  the  order  of 
the  Court,  and  its  execution  certified  on  the 
record,  is  a  part  of  the  record,  and  may  be 
looked  to  to  ascertain  what  kind  of  bond 
the  Court  required  to  be  executed. 

Beery  v.  Homan's  committee,  48 

2.  When  a  record  is  evidence.  See  Crim- 
inal Jurisdiction  and  Proceedings,  No.  12, 
and  Adcock's  Case,        661 

3.  When  a  record  is  not  evidence.  See 
Evidence,  No.  3,  and 

Duncan  v.  Helms  Sl  als.,  68 

REGISTRY  OF  DEEDS. 

1.  A  deed  executed  in  1799  which  shews 
upon  its  face  that  the  parties  to  it  resided 
out  of  Virginia,  was  properly  admitted  to 
record,  upon  the  certificate  of  acknowledg- 
ment by  the  mayor  of  a  city  in  another 
State,  describing  himself  as  such,  and 
purporting  to  be  under  the  seal  of  the  city. 

Cales  V,  Miller  Sl  als.,  6 

2.  The  certificate  is  sufficient  evidence 
that  the  grantor  for  the  time  resided  in  said 
city,  though  the  deed  described  him  as  be- 
ing a  citizen  of  another  State.      Idem,        6 

3.  It  seems  that  a  residence,  however 
temporary,  is  sufficient  to  authorize  the 
acknowledgment  of  a  deed  there,  by  a  non- 
resident of  Virginia,  under  the  act  of  1792, 
chap.  90,  2  5.  Idem,        6 

RELATION. 

1.  To  what  time  a  judgment  confessed  in 
a  cause  relates.  See  Judgments,  No.  2, 
and 

Jones  Ac.  v.  Myrick's  ex'ors,  179 

Myrick's  ex'ors  v,  Epes  Sl  als.,  179 

2.  A  forfeited  forthcoming  bond  being 
deposited  in  the  clerk's  office  during  the 
term  of  a  Court,  and  execution  awarded 
upon  it,  does  not  relate  back  to  the  first  day 
of  the  term.  Idem,        179 

REMAINDERMEN. 

The  statute  of  limitations  does  not  com- 
mence to  run  against  the  owners  of  a  re- 
mainder in  slaves,  in  favour  of  a  purchaser 
of  the  life  estate,  until  the  death  of  the  life 
tenant. 

Ball  Sl  als.  v,    Johnson's    ex'or    Sl 
als.,  281 

ROADS. 

1.  The  mere  user  of  a  road  by  the  public, 
for  whatever  length  of  time,  will  not  con- 
stitute it  a  public  road. 

Kelly's  Case,      632 

2.  A  mere  permission  to  the  public  by  the 
owner  of  land,  to  pass  over  a  road  upon  it, 
18  without  more,  to  be  regarded  as  a  li- 
cense, and  revocable  at  the  pleasure  of  the 
owner.  Idem,        32 


3.  A  road  dedicated  to  the  public  must 
be  accepted  by  the  County  court  upon  its 
records  before  it  can  be  a  public  road. 

Idem,        632 

4.  If  a  County  court  lays  off  a  road  before 
used  into  precincts,  and  appoints  an  over- 
seer or  surveyor  for  it,  thereby  claiming 
the  road  as  a  public  road;  and  if  after 
notice  of  such  claim,  the  owner  of  the  soil 
permits  the  road  to  be  passed  over  for  a 
long  time,  the  road  may  be  well  inferred 
to  be  a  public  road.  Idem,        632 

SECURITIES. 

1.  A  debtor  assigns  certain  securities  to 
his  creditor,  in  satisfaction  *  of  his  debt, 
being  at  the  time  under  a  misapprehension 
as  to  their  amount ;  and  they  prove  to  be 
largely  more  than  is  necessary  to  discharge 
the  debt.  A  court  of  equity  will  restrict 
the  effect  of  the  assignment  to  the  full  sat- 
isfaction of  the  debt. 

Jennings  v.  Palmer,  70 

737         *2.  What  will  be  binding  as  a  guar- 
antee. 
See    Guarantor  and  Guarantee,  No.  1,  2, 
3,  and 

Wadsworth  Sl  als.  v,  Allen,  &c.,         174 

3.  A  deed  of  trust  is  given  to  secure 
several  bonds,  some  of  which  are  afterwards 
assigned,  the  benefit  of  the  deed  of  trust 
will  pass  with  the  assignment. 

Schofield  V.  Cox  Sl  als.,  533 

SET  OFF. 

1.  In  assumpsit  by  an  administrator,  for 
a  debt  due  to  his  intestate  in  his  lifetime, 
the  defendant  cannot  set  off  a  debt  due  to 
him  for  money  paid  as  the  surety  of  his 
intestate  since  his  death. 

Minor  v.  Minor's  adm'r,  1 

2.  In  assumpsit,  defendant  pleads  non 
assumpsit,  and  with  it  files  an  affidavit  of 
set  off,  and  the  set  off,  which  is  a  note. 
Though  there  is  no  plea  of  set  off  or  bill  of 
particulars,  the  evidence  in  relation  to  the 
set   off  is  properly  admitted. 

Bell  V,  Crawford,  110 

3.  A  joint  interest  in  husband  and  wife 
cannot  be  set  off  by  a  debt  due  from  the 
husband. 

Glazebrook's    adm'r    v.    Ragland's 
adm'r,  332 

SETTLEMENTS. 

1.  An  unrecorded  postnuptial  settlement 
by  a  husband  on  his  wife,  of  personal 
property  derived  from  her  father's  estate, 
of  which  he  retains  possession,  is  void  as 
to  his  creditors. 

Lewis  &  als.  v,   Caperton's  ex'or  A 
als.,  148 

2.  Property  conveyed  in  trust  by  a  hus- 
band for  himself  and  wife,  by  deed  not  duly 
recorded,  is  sold  under  a  decree  at  their  suit 
against  the  trustees,  and  conveyed  by  deed 
duly  recorded.  It  is  valid  against  a  subse- 
quent creditor  of  the  husband. 

Glazebrook's    adm'r    v.    Ragland's 
adm'r,  332 
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3.  Where  by  express  contract  before  mar- 
riage, the  husband  releases  all  his  marital 
rights  to  the  wife's  property,  both  during 
marriage  and  if  he  survives  her,  the  wife  is 
to  be  regarded  to  all  intents  as  a  feme  sole 
as  to  such  property,  and  there  is  no  neces- 
sity that  the  marriage  contract  or  settle- 
ment should  limit  the  property  to  her  next 
of  kin  upon  her  failure  to  appoint ;  but  it 
will  pass  as  if  the  wife  died  sole  and  intes- 
tate. 

Charles  v,  Charles,  486 

SLANDER. 

1.  It  is  no  defence  in  an  action  of  slander 
even  in  mitigation  of  damages,  that  pre- 
vious to  the  .  speaking  of  the  slanderous 
words  charged  in  the  declaration,  theplain- 
ti£F  had  used  equally  offensive  and  insult- 
ing words  towards  the  defendant. 

Bourland  v,  Bidson,  27 

2.  In  an  action  of  slander,  under  the  plea 
of  not  guilty  the  defendant  may,  in  mitiga- 
tion of  damages,  prove  any  facts  as  to 
the  conduct  of  the  plaintiff  in  relation  to  the 
transaction  which  was  the  occasion  of  the 
slanderous  language  complained  of,  which 
tends  to  excuse  him  for  uttering  the  words, 
provided  the  facts  do  not  prove  or  tend  to 
prove  the  truth  of  the  charge  complained 
of,  but  in  fact  to  relieve  the  plaintiff  from 
the  imputation  involved  in  it. 

Idem,        27 

STATUTES. 

1.  The  act  of  1792,  ch.  90,  J  5,  1  Stat,  at 
large,  N.  S.  p.  85,  regulating  conveyances, 
construed  in 

Cales  V,  Miller  &  als.,  6 

2.  The  act  of  1847-8,  ch.  4,  {  7,  p.  99,  in 
relation  to  the  malicious  burning  of  a 
house,  construed  in 

Erskine's  Case,        624 

3.  The  same  statute,  {  6,  in  relation  to 
the  malicious  burning  of  stacks  of  wheat 
&c.  construed  in  Idem,        624 

4.  The  act.  Code  of  1849,  ch.  207,  {  13,  p. 
770,  as  to  a  prisoner's  right  to  be  discharged 
if  not  indicted  within  two  terms  after  his 
examination,  construed  in 

Bell's  Case,        661 

5.  The  act.  Code  of  1849,  ch.  208,  {  36,  p. 
778,  as  to  a  prisoner's  right  to  be  discharged 
from  the  prosecution  if  not  tried  within 
three  terms,  construed  in 

Adcock's  Case,        661 

6.  The  act.  Code  of  1849,  ch.  199,  \  16,  p. 
751,  as  to  proceedings  if  a  prisoner  is  ac- 
quitted for  a  variance,  construed  in 

Idem,        661 

7.  The  act.  Code  of  1849,  ch.  209,  {  17,  p. 
781,  limiting  imprisonment  in  cases  of  fines, 

construed  in    Webster's  Case,         702 

738         ^8.  The  act.  Code    of  1849,  ch.    182, 
2  2,  p.  687,  regulating  the  jurisdiction 
of  the  Court  of  appeals,  construed  in 

Clark  V,  Brown,  549 

SUBSTITUTION. 
1.  When  sureties  of  an  executor  entitled 


to  t>e  substituted  to  the  rights  of  legatees 
to  recover  money  from  purchasers  of  l>onds 
from  the  executor.  See  Fraud,  No.  1,  2, 
and 

Pinckard  v.  Woods,  Ac,  140 

2.  When  an  assignee  of  a  bond  entitled  to 
be  substitute^  to  the  rights  of  the  assignor, 
to  a  security  for  that  and  other  bonds. 
See  Assignor  and  Assignee,  No.  3,  and 

Schofield  V,  Cox  %l  als.,  533 

3.  When  simple  contract  creditors  entitled 
to  be  substituted  to  the  rights  of  the  obligee 
in  a  bond  of  indemnity.  See  Marshalling 
Assets,  No.  3,  and 

Cralle  %l  als.  v,  Meem  &  als.,  496 

SURETIES. 

1.  When  sureties  of  an  executor  are  en- 
titled to  recover  from  the  purchaser  of  bonds 
from  the  executor,  the  amount  of  the  bonds. 
See  Fraud,  No.  1,  2,  and 

Pinckard  zf.  Woods,  &c.,  140 

2.  When  a  guarantor  is  t>ound  on  his 
guarantee.  See  Guarantor  &  Guarantee, 
No.  1,  2,  3,  4,  5,  and 

Wads  worth  &  als.  v,  Allen,  Ac,        174 

3.  The  official  bond  of  an  executrix  only 
binding  the  obligors  for  the  due  adminis- 
tration of  the  personal  estate,  the  sureties 
are  to  no  extent  responsible  for  the  rents 
and  profits  of  the  real  estate. 

Hutcherson  Ac.  v.  Pigg«  220 

4.  All  the  sureties  of  an  executrix  should 
be  parties  to  a  suit  by  legatees  for  the  dis- 
tribution of  the  estate,  or  a  sufficient  excuse 
shewn  for  not  making  them  parties,  before 
a  decree  is  made  against  one  of  them. 

Idem,         22D 

TRESPASS. 

1.  Though  the  mere  breaking  and  enter- 
ing the  close  of  another  is  not  a  misdemean- 
our, yet  if  that  entry  is  attended  by 
circumstances  constituting  a  breach  of  the 
peace,  it  will  become  a  misdemeanour  for 
which  an  indictment  will  lie. 

Henderson's  Case,        708 

2.  The  going  upon  the  porch  of  another 
man's  house  armed,  and  from  thence  shoot- 
ing and  killing  a  dog  of  the  owner  of  the 
house  lying  in  the  yard,  in  the  absence 
of  the  male  members  of  the  family, 
and  to  the  terror  and  alarm  of  females 
in  the  house,  is  a  misdemeanour  for 
which  an  indictment  will  lie. 

Idem,        708 

TRUSTS  AND  TRUSTEES. 

1.  See  Conveyances — Fraudulent,  passim, 
and 

Lewis  Sl  als.  v.  Caperton's  ex 'or  & 
als. ,  148 

2.  Property  covered  by  various  deeds  of 
trust  which  may  be  enforced  at  different 
periods,  having  been  sequestrated  at  the 
suit  of  a  judgment  creditor  of  the  grantor, 
when  the  Court  disposes  of  the  trust  stil>- 
jects,  and  the  rents  and  profits  thereof,  the 
judgment  creditor   will  only  be  entitle*!  to 
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the  rents  and  profits  of  the  different  trust 
subjects  up  to  the  earliest  period  when  either 
of  the  valid  incumbrances  covering  the  sub- 
ject, was  authorized  to  be  enforced.  And 
the  different  incumbrancers  will  each  be 
entitled  to  the  rents  and  profits  of  the  sub- 
ject covered  by  his  deed,  from  the  time  he 
was  authorized  by  the  terms  of  the  deed  to 
enforce  it.  Idem,        148 

3.  The  wife  of  the  grantor  not  having 
joined  in  the  first  deed  conveying  land  to 
secure  a  debt,  but  uniting  in  the  second 
deed  conveying  the  same  land  to  secure  an- 
other creditor,  the  second  incumbrancer  is 
entitled  to  the  value  of  the  wife's  contin- 
gent right  of  dower  in  the  land,  to  be  paid 
out  of  the  proceeds,  in  preference  to  the 
first  incumbrancer.  Idem,        148 

4.  The  trusts  of  a  deed  having  been  satis- 
fied, it  may  be  released  b)'  the  trustee  to 
a  subsequent   purchaser  from  the  grantor. 

Bryan  v.  Stump,  Ac,  241 

5.  There  being  no  seals  or  scrolls  affixed 
to  the  names  of  the  justices  taking  the 
l^rivy  examination  of  a  feme  covert,  under 
the  act  of  1792,  though  in  the  body  of  the 
certificate  it  purports  to  be  under  their 
seals,  whether  the  certificate  is  valid  is  at 
least    so  doubtful   as   to  cast  a  doubt  upon 

the  title;  and  the  husband  being 
739      *dead  and   the    interest   of   the    wife 

having  been  the  fee,  and  her  title  not 
being  barred  by  lapse  of  time,  a  sale  of  the 
land  under  a  trust  deed  should  not  be  made 
until  the  cloud  upon  the  title  is  removed, 
though  neither  the  feme  during  her  life  nor 
her  heirs  since,  have  set  up  any  claim  to 
the  land.  Idem,        241 

6.  Property  conveyed  by  husband  in  trust 
for  himself  and  wife,  by  deed  not  duly  re- 
corded, is  sold  under  a  decree  at  their  suit 
against  the  trustee,  and  conveyed  by  deed 
which  is  duly  recorded.  Neither  the  land 
nor  its  proceeds  are  liable  to  a  subsequent 
creditor  of  the  husband. 

Glazebrook's    adm'r   v.    Ragland's 
adm'r,  332 

7.  A  deed  of  trust  is  given  to  secure  sev- 
eral bonds  some  of  which  are  afterwards 
assigned  by  the  obligee:  The  assignee  is 
entitled  to  the  benefit  of  the  deed  of  trust. 

Schofield  V,  Cox  &  als.,  533 

USURY. 

1.  An  assignment  of  a  bond  at  a  large  dis- 
count, with  a  deed  of  trust  by  the  assignor 
to  secure  the  whole  amount  of  the  bond  if 
the  obligor  should  fail  to  pay  it  by  a  time 
certain,  is  usurious. 

Bell  A  als.  v,  Calhoun,  22 

2.  A  party  coming  into  equity  to  enjoin 
a  sale  under  a  usurious  deed  of  trust,  though 
he  does  not  ask  a  discovery,  is  only  entitled 
to  relief  to  the  extent  of  the  usurious  pre- 
mium. Idem,        22 

VENDOR  AND  PURCHASER. 

1.  Though  a  vendee  of  land  has  abandoned 
possession  for  a  technical  defect  of  the 
title,  yet  upon  a  bill  to  enjoin  the  collection 


of  the  purchase  mon^y,  if  the  vendor  can 
make  a  good  title  at  the  time  of  the  decree 
the  vendee  is  bound  to  take  it. 

Mays  V,  Swope,  46 

2.  Where  the  charge  upon  land  for  the 
payment  of  debts  is  general,  the  purchaser 
from  the  executor  is  not  bound  to  see  to  the 
application  of  the  purchase  money. 

Meeks'  adm'r,  Ac.  v,  Thompson    & 
als. ,  134 

,  3.  In  such  case  if  the  sale  was  necessary 
at  the  time  it  was  made,  and  it  was  fairly 
made,  and  the  purchase  money  was  paid, 
the  failure  of  the  executor  to  account  for 
and  pay  the  proceeds  to  the  creditors  of  the 
estate,  will  not  impair  the  title  of  the 
vendee.  Idem,        134 

4.  A  vendor  of  land  retains  the  title  in 
accordance  with  the  contract.  He  has  a 
lien  on  the  land  for  the  purchase  money,  as 
against  creditors  and  incumbrancers  of  the 
purchaser:  and  this  though  the  purchaser 
has  subsequently  executed  a  deed  on  other 
property  to  secure  the  purchase  money. 
L/ewis  A  als.  v.  Caperton's  ex'or  A 
als.,  148 

WARRANTY. 

1.  Case  is  a  proper  remedy  for  the  breach 
of  an  express  warranty  of  soundness  of  a 
slave,  or  other  personal  chattel. 

Trice  v.  Cockran,  442 

2.  In  case  for  the  breach  of  a  warranty  of 
soundness  of  a  personal  chattel,  it  is  not 
necessary  to  allege  the  defendant's  knowl- 
edge of  the  unsoundness :  and  if  it  is  alleged 
it  is  not  necessary  to  prove  it. 

Idem,         442 

3.  For  a  covenant  of  warranty  binding 
the  heirs  of  the  warrantor.  See  Covenants, 
No.  1,  and 

Dickinson    v.    Hoomes's    adm'r    A 
als. ,  353 

WILLS. 

1.  In  a  case  of  probat  the  deposition  of 
an  aged  witness  taken  de  bene  esse,  allowed 
to  be  read  upon  proof  either  by  witnesses 
or  his  own  affidavit,  of  his  inability  to  at- 
tend the  Court. 

Nuckols'  adm'r  v,  Jones,  267 

2.  What  tests  may  be  employed  to  im- 
peach a  witness  in  a  case  of  probat.  See 
Witness,  No.  2,  and  Idem,        267 

3.  Quaere:  Whether  an  attestation  of  a 
will  out  of  the  room  in  which  the  testator 
is  lying,  and  out  of  his  sight,  but  in  a  case 
in  which  the  testator  was  able  and  might 
have  placed  himself  in  a  position  to  see 
the  witnesses  when  they  signed  the  paper, 
is  a  valid  attestation :  A  Court  of  four 
Judges  equally  divided    upon  the  question. 

Moore  v.  Moore's  ex'or  A  als.,  307 

4.  In  a  case  of  probat,  a  witness  unable 
to    attend    the    Court,    is    examined  as    to 

the  handwriting  of  a  testamentary 
740      *paper  which  had  been   shewn  to  him 

by  the  propounder  of  the  will,  but 
which  was  not  before  him  when  he  gave 
his  deposition.     The   testimony   is  admis- 
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sible,  its  weight  depending  upon  the  cer- 
tainty of  the  proof  that  the  paper  propounded 
for  probat  is  the  paper  that  was  shewn  to 
the  witness. 

Nuckols'  adm'r  v.  Jones,  267 

WITNESS. 

1.  In  a  writ  of  unlawful  detainer,  the  de- 
fendant claiming  title  under  a  deed  made  to 
himself  and  another  as  joint  tenants,  that 
other   person    is   not   a  competent  witness 


for  him  to  sustain  his  right  of  possession. 
Adams  v,  Martin,  107 

2.  A  witness  called  to  prove  the  hand- 
writing of  a  paper  offered  for  probat,  may 
be  impeached  by  proof  of  what  she  has  said 
about  that  paper  at  another  time.  Bat 
neither  her  capacity  to  judge  of  the  hand- 
writing, or  her  credit,  is  to  be  impeached 
by  what  she  may  have  said  about 
other  paper. 


Nuckols'  adm'r  v.  Jones, 


267 
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